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Long-term  Business — —*■«   '   -"   '   <r«wr«rm —  440-441 

Generally — <   ->   —   -^r*-«wn^-     440 

Official  Representations   -<   — - — -«    441 
Option  for  Extension   — — —   — — —    441 
Rentals   ■    441 
Waiver   <   < —   — — >-r*-~   < —  441 

Generally    441 

Mining  Leases  (Tribal  Lands)   —       442 
Oil  and  Gas  Leasing  (Tribal  Lands)   —   — ><       442 
Rights-of-Way       442 
Sub-surface  Estates   —   —       443 
Tribal  Lands   —   ~™-    443-445 

Indian  Probate   .   445-464 
(See  also  Indian  Lands,  Indian  Tribes) 

100.0  Generally—   -*   445-446 
Administrative  Procedure   —  446-447 

105.0  Generally       446 
105.1  Applicability  to  Indian  Probate   446-447 
105.2  Official  Notice,  Record       447 

Adoption       447 
110.0  Generally       447 

Aggrieved  Parties   < — - —     447 
121 .0  Generally—^       447 

Appeal   447-449 
130.0  Generally   447-448 
130.2  Dismissal   <       448 
130.3  Administrative  Law  Judge  as  Trier  of  Facts 

(Formerly,  Examiner  as  Trier  of  Facts*).-,       448 
*Examiner  as  Trier  of  Facts   ►   .    448 

130.4  Matters  Considered  on  Appeal — - — — .-^~ — —    449 
130.5  Reconsideration   • — -<    449 

130.6  Standing  to  Appeal    449 
130.7  Timely  Filing    449 
130.8  Waiver  of  Late  Filing   „m— ™-«.       449 

Attorneys  at  Law   ^-r%-> — -     450 
140 .0  Generally       450 
140.2  Fees   .       450 
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Board  of  Indian  Appeals — «   ■   <    450 
145.0  Generally   <    450 

Children,  Adopted  CSee  also  Adoption)   <   —  450 
155.6  Right  to  Inherit    450 

155.6.3  Child  from  Kin  of  Adoptive  Parents    450 
Children,  Illegitimate   —  451 

160.1  Right  to  Inherit   ~    451 
160.1.3  Child  from  Father    451 

Claim  Against  Estate  (See  also  Divorce)   —   — —   451-452 
165 .0  Generally    451 
165.1  Allowable  Items   <    451 
165.2  Care  and  Support   -   ~ —  451 
165.10  Proof  of  Claim    451 
165.11  Secured  Claim   ~   -~ — ~    451 
165.13  Source  of  Funds  for  Payment    452 
165.15  Timely  Filing   <    452 

165.15.1  By  Other  than  U.S.  Agency   «   —   —  452 
Code  of  Federal  Regulations  (Title  25-Part  15-Inter- 
pretation  &  Construction)   -   -•    452 

Compromise  Settlements   •    452 
Divorce   ~ —    452 

205.1  Indian  Custom-™- — —   — —    452 
205.1.0  Gener ally   «   p^n^-^., — -*_    452 

Evidence   <   452-453 
225 . 0  Generally—^   ~    452 
225.1  Conflicting  Testimony   <    453 
225.2  Hearsay  Evidence    453 

Guardian  Ad  Litem   —    453 
245 .0  Generally    453 
245.1  For  Whom  Appointed    453 

245 . 1 . 0  Generally    453 
Hearing  Examiner    453 

260 . 0  Generally    453 
Indian  Reorganization  Act  of  June  18,  1934  (Wheeler- 
Howard  Act)  (25  U.S.C.  §  464  et  seq.)   <    453 
270 . 0  Generally    453 
270.1  Construction  of  Section  4   ■>   « —  453 

Inheriting  (See  also  Children,  Adopted;  Children, 
Illegitimate)   ■   — ~ —    454 
285 . 0  Generally   -™-™ —  454 
285 .4  Moiety   —   —    454 

Marriage   ■   — — ■    454 
325 .0  Generally    454 
325.3  Indian  Custom   «    454 

325.3.0  Generally   -—    454 
Notice  of  Hearing   — — -~~~    454 
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Reconsideration — ~-« — «*— *   ,   ,-,   454-455 
365.0  Generally   ,   454-455 

Rehearing   455-456 
370.0  Generally   <     455-456 
370.1  Pleading,  Timely  Filing   —       456 

375.0  Generally   456-457 
375.0.1  Dismissal       457 
375.1  Waiver  of  Time  Limitation   457-459 

Secretary's  Authority   459-460 
381.0  Generally    459-460 

State  Law    460-461 
390.0  Generally    460-461 
390.1  Applicability  to  Indian  Probate,  Intestate 

Estates    461 
390.1.0  Generally    461 
390.2  Applicability  to  Indian  Probate,  Testate    461 
390.4  Pretermitted  Heir    461 

Trust  Property       461 

425 . 0  Wills   «    462 

425.4  Applicability  of  State  Law    462 
425.7  Construction  of    462 

425.11  Disapproval  of  Will    462 
425.13  Failure  to  Make  Request  of  Witness   ~    462 
425.20  Proof  of  Will    462 
425 .  21  Publication    463 
425.25  Revocation    463 

425.28  Testamentary  Capacity    463 
425 .  28 . 0  Generally   ■    463 
425 .  28 . 1  Alcohol    463 

425.30  Undue  Influence    463-464 
425.30.0  Established    464 

425.30.2  Failure  to  Establish,  Opportunity    464 
425.32  Witnesses,  Attesting   <    464 

Yakima  Tribes    464 

435.0  Generally    464 
Indian  Reorganization  Act   — ~    464-466 
Indian  Tribes   — —    466-474 
(See  also  Indian  Probate) 

Generally   —    466-468 

Attorneys   •    469 
Contracts    469-470 

Generally    470 
Enrollment   ■    470 
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Enrollment  Appeals — «       470 
Fiscal  and  Financial  Affairs   <-—   470-472 

Hunting  and  Fishing   <   <       472 

Judgment  Funds-'       472 
Membership   472-473 
Oklahoma  Tribes       473 

Organized  Tribes       473 
Reservations   473-474 
Sovereign  Powers   <   —     474 

Indian  Water  and  Power  Resources   — —   474-476 

Generally   <   474-475 
Construction   — -     475 

Irrigation  Projects   — ~—   475-476 
Operation  and  Maintenance       476 

Indians   <   476-489 

Generally   «   —  476-477 
Care  of  Children       477 
Civil  Jurisdiction   477-478 

Civil  Rights   <   —   478-479 

Contracts       479 
Criminal  Jurisdiction   ■-*«■   479-481 
Domestic  Relations   -^-^       481 
Fiscal  and  Financial  Affairs   481-482 

Hunting  and  Fishing   **■«** — « — — —     482 
Indian  Money  Accounts   — — — * — *       482 
Law  and  Order   «—  482-483 
Probate   «   —  483-488 
Taxation   488-489 
Termination  of  Status       489 
Tribal  Enrollment       489 
Trus  t       489 

Intervention       490 
Inventions   490-491 
Judicial  Review       491 
(See  also  Administrative  Procedure) 

Labor       491 
(See  also  Contracts) 

Generally   <       491 
Wage  Rates       491 

Lieu  Selections       492 
Lower  Colorado  River  Land  Use       492 
Materials  Act       492 

Migratory  Bird  Conservation  Act —   <       493 
(See  also  Wildlife  Refuges  and  Projects) 
Acquisition  of  Refuge  Lands       493 
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Millsites   <    493-494 
(See  also  Mining  Claims) 

Generally       493 
Issuance   <   —       493 
Patents   —    493-494 

Mineral  Lands    494-501 

Generally       494 
Determination  of  Character  of   -*t-«    494-496 
Leases   >    496-497 
Mineral  Reservation    497-498 
Nonmineral  Entries   —     499 

Prospecting  Permits    499-501 
Mineral  Leasing  Act   — — — ~*    501-505 
(See  also  Coal  Leases  and  Permits,  Geothermal  Leases, 
Oil  and  Gas  Leases,  Phosphate  Leases  and  Permits, 
Potassium  Leases  and  Permits,  Sodium  Leases  and  Permits) 

Generally    501-504 
Applicability   ■       504 

Lands  Subject  to   -   ——       505 
Mineral  Leasing  Act  for  Acquired  Lands — •wwewf^ — — — w — r*  505-509 

Consent  of  Agency   -- <   _TW^W_^^_  506-508 
Lands  Subject  to   -—    508-509 

Mines  and  Mining — *»   <   — — .-~   —     509 
Mining  Claims —    509-652 
(See  also  Multiple  Mineral  Development  Act,  Surface 
Resources  Act) 

Generally    509-516 
Abandonment — <   <*— •*-«   .— -      516 
Assessment  Work   — «    516-517 
Common  Varieties  of  Minerals   — — — ■-<   — —  517-531 

Generally   —    522-529 
Special  Value   —    529-530 
Unique  Property   ■   —    530-531 

Contests   <    531-551 

Determination  of  Validity   -<   —    551-573 
Discovery    573-614 

Generally    589-605 
Geologic  Inference   ■    605-606 
Marketability   — «    606-614 

Hearings    614-622 
Lands  Subject  to    622-627 
Litigation        627 
Locatability  of  Mineral        627 

Generally   •        627 
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Location   <   627-629 
Lode  Claims   629-630 
Mill  Sites   630-633 
Mineral  Lands — i   633-634 
Mineral  Surveys   ■   *<-«**   634-635 
Patent   635-637 
Patent  Improvements   «       637 
Placer  Claims       638 
Possessory  Right   -<   639-640 
Power  Site  Lands   640-641 
Relocation   !   641-642 
Special  Acts   —  642-644 
Surface  Uses   <   ™   644-648 
Title   '   «       648 
Withdrawn  Land   649-652 

Mining  Claims  Rights  Restoration  Act — «   «   -^       653 
Mining  Occupancy  Act — •■   «—   ****w*fc**w*s,   654-664 

Generally — <   654-656 
Acreage  to  be  Conveyed   —   — ^ — — -       657 
Conveyances   — — <       657 
Principal  Place  of  Residence   — -<   <   657-660 
Qualified  Applicant   <   ^   -^*»^-  661-664 

Multiple  Mineral  Development  Act   < — —   664-666 
Generally   <   «   •*-*■> — *   664-665 
Applicability   <       665 
Hearings — •■ —   >   <   **   —   — — « — —     665 
Verified  Statement—^   665-666 

Multiple  Use   «h   « —     666 
National  Environmental  Policy  Act  of  1969   666-667 

Environmental  Statements   -< —       667 
National  Park  Service   —   — «   — ~-       667 
National  Park  Service  Areas   <   — ,-.w^__, —  667-668 

Generally —   <   — •       667 
Land   «   — ~   667-668 

Acquisition   — < —     667 
Use   <   «       668 

Naval  Petroleum  Reserves       668 
Navigable  Waters   668-669 
Notice   669-671 

Generally       671 
Constructive  Notice       671 

Officers  and  Employees — «   <       671 
(See  also  Federal  Employees  and  Officers) 

Oil  and  Gas       672 
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Oil  and  Gas  Leases   <   672-792 

Acquired  Lands  Leases   680-686 
Acreage  Limitations —   —   686-687 
Applications   «   687-720 

Amendments   <   703-704 
Attorneys-in-Fact  or  Agents   — ~-   704-705 

Drawings   —   709-713 
Filing   <   713-714 
Reinstatement       714 
640-Acre  Limitation       715 
Six-mile  Square  Rule   —   -~ —     715 
Sole  Party  in  Interest   «   <   715-720 

Assignments  or  Transfers   —   ~— ~ — ,^„_,„_^^,„ —  721-723 
Bona  Fide  Purchaser   — <   ■-.-- «   723-724 

Cancellation   <   ^   ,   ~-  7  24-7  27 
Communitization  Agreements   —   — —•*** — <       727 
Competitive  Leases   <   728-729 
Consent  of  Agency   729-733 
Description  of  Land   ■   «   — ^-   733-735 
Development  Contracts —   — — -»   ~   ^^^^v,^^,^^-     735 
Discretion  to  Lease   -^   — ^- — -  735-738 

Drilling   —       738 
Extensions   — — —   738-742 
First  Qualified  Applicant   ™-   742-745 
Future  and  Fractional  Interest  Leases   «^rw — -   745-746 
Known  Geological  Structure   «« —   — - —   746-749 
Lands  Subject  to   — — — —   749-757 
Noncompetitive  Leases   — — < —   757-759 
Operating  Agreements   ~- — ~ — *■«-       760 
Patented  or  Entered  Lands   >— — «       760 
Preference  Right  Leases   «   —   ~*   »       760 
Production   — <   — —  7  60-7  61 
Reinstatement   <   .   761-768 

Renewals   —   —  768-769 
Rentals   —■   ^   769-780 
Rights-of-Way  Leases   ~   **   — ,^-^~       781 
Royalties   —   781-782 
Stipulations   782-783 
Subsurface  Storage   ■   «   •*       783 



XXII 

Oil  and  Gas.  Leases — Continued  Page(s) 

Twenty-year  Leases   788-789 
Unit  and  Cooperative  Agreements   789-792 
Well  Capable  of  Production       792 

Oil  Shale   <   792-794 

Generally       792 
Leases   792-793 
Mining  Claims       793 
Withdrawals   793-794 

Oregon  and  California  Railroad  and  Reconveyed  Coos  Bay 
Grant  Lands       794 

Nonmineral  Entries  and  Disposals   <       794 
Outer  Continental  Shelf  Lands  Act   «   795-797 
(See  also  Oil  and  Gas  Leases) 

Generally       795 
Boundaries   —     795 
Oil  and  Gas  Leases   795-797 
State  Leases       797 

Generally   <       7  97 
Sulphur  Leases       797 

Patents  of  Public  Lands   798-803 

Generally   798-799 
Amendments   <   —  799-800 
Effect   1™~—  800-801 
Reservations   *   801-802 
Suits  to  Cancel   <   — —   802-803 

Payments       803 
(See  also  Accounts) 

Generally — ~— ~-   <   --       803 
Phosphate  Leases  and  Permits   < — — — — <   803-809 

Generally   803-804 
Leases   804-805 
Permits   <   805-809 
Rentals       809 

Royalties       809 
Pittman  Act   —   <   809-810 
Potassium  Leases  and  Permits   ■   « — ~       810 

Generally       810 
Royalties   ~^—     810 

Power   810-812 

Generally-   <   <   <       810 
Development  and  Sale   810-811 
Preference  Customers   «   -■>— --<       811 
Purchase  of  for  Resale   — —       811 

Transmission  Lines   «   — « — ~ —  811-812 

Practice  Before  the  Department   — <   812-813 
(See  also  Rules  of  Practice) 

Generally   —       812 
Persons  Qualified  to  Practice   — ^-   812-813 
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Pr  ivate  Exchanges — «   « — *>   — — *-~   <   813-815 

Classification   <   ~ —     814 
Protes  ts — i   ^       814 
Public  Interest   <       815 

Private  Sales       815 
Public  Lands   —   815-822 
(See  also  Accretion,  Avulsion,  Boundaries,  Reliction, 
Surveys  of  Public  Lands) 

Generally   815-816 
Appraisals   < — <   —     816 
Classification   816-817 

Disposals  of    817-818 
Generally   817-818 
Smallest  Legal  Subdivision  Rule       818 

Jurisdiction  Over--   ■   —   818-819 
Leases  and  Permits   ■   <   <—*•««   — -~-.->, —     819 

Riparian  Rights   —   819-821 
Special  Use  Permits   -<   ~   ™-  821-822 

Public  Records—-   822-823 
(See  also  Administrative  Procedure:  Public  Information; 
Confidential  Information) 

Public  Sales   <   823-831 

Generally   823-825 
Applicants   —       825 
Applications   825-826 
Appraisals   *   ■     826 
Award  of  Lands   826-827 
Cancellation       827 
Classification   — —       828 
Isolated  Tracts   —       828 

Preference  Rights—   828-830 
Sales  Under  Special  Statutes   830-831 

Railroad  Grant  Lands   831-833 
Reclamation  Homesteads   ■— < — - — «   833-834 

Generally       833 
Cancellation —       834 
Mineral  Reservation   •«-** — ~   — —     834 

Re c  lama  t io n  Land  s — - — —» —   ~ — — <-■   — < — —   834-835 

Generally   •       834 
Acquisition  and  Disposal       835 
Exchange—       835 
Inclusion  and  Exclusion  of  within  Irrigation  District-     835 
Leases   <   — v— - — — ,       835 

Recreation  and  Public  Purposes  Act   ■— — "»****   835-837 
Regulations   837-844 
(See  also  Administrative  Procedure) 

Generally   837-839 
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Applicability   —   <   839-841 
Interpretation   <   842-843 
Validity       843 
Waiver   .   -~       844 

Reorganization  Plans — •       845 
Res  Judicata   <   845-846 
Rights-of-Way   846-855 
(See  also  Indian  Lands,  Outer  Continental  Shelf  Lands 
Act,  Reclamation  Lands) 
Generally   846-849 
Act  of  March  3,  1891   849-850 
Act  of  January  21,  1895       850 
Act  of  February  15,  1901   —   -™   850-851 

Act  of  February  1,  1905   <   <   '<**       851 
Act  of  March  4,  1911   —   ~   851-852 
Act  of  February  25,  1920   <       852 
Applications—-   852-853 
Cancellation   .   » —     854 
Conditions  and  Limitations — <   *-   -   «- *-• ~       854 
Federal  Highway  Act   -       854 
Nature  of  Interest  Granted   •***   ~-~       855 

Rules  of  Practice   <   <   855-965 
(See  also  Appeals,  Contests  and  Protests,  Contracts, 
Federal  Coal  Mine  Health  and  Safety  Act  of  1969,  Hearings, 
Indian  Probate,  Practice  Before  the  Department) 
Generally   855-860 
Appeals   <   s   860-924 

Generally   <   860-868 
Answers   «   >-< — ~   «       868 
Burden  of  Proof   —  868-874 
Discovery   <       874 
Dismissal   874-898 
Effect  of   898-900 
Extensions  of  Time   900-901 
Failure  to  Appeal   <   901-902 
Hearings--^   902-906 
Notice  of  Appeal   ~   <   <   ****«#**•«*,       906 
Reconsideration   <*       906 
Service  on  Adverse  Party   906-910 
Standing  to  Appeal   911-912 
Statement  of  Reasons   913-919 
Timely  Filing   919-924 

Evidence   924-937 
Government  Contests   <   ~   <   937-944 

Private  Contests   956-959 
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Protests   <    959-961 

Supervisory  Authority  of — ~    961-963 
Witnesses   ;    963-965 

School  Lands    965-969 

Generally    965-966 
Grants  of  Land    966-967 

Indemnity  Selections    967-968 
Mineral  Lands    968 
Particular  States    968-969 

Scrip    969-971 
(See  also  Soldiers'  Additional  Homesteads) 
Generally    969 
Classification    969 

Payment  in  Satisfaction    969-970 
Recordation   ■    970 

Special  Types  of  Scrip   <    970-971 
Validity    971 
Valuation  of  Land    971 

Secretary  of  the  Interior    972-975 
Segregation   «   ■   — — —  975 
Settlements  on  Public  Lands    976-977 
Small  Tract  Act    977-982 

Generally    977-978 
Applications    978 

Classification    97  9-980 

Lands  Subject  to    980 
Preference  Rights    980 
Renewal  of  Lease    980-981 
Sales   <    981-982 

Sodium  Leases  and  Permits    982-984 

Generally    982-983 
Leases   <    984 
Permits    984 

Preference  Right  Leases   <    984 
Rentals    984 

Soil  and  Moisture  Conservation   — - <    984 

Soldiers'  Additional  Homesteads    984-985 
Generally    984-985 
Classification   ■   <    985 

Lands  Subject  to — <    985 
Solicitor,  Department  of  the  Interior    985-986 
Special  Use  Permits-'    986 
State  Courts    986 

State  Exchanges   <    986 
Generally    986 
Effect  of  Applications   ~ —  986 
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State  Grants   —     986-987 
State  Lands   —   «         987 
State  Laws   -     988-989 
State  Selections     989-990 
(See  also  School  Lands,  Swamplands) 

Statutes     990-991 

Statutory  Construction   <   <     991-998 
Generally   <   ■   «     991-995 
Administrative  Construction — <     995-996 

Implied  Repeals   ~         996 
Legislative  History     996-998 

Stock-Raising  Homesteads         998 
Submerged  Lands   —         999 
Surface  Resources  Act    999-1005 

Generally    999-1003 
Applicability   •        1003 
Hearings   1003-1004 
Verified  Statement   —   1004-1005 

Surplus  Property   <        1005 
(See  also  Federal  Property  and  Administrative  Services 

Act)  
" Surveys  of  Public  Lands   1005-1012 

Generally   1005-1010 
Authority  to  Make   1010-1011 
Dependent  Resurveys   1011-1012 

Swamplands   1012-1013 
Taylor  Grazing  Act        1013 

Generally        1013 
Classification        1013 

Tidelands        1014 

Timber  Sales  and  Disposals — *   *   1014-1017 
Title   1017-1018 

Generally        1017 
Real  Property        1018 

Tor  t  s        1018 

Generally        1018 
Contributory  Negligence        1018 
Licensees  and  Invitees        1018 

Torts  Excepted  from  Act        1018 
Townsites        1018 

Trespass   1018-1020 
Generally   1018-1020 
Measure  of  Damages        1020 

Uniform  Relocation  Assistance  and  Real  Property 

Acquisition  Policies  Act  of  1970   1020-1023 
Generally   1020-1021 
Uniform  Real  Property  Acquisition  Policy — •        1021 
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Uniform  Relocation  Assistance  and  Real 

Property  Acquisition  Policies  Act  of  Page(s) 
1970 — Continued 
Uniform  Real  Property  Acquisition 

Policy — Continued 

Expenses  Incidental  to  Transfer  of  Title 
to  the  United  States        1021 

Uniform  Relocation  Assistance    1021-1023 

Moving  and  Related  Expenses    1021-1022 

Moving  Expense  Allowance   ■    1021-1022 
.Payment  for  Moving  Expenses        1022 

Generally—^        1022 
Payments  in  Lieu  of  Moving  and  Related  Expenses-      1022 

Fixed  Payment        1022 
Partial  Taking  of  Farm  Operation        1022 
Taking  of  Farm  Operation        1022 

Replacement  Housing  Payment  for  Homeowners   <    1022-1023 
United  States        1023 

Voting        1023 
Waiver   «        1023 

Water  Compacts  and  Treaties   — — ■ — ~~        1024 
Water  and  Water  Rights    1024-1025 

Reclamation  Projects —   ~        1025 
Fraudulent  Representation   —   —        1025 
Residence  Requirements   «— — -™ —      1025 
True  Consideration        1025 

Water  Pollution  Control   —    1025-1026 
Cooperation  to  Control  Pollution  from  Federal 
Installations   ■        1025 

Enforcement  Measures  Against  Pollution  of 
Interstate  Waters   — — <        1025 

Grants  for  Facilities  Construction  and  Stormwater 

Separation  Demonstrations   — «*— — «        1025 
Generally   » — *        1025 

Water  Quality  Standards   — -~    1025-1026 
Generally    1025-1026 

Water  Resources  Planning  and  Research        1026 
Wild  and  Scenic  Rivers  Act   —   • — — ->-~    1026-1027 
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(Oct.  8,  1968)    

   154,  157 

—  132,  196 

242,  248,  282  884 
   242,  884,  903 

B  &  E  Constructors,  Inc.,  IBCA- 

547-2-66  (Aug.  28,  1967)     141,  262,  278,  279 

Beasley  Engineering  Co.,  IBCA-568-5-66 

(July  12,  1966)    

Benson  Tree  Co.,  IBCA-812-11-69  (Nov. 

(1970)    

Beylik  Drilling,  Inc.,  IBCA-747-12-68 
(Feb.  16,  1970)    

-  238,  920 

-  134,  174 

-  166,  234 

Bish  Contracting  Co.,  Inc., 

IBCA-43 1-3-64  (Apr.  22, 

1966)   156,  227,  269,  277 
IBCA-951-1-72  (Feb.  12,  1973) 

80  I.D.  189   186,  212,  872 

Boespflug-Kievit-Morrison, 
IBCA-320  (Jan.  21,  1965) 

72  I.D.  26    156,  158,  160,  189, 

192,  259,  286,  924 

Borgan  Construction  Co. ,  IBCA- 
476-1-65  (Jan.  19,  1966)     200,  237,  876,  901 

IBCA-541-1-66  (July  24,  1967)     162,  230 

Borsberry  Construction  Co.,  Inc.,  IBCA- 
469-12-64  (May  26,  1965) 

(Mar.  21,  1966)    

-  237,  875 

248,  252 

Brandon  Co.,  Inc.,  IBCA- 

621-1-67  (Apr.  11,  1969)     146,  157,  178,  233 
IBCA-758-1-69  (Dec.  29,  1970) 

77  I.D.  260   149,  179 

Brezina  Construction  Co.,  Inc., 

IBCA-757-1-69  (Nov.  20,  1970) 

(Feb.  17,  1971)  78  I.D.  44 

119,  210, 

214,  870 
858,  951 

IBCA-757-1-69  (Aug.  10,  1973) 

80  I.D.  558   180,  212,  214, 
215,  224,  236,  248 

Browne-Morse  Co. 

1965)    

IBCA-390  (Aug.  11, 

(Sept.  17,  1965) 

—  216,  268 
—  216,  268 
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Building  Maintenance  Corp.,  IBCA-704-2-68 
(July  25,  1969)   208,  885 

Bumb,  A.  J.,  Administrator  of  the 
Estate  of  Transa  Structures,  Inc. 

IBCA-475-1-65  (June  30,  1965)    

Burke,  Roger  V.,  IBCA-661-8-67 

(Feb.  6,  1969)    

Burkett,  Lester  H.,  IBCA-478-1-65 

(Aug.  17,  1965)    

       268 

133,  207,  232 

       268 

Campbell  &  Speir,  IBCA-705-2-68 

(Dec.  10,  1968)    
164,  232.  243 

Carl  W.  Olson  &  Sons  Co.,   IBCA- 
930-9-71  (Apr.  18,  1973)   866,  934,  965 

(Oct.  15,  1973)   867,  935,  965 

(Apr.  4,  1974)  81  I.D.  157     50,  112,  874 
(Apr.  15,  1974)  81  I.D.  182     112,  874,  965 

Cass,  Clark  F.  &  Walt  Alloway 

(Joint  Venturers),  IBCA-813-11-69 
(May  5,  1970)    134,  886 
(May  11,  1970)         134 

(Feb.  16,  1971)   134,  189,  210,  248 

Century  Research  Corp.,  IBCA-688- 11-67 
(Mar.  18,  1968)    144,  242 

Charles  T.  Parker  Conatruction 

Co.,  IBCA-328  (Feb.  4,  1965) 
72  I.D.  49   120,  202,  262, 

264,  277 

C.I.C.  Conatruction,  IBCA-941- 
11-71  (Sept.  26,  1972) 
79  I.D.  607   211,  245,  248, 

872,  896,  902 

City  Blue  Print  Company,  IBCA- 
978-11-72  (Oct.  19,  1973)    251,  260 
IBCA-978-11-72  (Jan.  4,  1974)          859 

COAC,  Inc.,  IBCA-1004-9-73 
(Dec.  6,  1974)  81  I.D.  700  --     187,  213,  214, 

263,  267,  283,  874 

COMPEC  (A  Joint  Venture  of  Common- 
wealth Electric  Co.  and  Power 

City  Electric,  Inc.),  IBCA-573- 
6-66  (Jan.  4,  1968)  75  I.D.  1     123,  143,  163 

Confederated  Salish  and  Kootenai  Tribes 
of  the  Flathead  Reservation,  In  the 

Matter  of  the  Enrollment  of  Mrs. 
Elverna  Y.  Clairmont  Baciarelli, 
1A-1972-X-9,  Appeal  by  (Aug.  25, 

1970)  77  I.D.  116    470,  973 

Construction  Helicopters,  Inc.,  IBCA- 
505-7-65  (Dec.  28,  1965)    237,  919 

Contractors,  Inc.,  IBCA-339 

(Sept.  29,  1965)  72  I.D.  395     137,  216,  268 

Cosmo  Construction  Co. ,  IBCA-468-12-64 
(Apr.  27,  1965)    236,  875 

(Aug.  3,  1966)  73  I.D.  229     130,  227 
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Craftaaen  Construction  Co.,  Inc., 

IBCA-360,  IBCA-361  (Mar.  25,  1963) 

72  I.D.  134    
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—     236,   264 

Crane,  Charlea  C,  IBCA- 
467-11-64  (Apr.  1,  1965)  — 

224, 

236,  264, 

874,  902 

Crowder  Construction  Co. ,  IBCA- 
570-5-66  (Dec.  8,  1967)        123, 

205,  242, 

Cryogenic  Associates,  Inc.,  IBCA- 
861-7-70  (June  29,  1971)    150, 

Davia  and  Piatt,  Inc.,  IBCA-371 

(Aug.  31,  1965)    

Desert  Sun  Engineering  Corp., 

IBCA-470- 12-64  (Oct.  25, 

1966)  73  I.D.  316   138,  182, 
IBCA-725-8-68  (Dec.  31,  1968) 

75  I.D.  424   183, 

Dispatch'  Contractora,  IBCA-636-5-67 
(Hot.  20,  1967)   205, 

Donnelly  Conatruction  Co. ,  IBCA- 
566-5-66  (July  12,  1967)    

Edward  R.  Bacon  Co. 

(Feb.  20,  1968)  - 

IBCA-646-5-67 

8.  F.  Blankenahip  Co.,  IBCA- 

516-9-65  (May  27,  1966)    

Electrical  Conatructora,  IBCA- 
479-1-65  (July  9,  1965) 
72  I.D.  269    

192, 

132,  143, 

278,  882 

235,  278 

137,  181 

217,  228 

219,  265 

218,  271 

122,  176 

163,  177 

217,  270 

184,  237,  875 

Electric  Enterpriaea,  Inc., 

IBCA-972-9-72  (Dec.  28, 
1973) 

IBCA-971-8-72  (Mar.  19, 
1974)  81  I.D.  114    

213,  222,  275,  280 

Electro,  Inc.,  IBCA-473-1-65 

(May  6,  1966)    

153,  170, 

236,  262, 

138, 

238,  264, 

B.  I.  McRee  Conatruction  Co.,  IBCA- 
502-6-65  (Dec.  28,  1965)    
IBCA-561-5-66  (Mar.  4, 

1969)   133,  146, 

189,  213, 

275,  282 

161,  227, 

266,  877 

237,  876 

207,  233 

193, 

189, 

Erwin,  R.  A.  (Contractor),  IBCA- 

863-8-70  (July  14,  1972)  79  I.D. 

539   

Etlin  Peteraon  Conatruction  Co. , 

IBCA-532-12-65  (Oct.  20,  1966)  - 

Eta-Hokin  Corp.,  IBCA-842-6-70 
(Mar.  I,  1971)  78  I.D.  53    

Evergreen  Engineering,  Inc.,  IBCA-994- 

5-73  (Oct.  29,  1974)  81  I.D.  615  — 

Farber  &  Pickett  Contractora, 

Inc.,  IBCA-591-9-66  (Mar.  15, 

1967)  74  I.D.  70   190,  223, 

F.  H.  Antrim  Construction  Co.,  Inc., 

IBCA-882- 12-70  (July  28,  1971) 
78  I.D.  265  —   

125,  151,  169 

217,  270 

889,  923 

874,  898 

240,  255 

150,  245,  252 

IBCA-9 14-6-71  (Apr.  20, 

1973)  80  I.D.  280    

Page(a) 

126,  153,  169,  212,  252 

Fire  Detection  Service,  Inc., 

IBCA-901-4-71  (Mar.  29,  1972) 

79  I.D.  125   ■   

Firat  Sound,  Tena  Bearskin,  I A- 1668 

(June  11,  1968)    

Franklin  W.  Peters  and  Asso- 

ciates, IBCA-762-1-69 
(Dec.  28,  1970)  77  I.D. 

213   124, 

184, 

255 

Fulcrum  Corp.  of  New  Jeraey, 

IBCA-745- 11-68  (June  11,  1970)  — 

Fulton,  R.  H.  (Contractor),  IBCA- 
769-3-69  (Feb.  2,  1971)    

(July  21,  1972)  79  I.D.  547    

Fulton  Shipyard,  IBCA-735-10-68 

(Dee.  29,  1970)  77  I.D.  249  -- 

Calland-Benning  Manufacturing  Co., 
IBCA-534- 12-65  (Mar.  29,  1968) 

75  I.D.  72  —   

150, 

127, 
194, 

258, 

191, 

244, 

191,  198 

415 

148,  174, 
244,  249, 

864,  888 

194,  209, 

870,  929 

Cardner  Conatruction  Co., 

(Apr.  17,  1968)  —   

IBCA-615-1-67 

General  Electric  Co. ,  IBCA-442-6-64 

(July  16,  1965)  72  I.D.  278    

IBCA-451-8-64  (Apr.  13,  1966) 

73  I.D.  95   

198,  201, 

210,  870 198,  211, 

278,  871 

194,  210, 

,  274,  870 

219,  272 

224,  250 

197,  225, 

262,  277 

156,  175, 

197,  868 

Gents  Construction  Co.,  IBCA- 
1015-1-74  (Dec.  26,  1974) 

81  I.D.  758  — 

Geo  Prospectors,  Inc 

(Feb.  25,  1966)    
IBCA-549-3-66  (Sept.  27, 

1967)   

158,  171,  172,  180 

IBCA-494-5-65 
   238,  861 

122, 

176,  241, 

George  A.  Grant,  Inc.,  IBCA-680-10-67 

(Oct.  23,  1968)    

Gil-Brown  Constructors,  Inc.,  IBCA- 
504-7-65  (Nov.  28,  1966)     139, 

131,  162, 

257,  271 

132,  206 

161,  256 

Gillespie,  William  J.,  IBCA-415 

(Apr.  1,  1965)  — 

159,  192, 

,  267,  899 

Glover  and  Miller,  Inc.,  IBCA-752-12-68 
(Nov.  13,  1969)    221,  273 

Goorman  Electric  Corporation,  IBCA- 
512-8-65  (May  26,  1966)   192,  216,  270 

Granite  Conatruction  Co. ,  IBCA- 
947-1-72  (Nov.  13,  1972) 

79  I.D.  644   91,  245,  282,  896 

Graybar  Electric  Co. ,  IBCA-773-4-69 
(Feb.  12.  1970)   221,  870 
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Guy  F.  Atkinson  Co.,  JBCA-795-8-69 
(Jan.  6,  1970)  77  X.D.  I    

Guy  F.  Atkinson  Co.,  et  al., 

IBCA-385  (Jan.  12,  1955") 72  I.D. 

(Apr.  28,  1965) 

Page(s) 

181,  244,  886 

128,  154,  172,  199 
   237,  899 

Hagen  Construction  Co.,  Inc.,  IBCA- 
666-9-67  (Sept.  18,  1968)    164,  177.  182 

Harris  Paving  and  Construction 

Co.,  IBCA-487-3-65  (July  31, 
1967)  74  I.D.  218    130,  141,  230,  257 

Harris-Seybold  Co.  (A  Division  of 
Harris-Intertype  Corp.),  IBCA- 
1017-1-74  (Nov.  27,  1974)  81  I.D. 
663 

Hart,  Robert,  IBCA-659-8-67 
(Apr.  10,  1968)    

Hastings,  Joseph  C. 
(Jan.  12,  1965) 

IBCA-449-6-64 

154,  236,  255 

206,  250,  869 

   191.  215 

Havers tick-Borthwick  Co.,  IBCA- 
447-6-64  (Apr.  20,  1966)    

138,  161, 

226.  260.  276 

Henly  Construction  Co.,  Inc., 

IBCA-366  (May  3,  1965)  — 237.  875 

Herman  H.  Neumann  Construction 

Co.,  IBCA-682-11-67  (Apr.  3, 
1970)    

IBCA-761-1-69  (Oct.  16, 

1970)    

Hiebert  Contracting  Company, 
IBCA-521-10-65  (Feb.  15, 

1967)    

148,  166,  209, 

221,  274.  276 

148.  235,  274,  278 

190,  240,  279,  879 

Hoak  Construction  Co. 

(Jan.  27,  1965)  — 
IBCA-353 

Hoel-Steffen  Construction  Co., 
IBCA-634-4-67  (Nov.  2,  1967)  - 

IBCA-656-7-67  (Mar.  18,  1968) 
75  I.D.  41    

236,  263 

143,  241, 

253,  882 

Holan  Division,  The  Ohio  Brass  Co., 
IBCA-584-8-66  (Dec.  29,  1966)  — 139,  228,  276 

Holt,  Kenneth,  d/b/a/  Northolt 

Electric  Co.,  IBCA-768-3-69 
(Nov.  28,  1969)    

Hunt  Building  Marts,  Inc.,  IBCA-647-5-67 
(Sept.  9,  1968)    

181,  208,  221,  273 

146 

H.  W.  Caldwell  and  Sons,  Inc., 
IBCA-824-2-70  (May  30,  1973) 
80  I.D.  345    

Industrial  Contractors,  Inc.,  IBCA- 
940-11-71  (Apr.  19,  1972)    

   136,  169, 

180,  873,  934 

168,  211,  274 

Industrial  Pipelines  Intermountain, 

Inc.,  IBCA-839-5-70  (Aug.  26,  1970)  —  244,  923 
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Inter*Helo,  Inc.,  IBCA-713-5-68 
(Jan.  10,  1969)    884 
(Dec.  30,  1969)   179,  186,  209,  928 

258,  858.  929 

219.  273 

(Apr.  24,  1970)  — 

I-T-E  Circuit  Breaker  Co,  IBCA-724-8-68 

(Jan.  22,  1969)    

Iverson  Construction  Co.  (a/k/a 

ICONCO),  IBCA-981-1-73  (May  1, 

1973)  80  I.D.  299    

J  &  B  Construction  Co.,  Inc.,  IBCA- 
668-9-67  (Jan.  23,  1969)    
IBCA-667-9-67  (Feb.  24,  1969)    

(June  18,  1970)    

Jaeger,  Lawrence  L.,  IBCA-774-4-69 
(Feb.  19,  1970)  • 

James  Hamilton  Construction 

Co.  and  Hamilton's  Equip- 
ment Rentals,  Inc.,  IBCA- 

493-5-65  (July  18,  1968) 

75  I.D.  207    

866,  934,  965 

123,  220,  280        220 

221,  864 

166,  234,  870 

145,  173,  185,  206, 
231,  242,  257,  883 

John  H.  Moon  &  Sons,  IBCA- 
815-12-69  (July  31.  1972) 

79  I.D.  465    

(Mar. 23.  1973)  80  I.D.  235 

IBCA-83 1-3-70 

151.  160.  189, 
194.  245.  274, 

871,  896,  901,  932 
222.  275,  873,  933 

John  M.  Keltch,  Inc 
(June  21,  1971) 
IBCA-830-3-70  (June  22,  1971) 

78  I.D.  208    
IBCA-831-3-70  (Aug.  13,  1971)  — 

John  M.  King  Co. ,  IBCA-614-1-67 

(Mar.  8,  1967)    

157 
135 

858 

880,  921 

Kamphausen  Northwest, 
736-10-68  (Nov.  4, 

Inc.,  IBCA- 

1970)    K.  B.  Wood  &  Associates,  Inc., 
IBCA-462-10-64  (Apr.  27,  1965) 
IBCA-498-5-65  (Mar.  25,  1966)  - 

Kean  Construction  Co.,  Inc., 
IBCA-501-6-65  (Nov.  9, 

1966)  73  I.D.  349    
(Apr.  4,  1967)  74  I.D.  106  — 

124,  148,  166 

159,  213,  899 
138,  226,  256 

121,  139,  247,  868 
121,  140,  247, 

862,  868,  925,  963 

Keith,  Arvid  E.,  IBCA-657-7-67 

(Apr.  30,  1968)    
Kennedy  Construction  Co.,  Inc., 

IBCA-437-4-64  (Feb.  16,  1965) 

72  I.D.  69    

Key,  Inc.  and  Jones-Robertson,  Inc., 
1BCA-690-12-67  (Nov.  29,  1968)  — 

(Jan.  10,  1969)    

Kinemax  Corp.,  IBCA-444-5-64 
(Jan.  19,  1967)  74  I.D.  28  — 

247,  869 

195,  202,  280 

133 
863,  903 

-  139,  173,  228, 

239,  257,  879 

Knox,  James,  d/b/a  JIK  Enterprises, 
IBCA-684-11-67  (Feb.  13,  1968)     242,  267,  883 
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Eorshoj  Construction  Co.,  IBCA-321 
(Mar.  IS,  1963) 
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(Jan.   31,   1966)   73  I.D.   33 

Ereider  Brother. ,  IBCA-545-2-66 
(Apr.  5,  1967)    

Lamb,  C.  W.  "Bill,"  IBCA-397 
(Dec.  29,  1966)  73  I.D.  377 

■  175,  199,  902 
138,  187,  191, 

196.  226,  256 

140,  173, 

218,  229.  271 

Layne  Texas  Co.,  IBCA-362  (Jan.  29, 
1965)  72  I.D.  39   ■   

203,  249.  270 

   128.  224 

L.  B.  Samford,  lac,  IBCA-523- 
10-65  (Mar.  23,  1967) 
74  I.D.  86   130,  162,  187, 

203,  229,  252,  277 

IBCA-643-5-67  (Sept.  29,  1967)     142,  163,  173 

Lemeaany,  William  L.,  d/b/a  Lemeaany 

Roofing  Co.,  IBCA-533-12-65 
(Oct.  24,  1966)    200.  925 

Lemeaany,  William  L.,  d/b/a/  Lemesany 
Roofing  and  Insulation  Co.,  IBCA- 
533-12-65  (Apr.  20,  1966)     238,  876,  902 
(Oct.  31,  1966)   200,  925 
(June  30,  1967)   185,  197,  249,  262 

Lev  Hammer.  Inc.,  IBCA-750-12-68 
(June  6,  1969)    190,  263,  278 

Lincoln  Construction  Co.,  IBCA- 
438-5-64  (Nov.  26,  1965) 
72  I.D.  492    
(Peb.  4.  1966)  73  I.D.  49 

137,  181,  225.  256 
   223,  226,  861 

L.  J.  Eobinaon,  Inc.,  IBCA-772-4-69 
(Peb.  25,  1970)  77  I.D.  22     166,  274 
(Apr.  13,  1970)   858 

Lloyd  E.  Tull,  Inc.,  IBCA- 
574-6-66  (Peb.  15,  1967) 176,  201.  880,  902 

L.  0.  Brayton  &  Co.,  IBCA-641-5-67 
(Oct.  16,  1970)  77  I.D.  187    

Lormack  Corporation,  IBCA-652-7-67 
(Nov.  13,  1969)    

Lynch,  Eay  W.,  IBCA-764-2-69 
(Dec.  11.  1969)  76  I.D.  324 

Lypta  Cranes.  Inc.,  IBCA-515- 
9-65  (Aug.  3,  1966)   >   

148,  189. 

234,  261,  282 

165,  188, 

208,  273,  279 

119,  209,  869 

175.  193,  203.  270 

McCrav-Edison  Company,  IBCA-434-4-64 
(May  17,  1965)  — 
IBCA-699-2-68  (Oct.  28, 
1968)  75  I.D.  350    

-  215,  267 

243,  272,  276, 

MacDonald  Conatruction  Company 
IBCA-381  (Mar.  24,  1965) 
IBCA-411  (Mar.  29,  1965) 

   158,  199,  898 
158,  200,  874,  906 

IBCA-572-5-66  (Aug.  15,  1966)     159,  195,  217 
IBCA-572-5-66  (Mar.  17,  1967)     176,  195,  218, 

240,  258,  880, 

911,  946 
IBCA-599-10-66  (July  18,  1967)     193,  240,  881 
IBCA-507-8-65  (Aug.  7,  1967)     218,  241, 

271,  881 

IBCA-381  (Sept.  14,  1967)     141,  157,  162,  197 

Marco  Construction-  Co. ,  IBCA- 
1026-3-74  (Oct.  8,  1974)  - 

Mark  W.  Chisum  Corporation,  IBCA- 
540-1-66  (Nov.  6,  1967)    

(Peb.  20,  1968)    

Pagc(s) 

213,  222,  276,  280 
143, 
144, 

163,  266 
267.  862 

Matchett,  Roy  L. ,  IBCA-826-2-70 
(Peb.  26,  1971)   190,  210,  248, 

274,  280.  871,  930 

Mattefs  Conatruction  Co.,  IBCA- 
870-9-70  (Aug.  18,  1971)    

Merritt-Chapman  &  Scott  Corpora- 
tion. IBCA-365  (Apr.  8,  1966) 

73  I.D.  86    

Metametrica  Corp..  IBCA-1012-12-73 
(Nov.  12,  1974)  81  I.D.  645    

Metropolitan  Patrol  and  Guarda,  Inc., 
IBCA-681-10-67  (Peb.  13,  1968)    

Neva  Corporation,  IBCA-648-6-67 
(Aug.  18,  1969)  76  I.D.  205  -  147, 

Meyer  Machine,  Inc. 
(Dec.  29,  1967) 

IBCA-593-10-66 

M.  P.  Boach  Company.  IBCA-580-8-66 

(May  4,  1967)    

150,  167.  235 

190,  226,  491 

   201,  898 

185,  230 

243,  885 

272,  915 

162,  176 

144, 

194, 

219, 

121, 

Mishara  Construction  Co.,  Inc., 
IBCA-869-8-70  (Mar.  13,  1972) 

79  I.D.  57    

Montag  and  Gregory ,  IBCA-441-5-64 
(Sept.  15,  1965)    

189,  199, 

201,  245,  694 

161,  181,  225 

Moore,  R.  G.,  d/b/a  R.  G.  Moore 
Co.,  IBCA-963-4-72  (Nov.  10, 
1972)     136.  151,  180,  211 

Morauer  &  Hartzell,  Inc.,  IBCA- 
627-2-67  (Sept.  26,  1968)     206,  272 

Morgen  4  Osvood  Construction  Co. , 

Inc.,  IBCA-389  (Apr.  21,  1966) 
73  I.D.  131     129,  227,  265,  877 

Morrison-Rnudsen  Company,  Inc., 
IBCA-553-4-66  (Nov.  18,  1966) 

73  I.D.  363    
184,  239,  878 

MSI  Corporation,  IBCA-554-4-66 
(Apr.  16,  1968)  75  I.D.  89     164,  177,  191, 

197,  206,  253 

Munro,  James  S.,  IBCA-486-3-65 

(Sept.  8,  1967)    

N.  B.  Owen  &  Son,  IBCA-590- 
9-66  (Jan.  31,  1967)    

Neilaona,  Incorporated,  IBCA- 
525-11-65  (Oct.  30,  1967)     132,  155, 

   218,  271 

193,  203,  217,  270 

182.  253 

Nelson  Brothers  Construction  Company, 
IBCA-738-10-68  (Oct.  22,  1969) 
76  I.D.  281   244,  863,  885 

Nielaona,  Incorporated,  IBCA-459-9-64 
(July  2,  1965)    172,  225 
IBCA-701-2-68  (June  25,  1969)     119,  260 
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Northern  Commercial  Company,  IBCA- 

640-5-67  (May  23,  1968)    

North  Star  Aviation  Corporation, 

IBCA-741-10-68  (May  19,  1969) 

Otcland  Construction  Co.,  Inc., 

IBCA-871-9-70  (Mar.  23,  1971)  - 

Orndorff  Construction  Company 

Inc.,  IBCA-372  (Oct.  25, 

1967)  74  I.D.  305       122,  131,  142,  163, 
176,  185,  188,  241, 

259,  266,  279,  281,  882 

Packer  Construction  Company,  I8CA- 
754-12-68  (Apr.  2,  1969)    

Patrick  Harrison,  Inc.,  1BCA- 
510-8-65  (May  24,  1966)  — 

Page(») 

t.  C.  Bughes  Electric  Co.,  Inc.,  and 
Donovan  Construction  Co.  (A  Joint 

Venture),  IBCA-662-9-67  (Sept.  11, 

1968)    146,  247 
IBCA-604-11-66  (Mar.  10,  1969)     146,  233 

(June  17,  1969)   224,  234 

R.  E.  Ball  Construction  Company 
and  Clarence  Braden  (A  Joint 

Venture),  IBCA-465-11-64 

(Sept.  26,  1967)  — 

Reynolds  Metals  Company,  IBCA- 
484-3-65  (May  12,  1966)    

122,  142,  154, 

171,  173,  182, 

205,  223,  230 

156,  161, 

187,  269.  277 

—  238,  266,  877 

Richey  Construction  Company, 
IBCA-456-9-64  (Feb.  18, 

1966)  73  I.D.  63   121,  159,  249,  269 
IBCA-700-2-68  (Aug.  5,  1968)     145,  883 

Perry  and  Wallis,  Inc.,  IBCA- 
508-8-65  (Mar.  27,  1968)    
IBCA-617-1-67  (July  16,  1968) 

Peter  Kiewit  Sons'  Company, 
IBCA-405  (Oct.  21,  1965) 

72  I.D.  415    

144,  155,  164 
144,  193,  230 

137,  223,  225, 

237.  265.  876 

Phi  Contractors,  IBCA-874-11-70 

(Oct.  23,  1973)  80  I.D.  667  - 

Placer  County,  California,  I8CA- 
777-5-69  (Apr.  8,  1971) 
78  I.D.  113    

136,  153, 

160,  170,  174 

244.  889,  951 

Power  City  Construction  6  Equip- 

ment, Inc.,  IBCA-490-4-65 
(July  17,  1968)  75  I.D.  185  —    144,  198,  224, 

231,  242,  883,  926 

Power  Line  Erectors,  Inc.,  IBCA- 
637-5-67  (Dec.  18,  1968)    

(Jan.  29,  1969)    

Precise  Products,  IBCA-673-10-67 
(Peb.  9,  1968) 

Pre-Con,  Inc.,  IBCA-986-3-73 

(Sept.  4,  1973)    
(Dec.  2,  1974)  81  I.D.  675 

R.  A.  Heintz  Construction  Com- 

pany, IBCA-403  (June  30, 
1966)  73  I.D.  196   

155,  165,  177 

178,  863,  927 

249,  253,  260 

222,  246.  897        223 

130.  172,  227, 

238.  266.  278.  877 

237,  876 

171,  187,  269 

Ralph  Child  Construction  Company, 

IBCA-481-2-65  (Sept.  28,  1965) 
IBCA-422-1-64  (Nov.  17,  1965) 

72  I.D.  475    

Ray  D.  Bo lander  Company,  Inc., 

IBCA-331  (Nov.  16,  1965) 

72  I.D.  449   129,  137,  195, 
202,  262,  924,  963 

IBCA-331  (Mar.  30,  1970)  77  I.D.  31  —  234,  929 

Ray's  Welding  4  Boiler  Repair,  IBCA- 
949-1-72  (June  15,  1972)    119,  211 

R.  C.  Hughes  Electric  Company, 

Inc.,  IBCA-509-8-65 
(Nov.  30,  1966)    139,  161,  173, 

193,  228,  239,  258 

R.  L.  Pruitt  Sheet  Metal  Incorpo- 
rated, IBCA-560-5-66  (July  27, 

1966)    

161,  253,  262 

R.  W.  Millard  and  Associates, 

Inc.,  IBCA-595-10-66 
(Apr.  13,  1967)   140,  171,  257,  266 
IBCA-663-9-67  (July  9,  1968)     144,  186,  196 

S.  A.  Healy  Co.,  IBCA-944-12-71 
(June  25,  1974)  81  I.D.  354  —  91,  154.  246.  897 

Salveson.  Robert  A.  and  Bert,  IBCA- 
697-2-68  (Jan.  13,  1969)  — 

Samkal  Mines,  Inc.,  IBCA-582- 
8-66  (Dec.  12,  1966)    

Sanders  Construction  Co.,  Ltd., 

IBCA-537-12-65  (May  17,  1967) 

Schofield  Brothers,  IBCA-453- 
8-64  (Aug.  31,  1966)    

Schurr  4  Pinlay,  Inc.,  IBCA- 
644-5-67  (Aug.  27,  1968) 

75  I.D.  248    
145.  219.  231.  272 

Service  Construction  Corp., 

IBCA-678-10-69  (Jan.  12. 

1970)    
Smith.  Leroy,  d/b/a  Smith  Reforestation 

IBCA-821-1-70  (July  7,  1971)    

Smith.  R.  J.,  IBCA-823- 

1971)    

•70  (July  7, 

133.  174,  273,  869 

123,  278 

125,  278 

Somera  Construction  Co.,  Inc.,  IBCA- 
474-1-65  (Mar.  12,  1965    
(Mar.  31,  1965) 

South  Portland  Engine  Co.,  Inc., 

IBCA-807- 10-69  (May  7,  1971) 

(July  23,  1971)    

   199,  919 

120,  200,  919 

125,  149,  167 
   864,  904 

South  Portland  Engineering  Co., 

771-4-69  (Jan.  29,  1970)  — 

8.  S.  Mullen  Construction, 

Inc.,  IBCA-860-7-70 (Dec.  28,  1971)  78  I.D.  372 
IBCA- 

8.  8.  Mullen,  Inc.,  IBCA-517-9-63 

(May  15,  1967)  74  I.D.  152    

863,  904 

135,  210, 

248,  871 

140,  229 
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Stadeli,  Norman  L.,  I BCA- 740- 10-68 
(Oct.  27,  1969) 

Page(s) 

133,  179,  183, 

208,  273,  869 

State  Contractors,  Inc., 

(Oct.  19,  1965) 
IBCA-420-1-64 

137,  255 

Steenberg  Construction 

Co.,  IBCA-520-10-65 
(May  8,  1972) 

79  I.D.  158  -  125,  136,  150,  160,  168,  179,  191, 
201,  211,  224,  235,  245,  250,  259, 

265,  865,  871,  895,  904,  931,  964 

IBCA-639-5-67  (Nov.  30,  1972     201,  246,  251 

Stcinlicht,  E.  E.,  IBCA-834-4-70 

(Mar.  12,  1971)    

Sunset  Construction,  Inc.,  IBCA- 
454-9-64  (Oct.  29,  1965) 
72  I.D.  440    

125,  149,  157, 

167,  184,  186 

—  196,  202,  214, 

216,  260,  268 

Sur lee-Rupert  Dodge,  Inc.,  IBCA- 
650-6-67  (Dec.  12,  1967)    

Swauger  Contractors,  IBCA-609- 12-66 

(July  11,  1967)  r   

Tecon  Corp.,  IBCA-536-12-65  (Aug.  10, 

1966)    

143.  185,  230 

130,  204,  229 

   238,  878 

Teegarden  Paul  A.,  IBCA-419-1-64 

(July  27,  1965)  72  I.D.  301  -  159,  215,  279,  281 
(Dec.  14,  1965)  72  I.D.  533        861 

Thompson  Construction,  Inc.,  IBCA- 
965-5-72  (Nov.  8,  1972)    

Toke  Cleaners,  I BCA- 1008- 10- 7 3 

(May  10,  1974)  81  I.D.  258  - 

169 

246,  897 

Traylor  Brothers,  Inc.,  IBCA-387 

(Mar.  15,  1965)  72  I.D.  113   136,  154, 
172,  181,  258 

Tree  Land  Nursery,  Inc.,  IBCA- 
436-4-64  (Oct.  31,  1966)    139,  195,  228, 

239,  256,  878 

Tullar  Power  Construction,  Inc., 

IBCA-633-4-67  (Aug.  12,  1969) 

Tyee  Construction  Co.,  IBCA- 
692-1-68  (June  30,  1969) 
76  I.D.  118    

United  Exploration  Corp.,  IBCA- 
427-2-64  (Oct.  7,  1965)    

   197,  208,  869 

181,  234,  243,  261 

   120,  137,  225 

United  Nations  Constructors, 

Inc.,  IBCA-686-11-67  (Dec.  31, 
1968)    

Universal  Engineered  Systems,  Inc., 

IBCA-900-4-71  (Mar.  16,  1972) 
79  I.D.  94    

174,  177,  232 

Van  Buskirk  Construction  Co.,  IBCA- 

651-6-67  (July  8,  1969)    

Vinson  Construction  Co.,  IBCA-364 

(May  6,  1965)  72  I.D.  193    

(Sept.  7,  1965)    

   250,  260 

   190,  214 

   129 

129,  202,  860 

Vitro  Corp.  of  America, 

IBCA-376  (Aug.  24,  1967) 
74  I.D.  253    

APPEAL     0  P— Continued 

Webber  Constructors,  Inc.  (Formerly 

Harris  Paving  and  Construction 

Co.),  IBCA-72 1-6-68  (Sept.  23, 

1969)  76  I.D.  268    

Webster-Martin,  Inc.,  IBCA- 
778-5-69  (Feb.  11,  1970)     127,  188, 

Weiss  Construction,  Inc.,  IBCA- 
530-12-65  (June  27,  1967)    

Wells  Construction,  IBCA-737-10-68 
(Sept.  11,  1969)   220, 

West  Coast  Dredging,  Inc., 
IBCA-906-6-71  (Nov.  26, 

1971)  78  I.D.  338    

234 

209,  870 

122.  141 

243,  250 

135,  150,  196,  210 

West  Elizabeth  Industrial  Equipment 

Co.,  IBCA-935-10-71  (Oct.  19, 

1973)    IBCA-935-10-71  (Apr.  30,  1974) 

81  I.D.  242    

White  Plains  Electrical  Supply 

Co.,  Inc.,  IBCA-984-2-73 
(Nov.  12,  1974)  81  I.D.  647 

William  F.  Klingensmith,  Inc.,  IBCA- 
669-9-67  (Apr.  26,  1968)    

(June  26,  1968)    

186, 25l; 

Winn  Aviation,  IBCA-730-9-68  (Oct.  23, 

1969)    
Winston  Brothers  Co.,  Foley  Brothers, 

Inc.,  Frazier-Davis  Construction  Co. 

and  Hurley  Construction  Co.,  IBCA- 
625-2-67  (May  22,  1967)  74  I.D.  157  — 
(Oct.  16,  1967)   241, 

W.  B.  S.  Pavers,  Inc.,  IBCA- 
445-6-64  (Mar.  30,  1967)     121,  140, 240,  266, 

(Aug.  24,  1967)   154, 

Young  Associates,  Inc.,  IBCA- 
557-4-66  (Nov.  3,  1967)  — 

(Dec.  4,  1968)    

122, 

184 

184,  906 

213,  215, 

277,  874 

164,  247 
862,  903 

208,  250 

196,  198 
881,  925 

187,  229, 

281,  880 
204,  862 

176,  218 

207,  272 

Zinsco  Electrical  Products,  IBCA- 
528-11-65  (Apr.  22,  1966) 

73  I.D.  140    214,  216,  260 

APPEALS  OF: 

Al  Johnson  Construction  Co.  and 

Morrison-Knudsen  Co.,  Inc. 
and  Al  Johnson  Construction 

Co.,  IBCA-789-7-69  and 
790-7-69  (Sept.  30,  1970) 

77  I.D.  127   
134,  209,  929,  964 

131,  141,  204,  257 

American  Cement  Corp.,  IBCA-496-5-65 
and  578-7-66  (Sept.  21,  1966) 

73  I.D.  266       138,  173, 

239,  261,  264 
(Jan.  10,  1967)  74  I.D.  15     239,  879,  946 
(Dec.  2,  1968)  75  I.D.  378        123,  146,  174, 

177,  188,  207, 

232,  903,  926,  963 
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Bateaon-Chevee  Conatruction, 
IBCA-522-10-65  and  596-10-66 

(July  31,  1967)    

Page(a)  Page(a) 

William  F.  Klingenamich,  Inc., 

IBCA-7 17-5-68  and  734-10-68 

193,  204,  271        (May  4,  1971)   156,  167,  210,  250 

B  &  E  Constructor*,  Inc.,  IBCA- 
526-11-65  and  550-3-66 

(Mar.  30,  1967)    214,  278 

C.  A.  Davia,  Inc.,  IBCA-929-9-71  and 
960-3-72  (June  12,  1973)    

153,  157, 

170,  251 

Cen-Vi-Ro  of  Texaa,  Inc.,  IBCA- 
718-5-68  and  755-12-68  (May  28, 

1970)  77  I.D.  106    
(Feb.  7,  1973)  80  I.D.  29 

Christy  Corp.,  IBCA-46 1-10-64  and 
569-5-66  (June  20,  1966)    

-  248,  929,  964 

126,  151,  169, 
180,  184,  212. 

235,  246,  263,  278 

238,  264,  877 

Coe  Construction,  Inc.,  IBCA- 
632-4-67  and  687-11-67 

(May  28.  1969)  76  I.D.  88     147,  165,  233,  276 

Gill  Construction  Co.  and  Lindo 

Engineering  Co.,  IBCA-588-9-66 
and  626-2-67  (Aug.  30,  1968)  — 123.  282 

George  A  Grant,  Inc.,  IBCA- 
1000-7-73,  1005-10-73  and 

1006-10-73  (Sept.  24, 

1974)  81  I.D.  580        126,  136,  154,  171, 
175,  222,  275,  280,  873 

Humphrey  Contracting  Corp.,  IBCA- 
555-4-66  and  579-7-66  (Jan.  24, 

1968)  75  I.D.  22    132,  143,  261 

J  &  B  Construction  Co.,  Inc.. 

IBCA-667-9-67  and  IBCA- 

767-3-69  (Apr.  17,  1970) 
77  I.D.  78       123,  166,  221, 

274,  280,  870 
John  B.  Moon  &  Sona,  Inc., 

IBCA-814-12-69,  815-12-69 

(May  14,  1970)  77  I.D.  78     188,  904,  929,  964 

MacDonald  Conatruction  Co., 

IBCA-589-9-66,  599-10-66 

and  600-10-66  (Mar.  22, 
1967) 139,  190,  195,  240,  880 
IBCA-507-8-65  and  589-9-66 

(Mar.  20.  1969)  76  I.D.  43  —  156,  178,  183,  220 

Peter  Reisa  Conatruction  Co., 

Inc.,  and  Lew  Morris 
Demolition  Co.,  Inc., 

IBCA-439-5-64  and  495-5-65 

(Jan.  20,  1967)  74  I.D.  35  —  130,  162,  171, 
182,  203,  228,  239, 

259,  278,  281,  879 

R  and  R  Conatruction  Co., 

IBCA-413.  458-9-64  (Sept.  27, 
1965)  72  I.D.  385    

South  Portland  Engineering  Co., 
IBCA-770-3-69  and  771-4-69 

(Dec.  22,  1969)    

Steenberg  Conatruction  Co., 

IBCA-520-10-65  and  639-5-67 

(Nov.  2,  1967)    

159,  192,  202, 

225,  252,  268 

148,  166,  197, 

209,  263 

241,  249,  264,  882 

Arata,  Mary  I.,  4  IBLA  201 

(Dec.  30  1971)  78  I.D.  397  -  693,  841,  842,  1051 

Arcasa,  Marcel  (Deceaaed  Colville, 

Allottee  No.  H-120),  Estate  of, 
2  IBIA  309  (May  30,  1974) 

81  I.D.  306    

Archambeault ,  Lewis  C,  A-30643 

(June  16,  1966)    

Archer,  Elisabeth  B.,  A-30220 

(Jan.  14,  1965)    
A-30730  (Apr.  17,  1967)  — 
A-30790  (Oct.  25,  1967)    

A-30795  (Nov.  17,  1967)  — 
A-30883  (Nov.  30,  1967)    

A-30925  (May  26,  1969)    

Archer,  J.  D.,  A-30750  (May  31, 
A-30751  (June  14,  1967)    A-30794  (Oct. 

A-30798  (Nov. 
A-30686  (Mar. 
A-30935  (Apr. 

A-30668  (Oct. 
A-30707  (Oct. 

1967) 

81, 

111 

1967) 

17, 

,  1967) 

21, 

1968) 

25, 

,  1968) 

2, 

1968)  ■ 

8, 

1968)  • 

447,  453, 

457,  459 

875 

805 

499 

805 

807,  882 
499 

730 

804,  1007 
806 

807 
807 

901 

A-30931  (Apr.  17,  1969)    
1  IBLA  26  (Sept.  23,  1970)  77  I.D. 

124    I  IBLA  444  (Nov.  16,  1970)    

4  IBLA  323  (Feb.  14,  1972)    

808 881 

887 

952 

Archer,  J.D.,  Elizabeth  B.,  A-30721 

(Jan  5,  1968)    2  IBLA  303  (May  26.  1971)  78  I.D. 

189   

807,  882 

Archer,  J.  D. ,  Frank  J.  Allen,  A-30758 

(June  15,  1967)     730.  880 

Archie  Campbell,  Inc.,  Appeal  of, 

IBCA-726-8-68  (Aug.  21,  1969)  « 148.  179 

Arctic  Insulators  &  Constructors,  Inc., 

Appeal  of,  IBCA-702-2-68  (Aug.  16, 
1968)   164,  177 

Arden  Water  Co.,  1  IBLA  464  (Dec.  21, 

1970)    

888 

Area  Director,  Aberdeen,  and  All  Other 

Partiea  in  Intereat,  Administrative 

Appeal  of  Garnett,  Henry  Rocer, 

0S-3667  v.,  3  IBIA  180  (Dec.  5,  1974) 

81  I.D.  680      995 

Area  Director,  Aberdeen,  et  al. ,  Admin- 
istrative Appeal  of  Coomea,  Clair  v., 

2  IBIA  257  (Apr.  22,  1974)  81  I.D."* 
217 359,  414 

Area  Director,  Aberdeen,  et  al. „  Admin- 
istrative Appeal  of  Thompson,  Lawrence 

v.,  3  IBIA  209  (Dec.  16,  1974)  81  I.D. 

209   339, 

995 
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Area  Director,  Anadarko  Area  Office, 

et  al.,  Administrative  Appeal  of 

Murphy,  Marvin  v.,  3  IBIA  47 

(Sept.  9,  1974 )~81  I.D.  499   413, 

Area  Director,  Billings,  Administrative 
Appeal  of  Blixt,  Margaret  Phillips 

v.,  2  IBIA  295  (May  16,  1974) 

B"l  I.D.  281   •   

Area  Director,  Billings,  tt  al.,  Admin- 
istrative Appeal  of  Michalek,  JuanTta 

Humphrey  (Crow  Allottee  No.  3292)  v., 

2  IBIA  175  (Feb.  26,  1974)  81  I.D." 
90   

Area  Director,  Billings,  et  al., 

Administrative  Appeal  of  Siegfried, 
Paul  C.  v.,  3  IBIA  195  (Dec.  9, 

1974)  81  I.D.  718    

414.  1020 

—  440,  441 

Area  Director,  Muskogee,  and  All  Other 
Parties  in  Interest,  Administrative 

Appeal  of  Newcomb,  Evan  (Mrs.)  v., 

3  IBIA  212  (Dec.  23,  1974)   

Arisona  Highway  Department,  A-31137 

(Apr.  28,  1969)    

Arizona  Machine  and  Welding  Works,  Inc. 

Appeal  of,  IBCA-480-2-65  (Dec.  22, 

1965)    

Arisona  Public  Service  Co., 

S  IBLA  137  (Mar.  13,  1972) 

79  I.D.  67   791 

Armann,  Harold  A.,  13  IBLA  279 

(Oct.  25,  1973)    

Araco  Steel  Corp.,  2  IBMA  359 

(Dec.  12,  1973)  80  I.D.  790 
3  IBMA  416  (Dec.  2,  1974) 

81  I.D.  679    
3  IBMA  482  (Dec.  23,  1974) 

81  I.D.  744    

Armstrong,  C.  V.,  et  al. 

(Feb.  28.  1968)    

A-30889 
623, 

Araett,  Dorothy,  Estate  of,  IA-S-5 

(May  28,  1970)    

Asbestos  Development  Corp.,  United 

States  v.,  A-30476  (Mar.  24, 

1966)  73"  I.D.  82   

669, 

Ashland  Oil.  Inc.,  et  al.,  6  IBLA  187 

(June  15,  1972)  =-=   
7  IBLA  58  (Aug.  9,  1972) 

79  I.D.  532   80, 

790, 

Aspelund,  Alvin  R.,  7  IBLA  165 

(Aug.  31,  1972)   77, 

Associated  Drilling  Co.,  Inc. 

(Kephert  Mine),  2  IBMA  95 

(May  17,  1973)  80  I.D.  317     45,  312, 

Associated  Drilling,  Inc.,  3  IBMA  164 

(May  16,  1974)  81  I.D.  285    
3  IBMA  297  (Aug.  26,  1974) 

81  I.D.  463    

37, 

,  440 
879 

172, 

,  226 802. 
812, 

764, 

,  777 

318 

331 

321 
555, 

,  822, 

616, 

,  836 

424, 

,  962 115, 

,  855, 

533, 

,  945 
741, 

,  895 
738. 
896. 

741, 

1049 
307, 

1033 

327, 

,  329 
313, 

,  333 314 

A.  S.  Wikstrom,  Inc.,  Appeal  of, 

IBCA-466- 11-64  (Mar.  23,  1965) 

Atchison,  Topeka  &  Santa  Fe 
Railway  Co.,  The  v.  Cox,  Emma  Mae, 

Onited  Statea  of"~America  v. Cox,  Emma  Mae  and  M.  D.  Rawls 
and  Edith  Rawls,  4  IBLA  279 

(Jan.  31,  1972)   521, 

Atchison,  Virginia  Cail,  et  al., 

13  IBLA  18  (Aug.  31,  1?73T~   

Atkins,  T.  E. .  A-31164  (June  17,  1969 

Atlantic  Refining  Co.,  A-30597, 
A- 30619  (Nov.  1,  1966)   

Atlantic  Richfield  Co.  4  IBLA  441 

(Dec.  10,  1971) 

Atlantic  Richfield  Co.,  Marathon 
Oil  Co.,  16  IBLA  329  (Aug.  14. 

1974)  81  I.D.  457    

Atlas  Corp.,  A- 30617,  A-30677  (Mar.  17 
1967)  74  I.D.  76 

Attocknie.  Albert.  Estate  of. 

1A-1442  (Feb.  7,  1966)    
IA-T-9  (Mar.  27,  1969) 

Ault.  C.  Wesley.  16  IBLA  291  (Aug  8, 

1974)    

PageU) 

158.  199 

860,  898 

589.  624,  628 

•  93,  812.  897 

718 

672,  725,  743 

890 

283.  339,  791 

806 

Avedisian,  Eleanor  S. 

(May  14,  1965)  — 

A-30402 

428,  483 
436,  487 

766,  779 

688,  749 

Avgeris,  George,  A- 30764 

(July  27,  1967)    
615,  645,  947,  1004 

Avgeris,  Ceorge,  United  States  v., 

8  IBLA  316  (Dec.  7,  1972)    
542,    596,   637, 
872,   933.   941 

Babcock,  Harold,  et  al., 

A-30301  (June  16\~T965) 
356,  363,  368,  380 

Babington,  Charles  J.,  A-30286 
(Feb.  3,  1965) 

        705 
   687,  715 

        705 
        705 

681.  706.  72S 
94,  505,  750, 

820,  1010    707,  880 

A-30992  (Feb.  28,  1969)  76  I.D.  30     708,  736 

17  IBLA  435  (Nov.  7,  1974)   3,  780 

A- 30064  (Mar.  5,  1965)   

A-30326  (May  11,  1965)    
A-30449  (Nov.  30,  1965)    

A-30522  (June  14,  1966)    

A-30653  (Jan.  24,  1967)    

A-30667  (Mar.  2,  1967)    

Babington,  Charles  J.,  et  al..  A- 30666 

(Mar.  29,  1967)    

Babington,  Charles  J.  and  Joe  S.  Sheldon, 

Jr.,  4  IBLA  43  (Oct.  29,  1971)    

Backeberg,  Rose  and  Lloyd,  Onited  States 

v.,  8  IBLA  382  (Dec.  19,  1972)    

707 

597 
Bailey,  Helen  S.,  8  IBLA  145 

(Nov.  15,  1972)    

Bailey,  Helen  S.  and  C.  Burglin, 

11  IBLA  51  (May  25,  1973)    

695,    703,   744 

      897,   918 

Bailey,   R.C.,   et  al.,    7   IBLA  266 

(Sept.   19,  T9"727   
694,    703,   744 
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Bailey,  R.  C.  and  C.  Burglin,  10  IBLA 

281  (Apr.  17,  1973)    

Bailey,  Robert  V.,  et  al . ,  12  IBLA  253 

(July  24,  1973)    

Baird,  Prank,  Jr.,  et  al, 

(Mar.  8,  1971)    

2  IBLA  51 

Pagc(a) 

918 

100 

745 

Baker,  Irvin  and  Maxine, 
15  IBLA  92  (Mar.  11,  1974) 86,  348,  350,  843 

Baldi  Construction  Engineering,  Inc., 

Appeal  of,  IBCA-671-9-67  (Apr.  29, 

1968)    

IBCA-679-10-67  (Apr.  9,  1970) 
77  1.0.  57    

Baldwin,  H.  E.  and  John  R.  Keeling, 

3  IBLA  71  (July  30,  1971)    

   833,  922 

166,  244,  864 

    99,  337 

Ball,  Albert  W.,  Sr. ,  17  IBLA 

306  (Oct.  7,  1974)    

Ball  Brothera  Sheep  Co.,  e£  al., 

2  IBLA  166  (Apr.  12.  197l7~- 

Ballard  E.  Spencer  Trust,  Inc., 

18  IBLA  25  (Mov.  11,  1974)  - 

Banga,  Myron,  Jr.,  Eatate  of, 

IA-1327  (Feb.  7,  1966)    

Bannock  Steel  Corporation,  Appeal  of, 

IBCA-452-8-64  (Apr.  22,  1965)    

Baranof  Exploration  and  Develop- 
ment Co.,  United  Statea  ▼. , 

A-29914  (May  14,  1965) 
72  I.D.  212    

56,  83,  977 

-  370,  3*0 

-  702,  713 

428 

-  192,  267 

552,  574, 

635,  961,  972 

laraeh,  Max,  Marvin  J.  Sonoeky, 

William  8.  Noble,  Joaepb  T.  King, 

6  IBLA  179  (June  15,  1972)    

741 

Barash,  Max  &  Philip  Marenberg, 

A-31057  (Nov.  18,  1969)    

Barber,  Burton  0.,  15  IBLA  372 

(May  15,  1974)    

Barnard,  Earl  R.,  A-30920  (May  27, 
1968)    

Barnea,  Bee  Lambert,  United  Statea  v. 

A-30506  (Mar.  28,  1966)    

Barnea,  Bertha  L. ,  A-30688  (Sept.  27, 

1966)    

507,  683,  731 

498,  648,  998 

   393 

■    577,  635 

—  9L3 

Barrett,  Cheater,  Appeal  of,  d/b/a 

The  American  Tank  Co.,  IBCA- 

429-3-64  (Peb.  28,  1966)        138,  187,  191, 
203,  226,  269,  277 

(Apr.  7,  1966)          861 

Barrett,  Edwin,  A-30602  (Oct.  5,  1966)  —  781,  845 

Barringer  a  Botke,  Appeal  of, 

IBCA-428-3-64  (Apr.  19,  1965)     159.  200,  236, 
252,  875,  899 

(Mar.  23.  1966)     172,  226,  256,  256 

Barrows,  E.  A.  and  Eather  Barrows, 

United  Statea  v.,  A-31023 

(Nov.  28,  19697  76  I.D.  299    520.  559.  588 

Barry,  Laurel  D.  (Mra.),  et  al . , 

A-30431  (Dec.  17,  19657"   

Baraon,  Aaron  V.,  18  IBLA  156 

(Dec.  13,  1974)    

Bartaa,  Joseph  C,  5  IBLA  415 

(Apr.  20,  1972)    

Pags(a) 

725,  745 

767,  788 

895 

Bartela,  William  J.,  Sr.,  et 
al. ,  United  Statea  v., 

6  IBLA  124  (June  5,  1972)     562,  594,  605,  636 

Bartlett,  Albert  B.,  et  al . ,  United 
Statea  v.,  2  IBLA  274  (May  13, 

1971)  78  I.D.  173    

Barton,  Meritt  ■.,  6  IBLA 
293  (July  7,  1972) 

79  I.D.  431A    

385,  495, 

625,  636,  641, 

4  IBLA  431  (Nov.  29, Barton,  R. 

1971)    4  IBLA  445  (Dec.  22,  1971)  - 
4  IBLA  229  (Jan.  5,  1972)  — 

4  IBLA  464  (Feb.  I,  1972)  - 

5  IBLA  1  (Peb.  17,  1972)  — 
7  IBLA  401  (July  27,  1972)  - 

7  IBLA  68  (Aug.  11,  1972)  - 
7  IBLA  230  (Sept.  12,  1972) 

9  IBLA  70  (Jan.  15,  1973)  - 
9  IBLA  243  (Feb.  1,  1973)  - 

719, 

719, 

608 

563,  619, 

664,  665 

890 

893 718 

894,  924 
719 

924 

719,  774 774,  865 

774,  866 
775.  866 

Barton,  Roy  C,  Jr.,  9  IBLA  50 

(Jan.  12,  1973)    

Baacua  or  Baacaa,  Rose  (Rosette)  S. 

Ricke,  Unallotted  Comanche  Indian, 

Eatate  of,  IA-1411  (May  26,  1966) 

Baaa,  Raymond,  Betty  Teck, 

et  a_l. ,  United  Statea  of 
America  v.,  6  IBLA  113 

(June  5,  1972)    

4,  508,  754 

417,  485 

47,  113, 

594,  619 

Baatian,  Newel'  A. 
(June  7.  1966) 

A-30526 

285,  541, 

812,  953 

294 

Bateael,  Michael,  «t  ml..  United  States 

v.,  A-31198  (Oct.  17.  1969)    

885 

Bateaon-Chevea  Construction  Co., 

Appeal  of,  IBCA-601-10-66 
(Mar.  30,  1967)    
IBCA-522-10  and  596-10-66 

(July  31,  1967)    IBCA-6 70-9-6 7  (Aug.  12, 

1968)    
(Oct.  8,  1968) 

•  193, 

132, 248, 

•  242, 

Battilana,  Mathilda  L. 

(Aug.  2,  1966)    

A-30558 

Battle  Mountain  Wild  Cat,  Inc., 

8  IBLA  157  (Nov.  22,  1972)  - 

Bau,  Virgil,  A-30337  (July  22,  1965) 

Bear  Creek  Corp. ,  5  IBLA  202 

(Mar.  20,  1972)    

156. 

157 

204, 

271 

196, 
282, 

884, 

242. 

864 

903 

292. 

297 

756, 

965 

350. 

353 

693, 

703 

Bear,  Stephen,  a/k/a  Steven  Bear. 
ValJean  Bear,  Steven  P.  Pets 
(Deceaaed  Sac  and  Pox),  Batata 

of,  1  IBIA  356  (Dec.  29,  1972) 

79  I.D.  729    

449 
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Beard  Oil  Co.,  1  IBLA  42  (Oct.  7,  1970) 
77  I.D.  166 
15  IBLA  114  (Mar.  18,  1974) 

Bearshead,  William,  Estate  of,  IA-T-6 

(Sept.  30,  1968)    

Beasley  Engineering  Co.,  Appeal  of, 
IBCA-568-5-66  (July  12,  1966)  — 

Beavert,  Jennie  Elsie  Eli  Johnson 
Wilson  (Unallotted  Yakima  No. 

124-U3431),  Estate  of,  2  IBIA  74 
(Oct.  9,  1973)  80  I.D.  659    

Page(a) 

3,  772 509,  700 

884,  948 

238,  920 

455,  460 

B  4  E  Constructors,  Inc., 

Appeal  of,  IBCA-547-2-66 
(Aug.  28,  1967)    141,  262 

B  &  E  Constructors,  Inc.,  Appeals  of, 
IBCA-526-11-65,  550-3-66  (Mar.  30, 
1967)    

Bedrock  Mining  Co.,  et  al.  ,  United 

States  v.,  1  IBLA  2l"TSept.  23, 
1970)    

Beede,  E.  C,  7  IBLA  177  (Sept.  1, 

1972)    

Beeks,  Roberta  P.,  et  al.,  United 
States  v.,  A-30740  iDec.  19,  1966) 

Belco  Petroleum  Corporation,  Charlea 

Cetcler.  A-30638  (July  27,  1966)  - 

Bellamy,  Kenneth  E.,  Sr. 

(Oct.  5,  1966)    

A-30588 

Bellessa,  Jerry,  et  al.,  15  IBLA  64 
(Mar.  5,  1974)    

Bennevitz,  Paul  P.,  et  al.,  United 
Statea  v.,  A-30222  (Apr.  29, 
1965)  72  I.D.  183    

640, 

Benson,  Harold  H. ,  United  States 

v.,  A-31061  (Sept.  4,  1969)  -  520,  587 

Benson  Tree  Co.,  Appeal  of,  IBCA- 
812-11-69  (Nov.  10,  1970)    

Benter,  Julius,  Estate  of,  1  IBIA  24 
(Nov.  17,  1970) 
1  IBIA  59  (Jan.  12,  1971) 

Benton,  Dorothy  L.,  A-30631  (July  27, 
l966)    
A-30729  (May  31,  1967) 

553, 

278, 

279 

214, 

278 

521, 

588 
497 

915 

914 658, 

662 

652, 

1030 

642, 

644 
928, 

949 
134, 

174 424, 
448, 

438 449 

623, 

649. 
914 

640, 

1038 

Berg,  Robert  C,  5  IBLA  406  (Mar.  22, 
1972)    

Bergdal,  Ed.,  United  States 
v.,  A-30752  (Aug.  8,  1967) 
74  I.D.  245    510,  554,  1000 

Berry,  Harril  (Mrs.),  A-31108 
(Apr.  1,  1970)    

59, 

Betsinez,  Jason,  IA-1302  (Peb.  3,  1965)  - 

Beveridge,  Ceral,  14  IBLA  351 
(Peb.  21,  1974)  81  I.D.  80 

3, 

749. 

Beylik  Drilling,  Inc.,  Appeal  of, 
IBCA-747-12-68  (Peb.  16,  1970) 

389,  398 

416,  911 

679,  700, 

756,  777 

166,  234 

Bickel,  K.  L.,  A-30555  (June  24,  1966) 

Bienick,  Phyllis  and  Harry  Bienick, 
United  States  v.,  14  IBLA  290 

(Jan.  31,  19747    

Bigbee,  Harry  L. ,  2  IBLA  23 

(Mar.  I,  1971)    

Bigheart,  William,  Jr.,  Estate  of, 
IA-T-21  (Aug.  8,  1969)    
3  IBIA  293  (Supp.)  (Sept.  4, 

1969)    3  IBIA  274  (Nov.  17,  1969)    

710,  716 

569,  602,  613 

722,  760,  768 

436,  487,  842 

436,  459,  461 

Bigler,  H.  L.,  Pord  L.  Dillon,  Ina 
Lorraine  Dillon,  R.  L.  Speck,  3  IBLA 

437  (Oct.  6,  1971)    

Bigler,  H.  L.,  et  al . 

(June  28,  1973)  — 

11  IBLA  297 

Birchfield,  B.  A.,  et  ux. , 

(Dec.  22,  1970)    

IBLA  466 

799,  954 

917 

Bird,  W.  H.,  et  al.,  A-30072 
(July  26,  19657  72  I.D.  287 

Biah  Contracting  Co.,  Inc., 

Appeal  of,  IBCA-431-3-64 
(Apr.  22,  1966) 156,  227,  269,  277 
IBCA-951-1-72  (Feb. 

80  I.D.  189   

12,  1973) 

Bishop,  Chester  I.,  Betty  L.  Bishop, 

14  IBLA  62  (Dec.  10,  1973)    

186,  212,  872 
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Bishop,  Ruby  Hetherton, 
A-30334  (June  30,  1965)  —  56,  70,  769,  799,  801 

Bitner,  Kate  and  Rae,  Estate  of, 
1  IBIA  277  (July  12,  1972) 

79  I.D.  437    

Blackburn,  Basil,  Estate  of,  1  IBIA  261 

(June  26,  1972)  79  I.D.  422    

Black  Canyon  City  Community  Association, 

Inc.,  3  IBLA  414  (Aug.  31,  1971)    

Black  Moon,  Gilbert,  Estate  of,  IA-D-14 

(Oct.  5,  1967)    

445,  458 

445,  458 

892 

426 

Blair,  Harry  E.,  et  al..  Oregon  05961 

(Peb.  12,  19657"   •   
Blake,  Charles  H.  (Mrs.),  10  IBLA  175 

(Apr.  2,  1973)    

Blakemore,  Herbert  H.,  et  al.,  A-30253 
(June  22,  1965)  72  I.D.  248    112,  531 

Blaney,  Gene  R. ,  A-30894 
(June  11,  1968)    505,  623,  983 

Blankenship,  Jack  E.,  A-30875 

(Hov.  1,  1967)    

Blixt,  Margaret  Phillips,  Adminis- 
trative Appeal  of,  v.  Area 

Director,  Billings,  2  IBIA  295 

(May  16,  1974)  81  I.D.  281    
468,  473 

Block,  J.  L.,  United  States 
v.,  12  IBLA  393  (Aug.  28, 

1973)  80  I.D.  571    527,  545,  567,  601, 
612,  935,  942,  955 
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Psge(e) 

Block,  Willism  E.,  Jr..  Frederick  L. 

Smith,  A-30753  (Aug.  14,  1967)     507,  730,  909 

Blomquist,  Cecil  R. ,  Adminis- 
trator of  the  Estate  of 

Frank  Blomquist,  et  si.. 

United  Ststes  v.,  7  IBLA 

351  (Sept.  28,  1972)    541,  595,  872,  932 

Blondesu,  Robert  W. ,  1  IBLA  8 

(Sept.  22,  1970)    
—  394,  396,  401 

Blue.  Annie,  18  IBLA  60  (Nov.  19,  1974)  -       70 

Blue  Bell  Gold  Mining  Co., 

et  al.,  United  States  ▼. , 
17  IBLA  182  (Sept.  16. 

1974)    

Blue,  Jessie  D.  and  Phillip  D., 

A-30050  (Nov.  30,  1965)    

550.  571.  604,  944 

  —  654,  661,  821 

Blythe,  Catherine  R.,  United 
States  v. .  16  IBLA  94 

(June  28,  1974)    
549,  846, 

867,  943,  1045 

Blythe,  Dee  C,  United  States 

v.,  A-30670  (Feb.  21,  1967) 

Bobb,  Russell  Harold  (Deceased  Yakima 
Allottee  No.  4360),  Estate  of, 

2  IBIA  214  (Mar.  26,  1974)    

578 

457 

Bobidosh,  Alvis.  a/k/a  Alvis  L. 

Bobidosh,  Estste  of,  IA-D-26 

(Dec.  18,  1968)    

Bockius,  Cyril  Dewey,  Estate  of, 

3  IBIA  277  (July  19,  1973)  — 

422 

464,  488 

BoekeV,  R.  C,  A-31069 

(Jan.  27,  1970)    673,  690,  711,  752 

Boespf lug-Kiewit-Morrison, 

Appeal  of,  IBCA-320 
(Jan.  21.  1965)  72  I.D. 

26    

Boland,  Arden  R. ,  A-30773 

(Sept.  12,  1968)    

156,  158,  160.  189. 

192,  259,  286,  924 

Bolinder,  Vern  H..  et  al.,  17  IBLA  9 

(Aug.  26,  1974)    

751 

766,  779 

Bolton,  Rove  M.,  5  IBLA 

226  (Mar.  22,  1972)  - 

Bond,  Eugene  A.  and  Betty  Gene  Burgess 

13  IBLA  246  (Oct.  12,  1973)    

Booth,  Lloyd  W. ,  United 

Ststes  v.,  A-30994 

(May  27,  1969)  76  I.D.  73  — 

825,  830,  1033,  1039 

546,  942 

46,  305, 

402,  928.  949 

Borgan  Construction  Co.,  Appeal 

of,  IBCA-476-1-65  (Jan.  19, 
1966)   200,  237,  876,  901 

IBCA-54 1-1-66  (July  24,  1967)     162,  230 

Borsberry  Construction  Co.,  Appesl  of, 

IBCA-469-12-64  (May  26,  1965)     237,  875 
(Mar.  21,  1966)   248,  252 

Bossard,  Walter  L.  and  Thelma  M. , 

United  States  v.,  A-30784 

(July  16,  19681    

Boston,  Tom  B..  6  IBLA  269 

(June  29,  1972)    753,  843,  986 

Bosworth,  Esther,  W.  E.  James,  A-30703 

(May  31,  1967) 
(Supp.)  (Aug.  15,  1967) 

(Apr.  1,  1968)    

Psge(s) 

909 909 

711,  902 

Botner,  Carla  D. ,  7  IBLA  335 

(Sept.  26,  1972)    

Boudreau,  Virgil  C.  and  Lucy  M. 

A-30961  (Nov.  13,  1968)    

53,  307,  1034 

       977 

Bountiful  Livestock  Co.,  Arthur  J. 

Bsrker.  A-30878/  (Feb.  21,  1968) 

Boweu,  Arthur  C.  W. ,  Chemi- 
Cote  Perlite  Corp.  v., 

A-30404  (Sept.  30,  1965) 

826,  829 

72  I.D.  404 509,  635.  639.  669.  959 

Bowen,  Arthur  C.  W.  (Deceased)  and 
Superior  Perlite  Mines,  Inc., 
Estate  of,  14  IBLA  201  (Jan.  22, 

1974)  81  I.D.  30   

Bowers,  Charmaine,  16  IBLA  204 

(June  28,  1974)    

Bowlin,  Claude  W. ,  1  IBLA  32 

(Sept.  25,  1970)    

568,  639 

821,  980 

Bowman,  Dolph,  et  al.,  United 
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1234,  Probate  No.  F-12-71), 
Estate  of,  1  IBIA  241  (Mar.  17, 

1972)  79  I.D.  108   449,  454,  456 
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Delgadillo,  Dennis  (Delg)  (Unallotted 
Pueblo,  Deceased),  Estste  of,  2  IBIA 

170  (Jan.  30,  1974)  81  I.D.  57    

Delmarva  Power  &  Light  Co. ,  A-31007 

(July  19,  1968)    

Psge(«) 

451,  452 

DeMarsche,  Mabel  Grace,  Estate  of, 

1A-D-25  (Sept.  5,  1968)    428 

Denison,  Alvia  F. ,  Estate  of. 

United  States  v.,  A-30991 
(Sept.  8,  19697  76  I.D.  233 

Dennis,  S.  E.,  et  al . ,  A- 30574 

(Feb.  28,  1966)    

559,  587, 

617,  928,  950 

Denver,  W.  R.,  A-30813  (Nov.  20,  1967) 

Depaoli  Brothers,  North  American 

Rockwell  Corp.,  1  IBLA  1  (Sept.  22, 

1970)  77  I.D.  122    

Desert  Outdoor  Advertising,  Inc., 

2  IBLA  344  (June  14,  1971)  — 

913 

807 

814 

822.  841 

Desert  Sun  Engineering  Corp., 

Appeal  of,  IBCA-470-12-64 
(Oct.  25,  1966)  73  I.D.  316  -  138,  182,  217,  228 
IBCA-725-8-68  (Dec.  31,  1968) 

75  I.D.  424     183,  219,  265 

Dessieux,  Paul  B.,  et  al..  United 

States  v.,  A-31016  Tnov.  25, 
1969) 

(Supp.)  (May  20,  1970) 

536,  588,  617    537,  617 

Devenny,  J.  S.,  United  States 

v.,  3  IBLA  185  (Sept.  3, 

T971)    647,  845.  864,  1005 

Devilbiss,  Sam  A.  et  ux.  (Con- 

testants), Thomas,  Albert  e£ 
ux.  (Contestees)  v.,  10  IBLA 

56  (Feb.  28.  19737    
347,  544, 

599,  958,  998 

Devoto,  Richard  H.,  et  al.,  C-3160 
etc.  (Apr.  4,  19687    983 

DeZan,  Gene,  et  si. ,  United  States 

v.,  A-30515  (July  1,  1968)    518,  534,  556, 

583,  926,  948 

Diedrich  Bros.,  et  si.  v.  Bureau  of 

Reclamation,  OHA  72-BR-l  (July  12, 
1974)  81  I.D.  412    

1025 

Diggs.  M.  R.,  Jr.,  12  IBLA  187 

(July  16,  1973)    

Digrappa,  F.  S. ,  5  IBLA  417 

(Apr.  25,  1972)    

507,  685,  732 

       895 

Dirks ,    Larry  W. ,  Sr. ,  Nicholas  H. 

Dirks,  Daniel  N.  Prokopeuff, 

14  IBLA  401  (Feb.  22.  1974)  — 

68 

Discrimination  Against  Oglala 
Sioux  Tribal  Members  of 

Less  Than  One-Quarter 
Indian  Blood  and  Against 
Female  Members  Married  to 

Non-Members.  IA-1654  (On 
Reconsideration)  (Nov.  2, 

1967)    
286.  439.  466, 

472,  478,  962,  1051 

Diapatch  Contractors,  Appeal  of, 

IBCA-636-5-67  (Nov.  20,  1967) 

Page(s) 

205.  218.  271 

Dittman,  William,  A-30240 

(Jan.  26,  1965)    

Divide  Coal  Mining  Co. 

(Dec.  31,  1974)    

   386,  388,  395,  860 

18  IBLA  246 

Divine,  Nelaon  E.  and  Raymond  B. 

Bryant,  United  States  v., 

A-30435  (Apr.  28,  19657    

Divine,  Nelson  E.,  et  al.,  United  Statea 

v.,  2  IBLA  258  (May  10,  1971)    

Dixon,  Thomas  W. ,  et  si . ,  1  IBLA  199 

(Dec.  30,  1970)    

Dixon,  Thomas  W. ,  10  IBLA  19 

(Feb.  22,  1973)    

34,  101 

913 

538.  939 

351,  353 

351,  354,  866 

Doll.  Bernice  H. ,  A-31141  (Apr.  27. 

1970)    

Dollarhide,  Charles  M. ,  A-30904 

(Dec.  20,  1967)    
914 

Domino,  Antoine  "Fata,"  7  IBLA 

375  (Sept.  29,  1972)    

Donnelly  Construction  Co.,  Appeal  of, 

IBCA-566-5-66  (July  12,  1967)    

Donnelly,  Richard,  11  IBLA  170 

(June  20,  1973)    

254,  729,  797 

   122,  176 

Dooley,  Joseph  H.,  4  IBLA  421 

(Nov.  22,  1971)   — 

712.  727 

893 

Doris  Mining  and  Engineering 

Corp. ,  et  al. ,  United 
States  TTntervenor) .  State 

of  California  v.,  17  IBLA 

380  (Oct.  31,  1974)     34,  36,  39.  118,  490, 
528,  550,  572,  604, 
614.  849.  959.  986 

Dot  son,  Dewey  and  C.  L.  Wilkey, 
United  States  v.,  10  IBLA 
146  (Mar.  26.  1973) 

Douglass.  Robert  L.,  A-30582 

(Sept.  16,  1966)   

544.  565,  599,  942 

       403 

Dowan,  Charles,  or  Itoyewanjina,  Estate 

of,  IA-D-32  (Sept.  29,  1969)    

423 

Dowel 1,  Lawrence  R. ,  et  al.. 

United  States  v..  A-30614 

( Nov .  21,  1 9667    
533,  553,  578, 

615,  645.  1000 

Doyle  Milling  Co.,  Inc.,  6  IBLA  190 
(June  19,  1972) 

17  IBLA  270  (Sept.  27,  1974) 

81  I.D.  605    

Draga  Wolf,  Nelson,  Estate  of,  IA-D-12 

(Sept.  19,  1967)    

1015 

1017,  1049 

>  420,  427 

Dreblow,  M.  B.,  A-30723  (Apr.  18,  1967)  -  770,  784 

845,  864 

Dredge  Corp.,  The,  3  IBLA  98  (Aug  13, 

1971)    

Dredge  Corp.,  The,  United  States  v., 

A-30846  (Feb.  12,  1969)  76  I.dT  23     911,  938 

7  IBLA  136  (Aug.  25,  1972)     524,  610,  628 



LIII 

6  IBLA Dresser  Industries,  Inc., 

195  (June  19,  1972)    
9  IBLA  58  (Jan.  12,  1973)    

Drew,  R.  Harmon,  A-31112  (Apr.  21, 

l969)    

Duckvater  Stockmen's  Association, 
A-30939  (Hov.  27,  1968)    

Paga(a) 

1,  497 497,  500 

357,  369 

Dumrnar,  Richard  W.,  et  al . ,  United 

Statea  v.,  9  IBLA"708  (Feb.  13, 1973)    

Duncan,  Alver  C,  5  IBLA  418  (May  2, 

1972)    

30,  35 
544,  565,  599 

Duncan,  Cora  Wood,  Heir a  of,  A- 30893 
(Mar.  27,  1968)    

858 

298 

Dunder,  Frederick  P.,  17  IBLA  101 

(Sept.  10,  1974)    
—  33,  39,  79 

Dunham,  Edgar,  State  Director 
for  Utah  v.,  3  IBLA  155 

(Aug.  31,~1971)  78  I.D.  272 

in,  Louisa  Keepaeagle  Treetop,  Eatate 

of,  IA-1151  (Mar.  26,  1965)    

Duval  Corp.,  4  IBLA  175  (Dec.  23, 

1971)    

-  34,  383, 

931,  1019 

424,  899 

893 

Duval,  Maurice,  e  t  a  I . ,  Onited 
Statea  v.,  1  IBLA  103 

(Hov.  23",  1970) 

Dykatra,  Jacob,  2  IBLA  177  (Apr.  22, 

1971)    

Dynamic  Induatriea  Co.,  A-30676 
(Aug.  16,  1966)    

521,  560, 

589,  618,  951 

—  106,  111 

Eagle,  Joaeph  (Flying  Eagle,  or 

Two  Owla),  Eatate  of,  IA-1271 

(Apr.  18,  1966)    429,  484,  911 

Eaaley,  Maldrua  and  Geraldine,  Uniform 
Relocation  Aaaiatance,  Appeal  of, 

1  OHA  18  (Aug.  3,  1973)  80  I.D.  554  — 

Oil  Co.,  John  W.  Nichols, 
16  IBLA  109  (June  28,  1974) 

Eastern  Associated  Coal  Corp., 
1  IBMA  233  (Dec.  27,  1972) 

79  I.D.  723    

2  IBMA  71  (Mar.  27,  1973) 
80  I.D.  243 

3  IBMA  60  (Mar.  29,  1974) 

81  I.D.  153    
3  IBMA  208  (June  19,  1974) 

81  I.D.  333    
3  IBMA  223  (June  24, 

81  I.D.  348   — 

1974) 

3  IBMA  303  (Sept.  4,  1974) 

81  I.D.  497    
3  IBMA  319  (Sept.  12,  1974) 

81  I.D.  528    
3  IBMA  331  (Sept.  20,  1974) 

81  I.D.  567    

766, 

778 

315, 326, 
317, 

,  329 333 

315 

315 

316 

316 

316 313, 
334, 

319, 

,  335 

Eaatern  Aaaociated  Coal  Corp.  (Joanne 
Mine),  2  IBMA  128  (June  13,  1973) 

80  I.D.  400   — 

Eastern  Aaaociated  Coal  Corp.  (Keystone 

#1  Mine),  In  the  Matter  of,  3  IBMA 

383  (Oct.  30,  1974)  81  I.D.  627    

Eaatern  Coal  Corp.,  3  IBMA  132 

(Apr.  22,  1974)  81  I.D.  224    

Ebbert,  August  and  Verdabelle,  United 

Statea  v.,  A-30984  (June  3,  1968)  - 

Page(a) 

315,  323 

334 

331 

922 

Bchola,  Arnold  H. ,  A-30831 

(Hov.  16,  1967)    

Eck,  James  R.,  6  IBLA  263  (June  29, 

l972)    

337,  387,  396,  400,  401 

116,  517 

Eckert,  John  E.,  Elmer  S.  Rarrop, 

A-30983  (May  21,  1969)    

Bder,  George,  Eatate  of,  IA-1279 

(July  13,  1966)    

53,  59,  87, 

116,  957,  959 

425 

Edward  R.  Bacon  Co.,  Appeal  of, 

IBCA-646-5-67  (Feb.  20,  1968)  — 

Edwards.  Adrian,  Onited  Statea  v., 

9  IBLA  197  (Jan.  29,  1973)  -- — 

Edwards,  Carolyn  S.,  14  IBLA 

141  (Jan.  7,  1974)    

144,  163,  177 

514,  564,  611 

32,  503,  504, 

699,  733,  737 

Edwards.  King  F. ,  A-30425  (Mar.  26, 

1965)    
363,  874 

Edwarda,  Lawrence,  A-30696,  A-30705 

(Apr.  21,  1967)  74  I.D.  120    

Edwarda,  Wesley  Laverne,  Unruh,  Paul 

v.,  A-30584  (Sept.  21,  1966)    

356,  377,  381 

1-31083  (Apr.  9,  1970) 

-  115,  392 
-  116,  911 

E.  F.  Blankenahip  Co.,  Appeal  of, 

IBCA-516-9-65  (May  27,  1966)  - 

Electrical  Constructors,  Appeal 

of,  IBCA-479-1-65  (July  9, 

1965)  72  I.D.  269    

Electric  Enterprises,  Inc., 

IBCA-972-9-72  (Dec.  28,  1973)  — 

IBCA-971-8-72  (Mar.  19, 

1974)  81  I.D.  114    

192,  217,  270 

184,  237,  875 

213,  222, 

275,  280 

   153,  170,  189,  213, 

236,  262,  275,  282 

Electro,  Inc.,  Appeal  of, 

IBCA-473-1-65  (May  6,  1966)  —    138,  161,  227, 

238,  264,  266,  877 

Elkhorn  Mining  Co.,  Onited  Statea  of 
America  v.,  2  IBLA  383  (June  28, 

1971)    

Eli,  Roae  Joaephine  LaRoae  Wilaon 
(Deceaaed),  Eatate  of,  2  IBIA  60 

(Sept.  14,  1973)  80  I.D.  620    

Elliott,  Charles  R. ,  Sr.,  12  IBLA 

241  (July  19,  1973)    

538,  561 

447,  449, 

457,  462 

352 
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Elliott,  John  P.,  Jr. 

(Dec.  8,  1969)    

A-31003 

Ellis,  Charles,  Estate  of,  IA-1242 
(Apr.  15,  1966)    

El  Paso  Natural  Gas  Co.  ,  A-30528 
(Aug.  25,  1965  )    
1  IBLA  457  (Nov.  30,  1970)  - 
1  IBLA  485  (Feb.  2,  1971)  — 
2  IBLA  29  (Mar.  1,  1971)    

Page(s) 

851,  852 

417,  920 

852 
887 
888 889 

El  Paso  Products  Co.,  10  IBLA 

116  (Mar.  9,  1973)    38,  80,  696,  755, 
758,  760,  974 

Emerald  Empire  Mining  Co. ,  United  States 

v.,  A-30445  (Dec.  3,  1965)    

Energy  Resources  Technology  Land, 

Inc.,  A-30311-C  (July  25,  1969)  -  536,  559,  665 

Enfield,  Robert  N.  and  Mona, 
Robert  G.  Hanagan,  4  IBLA 

317  (Feb.  10,  1972)    

Engel,  Paul  L.,  and  Gottfriede  Engel, 
6  IBLA  512  (June  5,  1972)    

722,  724,  740 

   895,  918 

426,  436,  487,  857 
English,  Reuben,  Estate  of, 

IA-T-18  (May  13,  1969) 

Epperson,  Cordon  R. , 

e£  al . ,  d/b/a  Target  Oil 
Co.,  16  IBLA  60  (June  25, 

1974)   93,  336,  765,  778 

Epstein,  Mike,  A-30277  (Feb.  3,  1965)     715,  749 

Ereaux,  Frank,  Estate  of,  IA-1443 
(June  6,  1966)    

Erickson,  Arne  Simon,  United  States 

v.,  A-30942  (Jan.  17,  1969)    

Erickson,  Lynn  E. ,  10  IBLA  11 
(Feb.  22,  1973)  80  I.D.  215 

Erling,  Margaret  B.,  A-30437 
(Dec.  16,  1965)  - 
A-30437  (Supp.)  (Feb.  25,  1966) 

E.  R.  McRee  Construction  Co.,  Appeal  of, 
IBCA-502-6-65  (Dec.  28,  1965)    
IBCA-561-5-66  (Mar.  4,  1969)    

Ernsbarger,  George,  United  States 
v.,  1  IBLA  83  (Oct.  29,  1970)  - 

430 

511,  585 

54 

237,  876 
133,  146, 

207,  233 

537,  938 

Ertl,  Tell,  et  al..  United  States 
Smelting  Refining  and  Mining  Co. 
v.,  6  IBLA  253  (June  28,  1972)  - 

Erwin,  R.  A.  (Contractor),  Appeal 
of,  IBCA-863-8-70  (July  14, 
1972)  79  I.D.  539    

541,  562, 

664,  665,  666 

125.  151,  169 

Essex  International,  Inc., 
15  IBLA  232  (Apr.  16, 

1974)  81  I.D.  187  —  40,  83,  114,  309,  386,  494, 
498,  515,  570  621,  626,  627, 

637,  813,  814,  960,  1013,  1023 

Es  Sun  ECly  (Old  Lady  Sam),  Estate  of, 
IA-1278  (June  29,  1966)    

Es  Sun  Sey,  Estate  of,  IA-D-16 
(Dec.  21,  1967)    

>■!«<«> 
420 

ESTATE  OF: 

Abdalla,  Isaac  William  (Deceased 
Unallotted  Yankton  Sioux,  U-1505), 
3  IBIA  21  (July  16,  1974) 

81  I.D.  420    

Agapith,  Oscar,  IA-P-5  (Dec.  14, 

1967)    

Agapith,  Sarah  Jack,  IA-1296 

(May  13,  1966)    

Ah-Che-Tha-To-Quah ,  IA-975 

(Sept.  16,  1965)    

Ahdosy,  Marion,  1A-T-17  (Aug.  22, 

1968)    

Abo  (Florence  Mammedaty),  IA-T-8 

(Nov.  30,  1967)    

Akers,  John  J.,  IA-D-18  (Feb.  26, 

1968)    IA-D-18  (Supp.)  (Sept.  23, 

1968)    1  IBIA  8  (Sept.  9,  1970)  77  I.D. 

268   
Akers,  John  J.  (Deceased  Fort  Peck 

Indian  Allottee  No.  1921), 
1  IBIA  246  (May  24,  1972) 

79  I.D.  404    

Andrews,  Isaac  (Ike),  IA-P-14 
(Jan.  31,  1969) 

Arcasa,  Marcel  (Deceased  Colville, 
Allottee  No.  H-120),  2  IBIA  309 

(May  30,  1974)  81  I.D.  306    

Arnett,  Dorothy,  IA-S-5  (May  28, 

1970)    

Attocknie,  Albert,  IA-1442  (Feb.  7, 

1966)    IA-T-9  (Mar.  27,  1969) 

Bangs,  Myron,  Jr.,  IA-1327  (Feb.  7, 

1966)    
Bascus  or  Bascas,  Rose  (Rosette) 

S.  Ricks  (Unallotted  Comanche 

Indian),  IA-1411  (May  26,  1966) 

Bear,  Stephen,  a/k/a  Steven  Bear, 
ValJean  Bear,  Steven  P.  Pete 
(Deceased  Sac  and  Fox),  1  IBIA 
356  (Dec.  29,  1972)  79  I.D.  729 

Bearshead,  William,  IA-T-6 

(Sept.  30,  1968)    

Beavert,  Jennie  Elsie  Eli  Johnson 
Wilson  (Unallotted  Yakima  No. 
124-U3431),  2  IBIA  74  (Oct.  9, 

1973)  80  I.D.  659    

Benter,  Julius,  1  IBIA  24  (Nov.  17, 

1970)    

459 
426, 

925 

425 
414, 

489 

426, 

856 

433, 

486 

426, 

433 

421, 

426 

424 

447,  453, 

457,  459 

424,  962 

428,  483 
436,  487 

418 
1  IBIA  59  (Jan.  12,  1971) 

428 

417,  485 

449 

884,  948 

455.  460 

424,  438 
448,  449 
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ESTATE     0  P— Continued 

Bigheart,  William,  Jr. 

(Aug.  8,  1969)    
3  IBIA  293  (Supp.)  (Sept.  4, 

1969)  — 

436,  487, 
   436, 

3  IBIA  274  (Nov.  17,  1969) 

Bitner,  Kate  and  Rae,  1  IBIA  277 

(July  12,  1972)  79  I.D.  437  - 

Black  Moon,  Gilbert,  IA-D-14 

(Oct.  5*  1967)    

Page(a) 

459,  461 460 

445,  458 

Blackburn,  Basil,  1  IBIA  261 

(June  26,  1972)  79  I.D.  422  - 

Bobb,  Russell  Harold  (Deceased 
Yakima  Allottee  No.  4360), 

2  IBIA  214  (Mar.  26.  1974)  — 457 

Bobidosh,  Alvia,  a/k/a  Alvis  L. 

Bobidosh,  IA-D-26  (Dec.  18,  1968) 

Bockius,  Cyril  Devey,  3  IBIA  277 

(July  19,  1973)    

Bowen,  Arthur  C.  W.  (Deceased)  and 
Superior  Per lite  Mines,  Inc., 
14  IBLA  201  (Jan.  22,  1974) 

81  I.D.  30    

Brovn,  Rosalind  No  Ear  (L.S. 
Buffalo  or  Brooks), 

IA-T-2  (Mar.  31,  1967)  -  419,  485,  856, 

Brown  Bearing,  Jennie  L.  (Deceaaed 
Wind  River  Allottee  No.  C323), 

1  IBIA  320  (Sept.  28,  1972) 

79  I.D.  619   

Bull  Bear,  Henry,  IA-D-17  (Dec.  28, 

1967)    

Burkhart,  Lillie  Morrell,  3  IBIA 

284  (Jan.  2,  1974)    

Cannon,  Joseph,  IA-T-19  (Feb.  7, 

1969)   

IA-T-19  (Supp.)  (Mar.  7,  1969)  - 

Chahsenah,  George,  IA-T-4  (June  20, 

1967)    

IA-T-4  (Supp.)  (June  30,  1970)  - 

Charles,  Caroline  J.  (Brendale) 

(Yakima  Allottee  No.  4240, 

Deceased),  3  IBIA  91  (Sept.  12, 

1974)  81  I.D.  505    

Charles,  Morris  A.  (K)  (Yakima 

Allottee  No.  4247,  Deceased), 

3  IBIA  68  (Sept.  12,  1974) 

81  I.D.  517    

459, 

Cojo,  Nanapah  (Coho),  IA-1219 

(May  14.  1966)    

Coaoshos,  Eneas  (Ignace  Charley), 

IA-1406  (Apr.  19,  1966)    

568,  639 

447,  458 

420,  426 

454,  460 

927,  963 
436,  962 

432,  485 

438,  488 

460 

460,  464 

417 

425 

Craven,  Jessie  McCaa,  1  IBIA 

157  (Oct.  8,  1971)    447,  449,  452,  462 

ESTATE     0  F— Continued 

Crazy  Thunder,  Robert,  IA-D-8 

(June  30,  1967)    

Croff,  Louise  Sanderville  Berrychild, 

IA-1288  (May  16,  1966)    

Page(s) 

425 

Crosby,  Jonah  (Deceased  Wisconsin 
Winnebago  Unallotted),  2  IBIA  289 

(May  15,  1974)  81  I.D.  279    

Crowneck  Havk,  Irena  (Irene) 

(Deceased  Cheyenne  Unallotted), 

3  IBIA  1  (July  10.  1974)  81  I.D. 

407   

Cunnings,  George  Mortimer  (Deceased 
Cheyenne  River  Allottee  3484), 
2  IBIA  112  (Dec.  11,  1973)  80  I.D. 

789   

Daniels,  Charles,  1  IBIA  177  (Nov.  19, 

1971)  78  I.D.  329    

Daniels.  George,  IA-1295  (Nov.  2, 

1965)    

Davie,  Elgear  George,  IA-D-20 

(Mar.  5,  1968)    

Davis,  Malvin  J.,  IA-D-4  (Feb.  21, 

l967)    

Deepvater,  Lucy  Hope,  1  IBIA  201 

(Dec.  16,  1971)    
(Deceased  Shoshone  Flathead 

Allottee  1234,  Probate  No. 

F-12-71),  1  IBIA  241 

(Mar.  17,  1972)  79  I.D.  108  — 

448,  456 

458 

452 

428 

434 

419 

456 

449,  454,  456 

Delgadillo,  Dennis  (Delg)  (Unallotted 
Pueblo,  Deceased),  2  IBIA  170 

(Jan.  30,  1974)  81  I.D.  57 

DeMarsche,  Mabel  Grace,  IA-D-25 

(Sept.  5,  1968)    

451,  452 

428 

Denison,  Alvis  F.,  United 

States  v. ,  A-30991 

(Sept.  8.  1969)  79  I.D.  233 

Dovan,  Charles  or  Itoyewanjina, 

IA-D-32  (Sept.  29,  1969)    

559,  587, 

617,  928,  950 

Drags  Wolf,  Nelson,  IA-D-12 

(Sept.  19,  1967)    

in,  Louisa  Keepseagle  Treetop, 

IA-1151  (Mar.  26,  1965)    
424,  899 

Eagle,  Joseph  (Flying  Eagle)  or 
Two  Ovla,  IA-1271  (Apr.  18, 

1966)    

Eder,  George,  IA-1279  (July  13, 

Eli,  Rose  Josephine  LaRose 
Wilson  (Deceased),  2  IBIA 

60  (Sept.  14,  1973)  80  I.D. 

620   

Ellis,  Charles,  I A- 1242  (Apr.  15, 

1966)    

   429,  484.  911 

1966)         A25 

447.  449,  457.  462 

—  417,  920 

English,  Reuben,  IA-T-18 

(May  13,  1969)    
426,  436,  487,  837 
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Ereaux,  Frank,  I A- 1443  (June  6, 

1966)    

Ea  Sun,  ECly  (Old  Lady  Saa), 
IA-1278  (June  29,  1966)  - 

Ea  Sun,  Sey.  IA-D-16  (Dec.  21,  1967) 

Euaebio,  Mariano,  2  IBIA  24  (May  16, 
1973)  80  l.D.  309    

Usaiil 
430 

418 
420 

454 

Falcon,  John  Baptiate,  Jr.,  IA-P-11 
(July  26,  1968)    

Feathera,  Lucy  (Grace  Medicinebird 
Lefthand,  Bitner,  Bidgby,  White 
Plume,  or  Geary)  (Deceased  Arapaho 
of  Oklahoma),  1  IBIA  336  (Dec.  11, 

1972)  79  l.D.  693    

Felicite,  Matches  (Mrs.),  LA- 1441 
(July  12,  1966)    

Fills  the  Pipe,  William,  IA-1436 
(June  28,  1966)    

Firat  Sound,  Char lea,  a/k/a  Char lee 
Track  No.  2  (Deceased  Fort  Peck 
Allottee  No.  3550)  2  IBIA  159 

(Jan.  29,  1974)  81  l.D.  51    

Fisher,  Scott,  IA-1029  (June  20,  1966)  - 

Fisherman,  Sophie  Iron  Beaver  (Cheyenne 
River  No.  2335,  Deceased),  2  IBIA 

83  (Oct.  16,  1973),  80  l.D.  665    

Fitzpatrick,  Ellen,  1A-T-5  (July  28, 
1967)    

448,  450, 

455,  461 

431,  920 

447,  461 

418,  476 

433,  909 

IA-T-5  (Supp.)  (Nov.  5,  1968)     435,  863,  962 

IA-T-24  (Feb.  24, Fronkier,  Louis  B 

1970)    

Garcia,  Betty  May  Black,  IA-P-3 
(July  21,  1967)    

Gardner,  Philomene  (Jesaie  P.) 
Carpenter,  LaForge,  Jefferson, 
IA-1444  (Apr.  21,  1966)    

George,  Lyman  (Soma),  2  IBIA  209 
(Mar.  18.  1974)    

437,  487 

420,  961 

417 

Gi  We  Bi  Nea  I  Rwe,  IA-D-19  (Mar.  1, 
1968)    

Goode,  Maggie  Bates,  IA-T-7  (Oct.  19, 
1967)    

486 

Gray,  Sam  (Mrs.)  or  Habah,  2  IBIA 

88  (Oct.  31,  1973)    

Green,  George,  1A-T-11  (June  7,  1968) 
1  IBIA  147  (Sept.  2,  1971), 

78  l.D.  281  —   

Greene,  Elizabeth  Frank  (Green) 
(Deceased  Nez  Perce  Allottee 
No.  1517),  3  IBIA  110 

(Sept.  19,  1974)  81  l.D.  556    

Greybull,  Auguatine  (Cuts),  1A-D-2 
(Sept.  7,  1966)    

462,  463,  464 

   434,  486 

450,  454 

448,  450,  462 

   419 
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Gross,  Lyle  R. ,  1  IBLA  79  (Oct.  23, 

1970)  77  l.D.  174    

Growing  Thunder,  James  (Fort  Peck 
Allottee  No.  2210,  Deceaaed), 

3  IBIA  18  (July  15,  1974)    

Guie,  Alphonse  (Flathead  Allottee 
No.  2326),  IA-1030  (Apr.  18,  1966)  — 

Rah-Tah-E-Yazza  (Navajo  Allottee 
No.  011358,  Deceased)  2  IBIA  93 

(Nov.  2,  1973)  80  l.D.  709    

Page(a) 

977,  980 

429,  484 

458 

Harlow,  John  Newton,  Sr., 

(Dec.  16,  1969)    

IA-T-22 
437,  487.  928 

Harragarra,  Mary  McGlaalin  Grant, 
IA-1150  (May  11,  1966)    

Rasketqaillaghul,  IA-D-29  (July  17, 

1969)    
Hedrick,  Mariah,  IA-877  (Apr.  13, 

1966)    

429, 

Boptowit,  Emily,  LA- 1344  (May  31, 

1966)    

Horsehead,  Ida  (Idaho),  IA-P-6 

(Jan.  12,  1968)    

Hudson,  Alvin,  IA-P-17  (May  29,  1969)    

415 

423 

484,  669 

417,  430 

433 

422.  962 

Ireland,  Lucille  Mathilda 
Callous  Leg,  1  IBIA  67 
(Mar.  19,  1971)  78  l.D.  66 446,  452,  453,  455 

Iron  Bear,  Angeline  Takes  The  Shield 
Lambert.  2  IBIA  1  (Apr.  17,  1973) 

80  l.D.  274    
451 

Isadore,  Louis  Leo,  IA-P-21  (Feb.  12, 

1970)    

Jacco,  Sophia  Thomas  Martin,  IA-D-33 

(Nov.  5,  1969)    

Joe,  Tazlina  (Tazline),  IA-1264 

(July  7,  1966)    
431 

Jones,  Frank  (Deceased  Fort  Peck 
Allottee),  1  IBIA  345  (Dec.  19. 

1972)  79  l.D.  697    

Kahrahrah,  Roe  (Deceased  Comanche 
Unallotted),  3  IBIA  125  (Oct.  18, 

1974)  81  l.D.  613    

448,  454,  455 

Ranine,  Charlotte  Davis,  IA-828 
(Supp.)  (Feb.  15,  1965)  72  l.D.  58    

Rearney,  Fred,  IA-S-4  (Jan.  26,  1970)    

Ree-Ah-Tha-Com-Oke-Quah,  IA-974 

(Sept.  16,  1965)    

Rilkakhan,  San  Pierre  (Saa  E. 
Hill),  1  IBIA  299  (Sept.  15, 

1972)  79  l.D.  583   446,  447, 

Ring,  Inez  (Agnes)  Gayton,  IA-D-1 
(July  11,  1966)    
IA-D-1  (Supp.)  (Feb.  3,  1967)    

Rnudsen,  Louis  W. ,  10  IBLA  329  (May  1, 

1973)    

428,  483 

424,  962 

414,  489 

453,  460 

418,  920 

419.  921 
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Eushiney,  Effie  (Cuahingway) ,  IA-1374 
(June  21,  1966)    

Largo,  Jose  or  Ea-Ska-E-Dale,  IA-D-34 
(Nov.  13,  1969)    

Lewis,  Jacob  (Blackfeather) ,  IA-L-l 
(July  19,  1966)    

Lindaey,  Hattie,  IA-1158  (May  2,  1966) 

Lion  Shows,  Neola  Agnes  Gardner, 
2   IBIA  16  (Apr.  26,  1973) 
80  I.D.  294   i 

Littleman,  Otto  (Lane  Woman), 
IA-T-25  (June  5,  1970) 

Loughrey,  LeRoy  (Roy  or  James), 
LA-P-16  (May  6.  1969)    

Lueero,  Richard,  IA-1435  (June  13, 
1966)    
IA-D-28  (June  30,  1969)    
1  IBIA  46  (Dec.  28,  1970)  — 

McBride,  Amy  Strieker,  IA-1396 
(May  12,  1966)    

P-R 

e(s) 

418 

423 

432 

417 

451, 
455 

438, 

488 

436 

424, 
430 
422 
438 

430, 
485 

Paga(a) 

HcCorkle,  Jessie,  and  Estate  of  Lenora 
Polk  Tufti  Thornburgh,  IA-1220 
(June  10,  1966)    

McLean,  Alvina  Beauvoia,  IA-D-27 
(Feb.  14,  1969)    
IA-D-30  (July  24,  1969)    

422,  435 
423,  436 

Masquat ,  Joseph  Mjoetah, 
IA-T-16  (Nov.  15,  1968)  — 

Mausape,  Conrad,  IA-T-14  (Dec.  13 
1968)    

Maynahonah,  Oliver,  IA-T-1  (June  30 
1966)    

Merfield,  Charles  Ike  (Charley  Iaaaca) 
IA-1437  (June  27,  1966)    

427,  487,  926,  949 

435 

431,  485 

418 

Miller,  Forrester,  IA-P-7  (Feb.  27, 
1968)    

Minkey,  George,  1  IBIA  1 
(Aug.  13,  1970)   449, 
1  IBIA  56  (Supp.)  (Dec.  29.  1970)    

Mjiasepe,  Charles,  IA-1284  (May  2, 

Mjissepe,  Charles  (Pack  Choa  Be), 
IA-T-3  (May  12,  1967)    

421 

456,  457 424 

430 

Moccasin,  John,  IA-1395  (June  30,  1966)  - 

Moon,  Gilbert  Black,  IA-D-14  (Oct.  5, 
1967)    

Moore,  Albert  Thomas,  IA-P-13 
(Jan.  17,  1969)    

432, 485 

431, 

464 

426 

422, 

911 

Mustache,  Josie  Carroll,  and  John 
Mustache,  Sr.,  IA-1262  (Apr.  4, 

Nahconbe,  Lisa  (Eliza,  Liza)  (Bear, 
Claybear,  Ogee)  (Deceased  Citizen 
Potawatomi  Allottee  No.  830), 

2  IBIA  109  (Dec.  3,  1973)    

Nahcotaty,  Ruth  (Villiama  or  Daukei) 
(Deceased  Caddo  Allottee  No.  19), 
3  IBIA  105  (Sept.  12,  1974)  81  I.D. 

527   

Ricodemus,  James,  I A- 1356  (June  20, 

1966)    

Obi,  Yashake  (Quinaielt  Allottee 
No.  1279,  Deceased)  2  IBIA  135 

(Dec.  27,  1973)  80  I.D.  809    

Ough,  Oscar,  Sr.,  1  IBIA  76  (Mar.  25, 

1971)  78  I.D.  105    

Paint,  Pretty,  IA-D-23  (Aug.  2,  1968) 

Patawa,  Elizabeth,  IA-1329  (June  1, 

1966)    
Pederson,  Loretta,  1  IBIA  14  (Oct.  6, 

1970)  77  I.D.  270    

Pekah,  IA-1408  (July  15,  1966) 

Penn,  Linda  M.  Whitetail  (Drunkard) 
(Deceased  Cheyenne  Unallotted), 
2  IBIA  285  (May  9,  1974)  81  I.D. 

256   
Pete-Coh-Deh-Dil  (Joe  Pete), 

IA-1322  (June  7,  1966)  - 

Peters,  Billie  (Haup),  IA-P-19 

(July  14,  1969)    

Petsemoie,  Edward  Leon,  IA-1266 
(Oct.  10,  1966) 
IA-T-10  (Apr.  29,  1968)    
IA-T-1 0  (Supp.)  (May  29,  1968)    

Petaemoie,  Joseph,  I A- 1491  (Sept.  30, 

1966)    IA-T-12  (May  20,  1968)    

Pickernoll,  Samuel  (Pickernell) , 
1  IBIA  168  (Nov.  1,  1971)  78  I.D. 

325   

Plume,  Maude  W.  (Deceased  Wind  River 
Arapaho  Allottee  No.  1434),  3  IBIA 

192  (Dec.  9,  1974)    

456 

431,  920 

458 

446.  464 

421,  435 

481 

438 

431 

453,  459 

418,  920 

422 

432 
434,  926 
434,  962 

432 

856,  900 

Pubigee, 
,  IA-859  (Apr.  7,  1966) 

457 

459 

429,  484 

Puck-Re-Shin-No,  Frank,  IA-1373 

(Mar.  15,  1966)    

Quapaw,  Melvin  (Charles),  IA-1336 

(May  17,  1966)    

430 

Koran,  Leona  May  Bubray/Fal lis/Andrews 
(Deceased  Rosebud  Sioux  Unallotted 

No.  U-10268),  2  IBIA  326  (June  27, 
1974)    

Mullings,  Dan  P.,  a/k/a  Dan  Mull  ins, 
IA-S-1  (Apr.  12,  1968)    421 

Ramsey,  John  S.  (Wap  Tose  Note)  (Nez 
Perce  Allottee  No.  853,  Deceased), 
2  IBIA  237  (Apr.  17,  1974)  81  I.D. 

2  IBIA  305  (May  22,  1974)  81  I.D. 

298   

463 

455 



LVIII 

ESTATE     0   F— Continued 

Red  Eagle,  Joseph,  2  IBIA  43 

(July  30,  1973)  80  X.D.  534     446, 

Red  Feather,  Alice  Cornelia  White  Hat/ 
(Rosebud  Sioux  Allottee  No.  4895, 
Deceased),  2  IBIA  217  (Mar.  26, 

1974)  81  I.D.  143    

Red  Thunder,  Celeste  (a/k/a  Celesta 

Cooper  and  Mrs.  William  Pease), 
IA-D-15  (Dec.  11,  1967) 

Page(a) 

447,  455 

448,  453 

426 

Reed,  Crawford  J.  (Unallotted  Crow 
No.  6412),  1  IBIA  326  (Sept.  28, 

1972)  79  I.D.  621    

Reed,  Katie,  IA-D-3  (Feb.  3, 

1967)    

i,   450,  451 

419,  862,  915,  920 

Reid,  Florence  Lear,  IA-1245  (Feb.  10, 
1966) 

IA-P-2  (Dec.  27,  1966) 

Rentschler,  Esther  Guyette,  IA-1156 

(Apr.  7,  1966)    

424 
419 

416 

Richard,  Charles  Clement,  IA-I/-J 

(Mar.  16,  1967)    
IA-D-3 1  (Sept.  9,  1969)  — 

419,  432 423 

Riordan,  Minnie  May  (Citizen 
Potowatomi,  Unallotted),  2  IBIA 

98  (Nov.  16,  1973)  80  I.D.  728  - 

Robedeaux,  William  Cecil,  1  IBIA  106 

(July  20,  1971),  78  I.D.  234    

2  IBIA  33  (June  5,  1973), 

80  I.D.  390    

Rousseau,  Louis  Arthur,  IA-D-13 

(Oct.  5,  1967)    

Roxie,  Mateo  (Roxey),  IA-1256 

(May  4,  1966)    

Rusk,  Richard,  IA-T-15  (May  14,  1968)    

Salo,  Mamie  Sarah  De  Marrias  Lee 

(Unallotted  Sisseton-Wahpeton 
Probate  No.  2A-157-58).  2  IBIA 

283  (May  6,  1974)    

449, 

,  462, 

450, 

463 

450 
420, 

426 
430, 

484 434, 

,  486 

Sandoval,  Jose  or  She-Ki,  and  Estate 
of  Ke-Nez-Pah,  IA-1337  (May  17, 

1966)    
417,  855 

Searle,  Jackson,  IA-S-2  (Dec.  9,  1968)  — 
IA-S-2(B)  (Sept.  11,  1969)    
IA-S-2(C)  (Supp.)  (Dec.  12,  1969)    

Sears,  Francis,  1A-1397  (May  27, 
1965)   427, 

Senator,  Lloyd  Andrew  (Yakima 

Unallotted  No.  124-U2323),  2  IBIA 

102  (Nov.  16,  1973)  80  I.D.  731    

Shawagon,  Sam,  IA-D-10  (Aug.  4,  1967)    

Sherwood,  Joe  (Joseph),  IA-P-10 

(May  9,  1968)  — 
IA-P-20  (Nov.  19,  1969) 

422 
423 

423 
481, 

483 

454, 

455 

420 
434, 

670 
437 

Sheymayme,  Matilda  Vetter  Robedeaux 
(Deceased  Otoe  Unallottee),  3  IBIA 

31  (Aug.  21,  1974)    
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Shield  Rim,  Eliza,  1  IBIA 

1971)    

(Mar.  24, 

Page(s) 

448,  457 

Shockto,  Theodore  (Deceased 
Unallotted  Prairie  Band 
Potowatomi  Indian),  2  IBIA 

224  (Apr.  12,  1974)  81  I.D. 

Six  Feathers,  Josephine,  IA-D-21 

(Apr.  11,  1968)    

452,  454,  460,  461 

Smith,  Billy,  a/k/a  Billy  Pecwan, 
IA-S-3  (Dec.  31,  1969)    

Smith,  Cecelia  (Borger)  (Yakima 
Allottee  No.  4161,  Deceased), 

3  IBIA  56  (Sept.  12,  1974) 

81  I.D.  511   

421,  434 

423,  962 

459 

Soulier,  Mary  (Red  Cliff  Chippewa 
Allottee  No.  80  (180), 

Deceased),  2  IBIA  188  (Mar.  5, 

1974)  81  I.D.  95   450,  457,  460,  461 

Spear,  1  IBIA  284  (July  18, 

1972)  79  I.D.  450     445,  450,  453,  458,  462 

Spotted  Horse,  Martin,  Sr.  (Crow 
Allottee  No.  3536,  Deceased), 

2  IBIA  265  (Apr.  25,  1974) 

81  I.D.  227   451 

Spottedwolf,  Maggie,  IA-D-35 

(Apr.  16,  1970)    
427,  428.  437.  488 

Squawlie  (Squally),  George,  IA-1231 

(Apr.  5,  1966)    IA-P-12  (Dec.  27,  1968)    

Stowhy,  Benjamin  Harrison  (Deceased 
Yakima  Allottee  No.  2455),  and 

Estate  of  Mary  G.  Guiney  Harrison 
(Deceased  Colville  Allottee  No. 

S-925),  1  IBIA  269  (June  30,  1972) 

79  I.D.  428    

Swan,  Jesse,  IA-1268  (Apr.  28,  1966) 

Taf-Poie  (Tof-Poie),  IA-1413  (May  9, 

1966)    

Thomas,  Annie  Earth,  IA-D-7  (Mar.  30, 

1967)    

416 
428 

445 

417,  855 

430,  484 425 

Thomas,  Edward  (Edwin),  IA-836 

(May  2,  1966)    (Nov.  21.  1966) 

Thomas,  Flora  (On  So  Quah),  Estate  of 

Wah  Pe  Co  Niah,  Nettie  Ritchkumme 
(Ke  Wan  Ke  Mo  Quah),  Estate  of  Ella 

Dupuis  Masquat,  I A- 1432,  I A- 1433. 
IA-1434  (June  1,  1966)    

Tineyuyah  (Moses),  1  IBIA  103 

(July  12,  1971)    

Tolbert,  Grace,  IA-D-24  (Sept.  5, 

1968)    
Tolbert,  Grace  First  Eagle  (Talbert) 

(Deceased  Allottee  No.  1318  of  the 
Fort  Peck  Indian  Reservation  of 

Montana),  1  IBIA  209  (Feb.  4,  1972) 

79  I.D.  13   

417 

419 

425 

435 

448 
457 
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Ton-Nan -Pa  (Navajo  Allottee  No. 
01U10,  Deceased),  2  IBIA  152 

(Jan.  28,  1974)  81  I.D.  42    

Top  Bear,  Hugh  C,  IA-D-9  (July  13, 

1967)    

Page( a) 

452,  459 

Track,  Charlea,  a/k/a  Charlea  Afraid 
of  Hia  Track  (Deceased  Fort  Peck 

Allottee  No.  1106,  Probate  No. 

K-61-69-S),  1  IBIA  216  (Mar.  15, 

1972)  79  l.D.  83    

Trudell,  Chria,  IA-D-6  (Mar.  16,  1967)  — 

Tucker,  Annie  Johnson  Yokum,  IA-P-1 
(Nov.  23,  1966)    

Vallee,  Peter  (Coeur  d'Alene  N-1056, 
Deceased),  3  IBIA  167  (Nov.  20, 

1974)  81  I.D.  660   446, 

Vessell,  Florence  Blueaky  (Unallotted 
Lac  Courte  Oreilles  Chippewa  of 
Wisconsin),  1  IBIA  312  (Sept.  27, 

1972)  79  I.D.  615    

460,  463 

427 

425 

445.  450 

Voorheea,  Ralyen  or  Rabyea, 

IA-L-2  (Aug.  19,  1969)  — 

Voorheea,  Ralyen  or  Rabyea, 
1  IBIA  62  (Feb.  12,  1971) 

Wain,  Charlea,  Jr.,  IA-P-8  (Mar.  14, 

l968)    

Walker,  Amelia  Reyes  Abbott  Viramontea, 

IA-1339  (Apr.  5,  1966)    

423,  863,  910,  923 

   449,  455,  456 

421 

429,  484 

Walking  Woman  (Olympia)  (Bearshead 
or  Red  Hat)  (Deceased  Cheyenne 
Allottee  No.  840),  3  IBIA  132 

(Oct.  24,  1974)    
3  IBIA  159  (Nov.  13,  1974)  — 

Walton,  James  Richard,  IA-P-1 8 
(June  4,  1969)    

Watson,  Ceorge  (Rowles),  IA-P-15 
(Mar.  6,  1969)    

Wei pah,  Maggie  (Weipa)  (Maggie 

Ceorge).  IA-1409  (July  5,  1966)  -- 

Wellknown,  Mary  Ursula  Rock,  1  IBIA 

83  (May  21,  1971)  78  I.D.  179    

Werqueyah,  Wahwersee  R.  (Comanche 
Allottee  No.  1574,  Deceased), 

3  IBIA  28  (Aug.  19,  1974)    

White,  Anna  Charley  Raseca,  IA-T-13 
(June  18,  1968)    

Whiteman,  Leroy  Curtia  Deon-Iron, 
IA-D-22  (May  20,  1968)    

Whitetail,  John  P.,  IA-T-23 
(Apr.  17,  1970)   437,  488. 

Whir,  Joseph.  IA-1482  (May  18,  1966)    

Whiz,  Noctuaie  (Willie)  (Deceased 

Yakima  Allottee  No.  124-3112), 
3  IBIA  161  (Nov.  19,  1974), 

81  I.D.  657    

449.  464 
455 

422.  427 

422 

418 

452,  462 

456 

434,  486 

427 

864,  929 

425 

ESTATE     0  F— Continued 

Whit  Abbott,  Hiematennie  (Maggie), 

2  IBIA  53  (Sept.  13.  1973), 

80  I.D.  617    

Page(s) 

446,  447,  455 

Willeaei,  Joseph  (Quinaielt  No.  1432), 

3  IBIA  24  (Aug.  8,  1974)    

Williama,  Andy,  1  IBIA  195  (Nov.  30, 

1971)  78  I.D.  346    

458 

Williama,  Thomas  S.  (Deceaaed), 
Mrs.  Lucille  Williama, 
10  IBLA  138  (Mar.  19, 1973) 

626,  639.  641,  647. 

653.  1005.  1035,  1039 

Wilaon,  Louise,  IA-1380  (Mar.  1,  1966) 

Wilaon,  Louise  (Oyler,  Jennison, 

Stanley  or  McRibben),  IA-T-20 

(Apr.  25,  1969)    

Yahyowan,  Jacob  (Jake),  IA-1394 

(June  13,  1966)    
IA-P-4  (Aug.  17,  1967) 

Yellow  Bird  or  Steele,  Charles, 

IA-D-ll  (Sept.  8,  1967)    

429,   484 

431 425 

ESTATES     OF: 

Bit  net,  Kate,  and  Rae  Bitner.  1  IBIA 

277  (July  12.  1972)  79  I.D.  437  — 

Etlin  Peteraon  Construction 

Company,  Appeal  of,  IBCA- 532-12-65  (Oct.  20,  1966) 193,  217,  270 

Ets-Hokin  Corporation,  Appeal  of, 
IBCA-842-6-70  (Mar.  1,  1971) 

78  I.D.  53  — 

Eusebio,  Mariano,  Estate  of,  2  IBIA  24 

(May  16,  1973),  80  I.D.  309    

Evans,  David  H.  v.  Little,  Ralph  C. , 

A-31044  (Apr.  10,  1970)    
1  IBLA  269  (Feb.  19,  1971) 

78  I.D.  47    

189,  889.  923 

400 

400.  833 

Evana,  George  A.,  A-30987  (Oct.  16. 

1968)   

evana,  Robert  L.,  10  IBLA  236 

(Apr.  6,  1973)    

Evans,  Sheldon  E.,  United  States  v. 

A-30923  (Sept.  30,  1968)    

Evergreen  Engineering,  Inc.,  Appeal 

of,  IBCA-994-5-73  (Oct.  29,  1974), 
81  I.D.  615 

535.  938 

874.  898 

Exxon  Company,  U.S.A.,  Foreat  Oil 

Corporation,  Continental  Oil 
Company,  15  IBLA  345  (May  14, 

1974)    
287,  729.  797 
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Fairchild,  Ralph,  United  State*  v. 
A-30803  (Jan.  19,  1968)   ~ 

Falcon,  John  Baptiate,  Jr.,  Batata 
of,  IA-P-11  (July  26,  1968)    

Falk,  Julian  B.,  3  IBLA  445  (Oct.  18, 

1971)    

Fancher ,  Richard  R. ,  et  al . ,  A-30840 
(Nov.  13,  1967)    

*•* 

*(•) 

581 
435 

890 

554, 
649 

Farber  &  Pickett  Contractor* , 

Inc.,  Appeal  of,  IBCA- 
591-9-66  (Mar.  15,  1967) 
74  I.D.  70    

Farington,  Elaie  V.,  9  IBLA  191 

(Jan.  29,  1973)    

190,  223,  240,  255 

   107,  385,  846 

Farm  Development  Corporation,  Raj 

Dunn,  A- 30694  (Mar.  17,  1967)  - 
A-30694  (Supp.)  (May  2,  1967)  - 

Far re 11  Mining  Company,  3  IBMA  1 

(Jan.  15,  1974),  81  I.D.  6    

829,  842 829 

322 

Farrena,  Richard  Lee,  7  IBLA  133 

(Aug.  25,  1972)    55,  307,  1033 

Faydrex,  Inc.,  14  IBLA  195 
(Jan.  21,  1974)    

Feathera,  Lucy  (Grace  Medicinebird 
Lefthand  Bitner,  Ridgby,  White 
Plume,  or  Ceary)  (Deceaaed  Arapaho 
of  Oklahoma),  Eatate  of,  1  IBLA 

336  (Dec.  11,  1972)  79  I.D.  693  — 

Federal  Materiala,  Inc.,  United  Statea 

v.,  2  IBLA  161  (Apr.  12,  1971)    

Fejer,  Tibor  W.  and  Robert  B. 
McClurkin,  11  IBLA  166 

(June  15,  1973)    

42,  84,  800 

448,  450, 

455,  461 

Felicite,  Matches  (Mra.),  Eatate  of, 

IA-1441  (July  12.  1966)    

Felix,  Clarence  E. 

1965)    

A-30197  (Jan.  7, 

Fell,  Donald  M. ,  A-30862  (Feb.  21, 
1968) 

Fenton,  Orion  L.,  1  IBLA  203  (Jan.  4, 

1971)    

591 

42,  971,  985 

—  418 

—  102,  104 

393 

1012 

Fenton,  Orion  L. ,  United  Statea 
v.,  A-30621  (Jan.  9,  1967)  -- 

Ferguaon,  Richard  M. 
(Mar.  14,  1966)  - 

A-30493 

27,  34,  113,  115, 
533,  578,  937 

87,  688,  742,  899 

Ferguaon,  Robert  B.,  9  IBLA  275 
(Feb.  6,  1973) 726,  729,  748,  758 

Ferre,  Neil,  A-30882  (Nov.  29, 
1967)   

96,  337, 

555,  616,  649 

F.  H.  Antrim  Conatruction  Co., 

Inc.,  Appeal  of,  IBCA-882-12-70 
(July  28,  1971)  78  I.D.  265     150,  245,  252 
IBCA-914-6-71  (Apr.  20, 
1973)  80  I.D.  280     126,  153,  169,  212,  252 

Fielda,  DeWitt  W. ,  8  IBLA  160 

(Nov.  22,  1972)    

Fills  the  Pipe,  William,  Eatate  of, 

IA-1436  (June  28,  1966)    

Page(a) 

60,  395,  397 

—  431,  920 

Fingerhood,  Charles  H.,  A-30461 
(Mar.  17,  1966) 706,  715,  819 

Fire  Detection  Service,  Inc.,  Appeal 
of,  IBCA-901-4-71  (Mar.  29,  1972) 
79  I.D.  125   150,  191,  198 

Fireman,  Benjamin,  Sac.  078535 

(Jan.  18,  1965)   828 

First  National  Bank  of  Fairbanka, 

Truatee,  et_  a_l . ,  United  Statea  v. 
A-30770  (Mar.  29,  1967)   ~ 

914 
Firat  Sound,  Charles,  a/k/a  Charles 

Track  No.  2  (Deceaaed  Fort  Peck 
Allottee  No.  3550),  Estate  of, 
2  IBIA  159  (Jan.  29,  1974)  81  I.D. 

51   
Firat  Sound,  Tena  Bearskin,  Appeal  of, 

IA-1668  (June  11,  1968)    

Firth,  John  W. ,  et  al . ,  The  Heirs  of, 

17  IBLA  125  (Sept.  11,  1974)    

447,  461 

415 

767 69 

Fiacher,  Maria,  A-30314  (June  7,  1965)  —      913 

301,  1031.  1041 

Fiacher,  Ceorgianna  A.,  et  al.,  15  IBLA 

79  (Mar.  11,  1974)   — 

Fiaher,  Edith  0.,  17  IBLA  258 

(Sept.  25,  1974)    

Fiaher,  Scott,  Eatate  of,  IA-1029 

(June  20,  1966)    418,  476 

Fisherman,  Sophie  Iron  Beaver 
(Cheyenne  River  No.  2335,  Deceased), 
Estate  of,  2  IBLA  83  (Oct.  16,  1973) 
80  I.D.  665 

Fitzgerald,  Kathryn  R. ,  United 
Statea  v.,  A-30973  (July  25, 

1969)    
511.  587.  1052 

Fitshugh.  W.  A. 

1974)    

18  IBLA  94  (Nov.  27, 
767,  780 

Fitzpatrick,  Ellen.  Eatate  of, 
IA-T-5  (July  28,  1967)    

(Supp.)  (Nov.  5,  1968)    

Flurry,  Adam  J.,  United  Statea 
v.,  A-30887  (Mar.  5,  1968)  - 

Folwell,  Lealie  C.  and  Rita  M., 
A-31104  (Aug.  18,  1969)    

Ford ,  Robert  M. ,  4  IBLA  321 

(Feb.  11,  1972)    

   433,  909 

435,  863,  962 

534,  556,  582, 

642,  646,  1001 

337,  624, 

640,  650,  1038 

289,  301,  1043 

Foreat  Management,  Inc., 
A-31045  (Feb.  6,  1970) 

Foreat  Oil  Corp.,  15  IBLA  33 

(Feb.  28,  1974)    

119,  1014,  1018,  1020 

4,  679,  700,  737, 

756,  820,  989 
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Foresyth,  Harlan  H.,  United 
States  v . ,  15  IBLA  A3 

(Feb.  28,  1974)    

PajeU) 

S15.  328,  613, 

823,  1030,  1037 

Forrest  Industries,  Inc. 

(July  30.  1968)    

A-31001 

   840,  1014 

Foster  Mining  and  Engineering 

Co.,  7  IBLA  299  (Sept.  22, 

1972)  79  I.D.  599    

Foster.  T.  Jack,  A-30897 
(Apr.  2,  1968)  75  I.D.  81 

Foundation  Land  and  Cattle  Co. 

6  IBLA  534  (June  8,  1972)  - 

Fowler,  Heath  B.,  8  IBLA  376 

(Dec.  12,  1972)    

-  47,  338,  513.  619, 

625,  653,  670,  823, 
912,  953,  1039 

771,  782,  78*.  789 

  894 

100,  344,  794, 

1034,  1044 

Fowler,  James  E.,  and  Frances  T. 

Fowler,  8  IBLA  372  (Dec.  12, 

1972)    
2,  25,  30.  82. 

676,  762.  774,  786 

Fox,  R.  S.,  A-30352  (Sept.  20,  1965) 

Frank,  Edna  V..  1  IBLA  220  (Jan.  13, 

1971)  — 

875 

     59,  72 

3  IBLA  409 Franklin,  Benjamin  T. 

(Aug.  11,  1971)    
4  IBLA  415  (Nov.  5.  1971)  — 

Franklin,  Benjamin  t. ,  et  al., 

4  IBLA  130  (Nov.  30,~T9"7T)  - 

Franklin  W.  Peters  and  Associ- 

ates, Appeal  of,  IBCA-762- 
1-69  (Dec.  28,  1970) 

77  I.D.  213    

891 

890 

—  674,  732 

124,  127,  148,  174, 

184,  194,  244,  249, 

255,  258,  864,  888 

Prarier.  Joe  L.,  11  IBLA  317 

(June  29,  1973)    677,  712 

Frederick,  Lucille  M. 

(May  16,  1972) 
10  IBLA  85  (Mar.  8,  1973) 

51,  53,  952 
-   54,  306 

Frederickson,  A.  Anton,  A-30793 

(Nov.  28,  1967)    856,  921,  937 

Fredrickson,  C.  T.,  United  States 

v.,  A-30848  (Jan.  29,  1968) 

Free,  Lori  M. ,  12  IBLA  369  (Aug.  17, 

1973)    

581,  645,  1001 

101 

Freeman  Coal  Mining  Co.,  3  IBMA 

434  (Dec.  9,  1974)  81  I.D.  723 

Freeman  Coal  Mining  Corp.,  1  IBMA 

1  (Oct.  5,  1970)  77  I.D.  149  — 
2  IBMA  197  (Sept.  12,  1973) 
80  I.D.  610 

Friend,  Bernard  N.  and  Nobel  R. , 

15  IBLA  119  (Mar.  20,  1974)  ■ 

Fries,  George  M.,  A-30960  (June  6 
1969) 

321,  330,  335 

312,  313,  319 

313,  320,  321.  323 

   350,  355 

809 

Fronkier,  Louis  B. ,  Estate  of, 

IA-T-24  (Feb.  24,  1970)    

Fage(s) 

437,  487 

Frontier  Rock  &  Sand,  Inc.,  8  IBLA  112 

(Nov.  14,  1972)   78,  385 

Fulcrum  Corp.  of  New  Jersey, 

Appeal  of.  IBCA-745-11-68 
(June  11,  1970)    

Fulton,  R.  H.  Contractor, 

Appeal  of,  IBCA-769-3-69 
(Feb.  2.  1971)    
(July  21,  1972)  79  I.D.  547 

Fulton  Shipyard,  Appeal  of, 

IBCA-735-10-68  (Dec.  29,  1970) 

77  I.D.  249    

191.  194,  209, 

244,  870,  929 

198,  201.  210,  870 
198.  211,  278.  871 

Funderburg,  Coral  V.,  A-30514 

(June  14,  1966)    

194,  210. 

221,  274,  870 

658,  661,  946 

Furgione,  Charlotte  Lorraine 
(Fonts),  8  IBLA  432  (Dec.  21, 

1972)    
G  &  E  Livestock  Co.,  United  States 

▼.,  7  IBLA  180  (Sept.  1,  1972)  - 

Gabbs  Exploration  Co.,  United 
States  Smelting  Refining  & 

Mining  Co.,  7  IBLA  318 

(Sept.  25,  1972)    

55,  82,  85.  976 

541.  563,  665,  666 

Caffney,  Bernard  J.,  and 

Myrle  A.,  A-30327  (Oct.  28. 

1965)    

105,  815.  817,  819, 

972,  1006,  1010 

Gaither ,  Kenneth  R. ,  1  IBLA  442 

(Nov.  13,  1970)    

Call,  Douglas  M.,  13  IBLA  117 

(Sept.  25,  1973)    737,  755 

Gallagher,  Mary,  16  IBLA  294 

(Aug.  9,  1974)    
64,  65,  69,  408. 

409,  1031,  1038 

Galland-Henning  Manufacturing 

Co.,  Appeal  of,  IBCA-534-12-65 
(Mar.  29,  1968)  75  I.D.  72    193,  219,  272 

Gallen,  Ross  I.,  IS  IBLA 

86  (Mar.  11,  1974)    

Galloway  Land  Co.,  2  IBMA  348  (Dec 
1973)  80  I.D.  781 

Calvin,  Jay  C. ,  et  al 

(Jan.  18,  19677  — 

32,  671,  700,  720,  839 

6, 

Garcia,  Betty  May  Black,  Eatate  of, 

IA-P-3  (July  21,  1967)    

Garcia,  Grant  H. ,  A-31156  (May  5. 

1970)    

Garcia,  Victor  W. ,  A-31090  (Jan.  16, 

1969)    

Gardener,  Jack,  United  States  v., 

3  IBLA  48  (July  30,  1971)  -- — 

314 

879 

420,  961 

655,  663 

914 

891,  912 
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Gardener,  Jack  L.,  United 
States  v.,  18  IBLA  175 

(Dec.  30,  1974)    39,  44,  49, 
572,  605, 

516,  551, 
614,  937 

Cardini,  Albert,  John  Baldrica, 
A-30958  (Oct.  16,  1968)    

Gardner,  Byron  N.,  et  al . ,  United 
States  v.,  14  IBLA  276  (Jan.  30. 
1974)  8T  I.D.  58    

623,  649,  1028 

Gardner  Construction  Co.,  Appeal  of, 

IBCA-615-1-67  (Apr.  17,  1968)    

Gardner,  Lee  S.,  A- 30 586  (Sept.  26, 
1966)    

515,  569, 

613,  1045 

224,  250 

53 

Gardner,  Philomene  (Jessie  P.), 
Carpenter,  LaForge,  Jefferson, 
Estate  of,  1A-1444  (Apr.  21,  1966)    

417 

Garigan,  Philip  T. ,  et  al . ,  United 
States  v.,  Aris.  Contest  012473 
(Apr.  12,  1966) 817,  823,  945 

Garnett,  Henry  Kocer,  OS-3667,  Area 
Director,  Aberdeen,  and  All  Other 
Parties  in  Interest,  Administrative 
Appeal  of  v . ,  3  IBIA  180  (Dec.  5, 
1974)  81  I.D.  680    995 

Garrett,  Dale  Gladys,  United  States 
v.,  A-30394  (Sept.  13.  1965)    
A-31064  (May  28,  1970)     59,  394 

Gary,  Ruth,  A-30329  (Aug.  6,  1965)  —  305 

Gas  Producing  Enterprises,  Inc. 
15  IBLA  266  (Apr.  18,  1974) 

Gateway  Coal  Co. ,  1  IBMA  82 
(Mar.  16,  1972)  79  I.D.  102 
2  IBMA  107  (May  30.  1973) 
80  I.D.  382    

32 
686 

56, 

,  396, 
392 
401 

•  389. 
395 

.  43. 

.  737, 

679. 

757 

32S 

326 

Gat 1 in,  Leroy, 

1972)    

4  IBLA  272  (Jan.  21. 

Gattshall,  J.  Wayne,  et  al., 
A-30520  (Jan.  17,  1967T  ■ 

980 
Geddis,  Barold  J.,  United  States  v 

A-31151  (Aug.  19,  1969)   ~ 
Gendron,  Lester  J.,  6  IBLA  288 

(July  3,  1972)    

   910,  916 

18,  284,  492.  997 

General  Electric  Co.,  Appeal 
of,  IBCA-442-6-64  (July  16, 
1965)  72  I.D.  278    
IBCA-451-8-64  (Apr.  13, 
1966)  73  I.D.  95   121, 

197.  225, 

156.  175, 

262,  277 

197,  868 

Gene's  Auto  Service,  Inc., 
Bridie  C.  Immel,  A-30360 
(June  30,  1965)    67,  71,  977,  978,  1018 

Gentz  Construction  Co.,  Appeal 
of,  IBCA-1015-1-74  (Dec.  26, 
1974)  81  I.D.  758    158,  171,  172,  180 

Geocon,  Inc.,  and  Cameo  Minerals, 
1  IBLA  436  (Nov.  4,  1970) 

2  IBLA  439  (May  14,  1971)  ■ 
2  IBLA  441  (May  14,  1971)  - 
4  IBLA  470  (Feb.  10,  1972) 

917 
890 
890 
893 

Geocon,  Inc.,  and  Cameo  Minerals,  Inc., 

et  al.,  5  IBLA  91  (Mar.  6,  1972)    

Page(s) 

675,  732 

Geophysical  Instrument  k   Supply 

Co.,  IBCA-996-6-73  and 1003-8-73  (Jan.  9,  1974) 

81  I.D.  I    

215,  251,  259, 

261,  265,  275,  873 

Geo.  Prospectors,  Inc.,  Appeal  of, 
IBCA-494-5-65  (Feb.  25,  1966)  - 
IBCA-549-3-66  (Sept.  27, 

238,  861 

122,  131,  162, 

170,  241,  257,  271 

George  A.  Grant,  Inc.,  Appeal  of, 
IBCA-680-10-67  (Oct.  23,  1968)  — 

George  A.  Grant,  Inc.,  Appeals 

of,  IBCA  Noa.  -1000-7-73, 
-1005-10-73  and  -1006-10-73 

(Sept.  24,  1974)  81  I.D.  580    

George,  Lyman  (Roma),  Estate  of, 

2  IBIA  209  (Mar.  18,  1974)  -- 

132.  206 

126,  136,  154, 
170,  175,  222, 

275.  280.  873 

Geothermal  Resources  International. 

Inc.,  17  IBLA  231  (Sept.  18,  1974)     306,  345 

Cerbaz,  8.  P.,  et  al.,  A-31039 

(Apr.  24,  1970)  77  I.D.  59  - 

Gerbaz,  H.  F.  4  Orest  A.,  6  IBLA  504 

(May  12,  1972)    

106,  110 

895 

Gerritsen,  Henry  R.  and  John  Xanthos, 

3  IBLA  90  (Aug.  9,  1971)   304,  499,  507 

Gibbs,  Lauren  W. ,  et  al. ,  United 
States  v. ,  13  IBLA  382 

(Nov.  21,  1973)    

Gibson,  Dianne,  United  States 
v.,  16  IBLA  246  (July  19, 

T974)    
Gilbert,  Arnold  R.,  A-30733  (Jan.  23 

1967)  —   

514,  528.  547, 

568.  612.  935 

18.  549,  633,  943 

879 

Gilbert,  John  H.,  A-30390  (Aug.  19, 

1965)    A-31011  (Sept.  5,  1969) 

Gil-Brown  Constructors,  Inc., 

Appeal  of,  IBCA-504-7-65 
(Nov.  28,  1966)    139.  161.  256 

Gill  Construction  Co.  and  Lindo 
Engineering  Co.,  Appeals  of, 

IBCA-588-9-66,  IBCA-626-2-67 

(Aug.  30,  1968)    

Gill,  Mary  Garewall,  Los  Angeles 

0134981  (Nov.  13,  1970)   

Gill  Oil  Company,  2  IBLA  18  (Mar.  1, 

1971)   

9,  294 

718 

Gillespie,  William  J.,  Appeal  of, 

IBCA-415  (Apr.  1,  1965)   

159,  192, 

200,  267,  899 

Cingerich,  Neva  Pearl,  A-30651 

(Sept.  12,  1968)   58,  66,  88 
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Gingery,  C.  Arden,  Michiko 
Shiota  (Gingery),  2  IBLA 
351  (June  23,  1971)  78  I.D. 

218   

"*«<■> 

10,  14,  288,  301, 
302,  834,  835, 

1040,  1047,  1052 

Cinther,  Stanley,  A-30276  (Oct.  26, 

1965)    654,  860 

Cirand,  W.  D.,  13  IBLA  112 

(Sept.  25,  1973)    

Cittel,  Elton  E.  and  Gerald  A.  Gittel, 

et  al.,  2  IBLA  243  (May  4,  1971)  — 

31,  699.  839,  844 

979 

Gi  We  Bi  Nea  I  Ewe,  1A-D-19  (Mar.  1, 

l968)    

Glade,  H.  W. ,  et  al.,  A-30744 

(Dec.  28,  19667"   A-30841  (Oct.  4,  1967)  ■ 

Clanville,  Carl  v.  Penman, 

Donald,  A-30258  (May  4, 

1965)    

421 

906 

881 

Clanville  Minerala  Corp.,  A-30484 
(Mar.  8,  1966)  73  I.D.  77    

Glittenberg,  Donald  Richard,  15  IBLA 

165  (Mar.  26,  1974)    

Clover  and  Miller,  Inc.,  Appeal  of 

IBCA-752-12-68  (Nov.  13,  1969) 
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(Apr.  26,  1973)   60,  395,  397 

Jonea,  Enoa  T.,  A-30452  (Oct.  27,  1975)  -      829 
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(Oct.  6,  1972)  79  I.D.  636     52,  72,  77 

Kennedy,  Claude  C,  12  IBLA 

183  (July  11,  1973)    

Kennedy  Construction  Co.,  Inc. 

Appeal  of,  IBCA-437-4-64 
(Feb.  16,  1965)  72  I.D.  69 

Kennon,  E.  S.,  8  IBLA  118  (Nov.  14, 

1972)    

Kent land-Elkhorn  Coal  Corp.,  3  IBMA 

308  (Sept.  11,  1974)  81  I.D.  502  - 

Kentucky  Carbon  Corp.,  Phillips, 
Franklin  v.,  2  IBMA  5  (Jan.  30, 

1973)  80  I.D.  21    
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Rohlman,  Paul  C,  A-30911  (Dec.  27, 
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989-3-73  (Sept.  28,  1973)  - 

Kramer,  Carol  F.,  A-30509  (Sept.  21 
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1969) 

95,  467,  856, 

985,  1012 
   467,  857 

       1013 
       1013 

Land  ire,  Charles  D.,  et  al. 
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(Jan.  12,  1972)    

Lauch,  Signa,  et  al.,  United  States 

▼.,  9  IBLA  60  Tlan.  15,  1973)    

Laurel  Shaft  Construction  Co.,  Inc., 

Wilson,  John  &  Ronald  Rummel  v., 
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A-31012  (May  27,  1969)    

Lefaivre,  Robert  C,  and  Freeman 

Huntley,  d/b/a  Western  Aggregates 
of  Mineral  and  Rock,  13  IBLA  289 

(Oct.  25,  1973)    

711 

99.  663 

626,  632 

Lemesany,  William  L. ,  d/b/a  Lemesany 

Roofing  Co.,  Appeal  of,  IBCA-533- 
12-65  (Oct.  24,  1966)    

Lemesany,  William  L.,  d/b/a 

Lemesany  Roofing  and  Insula- 

tion Co.,  Appeal  of,  IBCA- 

533-12-65  (Apr.  20,  1966)     238, 
(Oct.  31,  1966)     

(June  30,  1967)     185,  197, 

Leonard,  Eustayce,  and  Goldie, 

A-30573  (Aug.  3,  1966)    

Leonard,   Giles  R. ,   and  Juanita, 
A-30503  (Mar.   23,   1966)    

27, 

876,  902 
200,  925 

249,  262 

105 

815,  819, 

902,  1006 

Leonard,  0.  P.,  10  IBLA  315  (Apr.  27, 
1973) 

Leprechaun  Mining  and  Chemical,  Inc., 

6  IBLA  510  (May  23,  1972)  — — — 
895 

Leseberg,  Clarence  E.,  and 
Louis  D.  Tucker,  12  IBLA  189 

(July  16,  1973)    107,  801.  1036 

Lester,  William  A.,  Executor  of  the 

Eatate  of  Fred  W.  Sprung,  2  IBLA 

172  (Apr.  19,  1971)    

Letchvorth,  Beverly  Sharon,  12  IBLA 

344  (Aug.  15,  1973)    

850,  1024 

405 

Levinson,  Nina  R.  B. ,  and  Clara  1. 

Sigfrid,  1  IBLA  252  (Feb.  2, 
1971)  78  I.D.  30 

Page(a) 

106,  1009 

Lewellen,  Charles,  Darling, 

Bernard  E.  v.,  A-30885 

(June  13,  1968)    

Lew  Hammer,  Inc.,  Appeal  of, 

IBCA-750-12-68  (June  6,  1969)     190 

Lewis,  Jacob  (Blackfeather) ,  Estata 

of,  IA-L-1  (July  19,  1966)  — — 

Lewis,  Per ley  M. ,  3  IBLA  405 

(Aug.  6,  1971)    

2,  342,  392,  922,  957 

263.  278 

432 

Lichtenstein,  Immanuel,  11  IBLA  114 

(June  4,  1973)  — 

Liebing,  Erma  G.,  4  IBLA  443 

(Dec.  10,  1971)   ■—■ 

Lincoln  Construction  Co.,  Appeal 

of,  IBCA-438-5-64  (Nov.  26. 

1965)  72  I.D.  492   137,  181, 

(Feb.  4,  1966)  73  I.D.  49  — — —  223, 

Lindaay,  Jamea  D. ,  et  ux. ,  10  IBLA 

238  (Apr.  9.  19737      117, 

Lindsay.  Julian.  State  of 
California,  Sacramento 
063368,  079131  (Aug.  4, 

891 

100 

890 

225.  256 

226,  861 

544,  942 

1966) 

Lindsey,  Dale  R. .  13  IBLA  107 

(Sept.  24,  1973)    

Lindsey,  Hattie,  Eatate  of,  IA-1158 

(May  2,  1966)    

   816.  823.  967,  989 

54 417 

Lion  Shows,  Neola  Agnes  Gardner, 
Estate  of,  2  IBIA  16  (Apr.  26, 

1973)  80  I.D.  294    

446, 

Lippert,  E.  S.,  A-31173  (May  14,  1970)  — 

Lithium  Corp.  of  America,  Ceorge  W. 

Abbott,  A-30898  (Mar.  29,  1968)    

Little,  Arch  and  Ethelyn, 

United  States  v.,  A-30842 

(Feb.  21,  19687  — —   46,  555, 

926, 

Little,  Ralph  C.  v.  Evans,  David  H., 

A-31044  (Apr.  10,  1970)  -— — — — — 1  IBLA  269  (Feb.  19,  1971) 

78  I.D.  47     -   

Little,  Robert  R. ,  Sr.,  United 

States  v.,  A-30466  (Jan.  18, 

1966)      57,  389, 

Littleman,  Otto  (Lame  Woman),  Eatate 

of,  IA-T-25  (June  5,  1970)  ■■■■■■■ 

92, 

Liudahl,  Robert  D. ,  and 

Greta  M.  Liudahl,  17  IBLA 

135  (Sept.  12,  1974)  -— -  33,  348 

Livingston,  Douglas  V.,  e£  al., 

8  IBLA  61  (Oct.  26,  19727"— 
L.  J.  Robinson,  Inc.,  Appeal  of, 

IBCA-772-4-69  (Feb.  25,  1970) 

77  I.D.  22    
(Apr.  13,  1970)    

350, 

349,  351, 

451,  455 

716 

807 

616,  903, 

948.  962 

400 

400,  833 

391,  393 

438,  486 

352,  355 

354,  355 

166,  274 
858 
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Lloyd  B.  Tull,  Inc.,  Appeal  of, 
IBCA-574-6-66  (Feb.  15,  1967) 

L.  0.  Brayton  &  Co.,  Appeal  of, 

IBCA-641-5-67  (Oct.  16,  1970) 

77  1.0.  187    

148, 

?•!•(■) 

176.  201, 

880,  902 

189,  234, 

261.  282 

Lockhart,  E.  L.,  et  al.a  12  IBLA 

250  (July  24,  19737    

Lof Strom,  Jack  T.,  and  Gladys  I., 

A-30699  (Mar.  23,  1967)     659.  816, 

Long  Beach  Salt  Co..  6  IBLA  50 

(May  17,  1972)    

100 

978,  980 

513.  541 

Long,  Dorothy  M. ,  8  IBLA  4 

(Oct.  3,  1972)    

Long,  Dorothy  Meyer,  A-30821 
(Feb.  28,  1968)    

Long,  Dudley  S.,  et  al.,  16  IBLA 

18  (June  18,  19747"   

655,  657,  660 

510,  534,  556 

-  23,  51,  824, 

830,  843 

Long,  Ralph  H. ,  Covington,  Tommy  W. 

v.,  A-30339  (Aug.  9,  1965)    

Loooey,  John  C,  e£  al . ,  United  State* 

v.,  A-31009  (July  23,  1968)    

Lormack  Corp.,  Appeal  of,  IBCA- 
652-7-67  (Nov.  13,  1969)    

165, 

Lough rey,  LeRoy  (Roy  or  Janes), 

Estate  of,  IA-P-16  (May  6,  1969)  — 

Love  Enterprises,  1  IBLA  248  (Jan.  28, 

1971)    

Lovry,  Timothy  C,  A-30487  (Mar.  16, 

1966)    

Loyd,  Jewell  S.,  4  IBLA  327  (Feb.  14, 

1972)    

Lucas  Coal  Co.,  1  IBMA  138 

(June  29,  1972)  79  I.D.  425    

Lucas  Coal  Co.,  et  al.,  3  IBMA  258 

(July  16,  19747  81  I.D.  430    

Lucero,  Benny  (Appellant),  Restie 

Sandoval  and  Matias  Garcia  ( Inter - 
0,  8  IBLA  46  (Oct.  12,  1972) 

Lucero,  Richard,  Estate  of,  IA-143S 
(June  13,  1966) 

IA-D-28  (June  30,  1969)  - 
1  IBIA  46  (Dec.  28,  1970) 

Luna,  Carmen  M.,  6  IBLA  176 

(June  15,  1972)    

391,  956 

883.  910 

188.  208, 

273,  279 

691 

703,  716 

894 

320,  321 

312,  324, 

332.  334 

430 

422 

424,  438 

340,  693,  744 

Lund,  Dean  A.,  and  Janet  C,  Unifoi 

Relocation  Assistance  Appeal  of, 

I  OHA  43  (Feb.  6,  1974)    

Lundgren,  Ada  E.,  Norman  L.  Lundgren, 

17  IBLA  132  (Sept.  12,  1974)    

Lundy,  Lucille,  United  States  v., 

A-30724  (June  30,  1967)    = — 

1021 

767 

579 

Lungren,  Gary  James,  A-31256  (Mar.  9, 

1970)    

Lutey,  Bess  May,  et  al . ,  United 
States  v.,  A-30927  (Mar.  4, 
1969)  76  I.D.  37   535, 624,  650, 

fage(a) 

923 

558,  617, 

927,  949 

Lynch,  Ray  W. ,  Appeal  of,  IBCA-764- 
2-69  (Dec.  11,  1969)  76  I.D.  324  -  119,  209,  869 

Lyon,  Ben  H.,  Estate  v.  State- Director  of  Idaho,  5  IBLA  327 

(Apr.  17,  1972)    

80, 

385, 

Lyons,  Frank  L. ,  A-30500  (Jan.  21, 

1966)    

366,  380, 

895,  952 

739 

Lyons,  Lawrence  L. ,  e_t  al_. ,  A-30482 
(Jan.  18,  1966) 
A-30789  (Apr.  12,  1967) 

Lyons,  Monte  L.,  A-30648  (Jan.  10, 

1967)  74  I.D.  11    

Lypta  Cranes,  Inc.,  Appeal  of, 
IBCA-515-9-65  (Aug.  3,  1966) 

Lyttle,  Bernadine  K. ,  et  al. ,   United 
States  v.,  A-30471  TXpr.  21,  1966) 

McBride,  Amy  Strieker,  Estate  of, 

IA-1396  (May  12,  1966)    

McCain,  Juanice  B.,  et  al., 
4  IBLA  188  (Dec.  27,  1971) 

289. 

McCall,  R.  J.,  4  IBLA  409  (Oct.  29, 

1971)    

McCall,  William  A.,  and  R.  J. 

Kaltenborn,  United  Statea  v. 

1  IBLA  115  (Nov.  25,  1970)  - 

521, 

607 

979 

921 

175,  193, 

203,  270 

295,  299 

430.  485 

301,  1040 

892 

537,  589, 

,  618,  951 

McCall,  William  A.,  Sr..  Estate  of 
Olaf  Henry  Nelson  (Deceased), 
United  States  v.,  7  IBLA  21 

(July  26,  19727  79  I.D.  457  -  494,  495,  595,  636 

McCall,  William  A.,  Sr.,  The  Dredge 

Corp.,  Eatate  of  Olaf  R.  Nelson 
(Deceased),  Small  Tract  Applicanta 
Association  (Intervenor),  United 
States  v.,  2  IBLA  64  (Mar.  22, 

1971)  78  I.D.  71   

618, 

McClain,  Harry  T.,  and  Irvin  D. 

Bryson,  2  IBLA  453  (June  30,  1971)    

McClarty,  Kenneth,  United  States  v., 

A-29821  (Supp.)  (Aug.  13,  19697 
76  I.D.  193   511, 

523,  608, 

628,  951 

17  IBLA  20  (Aug.  29,  1974) 

81  I.D.  472    

492,  516, 

530,  627, 

944, 

McClure  Oil  Co.,  2  IBLA  451  (June  23, 

1971)    4  IBLA  255  (Jan.  13,  1972) 

520,  617 
528,  529, 

652,  848, 

955,  1031 

891 773.  1048 

McCorkle,  Jessie,  Estate  of,  and 
Estate  of  Lenora  Polk  Tufti 

Thornburgh.  IA-1220  (June  10.  1966) 
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McCormack,  Charles  T.,  A-30717 

(June  30,  1967)    
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292.  298 

McCormick,  Melvin,  United 
States  v.,  5  IBLA  382 

(Apr.  28,  1972)  79  I.D. 

155   
513,  540,  940,  1045 

McCoy,  LaVerne  Ficken  Stanton, 

A-30725  (Apr.  28,  1967)     295,  298,  301,  307 

McCoy,  Lawrence  B.,  Oxford,  Ernest, 

Jr.  v.,  A-30603  (Oct.  6.  1966)  - 57,  957 

McKay,  Joseph  P.,  a/k/a  Joseph  P. 

McKay,  Jr.,  United  States  v., 

8  IBLA  42  (Oct.  12,  1972)    

McKay,  Richard,  Eureka  Ranch  Co. 

2  IBLA  1  (Feb.  26,  1971)    

541,  595,  872 

362,  365,  378 

McKee,  Hugh  E.,  A-30605  (Oct.  31,  1966)  -  654,  662 

McKenna,  Elgin  A.  (Executrix), 
Estate  of  P.  A.  McKenna, 

A-30580  (May  12,  1967) 

74  I.D.  133   682,  736,  972 

McCreary,  Billy  V.,  Jaoieson,  David  Y. 

v.,  1  IBLA  430  (Oct.  16,  1970)    

McCullough,  William  L.,  18  IBLA  97 

(Nov.  27,  1974)    

McDade,  James  W.,  2  IBLA  373 

(June  23,  1971)   28,  692,  772,  838 

3  IBLA  226  (Sept.  10,  1971)     747,  758,  912 

McDonald,  George  T.,  18  IBLA  159 

(Dec.  19,  1974)    

McDonough,  Lee  B.,  A-31255  (Apr.  30, 

l970)    

348,  350,  356 
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McKenzie,  Howard  S.,  United 

States  v.,  4  IBLA  97 

(Nov.  19,  1971)    

McKinnon,  Malcolm  N., 

(June  23,  1967) 

A-30800 

A-30778  (Dec.  13,  1967) 

539,  561,  593,  636, 
637.  871,  931,  939 

McKnight,  R.  S.,  A-30237  (Mar.  29, 

1965)  72  I.D.  153   

McLaren,  George  E.,  and  Grace  C, 

A-30756  (July  27,  1967)    

914 
101 

715,  760, 

781,  849 

825 

McDonough,  Patrick  J.,  A-30523 
(Apr.  29,  1966) 
5  IBLA  413  (Apr.  3,  1972) 

McLean,  Alvina  Beauvois,  Estate  of, 

715,  877         IA-D-27  (Feb.  14,  1969)    

895         IA-D-30  (July  24,  1969)    

422,  435 
423,  436 

McFarland,  Gardner  C,  8  IBLA 

56  (Oct.  13,  1972)     563,  620,  625,  641, 
653,  953,  1034,  1039 

McGahey,  Marvin  L. ,  William  J.  Colman, 

A-30548  (June  28,  1966)    920,  959 

McGarry,  Sheridan  L.,  14  IBLA  23 

(Nov.  27,  1973)   24,  737,  756,  1027 

McClothlin,  E.  0.,  A-30392  (Sept.  15, 
1965)   739 

McGowen,  J.  V.,  9  IBLA  133 

(Jan.  23,  1973)    

McLeod  Ranch,  A-30556  (Feb.  4,  1966) 

McLinn,  Lavella  I.,  A-30913  (Dec.  22, 

1967)    
McMillan,  Betty  P.,  1  IBLA  438 

(Nov.  4,  1970)    

McNeil,  Wade,  A-30736  (Apr.  20,  1967)    

McTiernan,  J.  W.,  A-30645  (Feb.  14, 

1967)    

913 

917 

360 

3,  726,  775 

3  IBLA  19  (July  15,  1971)  - 
11  IBLA  284  (June  27,  1973) 

14  IBLA  369  (Feb.  21,  1974) 

682,  707    684,  918 

508,  685,  737,  755 
-  5,  509,  686,  756 

McGraw-Edison  Co.,  Appeal  of, 

IBCA-434-4-64  (May  17,  1965)   215,  267 
IBCA-699-2-68  (Oct.  28,  1963) 

75  I.D.  350   243,  272,  276,  884 

McGregor,  A.  A.,  18  IBLA  74 

(Nov.  25,  1974)    305,  680,  757, 

781,  783,  975 

McGregor,  Frances,  Claim  of,  T-1436- 

5-65  (Aug.  9,  1965)  72  I.D.  348  — 
1018 

McGuire,  L.  B.,  United  States 

4  IBLA  307  (Feb.  4,  1972)  - 40,  539.  561, 

593,  630,  931 

McHenry,  M.  A.,  C.  D.  McHenry,  A.  H. 
Haile,  Betty  J.  McHenry,  7  IBLA  77 

(Aug.  15,  1972)    

Mcintosh,  Samuel  W.,  A-30242 
(Aug.  6,  1965) 

A-30490  (Mar.  28,  1966) 

688,  709,  742    681,  706 

Mclntyre,  C.  J.,  A-31046  (Sept.  24, 

1968)    
921 

MacDonald  Construction  Co.,  Appeal  of, 

IBCA-381  (Mar.  24,  1965)   158,  199,  898 

IBCA-411  (Mar.  29,  1965)     158,  200,  874,  906 
IBCA-572-5-66  (Aug.  15,  1966)    159,  195,  217 
IBCA-572-5-66  (Mar.  17,  1967)     176,  195,  218, 

240,  258,880, 

911,  946 

IBCA-599-10-66  (July  18,  1967)     193,  240,  881 

IBCA-507-8-65  (Aug.  7,  1967)     218,  241, 

271,  881 

IBCA-381  (Sept.  14,  1967)     141,  157,  162,  197 

MacDonald  Construction  Co.,  Appeals 

of,  IBCA-589-9-66 ,  IBCA-599-10-66, 
IBCA-600-10-66  (Mar.  22,  1967)       139,  190, 

195,  240,  880 

IBCA-507-8-65,  IBCA-589-9-66 

(Mar.  20,  1969)  76  I.D.  43  —  156,  178,  183,  220 

Maclsaac,  Joseph,  et  al . ,  8  IBLA  51 

(Oct.  12,  1972)   676,  694, 
708,  734,  754 

MacLennan,  Finlay,  A-31068  (Jan.  16, 

1970)    708 
Maddox,  Bill  J.,  17  IBLA  234 

(Sept.  19,  1974)    
304,  680,  975 
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865,  912 
Madros,  Anna  A.,  7  IBLA  323  (Sept.  26, 

1972)  79  I.D.  606    

Matter ,  Char  lea,  et  al. ,  United  State* 
v.,  5  IBLA  209  (Mar.  21,  1972) 

79  I.D.  109   

Mahoney,  J.  R.,  A-30567  (July  25,  1966)  -  849,  852 

304,  500,  667 

35,  37,  361, 

366,  371,  378 

Mahoney,  Stanford,  R. ,  12  IBLA  382 

(Aug.  24,  1973)    

Makah  Indian  Tribe  and  Commissioner, 

Bureau  of  Indian  Affairs,  Adminis- 
trative Appeal  of  Emil  Haliewicz 

d/b/a  Skyline  Logging  and  Equipment 
Sales  v.,  3  IBIA  136  (Nov.  7,  1974) 
81  I.D.  633   

Malesich.  R.  A.,. 13  IBLA  199  (Oct.  3, 

1973)    

Mammoth  Mountain  Mining  Co.,  United 

States  v.,  A-30847  (Sept.  20,  1967) 

Manga,  Joseph  C,  Asel  L.  Crandall, 

9  IBLA  319  (Feb.  13,  1973)  - 

439 

349,  352 

921 

695,  754,  1035 

Marathon  Oil  Co.,  16  IBLA  298 

(Aug.  14,  1974)  81  I.D.  447 

Marblehead  Land  Co.,  et  al., 

A-30781  (June  15,  1967T  - 

-  120,  180,  283, 

791,  1023,  1047 

March,  Clarence,  3  IBLA  261 

(Sept.  23,  1971)    

880,  961,  969 

    68,  801 

Marco  Construction  Co.,  Appeal  of, 

IBCA-1026-3-74  (Oct.  8,  1974)  - 

Mark  Systems,  Inc.,  5  IBLA  257 

(Mar.  23,  1972)    

213,  222, 

276,  280 

20,  337,  497 

Mark  W.  Chisum  Corp.,  Appeal  of, 

IBCA-540-1-66  (Nov.  6,  1967)     143,  163,  266 
(Feb.  20,  1968)   144,  267,  862 

Markle,  Fred,  6  IBLA  52  (May  18,  1972) 

Marks,  David  C,  A-31082  (Jan.  27, 
1970)    

849,  854, 

855,  952 75 

Marsh,  Bernard  L.,  12  IBLA  371 

(Aug.  20,  1973)    78,  83,  306,  976 

Marsh,  Dorothy  H.,  9  IBLA  113 

(Jan.  22,  1973)    655,  799,  801,  803 

Marshall,  Gordon,  et  al. ,  United 

States  v.,  A-30843"Tjan.  11,  1968) 

Marshall,  Ralph  Edmund,  14  IBLA 

233  (Jan.  24,  1974)    52,  54,  72, 

995,  1030 

Marsing,  Boyd  L.,  18  IBLA  197 

(Dec.  30,  1974)    37,  39,  45,  359, 

362,  368,  372 

Martens,  Willis  P.,  4  IBLA  423 

(Nov.  22,  1971)    

Martin,  Craig,  6  IBLA  37  (May  12, 
1972)    
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Martin  Exploration,  Inc.,  11  IBLA 
292  (June  28,  1973) 
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677,  737,  758 

Martin,  Leroy,  4  IBLA  160 

(Dec.  17,  1971)    
-   29,  82,  288,  301, 

384,  904,  1019,  1039 

Martin,  Lester  E.,  United  States 

v.,  9  IBLA  236  (Feb.  1,  1973) 

Martin,  Lester  E.,  et  al.,  United 

States  v.,  A-31050  TXpr.  3, 

1970)    

514,  544,  598, 

639,  651,  846 

28,  512,  560,  590, 

607,  631,  639,  950 

Martin,  Vearl,  and/or  Apollo 
Minerals  Corp.,  18  IBLA 

234  (Dec.  31,  1974)     49,  516,  573,  622,  644, 
652,  956,  1041,  1043 

Martinis,  Daniel,  13  IBLA  58 

(Sept.  13,  1973)    
844,  897,  910 

Marvel  Mining  Co.  v.  Sinclair 
Oil  and  Gas  Co.,  et  al.. 
United  States  v.  Marvel 

Mining  Co.,  A-30871 
(Dec.  30,  1968)  75  I.D. 
407 116,  535,  557,  585,  636, 

665,  801,  857,  927,  957 

Maai  Co.,  The,  A-30996  (July  25,  1969) 

Maaonic  Homes  of  California, 

4  IBLA  23  (Oct.  27,  1971) 

78  I.D.  312    

502 

   18,  283,  492,  997 

Maaquat,  Joseph  Mjoetah,  Estate 

of,  IA-T-16  (Nov.  15,  1968)  -  427,  487,  926,  949 

Mataisz,  Richard,  A-31121  (May  12, 
1969)   916 

Matchett,  Roy  L.,  Appeal  of, 
IBCA-826-2-70  (Feb.  26, 

1971)    

190,  210,  248, 
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Parker  Industries,  Inc., 

A-31018  (Feb.  6,  1970)    
4  IBLA  117  (Nov.  30,  1971)    

Parks,  R.  H. ,  10  IBLA  287  (Apr.  17, 

Parr,  Clarence  A.,  Edwin  Harold 
Calder,  Idaho  012046,  015156 

(July  1,  1966)    

186,  950,  1015 
150,  186,  199, 

260,  904,  1015 

   763,  775 

Parrish,  Virginia  B.,  Heirs  of, 

4  IBLA  449  (Jan.  11,  1972)  - 

Patawa,  Elizabeth,  Estate  of, 

IA-1329  (June  1,  1966)    

294.  828 

481 

Patencio,  Mildred  L.  P.,  Vallerto, 
Villa,  Administrative  Appeal  of 

v.,  2  IBIA  140  (Jan.  16,  1974 

¥l  I.D.  9    

Patla,  Louis  J.,  et  al . ,  10  IBLA  127 

(Mar.  15,  19737"   Patrick  Harrison,  Inc.,  Appeal 

of,  IBCA-510-8-65  (May  24, 

1966)   

        440 

   763,  775 

238,  266,  877 
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Paumier,  Margaret  H. ,  2  IBLA  151 

(Apr.  9.  1971)    

Peabody  Coal  Co.,  1  IBLA  516 

(Aug.  3,  1970)    
4  IBLA  303  (Feb.  4,  1972)    

Page(a) 

—  785,  960 

Pcarce,  Irvin,  d/b/a  Pearce  Broa., 

5  IBLA  373  (Apr.  24,  1972)    

886 
102,  996 

1015 

Pearaon,  Inez  Mae  Moore  (Mrs.), 
A-30507  (Mar.  31,  1966)       290,  292,  297, 

299,  302 

Pecco  Coal  Co.,  1  IBMA  123 

(May  18,  1972)  79  1.0.  664   314,  327,  330 

Pederaon,  Loretta,  Estate  of,  1  IBIA 
14  (Oct.  6,  1970)  77  I.D.  270         438 

Pedroli,  Malvin,  et  aj. . ,  A-30861 
(Mar.  19,  1968T75  I.D.  63   360,  365 

Pegga  Run  Coal  Co.,  Inc.,  3  IBMA  289 
(July  22,  1974)  81  I.D.  443   314,  318 
3  IBMA  404  (Nov.  29,  1974) 

81  I.D.  669   3\t>,   324 
3  IBMA  421  (Dec.  6,  1974) 

81  I.D.  713   314,  327,  332 

Pekah,  Estate  of,  IA-1408  (July  15, 
1966)         431 

Pekovich,  V.  S.,  United  States  v., 

A-30868  (Sept.  27,  1968)    

Penman,  Donald,  Glanville,  Carl 

▼.,  A-30258  (May  4,  1965)  — 

Penn,  Linda  M.  Whitetail  (Drunkard) 
(Deceaaed  Cheyenne  Unallotted), 
Eatate  of,  2  IBIA  285  (May  9, 
1974)  81  I.D.  256    

557,  584,  636 

114,  388,  391. 

392.  401 

453,  459 

Pennington,  Lee,  A- 30455  (Dec.  6, 
1965)    

Pennxoil  United,  Inc.,  9  IBLA  88 
(Jan.  16,  1973)    

Penrose,  Herb,  United  States  v., 

10  IBLA  332  (May  1,  1973)    

Pirkes,  Asa  V.,  9  IBLA  363 
(Feb.  14,  1973)  80  I.D.  209    

Perkins,  James  D.  &  Ted  L., 
13  IBLA  74  (Sept.  18,  1973)    

Perrin,  L.  M. ,  Jr.,  et  al . ,  9  IBLA 

370  (Feb.  14,  1973)"    

Perry  and  Wallis,  Inc.,  Appeal  of, 
IBCA-508-8-65  (Mar.  27,  1968)    
IBCA-617-1-67  (July  16,  1968)    

Perry,  Peter  J.,  A-30494  (Sept.  10, 
1965)    

823,  827,  840 

        787 

527,  566,  611 

   107,  1046 

       849 

832,  846,  970 

144,  155,  164 
144,  193,  230 

913 

Perta,  C.  J.,  4  IBLA  419  (Nov.  5, 
1971)    

Peter  Kiewit  Sons'  Co.,  Appeal 
of,  IBCA-405  (Oct.  21,  1965) 
72  I.D.  415 

Peter  Pan  Seafoods,  Inc.  v. 

Shimmel,  William,  A-30280 
(June  7,  1965)  72  I.D.  242 

137, 

237, 74, 

Peter  Reias  Conatruction  Co.,  Inc., 
and  Lew  Morris  Demolition  Co. , 

Inc.,  Appeala  of,  IBCA-439-5-64, 
IBCA-495-5-65  (Jan.  20,  1967) 
74  I.D.  35   130, 

182, 
239, 

Peters,  Billie  (Haup),  Estate  of, 
IA-P-19  (July  14,  1969)    

Petera,  Curtia  D. ,  6  IBLA  5  (May  9, 

13  IBLA  4  (Aug.  29,  1973) 

80  I.D.  595    

Petera,  Franklin  W.  and  Associates, 

Appeal  of,  IBCA-762-1-69 
(Dec.  28,  1970)  77  I.D.  213    

Peterson,  Douglaa  F. ,  13  IBLA 
351  (Nov.  15,  1973)   42, 

Peteraon,  Howard  L.,  A-30358 

(Feb.  3,  1965)    

-  10, 

-  10, 

124, 174, 

244, 

258. 

Peterson,  Virgil  V.,  A-30685 

(Mar.  30,  1967)    

Petsemoie,  Edward  Leon,  Estate  of, 

IA-1266  (Oct.  10,  1966)  -- 
IA-T-10  (Apr.  29,  1968)    
IA-I-10  (Supp.)  (May  29,  1968)    

Petsemoie,  Joseph,  Estate  of, 

IA-1491  (Sept.  30,  1966)    
IA-T-12  (May  20,  1968)   434, 

Pewonka,  Lloyd,  James  Caves 
and  H.  R.  Sudbrack,  Roy  Kindle 
and  Sons,  8  IBLA  303  (Dec.  7, 
1972)   358, 

P-geia) 

223,  225, 

265,  876 

114,  956, 

984,  985 

162,  171, 
203,  228, 
259,  278, 

281,  879 

404,  407 

405,  407 

127,  148, 
184,  194, 
249,  255, 

864,  886 

347,  349 

705 

842.  844 

432 
434,  926 
434,  962 

432 

856,  900 

361,  372, 

378,  382 

Phillips,  Cecil  H. ,  A-30851 
(Nov.  16,  1967)    

Phillips,  Franklin  v.  Kentucky  Carbon 
Corp.,  2  IBMA  5  Tjan.  30,  1973) 

80  I.D.  21    

Phillips  Petroleum  Co.,  10  IBLA 

275  (Apr.  13,  1973)    

Phillips,  Vance  W. ,  Aeliaa  A.  Burnham, 
10  IBLA  125  (Mar.  13,  1973)    

14  IBLA  79  (Dec.  11,  1973) 

731 

312,  317 

508,  1044 

697,  755, 
1035 

699,  756 

Pete-Coh-Deh-Dil  (Joe  Pete),  Estate 
of,  IA-1322  (June  7,  1966)     415,  418,  920 
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Phil  pott,  Lon,  13  IBLA  332 

(Nov.  12,  1973)  — 
(On  Reconsideration)  16  IBLA 

285  (Aug.  6,  1974)    

Phi  Contractors,  Appeal  of, 
1BCA-8 74-1 1-70  (Oct.  23. 
1973)  80  I.D.  667    

Page(a) 

61,  395,  397 

61.  395, 

397,  906 

136,  153,  160, 

170.  174 

Picknoll,  Samuel  (Pickernell), 
Estate  of.  1  IBIA  168  (Nov.  1, 
1971  78  I.D.  325    

Polumbus  Corp.,  The,  8  IBLA  84 

(Nov.  2,  1972)    

Poncia,  Paul  C,  et  al.  . 
United  States  v.,  11  IBLA  302 

(June  28,  19737   - 

Pope,  John  W. ,  17  IBLA  73 

(Aug.  29,  1974)    

Page(a) 

694 

-   31,  38.  39, 

545,  567,  600, 
620,  942.  954 

50.  118.  640,  958 

Poppler,  Louis  E. 

1969)    

A-31065  (Nov.  21. 

Pierce,  Harold  Ladd,  A-30341 
(June  30,  1965) 
A-30501  (Jan.  4,  1966) 

Pierce,  Harold  Ladd,  United  States 
v.,  A-30537  (Aug.  30,  1968) 
75  I.D.  255 

761,  769,  784,  901         919 

A-30564  (Aug.  30.  1968) 
75  I.D.  270    
3  IBLA  29  (July  19,  1971) 

Pirkola,  Swante  C.  A.,  United  States 

v.,  A-30559  (June  29,  1966)    

Pitman,  Philip  Hubert,  A-30318 
(June  10,  1965)    

Pittman,  Joseph  A.,  A-30347 
(Jan.  25,  1965)    

Pittsburgh  Coal  Co.,  2  IBMA  277 

(Oct.  5,  1973)  80  I.D.  656  — 

Pittsburg  &  Midway  Coal  Mining  Co., 

The,  A-30949  (Nov.  17,  1969)    

Placer  County,  California,  Appeal 

of,  IBCA-777-5-69  (Apr.  8, 
1971)  78  I.D.  113    

Placid  Oil  Co.,  9  IBLA  384  (Feb.  16. 
1973)  80  I.D.  212    
17  IBLA  292  (Sept.  30,  1974)    

Plank,  Patricia,  Barbara  M.  Garner, 
Beard  Oil  Co.,  9  IBLA  377 

(Feb.  15,  1973)    

Plateau  Mining  Co. ,  2  IBMA  303 

(Nov.  7,  1973)  80  I.D.  716  — 

Plateau  Mining,  Ltd.,  1  IBLA  520 

(Aug.  17,  1970)    

Piatt,  Richard,  et  al. 

(Mar.  22,  19717  — 

Pleasant,  Julius  F. ,  John  Moore, 
Elia  Wassillie,  5  IBLA  171 

(Mar.  14,  1972)    

518,  535,  556 

518,  535,  583    939,  951 

114,  287, 

291,  299 

398 

244,  889,  951 

746 

702,  738 

68,  86,  92, 
305,  812 

Plume,  Maude  W.  (Deceased  Wind  River 
Arapaho  Allottee  No.  1434),  Estate 
of,  3  IBIA  192  (Dec.  9,  1974)    

Polk,  W.  E.,  United  States  v., 

A-30859  (Apr.  17,  1968)    

459 

631 

Pollard,  Lois  L. ,  A-30226  (May  4, 
1965)    

Porter  Estate  Co. ,  A-30817 

(Dec.  2,  1968)    

Porter,  Robert  A.  v.  Morrell, 
Samuel  E.,  A-30562  (June  29. 

1966)    

357.  360,  365,  369, 
373,  374,  377,  380, 

869,  926 

Poston,  James  S.,  United  States  of 
America  v.,  1  IBLA  503  (Feb.  10, 

1971)    

115,  391,  956 

Potter,  Vera,  13  IBLA  131 

(Sept.  25,  1973)    

Powell,  E.  Baden,  Jean 
Marvin  Powell,  14  IBLA  111 

(Dec.  26,  1973)    

Power  City  Construction  & 
Equipment,  Inc.,  Appeal 
of,  IBCA-490-4-65  (July  17, 

1968)  75  I.D.  185    

387,  403.  976,  1036 

787,  867,  897 

144,  198,  224, 

231,  242,  883,  926 

Power  City  Electric,  Inc.,  IBCA- 
950-1-72  (Nov.  27,  1973) 

80  I.D.  753    
157,  170,  175 

Power  Line  Erectors,  Inc.,  Appeal  of, 
IBCA-637-5-67  (Dec.  18, 

1968)   155,  165,  177 
IBCA-637-5-67  (Jan.  29, 

1969)   178>  8Wf  927 

Powers,  Victor,  and  Florence  Sellers, 

5  IBLA  197  (Mar.  20,  1972)    

Powhatan  Mining  Co.,  10  IBLA 

308  (Apr.  26,  1973)    

346,  351 

344,  497,  500,  974 

Prato,  Eugene,  5  IBLA  87  (Mar.  6,  1972)  -       719 

Pray,  Roy  J.,  A-30683  (Mar.  29, 

1967)    
Precise  Products,  Appeal  of, 

IBCA-673-10-67  (Feb.  9, 

1968)    

Pre-Con,  Inc.,  IBCA-986-3-73 

(Sept.  4,  1973)    

Pre-Con,  Inc.,  Appeal  of,  IBCA-986- 
3-73  (Dec.  2,  1974)  81  I.D.  675    

Premium  Coal  Co.,  2  IBMA  148 

(June  29,  1973)  80  I.D.  436    

Preston  Nutter  Corp.,  A-31103 

(Mar.  16,  1970)    

900,  915,  921 

249,  253,  260 

222,  246,  897 

223 

       321 

   373,  377 
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Price,  Amanda  Nellie  Ruth,  Tagala, 

Florence  Emily  v.,  A-30715 
(Nov.  10,  1966)    

Price,  Grady  C. ,  Jr.,  17  IBLA 

98  (Sept.  5,  1974)    

Page(a) 

861,  914 

-  26,  56,  73, 

336.  339,  977 

Price,  R.  C,  et  al_. ,  8  IBLA  290 

(Dec.  6,  1972)    
   762,  774 

Prince,  P.  S.,  A-30801  (Oct.  25,  1967)  —  690,  730 

Pritchett,  Alma,  United  States  v. 

A-30456  (Nov.  29,  1965)    

Provinae,  David  A.,  15  IBLA 

387  (May  28,  1974)  81  I.D. 
300 

Pruett,  Cora,  et  al.,  A-30524 

(Apr.  28,  1966T   

844,  855,  861, 

876,  919 

95,  492,  669, 
801,  816,  820, 

966,  1010 

658,  661 

Pruett,  Ray  L.  &  Freida  C.  Pruett, 
United  States  v.,  3  IBLA  23 

(July  15,  197lT    

Pubigee,  Amnion,  Estate  of,  IA-859 

(Apr.  7,  1966)    

Puckett,  R.  E.,  A-30419  (Oct.  29, 

1965)    

28,  538,  939 

—  429,  484 

—  709 

14  IBLA  128  (Dec.  28,  1973)     505,  756,  987 

Puck-Ke-Shin-No,  Frank,  Estate  of, 

IA-1373  (Mar.  15,  1966)    

Pugh,  Roy,  1  IBLA  177  (Dec.  24,  1970) 

Pulliam,  William  D.,  et  al . , 
United  States  v.,  1  IBLA 

143  (Dec.  8,  1970)    

425,  429 

110,  111 

607,  618, 

650,  870,  930 

Quarto  Mining  Co.  and  Nacco  Mining 
Co.,  3  IBMA  199  (June  19,  1974) 

81  I.D.  328    

Quigley  Land  &  Livestock  Co. 

(Nov.  18,  1965)    

A-30464 

&  F  Enterprises,  5  IBIA  411 

(Mar.  31,  1972)    

PjgeUi 

315 

364,  919 

894 

R  &  R  Construction  Co.,  Appeals  of, 

IBCA-413,  IBCA-458-9-64  (Sept. 

27,  1965)  72  I.D.  385    

Racca,  Clayton  E.,  A-30305  (June  7, 

1965)  72  I.D.  239    

159.  192,  202, 

225,  252,  268 

74,  944 

Radzevicz,  Ethel  C. ,  et_  al., 

A-30866  (Jan.  29,  19687    285,  683,  690,  751 

Radzewicz,  Paul  A.,  A-30672 

(Sept.  9,  1966)         878 

Rafferty,  William  and  Paul  G. , 

A-31085  (Mar.  27,  1970)  77  I.D.  26          663 

R.  A.  Heintz  Construction  Co. 

Appeal  of,  IBCA-403  (June 
30,  1966)  73  I.D.  196    

130,  172,  227,  238, 

266,  278,  877 

Rainbow  Resources,  Inc., 

17  IBLA  142  (Sept.  12, 

1974)    
680,  701,  733,  783 

Ralph  Child  Construction  Co.,  Appeal 

of,  IBCA-481-2-65  (Sept.  28,  1965)  -- 
IBCA-422-1-64  (Nov.  17,  1965) 

237,  876 

72  I.D.  475    

Ralph  Johnson  Lumber  Co. ,  A-30590 

(May  4,  1966)    

Ramirez,  Claudio,  14  IBLA  125 

(Dec.  28.  1973)  • 

171,  187,  269 

Purington,  Arland  £.,  and 
Eldora  R. ,  10  IBLA  118 

(Mar.  9,  1973)  ■ 

Purvis,  John  W. ,  A-30968 

(Feb.  7.  1969)    

338,  655,  657 

Pyes,  Hugo  H. 

   800,  802,  827 

A- 30541  (June  9,  1966)    681,  706 

Qualman,  Carl  D.,  et  al. , 
18  IBLA  83  (Nov.  26, 

1974)    -  84,  388.  400. 

403,  834,  1041 

Qualman,  Margaret  C. ,  A-31100 
(Feb.  3,  1970)    

Quant ex  Corp. , 
1971) 

IBLA  482  (Jan.  27, 

3  IBLA  441  (Oct.  8,  1971) 

Quantex  Corp.,  Cameo  Minerals,  Inc. 

1  IBLA  489  (Feb.  4,  1971)    

Quantex  Corp.,  e£  al. ,  4  IBLA  31 

(Oct.  28,  1971)  78  I.D.  317  -- 

Quapaw,  Melvin  (Charles),  Estate  of, 

IA-1336  (May  17,  1966)    

888 
892 

304,  674, 

731,  973 

Rampart  Enterprises,  Joseph 

Roscoe  Lewis,  A-30317  (June  7, 

1965)  72  I.D.  236    

Ramsey,  John  S.  (Wap  Tose  Note)  (Nez 
Perce  Allottee  No.  853,  Deceased), 
Estate  of,  2  IBIA  237  (Apr.  17, 

1974)  81  I.D.  197    
2  IBIA  305  (May  22,  1974) 

81  I.D.  298    

Ramsey,  Marvin  C. ,  et  al., 

United  States  v.,  14  IBLA 

152  (Jan.  11,  1974) 

Ramsher  Mining  and  Engineering  Co. , 

Inc..  7  IBLA  172  (Sept.  1,  1972) 

Ramsher  Mining  and  Engineering  Co. , 

Inc.,  United  States  v.",  13  IBLA 
268  (Oct.  24,  1973)    

56,  71,  74,  87 

463 

455 

563 

42.  546.  567. 

601.  935,  942 

Ramsher  Mining  and  Engineering 

Co.,  Little  Bear  Canyon  Park 
(Intervenor),  United  States 

v.,  14  IBLA  32  (Dec.  3,  1973) 31.  36.  48.  385. 
547,  568,  602, 

635,  859 
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Ramstad,  Loyd  and  Edith  Ramatad, 

United  States  v.,  A-30351 

(Sept.  24,  1965)    

Page(a) 

517,  575 

Rancher's  Equipment  and  Supply  Co., 
Inc.,  1  1BLA  505  (Feb.  16,  1971)          917 

Rand,  Fred  J.,  Earl  E.  Cook, 

A-30228  (Mar.  26,  1965)  - 

Ranger  Fuel  Corp.  (Mine  A,  Mine  B  and 
Mine  D),  In  the  Matter  of,  2  IBMA 

163  (July  17,  1973)  80  I.D.  708 
(Set  Aaide  by  Memorandum  Opinion 

and  Order  Upon  Reconsideration  in 

Ranger  Fuel  Corp.,  2  IBMA  186 

(Sept.  5,  1973)]  80  I.D.  604    

Ranger  Fuel  Corp.  (Mine  A,  Mine  B  and 
Mine  D),  In  the  Matter  of,  2  IBMA 

186  (Sept.  5,  1973)  80  I.D.  604    

Rankin,  Arthur  L.,  A-30568 
(Oct.  20,  1966)  73  I.D.  305 

53,  67,  71, 

977,  1018 

322 

-  87,  501,  505, 

510,  553,  577, 

622,  664,  803, 

805,  1000 

Rasmussen,  David  R. ,  Robert  M. 

Martin,  A-30549  (Oct.  11, 

1966)    

Ratterree,  John  D. ,  A-31094 

(Apr.  23,  1969)    

SI. 

289,  300, 

337,  793 

Ray  D.  Bolander  Co.,  Inc.,  Appeal 

of,  IBCA-331  (Nov.  16,  1965) 
72  I.D.  449   129, 

202,  262, 

IBCA-331  (Mar.  30,  1970)  77  I.D.  31  -- 

Ray,  Eileen  C,  A-30302  (Feb.  3,  1965)  —  980,  981 

137,  195, 

924,  963 
234,  929 

Ray' 8  Welding  &  Boiler  Repair,  Appeal 
of,  IBCA-949-1-72  (June  15,  1972)    

R.  C.  Hughes  Electric  Co., 

Inc.,  Appeal  of,  IBCA-509- 
8-65  (Nov.  30,  1966)   139,  161, 

228, 

R.  C.  Hughes  Electric  Co.,  Inc.  and 
Donovan  Construction  Co.  (A  Joint 

Venture),  Appeal  of,  IBCA-662-9-67 

(Sept.  11,  1968)    
IBCA-604-11-66  (Mar.  10,  1969)    

IBCA-604-11-66  (June  17,  1969)    

Read,  Hicks  Eugene,  15  IBLA 

403  (June  4,  1974)    

  38, 

61, 

395 

L19,  211 

173,  193, 

239,  258 

146,  247 
146,  233 

224,  234 

386,  387, 

397,  402 

Read  &  Stevens,  Inc.,  9  IBLA  67 
(Jan.  15,  1973) 

Reckmann,  Dick,  et  al . ,  8  IBLA 

227  (Nov.  28,  1972)    

Red  Eagle,  Joseph,  Estate  of, 

2  IBIA  43  (July  30,  1973) 

80  I.D.  534    

   349,  351,  354 

446,  447,  455 

Red  Feather,  Alice  Cornelia  White  Hat/ 
(Rosebud  Sioux  Allottee  No.  4895, 

Deceaaed),  Eatate  of,  2  IBIA  217 

(Mar.  26,  1974)  81  I.D.  143    

Red  Thunder,  Celeste,  a/k/a  Celeste 

Cooper,  and  (Mrs.)  William  Pease, 

Estate  of,  IA-D-15  (Dec.  11,  1967)  — 

Redd,  Charles,  d/b/a  Charles  Redd 

Sheep  Co.,  A-30219  (Apr.  15,  1966)  — 

Redd  Ranches,  A-30560  (July  27,  1966)  — 

Redmond,  Harvey,  A-31043  (Nov.  4, 
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1972)  79  I.D.  27    44,  524,  530,  609, 

858,  940,  963 

Stewart,  Neil,  e£  al.,  United  States 

v.,  1  IBLA  161  T5ec.  9,  1970)    537,  608 

Stickelman,  Elaine  S.,  9  IBLA  327 

(Feb.  13,  1973)    293,  298,  953 

Sting ley,  Woodrow  C. ,  Los  Angeles 

0153844  (May  7,  1965)    

Stipek.  Raymond  J.,  Hugh  E.  Pipkin, 

A-30477  (July  30,  1965)    

875 

Stipek,  Raymond  J., 

A- 3 0644  (Feb.  1, 

R.  A.  Keans, 

1967)  74  I.D.  57     671,  710 

A-29091 
Stitzel,  Calvin,  ct  al. 

(May  13,  1966)    

Stockmeyer,  Carolyn  C. ,  Indi- 
vidually and  as  Executrix 

of  the  Succession  of 

Edwin  W.  Stockmeyer,  1  IBLA  87 

(Oct.  30,  1970)    
-  683,  731,  736 

Stockstill,  Jack  H. ,  tt   ux. ,  and 
Vernon  C.  Mager,  et  ux. ,  1  IBLA 

278  (Feb.  22,  19717    813,  814 

Stoelting,  Thomas,  et  al.,  17  IBLA 

222  (Sept.  17,  19747"   

Stone,  Angel ine  M.  and  Willard, 

United  States  v.,  A-30728 

(Nov.  23,  19667    

49,  571,  652 

Storer,  Alfred  W.  and  Cecile  C. , 
United  States  v.,  3  IBLA  151 

(Aug.  30,  19717    539,  939 

Stowhy,  Benjamin  Harrison  (Deceased 
Yakima  Allottee  No.  2455),  Estate 

of,  and  Estate  of  Mary  G.  Cuiney 
Harrison  (Deceased  Colville 

Allottee  No.  S-925),  Estate  of, 
1  IBIA  269  (June  30.  1972) 

79  I.D.  428    

Strait,  Dorothy  A.,  A-30436 

(Nov.  22,  1965)    

Strange,  Sherri  R. , 

(Apr.  30,  1974) 

L5  IBLA  278 

507.  686,  733 

Stratman,  Omar,  A-30565  (Feb.  23, 
1966) 

16  IBLA  222  (July  8,  1974)    

Stringham,  Don  A. ,  1  IBLA  470 

(Dec.  30,  1970)    

913,   919 

78,   955 

886 

Stull,  Neil  F.,  et  al.. ,  A-30408 

(Aug.  19,  19657    

St umbo,  Robert  G. ,  United  States  v., 

A-30702  (Mfcr.  6,  1967)    

Sturlin,  Phillip  G. ,  Clover  Sturlia, 

3  IBLA  407  (Aug.  10,  1971)    

Sudder,  Lloyd  D. ,  ,16  IBLA  1 

(June  14,  1974)    

Sullivan,  Claire,  A-30855  (Aug.  29, 

1967)    

681,  70S 

908,  915 

891 

61,  65,  83,  990 

Sullivan,  Cornelius  D.  (a/k/a  Corney 
Sullivan)  and  Josie  L.  Sullivan, 

United  States  v.,  5  IBLA  275 

(Apr.  3,  1972)    

Sullivan,  Frank  R. ,  United  States  v., 

9  IBLA  278  (Feb..  6,  1973)   

Sullivan,  Paxton  J.,  14  IBLA  120 

(Dec.  28,  1973)  80  I.D.  810  — 

Sundance  Coal  Co.,  10  IBLA  317 

(Apr.  27,  1973)   ■   

895,  910 

48,  113 

399,  1036 

100 

Sunny  Cove  Development  Corp., 
Administrative  Appeal  of, 

v.  Cruz,  Flora,  a/k/a  Florida 
Patencio  (Lessor),  3  IBIA  33 

(Aug.  27,  1974)  81  I.D.  465  — 

Sun  Oil  Co.,  et  al.,  0CS-G1711, 

etc.  (July  23,  1968)    

—  440,  441,  1023 

—  254,  728,  796 

Sunset  Construction,  Inc.,  Appeal 

of,  IBCA-454-9-64  (Oct.  29, 

1965)  72  I.D.  440    
196.  202,  214, 

216,  260,  268 

Superior  Oil  Co. ,  CS-40-0&G 
(Dec.  29,  1969)    

796 

Superior  Oil  Co.,  The, 
Transocean  Oil,  Inc., 

12  IBLA  212  (July  18, 

1973)  - 

3,  120.  157,  263.  336, 

339,  761,  797,  843,  1049 

Surles-Rupert  Dodge,  Inc.,  Appeal 

of,  IBCA-650-6-67  (Dec.  12, 

1967)    

Surman,  William  P.,  et  «1.,  A-31010 

(Dec.  1,  1969)    

Surman,  William  P.,  Mary  Van  Anderson 

Surman,  18  IBLA  141  (Dec.  6.  1974)    

Surprise  Venture  Associates, 

7  IBLA  44  (Aug.  1,  1972)  • 

Susquehanna-Western,  Inc.,  A-30714 

(Aug.  18,  1967)    

Suvlu,  Lester,  3  IBLA  125  (Aug.  20, 

1971)    

143,  185,  230 

   820,  1008 

108 

651,  1040,  1042 

   804,  962 

        67 

Swain,  Frances  (Mrs.),  United 

States  v.,  A-30926  (Dec.  30, 

1968)    
535,  585,  616 

1  IBLA  472  (Dec.  30,  1970)  — 
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Swallow,  Alberta  Hill,  «t  «1.( 

United  States  v.,  A-30000 

(Apr.  8,  1965)"   A-30000  (Supp.)  (Jan.  6,  1967) 

74  I.D.  1    

294, 

Swan,  Jeaae,  Estate  of,  IA-1268 

(Apr.  28,  1966)    

Swanson,  Charles  M.  and  Betty,  A-30598 
(Apr.  27,  1966)    

Swanson,  Elmer  H.,  United  States 

v.,  14  IBLA  158  (Jan  16,  1974) 

81  I.D.  14    

25, 

Page(a) 

296,  299 

295,  297 

417,  855 

493,  602, 

632.  637 
Swanson,  Ervin  A.  (Appellant), 

John  D.  Weber,  Herman  C.  Weber, 

d/b/a  Weber  Brothers  (Inter- 
veners), 10  IBLA  33  (Feb.  22, 

1973)   363,  375,  376,  381 

Taylor,  Raymond  H.,  United  Statea 

v.,  A-30776  (Oct.  6,  1967)    

Taylor,  Robert  M. ,  Tranaamerica  Title 
Insurance  Co.,  1  IBLA  151  (Dec.  9, 1970) 

Page(s) 

579,  645,  1001 

346.  348 

Teal,  John  J.,  Jr., 

(June  30,  1971) 

2  IBLA  456 

891 

Tecon  Corp.,  Appeal  of,  IBCA-536-12-65 
(Aug.  10,  1966) 

-  238,  878 

Teegarden,  Paul  A.,  Appeal  of, 
IBCA-419-1-64  (July  27,  1965) 

72  1.0.  301   159,  215,  279,  281 

(Dec.  14,  1965)  72.  I.D.  533        861 

Tenme,  Donald  H.  (Mr.  and  Mrs.), 
Uniform  Relocation  Assistance  Appeal 

of,  1  0HA  74  (Nov.  21,  1974)        1021 

8vapp,  Winnie  R. 

1969)    

A-31146  (June  26, 

8wauger  Contractora,  Appeal  of, 

IBCA-609-12-66  (July  11,  1967) 130,  204,  229 

Tabbytite,  Bertha  Mae,  Glenn  M. 
Clarke  v.,  Tabbytite, 

Bertha  Mae.  A-29636.  A-29938 

(Mar.  23,  1965)  72  I.D.  124  —  56,  62,  391,  392, 
401,  403,  406 

Taf-Poie  (Tof-Poie),  Estate  of, 

IA-1413  (May  9,  1966)   430,  484 

Tcnneco  Oil  Co.,  7  IBLA  151  (Aug.  29, 

1972)    8  IBLA  282  (Dec.  6,  1972)    

Tenneco  Oil  Co.,  17  IBLA  285 

(Sept.  27,  1974)    

Tenopir,  Charles  and  Georgia  C, 

10  IBLA  43  (Feb.  26,  1973)  — 

723,  786 

754,  1034 

713.  714.  759 

696 

Terry,  Ernest  R.  and  Otto  R. 
Stocker,  United  States  v., 

10  IBLA  158  (Mar.  26,  1973)  -  544,  565.  599.  942 

Tagala,  Florence  Emily  v.  Gorsuch, 
Norman  C.  Special  Administrator  of 

the  Estate  of  Amanda  Price,  A-31241 
(Jan.  9.  1970)    

Tagala,  Florence  Emily  v.  Price, 

Amanda  Nellie  Ruth,  A-30715 

(Nov.  10,  1966)    

Tampson,  Walter,  A-30938  (Nov.  13. 
1968)   

Tandy,  Anne  Burnett,  et  al., 

7  IBLA  356  (Sept.  28,  1972)  -  741,  769, 

Tanner,  Max,  Cross  (X)  Ranch, 

Warren  Rasmus sen,  Ross  Warburton 

(Appellants),  Clarence  A.  Elquist 
(Intervenor),  2  IBLA  183  (Apr.  22, 
1971)  78  I.D.  134    

861, 

914 

657 

788. 

791 

Taehoff,  Ethel  E.,  A-30362  (July  23, 
1965)    

Tate,  Willi.  M.,  Jr.,  and  Donald  M. 
Cook,  10  IBLA  78  (Mar.  5.  1973) 

Taylor,  Benjamin  L.  and  Martha  L., 
United  States  v.,  2  IBLA  437 

(May  11,  1971) 

363,  365, 

370,  380 

828,  924 

696,  719 

8  IBLA  264  (Dec.  4,  1972) 41,  542, 

Taylor,  H.  A.,  et  «1.,  United  States 

v.,  11  IBLA  119"Tjune  7,  1973)  — 

Taylor,  Jack  C.,  A-31014  (June  25, 
1969)    

Taylor,  Martha  D.  (On  Reconaideration), 

17  IBLA  329  (Oct.  21,  1974)    

890 

563,  596 

41,  566, 

600.  630 

361,  374 

69 

Tctrick.  Arthur  K.,  A-30388  (July  22, 

1965)    

Texaco.  Inc..  A-30290  (Apr.  29,  1965) 
A-30772  (Jan.  24.  1968) 

75  I.D.  8    A-30997  (Aug.  13,  1969) 
76  I.D.  196 

1  IBLA  477  (Jan.  18,  1971)  — 

110 

705,  1005 

673,  795,  797 

740,  768,  788        888 

Texas  American  Corp.,  14  IBLA  217 

(Jan.  24,  1974)   

Texas  Eastern  Transmission  Corp., 

14  IBLA  361  (Feb.  21,  1974)  - 

Texas  Gulf  Sulphur  Co.,  1  IBLA  494 

(Feb.  5,  1971)    

Texas  Oil  and  Gas  Corp.,  A-30591 

(June  20,  1966)    

Thayer,  Sid.  A-30698  (Aug.  24.  1966) 

Thorn,  Jess  A. ,  United  States  v^. , 

A-30459  (Nov.  17,  1965)    

765,  777, 

783,  787 

877 

876 

907- 

Thomas,  Albert,  et  ux.  (Contestees) 

v.  DeVilbiss,  Sam  A.  et  ux. 
(Contestants),  10  IBLA  56 

(Feb.  28,  1973)   347,  544, 

599,  958,  998 

Thomas,  Annie  Earth,  Estate  of,  IA-D-7 

(Mar.  30,  1967)   

Thomas,  Edward  (Edwin),  Estate  of, 

IA-836  (May  2,  1966)    
IA-836  (Nov.  21,  1966)    

425 

417 419 



XCVIII 

Thomas,  Flonie,  18  IBLA 

7  (Nov.  7,  1974)    

Page(s) 

62.  83,  86,  308,  388, 

391,  395,  397,  1010,  1038 

Thomas,  Flora  (On  So  Quah),  Estate  of, 
Estate  of  Wah  Pe  Co  Niah,  Nettie 
Kitchkumme  (Ke  Wan  Re  Mo  Quah), 

Estate  of  Ella  Dupuis  Masouat, 

IA-1432,  1A-1433,  IA-1434  (June  1, 

1966)   

425 

Thomas ,  Paul  M. ,  e£  al. ,  United 
States  v. ,  1  IBLA  209 

(Jan.  12.  1971)  78  I.D.  5     523,  529.  530,  608 

Thompson  Construction,  Inc..  Appeal  of, 

IBCA-965-5-72  (Nov.  8,  1972)    

169 

Thompson,  Curtis  E.,  A-30743 
(June  14.  1967)  74  I.D.  168 

Thompson,  James  L.  and  Cordon  L., 

14  IBLA  131  (Jan  7,  1974)    

683,  689.  751 

       830 

Thompson,  Lawrence  v.  Area  Director, 

Aberdeen,  e£  al. ,  Administrative 
Appeal  of,  3  IBLA  209  (Dec.  16, 

1974)   

Thompson,  Stanley  P. ,  A-30918 

(Jan.  26,  1968)    

Thorton,  Pauline  C. ,  17  IBLA  251 

(Sept.  23,  1974)    

Thorson,  Thomas  S.,  Jr. 

(Oct.  15,  1974)    

17  IBLA  326 

Ti,  Inc.  v.  Minnesota  Mining  and 

Manufacturing  Co.,  A-31106  (Jan.  16, 
1969) 

A-31106  (Supp.)  (July  2,  1969) 

Tiley.  L.  H. ,  A-30513  (May  4,  1966) 

Timber  Access  Industries  Co.,  A-30834 

U.-  (Dec.  28,  1967)   

339.  995 

922 

767.  780 

69 

558.  957 
559.  958 

283.  284. 

285.  505 

840.  1014 

Tineyuyah  (Moses),  Estate  of, 

103  (July  12,  1971)    

IB1A 
462 

Tipperary  Land  &  Exploration 
Corp.,  7  IBLA  270  (Sept.  19, 

1972)  79  I.D.  596    29,  254,  729, 

796.  1045 

Tiscornia,  Eugene  P.,  Sr.,  Margaret 
Tiscornia.  1  IBLA  195  (Dec.  30, 

1970)    

13  IBLA  136  (Sept.  25,  1973)    

Tobiassen,  Mildred  J.,  United  States 

v.,  10  IBLA  379  (May  11,  1973)  — 

       660 

656,  660,  664 

496,  832. 

934,  954 

Toke  Cleaners,  Appeal  of,  IBCA-1008- 

10-73  (May  10,  1974)  81  I.D.  258  - 

Tolbert,  Grace,  Estate  of,  IA-D-24 

(Sept.  5,  1968)    

Tolbert,  Crace  First  Eagle  (Talbert) 
(Deceased  Allottee  No.  1318  of  the 

Fort  Peck  Indian  Reservation  of 

Montana),  Estate  of,  1  IBIA  209 

(Feb.  4,  1972)  79  I.D.  13    

Ton-Nah-Pa  (Navajo  Allottee  No.  011410, 
Deceased),  Estate  of,  2  IBIA  152 

(Jan.  28,  1974)  81  I.D.  42    

*«««<«> 

452,  459 

Top  Bear,  Hugh  C. ,  Estate  of,  IA-D-9 

(July  13,  1967)    

Tower.  Emery.  3  IBLA  403  (July  29. 

1971   
890 

Townsend,  R.  C.  Jim,  18  IBLA  100 
(Nov.  27,  1974) 

Townsend,  Roland  C. ,  A-30142, 

A-30250  (Sept.  14,  1965)  - 

Trace  Fork  Coal  Co.  (Mine  No.  4), 

1  IBMA  68  (June  25,  1971)    

572,  627, 

629,  642,  1038 

99,  102,  344.  860 

   312,  331 

Trachte,  William  F.,  A-3029) 

(June  8,  1965)    
104.  110,  1011 

Track,  Charles  a/k/a  Charles  Afraid  of 
His  Track  (Deceased  Fort  Peck  Allottee 

No.  1106,  Probate  No.  R-61-69-S), 
Estate  of,  1  IBIA  216  (Mar.  15,  1972) 

72  I.D.  83   460,  463 

Transcontinental  Gas  Pipe  Line  Corp., 

et  al.,  A-30622  (Jan  29,  1968)     27.  847, 
947.  1027 

Trask.  M.  F.,  4  IBLA  252 

(Jan.  13,  1972)   687.  752,  1033 

Traxinger,  Lawrence  J., 

(Oct.  30.  1967)    

A-30874 

900.  915 

Tray lor  Brothers.  Inc..  Appeal 

of,  IBCA-387  (Mar.  15.  1965) 

72  I.D.  113    

136.  154, 

172,  181.  258 

Tree  Land  Nursery,  Inc.,  Appeal  of, 

IBCA-436-4-64  (Oct.  31,  1966)  —  139,  195,  228, 
239,  256,  878 

Trexler,  Richard  B.,  3  IBLA  447 

(Oct.  20.  1971)   890 

Triangle  Mining  Co.,  et  al. ,  United 

States  v.,  A-30933TMar.  19,  1968)    922 

Trowbridge.  Harold  E.  and  Alice  L. . 

A-30954  (Jan.  17.  1969)   337.  654.  949 

Trudell.  Chris,  Estate  of,  IA-D-6 

(Mar.  16,  1967)    

Trussel,  Fannie  E.  Lewis,  United  States 

v.,  7  IBLA  225  (Sept.  11,  1972)     47,  647, 
1002,  1004 

Tucker,  Annie  Johnson  Yokum,  Estate  of, 

IA-P-1  (Nov.  23,  1966)    

425 

Tucker,  Daisy  (Mrs.),  Uniform 
Relocation  Assistance  Appeal 

of,  1  OHA  58  (July  15.  1974) 

Tucson  Radio,  Inc.,  8  IBLA  441  (Dec.  27 

1972)    

1021,  1022,  1023 

852,  853 

Tullar  Power  Construction,  Inc., 

Appeal  of,  IBCA-633-4-67 

(Aug.  12,  1969)    
197,  208,  869 

Turnbull,  Wayne  R. ,  A-30865  (Aug.  31, 

1967)    
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Turner,  Freda,  A-310113  (June  19,  1969) 
76  1.0.  105  — 

istsisl 
6SS 

Tutting,  Theodore  M.  (Mr.  and  Mrs.), 
Uniform  Belocation  Aaaiatance 

Appeal  of,  1  OHA  46  (Mar.  6,  1974)  —  1020,  1023 
1  OHA  55  (June  17,  1974)        1023 

Tyee  Construction  Co.,  Appeal 

of,  IBCA-692-1-68  (June  30, 
1969)  76  I.D.  118    181.  234,  243,  261 

Tyler,  Alfred  E.  (Executor),  13  IBLA 

316  (Nov.  1,  1973)    

Ulaer,  Severin  F.,  Heir  of  Joseph 

Ulaer  (Deceaaed),  A-30375  (Aug.  11, 

l965)    

Uniform  Relocation  Aasiatance  Appeal 

of  Anker,  Walter  S.  (Mr.),  1  OHA  67 

(Aug.  1,  1974)    

764,  777 

53,  85 

Onifora  Relocation  Aaaiatance  Appeal 

of  Eaaley,  Maldrua  and  Geraldine, 
I  OHA  18  (Aug.  3,  1973)  80  1.0. 

554   

Onifora  Relocation  Aaaiatance  Appeal 

of  Lund,  Dean  A.  and  Janet  C. , 

1  OHA  43  (Feb.  6,  1974)    

1022 

1021 

Onifora  Relocation  Aaaiatance  Appeal 

of  May,  Earl  C,  1  OHA  27  (Nov.  7, 

1973)  80  I.D.  718    1021.  1022 

Onifora  Relocation  Aaaiatance  Appeal 

of  Maytag,  John  Robert,  1  OHA  50 

(May  17,  1974)  81  I.D.  290    

Onifora  Relocation  Aaaiatance  Appeal 
of  Shenton,  William  M.  (Mrs.), 

1  OHA  70  (Oct.  11,  1974)    

Onifora  Relocation  Aaaiatance  Appeal 
of  Teame,  Donald  H.  (Mr.  and  Mre.), 

1  OHA  74  (Nov,  21,  1974)    

1021 

1021 

1021 

Onifora  Relocation  Aaaiatance 

Appeal  of  Tucker,  Daiay  (Mra.), 

1  OHA  58  (July  15,  1974)    1021,  1022,  1023 

Onifora  Relocation  Aaaiatance  Appeal 

of  Tuaeing,  Theodore  M.  (Mra.  and 

Mra.),  1  OHA  46  (Mar.  6,  1974)  — 
1  OHA  55  (June  17,  1974)    

1020,  1023 
1023 

Onion  Carbide  Corp.,  3  IBMA  314 

(Sept.  12.  1974)  81  I.D.  531 314 

Union  Oil  Co.  of  California,  A-30308 

(May  17,  1965)  72  I.D.  217    70.  739,  781 

Union  Oil  Co.  of  California  et  al., 

A-29560  (Supp.)  (July  30,  1965) 
72  I.D.  313      509,  532, 

552,  627,  907 

A-29560  (Supp.  B)  (Dec.  13.  1965)     532.  907 

Union  Pacific  Railroad  Co., 

A-29607,  A-2  9686  (Feb.  16, 
1965)  72  I.D.  76    

Union  Texaa  Petroleum,  A- 309 70 

(Mar.  5,  1969)    

672,  831.  855,  968 

   761,  771,  785 

United  Exploration  Corp.,  Appeal  of, 

IBCA-427-2-64  (Oct.  7,  1965)     120,  137,  225 

United  Mine  Worker a  of  America 

(District  No.  15,  Local  Union  9856) 

▼.  CP4I  Steel  Corp.,  3  IBMA  187 

TMay  31,  1974)  81  I.D.  308    

Fage(a) 

316,  317 

United  Mine  Worker a  of  America 

(Diatrict  #  31),  1  IBMA  31 

(May  4,  1971)  78  I.D.  153   316,  318,  321 

United  Mine  Workera  of  Amercia 

(District  #  2,  Local  Union  1S20) 
v.  Ruahton  Mining  Co.,  2  IBMA 

T9  (Feb.  8,  1973)  80  I.D.  653  — 
2  IBMA  55  (Mar.  1,  1973) 

80  I.D.  655    3  IBMA  217  (June  20,  1974) 

81  I.D.  346    3  IBMA  231  (June  27,  1974) 

81  I.D.  368    

323 

—  332 

—  316,  317 

—  316,  317 

United  Nations  Constructors ,  Inc., 

Appeal  of,  IBCA-686-11-67 
(Dec.  31,  1968)    

174,  178,  232 

United  States  v.  Alarco  (Formerly 

Mena  Mining  and  Exploration  Co., 

Inc.),  9  IBLA  1  (Jan.  10,  1973)        41,  543, 

564,  597,  941 

United  States  v.  Alexander, 

Ken  and  Kenneth  D.,  17  IBLA 

421  (Nov.  4,  1974)    

United  States  v,  Almgren, 

Leonard,  et  al.,  17  IBLA 

295  (Sept.  30,  1974)    

United  Statea  v.  Anderson, 

A.  F.,  et_  aT.,  15  IBLA 

123  (Mar.  20,  1974)    

43,  516,  550, 
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Issued  an  opinion  in  a  nonreported  case,  the  fact  is  indicated;  otherwise  no  opinion  was 

written.  Unless  otherwise  indicated,  all  suits  were  commenced  in  the  United  States  District 

Court  for  the  District  of  Columbia  and,  if  appealed,  were  appealed  to  the  United  States  Court 

of  Appeals  for  the  District  of  Columbia  Circuit.  Finally,  If  judicial  review  resulted  in  a 
further  departmental  decision,  the  departmental  decision  is  cited. 

Adler  Construction  Co..  67  I.D.  21  (1960) 
(Reconsideration) 

Adler  Construction  Co.  v.  U.S.. 

Cong.  10-60.   Dismissed,  423  F. 
2d  1362  (1970);  rehearing  denied, 

July  15,  1970;  cert,  denied.  400 

U.S.  993  (1970);  rehearing  denied, 
401  U.S.  949  (1971). 

Adler  Construction  Co.  v.  U.S.. 

Cong.  5-70.  Trial  Conor's,  report 
accepting  &  approving  the  stipulated 
agreement  filed  September  11,  1972. 

Administrative  Appeal  of  Ruth  Pinto  Lewis  \ 
Superintendent  .of  the  Eastern  Navajo 

Agency,  4  IBIA  147;  82  I.D.  521  (1975) 

Ruth  Pinto  Lewis,  Individually  &  as 
the  Administratrix  of  the  Estate  of 

Ignacio  Pinto  v.  Thomas  S.  Kleppe. 

Secretary  of  the  Interior,  &  U.S.. 

Civil  No.  CIV-76-223  M,  0.  N.M. 
Suit  pending. 

Administrative  Appeal  of  Robert  B.  Wooding, 
et  al.  v.  Commissioner,  Bureau  of  Indian 

Affairs,  4  IBIA  255  (1975),  Reconsider- 
ation denied,  5  IBIA  9  (1976) 

Robert  B».  Wooding,  d/b/a  Associated 
Investors,  &  Auburn  Enterprises,  Inc. 

v.  Thomas  Kleppe,  Secretary  of  the 

Interior,  et  al. ,  Civil  No.  C76-86T, 
W.D.  Wash.   Suit  pending. 

Estate  of  John  J.  Akers.  1  IBIA  8; 
77  I.D.  268  (1970) 

Dolly  Cusker  Akers  v.  The  Dept.  of 
the  Interior,  Civil  No.  907,  D.  Mont. 

Judgment  for  defendant,  September  17, 
1971;  order  staying  execution  of 
judgment  for  30  days  issued  October 
15,  1971;  appeal  dismissed  for  lack 

of  prosecution,  May  3,  1972;  appeal 

reinstated,  June  29,  1972;  aff'd, 
499  F.  2d.  44  (9th  Cir.  1974). 

State  of  Alaska 

Andrew  Kalerak,  Jr.. 73  I.D.  1  (1966) 

Andrew  J.  Kalerak,  Jr.,  et  al.  v. 

Stewart  L.  Udall,  Civil  No.  A-35-66, 
D.  Alas.  Judgment  for  plaintiff, 

October  20,  1966;  rev'd.,  396  F. 
2d  746  (9th  Cir.  1968);  cert,  denied, 
393  U.S.  1118  (1969). 

William  T.  Alexander.  21  IBLA  56  (1975) 

Petition  for  Reconsideration,  denied  by 
Order,  January  5,  1976. 

William  T.  Alexander  v.  Kent  Frizzell, 

Acting  Secretary  of  the  Interior,  et  al. 

Civil  No.  CIV  75-538,  D.  N.  M.  Suit 

pending. 

E.  H.  Allen  &  Frank  Melluzzo,  A-30182 

(July  9,  1964) 

E.  H.  Allen  &  Frank  Melluzzo  v. 

Stewart  L.  Udall,  Civil  No.  1001 

D.  Ariz.   Judgment  for  defendant, 

April  27,  1967;  no  appeal. 

William  Allen.  17  IBLA  1  (1974) 

William  Allen  v.  Rogers  C.  B.  Morton, 

Secretary  of  the  Interior,  Civil  No. 

C-74-331,  D.  Utah.  Rev'd.  &  remanded, 
April  20,  1976;  appeal  filed  June  23, 
1976. 

Allied  Contractors,  Inc. I.D.  145  (1961) 

Allied  Contractors,  Inc.  v. 

U.S.,  Ct.  CI.  No.  163-63. 
Stipulation  of  settlement 
filed  March  3,  1967;  compromised. 

American  Telephone  &  Telegraph  Co. , 
25  IBLA  341  (1976) 

American  Telephone  &  Telegraph 

Co.  v.  Dept.  of  the  Interior, 

Rogers  C.  B.  Morton,  et  al. , 

Civil  No.  5695,  D.  Wyo.   Dismissed 

with  prejudice,  December  26,  1973; 
order  amending  judgment  filed 
February  15,  1974. 

The  Atchison,  Topeka  &  Santa  Fe 
Railway  Co.  v.  Emma  Mae  Cox,  U.S. 
v.  Emma  Mae  Cox  &  M.  D.  &  Edith 
Rawls,  4  IBLA  279  (1972) 

Edith  Rawls,  individually  & 
as  Administratrix  of  the  Estate 

M.  D.  Rawls,  Deceased,  &  Emma 
Mae  Cox,  a  widow  v.  U.S.,  Rogers 

C.  B.  Morton,  et  al.,  Civil  No. 

73-19  PCT  CAM,  D.  Ariz.   Judgment 
for  defendant,  April  22,  1975; 

reconsideration  denied,  November 

18,  1975;  appeal  filed  January 

16,  1976. 

Virginia  Gail  Atchison,  et  al.,  13  IBLA 

18  (1973);  George  Ondola.   17  IBLA  363 
(1974),  Petition  for  Reconsideration 
denied  by  Order,  March  17,  1975; 
Susie  Ondola.  17  IBLA  359  (1974), 
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Petition  for  Reconsideration  denied 
by  Order,   March  17,   1975. 

George  Ondola.    Susie  Ondola,    Charlie 
John,   and  on  behalf  of  all  other  Alaska 
Natives  similarly  situtated  v.   James 
Hathaway,   et  al. .    Civil  No.    A75-111,   D. 
Alas.      Suit  pending. 

Ulantlc 
Oil  Co. 
Untie   Richfield  Co..   Marathon 
Oil  Co..    81   I.D.    457    (1974) 

Marathon  Oil  Co.   v.   Rogers  C.   B. 
Morton.   Secretary  of   the  Interior. 

et  al..  Civil  No.  C  74-1  fin  t  n"   
Wyo.   Suit  pending. 

tlantic  Richfield  Co..  Marathon 
Oil  Co..  81  I.D.  457  Q974) 

Atlantic  Richfield  Co.  & 

Pasco.  Inc.  v.  RogerT"cT  B. 
Morton.  Secretary  of  the 

Interior,  Vincent  E.  McKelvey. 

Dlr.  of  Geological  Survey,  & 
C.  J.  Curtis.  Area  O&C  Supervisor. 
Geological  Survey.  Civil  No. 

C  74-181,  D.  Wyo.   Suit  pending. 

itate  of  Albert  Attocknie.  LA-1442 

^fMO^ke^et^l.,  a-28454  (October lb,    1960).  v0n  reconsideration  Autrice 

C  Copeland.  69  I.D.  1  (1962).    

Autrice  Copeland  Freeman  v. 
Stewart  L.  Udall,  civil  No.  1578, 
D.  Ariz.   Judgment  for  defendant, 
September  3,  1963  (opinion);  aff'd., 
336  F.  2d  706  (9th  Cir.  1964);  no 
petition. 

Leslie  N.  Baker,  et  al..  A-28454  (October  26, 
I960). On  reconsideration  Autrice  C. 
Copeland.  69  I.D.  1  (1962). 

Autrice  Pope land  Freeman  v. 

Stewart  L.  Udall.  Civil  No.  1578, 

D.  Arir.  Judgment  for  defendant, 

September  3,  1963  (opinion);  aff'd., 
336  F.  2d  706  (9th  Cir.  1964);  no 

petition. 

H\f;,^ldwin  &  John  R*  Kpp"nfi' 3  ibla  7i 
H.  E.  Baldwin  &  John  R.  Keeling  v. 
Rogers  C.  B.  Morton,  et  al..  Civil 
No.  72-438  PHX  CAM,  D.  Ariz. 
Dismissed,  May  29,  1974;  appeal 
dismissed,  January  16,  1976. 

(February  7,  1966) 

Willis  Attocknie  v.  Stewart  L.  Udall. 
Civil  No.  1646-66.   Dismissed  with 
prejudice,  261  F.  Supp.  876  (1966); 
rev'd.,  390  F.  2d  686  (10th  Cir. 
1968);  cert,  denied,  393  U.S.  833 
(1968). 

Ball  Brothers  Sheep  Cn 
2  IBLA  166  (1971) 

et  al.. 

Ball  Brothers  Sheep  Co.  v.  Rogers 
C  B.  Morton.  Civil  No.  1-72-35, 
D.  Idaho.  Dismissed,  October  12, 1973;  no  appeal. 

Ballard  E.  Spencer  Trust,  inc 

25  (1974)  
'   

18   IBLA 

rold  Babcock.    et  al, 
(June  16,   1965) 

A-30301 

James  Babcock,  et  al.  v.  Stewart  L. 

Udall,  Civil  No.  1-66-87,  S.  D.  Idaho. 
Judgment  for  defendant,  June  24,  1969; 
no  appeal. 

rid  C.  Bagley,  et  al..  A-30138 
[December  29,  1964) 

David  C.  Bagley.  et  al.  v.  Stewart  L. 

Udall,  et  al..  Civil  No.  109-65,  D. 
Utah.   Judgment  for  plaintiff,  June  13, 
1966;  decree  of  dist.  ct.  vacated,  case 
remanded  to  be  dismissed  as  moot, 
January  20,  1967,  10th  Cir.;  dismissed, 
April  24,  1967. 

en  S.  Bailey  &  C.  BurgHn,  u  ibla (1973) 

ee  William  D.  Sexton,  et  al , 

:.  Bailey,  et  al..  7  IBLA  266 

l972).  R.  C.  Bailey  &  C.  Burelin. 

)  IBLA  281  (1973)    
ie  William  D.  Sexton,  et  al. 

rt  V.  Bailey,  et  al..  12  IBLA 
3  (1973) 

Max  L.  Krueggr  v.  Rogers  C.  B. 
Morton.  Secretary  of  the  Interior 
Civil  No.  74-1256.   Dismissed,   January  28,  1975;  no  appeal. 

Ballard  E.  Spencer  Trust.  Inc.  v. 
Rogers  C.  B.  Morton,  Secretary  of 

the  Interior,  et  al..  Civil  Mr,.  '71-^n ( D.  N.  M.  Judgment  for  defendant, 
August  19,  1975;  aff'd.,  November 

Estate  of  Myron  Bangs,  Jr.,  IA-1327 
(February  7,  1966) 

Helen  Pratt  Matin,  et  al.  v. 

Johnson.  Supt..  Osage  Ind. 

Agency  &  Udall.  Civil  No.  6444, 
N.D.  Okla.   Sustained,  June  2, 

1967;  dismissed,  June  25,  1970. 

Max  Barash,  The  Texas  Co.,  63  I.D.  51 
(1956) 

Max  Barash  v.  Douglas  McKay,  Civil 

No.  939-56.   Judgment  for  defendant, 

June  13,  1957;  rev'd.  &  remanded, 
256  F.  2d  714  (1958);  judgment  for 

plaintiff,  December  18,  1958.   Sup- 
plemental decision,  66  I.D.  11  (1959); 

no  petition. 

Barnard-Cur tiss  Co..  64  I.D.  312  (1957) 
65  I.D.  49  (1958) 

Barnard-Curtiss  Co.  v.  U.S.,  Ct.  CI. 

No.  491-59.  Judgment  for  plaintiff, 
301  F.  2d  909  (1962). 

R.  M.  Barton.  7  IBLA  68  (1972) 

R.  M.  Barton  v.  Rogers  C.  B. 

Morton,  et  al..  Civil  No.  9692, 

D.  N.M.   Dismissed  with  prejudice, 
December  20,  1972;  no  appeal. 
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R.  M.  Barton, 

(1972) 

4  IBLA  229;  5  IBLA  1 

R.  M.  Barton  v.  Rogers  C.  B. 

Morton,  et  al. ,  Civil  No. 

9322,  D.  N.M. 

R.  M.  Barton  v.  Rogers  C.  B. 

Morton,  et  al. ,  Civil  No.  9415, 

Actions  consolidated.   Dismissed 

with  prejudice,  December  20,  1972; 
no  appeal. 

Eugenia  Bate,  69  I.D.  230  (1962) 

Katherine  S.  Foster  &  Brook  H. 

Duncan,  II  v.  Stewart  L.  Udall, 
N.M.   Judgment 1964; Civil  No.  5258,  D. 

for  defendant,  January  8, 

rev'd.,  335  F.  2d  828  (10th  Cir. 
1964);  no  petition. 

Battle  Mountain  Co. 

31,  1963) 

A-29146  (January 

Battle  Mountain  Co.  v.  Stewart  L. 

Udall,  Civil  No.  64-29,  D.  Ore. 
Per  curiam  decision,  255  F.  Supp. 

382  (1966);  rev'd.,  385  F.  2d 
90  (9th  Cir.  1967);  cert,  denied, 
390  U.S.  957  (1968). 

Bay  Construction  Co.,  et  al. 
(November  30,  1960) 

IBCA-7  7 

Bay  Construction  Co.,  et  al.  v. 

U.S.,  Ct.  CI.  No.  302-60.  Dismissed 
with  prejudice. 

Robert  L.  Beery,  et  al., 
I.D.  249  (1976) 

25  IBLA  287;  83 

J.  A.  Steele,  et  al.  v.  Thomas  S. 

Kleppe  in  his  capacity  as  Secretary 
of  the  Interior,  &  U.S.,  Civil  No. 

C76-1840,  N.D.  Cal.   Suit  pending. 

Estate  of  Julius  Benter,  IBIA-70-5 
(November  17,  1970),  1  IBIA  59  (1971) 

George  B.  Brazie,  individually  &  as 
the  Executor  of  the  Last  Will  & 

Testament  of  Julius  Benter,  Deceased 
v.  Rogers  C. Morton,  Civil  No. 

S-2360,  E.  D.  Cal.   Stipulated 
dismissal  with  prejudice. 

Sam  Bergesen.  62  I.D.  295 

Reconsideration  denied,  IBCA-11 
(December  19,  1955) 

Sam  Bergesen  v.  UJ5. ,  Civil  No.  2044 
D.  Wash.  Complaint  dismissed  March 

11,  1958;  no  appeal. 

Estate  of  William  Bigheart.  Jr..  IA-T-21 

(August  8,  1969),  IA-T-21  (Supp.) 
(September  4,  1969) 

Velma  Rose  Bigheart,  Surviving 

Spouse  of  William  Bigheart,  Jr.. 
Deceased  Unallotted  Osage  Indian 

v.  John  Pappan,  Supt..  Osage  Indian 
Osage 

Agency,  et  al..  Civil  No.  69-C-303, 
D.  Okla.  Order  to  Stay  Proceedings 
issued  May  15,  1970;  amendment  to 

complaint  filed  December  17,  1971; 
judgment  for  defendant,  July  31, 
1972;  reconsideration  denied,  Aug.  23, 

1972;  aff'd.,  482  F.  2d  1066  (10th  Cir. 

1973);  cert,  den.,  416  U.S.  937  (1974); 
rehearing  den.,  417  U.S.  977  (1974). 

Bishop  Coal  Company.  82  I.D.  553  (1975) 

William  Bennett,  Paul  F.  Goad  & 
United  Mine  Workers  v.  Thomas  S. 

Kleppe,  Secretary  of  the  Interior. 
No.  75-2158,  United  States  Ct.  of 

Appeals,  D.  C.  Cir.   Suit  pending. 

BLM-A-045569,  70  I.D.  231  (1963) 

New  York  State  Natural  Gas  Corp.  v. 

Stewart  L.  Udall.  Civil  No.  2109-63. 

Consolidated  Gas  Supply  Corp.  v. 

Stewart  L.  Udall,  et  al. ,  Civil 

No.  2109-63.  Judgment  for 
defendant,  September  20,  1965;  Per 

curiam  decision,  aff'd.,  April  28, 
1966;  no  petition. 

F.  W.  C.  Boesche,  A-27997  (August  5,  1959) 

Fenelon  Boesche  v.  Fred  A.  Seaton, 

Civil  No.  2463-59.  Judgment  for 
defendant,  November  23,  1960 

(opinion);  aff'd.,  303  F.  2d  204 
(1961);  cert,  granted.  371  U.S.  886 

(1962);  aff'd.,  373  U.S.  472  (1963). 

Brookhaven  Oil  Co.,  A-27459  (July  29,  1957) 

Brookhaven  Oil  Co.  v.  Fred  A.  Seaton, 

Civil  No.  2120-57.  Judgment  for 
plaintiff,  October  1,  1958;  no 

appeal. Melvin  A.  Brown,  69  I.D.  131  (1962) 

Melvin  A.  Brown  v.  Stewart  L.  Udall, 

Civil  No.  3352-62.   Judgment  for 

defendant,  September  17,  1963;  rev'd., 
335  F.  2d  706  (1964);  no  petition. 

R.  C.  Buch,  75  I.D.  140  (1968) 

R.  C.  Buch  v.  Stewart  L.  Udall, 

Civil  No.  68-1358-PH,  C.  D.  Cal. 
Judgment  for  plaintiff,  298  F. 

Supp.  381  (1969);  rev'd.,  449 F.  2d  600  (9th  Cir.  1971); 

judgment  for  defendant,  March 

10,  1972. 

Buell  Brothers,  A-30679  (March  29,  1967) 

U.S.  v.  Carl  M.  Buell  &  Lloyd  F. 

Buell,  d/b/a  Buell  Bros.,  U.S. 

Atty.  No.  N-371.   Compromised, 
October  23,  1968. 

Evelyn  M.  Bunch,  25  IBLA  44  (1976) 

Evelyn  M.  Bunch  v.  Thomas  Kleppe, 

Secretary  of  the  Interior,  Civil 

No.  A76-115  CIV,  D.  Alas.   Suit 

pending. 

Bureau  of  Land  Management,  Appellant, 
Diamond  Ring  Ranch.  Appellee  & 

Bureau  of  Sport  Fisheries  &  Wildlife. 
Amicus  Curiae.  12  IBLA  358  (1973) 

Diamond  Ring  Ranch.  Inc.  v. 

Rogers  C.  B.  Morton.  Secretary 

of  the  Interior.  &  Daniel  P. 

Baker,  State  Dlr..  Bureau  of 
Land  Management  for  the  State  . 

of  Wyoming,  Civil  No.  5934,  D. 

Wyo.   Judgment  for  plaintiff, 
December  20,  1974. 
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C.  Burglin  et  al.,  21  IBLA  234  (1975) 

C.  Burelin,  A.  E.  Greig,  Owen 

Jennings,  Wallace  F.  Burnett,  Jr., 
Alexander  Miller,  Charles  Stack,  Dora 
Alice  Carter,  Earnest  G.  Carter, 
Howard  Bowen,  and  Evelyn  Franich 
v.  The  Secretary  of  the  Interior, 
Thomas  Kleppe,  et  al.,  Civil  No. 

A75-232  CIV,  D.  Alas.   Suit 
pending. 

Bushman  Construction  Co. ,  IBCA-103 
(March  29,  1957) 

C.  B.  Morton.  Secretary  of  the  Interior. 

et  al..  Civil  No.  R-74-153-RDF,  D.  Nev. 
Dismissed  without  prejudice,  December  23, 

1974. 

C.  F.  Lytle  Co. 
1958) 

IBCA-172  (September  30, 

C.  F.  Lytle  Co.  v.  U.S.,  Ct.  CI 
174-59.  Compromised. 

Estate  of  George  Chahesenah.  IA-T-4 
(June  20,  1967) 

Bushman  Construction  Co.  v.  U.S., 

Ct.  CI.  No.  437-57.   Petition 
dismissed,  164  F.  Supp.   239  (1958). 

Zelph  S.  Calder,  A-30039  (September  18,  1963) 

Zelph  S.  Calder  v.  Stewart  L.  Udall, 

Civil  No.  C-219-63,  D.  Utah.   Judgment 
for  defendant,  August  10,  1964;  no 

appeal. 

State  of  California,  et  al.  v.  Porta  Mining 

et  al.,  U.S.,  Intervenor, and  Engineering  Corp. 

17  IBLA  380  (1974) 

Doria  Mining  and  Engineering  Corp. 

v.  Rogers  Morton.  Secretary  of  the  Interior, 

et  al.,  420  F.  Supp.  837  (CD.  Calif., 

Sept.  29,  1976),  CV  75-899-FW,  aff'd., 
17  IBLA  380  (1974). 

The  California  Co.,  66  I.D.  54  (1959) 

The  California  Co.  v.  Stewart  L. 

Udall,  Civil  No.  980-59.   Judgment 
for  defendant,  187  F.  Supp.  445 

(1960);  aff'd.,  296  F.  2d  384 
(1961) . 

Viola  Atewoof takewa  (Tate),  et  al. , 

v.  Udall,  Civil  No.  67-323,  W.  D.  Okla. 
Judgment  for  plaintiff,  277  F.  Supp. 

464  (1967);  rev'd.  &  remanded  to 
dismiss  for  want  of  jurisdiction, 
407  F.  2d  394  (10th  Cir.  1969); 
cert,  granted.  396  U.S.  815  (1969); 

rev'd.,  397  U.S.  598  (1970). 

Chargeability  of  Acreage  Embraced  in  Oil 

and  Gas  Lease  Offers,  71  I.D.  337  (1964) 

Shell  Oil  Co..  A-30575  (October  31,  1966) 

Shell  Oil  Co.  v.  Udall,  Civil  No. 

216-67.  Stipulation  of  dismissal 
filed  August  19,  1968. 

Chemi-Cote  Perlite  Corp.  v.  Arthur  C.  W. 
Bowen,  72  I.D.  403  (1965) 

Bowen  v.  Chemi-Cote  Perlite,  No. 
2  CA-Civ.  248,  Ariz.  Ct.  App. 

Decision  against  the  Dept.  by  the 

lower  court  aff'd.,  423  P.  2d  104 

(1967);  rev'd.,  432  P.  2d  435  (1967). 

Christy  Corp.,  IBCA-461  &  569  (June  20,  1966) 

In  the  Matter  of  Cameron  Parish,  Louisiana, 
Cameron  Parish  Police  Jury  &  Cameron 

Parish  School  Board,  June  3,  1968 

appealed  by  Secretary  July  5,  1968, 
75  I.D.  289  (1968). 

Cameron  Parish  Police  Jury  v. 

Stewart  L.  Udall,  et  al. , 

Civil  No.  14,206,  W.  D.  La. 

Judgment  for  plaintiff,  302  F. 

Supp.  689  (1969);  order  vacating 
prior  order  issued  November  5,  1969. 

Jack  E.  Carl,  A-27870,  A-27900  (April  23, 
1959) 

Jack  E.  Carl  v.  Fred  A.  Seaton, 

Civil  No.  3069-59.  Judgment  for 

defendant,  June  20,  1961;  aff'd., 
309  F.  2d  653  (1962). 

Carson  Construction  Co..  62  I.D.  422  (1955) 

Carson  Construction  Co.  v.  U.S., 

Ct.  CI.  No.  487-59.  Judgment  for 
plaintiff,  December  14,  1961;  no 

appeal. 

Earnest  G.  &  Dora  A.  Carter,  C.  Burglin, 
Michael  F.  Scanlan,  C.  Burglin,  12 
IBLA  181  (1973) 

See  William  D.  Sexton,  et  al. 

John  Jay  Casey,  IBLA  74-196,  Order 
decided,  January  29,  1975. 

John  Jay  Casey  v.  U.S..  Rogers 

Christy  Corp.  v.  IKS.,  Ct.  CI.  No. 

291-66.  Judgment  for  defendant,  Harbor 
Boat  Building  Co.,  387  F.  2d  395  (1967); 

compromised,  July  10,  1968. 

U.S.  v.  Harco  Engineering,  A  Division 
of  Harbor  Boat  Building  Co.,  Civil 

No.  68-827-S,  D.  Cal.  Dismissed  with 

prejudice,  February  24,  1970. 

Citizens  Committee  to  Save  Our  Public 

Lands,  IBLA  76-484  (Still  pending) 

Citizens  Committee  to  Save  our 

Public  Lands,  Hastings  Environ- 
mental Law  Society  v.  Thomas 

Kleppe,  Secretary  of  the 

Interior,  et  al. ,  Civil  No.  C- 
76032  SC,  D.  Cal.   Suit  pending. 

Stephen  H.  Clarkson,  72  I.D.  138  (1965) 

Stephen  H.  Clarkson  v.  U.S. ,  Cong. 

Ref.  5-68.  Trial  Commr's.  report 
adverse  to  U.S.  issued  December  16, 

1970;  Chief  Commr'3.  report  concurring 
with  the  Trial  Commr's.  report  issued 

April  13,  1971.  P.L.  92-108 

enacted  accepting  the  Chief  Commr's. 
report. 

Clear  Gravel  Enterprises,  Inc.,  A-27967, 
A-27970  (December  29,  1959) 

The  Dredge  Corp.  v.  E.  J.  Palmer, 

No.  366,  D.  Nev.   Judgment  for 
defendant,  September  25,  1962; 

remanded,  338  F.  2d  456  (9th  Cir. 
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1964);  judgment  for  plaintiff,  August 

8,  1966;  rev'd.  and  remanded  with 
direction  to  enter  judgments  for 

defendants,  398  F.  2d  791  (9th  Cir. 

1968);  cert,  denied,  393  U.S.  1066 

(1969). 

Appeal  of  COAC.  Inc..  81  I.D.  700  (1974) 

COAC,  Inc.  v.  U.S.,  Ct.  CI.  No. 

395-75.   Suit  pending. 

P.  Cobb,  A-29769  (May  27,  1964) 

P.  and  Osro  Cobb  v.  U.S..  Civil 

No.  967,  W.  D.  Ark.  Motion  to 

dismiss  denied,  240  F.  Supp.  574 

(1965);  dismissed,  January  17, 
1966. 

Mrs.  Hannah  Cohen,  70  I.D.  188  (1963) 

Cal.  Dismissed  with  prejudice, 

March  20,  1970;  reconsideration 
denied,  May  20,  1970. 

Constitution  Petroleum  Co., 
25  IBLA  319  (1976) 

Inc..  et  al. 

Constitution  Petroleum  Co.,  Arrow 

Petroleum  Co. ,  &  East  Utah  Mining 
Co.  v.  Thomas  S.  Kleppe,  et  al. , 

Civil  No.  C-76-257,  D.  Utah.   Suit 

pending. 

Appeal  of  Continental  Oil  Co..  68  I.D. 
337  (1961) 

Continental  Oil  Co.  v.  Stewart  L. 

Udall,  et  al..  Civil  No.  366-62. 
Judgment  for  defendant,  April  29, 

1966;  aff'd.,  February  10,  1967; 
cert,  denied,  389  U.S.  839  (1967). 

Hannah  and  Abram  Cohen  v. 

U.S.,  Civil  No.  3158,  D.  R.  I. 

Compromised. 

Barney  R.  Colson,  70  I.D.  409  (1963) 

Barney  R.  Colson,  et  al.  v. 
Stewart  L.  Udall,  Civil  No. 

63-26-Civ.-0c,  M.  D.  Fla. 
Dismissed  with  prejudice,  278 

F.  Supp.  826  (1968);  aff'd.,  428 
F.  2d  1046  (5th  Cir.  1970);  cert. 
denied,  401  U.S.  911  (1971). 

Barney  R.  Colson,  7  IBLA  40  (1972) 

Barney  R.  Colson  v.  Rogers  C.  B. 

Morton,  Civil  No.  1960-72. 
Dismissed  with  prejudice,  February 

7,  1974;  Per  curiam  decision,  aff'd, 
January  24,  1975;  no  petition. 

Estate  of  Hubert  Franklin  Cook.  5  IBIA  42; 
83  I.D.  75  (1976) 

Leroy  V.  &  Roy  H.  Johnson,  Marlene 
Johnson  Exendine  &  Ruth  Johnson 
Jones  v.  Thomas  S.  Kleppe,  Secretary 

of  the  Interior,  Civil  No.  CIV- 76- 
0362-E,  W.D.  Okla.   Suit  pending. 

Autrice  C.  Copeland, 

See  Leslie  N.  Baker,  et  al. 

E.  L.  Cord,  Donald  E.  Wheeler,  Edward 
D.  Neuhoff,  80  I.D.  301  (1973) 

Edward  D.  Neuhoff  &  E.  L.  Cord 

v.  Rogers  C.  B.  Morton,  Secretary 

of  the  Interior,  Civil  No.  R-2921, 
D.  Nev.   Dismissed,  September  12, 

1975  (opinion);  appeal  docketed, 
November  14,  1975. 

Columbian  Carbon  Co.,  Merwin  E.  Liss, 

63  I.D.  166  (1956) 

Merwin  E.  Liss  v.  Fred  A.  Seaton, 

Civil  No.  3233-56.   Judgment 
for  defendant,  January  9,  1958; 

appeal  dismissed  for  want  of 
prosecution,  September  18,  1958, 
D.  C.  Cir.  No.  14,647. 

Commercial  Metals  Co..  IBCA-99 
(August  27,  1959) 

Commercial  Metals  Co.  v.  U.S., 

Ct.  CI.  No.  458-59.  Judgment 
for  plaintiff,  June  16,  1966. 

Appeal  by  the  Confederated  Salish  & 
Kootenai  Tribes  of  the  Flathead 

Reservation,  in  the  Matter  of  the 
Enrollment  of  Mrs.  Elverna  Y. 

Clairmont  Baciarelli,  77  I.D.  116 

(1970) 

Elverna  Yevonne  Clairmont 

Baciarelli  v.  Rogers  C.  B.  Morton, 

Civil  No.  C-7O-22O0  SC,  D.  Cal. 
Judgment  for  defendant,  August 

27,  1971;  aff'd.,  481  F.  2d  610 
(9th  Cir.  1973);  no  petition. 

Jay  Frederick  Cornell.  4  IBLA  11  (1971) 

Jay  F.  Cornell  v.  Rogers  C.  B. 

Morton,  Civil  No.  A-5-72,  D.  Alas. 
Judgment  for  defendant,  March  23, 

1973;  aff'd.,  September  3,  1974; 
no  petition. 

William  D.  Cornia,  et  al.,  Wyoming 

4-63-1,  etc.,  Utah  1-63-1,  etc., 
(August  25,  1965) 

William  D.  Cornia.  et  al.  v. 

Stewart  L.  Udall,  Civil  No. 

4-66,  N.  D.  Utah.   Dismissed  with 
prejudice,  September  1,  1967. 

Cortella  Coal  Corp.,  et  al., 

Alaska  Mineral  Exploration  Co., 
13  IBLA  158  (1973) 

Cortella  Coal  Corp.  &  Alaska 
Mineral  Exploration  Co.  v. 
Curtis  V.  McVee.  State  Dir., 

Bureau  of  Land  Management.  State 

of  Alaska,  Burton  W.  Silcock.  Dir., 
Bureau  of  Land  Management  &  Rogers 

C.  B.  Morton.  Secretary  of  the 

Interior,  Civil  No.  A-169-73, 
D.  Alas.   Dismissed  with  prejudice, 

January  13,  1976. 

Consolidated  Mines  &  Smelting  Co.. 

et  al..  A-30760  (September  19.  1967) 

H.  D.  Brown  v.  U.S.  &  Walter 

Hickel.  Civil  No.  69-2332-F,  D. 

Appeal  of  Cosmo  Construction  Co.,  73 
I.D.  229  (1966) 

Cosmo  Construction  Co..  et  al. 

v.  U.S.,  Ct.  CI.  No.  119-68.   Ct. 
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opinion  setting  case  for  trial  on  the 
merits  issued  March  19,  1971. 

Estate  of  Jonah  Crosby  (Deceased 
Wisconsin  Winnebago  Unallotted), 
81  I.D.  279  (1974) 

Robert  Price  v.  Rogers  C.  B. 
Morton,  individually  &  in  his 
official  capacity  as  Secretary 
of  the  Interior  &  his  successors 

in  office,  et  al.,  Civil  No. 

74-0-189,  D.  Neb.   Remanded  to 
the  Secretary  for  further  admin- 

istrative action,  December  16, 
1975. 

Elizabeth  Barndt  Crouse,  et  al.,  A-30542 
(March  7,  1968) 

Elizabeth  Barndt  Crouse,  et  al.  v. 

K.  Ranch,  Inc.,  Udall,  et  al.. 

Civil  No.  R-2063,  D.  Nev.   Dismissed 
without  prejudice,  April  15,  1969; 
no  appeal. 

Elsie  May  Pikok  Crow,  3  IBLA  114 

(1971)   ' 

Elsie  May  Pikok  Crow  v.  U.S., 
&  Rogers  C.  B.  Morton,  Civil 

No.  F-27-71  Civ.,  D.  Alas. 
Dismissed,  July  13,  1972;  no 

appeal. 

Estate  of  George  Daniels,  IA-1295 
(November  2,  1965) 

Appeals,  D.  C.  Cir.   Dismissed  by 
Stipulation,  October  29,  1975. 

Eastern  Associated  Coal  Corp., 
311  (1975) 

82  I.D. 

United  Mine  Workers  of  America  v. 

Interior  Board  of  Mine  Operations 

Appeals.  No.  75-1727,  United  States  Ct. 
of  Appeals,  D.  C.  Cir.   Petition  for 
Review  withdrawn,  July  28,  1975. 

Lawrence  Edwards,  A-30696,  A- 30705 

(April  21,  1967) 

Lawrence  Edwards  v.  Stewart  Udall. 

Civil  No.  2714,  D.  Mont.   Rev'd.  & 
remanded,  November  18,  1968; 

stipulation  for  dismissal  &  order 
filed  August  4,  1970. 

Inc.,  1  ANCAB  165;  83 Appeal  of  Eklutna, 
I.D.  500  (1976) 

State  of  Alaska  v.  Alaska  Native 

Claims  Appeal  Board,  et  al. ,  Civil 

No.  A76-236,  D.  Alas.   Suit  pending. 

Heldina  Eluska,  21  IBLA  292  (1975) 

Heldina  Eluska,  individually  &  on 
behalf  of  all  others  similarly 
situated  v.  Thomas  Kleppe,  individ. 
&  in  his  official  capacity  as 

Secretary  of  the  Interior,  Civil 

No.  A-76-26  CIV,  D.  Alas.   Suit 

pending. 

Elizabeth  Daniels,  et  al.  v. 

Johnson,  Supt.,  Osage  Indian  Agency 
&  Udall,  Civil  No.  6443,  N.  D.  Okla. 

Dismissed  with  prejudice,  January  9, 
1967. 

Oma  Belle  Day,  et  al. 

30,  1969) 

AA-5702  (December 

Oma  Belle  Day  v.  Walter  J.  Hickel, 

et  al.,  Civil  No.  A-9-70,  D.  Alas. 
Judgment  for  defendant,  February 

19,  1971;  aff'd.,  481  F.  2d  473 
(9th  Cir.  1973);  no  petition. 

John  C.  deArmas,  Jr. 

63  I.D.  82  (1956) 

P.  A.  McKenna, 

Patrick  A.  McKenna  v.  Clarence  A. 

Davis,  Civil  No.  2125-56. 
Judgment  for  defendant,  June  20, 

1957;  aff'd.,  259  F.  2d  780  (1958); 
cert,  denied,  358  U.S.  385  (1958). 

The  Dredge  Corp. 64  I.D.  368  (1957) 

65  I.D.  336  (1958) 

The  Dredge  Corp.  v.  J.  Russell 

Penny,  Civil  No.  475,  D.  Nev. 
Judgment  for  defendant,  September 

9,  1964;  aff'd.,  362  F.  2d  889 
(9th  Cir.  1966);  no  petition. 
See  also  Dredge  Co.  v.  Husite 

Co.,  369  P.  2d  676  (1962);  cert. 
denied,  371  U.S.  821  (1962). 

Mttern  Associated  Coal  Corp. 
22  (1975) 

82  I.D. 

International  Union  of  United  Mine 

Workers  of  America  v.  Rogers  C.  B. 
Morton,  Secretary  of  the  Interior, 

No.  75-1107,  United  States  Ct.  of 

Henry  J.  Ernst,  A-27196  (November  7,  1955) 

Henry  J.  Ernst  v.  Secretary  of  the 

Interior,  Civil  No.  9303,  D.  Alas. 

Return  of  service  quashed  &  complaint 
dismissed,  December  28,  1956  (opinion); 

aff'd.,  244  F.  2d  344  (9th  Cir.  1957). 

David  H.  Evans  v.  Ralph  C.  Little,  A-31044 

(April  10,  1970),  1  IBLA  269;  78  I.D.  47 

(1971) 

David  H.  Evans  v.  Rogers  C.  B. 

Morton,  Civil  No.  1-71-41,  D. 
Idaho.   Order  granting  motion  of 

Ralph  C.  Little  for  leave  to 
intervene  as  a  party  defendant 

issued  June  5,  1972.   Judgment  for 

defendants,  July  27,  1973;  aff'd., 
March  12,  1975;  no  petition. 

Elsie  V.  Farington,  9  IBLA  191  (1973) 

Elsie  V.  Farington  v.  Rogers  C.  B. 

Morton,  Secretary  of  the  Interior, 

Civil  No.  S2768,  E.  D.  Cal.   Dismissed 

with  prejudice,  December  5,  1973 

(opinion);  no  appeal. 

John  J.  Farrelly,  et  al.,  62  I.D.  1  (1955) 

John  J.  Farrelly  &  The  Fifty-One  Oil 

Co.  v.  Douglas  McKay,  Civil  No.  3037- 
55.   Judgment  for  plaintiff,  October 

.11,  1955;  no  appeal. 

Ralph  G.  Faulkner,  et  al.,  26  IBLA  110  (1976) 

Ralph  G.,  John  L.,  Laura  Jo.  R.  Fred  & 
Susan  L.  Faulkner  v.  Thomas  S.  Kleppe, 

Secretary  of  the  Interior,  Curt 

Berklund,  Director,  Bureau  of  Land 
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Management,  et  al.,  Civil  No.  1-77-99, 
D.  Idaho.   Suit  pending. 

Chester  H.  Ferguson  et  al. 
(1975) 

20  1BLA  224 

Chester  H.  Ferguson,  Stella  Ferguson 

Thayer  &  Howell  L.  Ferguson  v.  Rogers 
C.  B.  Morton,  Secretary  of  the  Interior 

et  al.,  Civil  No.  75-404-Civ-T-K, 
M.  D.  Fla.   Dismissed  without  prejudice, 
July  16,  1975. 

Administrative  Appeal  of  Hannah  Finnesand, 
A  Native  Alaska  Indian  v.  Commissioner  of 

Indian  Affairs,  3  IBIA  263  (1975) 

Hannah  Finnesand  and  Flora  Rondeau  for 

themselves  and  all  others  similarly 
situated,  and  Flora  Rondeau  as  next 

friend  for  Deborah  Rondeau,  Mitchell 
Rondeau  &  David  Rondeau  for  themselves 

and  all  others  similarly  situated  v. 

Rogers  C.  B.  Morton,  et  al. ,  Civil 

No.  A75-42,  D.  Alas.   Suit  pending. 

Gabbs  Exploration  Co.,  67  I.D.  160  (1960) 

Gabbs  Exploration  Co.  v.  Stewart 

L.  Udall,  Civil  No.  219-61.   Judgment 
for  defendant,  December  1,  1961; 

aff'd.,  315  F.  2d  37  (1963);  cert, 
denied,  375  U.S.  822  (1963). 

Bernard  J.  &  Myrle  A.  Gaffney,  A-30327 
(October  28,  1965) 

Bernard  J.  &  Myrle  A.  Gaffney  v. 

Stewart  L.  Udall,  Civil  No.  3-66- 
22,  D.  Minn.   Stipulated  dismissal 
without  prejudice,  January  17,  1969; 

no  appeal. 

Estate  of  Temens  (Timens)  Vivian  Gardafee, 
5  IBIA  113;  83  I.D.  216  (1976) 

Confederated  Tribes  &  Bands  of  the 

Yakima  Indian  Nation  v.  Thomas 

Kleppe,  Secretary  of  the  Interior, 

&  Erwin  Ray,  Civil  No.  C-76-200, 
E.D.  Wash.   Suit  pending. 

Carl  E.  Forsberg,  et  al. ,  A-29158  et  al. , 
(August  19,  1963) 

Carl  E.  Forsberg  v.  Stewart  L.  Udall. 

Civil  No.  63-472,  D.  Ore.   Judgment 
for  defendant,  255  F.  Supp.  382  (1966); 

appeal  dismissed,  October  13,  1966. 
See  Linn  Land  Co.  v.  Stewart  L.  Udall. 

Stanley  Garthofner.  Duvall  Bros. 
I.D.  4  (1960) 

67 

Stanley  Garthofner  v.  Stewart  L. 

Udall,  Civil  No.  4194-60.   Judgment 
for  plaintiff,  November  27,  1961; 
no  appeal. 

Robert  K.  Foster,  et  al..  A-29857 
(June  15,  1964) Estate  of  Gei-kaun-mah  (Bert) , 

(1975)       

82  I.D.  408 

Robert  K.  Foster,  et  al. 

v. 

Manager.  Riverside  Land  Office. 

et  al..  Civil  No.  64-1110-WM,  S. 
D.  Cal.  Judgment  for  defendant, 
296  F.  Supp.   1348  (1966);  no 

appeal. 

T.  Jack  Foster,  75  I.D.  81  (1968) 

Gladys  H.  Foster,  Executrix  of  the 
estate  of  T.  Jack  Foster  v.  Stewart 

L.  Udall,  Boyd  L.  Rasmussen,  Civil 

No.  7611,  D.  N.M.   Judgment  for 

plaintiff,  June  2,  1969;  no  appeal. 

Franco  Western  Oil  Co.,  et  al. 
316,  427  (1958) 

65  I.D. 

Sea ton, 
Raymond  J.  Hansen  v.  Fred  A. 

Civil  No.  2810-59.  Judgment  ̂ for 
plaintiff,  August  2,  1960  (opinion); 
no  appeal. 

See  Safarik  v.  Udall,  304  F.  2d  944 

(1962);  cert,  denied,  371  U.S.  901 
(1962). 

Myrtle  A.  Freer,  et  al..  A-29221  (April 
2,  1963) 

Willis  W.  Ritter  v.  Rogers  C.  B. 

Morton,  et  al..  Civil  No.  1-70-74, 
D.  Idaho.  Judgment  for  plaintiff, 
November  14,  1972. 

Coral  V.  Funderburg.  A-30514  (June  14, 1966) 

Coral  V.  Funderburg  v.  Stewart  L. 

Udall.  et  al..  Civil  No.  2818  ND, 
S.  D.  Cal.  Dismissed  with  prejudice, 
February  15,  1967;  aff'd.,  396  F. 
2d  638  (9th  Cir.  1968);  no  petition. 

Juanita  Geikaunmah  Mammedaty  & 

Imo gene  Geikaunmah  Carter  v.  Rogers 
C.  B.  Morton,  Secretary  of  the  Interior, 

Civil  No.  CIV  75-1010-E,  W.  D.  Okla. 
Judgment  for  defendant,  April  23,  1976. 

General  Excavating  Co..  67  I.D.  344  (1960) 

General  Excavating  Co.  v.  U.S.,  Ct. 

CI.  No.  170-62.  Dismissed  with 

prejudice,  December  16,  1963. 

Nelson  A.  Gerttula.  64  I.D.  225  (1957) 

Nelson  A.  Gerttula  v.  Stewart  L. 

Udall,  Civil  No.  685-60.   Judgment 
for  defendant,  June  20,  1961;  motion 
for  rehearing  denied,  August  3, 

1961;  aff'd.,  309  F.  2d  653  (1962); 
no  petition. 

Gonsales,  A-27944  (April  22, Charles  B. 1959) 

Charles  B.  Gonsales  v.  Frederick  A. 

Seaton,  Civil  No.  2497-59.  Plaintiff 
amended  complaint  dismissed  with 

prejudice,  January  12,  1962;  no 

appeal. 
Charles  B.  Gonsales  et  al. ,  Western  Oil 

Fields,  Inc.,  et  al.,  69  I.D.  236  (1962) 

Pan  American  Petroleum  Corp.  & 
Charles  B.  Gonsales  v.  Stewart 

L.  Udall,  Civil  No.  5246,  D.  N.  M. 

Judgment  for  defendant,  June  4, 

1964;  aff'd.,  352  F.  2d  32  (10th 
Cir.  1965);  no  petition. 

Charles  B.  Gonsales, 
1963) 

A-29010  (March  27, 
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Charles  B.  Gonsales  v.  Stewart  L. 

Udall,  Civil  No.  5378  D.  N.  M. 
Dismissed  with  prejudice,  November 

John  Gonzales,  A- 30604  (September  26,  1968) 

Gulf  Oil  Corp.  et  al. ,  21  IBLA  1  (1975) 

Gulf  Oil  Corp.  and  Mobil  Oil  Corp.  v. 

Stanley  K.  Hathaway,  Secretary  of  the 

Interior,  et  al.,  Civil  No.  75-2396, 
Section  F,  E.  D.  La.   Suit  pending. 

John  Gonzales  v.  Stewart  Udall,  Civil 

No.  A-128-68,  D.  Alas.   Order  to  Stay 
Proceedings  for  6  months  filed  June 

3,  1970;  judgment  for  plaintiff,  June 
30,  1972;  upon  stipulation  of  the 
parties,  appeal  dismissed,  November 
30,  1972. 

James  C.  Goodwin,  80  I.D.  7  (1973) 

James  C.  Goodwin  v.  Dale  R.  Andrus, 

State  Dir.,  Bureau  of  Land  Management, 
Burton  W.  Silcock,  Dir.,  Bureau  of 
Land  Management,  &  Rogers  C.  B.  Morton, 

Secretary  of  the  Interior,  Civil  No. 

C-5105,  D.  Colo.   Dismissed,  November 
29,  1975  (opinion);  appeal  dismissed, 
March  9,  1976. 

Ray  Granat,  et  al.,  25  IBLA  115  (1976) 

Ray  Granat  v.  Thomas  S.  Kleppe  & 
the  Department  of  the  Interior, 

Civil  No.  C  76-274,  D.  Utah. 
Suit  pending. 

Estate  of  George  Green,  IA-T-11 
(June  7,  1968) 

Lillian  Crenshaw,  et  al.  v.  Secretary, 

Civil  No.  68-317,  W.  D.  Okla. 
Dismissed,  February  4,  1969;  no 

appeal. 

Gustav  Hirsch  Organization,  Inc. , 

IBCA-175  (October  30,  1958) 

Gustav  Hirsch  Organization,  Inc. 

v.  IKS.,  Ct.  CI.  No.  416-59. 
Compromised. 

Guthrie  Electrical  Construction, 

62  I.D.  280  (1955),  LBCA-22  (Supp.) 
(March  30,  1956) 

Guthrie  Electrical  Construction  Co.  v. 

U.S.,  Ct.  CI.  No.  129-58.   Stipulation 
of  settlement  filed  September  11,  1958. 

Compromised  offer  accepted  and  case 
closed  October  10,  1958. 

L.  H.  Hagood,  et  al.,  65  I.D.  405  (1958) 

Edwin  Still,  et  al.  v.  U.S.,  Civil 

No.  7897,  D.  Colo.   Compromise 

accepted. 

William  Hall,  et  al.,  A-30849,  A-30852, 
A-30857  (September  16,  1968) 

William  Hall  &  Diane  Hall  v. 

Secretary  of  the  Interior, 

Civil  No.  A-169-68,  D.  Alas. 
Dismissed,  July  25,  1969;  no 

appeal. 
LaVonne  E.  Grewell,  23  IBLA  190  (1976) 

LaVonne  V.  Grewell  v.  Thomas  S. 

Kleppe,  Secretary  of  the  Interior, 

Civil  No.  C76-602V,  W.D.  Wash. 
Suit  pending. 

Grindstone  Butte  Project.  18  IBLA  16  (1974), 
24  IBLA  49  (1976) 

Grindstone  Butte  Project,  et  al.  v. 

Thomas  S.  Kleppe,  Secretary  of  the 
Interior,  Curt  Berklund,  Director 
of  the  Bureau  of  Land  Management, 

et  al.,  Civil  No.  1-76-173,  D.  Idaho. 
Suit  pending. 

Estate  of  James  Growing  Thunder,  Fort  Peck 

Allottee  No.  2210,  deceased,  3  IBIA  18 
(1974) 

Nancy  Growing  Thunder  &  Vernon  Growing 
Thunder,  Minors,  by  and  through  their 
next  friend  and  Guardian  Ad  Litem, 

Dale  Running  Bear  v.  Rogers  Morton, 
individually  and  as  Secretary  of  the 

Interior,  et  al.,  Civil  No.  74-73 
BLG,  D.  Mont.   Dismissed,  March  15, 
1976. 

Gulf  Oil  Corp.,  69  I.D.  30  (1962) 

Southwestern  Petroleum  Corp.  v. 

Stewart  L.  Udall,  Civil  No.  2209- 
62.   Judgment  for  defendant, 

October  19,  1962;  aff'd.,  325  F. 
2d  633  (1963);  no  petition. 

Lester  J.  Hamel, 1962) A-28830  (September  17, 

Lester  J.  Hamel  v.  Neal  D.  Nelson 

et  al.,  Civil  No.  8565,  N.  D.  Cal. 

Judgment  for  defendant,  December  13, 

1963  (opinion);  judgment  entered 
February  11,  1964;  appeal  docketed 
February  14,  1964;  dismissed  by 
plaintiff,  March  20,  1964. 

et  al.,  67  I.D.  362 
Raymond  J.  Hansen, 

(1960) 

Raymond  J.  Hansen,  et  al.  v. 

Stewart  L.  Udall,  Civil  No.  3902- 
60.   Judgment  for  defendant,  June  23, 

1961;  aff'd.,  304  F.  2d  944  (1962); 
cert,  denied,  371  U.S.  901  (1962). 

Robert  Schulein  v.  Stewart  L.  Udall, 

Civil  No.  4131-60.   Judgment  for 

defendant,  June  23,  1961;  aff'd., 
304  F.  2d  944  (1962);  no  petition. 

Raymond  J.  Hansen,  A-30179  (March  5,  1965) 

Mary  L.  Brandt  and  Natalie  Z.  Shell 

v.  Stewart  L.  Udall,  Civil  No.  2659- 
ND,  S.  D.  Cal.   Dismissed,  September 

30,  1965;  amended  complaint  filed 
November  15,  1965;  judgment  for 

defendant,  June  7,  1966;  dismissed 
for  lack  of  jurisdiction,  November 

15,  1967;  judgment  for  defendants, 

March  26,  1968;  rev'd.,  427  F.  2d 
53  (9th  Cir.  1970);  no  petition. 
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Mary  L.  Brandt  &  Natalie  Z.  Shell  v. 

Stewart  L.  Udall.  Civil  No.  2715-ND, 
S.  D.  Cal.  Dismissed,  December  3, 
1965. 

Hope  Natural  Gas  Co..  70  I.D.  228  (1963) 

Hope  Natural  Gas  Co.  v.  Stewart  L. 

Udall,  Civil  No.  2132-63. 

Beverly  Harrell.  12  IBLA  276  (1973) 

Beverly  Harrell  v.  A.  John 

Hillsamer.  Chief  of  Land  & 

Minerals  Operations,  Bureau 

of  Land  Management  for  Nevada, 

&  E.  I.  Rowland,  State  Dir. , 
Bureau  of  Land  Management, 

Nevada,  Civil  No.  CIV-LV-2137, 
RDF,  D.  Nev.  Dismissed, 
December  7,  1973;  motion  for 

new  trial  denied,  February  6, 
1974;  no  appeal. 

Paul  Harvey,  et  al.  A-30552  (June  24, 1966) 

Paul  Harvey.  Grace  Ernest  and 
Lalo  Enriquez  v.  Stewart  L. 

Udall,  Civil  No.  6753,  D.  N.  M. 
Judgment  for  defendant,  January  25, 
1967;  aff'd.,  384  F.  2d  883  (10th 
Cir.  1967);  no  petition. 

Ully  K.  Hatfield,  et  al.  v.  Southern 

Ohio  Coal  Co..  82  I.D.  289  (1975) 

District  6  United  Mine  Workers  of 

America,  et  al.  v.  U.S.  Dept.  of 
Interior  Board  of  Mine  Operations 

Appeals,  No.  75-1704,  U.S.  Court 
of  Appeals,  D.  C.  Cir.   Suit 
pending. 

Consolidated  Gas  Supply  Corp.  v. 

Stewart  L.  Udall,  et  al..  Civil 

No.  2109-63.   Judgment  for  defendant, 
September  20,  1965;  Per  curiam 

decision,  aff'd.,  April  28,  1966;* 
no  petition. 

Elbert  F.  Howey.  15  IBLA  208  (1974) 

Elbert  F.  Howey  v.  Rogers  Morton. 
Secretary  of  the  Interior.  Civil  No. 

A74-56,  D.  Alas.  Dismissed  with 

prejudice,  October  16,  1975  (opinion); 
no  appeal. 

Estate  of  Alvin  Hudson,  5  IBLA  174  (1976) 

David  Russell  Hudson  v.  U.S.,  Thomas 

S.  Kleppe,  Secretary  of  the  Interior, 
Veradine  Reed  Stearns,  Lois  Jean 

Reed  Saxton,  Mildred  Reed  Anderson, 
Ivan  Stacy  Reed  Cleveland,  Civil  No. 

C76-227T,  W.D.  Wash.  Suit  pending. 

Boyd  L.  Hulse  v.  William  H.  Griggs, 
67  I.D.  212  (1960) 

William  H.  Griggs  v.  Michael  T. 

Solan,  Civil  No.  3741,  D.  Idaho. 

Stipulation  for  dismissal  filed 

May  15,  1962. 

Headwaters  Association,  Protestant- 
Appellant  Cabax  Mills,  et  al., 

Intervenors,  IBLA  76-68  remanded 
to  Bureau  of  Land  Management  by 
Order,  October  21,  1975;  Appeal 
of  Harold  P;  Canady,  et  al. ,  IBLA 

73-357,  pending;  Appeal  of 
Elizabeth  Freeman,  IBLA  76-51, 
pending;  Appeal  of  Alan  Troxler, 

IBLA  74-215,  pending;  Appeal  of 

Alan  Winter,  et  al.,  IBLA  75-653, 
pending;  Appeal  of  Carl  Wittman, 

IBLA  76-14,  pending. 

Arthur  Downing,  Alan  Winter, 
Alan  Troxler  &  Headwaters  v. 

Kent  Frizzell,  Acting  Sec- 
retary of  the  Interior,  et 

al. ,  Civil  No.  75-1128,  D. 
Ore.  Stipulated  dismissal, 
December  30,  1976. 

Dan  H.  Hunter,  Ray  H.  Albrechtsen, 

IBLA  70-79,  565,  (Order  of  dismissal 
dated  February  22,  1973), 

reconsideration  denied  by  Order, 
June  1,  1973. 

Dan  H.  Hunter  &  Mountain  States 

Resources  Corp.  v.  Rogers  C.  B. 

Morton,  Secretary  of  the  Interior, 

Civil  No.  C-393-73,  D.  Utah. 
Judgment  for  Defendant,  December 

17,  1974;  aff'd.,  January  28,  1976. 

Ray  H.  Albrechtsen  &  Mountain  States 
Corp.  v.  Rogers  C.  B.  Morton,  Secretary 

of  the  Interior,  Civil  No.  C-392-73, 
D.  Utah.  Judgment  for  plaintiff, 
March  31,  1976;  appeal  filed  May  12, 

1976. 

Stanley  W.  Hutchinson  v.  Clyde  W. 

Bishop.  A-29693  (May  4,  1964) 

Hlko  Bell  Mining  &  Oil  Co. 

(1976) 

24  IBLA  255 

Hiko  Bell  Mining  &  Oil  Co.,  a  Utah 

Corp.  v.  Thomas  S.  Kleppe,  Secretary 

of  the  Interior,  Civil  No.  C  76-138, 
D.  Utah.  Suit  pending. 

Kenneth  Holt,  an  individual,  etc.. 
68  I.D.  148  (1961) 

Kenneth  Holt,  etc.  v.  U.S., 

Ct.  CI.  No.  162-62.  Stipulated 
judgment,  July  2,  1965. 

Clyde  W.  Bishop  v.  Stewart  L. 

Udall,  Civil  No.  1-65-54,  D. 
Idaho.  Judgment  for  plaintiff, 
July  7,  1966;  no  appeal. 

John  V.  Hyrup,  15  IBLA  412  (1974) 

John  V.  Hyrup  v.  Rogers  C.  B. 

Morton,  Civil  No.  74-689,  D. 
Colo.  Rev'd.  &  remanded  for 

further  administrative  proceed- 
ings, 406  F.  Supp.  214  (1976); 

appeal  filed,  January  14,  1976; 
final  judgment  entered  May  12, 
1976;  appeal  filed,  July  7, 

1976. 
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H  &  W  Oil  Co.,  22  IBLA  313  (1975) 

H  &  W  Oil  Co.  v.  Thomas  S.  Kleppe, 
Secretary  of  the  Interior,  Civil 

No.  763016,  E.D.  111.   Judgment 
for  defendant,  November  29,  1976. 

J.  D.  Armstrong  Co.,  63  I.D.  289  (1956) 

J.  D.  Armstrong,  Inc.  v.  U.S.,  Ct. 

CI.  No.  490-56.   Plaintiff's  motion 
to  dismiss  petition  allowed,  June 

26,  1959. 

Idaho  Desert  Land  Entries  -  Indian  Hill 
Group,  72  I.D.  156  (1965),  U.S.  v. 

Ollie  Mae  Shearman,  et  al.  -  Idaho 
Desert  Land  Entries  -  Indian  Hill 
Group,  73  I.D.  386  (1966) 

Wallace  Reed,  et  al.  v.  Dept.  of 

the  Interior,  et  al. ,  Civil  No. 

1-65-86,  D.  Idaho.   Order  denying 
preliminary  injunction,  September 
3,  1965;  dismissed,  November  10, 
1965;  amended  complaint  filed, 
September  11,  1967. 

U.S.  ̂ v.  Raymond  T.  Michener,  et  al. 
Civil  No.  1-65-93,  D.  Idaho. 
Dismissed  without  prejudice,  June 

6,  1966. 

U.S.  v.  Hood  Corp.,  et  al. ,  Civil 

No.  1-67-97,  S.  D.  Idaho. 

Civil  Nos.  1-65-86  &  1-67-97 
consolidated.   Judgment  adverse 

to  U.S.,  July  10,  1970;  rev'd., 
480  F.  2d  634  (9th  Cir.  1973); 
cert,  denied,  414  U.S.  1064 

(1973);  dismissed  with  prejudice 
subject  to  the  terms  of  the 
stipulation,  August  30,  1976. 

Appeal  of  Inter  Helo,  Inc.,  IBCA-713-5-68 
(December  30,  1969),  82  I.D.  591  (1975) 

John  Billmeyer,  etc.  v.  U.S. , 

Ct.  CI.  No.  54-74.   Remanded  with 
instructions  to  admit  evidence,  May 

30,  1975. 

Interpretation  of  the  Submerged  Lands 

Act,  71  I.D.  20  (1964) 

Floyd  A.  Wallis  v. 

Civil  No.  3089-63. 

prejudice 

Stewart  L.  Udall, 

Dismissed  with 

March  27,  1968. 

Jensen-Rasmussen,  et  al. ,  IBCA-363 
(March  14,  1963) 

Jensen-Rasmussen  &  Co.  v.  U.S., 

Civil  No.  5963,  W.  D.  Wash. 
Judgment  for  defendant,  February 
24,  1964;  no  appeal. 

Dale  Johnson,  A-30806  (September  17, 1968) 

Dale  Johnson  v.  Stewart  L.  Udall, 

Secretary  of  the  Interior,  Civil 

No.  A-135-68,  D.  Alas.   Stipulated 
Dismissal,  April  10,  1969;  no 

appeal . 

C.  J.  Iverson,  82  I.D.  386  (1975) 

M.  G.  Johnson,  78  I.D.  107  (1971), 

U.S.  v.  Menzel  G.  Johnson,  16  IBLA 
234  (1974) 

Menzel  G.  Johnson  v.  Rogers  C.  B. 

Morton,  Secretary  of  the  Interior, 

et  al.,  Civil  No.  CN-LV-74-158, 
RDF,  D.  Nev.   Suit  pending. 

Estate  of  Edward  Alpheus  Jones,  5  IBLA 
138  (1976) 

Robert  Sam  v.  U.S.,  et  al.,  Civil  No. 

76-0552.   Dismissed  as  to  defendants 

U.S.,  Department  of  the  Interior  & 
the  Bureau  of  Indian  Affairs,  July 

30,  1976;  judgment  for  defendant 
Robert  C.  Sanshall,  July  30,  1976. 

Kenneth  J.  Kadow,  et  al.,  A-30053 
(October  5,  1964) 

Kenneth  J.  Kadow,  et  al.  v. 

Stewart  L.  Udall,  Secretary  of 

the  Interior,  Civil  No.  A-l-65, 
D.  Alas.   Judgment  for  defendant, 
September  7,  1967;  dismissed  for 
lack  of  prosecution,  February  2, 

1968;  no  petition. 

C.  J.  Iverson  v.  Kent  Frizzell, 

Acting  Secretary  of  the  Interior 

&  Dorothy  D.  Rupe,  Civil  No.  75- 
106-Blg,  D.  Mont.   Stipulation 
for  dismissal  with  prejudice, 

September  10,  1976. 

R.  A.  Keans.  A-30183  (February  16,  1965) 

R.  A.  Keans  v 

et  al 

Cal.  Defendant' dismiss  granted, 

1965;  no  appeal. 

Stewart  L.  Udall. 

Civil  No.  2648-ND,  S.  D. 
motion  to 
November  22, 

J.  A.  Jones  Construction  Co..  et  al. , 

IBCA-233  (June  17,  1960) 

Palisades  Contractors,  et  al.  v. 

U.S.,  Civil  No.  2247,  D.  Idaho. 
Settled. 

J.  A.  Terteling  &  Sons,  Inc. 

(1957) 

64  I.D.  466 

Estate  of  Kee-ah-tha-com-oke-quah, 

IA-974,  975  (September  16,  1965) 

D.  Q.  (Bill)  Couch  v.  Stewart  L. 

Udall,  Civil  No.  66-282,  W.  D.  Okla. 

Aff'd.,  265  F.  Supp.  848  (1967); 

aff'd.,  404  F.  2d  97  (10th  Cir.' 
1968);  no  petition. 

J.  A.  Terteling  &  Sons,  Inc.  v.  U_J 

Ct.  CI.  No.  114-59.   Judgment  for 
defendant,  390  F.  2d  926  (1968); 

remaining  aspects  compromised. 

Kerr  McGee  Corp.,  Cabot  Corp..  Felmont 
Oil  Corp.,  and  Case-Pomeroy  Corp., 

6  IBLA  108  (1972),  Petition  for 
Reconsideration  denied,  May  14,  1974. 
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Kerr-McGee  Corp.,  Cabot  Corp., 

Felmont  Oil  Corp.,  &  Case-Pomeroy 
Oil  Corp.  v.  Rogers  C.  B.  Morton, 

et  al.,  Civil  No.  616-72.  Dismissed 
with  prejudice,  October  22,  1974; 

Estate  of  San  Pierre  Kilkaken  (Sam  Hill). 

1  IBIA  299;  79  I.D.  583  (1972),  4  IBIA 
242  (1975),  5  IBIA  12  (1976) 

Max  L.  Krueger,  Vaughan  B.  Connelly, 
65  I.D.  185  (1958) 

Max  Krueger  v.  Fred  A.  Seaton, 

Civil  No.  3106-58.   Complaint 
dismissed  by  plaintiff,  June 
22,  1959. 

James  M.  Krumtum  and  Cale  M.  Shearer, 
A-30838  (December  21,  1967) 

Christine  Sam  &  Nancy  Judge  v. 

Thomas  Kleppe,  Secretary  of  the 

Interior,  Civil  No.  C-76-14,  E.D. 
Wash.   Suit  pending. 

James  M.  Krumtum  &  Cale  M.  Shearer 

v.  Udall,  et  al.,  Civil  No.  6567, 

D.  Ariz.   Judgment  for  defendant, 
January  6,  1970;  no  appeal. 

John  J.  King.  A-28543  (October  13,  1960) 

John  J.  King  v.  Stewart  L.  Udall. 

Civil  No.  68-61.   Judgment  for 

plaintiff,  November  8,  1961;  rev'd., 
308  F.  2d  650  (1962);  no  petition. 

John  J.  King,  et  al. ,  Fairbanks 

033268,  033279  (September  25,  1964) 

Joseph  T.  Kurkowski,  15  IBLA  13  (1974) 

John  6.  Ruth  E.  Melcher  v.  Edwin 

Zaidlicz,  Montana  Dir.  of  the 
Bureau  of  Land  Management,  et  al., 

Civil  No.  74-34-BLG,  D.  Mont. 
Dismissed  for  want  of  jurisdiction, 

September  4,  1974;  dismissed, 

September  11,  1975. 

John  J.  King,  et  al.  v.  Stewart 

L.  Udall,  Civil  No.  2750-64. 
Judgment  for  plaintiffs,  266  F. 
Supp.  747  (1967);  on  May  4,  1967, 

a  stipulation  of  voluntary  dismissal 

with  prejudice  sgd.  by  the  plaintiffs 
and  all  other  parties. 

John  J.  King.  Dorothy  W.  King. 

Fairbanks  034577  (October  26,  1965) 

Richard  M.  Lade,  As  Attorney  in  Fact  for 

Santa  Fe  Pacific  R.  R. ,  A-29121 
(January  10,  1963) 

Richard  M.  Lade,  Attorney  in  Fact 
for  Santa  Fe  Pacific  R.  R.  v.  Udall, 

et  al.,  Civil  No.  67-14,  D.  Ore. 
Judgment  for  defendant,  295  F.  Supp. 

265  (1968);  aff'd.,  432  F.  2d  254 
(9th  Cir.  1970);  no  petition. 

John  J.  and  Dorothy  W.  King  v. 

Stewart  L.  Udall.  Civil  No.  A-6-66, 
D.  Alas.  Dismissed  with  prejudice, 
April  24,  1968. 

Barbara  G.  Kirk  and  Marjorie  G.  Wright 
See  Dean  Kirk 

Dean  Kirk,  A-29018a  (April  26,  1963),* 
Barbara  G.  Kirk  and  Marjorie  G.  Wright, 

A-30022  (August  20,  1963) 

et  al.  v.  Stewart 

1651,  D.  Nev. 

George  M.  Larsen, 

L.  Udall,  Civil  No 

Stipulation  covering  seven  land 
entries;  four  are  dismissed  as 
moot,  three  are  dismissed  with 

prejudice. 

Margaret  L. 
(1975) 

&  Allan  D.  Klatt,  23  IBLA  59 

Bureau  of  Land  Management,  Appellant, 

Diamond  Ring  Ranch,  Appellee  & 

Bureau  of  Sport  Fisheries  &  Wildlife, 
Amicus  Curiae,  12  IBLA  358  (1973) 

Diamond  Ring  Ranch,  Inc.  v. 

Rogers  C.  B.  Morton,  Secretary 

of  the  Interior,  &  Daniel  P. 

Baker,  State  Dir.,  Bureau  of 

Land  Management  for  the  State 
of  Wyoming,  Civil  No.  5934,  D. 

Wyo.   Judgment  for  plaintiff, 
December  20,  1974. 

W.  Dalton  La  Rue,  Sr.,  69  I.D.  120  (1962) 

W.  Dalton  La  Rue,  Sr.  v.  Stewart  L. 

Udall,  Civil  No.  2784-62.   Judgment 

for  defendant,  March  6,  1963;  aff'd., 
324  F.  2d  428  (1963);  cert,  denied, 
376  U.S.  907  (1964). 

Margaret  L.  Klatt  v.  Thomas  S. 

Kleppe,  Individually  &  in  his 
official  capacity  as  Secretary 
of  the  Interior,  et  al.,  Civil 

No.  A76-44  CIV,  D.  Alas.  Suit 
pending. 

Anquita  L.  Kluenter,  et  al.,  A- 30483, 
November  18,  1965 

See  Bobby  Lee  Moore,  et  al. 

Leo  J.  Kottas,  Earl  Lutzenhiser,  73  I.D. 
123  (1966) 

Earl  M.  Lutzenhiser  and  Leo  J. 

Kottas  v.  Stewart  L.  Udall,  et  al., 

Civil  No.  1371,  D.  Mont.  Judgment 

for  defendant,  June  7,  1968;  aff'd., 
432  F.  2d  328  (9th  Cir.  1970); 

no  petition. 

W.  Dalton  La  Rue,  Sr.  &  Juanita  S. 

La  Rue,  d/b/a  Winnemucca  Ranch, 

Appellants,  M.  S.  Land  &  Livestock 
Co.,  Intervenor,  9  IBLA  208  (1973) 

W.  Dalton  La  Rue,  Sr.  &  Juanita 
S.  La  Rue  v.  U.S.  &  Rogers  C.  B. 

Morton,  Secretary  of  the  Interior, 

et  al.,  Civil  No.  R-2827,  D.  Nev. 
Judgment  for  defendant,  March 

12,  1974;  aff'd.,  March  2,  1976; 
rehearing  denied,  April  21,  1976; 
cert,  denied,  November  1,  1976. 

Langdon  H.  Larwill,  et  al. 

(May  16,  1963) 

A-28697 

Pacific  Oil  Co.,  a  Corp.  v. 

Stewart  L.  Udall,  Civil  No.  9406, 

D.  Colo.   Judgment  for  defendant, 

273  F.  Supp.  203  (1967);  aff'd., 
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406  F.  2d  452  (10th  Cir.  1969); 
cert,  denied,  395  U.S.  978  (1969). 

Donald  J.  Laughlln,  d/b/a  Riverside  Resort 

&  Casino.  25  IBLA  41  (1976)  On 

Reconsideration,  26  IBLA  154  (1976) 

Donald  J.  Laughlin  v.  Thomas  S. 

Kleppe.  individually  &  as  Secretary 
of  the  Interior,  Curt  Berklund. 
individually  &  as  Director,  Bureau 
of  Land  Management,  &  H.  M.  Bruce. 
individually  &  as  Yuma  District 

Manager  of  the  BLM.  Civil  No.  76- 

237  RDF,  D.  Nev.   Suit  pending. 

River  Queen  Corp.,  an  Arizona  Corp.. 

d/b/a  River  Queen  Resort  v.  Thomas" 
S.  Kleppe.  individually  &  as 

Secretary  of  Interior,  et  al. ,  Civil 

No.  CIV  76-873  PCT-WPC,  D.  Ariz. 
Suit  pending. 

Schmand  v.  Udall  &  Property  Management 

Co.  v.  Udall,  Battle  Mt.  Co.  v.  Udall. 
Judgment  for  defendant,  255  F.  Supp. 

382  (1966),  except  per  curiam  dec. 
as  to  Battle  Mountain  which  see. 
Stipulated  dismissal  on  appeal, 
October  13,  1966. 

Merwin  E.  Liss,  et  al..  70  I.D.  228  (1963) 

Hope  Natural  Gas  Co.  v.  Stewart  L. 

Udall,  Civil  No.  2132-63. 

Consolidated  Gas  Supply  Corp.  v. 
Stewart  L.  Udall.  et  al..  Civil 

No.  2109-63.  Judgment  for 
defendant,  September  20,  1965; 

per  curiam  dec,  aff'd.,  April 
28,  1966;  no  petition. 

Leland  M.  Lucas, 1962) A-29228  (December  10, 

L.  B.  Samford,  Inc.,  74  I.D.  86  (1967) 

L.  B.  Samford,  Inc.  v.  U.S.,  Ct.  CI. 

No.  393-67.  Dismissed,  410  F.  2d 
782  (1969);  no  petition. 

Leland  Murray  Lucas  v.  Stewart  L. 

Udall,  et  al.,  Civil  No.  5007  Phx. 
D.  Ariz.   Stipulated  dismissal, 
October  10,  1967. 

Perley  M.  Lewis  and  Mildred  C.  Lewis, 

A-28707  (December  30,  1963) 

Estate  of  Richard  Lucero,  IA-1435 
(June  13,  1966) 

Perley  M.  Lewis,  et  ux 
L.  Udall. : 

Stewart 

et  al.,  Civil  No.  5451 

Phx.,  D.  Ariz.   Judgment  for 

defendant,  March  22,  1966;  aff'd., 
374  F.  2d  180  (9th  Cir.  1967);  no 

petition. 

Perley  M.  Lewis,  A-29572  (June  27,  1963) 

Perley  M.  Lewis  &  Mildred  C.  Lewis 

v.  Stewart  L.  Udall,  Secretary  of 
the  Interior,  Civil  No.  5003  Phx., 

D.  Ariz.   Judgment  for  defendant, 

July  31,  1967;  amended  judgment 

for  defendant,  May  28,  1968;  aff'd., 
427  F.  2d  673  (9th  Cir.  1970); 

cert,  denied ,  400  U.S.  992  (1970). 

Milton  H.  Lichtenwalner, 

(June  15,  1962) 

A-28909  et  al. 

Duncan  Miller  v.  Stewart  L.  Udall, 

Civil  No.  2932-62.   Judgment  for 
defendant,  July  15,  1963;  no  appeal. 

Eunice  Lucero  Vaile  v.  Stewart 

L.  Udall,  Civil  No.  6808,  W.  D. 
Wash.   Judgment  for  defendant, 

May  12,  1967;  summary  judgment 
entered  May  25,  1967;  no  appeal. 

Estate  of  Richard  Lucero,  I  IBLA  46 

(1970) 

Eunice  Lucero  Vaile  v.  Rogers 

C.  B.  Morton,  et  al. ,  Civil  No. 

9585,  D.  Wash.  Judgment  for 
defendant,  January  14,  1972;  aff 

February  26,  1974;  no  petition. 

Bess  May  Lutey,  76  I.D.  37  (1969) 

Bess  May  Lutey 

of  Agriculture) 

No.  1817,  D.  Mc... 
defendant,  December  10,  1970;  no 

appeal . 
James  W.  McDade,  3  IBLA  226  (1971) 

et  al.  v.  Dept. 

BLM,  et  al.,  Civil 
No.  1817,  D.  Mont.   Judgment  for 

Milton  H.  Lichtenwalner,  et  al. 

71  (1962) 
69  I.D. 

Kenneth  McGahan  v.  Stewart  L. 

Udall,  Civil  No.  A-21-63,  D.  Alas. 
Dismissed  on  merits,  April  24,  1964; 

stipulated  dismissal  of  appeal  with 

prejudice,  October  5,  1964. 

Charles  Lewellen,  70  I.D.  475  (1963) 

Bernard  E.  Darling  v.  Stewart  L. 

Udall,  Civil  No.  474-64.   Judgment 
for  defendant,  October  5,  1964; 

appeal  voluntarily  dismissed, 
March  26,  1965. 

Linn  Land  Co.,  A-28765  (July  12,  1962) 

Linn  Land  Co.,  et  al.,  v.  Stewart  L. 

Udall,  Civil  No.  63-264,  D.  Ore. 
Consolidated  with  Forsberg  v.  Udall, 

James  W.  McDade  v.  Rogers  C.  B. 

Morton,  Civil  No.  2437-71. 
Judgment  for  defendant,  353  F. 

Supp.  1006  (1973);  Per  curiam 

decision,  aff'd.,  494  F.  2d  1156 
(D.C.  Cir.  1974);  no  petition. 

Sheridan  L.  McGarry,  A-28759  (January  26, 1962) 

Sheridan  L.  McGarry  v.  Stewart  L. 

Udall,  Civil  No.  1262-62.   Judgment 
for  defendant,  216  F.  Supp.  314 

(1962);  no  petition. 

Joseph  Maclsaac,  et  al. 

(1972) 

b  IBLA  51 

Joseph  F.  Maclsaac.  Stanley 
P.  Cornelius.  Hillen  L.  Arnold, 
Henry  E.  Reeves.  Starling  P. 
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Cornelius,  Richard  Ransom  v. 

Rogers  C.  B.  Morton,  Civil  No. 

A-6-73,  D.  Alas.   Dismissed  with 
prejudice  for  want  of  prosecution  by 

plaintiff,  December  19,  1974. 

Elgin  A.  McKenna  Executrix,  Estate  of 

Patrick  A.  McKenna,  74  l.D.  133  (1967) 

Mrs.  Elgin  A.  McKenna  as  Executrix 
of  the  Estate  of  Patrick  A.  McKenna, 

Deceased  v.  Udall,  Civil  No.  2001-67. 

Judgment  for  defendant,  February  14, 

1968;  aff'd.,  418  F.  2d  1171  (1969); 
no  petition. 

Mrs.  Elgin  A.  McKenna,  Widow  and 
Successor  in  Interest  of  Patrick  A. 

McKenna,  Deceased  v.  Walter  J.  Hickel, 
Secretary  of  the  Interior,  et  al. , 
Civil  No.  2401,  D.  Ky.   Dismissed 

with  prejudice,  May  11,  1970. 

A.  G.  McKinnon,  62  l.D.  164  (1955) 

A.  G.  McKinnon  v.  UJ5. ,  Civil  No. 
9433,  D.  Ore.   Judgment  for 
plaintiff,  178  F.  Supp.  913  (1959); 

rev'd.,  289  F.  2d  908  (9th  Cir.  1961), 

Estate  of  Alvina  Beauvois  McLean,  IA-D-27 

(February  14,  1969),  IA-D-30  (July  24, 1969) 

Kenneth  Samuel  McLean  v.  Walter  J. 

Hickel,  Secretary  of  the  Interior, 

Civil  No.  2721-69,  D.  C.  Judgment 
for  defendant,  March  13,  1970; 
dismissed  for  lack  of  prosecution, 

April  9,  1971. 

J.  W.  McTiernan,  11  IBLA  284  (1973) 

J.  W.  McTiernan  v.  Marvin 

Franklin,  Acting  Secretary  of 

the  Interior,  Civil  No.  73-481-B, 
W.D.  Okla.   Dismissed,  April  4, 

1974;  aff'd.,  January  7,  1975. 

J.  W.  McTiernan,  14  IBLA  369  (1974) 

J.  W.  McTiernan  v.  Rogers  C.  B. 
Morton,  Secretary  of  the 

Interior,  Civil  No.  FS-74-42-C, 
W.D.  Ark.   Judgment  for  defendant, 
February  4,  1977. 

Marathon  Oil  Co.,  81  l.D.  447  (1974), 
Atlantic  Richfield  Co.,  Marathon  Oil 

Co.,  81  l.D.  457  (1974) 

Marathon  Oil  Co.  v.  Rogers  C.  B. 
Morton,  Secretary  of  the  Interior, 

et  al.,  Civil  No.  C  74-179,  D.  Wyo. 

Marathon  Oil  Co.  v.  Rogers  C.  B. 

Morton,  Secretary  of  the  Interior, 

et  al.,  Civil  No.  C  74-180,  D.  Wyo. 

Atlantic  Richfield  Co.  &  Pasco, 

Inc.  v.  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  et  al. , 

Civil  No.  C  74-181,  D.  Wyo. 

Actions  consolidated;  judgment  for 

plaintiff,  December  11,  1975; 

notice  of  appeal  filed  in  Civil  Nos. 
C  74-179  &  180,  February  6,  1976. 

Estate  of  Andrew  Jackson  Marsh,  4  IBLA 106  (1975) 

Estate  of  Elizabeth  C.  Jensen  McMaster, 

5  IBIA  61;  83  l.D.  145  (1976) 

Raymond  C.  McMaster  v.  U.S.,  Dept. 
of  the  Interior.  Secretary  of  the 
Interior  &  Bureau  of  Indian  Affairs, 

Civil  No.  C76-129T,  W.D.  Wash.   Suit 

pending. 

Wade  McNeil,  et  al. .  64  l.D.  423  (1957) 

Wade  McNeil  v.  Fred  A.  Seaton, 

Civil  No.  648-58.   Judgment  for 
defendant,  June  5,  1959  (opinion); 

rev'd.,  281  F.  2d  931  (1960);  no 

petition. 

Wade  McNeil  v.  Albert  K.  Leonard, 

et  al.,  Civil  No.  2226,  D.  Mont. 
Dismissed,  199  F.  Supp.  671  (1961); 

order,  April  16,  1962. 

Wade  McNeil  v.  Stewart  L.  Udall, 

Civil  No.  678-62.   Judgment  for 

defendant,  December  13,  1963 

(opinion);  aff'd.,  340  F.  2d 
801  (1964);  cert,  denied,  381 
U.S.  904  (1965). 

Wade  McNeil,  A-30736  (April  20,  1967) 

Wade  McNeil  v.  Udall,  Civil  No. 

2705,  D.  Mont.   Judgment  for 
defendant,  February  6,  1969 

(opinion);  no  appeal. 

Warren  Dale  Ling  &  Francis  Miles 

Ling,  commonly  known  as  "Frank 
Ling"  v.  Kent  Frizzell,  Acting 
Secretary  of  the  Interior,  Civil 

No.  C-75-200,  E.D.  Wash.  Judgment 
for  defendant,  January  27,  1976. 

Appeal  of  Roy  L.  Matchett, 
(February  26,  1971) IBCA-826-2-70 

Roy  L.  Matchett  v.  IKS.,  Ct.  CI. 
40-72.   Dismissed  with  prejudice, 

September  25,  1973. 

Billy  Mathis.  et  al, 
1966) 

A- 30512  (Ji'1"  6, 

Billy  Mathis,  et  al.  v.  Stewart 
L.  Udall,  et  al.,  Civil  No.  6833, 
D.  N.M.   Dismissed  with  prejudice, 

January  6,  1967;  rendered  moot  by 

P.L.  89-365. 

Ralph  E.  May,  A-29014  (January  30,  1962) 

Ralph  E.  May  v.  Stewart  L.  Udall, 
Civil  No.  1379-62.   Dismissed  with 

prejudice,  March  22,  1963;  no 

appeal. 

Estate  of  Oliver  Maynahonah,  IA-1
522 

(No  dec),  IA-T-1  (June  30,  1966) 

Ruth  Maynahonah  Kadayso  v. 
Stewart  L.  Udall,  Civil  No. 

66-281,  W.D.  Okla.   Dismissed 
with  prejudice,  February  8, 
1967. 
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Allan  E.  Mecham,  et  al.,  A-30244 
(December  23,  1964) 

Allan  E.  Mecham,  et  al,  v. 
Stewart  L.  Udall,  et  al.. 

Civil  No.  C-22-65,  D.  Utah. 
Motion  to  dismiss  granted, 

May  11,  1965;  aff d. ,  369  F. 
2d  1  (10th  Cir.  1966);  no 
petition. 

Salvatore  Megna,  Guardian,  Philip  T. 

Garigan,  65  I.D.  33  (1958) 

Salvatore  Megna,  Guardian  etc. 

v.  Fred  A.  Seaton,  Civil  No. 

468-58.   Judgment  for  plaintiff, 
November  16,  1959;  motion  for 
reconsideration  denied,  December 

2,  1959;  no  appeal. 

Philip  T.  Garigan  v.  Stewart  L. 

Udall,  Civil  No.  1577  Tux.,  D. 
Ariz.   Preliminary  injunction 

against  defendant,  July  27,  1966; 
supplemental  dec.  rendered 
September  7,  1966;  judgment  for 

plaintiff,  May  16,  1967;  no 

appeal . 

Meva  Corp.,  76  I.D.  205  (1969) 

Meva  Corp.  v.  IKS.,  Ct.  CI.  No. 
492-69.  Judgment  for  plaintiff, 
511  F.  2d  548  (1975). 

Albert  P.  Mickunas,  12  IBLA  275  (1973) 

Albert  P.  Mickunas  v.  Rogers  C.  B, 

Morton,  Secretary  of  the  Interior 
et  al.,  Civil  No 
Cal. 

74-1820  WPG,  CD. 

Dismissed  with  prejudice, 

September  30,  1974;  dismissed,  May 
14,  1976;  petition  for  rehearing 
denied,  June  3,  1976. 

Donald  E.  Miller,  2  IBLA  309  (1971), 
15  IBLA  95  (1974) 

Donald  E.  Miller  v.  Walter  J. 

Hickel,  et  al.,  Civil  No.  C-70- 
2328,  D.  Cal.   Remanded  to  the 

Department  for  further  proceed- 
ings, July  5,  1973;  dismissed 

with  prejudice,  February  6,  1975. 

Duncan  Miller,  A-27620  (July  28,  1958)
 

Seaton, 
Duncan  Miller  v.  Fred  A 

Civil  No.  346-60.   Judgment  for 

defendant,  February  23,  1961; 

aff'd.,  307  F.  2d  676  (1962); 
cert,  denied,  371  U.S.  967 

(1963);  rehearing  denied,  372 
U.S.  950  (1963). 

Duncan  Miller.  Louise  Cuccia,  66  I.D
. 

388  (1959) 

Louise  Cuccia  &  Shell  Oil  Co.  v. 

Stewart  L.  Udall,  Civil  No.  562- 

6CT   Judgment  for  defendant,  June 

27,  1961;  no  appeal. 

Duncan  Miller,  A-28008  (August  10, 
1959),  A-28093  et  al.  (October  30, 
1959),  A-28133  (December  22,  1959), 

A-28378  (August  5,  1960),  A-28258 
et  al.  (February  10,  1960). 

Duncan  Miller  v.  Stewart  L. 

Udall,  Civil  No.  3470-60. 

Judgment  for  defendant,  June 

23,  1961;  aff'd.,  304  F.  2d 
944  (1962);  no  petition. 

Duncan  Miller.  A-28057  (October  16, 
1959),  A-28398  (August  31,  1960), 

A-28359  (July  18,  1960),  A-28433 

(August  30,  1960),  A-28293,  A-28436 
(June  7,  1960),  A-27897,  A-27914, 
A-27923,  A-27930,  A-28003,  A-28014 

(March  31,  1959),  A-27810  (January 
16,  1959). 

Duncan  Miller  v.  Stewart  L. 

Udall,  Civil  No.  3931-60. 
Judgment  for  defendant,  April 

4,  1963;  aff'd.,  per  curiam  dec, 
February  7,  1964;  no  petition. 

Duncan  Miller  v.  Stewart  L. 

Udall,  Civil  No.  1642-64. 
Dismissed  with  prejudice,  August 

13,  1964;  aff'd.,  January  12, 
1965;  no  petition. 

Duncan  Miller,  A-28528  et  al. 
(February  10,  1960) 

Betty  J.  Lewis  v.  Stewart  L. 

Udall,  Civil  No.  3904-60. 
Judgment  for  defendant,  June  23, 

1961;  aff'd.,  304  F.  2d  944  (1962): 
no  petition. 

Duncan  Miller, 1960) A-28509  (October  20, 

Duncan  Miller  v.  Stewart  L. 

Udall,  Civil  No.  187-61. 
Judgment  for  defendant,  May  24, 
1963;  no  appeal. 

Duncan  Miller,  A-28172  (February  11, 

1960),  A-28267  (June  8,  1960) 

Duncan  Miller  v.  Stewart  L. 

Udall,  Civil  No.  3932-60. 
Judgment  for  defendant,  May  22, 

1963;  aff'd.,  February  7,  1964; 
no  petition. 

Duncan  Miller  v.  Stewart  L.  Udall, 

Civil  No.  1642-64.   Dismissed 

with  prejudice,  August  13,  1964; 

aff'd.,  January  12,  1965;  no 

petition. 

Duncan  Miller,  A-28586,  A-28633,  A-28671, 
A-28686  (January  25,  1961) 

Duncan  Miller  v.  Stewart  L.  Udall, 

Civil  No.  1268-61.   Judgment 
for  defendant,  September  28,  1962; 

appeal  dismissed  (1963). 

Duncan  Miller,  A-28647  (July  20,  1961) 

Duncan  Miller  v.  Stewart  L.  Udall, 

Civil  No.  3409-61.   Judgment  for 
defendant,  May  21,  1963;  no  appeal. 

Duncan  Miller,  A-29312  (January  29,  1962) 

Duncan  Miller  v.  Stewart  L.  Udall, 

Civil  No.  1381-62.   Judgment  for 
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defendant,  November  21,  1962 

(opinion) ;  appeal  dismissed  April 
12,  1963. 

Duncan  Miller.  A-28937  (September  25, 
1962),  A-29041  (November  7,  1962) 

Duncan  Miller  v.  Stewart  L.  Udall. 

Civil  No.  4003-62.  Dismissed  for 

want  of  prosecution,  May,  1966. 

Duncan  Miller,  A-29365  (July  1,  1963), 

A-29521  (August  29,  1963),  &  A-29633 
(September  5,  1963). 

Duncan  Miller  v.  Stewart  L.  Udall, 

Civil  No.  2413-63.  Dismissed, 
October  2,  1967;  no  appeal. 

Duncan  Miller,  70  l.D.  1  (1963) 

Duncan  Miller  v.  Stewart  L.  Udall, 

Civil  No.  931-63.   Dismissed  for 
lack  of  prosecution,  April  21, 
1966;  no  appeal. 

Duncan  Miller,  Samuel  W.  Mcintosh, 
71  l.D.  121  (1964) 

Samuel  W.  Mcintosh  v.  Stewart  L. 

Udall,  Civil  No.  1522-64.   Judgment 
for  defendant,  June  29,  1965;  no 

appeal. 

Duncan  Miller,  A-29900  (March  5,  1964), 

A-30067  (March  12,  1964) 

Duncan  Miller  v.  Stewart  L.  Udall, 

Civil  No.  689-64.   Dismissed  for 

failure  to  prosecute,  July  6,  1966. 

Duncan  Miller,  A-30213  (April  8,  1964), 

A-30192  (April  9,  1964),  A-30212 
(July  13,  1964) 

Duncan  Miller  v.  Stewart  L.  Udall, 

Civil  No.  1829-64.   Judgment  for 
defendant,  September  28,  1965;  no 

appeal. 

Duncan  Miller.  A-30122  (September  23, 

1964),  A-30451  (November  17,  1965) 

Duncan  Miller  v.  Stewart  L.  Udall, 

Civil  Ho.  2543-64.  Motion  to  amend 

granted,  February  15,  1966;  dismissed, 
April  3,  1969;  no  appeal. 

Duncan  Miller,  A-30270  (May  5,  1965) 

Duncan  Miller  v.  Stewart  L.  Udall, 

Civil  No.  C-153-65,  D.  Utah. 
Judgment  for  defendant,  November 

15,  1965;  aff'd.,  368  F.  2d  548 
(10th  Cir.  1966);  no  petition. 

Duncan  Miller,  A-30434  (June  8,  1965) 

Duncan  Miller  v.  Stewart  L.  Udall, 

Civil  No.  9477,  N.D.  Cal.   Judgment 

for  defendant,  June  27,  1966;  no 

appeal. 

Duncan  Miller,  A-30393  (June  30,  1965) 

Duncan  Miller  v.  Stewart  L.  Udall, 

Civil  No.  2384-65.  Judgment  for 
defendant,  October  12,  1966;  dismissed 

May  22,  1967;  supp.  complaint 
dismissed  June  12,  1967;  appeal 

dismissed  April  12,  1968;  petition 
for  mandamus  denied,  October  14, 
1968. 

Duncan  Miller,  A-30517  (April  28,  1966) 

Duncan  Miller  v.  Stewart  L.  Udall, 

Civil  No.  5047,  D.  Wyo.   Judgment 
for  defendant,  August  11,  1966; 

appeal  dismissed,  September  14, 
1967. 

Duncan  Miller,  A-30570  (August  3,  1966) 

'Duncan  Miller  v.  Stewart  L.  Udall, 
Civil  No.  A-139-66,  D.  Alas. 
Judgment  for  defendant,  March  13, 

1967;  motion  for  reconsideration 
denied,  September  19,  1967;  no 

appeal. 

Duncan  Miller,  A-30546  (August  10,  1966), 

A-30566  (August  11,  1966),  &  73  l.D. 211  (1966) 

Duncan  Miller  v.  Udall,  Civil  No. 

C-167-66,  D.  Utah.   Dismissed  with 

prejudice,  April  17,  1967;  no 

appeal. 
Duncan  Miller,  A-29231  (February  5,  1963) 

See  Lucille  S.  West,  Duncan  Miller,  et  i 

Duncan  Miller,  A-30669  (November  8,  1966) 

Duncan  Miller  v.  Director  of  the 

Bureau  of  Land  Management,  Civil 

No.  779,  D.  Mont.   Judgment  for 
defendant,  April  25,  1969;  no 

appeal. 

Duncan  Miller,  A-30628  (November  16,  1966 

A-30684  (January  19,  1967),  A-30708 

(November  16,  1966),  A-30797 
(September  12,  1967) 

Duncan  Miller  v.  Secretary  of  the 
Interior  &  his  officers,  Civil  No. 

7334,  D.  N.M.  Dismissed  with 

prejudice,  August  28,  1968;  motion 
to  set  aside  judgment  denied, 

September  24,  1968;  motion  for 
reconsideration  denied,  November 

4,  1968. 

Duncan  Miller,  A-30891  (March  5,  1968) 

Duncan  Miller  v.  Udall,  Civil  No. 
745-68.  Dismissed  with  prejudice, 

October  14,  1968;  no  appeal. 

Duncan  Miller,  A-30924  (November  13,  1968; 

A-30934  (November  22,  1968),  A-30966 

(October  29,  1968),  A-31054  (August  21, 

1969) 

Duncan  Miller  v.  Secretary  of  the 

Interior,  Civil  No.  52-69.  Amended 
complaint  dismissed  without  prejudict 

July  20,  1970;  motion  to  reinstate 
case  denied,  January  6,  1972;  motion 
for  reconsideration  denied,  February 

7,  1972. 

Duncan  Miller,  A-31087  (February  4,  1970) ( 
A-31095  (February  2,  1970),  A-31148 

(March  2,  1970),  A-31159  (March  2,  1970 
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Duncan  Miller  v.  Officers  of  the 

BLM  &  Dept.  of  the  Interior,  Civil 
No.  1393-70. 
to  prosecute, 

appeal. 

Dismissed  for  failure 

January  4,  1971;  no 

Duncan  Miller.  4  IBLA  274  (1972) 

Duncan  Miller  v.  Adjudicative 
Officers  of  the  U.S.  Geological 
Survey.  Tulsa,  Okla..  &  the 

Adjudicative  Officers  of  the 

Bureau  of  Land  Management.  Civil 

No.  73-C-96,  N.D.  Okla.   Dismissed 

with  prejudice,  November  2,  1973; 
motion  for  rehearing  denied, 
November  14,  1973;  appeal  dismissed, 
February  8,  1974. 

Duncan  Miller,  6  IBLA  283  (1972), 
6  IBLA  507  (1972),  7  IBLA  343  (1972) 

Duncan  Miller  v.  The  Board  of 

Land  Appeals.  Department  of  the 
Interior.  Civil  No.  1929-73. 
Dismissed,  February  15,  1974; 

appeal  dismissed,  August  27,  1975; 
motion  for  rehearing  denied, 

August  27,  1975;  motion  for 
reconsideration  denied,  November 

6,  1975;  application  for  extension 
of  time  to  file  writ  of  certorari 
filed;  no  petition. 

Duncan  Miller.  12  IBLA  201  (1973), 
IBLA  206  (1973) 

12 

Duncan  Miller  v.  Admin.  Officers, 
California  Bureau  of  Land 

Management.  Civil  No.  S-2471,  D. 
Cal.   Dismissed,  June  25,  1973; 
motion  for  rehearing  filed  June 

29,  1973. 

Duncan  Miller  v.  Adjudicative 
Officers  of  the  Bureau  of  Land 

Management,  Dept.  of  the  Interior 

Civil  No.  1757-72.   Judgment  for 
defendant,  February  7,  1973; 

motion  to  set  aside  judgment 
denied,  March  5,  1973. 

Duncan  Miller.  7  IBLA  343  (1972),  16 
IBLA  24  (1974),  16  IBLA  71  (1974), 
16  IBLA  379  (1974) 

Duncan  Miller  v.  Bureau  of  Land 
Management,  Department  of  the 
Interior.  Secretary  of  the 

Interior.  Civil  No.  74-1488. 

Dismissed,  December  4,  1974. 

Duncan  Miller  v.  Adjudicative 
Officers  of  the  Billings  Bureau 
of  Land  Management.  Civil  No. 

74-53-BLG,  D.  Mont.   Dismissed, 
October  31,  1974;  motion  to 

amend  complaint  denied,  December 
18,  1974. 

Duncan  Miller  v.  Adjudicate 

Officers  of  the  Billings  Bureau 
of  Land  Management.  Civil  No. 

1146,  D.  Mont.   Dismissed,  June 

29,  1973;  appeal  not  pursued  by 
plaintiff. 

Duncan  Miller  v.  Officers  of  the 

Department  of  the  Interior.  Civil 

No.  76-48  BLG,  D.  Mont.   Suit 
pending. 

Duncan  Miller.  10  IBLA  27  (1973) 

Duncan  Miller,  15  IBLA  275  (1974), 

Order,  May  13,  1974 

Duncan  Miller  v.  Operating 
Officers  of  the  Bureau  of  Land 

Management,  The  Department  of 
the  Interior,  &  The  Hon. 

Secretary  of  the  Interior 

(Nominal  Defendant),  Civil  No. 
74-1116.   Dismissed,  October 
22,  1974;  no  appeal. 

Duncan  Miller.  19  IBLA  133  (1975),  19 
IBLA  188  (1975),  20  IBLA  1  (1975), 

20  IBLA  9  (1975),  20  IBLA  19  (1975), 

IBLA  75-379  (dismissed  by  order, 

March  20,  1975),  IBLA  75-365 
(dismissed  by  order,  March  24,  1975). 

Duncan  Miller  v.  The  Honorable 

Secretaries  of  the  Interior,  etc.. 

et_al. ,  Civil  No.  75-0905. 
Complaint  dismissed,  August  8, 

1975;  reconsideration  denied, 
September  16,  1975. 

Duncan  Miller,  19  IBLA  133  (1975),  19 

IBLA  188  (1975),  20  IBLA  1  (1975), 

20  IBLA  9  (1975),  20  IBLA  19  (1975), 
21  IBLA  50  (1975),  22  IBLA  52  (1975), 

IBLA  75-379  (dismissed  by  order,  March 

20,  1975),  IBLA  75-365  (dismissed  by 
order,  March  24,  1975),  IBLA  75-251, 

75-289,  75-326,  75-327,  75-382,  75- 
426  (dismissed  by  orders,  April  30, 

1975),  IBLA  75-278  (dismissed  by 
order,  May  22,  1975). 

See  also  Evelyn  R.  Robertson. 

Duncan  Miller  v.  Administrative 

Officers  of  the  Bureau  of  Land 

Management  &  Dept.  of  the  Interior, 

Civil  No.  1035-73.  Dismissed, 
October  30,  1973;  motions  for 

reconsideration  denied  respectively, 

December  4,  1973,  January  4,  1974,  & 
April  5,  1974;  appeal  dismissed, 

August  27,  1975;  motion  for  rehearing 
denied,  August  27,  1975;  motion  for 

reconsideration  denied,  November  6, 
1975;  application  for  extension  of 
time  to  file  writ  of  certorari 

filed;  no  petition. 

Duncan  Miller  v.  The  Honorable 

Secretaries  of  the  Interior,  et 

et_al. ,  Civil  No.  75-2138. 
Dismissed;  appeal  dismissed. 

John  R.  Mlmlck,  et  al.,  25  IBLA  107  (1976) 

John  R.  Mlmick,  James  W.  Belmont, 
Thomas  J.  Lauvetz  &  Arthur  J.  Penney 

v.  Thomas  Kleppe,  Individually  &   in 

his  capacity  as  Secretary  of  the 

Interior,  Civil  No.  76-0-240,  D. 
Neb.   Dismissed  without  prejudice, 
December  21,  1976. 

Duncan  Miller,  12  IBLA  199,  201,  206 

'  (1973),  73  IBLA  319,  406,  407,  410, 

|  411,  412,  74  IBLA  12,  16  (Order  of 

'   dismissal  dated  July  17,  1973) 

H.  D.  Mollohan  &  Eagle  Tail  Ranch, 

A-29335  (July  8,  1963) 

D.  Mollohan.  et  al.  v.  Warren 

J.  Gray,  et  al.,  Civil  No.  4877 
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Phx. ,  D.  Ariz.   Judgment  for 
defendant,  November  13,  1967; 

aff'd.,  413  F.  2d  349  (9th  Cir. 
1969);  no  petition. 

Howard  S.  Mollring, 
1963) 

A-29498  (July  26, 

Howard  S.  Mollring  v.  J.  E.  Keough, 

et_al. ,  Civil  No.  C-200-63,  D.  Utah. 
Judgment  for  defendant,  January  8, 
1964;  no  appeal. 

Monturah  Co.,  10  IBLA  347  (1973) 

Charles  S.  Pashayan,  Lillie  A. 

Pashayan,  Charles  S.  Pashayan, 

Jr. ,  &  Suzanne  Lillie  Pashayan, 

Co-partners,  d/b/a  Monturah  Co. 
v.  Rogers  C.  B.  Morton,  Secretary 

of  the  Interior,  Civil  No.  74- 
1083,  (9th  Cir.).   Dismissed  for 
lack  of  jurisdiction,  April  24, 

1974;  Civil  No.  F-74-5-Civ,  E.D. 
Cal.   Dismissed  without  prejudice, 

April  11,  1974. 

Bobby  Lee  Moore,  et  al.,  72  I.D.  505  (1965) 

Anquita  L.  Kluenter,  et  al.,  A-30483 
(November  18,  1965) 

Gary  Carson  Lewis,  etc.,  et  al.  v. 
General  Services  Administration, 

et  al.,  Civil  No.  3253,  S.D.  Cal. 

Judgment  for  defendant,  April  12, 

1965;  aff'd.,  377  F.  2d  499  (9th 
Cir.  1967);  no  petition. 

Henry  S.  Morgan,  et  al.,  65  I.D.  369  (1958) 

Henry  S.  Morgan  v.  Stewart  L.  Udall, 

Civil  No.  3248-59.   Judgment  for 

defendant,  February  20,  1961  (opinion); 

aff'd.,  306  F.  2d  799  (1962);  cert. 
denied,  371  U.S.  941  (1962). 

Mnrrison-Knudsen  Co.,  64  I.D.  185  (1957) 

Morrison-Knudsen  Co.  v.  U^S. ,  Ct. 

CI.  No.  239-61.   Remanded  to  Trial 

Comm'r.,  345  F.  2d  833  (1965); 
Commr's.  report  adverse  to  U.S. 
issued  June  20,  1967;  judgment  for 

plaintiff,  397  F.  2d  826  (1968); 

part  remanded  to  the  Board  of 

Contract  Appeals;  stipulated 
dismissal  on  October  6,  1969; 

judgment  for  plaintiff,  February 
17,  1970. 

Glenn  Munsey,  Earnest  Scott,  &  Arnold 

Scott  v.  Smitty  Baker  Coal  Co.,  1  IBMA 
208  (1972) 

Glenn  Munsey,  Arnold  Scott,  & 

Earnest  Scott,  Miners  v.  Rogers 

C.  B.  Morton,  Secretary  of  the 

Interior,  et  al. ,  No.  72-2095, 
United  States  Court  of  Appeals 
for  the  District  of  Columbia 

Circuit.   Suit  pending. 

Navajo  Tribe  of  Indians  v.  State  of 

Utah,  80  I.D.  441  (1973) 

Navajo  Tribe  of  Indians  v.  Rogers 
C.  B.  Morton,  Secretary  of  the 

Interior,  Joan  B.  Thompson,  Martin 
Ritvo,  >  Frederick  Fishman,  members 
of  the  Board  of  Land  Appeals,  Dept. 

of  the  Interior,  Civil  No.  C-308- 
73,  D.  Utah.   Suit  pending. 

New  York  State  Natural  Gas  Corp., 
A-28687  (July  19,  1962) 

Jacob  N.  Wasserman  v.  Stewart  L. 

Udall,  Civil  No.  3207-62. 
Judgment  for  defendant,  234  F. 

Supp.  651  (1964);  no  appeal. 

Jess  H.  Nicholas,  Jr..  A-30065  (October 
13,  1964) 

Jess  H.  Nicholas,  Jr.  v.  Stewart  L. 
Civil  No.  A-67-64,  D.  Alas. 

September 

Udall, 

Judgment  for  defendant, 

17,  1965;  aff'd.,  385  F.  2d  177 
(9th  Cir.  1967);  no  petition. 

Robert  D.  Nininger,  Appellant,  Paul  C. 

Kohlman,  Appellee,  16  IBLA  200  (1974) 

Robert  D.  Nininger  v.  Rogers  C.  B. 
Morton  &  Kenjieth  J.  Sire.  Civil  No. 

74-1246,   Defendant's  motion  for 

summary  judgment  granted,  March 
20,  1975;  no  appeal. 

Leonard  E.  Noren.  A-27583  (September  13, 

1960) 

Leonard  E.  Noren  v.  Walter  E.  Beck, 
Civil  No.  2139  ND,  S.D.  Cal. 

Judgment  for  defendant,  199  F. 

Supp.  708  (1961). 

Leonard  E.  Noren  v.  Walter  E.  Beck. 
Civil  No.  2347  ND,  S.D.  Cal. 

Judgment  for  plaintiff,  September 

17,  1965;  rev'd.  &  remanded  sub 
nom.  Robert  E.  McCarthy,  successor 
to  Walter  E.  Beck  v.  Leonard  E. 

Noren,  et  al.,  rev'd.  &  remanded, 
370  F.  2d  845  (9th  Cir.  1966); 

cert,  denied,  387  U.S.  917  (1967). 

Appeal 

of  ] Korth Star 
Aviation 

Corp, 

IBCA-741 

(May 

19, 

1969) 

North Star Aviation  Corp. 
,  v.  1 

U.S., 

Ct.  CI.  No.  264-69.   Commr's. 
report  adverse  to  U.S.  issued 
December  10,  1971;  judgment  for 

plaintiff,  458  F.  2d  64  (1972). 

Richard  L.  Oelschlaeger,  67  I.D.  237 
(1960) 

Richard  L.  Oelschlaeger  v.  Stewart 

L.  Udall,  Civil  No.  4181-60. 
Dismissed,  November  15,  1963;  case 
reinstated,  February  19,  1964; 

remanded,  April  4,  1967;  rev'd.  & 
remanded  with  directions  to  enter 

judgment  for  appellant,  389  F.  2d 
974  (1968);  cert,  denied,  392  U.S. 
909  (1968). 

Oil  and  Gas  Leasing  on  Lands  Withdrawn 

By  Executive  Orders  for  Indian 

Purposes  in  Alaska,  70  I.D.  166 
(1963) 

Mrs.  Louise  A.  Pease  v.  Stewart  L. 

Udall,  Civil  No.  760-63,  D.  Alas. 
Withdrawn  April  18,  1963. 

Superior  Oil  Co.  v.  Robert  L. 

Bennett,  Civil  No.  A-17-63, 
D.  Alas.   Dismissed,  April  23, 1963. 
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Native  Village  of  Tvonek  v.  Robert 

L.  Bennett.  Civil  No.  A-15-63,  D. 
Alas.   Dismissed,  October  11,  1963. 

Mrs.  Louise  A.  Pease  v.  Stewart  L. 

Udall,  Civil  No.  A-20-63,  D.  Alas. 
Dismissed,  October  29,  1963  (oral 

opinion);  aff'd.,  332  F.  2d  62 
(9th  Cir.  1964);  no  petition. 

George  L.  Gucker  v.  Stewart  L. 

Udall,  Civil  No.  A-39-63,  D.  Alas. 
Dismissed  without  prejudice,  March 
2,  1964;  no  appeal. 

Estate  of  Rose  Old  Bear  Wilson.  4  IBIA  62 
(1975)  

" 

James  Harold  Kindness  &  Sherman  Grant 
Wilson.  Jr.  v.  Kent  FrizzeTT 
Acting  Secretary, "Department  of 
the  Interior.  Civil  No.  75-76- 
Blg,  D.  Mont.   Judgment  for 
defendant,  April  9,  1976. 

31d  Ben  Coal  Co..  81  I.D.  428,  81  I.D. 
436,  81  I.D.  440  (1974) 

Old  Ben  Coal  Corp.  v.  Interior 

Board  of  Mine  Operations  Appeal. 

)ld  Ben  Coal  Co..  81  I.D.  428,  81  I.D 
436,  81  I.D.  440  (1974) 

Old  Ben  Coal  Corp.  v.  Interior 
Board  of  Mine  Operations  Appeals. 

et_al.,  Nos.  74-1654,  74-1655, 
74-1656,  United  States  Court  of 
Appeals  for  the  7th  Cir.   Board's 

decision  aff'd.,  June  13,  1975- 
reconsideration  denied,  June  27 
1975. 

Id  Ben  Coal  Co..  82  I.D.  355  (1975) 

United  Mine  Workers  of  America 
v.  U.S.  Interior  Board  of  Mine 

Operations  Appeals,  No.  75- 
1852,  United  States  Court  of 

Appeals,  D.C.  Circuit.   Suit 
pending. 

isie  Ondola.  17  IBLA  359  (1974) 
See  Virginia  Gail  Atchison 

.orge  Ondola,  17  IBLA  363  (1974) 
See  Virginia  Gail  Atchison 

'seph  I.  O'Neill.  Jr..  A-30488  (April 

Ounalashka  Corp. 

its  Shareholders 

Secretary  of  Interio7 

for  &  on  behalf  of Thomas  Kleppe. 

-,  &  his 
successors  &  predecessors  in  offiro 

et_ai.,  Civil  No.  A76-241  CIV,  D. — ' Alas.   Suit  pending. 

Oyate  Inc., 
pending) et  al..  IA-2629  (Still 

Oyate.  Inc.  a  non  profit  South 
Dakota  Corp.,  et  al.  v.  Rogers 
C.  B.  Morton.  Civil  No.  687-73. 
Dismissed,  January  7,  1974. 

Eugene  C.  Paine,  et  al. 
21,  1958) 

A-27632  (August 

19,  1966), 
7,  1966) 

A-30488  (Supp.)  (December 

Joseph  I.  O'Neill.  Jr.  v.  Stewart 
L.  Udall.  Civil  No.  3556-SD-K,  S.D. 
Cal.   Remanded  to  the  Dept.  for 
clarification  of  Departmental 

decision,  August  12,  1966;  order 

denying  defendant's  motion  for 
summary  judgment,  without 

prejudice  &  remanding  case  for 
clarification  of  the  affirmance 

of  the  Departmental  decision, 

March  8,  1967;  no  appeal; 
stipulated  dismissal,  November 
22,  1971. 

peal  of  Ounalashka  Corp..  1  ANCAB  104: 
63  I.D.  475  (1976) 

Eugene  C.  Paine,  et  al.  v.  Stewart 
L.  Udall.  Civil  No.  2607-58. 

Judgment  for  plaintiff,  September 

24,  1959;  vacated  &  remanded, 
Wright  v.  Sea ton.  Misc.  1403, 

January  11,  I960.   Judgment  for 

plaintiff,  May  4,  1960;  rev'd.  & 
remanded,  February  23,  1961; 

judgment  for  defendant,  March  20, 
1961;  no  petition. 

Irene  Mitchell  Pallin.  A-28766 
(September  21,  1962) 

Irene  Mitchell  Pallin  v.  U.S. 
&  Edward  Elmer  Mitchell,  JrT 

Civil  No.  47552,.  N.D.  Cal."" Judgment  for  plaintiff,  December 
16,  1970;  rev'd.,  496  F.  2d  27 
(9th  Cir.  1974);  no  petition. 

Pan  American  Petroleum  Corp. 
(December  18,  1959) 

IA-840 

Pan  American  Petroleum  Corp. 
v.  Stewart  L.  Udall.  Civil 

No.  960-60.   Judgment  for 
plaintiff,  192  F.  Supp.  626 

(1961);  subsequent  administra- 
tive appeal  &  supplemental 

complaint  filed;  judgment  for 
plaintiff,  February  16,  1966; 
no  appeal. 

Paul  Jarvis,  Inr.r  64  I.D.  285  (1957) 

Paul  Jarvis.  Inc.  v.  U.S..  Ct.  CI. 
No.  40-58.   Stipulated  judgment 
for  plaintiff,  December  19,  1958. 

Perry  &  Wallis,  Tnr.,  IBCA-617  (July 16,  1968) 

Perry  &  Wallis.  Inc.  v.  U.S., 
Ct.  CI.  365-68.  JudgmenTTor 
defendant,  427  F.  2d  722  (1970). 

Peter  Kiewit  Sons'  Co..  72  I.D.  415 (1965) 

Peter  Kiewit  Sons'  Co.  v.  U.S.. 
Ct.  CI.  129-66.   Judgment  for 

plaintiff,  May  24,  1968*. 

Estate  of  Pete-Goh-Deh-Dil  (Joe  Pete). 

IA-1322  (June  7,  1966)      

Don  &  Winona  James  v.  Mabel  George 

Gomez,  et  al..  Civil  No.  S-66-104, 
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E.D.  Cal.   Dismissed  with  prejudice 
as  to  defendants  Udall,  Crow  &  Hall 
May  22,  1969;  dismissed  with 

prejudice  as  to  defendant  Gomez, 
September  1,  1970. 

Curtis  D.  Peters.  80  I.D.  595  (1973) 

Curtis  D.  Peters  v.  U.S.,  Rogers 

C.  B.  Morton,  as  Secretary  of 
the  Interior.  Civil  No.  C-75- 

0201  RFP,  N.D.  Cal.   Judgment 

for  defendant,  December  1,  1975; 
no  appeal. 

M.  Blaine  Peterson,  A-28111  (November 
23,  1959) 

L.  Robert  Anderson  v.  Stewart  L. 

Udall,  Civil  No.  3953-60. 
Dismissed  without  prejudice, 
November  13,  1961;  no  appeal. 

Petroleum  Ownership  Map  Co.,  IBCA-110 

(May  29,  1958) 

Petroleum  Ownership  Map  Co.  v. 

U.S.,  Ct.  CI.  269-62.  Judgment 
for  plaintiffs,  389  F.  2d  793 

(1968). 

City  ofiPhoenix  v.  Alvin  B.  Reeves, 
et  al.,  81  I.D.  65  (1974) 

Alvin  B.  Reeves,  Genevieve  C. 

Rippey,  Leroy  Reeves  &  Thelma 
Reeves,  as  heirs  of  A.  H. 

Reeves,  Deceased  v.  Rogers  C.  B. 

Morton,  Secretary  of  the  Interior 
&  The  City  of  Phoenix,  a 

municipal  Corp.,  Civil  No.  74- 
117  PHX-WPC,  D.  Ariz.  Dismissed 
with  prejudice,  August  9,  1974; 
reconsideration  denied, 

September  24,  1974;  no  appeal. 

Harold  Ladd  Pierce,  69  I.D.  14  (1962) 

L.  0.  Power,  et  al.,  22  IBLA  15  (1975) 

L.  0.  Power,  Ellis  J.  &  Lois 
Dover,  &  Noble  Ribelin  v.  U.S.  & 
Kent  Frizzell,  Acting  Secretary 
of  the  Interior,  Civil  No.  CIV 

75-708  PHX  WPC,  D.  Ariz.   Suit 

pending. 

Property  Management  Co.,  A-29144 
(August  19,  1963) 

Property  Management  Co.  v. 

Stewart  L.  Udall,  Civil  No.  64- 
28,  D.  Ore.   Judgment  for 
defendant,  255  F.  Supp.  382 

(1966);  appeal  dismissed, 
October  13,  1966.   See  Linn 
Land  Co.  v.  Udall. 

Nola  Grace  Ptasynski,  Barbara  C.  Lisco, 

19  IBLA  125  (1975),  26  IBLA  340  (1976) 
(Supp.) 

Barbara  C.  Lisco  v.  The  Honorable 

Stanley  K.  Hathaway,  Secretary  of 

the  Interior,  et  al.,  Civil  No. 

75-281,  D.  N.M.   Remanded  to  the 
Department,  March  3,  1976. 

Nola  Grace  Ptasynski  v.  The 
Honorable  Stanley  K.  Hathaway, 

Secretary  of  the  Interior,  et  al. , 

Civil  No.  75-282,  D.  N.M.   Remanded 
to  the  Department,  April  6,  1976. 

R.  E.  Puckett,  A-30419  (October  29, 

1965) 

Robert  E.  Puckett  v.  Stewart  L. 

Udall,  Secretary  of  the  Interior, 
Civil  No.  2786-65.  Dismissed 
without  prejudice,  August  15, 
1966. 

Duncan  Miller  v.  Stewart  L.  Udall, 

Civil  No.  1351-62.   Judgment  for 

defendant,  August  2,  1962;  aff'd., 
317  F.  2d  573  (1963);  no  petition. 

Platte  Valley  Construction  Co..  IBCA-168 
(August  28,  1958) 

Ethel  C.  Radzewicz,  et  al.,  A- 30866 
(January  29,  1968) 

Georgette  B.  Lee  (Hall)  v.  Udall, 

Civil  No.  985-68.   Judgment  for 
defendant,  October  30,  1969; 

dismissed,  November  17,  1970. 

George  Stanek,  et  al.  v.  U.S.,  Ct. 

CI.  189-62.   Compromised. 

John  M.  Pomeroy,  A-28134  (January  13, 1960) 

John  M.  Pomeroy  v.  Walter  E.  Beck, 
Civil  No.  8033,  N.D.  Cal. 

Dismissed  by  plaintiff,  August 
15,  1961;  no  appeal. 

Estate  of  John  S.  Ramsey  (Wap  Tose  Note) 

(Nez  Perce  Allottee  No.  853,  Deceased), 
81  I.D.  298  (1974) 

Clara  Ramsey  Scott  v.  U.S.  & 

Rogers  C.  B.  Morton,  Secretary 
of  the  Interior,  et  al. ,  Civil 

No.  3-74-39,  D.  Idaho.   Dismissed 
with  prejudice,  August  11,  1975; 
no  appeal. 

Port  Blakely  Mill  Co. 

(1964) 

71  I.D.  217 

Port  Blakely  Mill  Co.  v.  U.S., 

Civil  No.  6205,  W.D.  Wash. 
Dismissed  with  prejudice, 

December  7,  1964. 

Ray  D.  Bolander  Co..  72  I.D.  449  (1965) 

Ray  D.  Bolander  Co.  v.  U.S.,  Ct. 

CI.  51-66.   Judgment  for  plaintiff, 
December  13,  1968;  subsequent 

Contract  Officer's  dec,  December 
3,  1969;  interim  dec,  December 

2,  1969;  Order  to  Stay  Proceedings 
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until  March  31,  1970;  dismissed 

with  prejudice,  August  3,  1970. 

Estate  of  Elgin  Red  Elk,  IA-1230 
(November  13,  1964) 

Bert  Taunah, et  al.  v.  Stewart 
W.D.  Okla. 

April  27, 
Udall,  Civil  No.  65-82 
Judgment  for  plaintiff 

1967;  rev'd.  &  remanded,  398  F. 
2d  795  (10th  Cir.  1968);  no 

petition. 

Estate  of  Crawford  J.  Reed  (Un- 
allotted Crow  No.  6412),  1  1BIA 

326;  79  I.D.  621  (1972) 

George  Reed,  Sr.  v.  Rogers 
Morton,  et  al. ,  Civil  No.  1105, 
D.  Mont.   Dismissed,  June  14, 

1973;  no  appeal. 

Reliable  Coal  Corp. 

139  (1972) 

1  IBMA  97;  79  I.D. 

Reliable  Coal  Corp.  v.  Rogers  C. 

B.  Morton.  Secretary  of  the 

Interior,  et  al. ,  No.  72-1417, 
United  States  Court  of  Appeals, 

4th  Cir.   Suit  pending. 

R.  G.  Brown,  Jr.  &  Co. 

(July  26,  1963) 

Estate  of  William  Cecil  Robedeaux, 
1  IBIA  106,  78  I.D.  234  (1971), 

IBIA  71-5  (Supp.  1)  (August  16, 
1974),  80  I.D.  390  (1973) 

Oneta  Lamb  Robedeaux,  et  al. 

v.  Rogers  C.  B.  Morton,  Civil 

No.  71-646,  D.  Okla.   Dismissed, 
January  11,  1973. 

Houston  Bus  Hill  v.  Rogers  C.  B. 

Morton,  Civil  No.  72-376,  W.D. 
Okla.  Judgment  for  plaintiff, 

October  29,  1973;  amended 

judgment  for  plaintiff,  November 
12,  1973;  appeal  dismissed, 
June  28,  1974. 

Houston  Bus  Hill  &  Thurman  S. 

Hurst  v.  Rogers  C.  B.  Morton, 

Secretary  of  the  Interior,  Civil 

No.  73-528-B,  W.D.  Okla.   Judgment 
for  plaintiff,  April  30,  1975; 
corrected  judgment,  May  2,  1975; 

per  curiam  dec,  vacated  & 
remanded,  October  2,  1975; 

judgment  for  plaintiff,  December 

1,  1975. 

Evelyn  R.  Robertson,  et  al., 

Duncan  Miller,  A-29251  (March  21 
1963),  (see  Duncan  Miller,  20  IBLA 1  (1975)) 

Robert  G.  Brown,  Jr.,  et  al. 

v.  U^S.,  Ct.  CI.  No.  373-63. 
Judgment  for  plaintiff,  April 
6,  1965;  no  appeal. 

Richfield  Oil  Corp., 

(1955) 

62  I.D.  269 

Richfield  Oil  Corp.  v.  Fred  A. 

Sea ton,  Civil  No.  3820-55. 
Dismissed  without  prejudice, 

March  6,  1958;  no  appeal. 

Mark  B.  Ringstad,  et  al.,  Inlet  Oil 

Corp.,  et  al.,  Robert  L.  Lawler, 

et  al.,  A-31111,  A-31115,  A-31134, 
A-31118  (March  17,  1970) 

Robert  Lawler,  et  al.  v.  Walter 

J.  Hickel,  Civil  No.  F-14-70,  D. 
Alas. 

Inlet  Oil  Corp.  &  Raymond  J. 
Ellis  v.  Walter  J.  Hickel,  Civil 

No.  A-48-70,  D.  Alas.   Stipulated 
dismissal  without  prejudice, 

August  11,  1970. 

Actions  consolidated,  June  26, 

1970.  Judgment  for  defendant, 
February  22,  1972;  no  appeal. 

Hugh  S.  Ritter,  Thomas  M.  Bunn,  72 

I.D.  Ill  (1965),  Reconsideration 

denied  by  letter  decision  dated 
June  23,  1967,  by  the  Under 
Secretary. 

Thomas  M.  Bunn  v.  Stewart  L. 

Udall,  Civil  No.  2615-65. 
Remanded,  June  28,  1966, 

Duncan  Miller  v.  Stewart  L.  Udall, 

Civil  No.  1066-63.   Judgment  for 

defendant,  March  13,  1964;  aff'd., 
349  F.  2d  193  (1965);  cert,  denied, 
385  U.S.  929  (1966);  rehearing 
denied,  385  U.S.  1021  (1966). 

W.  C.  Wells  v.  Stewart  L.  Udall, 

Civil  No.  A-37-63,  D.  Alas. 
Dismissed  with  prejudice, 

September  7,  1965;  no  appeal. 

Evelyn  R.  Robertson  v.  Stewart 

L.  Udall,  Civil  No.  1561-63. 
Judgment  for  defendant,  April 

4,  1964;  aff'd.,  349  F.  2d  195 
(1965);  no  petition. 

Richard  W.  Rowe,  Daniel  Gaudiane, 
82  I.D.  174  (1975) 

Richard  W.  Rowe,  Daniel  Gaudiane 
v.  Stanley  K.  Hathaway,  in  his 
official  capacity  as  Secretary 

of  the  Interior,  Civil  No.  75- 
1152.  Judgment  for  defendant, 

July  29,  1976. 

Edgar  Rundle,  A-29593  (August  2,  1963) 

Edgar  Rundle  v.  Stewart  L.  Udall, 

Civil  No.  191-65.   Judgment  for 
defendant,  September  22,  1965; 

aff'd.,  379  F.  2d  112  (1967); 
cert,  denied,  389  U.S.  845  (1967). 

Estate  of  James  Running  Horse. 

(May  26,  1960) 

IA-1048 

Mary  Hit  Him  Running  Horse  v. 
Stewart  L.  Udall,  Civil  No. 

2106-68.  Judgment  for 

plaintiff,  211  F.  Supp.  586 

(1962);  no  appeal* 
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Louise  Safarik,  A-28307  et  al. 
(April  22,  1960) 

John  J.  King  v.  Stewart  L. 

Udall,  Civil  No.  3903-60. 
Judgment  for  defendant,  June 

23,  1961;  aff d.,  304  F.  2d 
944  (1962);  no  petition. 

-ouise  Safarik,  et  al., 

(January  26,  1961) 

A-28562  et  al. 

Louise  Safarik  v.  Stewart  L. 

Udall,  Civil  No.  1081-61. 
Judgment  for  defendant,  June 

23,  1961;  aff'd.,  304  F.  2d 
944  (1962);  cert,  denied,  371 
U.S.  901  (1962). 

Samuel  Gary  v.  Stewart  L.  Udall, 

Civil  No.  1202-61.   Judgment  for 

defendant,  June  23,  1961;  aff'd., 
304  F.  2d  944  (1962);  no  petition. 

Rune  E.  S.  Safve,  13  IBLA  212  (1973) 

Rune  E.  S.  Safve  v.  Secretary 

of  the  Interior,  Interior  Board 

of  Land  Appeals,  Dir.,  Bureau  of 
Land  Management,  State  Dir., 
Alaska,  Bureau  of  Land  Mgmt., 

Civil  No.  A-173-73  CIV,  D.  Alas. 
Dismissed,  March  4,  1975; 

reinstated  by  court  order, 

April  9,  1975;  remanded  to  Bureau 

of  Land  Management  for  proceed- 
ings, March  19,  1976. 

Louis  Samuel,  et  al.,  8  IBLA  268  (1972) 

Charles  M.  Goad  v.  U.S.  &  Rogers 

Morton,  Secretary  of  the  Interior, 

Civil  No.  9948,  D.  N.M.   Dismissed 

with  prejudice,  January  16,  1974. 

Joseph  &  Jean  Maisano  v.  Rogers 

C.  B.  Morton,  Secretary  of  the 
Interior,  Bureau  of  Land  Mgmt. , 
&  Board  of  Land  Appeals,  Civil 

No.  39720,  E.D.  Mich.  Dismissed, 
October  12,  1973  (opinion);  no 

appeal. 

Gordon  W.  &  Alleyne  J.  Laatz 

v.  Rogers  C.  B.  Morton,  et  al., 

Civil  No.  03266,  E.D.  Mich. 

Dismissed,  February  20,  1975 

(opinion) . 

Louis  Samuel  v.  Rogers  C.  B. 

Morton,  Secretary  of  the  Interior, 

Civil  No.  CV-74-1112-EC,  CD.  Cal. 
Dismissed  with  prejudice,  August 

26,  1974;  no  appeal. 

San  Carlos  Mineral  Strip,  69  I.D.  195 
(1962) 

James  Houston 

L.  Udall,  Civil  No.  105-63. 
Judgment  for  defendant,  243  F. 

Supp.  672  (1965);  aff'd.,  sub 
nom.  S.  Jack  Hinton,  et  al.  v. 
Stewart  L.  Udall,  364  F.  2d 

676  (1966);  cert,  denied,  385 

U.S.  878  (1966);  supplemented 

by  M-36767,  November  1,  1967. 

B.  F.  Sandoval,  Jr.,  A-29975  (June  12 
1964) 

B.  F.  Sandoval,  Jr.  v.  Stewart  L. 

Udall,  Civil  No.  5779,  D.  N.M. 
Judgment  for  plaintiff,  May  11, 

1965;  appeal  dismissed  January 
12,  1966;  order  vacating  prior 

judgment  issued  January  28, 
1966. 

Santa  Fe  Sand  &  Gravel  Co.,  A- 30657 

(April  25,  1967) 

Santa  Fe  Sand  &  Gravel  Co.  v. 

Boyd  L.  Rasmussen,  et  al..  Civil 
No.  7135,  D.  N.M.   Summary 

judgment  for  defendant,  May  28, 
1968;  no  appeal. 

Kenneth  F.  Santor,  13  IBLA  208  (1973) 

Kenneth  F.  Santor  v.  Rogers  C. 

B.  Morton,  individually  &  as 
Secretary  of  the  Interior,  Daniel 
P.  Baker,  individually  &  as  Dir. 

for  the  State  of  Wyo.,  Bureau  of 
Land  Mgmt.,  &  Glenna  M.  Lane, 
individually  &  as  Chief,  O&G 

Section,  Land  Ofc,  Wyo. ,  Civil 

No.  5949,  D.  Wyo.   Dismissed, 
November  15,  1974  (opinion); 

no  appeal. 

John  W.  Savage,  6  IBLA  253  (1972) 

Amerada  Hess  Corp.,  Louisiana 

Land  &  Exploration  Co.,  &  Oil 

Shale  Corp.  v.  Rogers  C.  B. 

Morton,  Civil  No.  C-4361,  D. 
Colo.   Order  holding  matter 

in  abeyance  until  60  days 

after  all  appeals  are 
completed  in  Oil  Shale  Corp. , 

Supra.,  filed  June  3,  1974. 

Casper  Joseph  Schmand,  Attorney  in  fact 

for  Mike  Swab,  A-29451  (August  19, 

1963) 

Casper  Joseph  Schmand  v.  Stewart 

L.  Udall,  Civil  No.  63-484,  D.  Ore. 
Judgment  for  defendant,  255  F. 

Supp.  382  (1966);  appeal  dismissed, 
October  13,  1966.   See  Linn  Land  Co. 
v.  Udall. 

Ann  D.  Schmidt,  A-28349  (July  28,  1960) 

Ann  D.  Schmidt  v.  Stewart  L.  Udall, 

Civil  No.  3912-60.   Judgment  for 
defendant,  April  11,  1961;  no 

appeal. 
Betty  Mae  Schober  &  John  L.  Richardson, 

A-29430  (January  8,  1964). 

Reconsideration  denied,  March  6,  1964. 

John  L.  Richardson  v.  Stewart  L. 

Udall,  Civil  No.  3975,  D.  Idaho. 
Remanded,  253  F.  Supp.  72  (1966); 

no  appeal. 

Charles  Schraier,  Robert  Schulein, 

et  al.,  A-30814,  A-30816  (November 
21,  1967) 

Charles  Schraier  v.  Stewart  L. 

Udall,  Secretary  of  the  Interior, 

Civil  No.  427-68.   Judgment  for 
defendant,  October  31,  1968; 
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aff'd.,  419  F.  2d  663  (1969); 
petition  for  rehearing  en  banc 
denied,  October  8,  1969;  no 
petition. 

Joseph  M.  Schuck.  A-28603  (August  16, 1961) 

Joseph  M.  Schuck  v.  Secretary 
of  the  Interior.  No.  16,682. 
Petition  for  review  dismissed, 
December  15,  1961;  no  appeal. 

Joseph  M.  Schuck  v.  Secretary 
of  the  Interior.  Civil  No.  1402 
Tuc.,  D.  Ariz.   Complaint 
dismissed,  January  30,  1962; 
no  appeal. 

Joseph  M.  Schuck  v.  Roy  T. 
Helmandollar.  Civil  No.  1402 

Tuc,  D.  Ariz.   Judgment  for 
defendant,  March  19,  1962;  no 
appeal. 

C.  BurRlin  &  William  D.  Sexton  v. 
Rogers  C.  B.  Morton,  et  al..  Civil 
No.  F-9-73,  D.  Alas. 

C.  Burglin  &  R.  C.  Bailey  v.  U.S., 
Rogers  C.  B.  Morton,  et  al..  Civil 

No.  F-15-73,  D.  Alas. 

C.  Burglin  &  Helen  Bailey  v.  U.S., 
Rogers  C.  B.  Morton,  et  al.,  Civil 

No.  F-19-73,  D.  Alas. 

C.  Burglin,  Earnest  G.  Carter. 
Dora  A.  Carter,  &  Michael  F. 
Scan Ian  v.  U.S.,  Rogers  C.  B. 

Morton,  Secretary  of  the 

Interior,  et  al..  Civil  No.  F-21- 
73,  D.  Alas. 

Actions  consolidated  by  order 

dated  July  23,  1974.   Judgment 
for  defendant,  August  5,  1974; 

aff'd.,  December  19,  1975;  cert. 
denied,  May  19,  1976. 

Seal  and  Co..  68  I.D.  94  (1961) 

Seal  &  Co.  v.  U.S.,  Ct.  CI. 

274-62.  Judgment  for  plaintiff, 
January  31,  1964;  no  appeal. 

Administrative  Appeal  of  Sessions,  Inc. 

(A  Cal.  Corp.)  v.  Vyola  Olinger  Ortner 

(Lessor),  Lease  No.  PSL-33,  Joseph 
Patrick  Patencio  (Lessor),  Lease  No. 

PSL-36,  Larry  Olinger  (Lessor),  Lease 
No.  PSL-41,  81  I.D.  651  (1974) 

Sessions  Inc.  v.  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  et  al.. 

Civil  No.  CV  74-3589  LTL,  CD.  Cal. 
Dismissed  with  prejudice,  January 
26,  1976. 

Sessions  Inc.  v.  Rogers  C.  B.  Morton. 
Secretary  of  the  Interior,  et  al.. 

Civil  No.  CV  74-3591  MML,  CD.  Cal. 
Dismissed  with  prejudice,  January 
26,  1976. 

Sessions  Inc.  v.  Rogers  C  B.  Morton. 
Secretary  of  the  Interior,  et  al.. 

Civil  No.  CV  74-3590  FW,  CD.  Cal. 
Dismissed  with  prejudice,  January 
26,  1976. 

John  J.  Sexton,  15  IBLA  69  (1974),  20  LBLA 
187  (on  reconsideration) 

John  J.  Sexton  v.  U.S.,  Rogers  C.  B. 
Morton  as  the  Secretary  of  the 

Interior,  et  al.,  Civil  No.  F-74-6, 
D.  Alas.   Suit  pending. 

John  W.  Shaw.  A-29143  (April  5,  1963) 

John  W.  Shaw  v.  Stewart  L.  Udall, 
Secretary  of  the  Interior.  Civil 

No.  63-602,  D.  Ore.  Aff'd.,  264 
F.  Supp.  390  (1967);  appeal 
docketed  March  13,  1967;  appeal 
dismissed. 

Michael  Shearn,  24  IBLA  259  (1976) 

Michael  Shern  v.  Thomas  S.  Kleppe, 

Secretary  of  the  Interior  &  Arthur 
W.  Zimmerman,  Director  of  the  New 
Mexico  State  office  of  the  Bureau 

of  Land  Management,  Civil  No.  CIV- 
76-338-P,  D.  N.M.   Suit  pending. 

Shell  Oil  Co.,  A-30575  (October  31, 

1966),  Chargeability  of  Acreage 
Embraced  in  Oil  &  Gas  Lease  Offers 
71  I.D.  337  (1964) 

Shell  Oil  Co.  v.  Udall,  Civil 

No.  216-67.  Stipulated  dismissal 
August  19,  1968. 

Sinclair  Oil  &  Gas  Co., 

(1968) 

75  I.D.  155 

Sinclair  Oil  &  Gas  Co.  v.  Stewart 

L.  Udall,  Secretary  of  the 
Interior,  et  al.,  Civil  No.  5277, 

D.  Wyo.   Judgment  for  defendant, 
sub  nom.  Atlantic  Richfield  Co. 
v.  Walter  J.  Nickel,  303  F.  Supp. 

724  (1969);  aff'd.,  432  F.  2d 
587  (10th  Cir.  1970);  no  petition. 

William  D.  Sexton,  et  al.,  9  IBLA  316 

(1973) 
See  William  D.  Sexton,  et  al. 

Sexton,  et  al.,  9  IBLA  316 
et  al.,  7  IBLA (1973),  R.  C  Bailey, 

266  (1972),  R.  C  Bailey  &  C  Burglin, 
10  IBLA  281  (1973),  Helen  S.  Bailey  & 
C  Burglin,  11  IBLA  51  (1973),  Earnest 
G.  &  Dora  A.  Carter,  C.  Burglin,  Michael 

F.  Scanlan,  C.  Burglin,  12  IBLA  181 
(1973) 

Charles  T.  Sink.  82  I.D.  535  (1975) 

Charles  T.  Sink  v.  Thomas  S. 

Kleppe,  Secretary  of  the 
Interior  -  Mining  Enforcement 
&  Safety  Administration  (MESA), 
United  States  Court  of  Appeals 
for  the  4th  Cir.  Suit  pending. 

Skelly  Oil  Co..  16  IBLA  264  (1974) 

Skelly  Oil  Co.  v.  Rogers  C  B. 
Morton,  Secretary  of  the  Interior, 

et  al.,  Civil  No.  74-411,  D.  N.M. 
Judgment  for  plaintiff,  August 

7,  1975  (opinion);  no  appeal. 
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Eldon  L.  Smith, 
1968) 

A-30944  (October  15, 

Eldon  L.  Smith  v. Walter  J. 

69-245,  D. Hickel,  Civil  No. 

Ariz.   Judgment  for  defendant, 
February  3,  1970. 

L.  B.  Smith,  et  al..  A-30447  (October 
29,  1965) 

Charles  J.  Babington  v.  Stewart 

L.  Udall,  Civil  No.  3048-65. 
Dismissed  without  prejudice  for 
failure  of  prosecution,  May  1, 
1967;  no  appeal. 

Stanley  C.  Soho,  A-28135  (August  19, 

1959),  A-28135  Supp.  (July  17, 
1961),  Supplemented  by  decision 
dated  February  1,  1963,  by  Director, 
Bureau  of  Land  Management,  approved 

by  the  Secretary  March  18,  1963. 

Southwest  Welding  &  Manufacturing 
Division.  Yuba  Consolidated 
Industries.  Inc..  69  I.D.  173 
(1962) 

Southwest  Welding  v.  U.S., 

Civil  No.  68-1658-CC,  CD.  Cal. 
Judgment  for  plaintiff,  January 

14,  1970;  appeal  dismissed, 
April  6,  1970. 

Southwestern  Petroleum  Corp. 
71  I.D.  206  (1964) 

Robert  V.  Ferry  &  Irving  Baker 

v.  Stewart  L.  Udall,  Civil  No. 

1648  Tuc,  D.  Ariz.   Judgment 
for  defendant,  September  3, 

1963;  aff'd.,  336  F.  2d  706 
(9th  Cir.  1964);  cert,  denied, 
381  U.S.  904  (1965). 

Stanley  C.  Soho,  et  al., 

(April  11,  1960) 

A-28175 

Albert  Meeks  v.  E.  I.  Rowland, 

Civil  No.  3461-Phx.,  D.  Ariz. 
Case  dismissed,  January  17, 

1961;  no  appeal. 

Southern  Pacific  Co.,  76  I.D.  1  (1969) 

Southern  Pacific  Co.  v.  Walter 

J.  Hickel,  Secretary  of  the 

Interior,  Civil  No.  S-1274,  D. 
Cal.   Judgment  for  defendant, 
December  2,  1970  (opinion);  no 

appeal. 

Southern  Pacific  Co.,  Louis  G.  Wedeklna. 

77  I.D.  177  (1970),  20  IBLA  365  (1975) 

George  C.  Laden,  Louis  Wedekind, 

Mrs.  Vern  Lear,  Mrs.  Arda  Fritz, 
&  Helen  Laden  Wagner,  heirs  of 

George  H.  Wedekind,  Deceased  v. 
Rogers  C.  B.  Morton,  et  al., 

Civil  No.  R-2858,  D.  Nev.   On 
June  20,  1974,  remanded  for 

further  agency  proceedings  as 
originally  ordered  in  77  I.D. 
117;  Dist.  Ct.  reserves 

jurisdiction;  supplemental 
complaint  filed,  August  1,  1975; 
judgment  for  defendant,  November 

29,  1976;  appeal  filed  January 
27,  1977. 

Southport  Land  &  Commercial  Co.. 

Sacramento  075330  (January  15, 
1964) 

Southport  Land  &  Commercial  Co. 
v.  Stewart  L.  Udall,  et  al.. 
Civil  No.  42385,  N.D.  Cal. 
Dismissed  as  to  defendant 

Stewart  Udall,  244  F.  Supp. 

172  (1965);  aff'd.,  371  F. 
2d  526  (9th  Cir.  1967);  no 
petition. 

Southwestern  Petroleum  Corp. 

v.  Stewart  L.  Udall.  Civil  No. 

5773,  D.  N.M.   Judgment  for 
defendant,  March  8,  1965; 

aff'd.,  361  F.  2d  650  (10th 
Cir.  1966);  no  petition. 

Standard  Oil  Co.  of  California,  et  a 
76  I.D.  271  (1969) 

Standard  Oil  Co.  of  California 
v.  Walter  J.  Hickel,  et  al., 

Civil  No.  A-159-69,  D.  Alas. 
Judgment  for  plaintiff,  317  F. 

Supp.  1192  (1970);  aff'd.,  sub nom.  Standard  Oil  Co.  of  Cal. 

v.  Rogers  C.  B.  Morton,  et  al., 
450  F.  2d  493  (9th  Cir.  1971); 

no  petition. 

Standard  Oil  Co.  of  Texas, 
257  (1964) 

71  I.D. 

California  Oil  Co.  v.  Secretary 

of  the  Interior.  Civil  No.  5729, 

D.  N.M.  Judgment  for  plaintiff, 
January  21,  1965;  no  appeal. 

et  al.,  6  IBLA  237 
Starling  Brokers, 

(1972) 

Hillin  L.  Arnold,  et  al.  v. 
Rogers  C.  B.  Morton,  et  al., 

Civil  No.  A-157-72  Civ.,  D. 
Alas.   Judgment  for  defendant, 

March  20,  1974;  rev'd.  & remanded,  January  23,  1976. 

Ross  Stegman,  A-30812  (November  21, 

1967),  IKS.  v.  Adrian  Edwards,  9 
IBLA  197  (1973) 

Ross  Stegman  v.  Stewart  L. 
Udall,  Civil  No.  6953  Phx.,  D. 
Ariz.   Remanded  to  Hearing 

Examiner  for  taking  of  further 
evidence,  December  12,  1969. 

Adrian  Edwards,  Trustee  for 
Ross  Stegman,  &  real  party  in 

interest  v.  Rogers  C.  B.  Morton, 

iecretary  of  the  Interior,  Civil 
to.  74-58-PCT-CAM,  D.  Ariz. 

Judgment  for  plaintiff,  September 

10,  1975;  appeal  filed,  November 

6,  1975. 

Billy  Stewart,  N.M.  4200,  etc.,  approved 

by  the  Secretary,  May  2,  1969. 

P.  L.  Hannifin  v.  Walter  J. 

Hickel,  et  al.,  Civil  No.  8074, 

D.  N.M.   Judgment  for  defendant, 
January  6,  1970;  remanded,  May 

25,  1970;  judgment  for  defendant, 
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May  28,  1970;  aff'd.,  444  F.  2d 
200  (10th  Cir.  1971);  no  petition. 

Elaine  S.  Stickelman. 
(1973) 

9  1BLA  327 

Elaine  S.  Stickelman  v.  U.S. 

&  Dept.  of  the  Interior,  et  al . , 

Civil  No.  LV-2112,  D.  Nev.   
Judgment  for  defendant,  August 
29,  1975;  amended  order  judgment 
for  defendant,  September  4,  1975. 

Omar  Stratman.  16  IBLA  222  (1974) 

Omar  Stratman  v.  The  Department 

of  the  Interior.  Bureau  of  Land 

Management .  Civil  No.  A74-103, 
D.  Alas.   Remanded  to  the  Dept., 
May  6,  1976;  appeal  filed,  June 
30,  1976. 

Florence  Emily  Tagala  v.  Amanda  Nellie 

Ruth  Price.  A-30715  (November  10, 
1966) 

Amanda  Price  v.  Udall,  Civil  No. 

33-67,  D.  Alas.  Judgment  for 
plaintiff,  280  F.  Supp.  393 
(1968);  remanded  to  Bureau  of 

Land  Management,  411  F.  2d  589 

(9th  Cir.  1969);  no  petition. 

James  K.  Tallman,  68  I.D.  256  (1961) 

Estate  of  John  Thomas.  Deceased  Cayuse 
Allottee  No.  223  &  Estate  of  Joseph 
Thomas,  Deceased,  Umatilla  Allottee 
No.  877.  64  I.D.  401  (1957) 

Joe  Hayes  v.  Fred  A.  Seaton. 
Secretary  of  the  Interior. 

Civil  No.  859-581.   Judgment 
for  defendant,  September  18, 

1958;  aff'd.,  270  F.  2d  319 
(1959);  cert,  denied,  364  U.S. 

814  (1960);  rehearing  denied, 
364  U.S.  906  (1960). 

Thor-Westcliffe  Development,  Inc.,  70 
I.D.  134  (1963) 

Thor-Westcliffe  Development,  Inc. 
v.  Stewart  L.  Udall,  Civil  No. 

5343,  D.  N.M.  Dismissed  with 

prejudice,  June  25,  1963. 

See  also: 

Thor-Westcliffe  Development,  Inc. 
v.  Stewart  L.  Udall,  et  al.,  Civil 

No.  2406-61.  Judgment  for 

defendant,  March  22,  1962;  aff'd., 
314  F.  2d  257  (1963);  cert,  denied, 
373  U.S.  951  (1963). 

Richard  K.  Todd,  et  al.,  68  I.D.  291 

(1961) 

James Talln et  al.  v. 

Stewart  L.  Udall,  Civil  No.  1852- 

62.  Judgment  for  defendant, 

November  1,  1962  (opinion);  rev'd., 
324  F.  2d  411  (1963);  cert,  granted, 
376  U.S.  961  (1964);  Dist  Ct. 

aff'd.,  380  U.S.  1  (1965);  rehearing 
denied,  380  U.S.  989  (1965). 

Texaco,  Inc..  75  I.D.  8  (1968) 

Texaco  Inc.,  a  Corp.  v.  Secretary 

of  the  Interior,  Civil  No.  446- 

68.   Judgment  for  plaintiff,  295 

F.  Supp.  1297  (1969);  aff'd.  in 
part  &  remanded,  437  F.  2d  636 

(1970);  aff'd.  in  part  &  remanded, 
July  19,  1972. 

Bert  F.  Duesing  v.  Stewart  L. 

Udall,  Civil  No.  290-62. 
Judgment  for  defendant,  July  17, 

1962  (oral  opinion);  aff'd.,  350 
F.  2d  748  (1965);  cert,  denied, 
383  U.S.  912  (1966). 

Atwood,  et  al.  v.  Stewart  L. 

Udall,  Civil  Nos.  293-62  -  299- 
62,  incl.  Judgment  for  defendant, 

August  2,  1962;  aff'd.,  350  F.  2d 
748  (1965);  no  petition. 

E.  B.  Todhunter,  A-28197  (May  23,  1960) 

Victoria  L.  Cuccia  v.  Stewart  L. 

Udall,  Civil  No.  3921-60. 
Judgment  for  defendant,  September 
17,  1963;  no  appeal. 

Texas  Construction  Co.,  64  I.D.  97 

(1957),  Reconsideration  denied, 

IBCA-73  (June  18,  1957) 

Texas  Construction  Co.  v.  U.S., 

Ct.  CI.  No.  224-58.   Stipulated 
judgment  for  plaintiff,  December 
14,  1961. 

Albert  Thomas,  et  ux.  (Contestees)  v. 
Sam  A.  DeVilbiss.  et  ux.  (Contestees) , 
10  IBLA  56  (1973) 

Albert  &  Ellora  Thomas  v.  Rogers 
C.  B.  Morton.  Secretary  of  the 

Interior,  et  al.,  Civil  No.  74- 
139-TUC-WCF,  D.  Ariz.   Judgment 
for  defendant,  January  12,  1976; 

notice  of  appeal  filed,  February 
5,  1976. 

Appeal  of  Toke  Cleaners,  81  I.D.  258 
(1974) 

Thorn  Properties  Inc.,  d/b/a  Toke 
Cleaners  &  Launderers  v.  U.S. , 

Department  of  the  Interior,  Bureau 

of  Indian  Affairs,  Civil  No.  A3- 74- 
99,  D.  N.D.   Stipulation  for 
dismissal  &  order  dismissing  case, 
June  16,  1975. 

Estate  of  Phillip  Tooisgah,  4  IBIA  189; 
82  I.D.  541  (1975) 

Jonathan  Morris  &  Velma  Tooisgah 
v.  Thomas  J.  Kleppe,  Secretary  of 

the  Interior,  Civil  No.  CIV-76- 
0037-D,  W.D.  Okla.   Suit  pending. 
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Tree  Land  Nursery,  Inc..  IBCA-436 
(October  31,  1966) 

Close  Files  and  Stay  Proceedings, 

March  25,  1967. 

Tree  Land  Nursery.  Inc.  v.  U.S. 

Ct.  CI.  238-67.   Judgment  for 
plaintiff,  May  13,  1969. 

Tyee  Construction  Co. 

(April  30,  1958) 

IBCA-112  &  113 

Tyee  Construction  Co.  v.  U.S., 

Ct.  CI.  No.  312-60.   Judgment 
for  defendant,  June  1,  1962; 
no  appeal. 

Uniform  Relocation  Assistance  Appeal  of 

Sidney  Gelb,  2  OHA  59  (1976) 

Sidney  Gelb  v.  Thomas  Kleppe, 
individually  &  officially  as 

the  Secretary  of  Interior,  Civil 

No.  76-1931.   Suit  pending. 

Uniform  Relocation  Assistarce  Appeal  of 

Numerous  Navajo  Persons  Who  Reside  on 

Black  Mesa  in  Arizona,  1  OHA  292  (1976) 

Buck  Austin,  Lilly,  Jack  &  Billy 
Chief, 

Crank, 
Alta  Rose  Albert,  Betty 

Manymule's  Daughter  //2, 
Steven  &  Kee  Lake,  &  Kee  Begay  v. 

Morris  Thompson,  Commissioner  of 

Indian  Affairs,  Civil  No.  CIV-76- 
418-PCT-CAM,  D.  Ariz.   Suit 
pending. 

Union  Oil  Co.  Bid  on  Tract  228,  Brazos 

Area,  Texas  Offshore  Sale,  75  I.D. 

147  (1968),  76  I.D.  69  (1969) 

The  Superior  Oil  Co.,  et  al.  v. 

Stewart  L.  Udall,  Civil  No.  1521- 
68.   Judgment  for  plaintiff,  July 

29,  1968,  modified,  July  31,  1968; 

aff'd.,  409  F.  2d  1115  (1969); 
dismissed  as  moot,  June  4,  1969; 

no  petition. 

Union  Oil  Co.  of  California,  Ramon  P. 
Colvert,  65  I.D.  245  (1958) 

Union  Oil  Co.  of  California  v. 

Stewart  L.  Udall,  Civil  No.  3042- 
58.   Judgment  for  defendant,  May 

2,  1960  (opinion);  aff'd.,  289  F. 
2d  790  (1961);  no  petition. 

Union  Oil  Co.  of  California,  et  al., 

71  I.D.  169  (1964),  72  I.D.  313 
(1965) 

Penelope  Chase  Brown,  et  al.  v. 

Stewart  Udall,  Civil  No.  9202, 

D.  Colo.   Judgment  for  plaintiff, 

261  F.  Supp.  954  (1966);  aff'd., 
406  F.  2d  759  (10th  Cir.  1969); 

cert,  granted,  396  U.S.  817  (1969); 

rev'd.  &  remanded,  400  U.S.  48 
(1970);  remanded  to  Dist.  Ct., 

March  12,  1971;  judgment  for 
plaintiff,  370  F.  Supp.  108  (1973); 
vacated  &  remanded,  September  22, 

1975;  petition  for  rehearing  en 
banc  denied;  cert,  denied,  June 

21,  1976. 

Equity  Oil  Co.  v.  Stewart  L.  Udall, 
Civil  No.  9462,  D.  Colo.   Order  to 

Gabbs  Exploration  Co.  v.  Stewart 
L.  Udall,  Civil  No.  9464,  D.  Colo. 
Order  to  Close  Files  and  Stay 

'roceedings,  March  25,  1967. 

Harlan  H.  Hugg.  et  al.  v.  Stewart 
L.  Udall,  Civil  No.  9252,  D.  Colo. 
Order  to  Close  Files  and  Stay 

Proceedings,  March  25,  1967. 

Barnette  T.  Napier,  et  al.  v 

Secretary  of  the  Interior,  Civil 

No.  8691,  D.  Colo.   Judgment  for 
plaintiff,  261  F.  Supp.  954  (1966); 

aff'd.,  406  F.  2d  759  (10th  Cir. 
1969);  cert,  granted,  396  U.S. 

817  (1969);  rev'd.  &  remanded, 
400  U.S.  48  (1970);  remanded  to 
Dist.  Ct.,  March  12,  1971; 

judgment  for  plaintiff,  370  F. 

Supp.  108  (1973);  vacated  & 
remanded,  September  22,  1975; 

petition  for  rehearing  en  banc 
denied;  cert,  denied,  June  21, 

1976.     

John  W.  Savage  v.  Stewart  L.  Udall, 

Civil  No.  9458,  D.  Colo.   Order  to 
Close  Files  and  Stay  Proceedings, 
March  25,  1967. 

The  Oil  Shale  Corp.,  et  al.  v. 

Secretary  of  the  Interior,  Civil 
No.  8680,  D.  Colo.   Judgment  for 

plaintiff,  261  F.  Supp.  954  (1966); 

aff'd.,  406  F.  2d  759  (10th  Cir. 
1969);  cert,  granted,  396  U.S. 

817  (1969);  rev'd.  &  remanded,  400 
U.S.  48  (1970);  remanded  to  Dist. 
Ct.,  March  12,  1971;  judgment  for 
plaintiff,  370  F.  Supp.  108  (1973); 
vacated  &  remanded,  September  22, 

1975;  petition  for  rehearing  en 
banc  denied;  cert,  denied,  June 

21,  1976. 

The  Oil  Shale  Corp.,  et  al.  v. 
Stewart  L.  Udall,  Civil  No.  9465, 

D.  Colo.   Order  to  Close  Files  & 

Stay  Proceedings,  March  25,  1967. 

Joseph  B.  Umpleby,  et  al.  v. 
Stewart  L.  Udall,  Civil  No.  8685, 

D.  Colo.   Judgment  for  plaintiff, 

261  F.  Supp.  954  (1966);  aff'd., 406  F.  2d  759  (10th  Cir.  1969); 

cert,  granted,  396  U.S.  817 

(1969);  rev'd.  &  remanded,  400 
U.S.  48  (1970);  remanded  to  Dist. 
Ct.,  March  12,  1971;  judgment  for 
plaintiff,  370  F.  Supp.  108  (1973); 
vacated  &  remanded,  September  22, 

1975;  petition  for  rehearing  en 
banc  denied;  cert,  denied,  June 
21,  1976. 

Union  Oil  Co.  of  California,  a 

Corp.  v.  Stewart  L.  Udall,  Civil 
No.  9461,  D.  Colo.   Order  to 
Close  Files  4  Stay  Proceedings, 
March  25,  1967. 
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Union  Oil  Co,  of  California.  71  I.D. 
287  (1964) 

Union  Oil  Co.  of  California  v. 
Stewart  L.  Udall.  Civil  No. 

2595-64.   Judgment  for  defendant, 
December  27,  1965;  no  appeal. 

Union  Pacific  R.R. .  72  I.D.  76  (1965) 

The  State  of  Wyoming  &  Gulf  Oil 

Corp.  v.  Stewart  L.  Udall,  etc., 
Civil  No.  4913,  D.  Wyo.   Dismissed 

with  prejudice,  255  F.  Supp.  481 

(1966);  aff'd.,  379  F.  2d  635 
(10th  Cir.  1967);  cert,  denied, 
389  U.S.  985  (1967). 

U.S.  v.  Alonzo  A.  Adams,  et  al. ,  64  I.D. 

221  (1957),  A-27364  (July  1,  1957) 

Alonzo  A.  Adams,  et  al.  v.  Paul  B. 

Witmer,  et  al.,  Civil  No.  1222-57- 
Y,  S.D.  Cal.   Complaint  dismissed, 

November  27,  1957  (opinion);  rev'd. 
&   remanded,  271  F.  2d  29  (9th  Cir. 

1958);  on  rehearing,  appeal 

dismissed  as  to  Witmer;  petition 

for  rehearing  by  Berriman  denied, 
271  F.  2d  37  (9th  Cir.  1959). 

U.S.  v.  Alonzo  Adams,  Civil  No.  187- 

60-WM,  S.D.  Cal.   Judgment  for 
plaintiff,  January  29,  1962 

(opinion);  judgment  modified,  318  F. 
2d  861  (9th  Cir.  1963);  no  petition. 

IKS.  v.  Ken  &  Kenneth  D.  Alexander,  17 
IBLA  421  (1974) 

Ken  &  Kenneth  D.  Alexander  v.  The 
Secretary  of  the  Interior.  Civil 

No.  75-465,  D.  Ore.   Suit  pending. 

U.S.  v.  A.  F.  Anderson,  et  al.,  15  IBLA 
123  (1974) 

A.  F.  Anderson,  Wilton  Dale,  William 
F.  Mackey,  Arthur  Roberts,  Kenneth 

Roberts,  Hugh  Scott,  Ester  Desmarais, 

of  the  Interior  &  Stanley  Gurnewald. 
Individually  &  as  District  Ranger 

of  the  Forest  Service  of  the  U.S. 

Dept.  of  Agriculture,  Civil  No.  CIV 
76-408  PCT  WPC,  D.  Ariz.   Suit 
pending. 

E.  A.  &  Esther  Barrows.  76  I.D. 
299  (1969) 

Louis  D.  Desmarais, 
et  al.  v.  Rogers  C. 

Ernest  L.  Meunier, 
B.  Morton, 

Secretary  of  the  Interior  &  The  Board 

of  Land  Appeals,  Civil  No.  C74-151, 
D.  Wyo.   Judgment  for  defendant, 
November  7,  1975. 

Esther  Barrows,  as  an  individual  & 
as  Executrix  of  the  Last  Will  of 

E.  A.  Barrows,  deceased  v.  Walter 

J.  Hickel.  Civil  No.  70-215-CC, 
CD.  Cal.   Judgment  for  defendant, 

April  20,  1970;  aff'd.,  447  F.  2d 
80  (9th  Cir.  1971). 

U.S.  v.  J.  L.  Block,  80  I.D.  571  (1973) 

J.  L.  Block  v.  Rogers  Morton, 

Secretary  of  the  Interior,  Civil 

No.  LV-74-9,  BRT,  D.  Nev. 
Dismissed  with  prejudice,  June 
6,  1975;  notice  of  appeal,  July 

3,  1975. 

U.S.  v.  Blue  Bell  Gold  Mining  Co., 

et  al.,  17  IBLA  182  (1974) 

Blue  Bell  Gold  Mining  Co.  v. 

Rogers  C.  B.  Morton,  Secretary 
of  the  Interior,  et  al.,  Civil 

No.  C74-698  S,  W.D.  Wash. 
Judgment  for  defendant,  September 
18,  1975;  no  appeal. 

U.S.  v.  Catherine  R.  Blythe,  16  IBLA 
94  (1975) 

Catherine  R.  Blythe  v.  Thomas 

S.  Kleppe.  Secretary  of  the 

Interior,  Civil  No.  CIV  75-750 
B,  D.  N.M.   Suit  pending. 

U.S.  v.  Lloyd  W.  Booth.  76  I.D.  73 
(1969) 

Lloyd  W.  Booth  v.  Walter  J. 

Hickel,  Civil  No.  42-69,  D.  Alas. 
Judgment  for  defendant,  June  30, 
1970;  no  appeal. 

U.S.  v.  R.  B.  Borders,  A-28624  (October 
23,  1961) 

Consolidated  with  Walter  H.  Burkhardt, 

et  al.  v.  Rogers  C.  B.  Morton,  et  al., 

Civil  No.  C74-152,  D.  Wyo.,  for 
purposes  of  appeal  by  order  of  November 
19,  1975;  dismissed,  November  28,  1975. 

U.S.  v.  Arizona  Exploration  Co.,  et  al., 

A-28876  (June  22,  1962) 

Blaine  J.  Lord,  et  al.  v.  Roy  T. 
Helmandollar,  et  al.,  Civil  No. 

987-63.   Judgment  for  defendants, 
September  30,  1963;  appeal  dismissed, 
348  F.  2d  780  (1965);  cert,  denied, 

383  U.S.  928  (1966);  rehearing 
denied,  384  U.S.  947  (1966). 

J.  R.  Osborne  v.  Harold  C.  Hammitt, 

Civil  No.  414,  D.  Nev.   Judgment 
for  defendant,  August  19,  1964 

(opinion);  no  appeal. 

U.S.  v.  Alice  A.  &  Carrie  H.  Boyle,  76 

I.D.  61,  318  (1969),  Reconsideration 
denied,  January  22,  1970. 

Alice  A.  &  Carrie  H.  Boyle  v. 
Rogers  C.  B.  Morton,  Secretary 

of  the  Interior,  Civil  No.  Civ- 
71-491  Phx  WEC,  D.  Ariz. 
Judgment  for  plaintiff,  May  4, 

1972;  appeal  docketed  September 

27,  1972. 

U.S.  v.  Melton  E.  Baker,  23  IBLA  319  (1976) 

Melton  E.  Baker  v.  U.S.,  Thomas 

Kleppe,  Individually  &  as  Secretary 

U.S.  v.  R.  W.  Brubaker,  et 
A-30636  (July  24, 

261  (1973) 
1968),  80  I.D. 
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R.  W.  Brubaker, 
W.  Brubaker.  B. 

a/k/a  Ronald 
A.  Brubaker, 

a/k/a  Barbara  A.  Brubake 
William  J.  Mann,  a/k/a  W.  J. 

Mann  v.  Rogers  C.  B.  Morton. 
Secretary  of  the  Interior. 

Civil  No.  73-1228  EC,  CD. 
Cal.   Dismissed  with  prejudice, 

August  13,  1973;  aff'd.,  June 
27,  1974;  no  petition. 

U^S.  v.  Joe  W.  Bryant.  25  IBLA  247  (1976) 

Joe  E.  Bryant  v.  Secretary  of  the 
Interior.  Civil  No.  A76-84,  D.  Alas. 
Suit  pending. 

2a|-  v'  Henrietta  &  Andrew  Julius  gunkowski 

5  IBLA  102;  79  I.D.  43  (1972)  ""   

Henrietta  &  Andrew  Julius  Bunkowski 
v-  L.  Paul  Appelgate.  District 
Manager.  Bureau  of  Land  Management. 
Thomas  S.  Kleppe.  Secretary  of  the 
Interior,  et  al..  Civil  No.  R-76- 
182-BRT,  D.  Nev.   Suit  pending. 

U.S.  v.  Calhoun  &  Howell  of  Oregon. 

Ltd.,  U.S.  v.  Lee  Temple.  A-31004 
(August  29,  1969) 

Calhoun  &  Howell  of  Oregon.  Ltd. 
v.  Walter  J.  Hickel,  Civil  No. 

70-155,  D.  Ore.   Judgment  for 
defendant,  September  24,  1970; 
no  appeal. 

U.S.  v.  John  C.  Chapman,  et  al..  A-30581 
(July  16,  1968) 

John  C.  Chapman,  et  al.  v.  U.S. , 

Civil  No.  69-12  Pet.,  D.  Ariz. 
Judgment  for  defendant,  January 
18,  1972;  no  appeal. 

U.S.  v.  Charleston  Stone  Products, 
9  IBLA  94  (1973) 

Charleston  Stone  Products  Co.  v. 

Rogers  Morton,  Secretary  of  the 

Interior,  Civil  No.  LV-2039-BRT, 
D.  Nev.   Vacated  &  remanded  to 

the  Dept.  for  further  proceedings, 
November  7,  1974  (opinion);  appeal 
filed  December  16,  1974. 

U.S.  v.  Nick  Chournos,  A-28577  (July  14, 1961) 

Nick  Chournos  v.  IKS . ,  Civil  No. 

C-164-61,  D.  Utah.   Complaint 
dismissed,  January  9,  1962;  no 

appeal. 

Nick  Chournos,  et  al.  v.  U.S., 

et  al.,  Civil  No.  C-238-62,  D. 
Utah.   Dismissed,  June  28,  1963; 

aff'd.,  335  F.  2d  918  (10th  Cir. 
1964);  no  petition. 

U.S.  v.  Willard  Christensen,  A-27549 
(May  14,  1958) 

La  Fortuna  Uranium  Mines,  Inc. 

v.  Fred  A.  Seaton,  Civil  No. 

191-59.  Judgment  for  defendant, 
April  4,  1960;  no  appeal. 

UJ3.  v.  Clear  Gravel  Enterprises.  Inc. 

2  IBLA  285  (1971)   Clear  Gravel  Enterprises.  Inc.  v. 
Nolan  Keil.  State  Dir. ,  Bureau  of 
Land  Management,  State  of  Nevada. 
&  Kolla  Chandler.  Chief  Div.  of 
Technical  Services,  Bureau  of 
Land  Management,  Reno,  Nevada. 
Civil  No.  LV-1654,  D.  Nev. 
Judgment  for  defendant,  May  4, 
1972;  aff'd.,  October  9,  1974; rehearing  denied,  January  13, 
1975;  cert,  denied.  April  21, 

U'S.  v.  J.  R.  Clements.  A-27751 
(December  15,  1958) 

John  Raymond  Clements  v.  Fred 

A.  Seaton.  Civil  No.  560-59. 
Judgment  for  defendant,  January 
13,  1960;  no  appeal. 

U.S.  v.  Elsie  Cody.  1  IBLA  92  (1970) 

Elsie  Cody  v.  Walter  J.  Hickel. 

Civil  No.  1-70-125,  D.  Idaho. 
Remanded  to  the  Secretary  of 

the  Interior  for  taking  of 

additional  evidence,  December 

6,  1971;  appeal  withdrawn, 
March  10,  1972. 

U.S.  v.  Alfred  Coleman,  A-28557  (March 
27,  1962) 

U.S.  v.  Alfred  Coleman.  Civil  No. 

63-956-WB,  S.D.  Cal.   Judgment 
for  defendant,  February  25,  1965 

(opinion);  remanded,  363  F.  2d 

190  (9th  Cir.  1966);  aff'd.,  379 
F.  2d  555  (9th  Cir.  1967);  cert, 
granted,  389  U.S.  970  (1967); 

rev'd.  &  remanded  to  9th  Cir.,  390 
U.S.  599  (1968);  rehearing  denied, 

391  U.S.  961  (1968);  aff'd.,  405 
F.  2d  72  (9th  Cir.  1968);  cert. 
denied,  394  U.S.  907  (1969). 

U.S.  v.  Ford  M.  Converse.  72  I.D.  141 (1965) 

Ford  M.  Converse  v.  Stewart 

Udall,  Civil  No.  65-581,  D. 
Ore.  Judgment  for  defendant, 

262  F.  Supp.  583  (1966);  aff'd., 
399  F.  2d  616  (9th  Cir.  1968); 

cert,  denied,  393  U.S.  1025 

(1969). 

U.S.  v.  Jesse  W.  Crawford,  A-30820 
(January  29,  1968) 

Jesse  W.  Crawford Stewart  L. 

Udall,  Civil  No.  6969  Phx.,  D. 

Ariz.   Judgment  for  defendant, 

May  20,  1969;  aff'd.,  442  F. 
2d  1030  (9th  Cir.  1971);  no 

petition. 

U.S.  v.  Alvis  F.  Denison,  et  al.,  71 

I.D.  144  (1964),  76  I.D.  233  (1969) 

Marie  W.  Denison,  individually  & 
as  executrix  of  the  Estate  of 
Alvis  F.  Denison.  deceased  v. 

Stewart  L.  Udall,  Civil  No.  963 
D.  Ariz.   Remanded,  248  F.  Supp. 
942  (1965). 
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Leo  E.  Shoup  v.  Stewart  L.  Udall, 

Civil  No.  5822-Phx.,  D.  Ariz. 
Judgment  for  defendant,  January 
31,  1972. 

Reid  Smith  v.  Stewart  L.  Udall, 

etc.,  Civil  No.  1053,  D.  Ariz. 
Judgment  for  defendant,  January 

31,  1972;  aff'd.,  February  1, 
1974;  cert,  denied,  October 

15,  1974. 

U.S.  v.  J.  S.  Devenny,  A-30289  (August 
6,  1964) 

J.  S.  Devenny  v.  Stewart  L. 

Udall,  Civil  No.  6283,  W.D.  Wash. 
Dismissed,  June  22,  1966;  no 

appeal. 

U.S.  v.  Nelson  E.  Devine  &  Raymond  E. 

Bryant,  A-30435  (April  28,  1965), 
2  IBLA  258  (1971) 

U.S.  v.  Raymond  £.  Bryant, 

Civil  No.  9929,  E.D.  Cal. 
Remanded  to  Dept.  for  exercise 
of  discretion,  September  10, 
1969;  decision  of  BLM  dated 

January  16,  1970  aff'd.  by  the 
Board  of  Land  Appeals,  May  10, 
1971. 

U.S.  v.  Aloys  A.  &  Doris  E.  L.  Dietemann, 
26  IBLA  356  (1976) 

Aloys  A.  &  Doris  E.  Dietemann  v. 
Thomas  L.  Kleppe,  Secretary  of 
the  Interior,  Curtis  Berklund, 
Director  of  the  Bureau  of  Land 

Management,  et  al.,  Civil  No.  76- 
3532  RMT,  CD.  Cal.   Summary 

judgment  for  defendant,  February 

9,  1977. 

U-S.  v.  Francis  Dlouhy,  et  al. 
(September  24,  1958) 

A-2  7668 

Francis  N.  Dlouhy  v.  Fred  A. 
Seaton,  Civil  No.  405-59. 

Judgment  for  defendant,  May 
3,  1960;  appeal  dismissed, 
November  28,  1960. 

Maurice  Duval,  et  al.  v.  Rogers 

C.  B.  Morton.  Civil  No.  71-684, 
D.  Ore.   Dismissed,  347  F.  Supp. 

(1972);  aff'd.,  December  19, 
1973  (opinion). 

U.S.  v.  Elkhorn  Mining  Co.,  2  IBLA 
383  (1971) 

Elkhorn  Mining  Co.  v.  Rogers 

Morton,  Civil  No.  2111,  D.  Mont. 
Judgment  for  defendant,  January 
19,  1973;  no  appeal. 

U.S.  v.  Ralph  Fairchild,  A-30803 
(January  19,  1968) 

Minerals  Trust  Corp.  v.  Stewart 

L.  Udall,  Civil  No.  6960  Phx., 

D.  Ariz.   Judgment  for  defendant, 

May  20,  1969;  aff'd.,  442  F.  2d 
1030  (9th  Cir.  1971). 

U.S.  v.  Kathryn  R.  Fitzgerald,  A-30973 
(July  25,  1969) 

Kathryn  R.  Fitzgerald  &  John 
Holden  v.  Walter  J.  Hickel, 

Civil  No.  70-421-Phx.,  D.  Ariz. 
Judgment  for  defendant,  November 

23,  1970. 

U.S.  v.  Everett  Foster,  et  al. ,  65  I.D. 
1  (1958) 

Everett  Foster,  et  al.  v.  Fred 

A.  Seaton,  Civil  No.  344-58. 
Judgment  for  defendants,  December 

5,  1958  (opinion);  aff'd.,  271  F. 
2d  836  (1959);  no  petition. 

U.S.  v.  Jack  L.  Gardener,  18  IBLA 
175  (1974) 

Jack  L.  Gardener  v.  Secretary 

of  the  Interior,  Civil  No.  75- 
1413-R,  CD.  Cal.   Judgment 
for  defendant,  June  16,  1975; 

notice  of  appeal  filed,  August 

8,  1975. 

U.S.  v.  Fred  Garula,  A-29948  (June  3, 
1964) 

U.S.  v .  The  Dredge  Corp. ,  A- 
(December  18,  1959) 

The  Dredge  Corp.  v.  J. 

Penny,  Civil  No.  396, 

Russell 
D.  Nev. 

Judgment  for  defendant,  September 
25,  1962;  remanded,  338  F.  2d  456 

(9th  Cir.  1964);  judgment  for 
plaintiff,  August  8,  1966; 

judgment  for  defendants,  398  F. 
2d  791  (9th  Cir.  1968);  cert. 
denied,  393  U.S.  1066  (1969). 

U.S.  v.  The  Dredge  Corp. 
(1972) 

7  IBLA  136 

Fred  Garula  v.  Stewart  L.  Udall, 

Civil  No.  8998,  D.  Colo.   Judgment 

for  plaintiff,  268  F.  Supp.  910 

(1967);  rev'd.,  405  F.  2d  1181 
(10th  Cir.  1968);  no  petition. 

U.S.  v.  Golden  Eagle  Mining  Corp. 

A-30864  (September  25,  1967) 

Golden  Eagle  Mining  Corp.  v. 
Stewart  L.  Udall,  Secretary 

of  the  Interior,  Civil  No. 

S-937,  E.D.  Cal.  Dismissed 
for  lack  of  prosecution, 

October  6,  1969;  no  appeal. 

The  Dredge  Corp.  v.  Rogers  B. 

Morton,  et  al.,  Civil  No.  LV- 
2029,  D.  Nev.   Stipulated 
dismissal,  February  12,  1974. 

U.S.  v.  Maurice  Duval,  et  al.,  1  IBLA 

103  (1970) 

U.S.  v.  Golden  Grigg,  et  al.,  82  I.D. 
123  (1975) 

Golden  T.  Grigs,  LeFawn  Grigg, 

Fred  Baines,  Otis  H.  Williams, 

Kathryn  Williams,  Lovell  Taylor, 
William  A.  Anderson,  Saragene 
Smith,  Thomas  M.  Anderson, 
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Bonnie  Anderson,  Charles  L. 
Taylor,  Darlene  Balnes,  Luann 
&  Paul  E.  Hogg  v.  U.S.,  Rogers 
C.  B.  Morton,  Secretary  of  the 

Interior,  Civil  No.  1-75-75, 
D.  Idaho.   Suit  pending. 

U.S.  v.  Gunsight  Mining  Co. 

(1972) 

5  IBLA  62 

Gunsight  Mining  Corp.  v.  Rogers 

C.  B.  Morton,  Civil  No.  72-92 
Tuc,  D.  Ariz.   Dismissed,  September 
11,  1973;  no  appeal. 

etal. 21 U.S.  v.  C.  V.  Hallenbeck, 
IBLA  296  (1975) 

Charles  V.  Hallenbeck,  Jr.  & 

Clyde  A.  Hallenbeck,  as 
Individuals,  as  Trustees,  & 
as  Members  of  a  Class  v.  Bureau 

of  Reclamation,  Civil  No.  75-M- 
786,  D.  Colo.   Suit  pending. 

U.S.  v.  Urban  Harenberg,  et  al. ,  11 
IBLA  153  (1973) 

Century  Industries-Flagstaff,  an 

Arizona  Corp.  (successor-in- 
interest  to  Urban,  LaVaun,  Sylvan 

L.  &  Beth  Harenberg,  (.    to  Flagstaff 
Service  &  Materials  Co.,  an  Arizona 

Corp.,  bankrupt)  v.  U.S.,  Rogers 
Morton,  Secretary  of  the  Interior, 

et  al.,  Civil  No.  75-157  PCT  WPC, 
D.  Ariz.   Suit  pending. 

U.S.  v.  Richard  P.  Haskins,  A-30737 
(December  19,  1966),  3  IBLA  77  (1971) 

Richard  P.  Haskins  for  Himself 

&  as  Admin,  of  the  Estate  of 

Bartholomew  H.  Haskins,  Deceased 

v.  Udall ,  Civil  No.  67-1815-CC, 
CD.  Cal.   Judgment  for  defendant, 

April  15,  1968;  remanded  to  the 

Director,  Bureau  of  Land  Manage- 
ment for  an  exercise  of  discretion, 

October  3,  1969. 

U.S.  v.  Richard  P.  Haskins,  Civil 

No.  72-246  JVC,  CD.  Cal.   Judgment 
for  plaintiff,  May  18,  1972  (opinion); 
rehearing  denied,  June  28,  1972; 

aff'd.  &  remanded  for  further 
proceedings,  October  25,  1974;  no 

petition. 

U.S.  v.  Charles  H.  Henrikson,  et  al.. 
70  I.D.  212  (1963) 

Charles  H.  Henrikson,  et  al.  v. 
Stewart  L.  Udall,  et  al.,  Civil 

No.  41749,  N.D.  Cal.   Judgment 
for  defendant,  229  F.  Supp.  510 

(1964);  aff'd.,  350  F.  2d  949 
(9th  Cir.  1965);  cert,  denied, 
384  U.S.  940  (1966). 

U.S.  v.  Taylor  T.  Hicks,  et  al..  A-30780 
(October  24,  1967) 

Taylor  T.  Hicks,  et  al.  v.  C_S. , 
Stewart  L.  Udall,  Secretary  of 

the  Interior.  Civil  No.  Civ.- 
1202  Pet.,  D.  Ariz.  Judgment 
for  defendant,  March  26,  1970. 

U.S.  v.  Ernest  Higbee,  et  al. 

(April  1,  1970) 

A-31063 

et  al.,  19  IBLA U.S.  v.  Gerald  D.  Heden, 
326  (1975) 

Gerald  D.  &  Sharon  A.  Heden,  John 
D.  &  Diane  E.  Prichard  v.  The 

Secretary  of  the  Interior,  Civil 

No.  75-543,  D.  Ore.   Suit  pending. 

U.S.  v.  Henault  Mining  Co., 
184  (1966) 

73  I.D. 

Henault  Mining  Co.  v.  Harold 

Tysk,  et  al.,  Civil  No.  634, 

D.  Mont.   Judgment  for  plaintiff, 

271  F.  Supp.  474  (1967);  rev'd.  & 
remanded  for  further  proceedings, 
419  F.  2d  766  (9th  Cir.  1969); 
cert,  denied,  398  U.S.  950  (1970); 

judgment  for  defendant,  October 
6,  1970. 

Ernest  Higbee,  et  al.  v.  Rogers 
C  B.  Morton,  et  al..  Civil  No. 

1674,  D.  Nev.   Judgment  for 
defendant,  May  5,  1972;  vacated 

&  remanded,  July  22,  1974;  amended, 
September  13,  1974;  vacated  & 
remanded  to  the  Secretary  for 

taking  of  further  evidence  for 
reconsideration  of  the  issues, 
December  19,  1974. 

U.S.  v.  Humboldt  Placer  Mining  Co.  & 
Del  De  Rosier,  79  I.D.  709  (1972) 

Humboldt  Placer  Mining  Co.  &  Del 

De  Rosier  v.  Secretary  of  the 

Interior,  Civil  No.  S-2755,  E.D. 
Cal.  Dismissed  with  prejudice, 

June  12,  1974;  appeal  docketed, 

September  23,  1974. 

U.S.  v.  Ideal  Cement  Co.,  5  IBLA  23'. 

(1972) 

Ideal  Basic  Industries,  Inc., 

formerly  known  as  Ideal  Cement 
Co.  v.  Rogers  C.  B.  Morton, 

Civil  No.  J-12-72,  D.  Alas. 
Judgment  for  defendant, 

February  25,  1974;  motion  to 
vacate  judgment  denied,  May 

6,  1974;  aff'd.,  September  28, 
1976;  petition  for  rehearing 
en  banc  denied,  November  16, 
1976. 

U.S.  v.  Independent  Quick  Sliver  Co., 
72  I.D.  367  (1965) 

Independent  Quick  Silver  Co., 

an  Oregon  Corp.  v.  Stewart  L. 

Udall,  Civil  No.  65-590,  D. 
Ore.   Judgment  for  defendant, 
262  F.  Supp.  583  (1966); 

appeal  dismissed. 

U.S.  v.  Menzel  C  Johnson,  16  IBLA  234 

(1974)   See  M.  G.  Johnson 

U.S.  v.  R.  B.  Johnson,  A-30405 
(October  28,  1965) 

R.  B.  Johnson  v.  Stewart  L. 

Udall,  Civil  No.  1071,  D.  Ariz. 

Judgment  for  defendant,  November 
21,  1967;  no  appeal. 
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U.S.  v.  Robert  N.  Johnson,  et  al., 

A-30828  (January  29,  1968) 

Robert  N.  Johnson,  et  al.  & 
Thelma  A.  Johnson  as  Individ. 
&  as  Executrix  of  Nolan  F. 
Fultz  estate  v.  Stewart  L. 

Udall,  Civil  No.  68-994-AAH, 
CD.  Cal.  Judgment  for 

plaintiff,  292  F.  Supp.  738 
(1968);  no  appeal. 

U.S.  v.  David  L.  &  Kathryn  King, 
A-30217  (December  29,  1964) 

David  L.  &  Kathryn  King  v. 
Bureau  of  Land  Management, 

Civil  No.  S2765,  E.D.  Cal. 

Dismissed,  October  30,  1973; 

no  appeal. 

U.S.  v.  William  C.  King, 

(1974) 

15  IBLA  210 

William  C.  King  v.  U.S..  &  The 
Secretary  of  the  Interior,  et 

al.,  Civil  No.  74-151- TUC- JAW, 
D.  Ariz.  Judgment  for  defendant, 

July  10,  1975;  appeal  docketed, 
November  19,  1975. 

U.S.  v.  Horace  J.  &  Elsie  Marie  Knowlton, 
A-30912  (May  21,  1968) 

Elsie  Marie  &  Horace  J.  Knowlton 

v.  Walter  J.  Hickel,  Secretary 

of  the  Interior,  Civil  No.  C-191- 
69,  D.  Utah.  Judgment  for 
defendant,  November  13,  1970. 

U.S.  v.  Charles  W.  &  Cora  A.  Kohl, 

5  IBLA  298  (1972) 

Charles  W.  &  Cora  A.  Kohl  v. 

Steve  Yurich  &  Rogers  C.  B. 

Morton,  et  al.,  Civil  No.  2155, 
D.  Mont.   Dismissed  with 

prejudice,  January  17,  1973; 
no  appeal. 

U.S.  v.  Richard  Dean  Lance,  73  I.D. 

218  (1966) 

Richard  Dean  Lance  v.  Stewart 

L.  Udall,  et  al. ,  Civil  No. 

1864,  D.  Nev.  Judgment  for 
defendant,  January  23,  1968; 

no  appeal. 

U.S.  v.  Lane  Minerals,  Inc.,  A-30497 
(March  28,  1966) 

Lane  Minerals,  Inc.  v.  Stewart 
L.  Udall  &  the  Confederated 
Salish  &  Kootenai  Tribes  of  the 

Flathead  Indian  Reservation, 

Civil  No.  67-535,  D.  Ore. 
Judgment  for  defendant, 
February  2,  1970. 

■  S.  v.  Ethel  Schell  Larsen  &  Minerals 

Trust  Corp.,  9  IBLA  247  (1973) 

CS.  v.  William  A.  McCall.  Sr. ,  Estate 
of  Olaf  Henry  Nelson,  Deceased.  7 
IBLA  21;  79  I.D.  457  (1972) 

William  A.  McCall,  Sr.  &  the 

Estate  of  Olaf  Henry  Nelson. 
deceased  v.  John  S.  Boyles. 
District  Manager.  Bureau  of 

Land  Management,  Thomas  S. 
Kleppe,  Secretary  of  Interior. 

et  al.,  Civil  No.  LV-76-155 
RDF,  D.  Nev.   Suit  pending. 

U±S.  v.  William  A.  McCall.  Sr.,  The 
Dredge  Corp..  Estate  of  Olaf  H. 
Nelson.  Deceased,  Small  Tract 

Applicants  Assoc.  Intervenor.  78 
I.D.  71  (1971) 

William  A.  McCall,  Sr..  The 

Dredge  Corp.  &  Olaf  H.  Nelson 

v.  John  F.  Boyles,  et  al..  Civil 

No.  74-68(RDF),  D.  Nev.   Judgment 
for  defendant,  June  7,  1976. 

U.S. 
William  A.  McCall  &  R.  J. 

Kaltenborn,  1  IBLA  115  (1970) 

William  A.  McCall  v.  Rogers  C. 

B.  Morton,  Secretary  of  the 

Interior,  et  al.,  Civil  No.  74- 
70  RDF,  D.  Nev.   Judgment  for 
defendant,  October  1,  1975. 

U.S.  v.  Kenneth  McClarty,  71  I.D.  33] 

(1964),  76  I.D.  193  (1969) 

Kenneth  McClarty  v.  Stewart  L. 

Udall,  et  al.,  Civil  No.  2116, 

E.D.  Wash.  Judgment  for 

defendant,  May  26,  1966;  rev'd. 
&  remanded,  408  F.  2d  907  (9th 

Cir.  1969);  remanded  to  the 
Secretary,  May  7,  1969;  vacated 
&  remanded  to  Bureau  of  Land 

Management,  August  13,  1969. 

U.S.  v.  Charles  Maher,  et  al.,  5  IBLA 

209,  79  I.D.  109  (1972) 

Charles  Maher  &  L.  Franklin 

Mader  v.  Rogers  C.  B.  Morton, 

Secretary  of  the  Interior, 

Civil  No.  1-72-153,  D.  Idaho. 
Dismissed  without  prejudice, 

April  3,  1973. 

Mattey,  67  I.D.  63 U.S.  v.  Mary  A. 
D-960) 

U.S.  v.  Edison  R.  Nogueira,  et 

al.,  Civil  No.  65-220-PH,  CD. 
Cal.   Judgment  for  defendant, 

November  16,  1966;  rev'd.  & 
remanded,  403  F.  2d  816  (1968); 

no  petition. 

Ethel  Schell  Larsen  &  Minerals 

Trust  Corp.  v.  Rogers  C  B. 
Morton,  Secretary  of  the  Interior, 

Civil  No.  73-119-TUC-JAW,  D.  Ariz. 
Judgment  for  defendant,  September 
24,  1974;  no  appeal. 

U.S.  v.  Alvin  M.  May,  A-30675  (July  25, 
1968) 

Alvin  M.  May  v.  Stewart  Udall,  et 

al. ,  Civil  No.  R-2107,  D.  Nev. 
Judgment  for  plaintiff,  December 

15,  1969. 

U.S.  v.  Frank  &  Wanita  Melluzzo,  76 
I.D.  160  (1969) 
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Frank  &  Wan it a  Melluzzo  v. 

Rogers  C.  B.  Morton,  Civil  No. 

CIV  73-308  PHX  CAM,  D.  Ariz. 
Judgment  for  defendant,  June 

19,  1974;  rev'd.  &  remanded 
for  further  proceedings, 

January  14,  1976  (opinion). 

National  Motor  Service  Co.. 

Successor  to  Gary  K.  Lloyd  v. 

Rogers  C.  B.  Morton,  Secretary 

of  the  Interior.  Civil  No.  1- 
74-41,  D.  Idaho.   Complaint 
dismissed  with  prejudice, 

February  24,  1976. 

J5.  v.  Frank  &  Wanita  Melluzzo,  et  al. 
76  I.D.  181  (1969).,  Reconsideration, 
1  IBLA  37,  77  I.D.  172  (1970) 

WJM  Mining  &  Development  Co. , 
et  al.  v.  Rogers  C.  B.  Morton, 

Civil  No.  70-679,  D.  Ariz. 
Judgment  for  defendant,  December 

8,  1971;  dismissed,  February  4, 
1974. 

U.S.  v.  Mineral  Ventures.  Ltd.,  80 
I.D.  792  (1973) 

Mineral  Ventures.  Ltd.  v.  The 

Secretary  of  the  Interior, 

Civil  No.  74-201,  D.  Ore. 
Judgment  for  defendant,  July 

10,  1975;  notice  of  appeal 
filed  September  5,  1975. 

U.S.  v.  Leonard  F.  Nelson.  IBLA  71-57 
(December  6,  1972) 

Leonard  F.  Nelson  v.  Rogers  C. 

B.  Morton,  et  al..  Civil  No. 
A-3-73,  D.  Alas.   Dismissed 

with  prejudice,  368  F.  Supp. 

692  (1974);  rev'd.  &  remanded, 
January  14,  1976;  no  petition. 

U.S.  v.  Melvin  L.  Nevitt.  A-30030  (July 28,  1964) 

U.S 

No.  3423-SD-C,  S.D 

v.  Melvin  L.  Nevitt.  Civil 
Cal.   Judgment 

for  plaintiff, 

no  appeal. 

November  28,  1966; 

U.S.  v.  New  Jersey  Zinc  Co. , 
191  (1967) 

U.S.  v.  G.  Patrick  Morris,  et  al.,  82 

I.D.  146  (1975) 

G.  Patrick  Morris,  Joan  E.  Roth, 
Elise  L.  Neeley,  Lyle  D.  Roth, 
Vera  M.  3altzor  (formerly  Vera 

M.  Noble) ,  Charlene  S.  &  George 
R.  Baltzor,  Juanita  M.  &  Nellie 
Mae  Morris,  Milo  &  Peggy  M. 

Axelsen,  &  Farm  Development  Corp. 
v.  U.S.  &  Rogers  C.  B.  Morton, 
Secretary  of  the  Interior,  Civil 

No.  1-75-74,  D.  Idaho.   Suit 

pending. 

U.S.  v.  Ernest  Evon  Moseley,  A-30971 
(December  13,  1967) 

Ernest  E.  Moseley  v.  Udall, 

Civil  No.  6939  Phx. ,  D.  Ariz. 
Judgment  for  defendant,  May 

20,  1969;  aff'd.,  442  F.  2d 
1030  (9th  Cir.  1971);  no 

petition. 

U.S.  v.  G.  C.  (Tom)  Mulkern,  A-27746 
(January  19,  1959) 

G.  C.  (Tom)  Mulkern  v.  James 

Keough,  Civil  No.  299,  D.  Nev. 

Judgment  for  defendant,  February 

19,  1963  (opinion);  aff'd.,  326 
F.  2d  896  (9th  Cir.  1964);  no 

petition. 

U.S.  v.  Christian  F.  Murer,  4  IBLA 
242  (1972) 

Christian  F.  Murer  v.  Rogers 

C.  B.  Morton.  Secretary  of  the 

Interior,  Civil  No.  C-3941,  D. 
Colo.  Judgment  for  defendant, 

March  22,  1973  (oral  opinion); 
no  appeal. 

U.S.  v.  National  Motor  Service  Co. , 
15  IBLA  23  (1974) 

The  New  Jersey  Zinc  Corp.,  a 

Del.  Corp.  v.  Stewart  L.  Udall, 

Civil  No.  67-C-404,  D.  Colo. 
Dismissed  with  prejudice, 

January  5,  1970. 

U.S.  v.  W.  G.  &  Eva  Rose  Nickol,  9 
IBLA  117  (1973) 

W.  G.  &  Eva  Rose  Nickol  v.  U.S. 

&  Rogers  C.  B.  Morton,  Secretary 
of  the  Interior.  Civil  No.  9995, 

D.  N.M.   Dismissed,  October  5, 

1973;  rev'd.  &  remanded,  June  18, 
1974;  rehearing  denied,  September 

30,  1974;  remanded  to  the  Dept. 
for  further  proceedings,  January 

30,  1975;  no  appeal. 

U.S.  v.  Lloyd  O'Callaghan.  Sr.,  et  al.. 
79  I.D.  689  (1972),  U^S.  v.  Lloyd 

O'Callaghan.  Sr..  Contest  No.  R-04845 
(July  7,  1975) 

Lloyd  O'Callaghan,  Sr..  Individually 
&  as  Executor  of  the  Estate  of  Ross 

O'Callaghan  v.  Rogers  Morton,  et  al.. 

Civil  No.  73-129-S,  S.D.  Cal.   Aff'd. 
in  part  &  remanded,  May  14,  1974. 

U.S.  v.  Wilma  L.  Oldaker.  A-30378 
(August  26,  1965) 

Wilma  Oldaker  v.  Stewart  L. 

Udall,  Civil  No.  A-98-65,  D. 
Alas.   Stipulated  dismissal 
with  prejudice,  March  3,  1967; 
no  appeal. 

U.S.  v.  J.  R.  Osborne,  et  al.,  77 
I.D.  83  (1970) 

J.  R.  Osborne,  individually  & 
on  behalf  of  R.  R.  Borders,  et 

al.  v.  Rogers  C.  B.  Morton,  et 

al.,  Civil  No.  1564,  D.  Nev. 
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Judgment  for  defendant,  March 
1,  1972;  remanded  to  Dist.  Ct. 
with  directions  to  reassess 

Secretary's  conclusion,  February 
22,  1974;  remanded  to  the  Dept. 
with  orders  to  re-examine  the 
issues,  December  3,  1974. 

U.S.  v.  Paul  C.  Poncia.  et  al.,  11  IBL/ 
302  (1973) 

Paul  C.  Opal  L.,  John  C,  & 

Dorothy  Poncia  v.  Rogers  C.  B. 
Morton.  Secretary  of  the  Interior, 

Civil  No.  1-73-93,  D.  Idaho. 
Suit  pending. 

U.S.  v.  Richard  C.  Porter,  et  al. 

A-29882  (April  24,  1964) 

Hal  W.  Eldridge,  et  al.  v. 
Secretary  of  the  Interior, 

Civil  No.  64-353,  D.  Ore. 
Judgment  for  defendant, 
December  15,  1965  (opinion); 

no  appeal. 

U.S.  v.  E.  V.  Pressentin,  et  al., 

A-27495  (April  2,  1958) 

E.  V>  Pressentin  v.  Fred  A. 

Seaton,  Civil  No.  4804,  W.D. 
Wash.   Voluntary  dismissal  by 

plaintiff  entered  July  24,  1959. 

E.  V.  Pressentin,  et  al.  v. 

Fred  A.  Seaton,  Civil  No. 

1907-59.   Judgment  for 
defendant,  January  15,  1960; 

rev'd.  &  remanded,  284  F.  2d 
195  (1960);  see  A-30004,  71 
I.D.  447  (1964). 

U.S.  v.  E.  V.  Pressentin  &  Devisees 

of  the  H.  S.  Martin  Estate,  71  I.D. 

447  (1964) 

E.  V.  Pressentin,  Fred  J. 

Martin,  Admin,  of  H.  A.  Martin 
Estate  v.  Stewart  L.  Udall  6. 

Charles  Stoddard,  Civil  No. 

1194-65.   Judgment  for  defendant, 
March  19,  1969;  no  appeal. 

U.S.  v.  C.  F.  Pruess,  Sr.,  A-28641 
(August  22,  1961) 

C.  F.  Pruess,  Sr.  v.  Stewart  L. 

Udall,  Civil  No.  1331-62. 
Judgment  for  defendant,  May  12, 
1964;  remanded,  359  F.  2d  615 
(1965);  judgment  for  defendant, 
January  4,  1966;  per  curiam 
dec,  remanded  for  transfer  to 

Dist.  Ct.  for  Oregon.   Not 
reported. 

C.  F.  Pruess,  Sr.  v.  Stewart  L. 

Udall,  Civil  No.  67-167,  D.  Ore. 
Judgment  for  defendant,  286  F. 

Supp.  138  (1968);  aff'd.,  410 
F.  2d  750  (9th  Cir.  1969);  cert. 
denied,  396  U.S.  967  (1969); 

rehearing  denied,  397  U.S. 
1003  (1970). 

U.S.  v.  William  D.  Pulliam.  et  al., 
1  IBLA  143  (1970) 

William  D.  Pulliam,  et  al.  v. 
Secretary  of  the  Interior,  Civil 

No.  71-649,  D.  Ariz.   Dismissed 
on  the  merits,  March  29,  1973; 

no  appeal. 

U.S.  v.  Marvin  C.  Ramsey,  et  al. ,  14 
IBLA  152  (1974) 

Marvin  C.  &  Vesta  Ruth  Ramsey  v. 

The  Secretary  of  the  Interior. 

Civil  No.  74-192,  D.  Ore. 
Dismissed,  May  1,  1975;  appeal 

docketed,  September  8,  1975. 

U«S.  v.  Ramsher  Mining  &  Engineering 
Co.,  13  IBLA  268  (1973) 

Ramsher  Mining  &  Engineering  Co. 

v.  Secretary  of  the  Interior. 
Bureau  of  Land  Management.  Civil 

No.  CV-74-3062-WMB,  CD.  Cal. 

Dismissed  with  prejudice,  February 

11,  1975;  appeal  docketed. 

U.S.  v.  Cecil  R.  Reed.  A-30354 

(September  29,  1965) 

Cecil  R.  Reed  v.  Stewart  L. 

Udall,  et  al..  Civil  No.  1784, 

D.  Nev.   Judgment  for  defendant, 

December  19,  1967;  aff'd.,  416 
F.  2d  377  (9th  Cir.  1969);  cert. 
denied,  397  U.S.  924  (1970). 

Sai«  v-  George  A.  &  Dorothy  Relvea. 
A-30909  (June  25,  1968) 

George  A.  &  Dorothy  Relyea  v. 
Stewart  Udall,  Secretary  of  the 

Interior.  Civil  No.  3-68-20,  D. 

Idaho.   Judgment  for  defendant, 
February  19,  1970;  no  appeal. 

U.S.  v.  Amos  D.  &  Lena  S.  Robinette. 

A-31036,  A-31133  (March  4,  1970) 

Amos  D.  Robinette  v.  Rogers  C. 

B.  Morton,  et  al.,  Civil  No.  71- 
1156-HP,  CD.  Cal.   Complaint 
dismissed  with  prejudice,  October 

22,  1971;  appeal  dismissed,  April 

18,  1972. 

U.S.  v.  Robert  B.  Sainberg,  5  IBLA 
270  (1972) 

Robert  B.  Sainberg,  Rose  Mary 

Druse,  Frank  Patrick  Vallely, 

Jr.,  &  William  J.  Vallely  v. 
Rogers  C  B.  Morton,  Civil  No. 

72-217-PCT,  D.  Ariz.   Dismissed, 
363  F.  Supp.  1259  (1973);  no 

appeal. 

U.S.  v.  Edwin  R.  Saurers,  et  al., 

A-30097  (July  9,  1964) 

Edwin  R.  Saurers,  et  al.  v. 

Stewart  L.  Udall,  Civil  No. 

6245,  W.D.  Wash.  Judgment 
for  defendant,  July  19,  1965; 

no  appeal. 



CLXVI 

U.S.  v.  Charles  L.  Seeley.  et  al.. 

A-28127  (January  28,  1960) 

Charles  L.  Seeley,  et  al.  v. 

Secretary  of  the  Interior,  Civil 

No.  3693-60  &  No.  41094,  N.D.  Cal. 
Judgment  for  defendant,  July  29, 

1964;  appeal  dismissed,  December 
16,  1964. 

U.S.  v.  Ollie  Mae  Shearman,  et  al., 
73  I.D.  386  (1966) 

See  Idaho  Desert  Land  Entries  - 
Indian  Hill  Group. 

U.S.  v.  Silverton  Mining  &  Milling  Co. 

IBLA-70-22  (September  23,  1970) 

Multiple  Use  Inc.  v.  Rogers  C. 

B.  Morton,  Civil  No.  71-211,  D. 
Ariz.   Judgment  for  defendant, 

353  F.  Supp.  184  (1972);  aff'd., 
504  F.  2d  448  (9th  Cir.  1974); 

no  petition. 

U.S.  v.  Thomas  R.  Shuck,  A-27965 
(February  2,  1960) 

Thomas  R.  Shuck  v.  Roy  T. 

Helmandollar ,  Civil  No.  682 

Pet.,  D.  Ariz.   Judgment  for 
defendant,  December  7,  1961; 

no  appeal. 

U.S.  v.  U.S.  Silica  Corp.,  et  al., 

A-30400  (August  24,  1965) 

Simplot  Industries,  Inc.  v. 

Udall,  Civil  No.  1024-S,  D. 
Nev.   Judgment  for  defendant, 
September  26,  1969;  no  appeal. 

U.S.  v.  C.  F.  Snyder,  et  al.,  72  I.D. 
223  (1965) 

Ruth  Snyder,  Adm'r(x)  of  the 
Estate  of  C.  F.  Snyder,  Deceased, 
et  al.  v.  Stewart  L.  Udall,  Civil 

No.  66-C-131,  D.  Colo.   Judgment 
for  plaintiff,  267  F.  Supp.  110 

(1967);  rev'd.,  405  F.  2d  1179 
(10th  Cir.  1968);  cert,  denied, 
396  U.S.  819  (1969). 

U.S.  v.  Southern  Pacific  Co., 
41  (1970) 

77  I.D. 

Southern  Paciric  Co.,  et  al.  v. 

Rosers  C.  B.  Morton,  et  al., 

Civil  No.  S-2155,  E.D.  Cal. 
Judgment  for  defendant,  November 

20,  1974. 

U.S.  v.  Clarence  T.  &  Mary  D.  Stevens, 
77  I.D.  97  (1970) 

Clarence  T.  &  Mary  D.  Stevens  v. 

Walter  J.  Hickel,  Civil  No.  1-70- 
94,  D.  Idaho.   Judgment  for 
defendant,  June  4,  1971. 

U.S.  v.  Charles  E.  Stewart,  A-28966 
(September  25,  1962) 

Charles  E.  Stewart  v.  Gordon 

Penny,  et  al.,  Civil  No.  1619, 

D.  Nev.   Judgment  for  plaintiff, 

238  F.  Supp.  821  (1965);  no  appeal. 

U.S.  v.  Cornelius  D.  Sullivan  (a/k/a 

Corney  Sullivan)  &  Josie  L.  Sullivan. 
5  IBLA  275  (1972) 

Cornelius  D.  &  Josie  L. 

Sullivan  v.  U^S . ,  Ct.  CI.  No. 

193-69.   Dismissed,  October 

27,  1972. 

U.S.  v.  Elmer  H.  Swanson,  81  I.D.  14 

(1974) 

Elmer  H.  Swanson  v.  Rogers  C. 

B.  Morton,  Secretary  of  the 

Interior,  Civil  No.  4-74-10, 
D.  Idaho.  Dismissed  without 

prejudice,  December  23,  1975 

(opinion). 

U.S.  v.  C.Fred  Underwood,  et  al..  22  IB] 
62  (1975) 

C.  Fred  Underwood,  Chloe  Underwood 
&  Jack  D.  Canon  v.  The  Secretary 

of  the  Interior,  Civil  No.  S-76- 
91  PCW,  E.D.  Cal.   Suit  pending. 

U.S.  v.  Alfred  N.  Verrue,  75  I.D.  300 

(1968) 

Alfred  N.  Verrue  v.  U.S.,  et 

al. ,  Civil  No.  6898  Phx. ,  D. 

Ariz.   Rev'd.  &  remanded, 

December  29,  1970;  aff'd., 
457  F.  2d  1202  (9th  Cir.  1971); 

no  petition. 

U.S.  v.  Kenneth  0.  Watkins  &  Harold  E. 

L.  Barton,  A-29862  (April  24,  1966), 
A-30659  (October  19,  1967) 

Harold  E.  L.  Barton  v.  Stewart 

L.  Udall,  Secretary  of  the 

Interior  &  U.S.,  Civil  No.  69- 
26,  D.  Ore.   Judgment  for 
defendant,  March  17,  1971; 

aff'd.,  498  F.  2d  288  (9th  Cir. 

1974);  cert,  denied,  November 

18,  1974. 

U.S.  v.  Oscar  W.  Weiss,  et  al.,  A-30809 

(September  14,  1967),  15  IBLA  198 
(1974) 

Oscar  W.  Weiss  v.  Stewart  L. 

Udall,  Civil  No.  C-882,  D.  Colo. 
Remanded,  January  2,  1969. 

U.S.  v.  Thomas  C.  Wells,  A-30805  (January 

8,  1968),  A-30805  (Supp.)  (April  25, 

1969),  A-30805  (Supp.  II)  (November 
17,  1969) 

Thomas  C.  Wells  v.  Udall,  Civil 

No.  S-693,  E.D.  Cal.   Remanded 
to  Secretary,  December  12,  1968; 
remanded  to  Bureau  of  Land  Mgmt. 
Time  extended  to  November  1,  1970 

to  comply  with  requirements  of 

Supp.  II.   Judgment  for  defendant, 
December  17,  1970. 

U.S.  v.  Vernon  0.  &  Ina  C.  White,  72 
I.D.  552  (1965) 

Vernon  0.  &  Ina  C.  White  v. 
Stewart  L.  Udall,  Civil  No. 
1-65-122,  D.  Idaho.   Judgment 
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for  defendant,  January  6, 

1967;  aff'd.,  404  F.  2d  334 
(9th  Cir.  1968);  no  petition. 

U.S.  v.  Frank  W.  Winegar,  et  al. ,  81 

I.D.  370  (1974) 

Utah  Power  &  Light  Co.  v. 

Rogers  C.  B.  Morton,  et  al. 

Civil  No.  C-5-72,  D.  Utah. 
Dismissed  with  prejudice, 

November  3,  1972;  aff'd., 
September  20,  1974. 

Shell  Oil  Co.  &  D.  A.  Shale, 
Inc.  v.  Rogers  C.  B.  Morton, 

Secretary  of  the  Interior, 

Civil  No.  74-F-739,  D.  Colo. 
Suit  pending. 

U.S.  v.  Rodney  Wood,  et  al.,  A-30697 
(May  31,  1967) 

Rodney  Wood,  et  al.  v.  Stewart 

L.  Udall,  Secretary  of  the 

Interior  &  Orville  L.  Freeman, 
Secretary  of  Agriculture,  Civil 

No.  S-436,  N.D.  Cal.   Dismissed 
without  prejudice,  November  7, 
1967;  amended  complaint  filed; 

judgment  for  defendant,  March 
27,  1969;  no  appeal. 

et  al.,  16 U.S.  v.  Merle  I.  Zweifel. 

IBLA  74  (1974) 

Walter  H.  Burkhardt,  et  al.  v 
Rogers  C.  B.  Morton,  Secretary 
of  the  Interior  &  The  Board  of 

Land  Appeals.  Civil  No.  C74-152, 
D.  Wyo.   Judgment  for  defendant, 
November  7,  1975. 

Consolidated  with  A.  F.  Anderson, 
et  al.  v.  Rogers  C.  B.  Morton,  et 

al. ,  Civil  No.  C74-151,  D.  Wyo. 
for  purposes  of  appeal  by  order 
of  November  19,  1975.  Dismissed, 
November  28,  1975. 

Utah  Power  &  Light  Co.,  14  IBLA  372  (1974) 

Utah  Power  &  Light  Co.  v.  Thomas  S. 

Kleppe,  in  his  official  capacity  as 
Secretary  of  the  Interior,  Civil  No. 

C-76-136,  D.  Utah.   Suit  pending. 

Henrietta  Roberts  Vaden,  IBLA  74-1, 
dismissed  by  order,  August  8,  1973, 
Petition  for  Reconsideration  denied 

by  order,  May  29,  1975. 

Henrietta  Roberts  Vaden,  a/k/a 
Henrietta  R.  Vaden  v.  Thomas  S. 

Kleppe,  Secretary  of  the 
Interior,  et  al.,  Civil  No. 

A75-223  CIV,  D.  Alas.   Stipulated 
dismissal,  March  31,  1976. 

E.  A.  Vaughey.  63  I.D.  85  (1956) 

E.  A.  Vaughey  v.  Fred  A. 

Seaton,  Civil  No.  1744-56. 
Dismissed  by  stipulation, 

April  18,  1957;  no  appeal. 

Estate  of  Cecelia  Smith  Vergote  (Borger); 

Morris  A.  (K.)  Charles  t>   Caroline  J. 

Charles  (Brendale),  5  IBIA  96;  83  I.D. 
209  (1976) 

Confederated  Tribes  &  Bands  of  the 

Yakima  Indian  Nation  v.  Thomas 

Kleppe,  Secretary  of  the  Interior 

&  Phillip  Brendale,  Civil  No.  C- 

76-199,  E.D.  Wash.   Suit  pending. 

et  al. U.S.  v.  Merle  I.  Zweifel, 
I.D.  323  (1973) 

Merle  I.  Zweifel,  et  al.  v.  U.S. 

Civil  No.  C-5276,  D.  Colo. 
Dismissed  without  prejudice, 
October  31,  1973. 

Kenneth  Roberts,  et  al.  v.  Rogers 
C.  B.  Morton  &  The  Interior  Board 

of  Land  Appeals,  Civil  No.  C-5308 
D.  Colo.  Dismissed  with  prejudice, 
January  23,  1975  (opinion);  appeal 
docketed,  March  17,  1975. 

Estate  of  Florence  Bluesky  Vessell 
(Unallotted  Lac  Courte  Oreilles 

Chippewa  of  Wisconsin),  1  IBIA 
312,  79  I.D.  615  (1972) 

Constance  Jean  Hollen  Eskra 

v.  Rogers  C.  B.  Morton,  et 

al.,  Civil  No.  72-C-428,  D. 
Wis.   Dismissed,  380  F.  Supp. 

205  (1974);  rev'd.,  September 
29,  1975;  no  petition. 

Burt  A.  Wackerli,  et  al.,  73  I.D. 
280  (1966) 

United  Technical  Industries, 

A-29406  (April  24,  1963) 

Jay  Nielson  v.  J.  E.  Keough,  et 

al.,  Civil  No.  C-158-63,  D.  Utah. 
Dismissed,  July  13, 
no  appeal. 

1964  (opinion) ; 

Burt  &  Lueva  G.  Wackerli,  et 
Stewart  L.  Udall,  et 

al. 

al.,  Civil  No.  1-66-92,  D. 
Idaho.   Amended  complaint 
filed  March  17,  1971;  judgment 

for  plaintiff,  February  28, 
1975. 

Paul  Unruh  v.  Wesley  Lawrence  Edwards, 

A-30584  (September  21,  1966) 

Paul  E.  Unruh  v.  Udall,  et  al. , 

Civil  No.  1894-N,  D.  Nev. 
Judgment  for  defendant,  June 
14,  1967;  no  appeal. 

Utah  Power  &  Light  Co.,  4  IBLA  62 
(1971) 

Estate  of  Amelia  Keyes  Abbott 

Viramontes  Walker,  IA-1339 

(April  5,  1966) 

Earlene  Ida  Abbott  Simons 

v.  Udall,  et  al.,  Civil  No. 

2640,  D.  Mont.   Judgment 
for  defendant,  276  F.  Supp. 

75  (1967);  no  appeal. 
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Jack  A.  Walker.  A-30492  (April  28, 1966) 

Jack  A.  Walker  v.  U.S.  &  Udall. 
Civil  No.  1-66-80,  D.  Idaho. 

Judgment  for  plaintiff,  July 

3,  1967;  rev'd.,  409  F.  2d  477 
(9th  Cir.  1969);  no  petition. 

Estate  of  Milward  Wallace  Ward,  82  I.D. 
341  (1975) 

Alfred  Ward,  Irene  Ward  Wise. 
&  Elizabeth  Collins  v.  Kent 

Frizzell.  Acting  Secretary  of 

the  Interior,  et  al. ,  Civil 

No.  C75-175,  D.  Wyo.   Dismissed, 
January  1,  1976. 

Wasatch  Development  Co.,  et  al. ,  P 

(May  16,  1963) 

Joseph  B.  Umpleby,  et  al.  v. 
Stewart  L.  Udall,  Civil  No. 

8156,  D.  Colo.   Judgment  for 
defendant,  285  F.  Supp.  25 

(1968);  no  appeal. 

Weardco  Construction  Corp.,  64  I.D.  376 

(1957) 

Weardco  Construction  Corp.  v. 

U.S.,  Civil  No.  278-59-PH,  S.D. 
Cal.  Judgment  for  plaintiff, 

October  26,  1959;  satisfaction 
of  judgment  entered  February 

9,  1960. 

Estate  of  Mary  Ursula  Rock  Wellknown, 

1  IBIA  83;  78  I.D.  179  (1971) 

William  T.  Shaw,  Jr.,  et  al. 

v.  Rogers  C.  B.  Morton,  et  al. , 
Civil  No.  974,  D.  Mont. 

Dismissed,  July  6,  1973 

(opinion) ;  no  appeal. 

Estate  of  Wahwersee  R.  Werqueyah,  5  IBIA 
169  (1976) 

Mattie  Wahwerseer  v.  Thomas  Kleppe, 

Secretary  of  Interior,  Civil  No. 

CIV-76-0845-E,  W.D.  Okla.   Suit 
pending. 

Lucille  S.  West,  Duncan  Miller,  et  al., 

A-29242  et  al.  (February  25,  1963), 

Duncan  Miller,  A-29231  (February  5, 1963) 

Cecil  H.  Phillips,  et  al.  v. 
Stewart  L.  Udall,  Civil  No. 

847-63.   Dismissed  on  behalf 
of  all  except  Lucille  S.  West; 

judgment  for  defendant,  February 
25,  1964;  no  appeal. 

Estate  of  Hlemstennie  (Maggie)  Whiz  Abb  - 

80  I.D.  617  (1973),  4  IBIA  79  (1975)  " 

Doris  Whiz  Burkybile  v.  Alvis  Smit 

as  Guardian  Ad  Litem  for  Zelma.  Ve 
Kenneth,  Mona  &  Joseph  Smith,  Mino 

et  al.,  Civil  No.  C-75-190,  E.D. Suit  pending. 

Buck  Willcoxson,  A-27402,  A-27403 
(December  17,  1956) 

Buck  Willcoxson  v.  Douglas 

Henriques,  Civil  No.  3596,  D. 

N.M.   Motion  of  plaintiff  to 
dismiss  case  without  prejudice 

granted,  December  10,  1957. 

Buck  Willcoxson  v.  Stewart  L. 

Udall,  Civil  No.  2029-58. 

U.S.  v.  Buck  Willcoxson,  et  al., 

Civil  No.  1492-59. 

Buck  Willcoxson  v.  U.S.,  Civil 

No.  972-59. 

Actions  consolidated.   Judgment 

for  defendant,  plaintiff  & 
defendant,  respectively,  August 

3,  1961;  aff'd.,  313  F.  2d  884 
(1963);  cert,  denied,  373  U.S. 
932  (1963). 

William  F.  Klingensmith,  Inc.,  IBCA- 
717-5-68,  IBCA-734-10-68  (May  4, 

1971) 

William  F.  Klingensmith,  Inc. 

v.  IKS.,  Civil  No.  1287-71. 

William  F.  Klingensmith,  Inc. 

v.  IKS.,  Civil  No.  1288-71. 

Actions  consolidated  and 

transferred  to  Ct.  of  Claims 

January  24,  1972;  Ct.  CI.  No. 
28-72.   Dismissed,  November 

23,  1973. 

David  L.  Williams,  A-29858  (February 
12,  1963) 

Richard  L.  &  Jean  S.  Hatter, 

Gary 

Linn Dusenberry, 
Jere  D. 

Ander 

son, 

&  Henry  P. 

Carley 

d/b/a Chac 
Enterprise 

,  a  Joint Venture  v.  IKS . ,  Civil  No. 

S74-205,  E.D.  Cal.   Judgment 
for  defendant,  August  8,  1975. 

William  A.  Smith  Contracting  Co., 

IBCA-83  (July  16,  1959) 

William  A.  Smith  Contracting 

Co.,  et  al.  v.  U.S.,  Ct.  CI. 

No.  264-57.   Judgment  for 

plaintiff,  292  F.  2d  847 
(1961);  no  appeal. 

Estate  of  John  P.  Whitetail, 

(April  17,  1970) 

IA-T-23 Willi 
Smith  Contracting 

Doris  Ann  Whitetail  Parker,  et 

al.  v.  John  Pappan,  et  al. ,  Civil 

No.  70-C-373,  D.  Okla.   Dismissed, 
July  10,  1973;  motion  for  new 
trial  &  reconsideration  overruled, 

August  17,  1973;  no  appeal. 

Co.  v.  IKS.,  Ct.  CI.  No.  279- 
59.   Judgment  for  defendant, 
292  F.  2d  854  (1961);  no 

appeal. 

Estate  of  Louise  Wilson, 
1,  1966) 

IA-1380  (March 
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Charles  W.  Heffelman  v.  Stewart 

L.  Udall,  Civil  No.  6402,  N.D. 
Okla.   Dismissed,  June  16,  1966; 

aff'd.,  378  F.  2d  109  (10th  Cir. 
1967);  cert,  denied,  389  U.S. 
926  (1967). 

Thomas  J.  Huff,  Adm.  with  will 

annexed  of  the  Estate  of  Wook- 
Kah-Nah  v.  Stewart  L.  Udall. 

Civil  No.  2595-60.  Judgment 
for  defendant,  June  5,  1962; 

remanded,  312  F.  2d  358  (1962). 

Frank  Winegar,  Shell  Oil  Co.  &  D.  A. 

Shale  Inc.,  74  I.D.  161  (1967) 

Shell  Oil  Co.,  et  al.  v.  Udall, 

et  al.,  Civil  No.  67-C-321,  D. 
Colo.   Judgment  for  plaintiff, 
September  18,  1967;  no  appeal. 

Joseph  A.  Winkler,  24  IBLA  380  (1976) 

Joseph  A.  Winkler  v.  Thomas 

Kleppe,  Secretary  of  the 

Interior,  Civil  No.  C76-176, 
D.  Utah.   Suit  pending. 

Appeal  of  Wisenak,  Inc.,  1  ANCAB  157; 
83  I.D.  496  (1976) 

Wisenak,  Inc.,  an  Alaska  Corp.  v. 
Thomas  S.  Kleppe,  Individually  6. 
as  Secretary  of  the  Interior  & 

the  U.S.,  Civil  No.  F76-38  Civ., 
D.  Alas.   Suit  pending. 

Haruyuki  Yamane,  et  al. 

(1975) 

19  IBLA  320 

C.  Burglin,  Dennis  Krize,  Mark 
&  Kenneth  Ringstad,  Lloyd 

Burgess,  M.  E.  Anderson,  William 
Ackess,  John  J.  &  William  D. 
Sexton,  J.  R.  &  June  L.  S.  Beck, 
Alexander  Miller,  Wally  Burnett, 

Sr.,  Wallace  &  Donald  Burnett, 
Earnest  Carter,  Mary  L.  Carie, 

&  Harayuki  Yamane  v.  The 
Secretary  of  the  Interior, 

Stanley  Hathaway,  et  al. ,  Civil 

No.  A75-113  CIV,  D.  Alas. 

Judgment  for  defendant,  December 

29,  1976;  appeal  filed  January 

27,  1977. 

Young  Associates,  Inc. 
(December  4,  1968) 

Young  Associates,  Inc.  v.  U.S., 

Ct.  CI.  787-71.   Judgment  for 
defendant,  January  18,  1973. 

W.  L.  Ridge  Construction  Co. ,  IBCA- 
80  (November  30,  1960) 

W.  L.  Ridge  v.  IKS.,  Ct.  CI. 
No.  301-60.  Suit  dismissed, 
October  1,  1963. 

Woods  Petroleum  Corp.,  et  al.,  William 

Ralph  Stroble  et  al.,  12  IBLA  247 
(1973) 

Duvels,  Inc.,  West  Park  Inter- 
national, Inc.,  George  H. 

Frandsen,  Paul  P.  Dyreng,  R. 

Morgan  Dyreng.  Stephen  B. 
Nadauld,  John  B.  Peacock  & 
Lori  M.  Free  v.  Kent  Frizzell, 

Acting  Secretary  of  the 

Interior,  Civil  No.  C-75-175, 
D.  Utah.   Judgment  for  defendant, 

July  6,  1976;  appeal  filed. 

Mountain  States  Resources  v. 

Rogers  C.  B.  Morton,  Individually 
&  as  Secretary  of  the  Interior, 

Civil  No.  C-75-238,  D.  Utah. 
Suit  pending. 

Estate  of  Wook-Kah-Nah,  Comanche 
Allottee  No.  1927,  65  I.D.  436  (1958) 

Thomas  J.  Huff,  Adm.  with  will 

annexed  of  the  Estate  of  Wook- 

Kah-Nah,  Deceased,  Comanche 
Enrolled  Restricted  Indian  No. 

1927  v.  Jane  Asenap,  Wilfred 

Tabbytite,  J.  R.  Graves,  Examiner 
of  Inheritance,  Bureau  of  Indian 

Affairs,  Dept.  of  the  Interior  & 
Earl  R.  Wiseman,  District  Dir.  of 
Internal  Revenue,  Civil  No.  8281, 
W.D.  Okla.   Dismissed  as  to  the 

Examiner  of  Inheritance;  plaintiff 
dismissed  suit  without  prejudice 
as  to  the  other  defendants. 

George  W.  Zarak,  et  al. ,  Cardinal 
Petroleum  Co.,  4  IBLA  82  (1971) 

Tony  Rice,  George  W.  Zarak, 

Arlene  Zarak,  William  J. 

Zarak,  Jr.  &  Darlene  Zarak 
v.  Rogers  C.  B.  Morton,  et 

al.,  Civil  No.  1127,  D.  N.D. 
Judgment  for  defendant,  348 

F.  Supp.  254  (1972);  aff'd., 
479  F.  2d  58  (8th  Cir.  1973); 

cert,  denied,  414  U.S.  858 

(1973). 

Zeigler  Coal  Co..  82  I.D.  36  (1975) 

Zeigler  Coal  Co.  v.  Kent 
Frizzell,  Acting  Secretary 

of  the  Interior,  No.  75- 
1139,  United  States  Court 

of  Appeals,  D.C.  Cir. 
Judgment  for  defendant, 

April  20,  1976. 

Zeigler  Coal  Co..  81  I.D.  729  (1974) 

International  Union  of  United 

Mine  Workers  of  America  v. 

Stanley  K.  Hathaway,  Secretary 

of  the  Interior.  No.  75-1003, 
United  States  Court  of  Appeals, 

D.C.  Cir.  Rev'd.,  April  13, 
1976;  rehearing  denied,  May  6, 

1976;  no  petition. 

Elodymae  Zwang,  et  al.,  A-30201 
(February  3,  1965) 

Darrell  &  Elodymae  Zwang  v. 

Stewart  L.  Udall,  Civil  No. 

65-716-EC,  S.D.  Cal.  Judgment 
for  defendant,  February  23, 

1966;  aff'd.,  371  F.  2d  634 
(9th  Cir.  1967);  no  petition. 
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16  IBLA  229  (July  8,  1974) 

-72  I.D.  124 

M-36763  (Apr.  28,  1967) 
6  IBLA  5  (May  9,  1972) 

12  IBLA  1;  80  I.D.  441  (1973) 
13  IBLA  V;  80  I.D.  595  (1973) 

— A-30706  (Mar.  28,  1967) 

A-31086  (Feb.  2,  1970) 
2  IBLA  309  (May  26,  1971) 
6  IBLA  5  (May  9,  1972) 

7  IBLA  291  (Sept.  22.  1972) 

12  IBLA  344  (Aug.  15,  1973) 
13  IBLA  4;  80  I.D.  595  (1973) 
13  IBLA  178  (Sept.  26,  1973) 
14  IBLA  270  (Jan.  30,  1974) 

14  IBLA  406  (Feb.  25.  1974) 
15  IBLA  95;  81  I.D.  Ill  (1974) 

15  IBLA  336  (May  13,  1974) 
16  IBLA  229  (July  8,  1974) 

-72  I.D.  124 

-72  I.D.  124 

-72  I.D.  83,  124 

IA-1397  (May  27,  1965) 
IA-1444  (Apr.  21,  1966) 
IA-L-1  (July  19,  1966) 
M-36806  (June  3,  1970) 
1  IBIA  83;  78  I.D.  179  (1971) 
1  IBIA  177;  78  I.D.  329  (1971) 

1  IBIA  246;  .79  I.D.  404  (1972) 
2  IBIA  265;  81  I.D.  227  (1974) 

-72  I.D.  83 

IA-1242  (Apr.  15,  1966) 
M-36711  (July  18,  1967) 

M-36782  (Sept.  10,  1969) 
2  IBIA  265;  81  I.D.  227  (1974) 

-M-36763  (Apr.  28,  1967) 
■72  I.D.  124 

IA-1397  (May  27,  1965) 

372 

372(a) 

373  — 

377 

378 
379 

380 
385 

386  - 

386a 

390    

392   

396-396g 

IA-D-12  (Sept.  19,  1967) 

IA-S-1  (Apr.  12,  1968) 

1  IBIA  326;  79  I.D.  621  (1972) 
1  IBIA  345;  79  I.D.  697  (1972) 
IA-1242  (Apr.  15,  1966) 
IA-1444  (Apr.  21,  1966) 
IA-836  (May  2,  1966) 

IA-1219  (May  14,  1966) 
IA-1411  (May  26,  1966) 
IA-1409  (July  5,  1966) 

IA-1441  (July  12,  1966) 
IA-P-19  (July  14,  1969) 

IA-D-35  (Apr.  16,  1970) 

M-36742  (Jan.  19,  1968) 
M-36806  (June  3,  1970) 

IBIA  265;  81  I.D.  227  (1974) 
IBIA  1;  81  I.D.  407  (1974) 

IBIA  56;  81  I.D.  511  (1974) 

IBIA  68;  81  I.D.  517  (1974) 
IBIA  320;  79  I.D.  619  (1972) 
I.D.  58 

77  I.D.  268,  270  (1970) 
IA-1339  (Apr.  5,  1966) 
IA-1396  (May  12,  1966) 

IA-1336  (May  17,  1966) 

IA-1411  (May  26,  1966) 
IA-1443  (June  6,  1966) 
IA-T-1  (June  30,  1966) 
IA-T-4  (June  20,  1967) 

IA-D-8  (June  30,  1967) 

IA-D-18  (Feb.  26,  1968) 
IA-T-11  (June  7,  1968) 
IA-T-13  (June  18,  1968) 
IA-P-16  (May  6,  1969) 

IA-D-35  (Apr.  16,  1970) 

1  IBIA  83;  78  I.D.  179  (1971) 
1  IBIA  106;  78  I.D.  234  (1971) 
1  IBIA  284;  79  I.D.  450  (1972) 

1  IBIA  336;  79  I.D.  693  (1972) 

2  IBIA  188;  81  I.D.  95  (1974) 

3  IBIA  1;  81  I.D.  407  (1974) 

3  IBIA  56;  81  I.D.  511  (1974) 
3  IBIA  68;  81  I.D.  517  (1974) 

3  IBIA  125;  81  I.D.  613  (1974) 
-IA-1437  (June  27,  1966) 

1  IBIA  83;  78  I.D.  179  (1971) 

1  IBIA  177;  78  I.D.  329  (1971) 
2  IBIA  43;  80  I.D.  534  (1973) 

2  IBIA  265;  81  I.D.  227  (1974) 

-1  IBIA  177;  78  I.D.  329  (1971) 
2  IBIA  265;  81  I.D.  227  (1974) 

-3  IBIA  1;  81  I.D.  407  (1974) 
-M-36806  (June  3,  1970) 

-M-36711  (July  18,  1967) 

M-36742  (Jan.  19,  1968) 

1  IBIA  83;  78  I.D.  179  (1971) 

-3  IBIA  195;  81  I.D.  718  (1974) 
-M-36708  (July  18,  1967) 

M-36752  (Aug.  23,  1968) 
-M-36708  (July  18,  1967) 

M-36752  (Aug.  23,  1968) 
-M-36708  (July  18,  1967) 

M-36711  (July  18,  1967) 
M-36724  (Jan.  17,  1968) 

M-36752  (Aug.  23,  1968) 
-M-36708  (July  18,  1967) 

M-36711  (July  18,  1967) 
M-36724  (Jan.  17, 
M-36737  (Apr.  26, 

M-36752  (Aug.  23, 
-M-36708  (July  18, 

1968) 
1968) 
1968) 
1967) 

M-36711  (July  18,  1967) 
M-36737  (Apr.  26,  1968) 

M-36752  (Aug.  23,  1968) ■73  I.D.  333 

-IA-D-35  (Apr.  16,  1970) 

-A-30627  (Mar.  10,  1967) 
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•ec.  396a  elt  seq 

396b-396e  - 

397    

398(a) 

399  — 
404  — 
405 

409a 

410  - 

415 

452  et  seq. 
461  et  aeq. 

463(a) 

463  et  aeq. 

464    

470 
471 
476 

477  - 478b 

479  - 

485    501-509 

5641^  — 
564q  — 
572    
601    

601  et  aeq. 

602-607    

607    

.  -M-36745  (Apr.  19,  1968) 
— IA-1668  (June  11,  1968) 
— IA-1654  (on  Reconsideration) 

(Nov.  2,  1967) 
-74  I.D.  133 

-15  IBLA  345  (May  14,  1974) 
— A-30627  (Mar.  10,  1967) 

—M-36742  (Jan.  19,  1968) 
1  IBIA  83;  78  I.D.  179  (1971) 

■—M-36742  (Jan.  19,  1968) 
1  IBIA  83;  78  I.D.  179  (1971) 

— M-36782  (Sept.  10,  1969) 
-72  I.D.  83 

M-36782  (Sept.  10.  1969) 
— IA-1654  (on  Reconsideration) 

(Nov.  2,  1967) 

M-36761  (May  1,  1967) 
— M-36808  (June  18,  1970) 
-78  I.D.  349  (1971) 

IA-1654  (on  Reconsideration) 
(Nov.  2,  1967) 

M-36745  (Apr.  19,  1968) 
M-36864  (Oct.  10,  1972) 

— A-30627  (Mar.  10,  1967) 

A-30760  (Sept.  19,  1967) 
M-36767  (Nov.  1,  1967) 
7  IBLA  286  (Sept.  22,  1972) 

—M-36767  (Nov.  1,  1967) 

M-36827  (July  2,  1971) 
-76  I.D.  14 

— IA-1339  (Apr.  5,  1966) 

IA-1395  (June  30,  1966) 
IA-D-17  (Dec.  28,  1967) 
IA-D-33  (Nov.  5,  1969) 
1  IBLA  157  (Oct.  8,  1971) 

1  IBIA  284;  79  I.D.  450  (1972) 
2  IBIA  60;  80  I.D.  620  (1973) 

2  IBIA  309;  81  I.D.  306  (1974) 
—IA-1654  (on  Reconsideration) 

(Nov.  2,  1967) 

— M-36772  (July  8,  1968) 
— M-36857  (Feb.  22,  1973) 
-76  I.D.  14 

78  I.D.  349  (1971) 

80  I.D.  222  (1973) 

IA-1654  (on  Reconsideration) 
(Nov.  2,  1967) 

M-36712  (Sept.  26,  1967) 
M-36759  (Nov.  16,  1967) 

M-36712  (Supp.)  (Jan.  15,  1968) 
M-36833  (Aug.  13,  1971) 

-78  I.D.  349  (1971) 

— M-36862;  80  I.D.  222  (1973) 
-78  I.D.  349  (1971) 

M-36712  (Sept.  26,  1967) 

M-36712  (Supp.)  (Jan.  15,  1968) 
M-36833  (Aug.  13,  1971) 
M-36862;  80  I.D.  222  (1973) 

—M-36772  (July  8.  1968) 
2  IBIA  265;  81  I.D.  227  (1974) 

—M-36742  (Jan.  19,  1968) 
2  IBIA  265;  81  I.D.  227  (1974) 

— M-36743  (Mar.  19,  1968) 
-76  I.D.  313 

— M-36737  (Apr.  -26,  1968) 
— M-36737  (Apr.  26,  1968) 
—2  IBIA  88  (Oct.  31,  1973) 
— IA-836  (May  2,  1966) 

IA-836  (Nov.  21,  1966) 
—IA-836  (May  2,  1966) 
—IA-836  (Nov.  21,  1966) 

— IA-1156  (Apr.  7,  1966) 

IA-836  (May  2,  1966) 
IA-1158  (May  2,  1966) 
1  IBIA  76;  78  I.D.  105  (1971) 
1  IBIA  269;  79  I.D.  428  (1972) 

3  IBIA  56;  81  I.D.  511  (1974) 
3  IBIA  68;  81  I.D.  517  (1974) 

3  IBIA  91;  81  I.D.  505  (1974) 

611  — 

954  — 956a  - 
1301  — 

-M-36745  (Apr.  19,  1968) 
-72  I.D.  83 
-72  I.D.  83 

■78  I.D.  349  (1971) 

1301  et  seo^.  — M-36859  (Feb.  22,  1973) 
1302   76  I.D.  353 

78  I.D.  229,  349  (1971) 
M-36859  (Feb.  22,  1973) 

1302(6)    M-36859  (Feb.  22,  1973) 
1302(7)    M-36859  (Feb.  22,  1973) 

M-36821  (Mar.  19,  1971) 

M-36859  (Feb.  22,  1973) 
-M-36859  (Feb.  22,  1973) 

78  I.D.  39  (1971) 
78  I.D.  101  (1971) 

78  I.D.  18,  39  (1971) 

78  I.D.  18,  39  (1971) 
-M-36821  (Mar.  19.  1971) 

78  I.D.  39  (1971) 
78  I.D.  39  (1971) 

78  I.D.  39  (1971) 

335 

3111 

6332 

6334 

1331 

1345 

-M-36782  (Sept.  10,  1969) ■74  I.D.  157 

IBCA-625-2-67  (Oct.  16,  1967) 
-M-36782  (Sept.  10,  1969) 

-M-36782  (Sept.  10,  1969) 

1346(b) 

1360  — 

1732 

1732(a)  - 

1732(b)  - 1732-1733 

1733    

-M-36801  (Jan.  29,  1970) 

— M-36801  (Jan.  29,  1970) 

—6  IBLA  166  (June  14,  1972) -74  I.D.  397 

78  I.D.  39  (1971) 

2  IBIA  224;  81  I.D.  177  (1974) 
M-36712  (Sept.  26,  1967) 

M-36712  (Supp.)  (Jan.  15,  1968) 
M-36768  (Feb.  7,  1969) 

M-36783  (Sept.  10,  1969) 

M-36821  (Mar.  19,  1971) 
M-36829  (July  20,  1971) 

—3  IBMA  10;  81  I.D.  34  (1974) 
3  IBMA  533;  81  I.D.  780  (1974) 

-3  IBMA  10;  81  I.D.  34  (1974) 
—3  IBMA  533;  81  I.D.  780  (1974) 
-77  I.D.  106  (1970) 

— IA-1288  (May  16,  1966) 

3  IBMA  176;  81  I.D.  294  (1974) 
—3  IBMA  10;  81  I.D.  34  (1974) 

—3  IBMA  533;  81  I.D.  780  (1974) 
-77  I.D.  149  (1970) 

-M-36746  (May  10,  1968) 

--M-36861;  80  I.D.  220  (1973) 

—9  IBLA  124  (Jan.  23,  1973) 
-M-36746  (May  10.  1968) 

-77  I.D.  213  (1970) 

-6  IBLA  166  (June  14.  1972) 

1733(a)  — 

1733(b)  — 

2282    
2415    

2415-2416 

2415(c)  — 

2416    

2516    

2671-2680 

2671  et  sec.  -72  I.D.  348 
12  IBLA  1;  80  I.D.  441  (1973) 

2672    72  I.D.  348 

2680    3  IBMA  93;  81  I.D.  204  (1974) 

2680(a)    6  IBLA  166  (June  14,  1972) 
7772-74    6  IBCA  138  (Apr.  18,  1973) 

151  et  sejj.  —1  IBMA  144;  79  I.D.  501  (1972) 
160(c7    15  IBLA  345  (May  14,  1974) 
201-219    IBCA-650-6-67  (Dec.  12,  1967) 

M-36748  (Aug.   8,   1968) 

201  et   se£.   -75  I.D.   207 

■16  IBLA  385  (Aug.   21,    1974) 
-M-36849   (Aug.    18,    1972) 
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6    M-36849  (Aug.  18,  1972) 
n     78  i.D.  256  (1971) 
17(b)    78  I.D.  256  (1971) 
21    A-30812  (Nov.  21,  1967) 

2  IBLA  309  (May  26,  1971) 
13  IBLA  4;  80  I.D.  595  (1973) 
15  IBLA  64  (Mar.  5,  1974) 

21  et  «ej.  — A-30243  (Mar.  29,  1965) 
A-30627  (Mar.  10,  1967) 
A-30894  (June  11,  1968) 
A-30998  (Apr.  18,  1969) 
A-30973  (July  25,  1969) 
5  IBLA  102;  79  I.D.  43  (1972) 
7  IBLA  299;  79  I.D.  599  (1972) 
8  IBLA  42  (Oct.  12,  1972) 
8  IBLA  351  (Dec.  11,  1972) 
9  IBLA  172  (Jan.  29,  1973) 
9  IBLA  216  (Jan.  31,  1973) 

10  IBLA  261  (Apr.  13,  1973) 
11  IBLA  119  (June  7,  1973) 
12  IBLA  282;  80  I.D.  538  (1973) 
14  IBLA  1  (Nov.  27,  1973) 
14  IBLA  315;  81  I.D.  65  (1974) 
14  IBLA  380;  81  I.D.  83  (1974) 
18  IBLA  109;  81  I.D.  685  (1974) 

21-54    M-36866;  79  I.D.  642  (1972) 
12  IBLA  282;  80  I.D.  538  (1973) 

22    72  i.D.  233 
74  I.D.  97,  141,  191 
75  I.D.  270,  320 
77  I.D.  83  (1970) 
78  I.D.  352  (1971) 

A-30225  (Apr.  29,  1965) 
A-30405  (Oct.  28,  1965) 

Contest  No.  066677  (Nevada) 
(July  19,  1966) 

A-30724  (June  30,  1967) 
A-30760  (Sept.  19,  1967) 
A-30776  (Oct.  6,  1967) 
A-30780  (Oct.  24,  1967) 
A-30791  (Dec.  13,  1967) 
A-30843  (Jan.  11,  1968) 
A-30803  (Jan.  19,  1968) 
A-30820  (Jan.  29,  1968) 
A-30848  (Jan.  29.  1968) 
A-30853  (Mar.  7,  1968) 
A-30942  (Jan.  17,  1969) 
A-30973  (July  25,  1969) 
A-31063  (Apr.  1,  1970) 
1  IBLA  134  (Dec.  2,  1970) 
2  IBLA  133  (Apr.  7,  1971) 
2  IBLA  285  (May  20,  1971) 
2  IBLA  383  (June  28,  1971) 
4  IBLA  97  (Nov.  19,  1971) 
5  IBLA  39;  79  I.D.  27  (1972) 
5  IBLA  102;  79  I.D.  43  (1972) 
5  IBLA  235  (Mar.  23,  1972) 
5  IBLA  382;  79  I.D.  155  (1972)' 
6  IBLA  113  (June  5,  1972) 
6  IBLA  124  (June  5,  1972) 
8  IBLA  357  (Dec.  12,  1972) 
8  IBLA  407;  79  I.D.  709  (1972) 
9  IBLA  197  (Jan.  29,  1973) 

10  IBLA  56  (Feb.  28,  1973) 
11  IBLA  53;  80 -I.D.  323  (1973) 
11  IBLA  153  (June  14,  1973) 
11  IBLA  194;  80  I.D.  408  (1973) 
12  IBLA  282;  80  I.D.  538  (1973) 
13  IBLA  193  (Oct.  3,  1973) 
13  IBLA  340  (Nov.  14,  1973) 
14  IBLA  276;  81  I.D.  58  (1974) 
14  IBLA  290  (Jan.  31,  1974) 
16  IBLA  385  (Aug.  21,  1974) 
18  IBLA  234  (Dec.  31,  1974) 

22  et  Beg,.  -75  I.D.  140 
76  I.D.  37 
77  I.D.  97  (1970) 
A-30835  (Feb.  23,  1968) 
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A-30916  (Nov.  26,  1968) 
A-31036  (Mar.  4,  1970) 
A-31133  (Mar.  4,  1970) 
5  IBLA  70  (Mar.  1,  1972) 
5  IBLA  303  (Apr.  14,  1972) 
6  IBLA  11;  79  I.D.  379  (1972) 
6  IBLA  318;  79  I.D.  439  (1972) 

10  IBLA  195  (Apr.  2,  1973) 
10  IBLA  289  (Apr.  19,  1973) 
11  IBLA  271  (June  27,  1973) 
14  IBLA  290  (Jan.  31,  1974) 
15  IBLA  210  (Apr.  3,  1974) 
15  IBLA  336  (May  13,  1974) 
17  IBLA  20;  81  I.D.  472  (1974) -74  I.D.  191 

75  I.D.  320,  407 
A-30225  (Apr.  29,  1965) 
A-30405  (Oct.  28,  1965) 
A-30621  (Jan.  9,  1967) 
A-30670  (Feb.  21,  1967) 
A-30720  (Apr.  13,  1967) 
A-30724  (June  30,  1967) 
A-30760  (Sept.  19,  1967) 
A-30803  (Jan.  19,  1968) 
A-30848  (Jan.  29,  1968) 
A-30853  (Mar.  7,  1968) 
A-30909  (June  25,  1968) 
A-30926  (Dec.  30.  1968) 
A-30942  (Jan.  17,  1969) 
A-31063  (Apr.  1,  1970) 
2  IBLA  285  (May  20,  1971) 
2  IBLA  383  (June  28,  1971) 
4  IBLA  97  (Nov.  19,  1971) 
4  IBLA  307  (Feb.  4,  1972) 
6  IBLA  124  (June  5,  1972) 
8  IBLA  357  (Dec.  12,  1972) 
9  IBLA  1  (Jan.  10,  1973) 
9  IBLA  216  (Jan.  31,  1973) 
9  IBLA  308  (Feb.  13,  1973) 

12  IBLA  393;  80  I.D.  571  (1973) 
13  IBLA  184  (Sept.  27,  1973) 
14  IBLA  146  (Jan.  9,  1974) 
14  IBLA  201;  81  I.D.  30  (1974) 
18  IBLA  109;  81  I.D.  685  (1974) -72  I.D.  233 

M-36738  (July  16,  1968) 
—A-30812  (Nov.  21,  1967) 

5  IBLA  382;  79  I.D.  155  (1972) 
9  IBLA  197  (Jan.  29,  1973) 

12  IBLA  282;  80  I.D.  538  (1973) 
16  IBLA  385  (Aug.  21,  1974) -72  I.D.  361 

A-30760  (Sept.  19,  1967) 
A-30803  (Jan.  19.  1968) 
6  IBLA  253  (June  28,  1972) 

11  IBLA  53;  80  I.D.  323  (1973) 
15  IBLA  123  (Mar.  20,  1974) 

—6  IBLA  263  (June  29,  1972) 
-72  I.D.  233,  404 

A-30724  (June  30,  1967) 
A-30760  (Sept.  19,  1967) 
A-30776  (Oct.  6,  1967) 
A-30780  (Oct.  24,  1967) 
A-30791  (Dec.  13,  1967) 
A-30803  (Jan.  19,  1968) 
A-30820  (Jan.  29,  1968) 
A-30853  (Mar.  7,  1968) 
M-36738  (July  16,  1968) 
4  IBLA  97  (Nov.  19,  1971) 
5  IBLA  235  (Mar.  23,  1972) 
7  IBLA  225  (Sept.  11,  1972) 
8  IBLA  357  (Dec.  12.  1972) 

11  IBLA  137  (June  7,  1973) 
11  IBLA  307  (June  29.  1973) 
15  IBLA  232;  81  I.D.  187  (1974) 
15  IBLA  280  (May  1.  1974) 
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15  IBLA  372  (May  15,  1974) 
17  IBLA  73  (Aug.  29,  1974) 
17  IBLA  368;  81  I.D.  619  (1974) 

29-32    14  IBLA  201;  81  I.D.  30  (1974) 
30    72  I.D.  404 

A-31106  (Supp.)  (July  2,  1969) 
14  IBLA  201;  81  I.D.  30  (1974) 
14  IBLA  315;  81  I.D.  65  (1974) 
15  IBLA  232;  81  I.D.  187  (1974) 
15  IBLA  280  (May  1,  1974) 
15  IBLA  372  (May  15.  1974) 
17  IBLA  73  (Aug.  29,  1974) 
17  IBLA  295  (Sept.  30,  1974) 
17  IBLA  368;  81  I.D.  619  (1974) 

30(a)    78  I.D.  256  (1971) 
30(b)    78  I.D.  256  (1971) 
35    A-30724  (June  30.  1967) 

A-30760  (Sept.  19,  1967) 
A-30776  (Oct.  6,  1967) 
A-30780  (Oct.  24,  1967) 
A-30791  (Dec.  13,  1967) 
A-30803  (Jan.  19,  1968) 
A-30820  (Jan.  29,  1968) 
A-30853  (Mar.  7,  1968) 
A-30998  (Apr.  18,  1969) 
A-31063  (Apr.  1,  1970) 
A-31052  (May  13,  1970) 
2  IBLA  133  (Apr.  7,  1971) 
2  IBLA  285  (May  20,  1971) 
5  IBLA  235  (Mar.  23,  1972) 
6  IBLA  11;  79  I.D.  379  (1972) 
6  IBLA  113  (June  5,  1972) 

11  IBLA  53;  80  I.D.  323  (1973) 
12  IBLA  393;  80  I.D.  571  (1973) 
13  IBLA  184  (Sept.  27,  1973) 
14  IBLA  201;  81  I.D.  30  (1974) 
18  IBLA  109;  81  I.D.  685  (1974) 

36    78  I.D.  256  (1971) 
6  IBLA  11;  79  I.D.  379  (1972) 

17  IBLA  313  (Oct.  10,  1974) 
37    72  i.d.  404 
38    76  I.D.  61,  318 

A-30760  (Sept.  19,  1967) 
A-30812  (Nov.  21,  1967) 
A-30821  (Feb.  28,  1968) 
A-30942  (Jan.  17,  1969) 
2  IBLA  64;  78  I.D.  71  (1971) 
2  IBLA  262;  78  I.D.  167  (1971) 
5  IBLA  298  (Apr.  13,  1972) 
6  IBLA  293;  79  I.D.  431A  (1972) 
8  IBLA  17  (Oct.  6,  1972) 
8  IBLA  56  (Oct.  13,  1972) 
8  IBLA  123  (Nov.  14,  1972) 
9  IBLA  197  (Jan.  29,  1973) 

10  IBLA  138  (Mar.  19,  1973) 
12  IBLA  265  (July  27,  1973) 
13  IBLA  165  (Sept.  26,  1973) 
14  IBLA  356  (Feb.  21,  1974) 
18  IBLA  109;  81  I.D.  685  (1974) 

39    78  i.d.  256  (1971) 
42    A-30414  (Oct.  28,  1965) 

A-30536  (May  31,  1966) 
A-30835  (Feb.. 23,  1968) 
A-30859  (Apr.  17,  1968) 
A-31050  (Apr.  3,  1970) 
A-31052  (May  13,  1970) 
M-36787  (Oct.  31,  1969) 
5  IBLA  303  (Apr.  14,  1972) 
6  IBLA  514  (June  6,  1972) 
7  IBLA  123  (Aug.  21,  1972) 

10  IBLA  289  (Apr.  19,  1973) 
10  IBLA  322  (May  1,  1973) 
13  IBLA  289  (Oct.  25,  1973) 
14  IBLA  158;  81  I.D.  14  (1974) 
14  IBLA  242;  81  I.D.  44  (1974) 
15  IBLA  23  (Feb.  28,  1974) 

81  et  eeq. 

121  "=   121-123    

121-124 

122   
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15  IBLA  304;  81  I.D.  262  (1974) 
16  IBLA  246  (July  19,  1974) 

42(a)    11  IBLA  271  (June  27,  1973) 
14  IBLA  107  (Dec.  21,  1973) 
14  IBLA  242;  81  I.D.  44  (1974) 

42(b)    A-31120  (Apr.  17,  1970) 
51    13  IBLA  74  (Sept#  18>  1973) 

17  IBLA  241  (Sept.  23,  1974) 

52   13  IBLA  74  (Sept.  18,  1973) 
53   A-31106  (Supp.)  (July  2,  1969) 

17  IBLA  73  (Aug.  29,  1974) 
54    A-31029  (Dec.  30,  1968) 

M-36767  (Nov.  1,  1967) 
9  IBLA  216  (Jan.  31,  1973) 

15  IBLA  151;  81  I.D.  139  (1974) 
15  IBLA  280  (May  1,  1974) 
15  IBLA  372  (May  15,  1974) 

-11  IBLA  174  (June  21,  1973) 
— A-29911  (June  29,  1965) 

A-30334  (June  30,  1965) -72  I.D.  251 

75  I.D.  176 

16  IBLA  277  (July  31,  1974) 
— 9  IBLA  216  (Jan.  31,  1973) 
— A-29911  (June  29,  1965) 

A-30334  (June  30,  1965) 
9  IBLA  216  (Jan.  31,  1973) 

123    A-30332  (June  24,  1965) 
A-29911  (June  29,  1965) 
A-30334  (June  30,  1965) 

124    A-30332  (June  24,  1965) 
161    75  i.d.  127 

76  I.D.  181 
77  I.D.  97  (1970) 
A-31052  (May  13,  1970) 
1  IBLA  27  (Sept.  23,  1970) 
4  IBLA  279  (Jan.  31,  1972) 
8  IBLA  447  (Dec.  29,  1972) 
9  IBLA  117  (Jan.  23,  1973) 
9  IBLA  197  (Jan.  29,  1973) 

11  IBLA  194;  80  I.D.  408  (1973) 
12  IBLA  282;  80  I.D.  538  (1973) 
14  IBLA  1  (Nov.  27,  1973) 
14  IBLA  220  (Jan.  24,  1974) 
14  IBLA  276;  81  I.D.  58  (1974) 
17  IBLA  20;  81  I.D.  472  (1974) 

181    74  i.d.  97,  165,  285 
75  I.D.  397 

A-30894  (June  11,  1968) 
A-30996  (July  25,  1969) 
M-36787  (Oct.  31,  1969) 
M-36843  (Nov.  12,  1971) 
4  IBLA  272  (Jan.  21,  1972) 
5  IBLA  311  (Apr.  14,  1972) 
6  IBLA  184  (June  15,  1972) 
7  IBLA  155  (Aug.  30,  1972) 
8  IBLA  299  (Dec.  6,  1972) 
9  IBLA  56  (Jan.  12,  1973) 

13  IBLA  286  (Oct.  25,  1973) 
15  IBLA  253  (Apr.  17,  1974) 
18  IBLA  34  (Nov.  11,  1974) 

181-263    78  I.D.  256  (1971) 
M-36839  (Oct.  28,  1971) 

181-287    M-36843  (Nov.  12,  1971) 
13  IBLA  286  (Oct.  25,  1973) 
13  IBLA  292  (Oct.  29,  1973) 

181  et  §££.  -72  I.D.  76 
73  I.D.  148,  211,  293,  305 
74  I.D.  76,  187,  229 
76  I.D.  25 
A-30429  (Sept.  8,  1965) 
A-30585  (Oct.  4,  1966) 
A-30600  (Dec.  1,  1966) 
A-30653  (Jan.  24,  1967) 
A-30627  (Mar.  10,  1967) 
A-30730  (Apr.  17,  1967) 
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181-287 

182    

182-263 

183    

184 

184(b) 

184(d)(e) 

184(d)(2) 

184(e)  — 

20, 

184(e)(1) 

184(h)  — - 

A-30641  (May  17,  1967) 
A-30814,  A-30816  (Nov.  21, 1967) 

A-30287  (Mar.  25,  1969) 
A-30311-C  (July  25,  1969) 
1  IBLA  518  (Aug.  4,  1970) 
2  IBLA  373  (June  23,  1971) 
3  IBLA  7  (July  6,  1971) 

3  IBLA  114,  125,  134  (Aug. 
1971) 

3  IBLA  272  (Sept.  30,  1971) 
3  IBLA  317  (Oct.  8,  1971) 

4  IBLA  272  (Jan.  21,  1972) 
4  IBLA  323  (Feb.  14,  1972) 

5  IBLA  26;  79  I.D.  23  (1972) 

5  IBLA  279  (Apr.  13,  1972) 
6  IBLA  50  (May  17,  1972) 

6  IBLA  237  (June  26,  1972) 
6  IBLA  248  (June  27,  1972) 

6  IBLA  253  (June  28,  1972) 
6  IBLA  293;  79  I.D.  431A  (1972) 
7  IBLA  158  (Aug.  30,  1972) 

7  IBLA  162  (Aug.  31,  1972) 
7  IBLA  174  (Sept.  1,  1972) 

8  IBLA  11  (Oct.  3,  1972) 
8  IBLA  14  (Oct.  5,  1972) 

8  IBLA  51  (Oct.  12,  1972) 
8  IBLA  123  (Nov.  14.  1972) 
8  IBLA  150  (Nov.  20,  1972) 
8  IBLA  235  (Nov.  29,  1972) 

8  IBLA  299  (Dec.  6,  1972) 

9  IBLA  56  (Jan.  12,  1973) 

9  IBLA  133  (Jan.  23,  1973) 
10  IBLA  361  (May  8,  1973) 

11  IBLA  292  (June  28,  1973) 
11  IBLA  310  (June  29,  1973) 

12  IBLA  196  (July  16,  1973) 

12  IBLA  201  (July  17,  1973) 

13  IBLA  43  (Sept.  7,  1973) 
13  IBLA  89  (Sept.  21,  1973) 

13  IBLA  249  (Oct.  12,  1973) 
13  IBLA  368  (Nov.  20,  1973) 

14  IBLA  111  (Dec.  26,  1973) 
14  IBLA  141  (Jan.  7,  1974) 

14  IBLA  333  (Feb.  5,  1974) 

15  IBLA  187  (Mar.  29.  1974) 

15  IBLA  270  (Apr.  26,  1974) 
16  IBLA  215  (July  8,  1974) 

16  IBLA  329;  81  I.D.  457  (1974) 
17  IBLA  128;  81  I.D.  530  (1974) 
18  IBLA  74  (Nov.  25,  1974) 

18  IBLA  145  (Dec.  6,  1974) 
18  IBLA  246  (Dec.  31,  1974) 

— M-36866;  79  I.D.  642  (1972) 
-74  I.D.  165,  285 
75  I.D.  397 

-M-36787   (Oct.   31,   1969) 
-74  I.D.    165,   285 
75  I.D.   397 

-74  I.D.    165,   285 
75  I.D.   397 

A-30585  (Oct.  4,   1966) 
A-30597,  A-306J9  (Nov.   1,   1966) 
A-30600  (Dec.   1,    1966) 
M-36776   (May   7,   1969) 
M-36843   (Nov.    12,   1971) 
4  IBLA  303  (Feb.  4,   1972) 
6  IBLA  318;   79  I.D.   439  (1972) 

■75  I.D.   137 

A-30982  (May   3,    1968) 
-A-30575   (Oct.   31,    1966) 
-A-30575   (Oct.   31,    1966) 
■75  I.D.    137 
A-30982  (May 

-M-36843  (Nov. 
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sec.   184(h)(2)    77  I.D.  207  (1970) 
A-30600  (Dec.  1,  1966) 
A-30903  (Apr.  1,  1968) 

1  IBLA  227  (Jan.  13,  1971) 
4  IBLA  163  (Dec.  23,  1971) 

14  IBLA  188;  81  I.D.  26  (1974) 
14  IBLA  333  (Feb.  5,  1974) 
15  IBLA  345  (May  14,  1974) 
16  IBLA  264  (July  29,  1974) 

17  IBLA  435  (Nov.  7,  1974) 184(h)(2) 

&  (i)  — 
184(i)  — - 

-72  I.D.  287 

-7  IBLA  151  (Aug. 
29,  1972) 

5,  1974) 

186(h)(2) 

187   

3,  1968) 
12.  1971) 

-M-36843  (Nov.  12,  1971) 
14  IBLA  188;  81  I.D.  26  (1974) 

14  IBLA  333  (Feb 
-74  I.D.  165,  285 

75  I.D.  397 

A-30528  (Aug.  25,  1965) 

6  IBLA  52  (May  18,  1972) 

15  IBLA  259  (Apr.  18,  1974) 
-74  I.D.  165,  285 

75  I.D.  397 

-16  IBLA  264  (July  29,  1974) 
-74  I.D.  165,  285 

75  I.D.  397 
A-30241  (May  7,  1965) 

15  IBLA  216;  81  I.D.  162  (1974) 
-72  I.D.  217,  287 

76  I.D.  108,  196 

77  I.D.  181  (1970) 
78  I.D.  256  (1971) 

A-30179  (Mar.  5,  1965) 

A-30783  (Aug.  21,  1967) 
M-36776  (May  7,  1969) 

2  IBLA  151  (Apr.  9,  1971) 

3  IBLA  280  (Sept.  30,  1971) 
3  IBLA  338  (Oct.  22,  1971) 
4  IBLA  317  (Feb.  10,  1972) 

5  IBLA  7;  79  I.D.  17  (1972) 
5  IBLA  16;  79  I.D.  21  (1972) 
7  IBLA  366  (Sept.  29,  1972) 

9  IBLA  384;  80  I.D.  212  (1973) 
11  IBLA  174  (June  21,  1973) 

12  IBLA  201  (July  17,  1973) 

12  IBLA  206  (July  17,  1973) 
16  IBLA  42  (June  20,  1974) 

16  IBLA  215  (July  8,  1974) 

18  IBLA  1  (Nov.  7,  1974) 
-78  I.D.  256  (1971) 

7  IBLA  321  (Sept.  25,  1972) -72  I.D.  217 

73  I.D.  211 
74  I.D.  165,  285 

75  I.D.  81,  397 
A-30257  (Feb.  3,  1965) 

A-30569  (Aug.  3,  1966) 
A-30587  (Aug.  25,  1966) 

3  IBLA  307  (Oct.  5,  1971) 
4  IBLA  94  (Nov.  17,  1971) 

5  IBLA  7;  79  I.D.  17  (1972) 
5  IBLA  16;  79  I.D.  21  (1972) 

6  IBLA  283  (June  30,  1972) 
7  IBLA  151  (Aug.  29,  1972) 
8  IBLA  268  (Dec.  6,  1972) 
8  IBLA  290  (Dec.  6,  1972) 

8  IBLA  372  (Dec.  12,  1972) 
9  IBLA  73  (Jan.  16,  1973) 

9  IBLA  88  (Jan.  16,  1973)  * 10  IBLA  74  (Mar.  5,  1973) 
10  IBLA  127  (Mar.  15,  1973) 

10  IBLA  175  (Apr.  2,  1973) 
10  IBLA  287  (Apr.  17,  1973) 
10  IBLA  347  (May  3,  1973) 

11  IBLA  14;  80  I.D.  322  (1973) 
11  IBLA  27  (May  22,  1973) 
12  IBLA  341  (Aug.  15,  1973) 

13  IBLA  97  (Sept.  24,  1973) 

13  IBLA  243  (Oct. 
13  IBLA  286  (Oct. 

12,  1973) 
25,  1973) 
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13  IBLA  337  (Nov.  13,  1973) 

14  IBLA  135  (Jan.  7,  1974) 
14  IBLA  264  (Jan.  30,  1974) 

14  IBLA  348  (Feb.  12,  1974) 
15  IBLA  161  (Mar.  26,  1974) 
16  IBLA  71  (June  26,  1974) 

16  IBLA  215  (July  8,  1974) 

16  IBLA  291  (Aug.  8,  1974) 
17  IBLA  125  (Sept.  11,  1974) 
17  IBLA  255  (Sept.  25,  1974) 

188a    2  IBLA  81;  78  I.D.  82  (1971) 

188(b)  ]   77  I.D.  181,  207  (1970) 
A-30183  (Feb.  16,  1965) 

A-30498  (Apr.  21,  1966) 
A-30512  (July  6,  1966) 
A-30546  (Aug.  10,  1966) 

A-30566  (Aug.  11,  1966) 

A-30723  (Apr.  18,  1967) 
A-30966  (Oct.  29,  1968) 
A-30924  (Nov.  13,  1968) 
A-30986  (Mar.  3,  1969) 
A-30970  (Mar.  5,  1969) 
A-31095  (Feb.  2,  1970) 
A-31087  (Feb.  4,  1970) 
A-31148  (Mar.  2,  1970) 

A-31159  (Mar.  2,  1970) 
A-31117  (Mar.  4,  1970) 
3  IBLA  307  (Oct.  5,  1971) 

4  IBLA  153;  78  I.D.  359  (1971) 
5  IBLA  16;  79  I.D.  21  (1972) 
6  IBLA  233  (June  22,  1972) 
8  IBLA  248  (Nov.  30,  1972) 

8  IBLA  268  (Dec.  6,  1972) 
8  IBLA  372  (Dec.  12,  1972) 

9  IBLA  88  (Jan.  16,  1973) 
9  IBLA  300  (Feb.  7,  1973) 

10  IBLA  127  (Mar.  15,  1973) 
13  IBLA  33  (Sept.  5,  1973) 
13  IBLA  60  (Sept.  17,  1973) 

13  IBLA  125  (Sept.  25,  1973) 
13  IBLA  205  (Oct.  4,  1973) 

13  IBLA  279  (Oct.  25,  1973) 
13  IBLA  286  (Oct.  25,  1973) 
13  IBLA  316  (Nov.  1,  1973) 

13  IBLA  363  (Nov.  16,  1973) 
13  IBLA  365  (Nov.  19,  1973) 
14  IBLA  215  (Jan.  23,  1974) 
14  IBLA  264  (Jan.  30,  1974) 

14  IBLA  287  (Jan.  31,  1974) 
14  IBLA  361  (Feb.  21,  1974) 
15  IBLA  72  (Mar.  7,  1974) 

15  IBLA  89  (Mar.  11,  1974) 
15  IBLA  104  (Mar.  12,  1974) 

15  IBLA  422  (June  14,  1974) 

15  IBLA  424  (June  14,  1974) 
16  IBLA  42  (June  20,  1974) 
16  IBLA  60  (June  25,  1974) 

16  IBLA  71  (June  26,  1974) 

16  IBLA  102  (June  28,  1974) 

16  IBLA  204  (June  28,  1974) 
16  IBLA  215  (July  8.  1974) 

16  IBLA  291  (Aug.  8,  1974) 

16  IBLA  379  (Aug.  21,  1974) 
17  IBLA  9  (Aug.  26,  1974) 
17  IBLA  16  (Aug.  29,  1974) 

17  IBLA  179  (Sept.  16,  1974) 
17  IBLA  238  (Sept.  23,  1974) 
17  IBLA  251  (Sept.  23,  1974) 
17  IBLA  255  (Sept.  25,  1974) 
18  IBLA  1  (Nov.  7,  1974) 

18  IBLA  92  (Nov.  27,  1974) 
18  IBLA  94  (Nov.  27,  1974) 
18  IBLA  97  (Nov.  27,  1974) 

18  IBLA  156  (Dec.  13,  1974) 
18  IBLA  162  (Dec.  24,  1974) 

188(c) 
  A-30498  (Apr.  21,  1966) 

A-30512  (July  6,  1966) 
A-30966  (Oct.  29,  1968) 

A-30986  (Mar.  3,  1969) 
A-31117  (Mar.  4,  1970) 

1  IBLA  293  (Feb.  25,  1971) 

4  IBLA  153;  78  I.D.  359  (1971) 
7  IBLA  151  (Aug.  29,  1972) 
7  IBLA  321  (Sept.  25,  1972) 
8  IBLA  268  (Dec.  6,  1972) 
8  IBLA  372  (Dec.  12,  1972) 

10  IBLA  127  (Mar.  15,  1973) 
10  IBLA  175  (Apr.  2,  1973) 
10  IBLA  347  (May  3,  1973) 

11  IBLA  27  (May  22,  1973) 

13  IBLA  60  (Sept.  17,  1973) 
13  IBLA  80  (Sept.  19,  1973) 
13  IBLA  97  (Sept.  24,  1973) 

13  IBLA  125  (Sept.  25.  1973) 
13  IBLA  208  (Oct.  5,  1973) 

13  IBLA  279  (Oct.  25,  1973) 

13  IBLA  292  (Oct.  29,  1973) 
13  IBLA  316  (Nov.  1,  1973) 

13  IBLA  337  (Nov.  13,  1973) 
13  IBLA  359  (Nov.  16,  1973) 

13  IBLA  363  (Nov.  16,  1973) 
14  IBLA  264  (Jan.  30,  1974) 

14  IBLA  287  (Jan.  31,  1974) 
14  IBLA  361  (Feb.  21,  1974) 
15  IBLA  72  (Mar.  7,  1974) 
15  IBLA  89  (Mar.  11,  1974) 

15  IBLA  104  (Mar.  12,  1974) 
15  IBLA  161  (Mar.  26,  1974) 

15  IBLA  422  (June  14,  1974) 

15  IBLA  424  (June  14,  1974) 
16  IBLA  60  (June  25,  1974) 

16  IBLA  71  (June  26,  1974) 

16  IBLA  102  (June  28,  1974) 

16  IBLA  109  (June  28,  1974) 
16  IBLA  204  (June  28,  1974) 
16  IBLA  291  (Aug.  8,  1974) 

16  IBLA  379  (Aug.  21,  1974) 
16  IBLA  382  (Aug.  21,  1974) 
17  IBLA  9  (Aug.  26,  1974) 
17  IBLA  16  (Aug.  29.  1974) 

17  IBLA  179  (Sept.  16,  1974) 

17  IBLA  238  (Sept.  23,  1974) 
17  IBLA  251  (Sept.  23,  1974) 

17  IBLA  255  (Sept.  25,  1974) 
17  IBLA  267  (Sept.  27,  1974) 
18  IBLA  1  (Nov.  7,  1974) 
18  IBLA  92  (Nov.  27,  1974) 

18  IBLA  94  (Nov.  27,  1974) 
18  IBLA  97  (Nov.  27,  1974) 

18  IBLA  156  (Dec.  13,  1974) 
18  IBLA  162  (Dec.  24,  1974) 

-3  IBLA  316  (Oct.  5,  1971) 
-A-30966  (Oct.  29,  1968) 

18  IBLA  156  (Dec.  13,  1974) 
-74  I.D.  165,  285 

75  I.D.  397 

Fairbanks  034577  (Oct.  26,  1965) 
A-30472  (Feb.  28,  1966) 

A-30512  (July  6,  1966) 
3  IBLA  148  (Aug.  26,  1971) 

4  IBLA  31;  78  I.D.  317  (1971) 
4  IBLA  255  (Jan.  13,  1972) 
5  IBLA  279  (Apr.  13,  1972) 

6  IBLA  216;  79  I.D.  416  (1972) 
11  IBLA  14;  80  I.D.  322  (1973) 
12  IBLA  206  (July  17,  1973) 

12  IBLA  282;  80  I.D.  538  (1973) 
13  IBLA  13  (Aug.  30,  1973) 

13  IBLA  327  (Nov.  8,  1973) 

15  IBLA  107  (Mar.  15,  1974) 

15  IBLA  253  (Apr.  17,  1974) 
16  IBLA  255  (July  22,  1974) 

17  IBLA  234  (Sept.  19,  1974) 



CLXXX 

sec.  190-192 

191 
192 
193 

201(a) 

201(b) 

-74  I.D.  165,  285 
75  I.D.  397 

— M-36863;  79  I.D.  513  (1972) 
-78  I.D.  256  (1971) 
-72  I.D.  361 

74  I.D.  165.  285 
75  I.D.  397 

6  IBLA  253  (June  28,  1972) 
11  IBLA  53;  80  I.D.  323  (1973) 
12  IBLA  282;  80  I.D.  538  (1973) 
-74  I.D.  165,  285 
75  I.D.  397 

-74  I.D.  165,  209,  285 
75  I.D.  397 
76  I.D.  112 

M-36843  (Nov.  12,  1971) 
4  IBLA  303  (Feb.  4,  1972) 

12  IBLA  282;  80  I.D.  538  (1973) 
14  IBLA  372  (Feb.  21,  1974) 

-A-30142,  A-30250  (Sept.  14, 1965) 

5  IBLA  311  (Apr.  14,  1972) 

203 

204-205 

209 

211 

18  IBLA  246  (Dec. 31 
,  1974) l.U.       IV 

A -30197  (Jan.  7, 
1965) 

A-30220  (J in.  14 
,  1965) 

A-30142,  A- 

-30250 

(Sept.  14, 1965) 

1 IBLA  4  (Sept. 

22, 

1970) 

5 IBLA  311 (Apr. 

14 

1972) 

7 IBLA  200 79  I .D. 571  (1972) 

8 IBLA  376 
(Dec. 

12 

1972) 

9 IBLA  139 80  I 
•  D. 

7  (1973) 10 
IBLA  277 

(Apr. 

13 1973) 

10 
IBLA  315 

(Apr. 

27 
1973) 

10 IBLA  316 
(Apr. 

27 

1973) 

10 IBLA  317 
(Apr. 

27 
1973) 

10 
IBLA  318 

(Apr. 

27 

1973) 

10 
IBLA  319 

(Apr. 
27 

1973) 
10 

IBLA  320 
(Apr. 27 

1973) 

10  IBLA  321 
(Apr. 

27 
1973) 

11 IBLA  114 (June  4, 
1973) 

12 IBLA  247 
(July 20 

1973) 

12 IBLA  250 
(July 

24 

1973) 

12 
IBLA  253 (July  24 

1973) 

12 IBLA  263 
(July 

26 

1973) 

12 IBLA  369  (Aug. 

17 
1973) 

13 IBLA  63; 80  I. ».  623  (1973) 

13 IBLA  83  (Sept. 

20, 

1973) 
13 

IBLA  158 (Sept .  2< 
,  1973) 15 IBLA  401 

(May 

31. 

1974) 

-74 

I.D.  165 285 75 

I.D.  397 

•74 

I.D.  165 285 
75 

I.D.  397 

76 
I.D.  112 

A-30778  (Dec.  13 
1967) 

4 IBLA  303 
(Feb. 

4, 

1972) 

5 IBLA  319  (Apr. 

14, 

1972) 

17 IBLA  261 81  I 

D. 
602  (1974) 

•74 

I.D.  165, 285 75 

I.D.  397 

76 I.D.  112 16 
IBLA  261; 81  I 

D. 
602  (1974) 

•74 

I.D.  165, 285 75 

I.D.  397 

74 I.D.  165, 285 

75 

I.D.  61. 397 78 
I.D.  256  (1971 

A-30711  (Nov.  16 
1966) 

12  IBLA  282; 80  I D. 538  (1973) 

12  IBLA  367 (Aug. 

17, 

1973) 

13 IBLA  258  (Oct. 

17, 

1973) 

74 I.D.  165, 285 75 

I.D.  397 

73 I.D.  305 74 
I.D.  165, 285 

75 
I.D.  397 

TITLE  30  —  Continued: 

A-30233  (Feb.  18,  1965) 

A-30548  (June  28,  1966) 

A-30516  (Supp.)  (Sept.  16,  1968 
A-31033  (Jan.  17,  1969) 

4  IBLA  323  (Feb.  14,  1972) 
12  IBLA  282;  80  I.D.  538  (1973) 

211-214    77  I.D.  124  (1970) 

211(b)    77  I.D.  124  (1970) 

211(a)    74  I.D.  76 
A-30682  (May  5,  1967) 

A-30641  (May  17,  1967) 

A-30794  (Oct.  11,  1967) 
A-30790  (Oct.  25,  1967) 

A-30798  (Nov.  17,  1967) 
A-30813  (Nov.  20,  1967) 
A-30808  (Mar.  5,  1968) 
A-30886  (Mar.  21,  1968) 

211(b)    72  I.D.  189 

74  I.D.  76 
A-30220  (Jan.  14,  1965) 
A-30516  (Nov.  4,  1966) 

A-30641  (May  17,  1967) 

A-30714  (Aug.  18,  1967) 

A-30794  (Oct.  11,  1967) 

214 

221 

223 

1969) 

1966) 

,  1969) 

251,  266,  486,  527 

211 

57,  133.  165,  285 

A-30795  (Nov.  17,  1967) 

A-30798  (Nov.  17,  1967) 
A-30813  (Nov.  20,  1967) 
A-30808  (Mar.  5,  1968) 
A-30886  (Mar.  21,  1968) 

A-30668  (Oct.  2,  1968) 
A-30707  (Oct.  8,  1968) 
A-30925  (May  26, 

-74  I.D.  165,  285 

75  I.D.  397 
A-30569  (Aug.  3, 

A-31033  (Jan.  17 
-74  I.D.  165,  285 

75  I.D.  397 

-4  IBLA  323  (Feb.  14,  1972) 
-M-36843  (Nov.  12,  1971) 

-A-30774  (Sept.  29,  1967) 

M-36843  (Nov.  12,  1971) 
-74  I.D.  165,  285 

75  I.D.  397 -72  I.D.  153, 

73  I.D.  145, 
74  I.D.  46, 

75  I.D.  37,  397 
78  I.D.  256  (1971) 

79  I.D.  513  (1972) 
A-30179  (Mar.  5,  1965) 

A-30290  (Apr.  29,  1965) 
A-30323  (May  12,  1965) 

A-30402  (May  14,  1965) 
A-30434  (June  8,  1965) 

A-30359  (July  9,  1965) 

A-30392  (Sept.  15,  1965) 
A-30440  (Oct.  27,  1965) 

A-30413,  A-30463  (Dec.  16,  1965) 
A-30496  (Mar.  10,  1966) 

A-30493  (Mar.  14,  1966) 
A-30461  (Mar.  17,  1966) 

A-30566  (Aug.  11,  1966) 
A-30587  (Aug.  25,  1966) 
A-30610  (Oct.  24,  1966) 

A-30742  (Dec.  2,  1966) 
A-30716  (Mar.  30,  1967) 

A-30700  (May  25,  1967) 
A-30741  (May  29,  1967) 

A-30758  (June  15,  1967) 
A-30934  (Nov.  22,  1968) 

A-31028  (May  29,  1969) 
A-31041  (June  6,  1969) 

A-31054  (Aug.  21,  1969) 
A-31058  (Dec.  24,  1969) 

A-31095  (Feb.  2,  1970) 
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TITLE  30  - 

sec.   226 •ec.  226(c)  —  Continued: 

226(a) 

A-31173  (May  14,  1970) 
.2  IBLA  225  (Apr.  23,  1971) 

IBLA  270  (May  11,  1971) 
IBLA  280  (Sept.  30,  1971) 

IBLA  1;  78  I.D.  307  (1971) 
IBLA  130  (Nov.  30,  1971) 

IBLA  147  (Dec.  15,  1971) 
IBLA  150  (Dec.  15,  1971) 
IBLA  252  (Jan.  13,  1972) 
IBLA  272  (Jan.  21,  1972) 
IBLA  91  (Mar.  6,  1972) 

5  IBLA  295  (Apr.  13,  1972) 

5  IBLA  361  (Apr.  19,  1972) 
IBLA  176  (June  15,  1972) 
IBLA  179  (June  15,  1972) 

IBLA  283  (June  30,  1972) 

IBLA  318;  79  I.D.  439  (1972) 
IBLA  155  (Aug.  30,  1972) 

IBLA  261  (Sept.  15,  1972) 
IBLA  157  (Nov.  22,  1972) 
IBLA  53  (Jan.  12,  1973) 
IBLA  67  (Jan.  15,  1973) 

IBLA  133  (Jan.  23,  1973) 
10  IBLA  125  (Mar.  13,  1973) 

10  IBLA  133  (Mar.  15,  1973) 

11  IBLA  1  (May  14,  1973) 
11  IBLA  107  (June  1,  1973) 

11  IBLA  174  (June  21,  1973) 
11  IBLA  294  (June  28,  1973) 
12  IBLA  206  (July  17,  1973) 
12  IBLA  282;  80  I.D.  538  (1973) 

13  IBLA  233  (Oct.  10,  1973) 
13  IBLA  249  (Oct.  12,  1973) 
13  IBLA  327  (Nov.  8,  1973) 

14  IBLA  23  (Nov.  27,  1973) 
14  IBLA  141  (Jan.  7,  1974) 
15  IBLA  107  (Mar.  15,  1974) 

16  IBLA  42  (June  20,  1974) 

16  IBLA  264  (July  29,  1974) 
17  IBLA  142  (Sept.  12,  1974) 

17  IBLA  245  (Sept.  23,  1974) 

-3  IBLA  232  (Sept.  10,  1971) 
16  IBLA  298;  81  I.D.  447  (1974) 

17  IBLA  285  (Sept.  27,  1974) 
18  IBLA  34  (Nov.  11,  1974) 

226(a)-(b)  —16  IBLA  264  (July  29,  1974) 
226(b)    74  I.D.  285 

A-30924  (Nov.  13,  1968) 
A-31040  (Dec.  19,  1969) 
3  IBLA  226  (Sept.  10,  1971) 

3  IBLA  232  (Sept.  10,  1971) 
9  IBLA  73  (Jan.  16,  1973) 
9  IBLA  322  (Feb.  13,  1973) 

14  IBLA  137  (Jan.  7,  1974) 
15  IBLA  101  (Mar.  12,  1974) 

16  IBLA  264  (July  29,  1974) 

226(b)(c)    18  IBLA  25  (Nov.  11,  1974) 
226(c)    75  I.D.  155 

A-30183  (Feb.  16,  1965) 
A-30323  (May  12,  1965) 
Fairbanks  034577  (Oct.  26,  1965) 

A-30472  (Feb.  28,  1966) 

A-30493  (Mar.  14,  1966) 
A-30522  (June  14,  1966) 
A-30652  (Jan.  18,  1967) 
3  IBLA  232  (Sept.  10,  1971) 
7  IBLA  266  (Sept.  19,  1972) 
8  IBLA  145  (Nov.  15,  1972) 

10  IBLA  215  (Apr.  3,  1973) 
13  IBLA  258  (Oct.  17,  1973) 

12  IBLA  212  (July  18,  1973) 
13  IBLA  276  (Oct.  24,  1973) 

14  IBLA  137  (Jan.  7,  1974) 
14  IBLA  397  (Feb,  22,  1974) 
16  IBLA  264  (July  29,  1974) 
16  IBLA  321  (Aug.  14,  1974) 

226(d) 

226(e) 

226(f) 

226(h) 

226(i) 226(j) 

226-1 (a) 
226-T(b) 

226-l(d) 

17  IBLA  267  (Sept.  27,  1974) 
18  IBLA  34  (Nov.  11.  1974) 
75  I.D.  81 
76  I.D.  271 

A-30498  (Apr.  21,  1966) 
A-30512  (July  6,  1966) 
17  IBLA  128;  81  I.D.  530  (1974) 

75  I.D.  81 
78  I.D.  256  (1971) 

M-36757  (Nov.  4,  1968) 
M-36776  (May  7,  1969) 

5  IBLA  16;  79  I.D.  21  (1972) 
6  IBLA  187  (June  15,  1972) 

14  IBLA  111  (Dec.  26,  1973) 

-6  IBLA  179  (June  15,  1972) 
16  IBLA  42  (June  20,  1974) 

-6  IBLA  253  (June  28,  1972) 
-8  IBLA  379  (Dec.  12,  1972) 
72  I.D.  217 
75  I.D.  81 

76  I.D.  196,  271 

M-36757  (Nov.  4,  1968) 
M-36776  (May  7,  1969) 

4  IBLA  274  (Jan.  21,  1972) 

5  IBLA  7;  79  I.D.  17  (1972) 
7  IBLA  58;  79  I.D.  532  (1972) 
7  IBLA  261  (Sept.  15,  1972) 

7  IBLA  356  (Sept.  28,  1972) 
8  IBLA  248  (Nov.  30,  1972) 
8  IBLA  354  (Dec.  11,  1972) 

11  IBLA  174  (June  21,  1973) 
12  IBLA  354  (Aug.  16,  1973) 

13  IBLA  125  (Sept.  25,  1973) 
14  IBLA  361  (Feb.  21,  1974) 

15  IBLA  216;  81  I.D.  162  (1974) 

72  I.D.  217 
A-30300  (May  13,  1965) 

A-30500  (Jan.  21,  1966) 
A-30684  (Jan.  19,  1967) 

5  IBLA  26;  79  I.D.  23  (1972) 
10  IBLA  4  (Feb.  20.  1973) 
18  IBLA  156  (Dec.  13.  1974) 

-2  IBLA  151  (Apr.  9,  1971) 

~2  IBLA  151  (Apr.  9.  1971) 
•75  I.D.  329 

A-30216  (Jan.  11,  1965) 
A-30473  (Nov.  30,  1965) 

3  IBLA  338  (Oct.  22,  1971) 

7  IBLA  58;  79  I.D.  532  (1972) 
10  IBLA  45  (Feb.  27,  1973) 
-A-30870  (Nov.  22,  1967) 

•15  IBLA  275  (Apr.  26,  1974) 
74  I.D.  165,  285 
75  I.D.  397 

A-30700  (May  25,  1967) 

6  IBLA  318;  79  I.D.  439  (1972) 
74  I.D.  165,  285 

75  I.D.  397 
73  I.D.  211 
74  I.D.  165 

75  I.D.  397 

A-30241  (May  7,  1965) 
A-30566  (Aug.  11,  1966) 
A-30587  (Aug.  25,  1966) 
A-30669  (Nov.  8,  1966) 
A- 30690  (Nov.  16,  1966) 

A-30712  (Nov.  25,  1966) 
A-31005  (Mar.  4,  1969) 

A-31028  (May  29,  1969) 
A-31041  (June  6,  1969) 

A-31058  (Dec.  24,  1969) 
A-31095  (Feb.  2,  1970) 
M-36839  (Oct.  28,  1971) 

M-36843  (Nov.  12,  1971) 

11  IBLA  53;  80  I.D.  323  (1973) 
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261-262 

261-263 

271-276 

272-281 

281-287 

282  et  Beg. 

283    

284-287 

287    

301    301-306 

301  et  «eq. 

322 

351 

-74  I.D.  165,  285 
75  I.D.  397 
-72  I.D.  217 

74  I.D.  165,  285 
75  I.D.  397 
76  I.D.  271 

5  1BLA  26;  79  I.D.  23  (1972) 

-74  I.D.  165,  285 
75  I.D.  397 

-74  I.D.  76,  165,  285 
75  I.D.  137,  397 

A-30488  (Apr.  19,  1966) 

A-30488  (Supp.)  (Dec.  7,  1966) 
A-30982  (Mar.  3,  1968) 
A- 30894  (June  11,  1968) 
C  3160,  etc.  (Apr.  4,  1968) 
C  0118325,  etc.  (Apr.  4,  1968) 
Colorado  7701,  etc.  (Jan.  16, 

1969) 

A-30978  (June  30,  1971) 

M-36823  (May  7,  1971) 
11  IBLA  53;  80  I.D.  323  (1973) 

— M-36866;  79  I.D.  642  (1972) 

—8  IBLA  123  (Nov.  14,  1972) 
8  IBLA  444  (Dec.  27,  1972) 

-74  I.D.  76,  165,  285 
75  I.D.  137,  397 

A-30488  (Apr.  19,  1966) 

A-30488  (Supp.)  (Dec.  7.  1966) 
A-30982  (May  3,  1968) 
A-30978  (June  30,  1971) 
C  3160,  etc.  (Apr.  4,  1968) 

C  0118325,  etc.  (Apr.  4,  1968) 
Colorado  7701,  etc.  (Jan.  16, 1969) 

M-36823  (May  7,  1971) 
1  IBLA  273;  78  I.D.  49  (1971) 
2  IBLA  81;  78  I.D.  82  (1971) 

-74  I.D.  165,  285 
75  I.D.  397 

A-30488  (Apr.  19,  1966) 

A-30488  (Supp.)  (Dec.  7,  1966) 
-74  I.D.  165,  285 
75  I.D.  397 

-A-30996  (July  26,  1969) 
11  IBLA  310  (June  29,  1973) 

-3  IBLA  317  (Oct.  8,  1971) 
-74  I.D.  165,  285 
75  I.D.  397 

-A-30488  (Apr.  19,  1966) 

A-30488  (Supp.)  (Dec.  7,  1966) 
8  IBLA  444  (Dec.  27,  1972) 

-74  I.D.  165,  285 
75  I.D.  397 
-75  I.D.  137 

-74  I.D.  76,  165,  285 
75  I.D.  397 
-74  I.D.  285 

75  I.D.  397 

-5  IBLA  311  (Apr.  14,  1972) 
-4  IBLA  82  (Nov.  10,  1971) 
-72  I.D.  76 

A-30602  (Oct.  5,  1966) 
18  IBLA  74  (Nov.  25,  1974) 
-72  I.D.  153 

4  IBLA  82  (Nov.  10,  1971) 

-1  IBLA  134  (Dec.  2,  1970) 

-74  I.D.  57,  97,  168,  173,  357 
A-30541  (June  9,  1966) 
A-30585  (Oct.  4,  1966) 
A-30600  (Dec.  1,  1966) 

A-30652  (Jan.  18,  1967) 
A-31033  (Jan.  17,  1969) 
A-29976  (Mar.  25,  1969) 

A-30287  (Mar.  25,  1969) 
A-31057  (Nov.  18,  1969) 

M-36863;  79  I.D.  513  (1972) 
4  IBLA  255  (Jan.  13,  1972) 
4  IBLA  272  (Jan.  21,  1972) 

sec.   351-359 

351  et  »eg. 

352  et  Beg. 

353=   

354    

356 

358 

359 

501    

501-505 

502    

— M-36863;  79  I.D.  513  (1972) 

1  IBLA  87  (Oct.  30,  1970) 

3  IBLA  19  (July  15,  1971) 
4  IBLA  441  (Dec.  10,  1971) 

5  IBLA  345  (Apr.  18,  1972) 
7  IBLA  291  (Sept.  22,  1972) 

7  IBLA  366  (Sept.  29,  1972) 
9  IBLA  50  (Jan.  12,  1973) 
9  IBLA  58  (Jan.  12,  1973) 
9  IBLA  91  (Jan.  16,  1973) 

10  IBLA  275  (Apr.  13,  1973) 

11  IBLA  163  (June  14,  1973) 
12  IBLA  348  (Aug.  15,  1973) 

13  IBLA  53  (Sept.  13,  1973) 

13  IBLA  160  (Sept.  26,  1973) 
14  IBLA  45  (Dec.  4,  1973) 

14  IBLA  141  (Jan.  7,  1974) 

15  IBLA  266  (Apr.  18,  1974) 

16  IBLA  215  (July  8,  1974) 
18  IBLA  34  (Nov.  11,  1974) 

18  IBLA  94  (Nov.  27,  1974) 
-74  I.D.  133 

76  I.D.  25 

A-30274  (Apr.  21,  1965) 
A-30431  (Dec.  17,  1965) 

A-30735  (Nov.  16,  1966) 

A-30753  (Aug.  14,  1967) 
A-30870  (Nov.  22,  1967) 
A-30873  (Nov.  28,  1967) 

A-29775  (Mar.  25,  1969) 

1  IBLA  232  (Jan.  15,  1971) 
8  IBLA  14  (Oct.  5,  1972) 

10  IBLA  7  (Feb.  20,  1973) 

11  IBLA  284  (June  27,  1973) 

-74  I.D.  57,  97,  133,  168,  173, 
357 

A-30393  (June  30,  1965) 

A-30652  (Jan.  18,  1967) 
A-30656  (Jan.  19,  1967) 

A-39684  (Jan.  19,  1967) 

A-30873  (Nov.  28,  1967) 
A-31057  (Nov.  18,  1969) 

1  IBLA  88  (Oct.  30,  1970) 

4  IBLA  181  (Dec.  23,  1971) 

4  IBLA  185  (Dec.  27,  1971) 
4  IBLA  272  (Jan.  21,  1972) 

6  IBLA  216;  79  I.D.  416  (1972) 
9  IBLA  50  (Jan.  12,  1973) 

10  IBLA  7  (Feb.  20,  1973) 

11  IBLA  163  (June  14,  1973) 
13  IBLA  53  (Sept.  13,  1973) 
14  IBLA  369  (Feb.  21,  1974) 

15  IBLA  114  (Mar.  18,  1974) 

17  IBLA  128;  81  I.D.  530  (1974/ 
18  IBLA  94  (Nov.  27,  1974) 
18  IBLA  145  (Dec.  6,  1974) 

-74  I.D.  57,  97,  168,  173,  357 
  A-30652  (Jan.  18,  1967) 

—74  I.D.  57,  97,  168,  173,  357 
A-30652  (Jan.  18,  1967) 

—74  I.D.  57,  97,  168,  173,  357 
A-30652  (Jan.  18,  1967) 

—74  I.D.  57,  97,  168,  173,  357 
A-30652  (Jan.  18,  1967) 

-74  I.D.  57,  97,  168,  173,  357 
A-30652  (Jan.  18,  1967) 

—74  I.D.  57,  97,  168,  173,  357 
A-30652  (Jan.  18,  1967) 

-74  I.D.  57,  97,  168,  173,  357 
A-30652  (Jan.  18,  1967) 

A-31057  (Nov.  18,  1969) 

4  IBLA  255  (Jan.  13,  1972) 

4  IBLA  272  (Jan.  21,  1972) 

7  IBLA  366  (Sept.  29,  1972) 
16  IBLA  215  (July  8,  1974) 

  6  IBLA  293;  79  I.D.  431A  (1972) —75  I.D.  397 

  6  IBLA  293;  79  I.D.  431A  (1972) 
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•ec.     521 

525 

526-527 

527    

527(c)  - 

528-530 

530 
531 

532-541 

539    
551-558 
601    

601-603 
601-604 

601(611] 

601-«15  - 

601  et  aeq. 

-73  I.D.  305 
75  I.D.  397 

6  IBLA  293;  79  I.D.  431A  (1972) 

—M-36787  (Oct.  31,  1969) 
6  IBLA  124  (June  5,  1972) 

—6  IBLA  253  (June  28,  1972) 
7  IBLA  318  (Sept.  25,  1972) 

73  I.D.  305 

75  I.D.  397 
73  I.D.  305 

75  I.D.  397,  407 

M-36787  (Oct.  31,  1969) 
6  IBLA  293;  79  I.D.  431A  (1972) 

13  IBLA  289  (Oct.  25,  1973) 
73  I.D.  305 

75  I.D.  397 

M-36787  (Oct.  31,  1969) 
13  IBLA  289  (Oct.  25,  1973) 
73  I.D.  305 

75  I.D.  397 

-A-30311-C  (July  25,  1969) 
6  IBLA  293;  79  I.D.  431A  (1972) 

-6  IBLA  124  (June  5,  1972) 
6  IBLA  253  (June  28,  1972) 
7  IBLA  318  (Sept.  25,  1972) 

73  I.D.  305 

75  I.D.  397 

-M-36787  (Oct.  31,  1969) 
73  I.D.  305 

75  I.D.  397 
75  I.D.  397 

17  IBLA  73  (Aug.  29,  1974) 

-M-36695  (Sept.  2,  1966) 
75  I.D.  127,  320,  361 
76  I.D.  56,  160,  299 
77  I.D.  83  (1970) 

A-30191  (Apr.  2,  1965) 

A-30239  (Apr.  16,  1965) 
A-30657  (Apr.  25,  1967) 
A-30515  (July  1,  1968) 

A-30636  (July  24,  1968) 
A-31049  (Mar.  3,  1970) 

A-31133  (Mar.  4,  1970) 
5  IBLA  102;  79  I.D.  43  (1972) 

IBLA  179  (Mar.  15,  1972) 

IBLA  11;  79  I.D.  379  (1972) 

IBLA  72  (May  22,  1972) 
IBLA  100;  79  I.D.  410  (1972) 
IBLA  237;  79  I.D.  588  (1972) 
IBLA  347;  80  I.D.  202  (1973) 

10  IBLA  332  (May  1,  1973) 
13  IBLA  382  (Nov.  21,  1973) 

17  IBLA  20;  81, I.D.  472  (1974) 
18  IBLA  109;  81  I.D.  685  (1974) 

-6  IBLA  100;  79  I.D.  410  (1972) 
76  I.D.  331 

3  IBLA  134  (Aug.  20,  1971) 
9  IBLA  347;  80  I.D.  202  (1973) 

17  IBLA  20;  81  I.D.  472  (1974) 

-8  IBLA  447  (Dec.  29,  1972) 
-A-30976  (Mar.  14,  1969) 
6  IBLA  124  (June  5,  1972) 

9  IBLA  281;  80  I.D.  261  (1973) 
17  IBLA  20;  81  I.D.  472  (1974) 
72  I.D.  212 
74  I.D.  187 

75  I.D.  255,  270 

A-30832  (Dec.  1,  1967) 

A-30941  (Oct.  15,  1968) 
6  IBLA  100;  79  I.D.  410  (1972) 

11  IBLA  153  (June  14,  1973) 
14  IBLA  220  (Jan.  24,  1974) 

17  IBLA  73  (Aug.  29,  1974) 
17  IBLA  105  (Sept.  10,  1974) 
75  I.D.  127,  361 

A-30239  (Apr.  16,  1965) 
A-30657  (Apr.  25,  1967) 

A-30515  (July  1,  1968) 
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605 

606 

607 

608 

609 

610 

611 

A-30636  (July  24,  1968) 
6  IBLA  100;  79  I.D.  410  (1972) 

-75  I.D.  127,  361 

A-30239  (Apr.  16,  1965) 
A-30657  (Apr.  25,  1967) 
A-30515  (July  1,  1968) 
A-30636  (July  24,  1968) 

-75  I.D.  127,  361 

A-30657  (Apr.  25,  1967) 
A-30515  (July  1,  1968) 

A-30636  (July  24,  1968) 
-75  I.D.  127,  361 

A-30636  (July  24,  1968) 
-75  I.D.  127,  361 

A-30636  (July  24,  1968) 
-75  I.D.  127,  361 

A-30636  (July  24,  1968) 
-75  I.D.  127,  361 

A-30636  (July  24,  1968) 
-75  I.D.  127,  361 

A-30636  (July  24,  1968) 
-75  I.D.  127,  361 

A-30636  (July  24,  1968) 

-75  I.D.  127,  255,  270,  320,  361 
76  I.D.  61,  193,  299,  318,  331 
77  I.D.  83,  97  (1970) 

A-30191  (Apr.  2,  1965) 

A-30239  (Apr.  16,  1965) 

A-30351  (Sept.  24,  1965) 
A-30420  (Oct.  29,  1965) 

Contest  No.  066677  (Nevada) 

(July  19,  1966) 
A-30956  (Apr.  22,  1968) 
A-30515  (July  1,  1968) 

A-30581  (July  16,  1968) 
A-30636  (July  24,  1968) 
A-30941  (Oct.  15,  1968) 

A-31061  (Sept.  4,  1969) 
A-31187  (Nov.  4,  1969) 
A-31049  (Mar.  3,  1970) 

A-31036  (Mar.  4,  1970) 
A-31133  (Mar.  4,  1970) 
A-31138  (Mar.  4,  1970) 

A-31025  (Mar.  27,  1970) 
A-31036  (Apr.  1,  1970) 

A-31120  (Apr.  17,  1970) 

1  IBLA  15  (Sept.  23,  1970) 
1  IBLA  21  (Sept.  23,  1970) 
1  IBLA  103  (Nov.  23,  1970) 

1  IBLA  209;  78  I.D.  5  (1971) 
2  IBLA  64;  78  I.D.  71  (1971) 

2  IBLA  274;  78  I.D.  173  (1971) 
2  IBLA  285  (May  20,  1971) 
3  IBLA  29  (July  19,  1971) 
4  IBLA  279  (Jan.  31,  1972) 

5  IBLA  39;  79  I.D.  27  (1972) 
5  IBLA  102;  79  I.D.  43  (1972) 
5  IBLA  179  (Mar.  15,  1972) 

6  IBLA  11;  79  I.D.  379  (1972) 
7  IBLA  136  (Aug.  25,  1972) 

7  IBLA  237;  79  I.D.  588  (1972) 
8  IBLA  324;  79  I.D.  689  (1972) 
8  IBLA  407;  79  I.D.  709  (1972) 
9  IBLA  77  (Jan.  16,  1973) 

9  IBLA  94  (Jan.  18,  1973) 
9  IBLA  117  (Jan.  23,  1973) 

9  IBLA  197  (Jan.  29,  1973) 

9  IBLA  281;  80  I.D.  261  (1973) 
10  IBLA  332  (May  1,  1973) 

11  IBLA  194;  80  I.D.  408  (1973) 

12  IBLA  393;  80  I.D.  571  (1973) 
13  IBLA  165  (Sept.  26,  1973) 
13  IBLA  382  (Nov.  21,  1973) 
14  IBLA  1  (Nov.  27,  1973) 

14  IBLA  220  (Jan.  24,  1974) 

14  IBLA  276;  81  I.D.  58  (1974) 
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14  IBLA  290  (Jan.  31,  1974) 

14  IBLA  380;  81  I.D.  83  (1974) 
15  IBLA  43  (Feb.  28,  1974) 

17  IBLA  20;  81  I.D.  472  (1974) 
17  IBLA  380  (Oct.  31,  1974) 

18  IBLA  109;  81  I.D.  685  (1974) 

611-615      1  IBLA  161  (Dec.  9,  1970) 
7  IBLA  351  (Sept.  28,  1972) 

14  IBLA  152  (Jan.  11,  1974) 

611  et  seq. -77  I.D.  14  (1970) 

A-30239  (Apr.  16,  1965) 
A-30973  (July  25,  1969) 
9  IBLA  94  (Jan.  18,  1973) 

14  IBLA  1  (Nov.  27,  1973) 
14  IBLA  10  (Nov.  27,  1973) 

14  IBLA  380;  81  I.D.  83  (1974) 
79  T  n   1  Al    91  9 /X   1 . V ,   iHl,  111 

73  I.D.  184,  305 

74  I.D.  141,  245 

75  I.D.  127,  361,  367 

A-30225  (Apr.  29,  1965) 
A-30313  (June  8,  1965) 

A-30395  (Sept.  9,  1965) 
A-30414  (Oct.  28,  1965) 

A-30459  (Nov.  17,  1965) 
A-30439  (Nov.  30,  1965) 

A-30614  (Nov.  21,  1966) 
A-30646  (Jan.  31,  1967) 

A-30764  (July  27,  1967) 
A-30776  (Oct.  6,  1967) 
A-30811  (Nov.  21,  1967) 
A-30848  (Jan.  29,  1968) 
A-30867  (Feb.  28,  1966) 
A-30887  (Mar.  5,  1968) 

A-30888  (Mar.  29,  1968) 

A-30956  (Apr.  22,  1968) 
A-30636  (July  24,  1968) 

A-31004  (Aug.  29,  1969) 
A-31187  (Nov.  4,  1969) 
A-31031  (Mar.  25,  1970) 
2  IBLA  140  (Apr.  8,  1971) 
5  IBLA  401  (Feb.  18,  1972) 

7  IBLA  225  (Sept.  11,  1972) 
8  IBLA  258  (Dec.  4,  1972) 

8  IBLA  331;  79  I.D.  682  (1972) 
8  IBLA  357  (Dec.  12,  1972) 

9  IBLA  60  (Jan.  15,  1973) 

14  IBLA  82;  80  I.D.  792  (1973) 
15  IBLA  43  (Feb.  28,  1974) 
17  IBLA  380  (Oct.  31,  1974) 
9   TUT  A   179   /«r,r    10    1  071  \ 
1     LDLA     til     \Apr«   17,   17/1./ 
a      "it\i  r\i     /\m  -      io    -i  r\  f  f  \ ■*"A"jUH7 /  vriar.  10 ,  1700,/ 

6  IBLA  124  (June  5,  1972) 
79  T  T\        1A1    911 

73  I.D.  184,  305 
74  I.D.  245 

75  I.D.  127,  361,  367 

A-30646  (Jan.  31,  1967) 

A-30764  (July  27,  1967) 
A-30776  (Oct.  6,  1967) 

A-30799  (Nov.  2,  1967) 
A-30811  (Nov.  21,  1967) 

A-30848  (Jan.  29,  1968) 
A-30867  (Feb.  28,  1968) 

A-30887  (Mar.  5,  1968) 
A-30888  (Mar.  29,  1968) 

A-30956  (Apr.  22,  1968) 
A-30636  (July  24,  1968) 
A-31004  (Aug.  29,  1969) 
A-31187  (Nov.  4,  1969) 

A-31031  (Mar.  25,  1970) 
1  IBLA  83  (Oct.  29,  1970) 

2  IBLA  140  (Apr.  8,  1971) 
3  IBLA  185  (Sept.  3,  1971) 
6  IBLA  159  (June  14,  1972) 

6  IBLA  235  (June  26,  1972) 

613(a) 

613(b) 

613(c) 

613  et  seq. 

614    

621(a) 

621(b) 

622 

623 

624 

625 666 

701 

701-704 
701-709 

7  IBLA  225  (Sept.  11,  1972) 
7  IBLA  351  (Sept.  28,  1972) 
8  IBLA  56  (Oct.  13,  1972) 

8  IBLA  258  (Dec.  4,  1972) 
8  IBLA  316  (Dec.  7,  1972) 
8  IBLA  331;  79  I.D.  682  (1972) 
8  IBLA  357  (Dec.  12,  1972) 
8  IBLA  447  (Dec.  29,  1972) 

9  IBLAi60  (Jan.  15,  1973) 
13  IBLA  281  (Oct.  25,    1973) 

14  IBLA  82;  80  I.D.  792  (1973) 
-A-30321  (Feb.  3,  1965) 

A-30395  (Sept.  9.,  1965) 
A-30607  (Oct.  31,  1966) 

-8  IBLA  258  (Dec.  4,  1972) 
■75  I.D.  367 

6  IBLA  124  (June  5,  1972) 

-10  IBLA  138  (Mar.  19,  1973) 
■75  I.D.  127,  361 

A-30956  (Apr.  22,  1968) 
A-30636  (July  24,  1968) 
17  IBLA  380  (Oct.  31,  1974) -73  I.D.  305 

75  I.D.  127,  361,  367 
A-30956  (Apr.  22,  1968) 
A-30636  (July  24,  1968) 

12  IBLA  282;  80  I.D.  538  (1973) 

14  IBLA  82;  80  I.D.  792  (1973) -72  I.D.  183 

75  I.D.  33 
A-30799  (Nov.  2,  1967) 
A-31104  (Aug.  18,  1969) 

2  IBLA  262;  78  I.D,  167  (1971) 
7  IBLA  299;  79  I.D.  599  (1972) 

11  IBLA  116  (June  6,  1973) 
12  IBLA  265  (July  27,  1973) 
-8  IBLA  56  (Oct.  13,  1972) 

8  IBLA  435  (Dec.  22,  1972) 

12  IBLA  328  (Aug.  9,  1973) 

15  IBLA  288;  81  I.D.  251  (1974) 
-12  IBLA  328  (Aug.  9,  1973) 

15  IBLA  288;  81  I.D.  251  (1974) 

8  IBLA  56  (Oct.  13,  1972) 
12  IBLA  328  (Aug.  9,  1973) 

14  IBLA  356  (Feb.  21,  1974) 

15  IBLA  288;  81  I.D.  251  (1974) 
— A-30616  (Dec.  1,  1966) 

A-30632  (Dec.  15,  1966) 

A-30854  (Jan.  10,  1968) 
10  IBLA  138  (Mar.  19,  1973) 

11  IBLA  253  (June  26,  1973) 

15  IBLA  288;  81  I.D.  251  (1974) -72  I.D.  183 

15  IBLA  288;  81  I.D.  251  (1974) 
-72  I.D.  183,  248 

12  IBLA  328  (Aug.  9,  1973) 

15  IBLA  288;  81  I.D.  251  (1974) -72  I.D.  183 

-72  I.D.  183 

15  IBLA  288;  81  I.D.  251  (1974) 
—M-36753  (July  10,  1968) 
-77  I.D.  14  (1970) 

A-31080  (Jan.  20,  1970) 

2  IBLA  128  (Apr.  7,  1971) 
5  IBLA  4  (Feb.  18,  1972)  . 
6  IBLA  272  (June  29,  1972) 
8  IBLA  4  (Oct.  3,  1972) 

8  IBLA  400  (Dec.  19,  1972) 

9  IBLA  304  (Feb.  13,  1973) 
10  IBLA  118  (Mar.  9,  1973) 
13  IBLA  319  (Nov.  5,  1973) 

— A-31141  (Apr.  27,  1970) 
-72  I.D.  431,  436 

73  I.D.  53,  166,  373 

74  I.D.  378 
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75  I.D.  361 
76  I.D.  105 
77  I.D.  14,  26  (1970) 
A-30386  (May  12,  1965) 
A-30509  (Sept.  21,  1965) 
A-30276  (Oct.  26,  1965) 
A-30399  (Nov.  16,  1965) 
A-30375  (Nov.  17,  1965) 
A-30050  (Nov.  30,  1965) 
A-30174  (Nov.  30,  1965) 
A-30571  (Feb.  14,  1966) 
A-30492  (Apr.  28,  1966) 
A-30524  (Apr.  28,  1966) 
A-30514  (June  14,  1966) 
A-30592  (Sept.  26,  1966) 
A-30688  (Sept.  27,  1966) 
A-30588  (Oct.  5,  1966) 
A-30605  (Oct.  31,  1966) 
A-30699  (Mar.  23,  1967) 
A-30910  (Jan.  19,  1968) 
A-30877  (Apr.  25,  1968) 
A-30895  (Apr.  25,  1968) 
A-30901  (May  21,  1968) 
A-30938  (Nov.  13,  1968) 
A-30961  (Nov.  13,  1968) 
A-30954  (Jan.  17,  1969) 
A-30976  (Mar.  14,  1969) 
A-31156  (May  5,  1970) 
6  IBLA  124  (June  5,  1972) 
7  IBLA  255  (Sept.  15,  1972) 
8  IBLA  4  (Oct.  3,  1972) 
8  IBLA  400  (Dec.  19,  1972) 
8  IBLA  404  (Dec.  20,  1972) 
9  IBLA  113  (Jan.  22,  1973) 

10  IBLA  118  (Mar.  9,  1973) 
10  IBLA  187  (Apr.  2,  1973) 
10  IBLA  289  (Apr.  19,  1973) 
11  IBLA  30  (May  22,  1973) 
11  IBLA  45  (May  24,  1973) 
13  IBLA  136  (Sept.  25,  1973) 
13  IBLA  237  (Oct.  10,  1973) 
13  IBLA  319  (Nov.  5,  1973) 
14  IBLA  38  (Dec.  3,  1973) 
14  IBLA  270  (Jan.  30,  1974) 
18  IBLA  67  (Nov.  21,  1974) 
— 1  IBLA  514  (Aug.  3,  1970) 

6  IBLA  1  (May  8,  1972) 
6  IBLA  272  (June  29,  1972) 
8  IBLA  4  (Oct.  3,  1972) 
9  IBLA  304  (Feb.  13,  1973) 

10  IBLA  141  (Mar.  23,  1973) 
10  IBLA  187  (Apr.  2,  1973) 
10  IBLA  354  (May  4,  1973) 
11  IBLA  287  (June  28,  1973) 
15  IBLA  304;  81  I.D.  262  (1974) 
17  IBLA  20;  81  I.D.  472  (1974) 

-77  I.D.  14,  26  (1970) 
A-30976  (Mar.  14,  1969) 
A-31071  (Jan.  16,  1970) 
A-31080  (Jan.  20,  1970) 
A-31141  (Apr.  27,  1970) 
A-31156  (May  5,  1970) 
8  IBLA  4  (Oct.  3,  1972) 
8  IBLA  404  (Dec.  20,  1972) 
9  IBLA  304  (Feb.  13,  1973) 

10  IBLA  141  (Mar.  23,  1973) 
10  IBLA  187  (Apr.  2,  1973) 
10  IBLA  354  (May  4,  1973) 
11  IBLA  30  (May  22,  1973) 
11  IBLA  45  (May  24,  1973) 
13  IBLA  136  (Sept.  25,  1973) 
13  IBLA  368  (Nov.  20,  1973) 
14  IBLA  38  (Dec.  3,  1973) 
—5  IBLA  4  (Feb.  18,  1972) 

8  IBLA  400  (Dec.  19,  1972) 
11  IBLA  45  (May  24,  1973) 
14  IBLA  270  (Jan.  30,  1974) 

sec.  705  — 

706  — 

706(b) 

707  — 
708  — 

709 

721    
721(b)  - 722-740 

726    

801    

801-960 

-9  IBLA  304  (Feb.  13,  1973) 
-10  IBLA  141  (Mar.  23,  1973) 
-11  IBLA  287  (June  28,  1973) 
-8  IBLA  4  (Oct.  3,  1972) 
-10  IBLA  187  (Apr.  2,  1973) 
13  IBLA  136  (Sept.  25,  1973) 
-77  I.D.  14,  26  (1970) 
A-31071  (Jan.  16,  1970) 
A-31080  (Jan.  20,  1970) 
A-31084  (Jan.  27,  1970) 
A-31156  (May  5,  1970) 
5  IBLA  4  (Feb.  18,  1972) 

-M-36750  (Aug.  30,  1968) 
-M-36750  (Aug.  30,  1968) 
-M-36750  (Aug.  30,  1968) 
-M-36819  (Feb.  1,  1971) 

-1  IBMA  82;  79  I.D.  102  (1972) 
-1  IBMA  31;  78  I.D.  153  (1971) 
1  IBMA  71;  78  I.D.  362  (1971) 
1  IBMA  115  (May  11,  1972) 
1  IBMA  128  (June  8,  1972) 
I  IBMA  131;  79  I.D.  413  (1972) 
1  IBMA  138;  79  I.D.  425  (1972) 
1  IBMA  170  (Aug.  14,  1972) 
1  IBMA  175  (Aug.  22,  1972) 
1  IBMA  182;  79  I.D.  674  (1972) 
1  IBMA  196;  79  I.D.  625  (1972) 
1  IBMA  217;  79  I.D.  701  (1972) 
1  IBMA  233;  79  I.D.  723  (1972) 
1  IBMA  243;  79  I.D.  730  (1972) 

IBMA  197; 

IBMA  216; 

IBMA  315; 
IBMA  327; 
IBMA  336; 
IBMA  348; 
IBMA  359; 
IBMA  364; 

IBMA  250;  79  I.D.  736  (1972) 
IBMA  5;  80  I.D.  21  (1973) 
IBMA  80;  80  I.D.  251  (1973) 
IBMA  95;  80  I.D.  317  (1973) 
IBMA  107;  80  I.D.  382  (1973) 
IBMA  128;  80  I.D.  400  (1973) 
IBMA  148;  80  I.D.  436  (1973) 
IBMA  154;  80  I.D.  438  (1973) 
IBMA  167;  80  I.D.  578  (1973) 
IBMA  186;  80  I.D.  604  (1973) 

80  I.D.  610  (1973) 
80  I.D.  627  (1973) 

IBMA  226;  80  I.D.  630  (1973) 
IBMA  277;  80  I.D.  656  (1973) 
IBMA  291;  80  I.D.  711  (1973) 
IBMA  303;  80  I.D.  716  (1973) 
IBMA  310;  80  I.D.  725  (1973) 

80  I.D.  739  (1973) 
80  I.D.  744  (1973) 
80  I.D.  748  (1973) 
80  I.D.  781  (1973) 
80  I.D.  790  (1973) 
80  I.D.  802  (1973) 

IBMA  1;  81  I.D.  6  (1974) 
IBMA  10;  81  I.D.  34  (1974) 
IBMA  29;  81  I.D.  71  (1974) 
IBMA  45;  81  I.D.  109  (1974) 
IBMA  50;  81  I.D.  146  (1974) 
IBMA  54;  81  I.D.  147  (L974) 
IBMA  60;  81  I.D.  153  (1974) 
IBMA  64;  81  I.D.  154  (1974) 
IBMA  70;  81  I.D.  169  (1974) 
IBMA  78;  81  I.D.  173  (1974) 
IBMA  87;  81  I.D.  185  (1974) 
IBMA  93;  81  I.D.  204  (1974) 
IBMA  124;  81  I.D.  221  (1974) 
IBMA  132;  81  I.D.  224  (1974) 
IBMA  136;  81  I.D.  226  (1974) 
IBMA  139;  81  I.D.  235  (1974) 
IBMA  154;  81  I.D.  276  (1974) 
IBMA  164;  81  I.D.  285  (1974) 
IBMA  176;  81  I.D.  294  (1974) 
IBMA  187;  81  I.D.  308  (1974) 
IBMA  199;  81  I.D.  328  (1974) 
IBMA  217;  81  I.D.  346  (1974) 

81  I.D.  368  (1974) 
81  I.D.  423  (1974) 
81  I.D.  421  (1974) 
81  I.D.  428  (1974) 

IBMA  231 
IBMA  237 
IBMA  247 
IBMA  252 



CLXXXVI 

TITLE  30  —  Continued: TITLE  30  —  Continued: 

sec.  801-960  —  Continued: sec.   862(a) 

813(b) 
814(a) 

814(b) 
814(c) 

814(c)(1) 

814(c)(2) 

814(d)  — 

814(h)  — 
814-816  - 

815    
815(a) 

815(a)(1) 

819    

819(a)  — 

819(a)(1) 

819(a)(3) 

819(b) 

842  — 843(b)(1) 

843(b)(3) 

3  IBMA  258;  81  I.D.  430  (1974) 

3  IBMA  271;  81  I.D.  436  (1974) 
3  IBMA  277;  81  I.D.  438  (1974) 
3  IBMA  282;  81  I.D.  440  (1974) 
3  IBMA  289;  81  I.D.  443  (1974) 

3  IBMA  297;  81  I.D.  463  (1974) 
3  IBMA  308;  81  I.D.  502  (1974) 
3  IBMA  314;  81  I.D.  531  (1974) 
3  IBMA  322;  81  I.D.  562  (1974) 
3  IBMA  331;  81  I.D.  567  (1974) 
3  IBMA  360;  81  I.D.  595  (1974) 

3  IBMA  366;  81  I.D.  598  (1974) 
3  IBMA  376;  81  I.D.  624  (1974) 
3  IBMA  390;  81  I.D.  636  (1974) 
3  IBMA  404;  81  I.D.  669  (1974) 

3  IBMA  416;  81  I.D.  679  (1974) 
3  IBMA  421;  81  I.D.  713  (1974) 
3  IBMA  463;  81  I.D.  736  (1974) 

3  IBMA  472;  81  I.D.  740  (1974) 
3  IBMA  482;  81  I.D.  744  (1974) 
3  IBMA  489;  81  I.D.  747  (1974) 
3  IBMA  533;  81  I.D.  780  (1974) 

-2  IBMA  277;  80  I.D.  656  (1973) 
14  IBLA  23  (Nov.  27,  1973) 

-3  IBMA  54;  81  I.D.  147  (1974) 

.3  IBMA  199;  81  I.D.  328  (1974) 

3  IBMA  322;  81  I.D.  562  (1974) 
3  IBMA  331;  81  I.D.  567  (1974) 
3  IBMA  383;  81  I.D.  627  (1974) 

-2  IBMA  226;  80  I.D.  630  (1973) 
-2  IBMA  226;  80  I.D.  630  (1973) 

3  IBMA  199;  81  I.D.  328  (1974) 

3  IBMA  208;  81  I.D.  333  (1974) 
3  IBMA  223;  81  I.D.  348  (1974) 
3  IBMA  303;  81  I.D.  497  (1974) 

3  IBMA  319;  81  I.D.  528  (1974) 
3  IBMA  322;  81  I.D.  562  (1974) 

3  IBMA  383;  81  I.D.  627  (1974) 
—2  IBMA  226;  80  I.D.  630  (1973) 

IBMA  331;  81  I.D.  567  (1974) 

IBMA  383;  81  I.D.  627  (1974) 
IBMA  434;  81  I.D.  723  (1974) 
IBMA  448;  81  I.D.  729  (1974) 
IBMA  331;  81  I.D.  567  (1974) 

IBMA  303;  81  I.D.  497  (1974) 
IBMA  226;  80  I.D.  630  (1973) 

•1  IBMA  50;  78  I.D.  199  (1971) 
■2  IBMA  80;  80  I.D.  251  (1973) 

2  IBMA  226;  80  I.D.  630  (1973) 

IBMA  434;  81  I.D.  723  (1974) 
IBMA  448;  81  I.D.  729  (1974) 
IBMA  448;  81  I.D.  729  (1974) 

IBMA  50;  78  I.D.  199  (1971) 

IBMA  95;  80  I.D.  317  (1973) 
IBMA  167;  80  I.D.  578  (1973) 

IBMA  226;  80  I.D.  630  (1973) 
IBMA  331;  81  I.D.  567  (1974) 
IBMA  421;  81  I.D.  713  (1974) 
IBMA  434;  81  I.D.  723  (1974) 
IBMA  448;  81  I.D.  729  (1974) 

IBMA  515;  81  I.D.  772  (1974) 
IBMA  421;  81  I.D.  713  (1974) 

3  IBMA  448;  81  I.D.  729  (1974) 
  2  IBMA  226;  80  I.D.  630  (1973} 

3  IBMA  93;  81  I.D.  204  (1974) 
3  IBMA  421;  81  I.D.  713  (1974) 
3  IBMA  463;  81  I.D.  736  (1974) 

J  IBMA  472;  81  I.D.  740  (1974) 
  3  IBMA  93;  81  I.D.  204  (1974) 

3  IBMA  472;  81  I.D.  740  (1974) 
3  IBMA  533;  81  I.D.  780  (1974) 

  3  IBMA  331;  81  I.D.  567  (1974) 

  1  IBMA  50;  78  I.D.  199  (1971) 
  3  IBMA  237;  81  I.D.  423  (1974) 

  3  IBMA  237;  81  I.D.  423  (1974) 

863    

863(c)(1) 

863(h)(1) 

864(a)  — 

864(d) 

865(d) 

866  — 
866(d)  - 
866(e)  - 
867(b)  - 

874(b)  - 901-951 

938    

960   
1003    

1024    

-3  IBMA  93 

3  IBMA  331; 
3  IBMA  515; 

IBMA  360; 
IBMA  93; 

IBMA  421; 
IBMA  93; 

IBMA  314; 
IBMA  434; 

IBMA  515; 
IBMA  93; 
IBMA  515; 

IBMA  226; 

1  IBMA  50; 
2  IBMA  226; 
•2  IBMA  226: 

■2  IBMA  226: 
•2  IBMA  226 
■3  IBMA  237 
■3  IBMA  237 
-1  IBMA  82; 

  17  IBLA  231 
  16  IBLA  277 

3801  et  seg^.  —2  IBMA  161 

81  I.D.  204  (1974) 
81  I.D.  567  (1974) 
81  I.D.  772  (1974) 

81  I.D.  595  (1974) 

81  I.D.  204  (1974) 

81  I.D.  713  (1974) 
81  I.D.  204  (1974) 
81  I.D.  531  (1974) 
81  I.D.  723  (1974) 

81  I.D.  772  (1974) 

81  I.D.  204  (1974) 
81  I.D.  772  (1974) 

80  I.D.  630  (1973) 
78  I.D.  199  (1971) 

1  80  I.D.  630  (1973) 

;  80  I.D.  630  (1973) 
i  80  I.D.  630  (1973) 

;  80  I.D.  630  (1973) 

j  81  I.D.  423  (1974) 
;  81  I.D.  423  (1974) 
79  I.D.  102  (1972) 

(Sept.  18,  1974) 
(July  31,  1974) 
;  80  I.D.  707  (1973) 

TITLE  31: 
48(a) 

71  — 
74    

132 

■15  IBLA  345  (May  14,  1974) 
■73  I.D.  363 
■73  I.D.  363 

-M-36741  (Jan.  8,  1968) 

161  et  seq.  -16  IBLA  277  (July  31,  1974) 
200  ~   IBCA-469-12-64  (Mar.  21,  1966) 

203    IBCA-520-10-65;  79  I.D.  158 

(1972) 
483a        -4  IBLA  177  (Dec.  23,  1971) 

483(a)  - 

495    
725r    7258-1  - 
725s-3  - 

731    

951-953 

■16  IBLA  277  (July  31,  1974) 
-OCS-G  1711  etc.  (July  23,  1968) 
-M-36839  (Oct.  28,  1971) 

— M-36766  (June  8,  1966) 
— M-36766  (June  8,  1966) 

— M-36732  (May  3,  1968) 

— M-36746  (May  10,  1968) 

9  IBLA  304  (Feb.  13,  1973) 

TITLE  33: 

— M-36801  (Jan.  29, 

-73  I.D.  181 

1970) 

M-36721  (July  11 

M-36795  (Nov.  25 

466h    

466  e_t  seq. 

1967) 
1969) 

M-36795  (Nov.  25,  1969) 

74  I.D.  409 
M-36722  (Oct.  6,  1967) 

M-36723  (Oct.  30,  1967) 
-M-36721  (July  11,  1967) 

578  - 1068  - 

1068a 

TITLE  34: 

sec.  471  et  aec 

524    

-73  I.D.  179,  181,  250 

74  I.D.  409 
M-36719  (Apr.  10.  1967) 

M-36723  (Oct.  30,  1967) 
M-36795  (Nov.  25,  1969) 

—75  I.D.  245 

—11  IBLA  102  (May  29,  1973) 
—11  IBLA  102  (May  29,  1973) 

■4  IBLA  181  (Dec.  23,  1971) 

-3  IBLA  134  (Aug.  20,  1971) 

TITLE  35: 

■ec. 101 

334 

-79  I.D.  3  (1972) — M-36697  (Oct.  7, 1966) 

TITLE  38: 

sec.  1803(a)(1)   M-36732  (May  3,  1968) 

1810(c)    M-36732  (May  3,  1968) 



CLXXXVII 

TITLE  42  —  Continued: 

•ec.   270  e£  seq. 

276a    

471  et  seq. 

472  — « 
472(a)  - 
472(d)  - 

472(g)  - 
472-514 

483    
483(b)  « 

484  — - 

484(c) 
484(j) 

-IBCA-441-5-64  (Sept.  15,  1965) 
72  I.D.  269 

73  I.D.  363 

IBCA-754-12-68  (Apr.  2,  1969) 
73  I.D.  363 
73  I.D.  363 

IBCA-754-12-68  (Apr.  2,  1969) 

IBCA-754-12-68  (Apr.  2,  1969) 
4  IBLA  261  (Jan.  21,  1972) 

A-29709  (Mar.  29,  1965) 
-75  I.D.  245 

4  IBLA  181  (Dec.  23,  1971) 
-72  I.D.  505 
-74  I.D.  365 
-72  I.D.  505 

75  I.D.  245 

-75  I.D.  245 

—A-29911  (June  29,  1965) 

—4  IBLA  261  (Jan.  21,  1972) 
-74  I.D.  133 
-72  I.D.  505 

75  I.D.  245 

4  IBLA  261  (Jan.  21,  1972) 

-15  IBLA  345  (May  14,  1974) 
-16  IBLA  321  (Aug.  14,  1974) 

4332 

-M-36856  (Feb.  22,  1973) 
74  I.D.  365 
74  I.D.  365 

-M-36766  (June  8,  1966) 
77  I.D.  69  (1970) 

IBCA-520-10-65 ;  79  I.D.  158 
(1972) 

15  IBLA  13  (Feb.  28,  1974) 
74  I.D.  365 

M-36856  (Feb.  22,  1973) 
M-36856  (Feb.  22,  1973) 
M-36856  (Feb.  22,  1973) 

M-36856  (Feb.  22,  1973) 
M-36856  (Feb.  22,  1973) 
M-36856  (Feb.  22,  1973) 

M-36856  (Feb.  22,  1973) 
IBCA-590-9-66  (Jan.  31,  1967) 

IBCA-737-10-68  (Sept.  11,  1969) 

M-36856  (Feb.  22,  1973) 
M-36856  (Feb.  22,  1973) 

IBCA-589-9-66,  IBCA-599-10-66, 
IBCA-600-10-66  (Mar.  22,  1967) 

IBCA-670-9-67  (Oct.  8,  1968) 

IBCA-589-9-66 ,  IBCA-599-10-66 , 
IBCA-600-10-66  (Mar.  22,  1967) 

4651 

4652 
4653 

TITLE  43: 

•ec.  2 

1401 -M-36709  (Aug.  1,  1967) 
M-36771  (July  25,  1967) 

-M-36732  (May  3,  1968) 
— M-36732  (May  3,  1968) 

-M-36732  (May  3,  1968) 
•78  I.D.  269  (1971) 

-M-36819  (Feb.  1,  1971) 

-M-36830  (June  29,  1971) 
•75  I.D.  289 
•75  I.D.  289 

-M-36819  (Feb.  1,  1971) 

•12  IBLA  382  (Aug.  24,  1973) 
-M-36819  (Feb.  1,  1971) 

-2  IBMA  226;  80  I.D.  630  (1973) 
4321-47  -   78  I.D.  256  (1971) 

4321  et  •££.  —9  IBLA  347;  80  I.D.  202  (1973) 
11  IBLA  14;  80  I.D.  322  (1973) 
12  IBLA  282;  80  I.D.  538  (1973) 

13  IBLA  13  (Aug.  30,  1973) 
17  IBLA  175  (Sept.  13,  1974) 
2  IBMA  226;  80  I.D.  630  (1973) 

95-98 

98a  — 
141  — 

1421(a)  - 
1452(c)  - 

1594(c)  - 

1856  — - 
1857e  — 
1961b(a) 

2000d  — 
2000d-l  - 

3765  — — 
4231    

4277  — — 
4321  — - 

141-142 

141-143  — 141  et  aeq. 

IBLA  148  (Aug.  26,  1971) 

IBLA  31;  78  I.D.  317  (1971) 

IBLA  347;  80  I.D.  202  (1973) 
IBLA  13  (Aug.  30,  1973) 

IBLA  107  (Mar.  15,  1974) 
IBLA  255  (July  22,  1974) 

IBLA  234  (Sept.  19,  1974) 

IBLA  347;  80  I.D.  202  (1973) 

IBLA  303;  78  I.D.  189  (1971) 
IBLA  90  (Aug.  9,  1971) 

IBLA  347;  80  I.D.  202  (1973) 
IBLA  282;  80  I.D.  538  (1973) 
IBLA  175  (Sept.  13,  1974) 
IBLA  34  (Nov.  11,  1974) 

IBLA  34  (Nov.  11,  1974) 

IBLA  275  (Apr.  26,  1974) 

IBLA  282;  80  I.D.  538  (1973) 
OHA  18;  80  I.D.  554  (1973) 
OHA  46  (Mar.  6,  1974) 

OHA  58  (July  15,  1974) 

OHA  18;  80  I.D.  554  (1973) 

OHA  50;  81  I.D.  290  (1974) 
OHA  58  (July  15,  1974) 
OHA  67  (Aug.  1,  1974) 
OHA  46  (Mar.  6,  1974) 

OHA  55  (June  17,  1974) 

OHA  58  (July  15,  1974) 

OHA  67  (Aug.  1,  1974) 

OHA  50;  81  I.D.  290  (1974) 
OHA  58  (July  15,  1974) 
OHA  70  (Oct.  11,  1974) 
OHA  74  (Nov.  21,  1974) 

OHA  58  (July  15,  1974) 

OHA  50;  81  I.D.  290  (1974) 
OHA  43  (Feb.  6,  1974) 

OHA  58  (July  15,  1974) 

OHA  70  (Oct.  11,  1974) 
OHA  74  (Nov.  21,  1974) 

-72  I.D.  505 

75  I.D.  245 

6  IBLA  39  (May  12,  1972) 
6  IBLA  113  (June  5,  1972) 

6  IBLA  318;  79  I.D.  439  (1973) 
11  IBLA  53;  80  I.D.  323  (1973) 
11  IBLA  116  (June  6,  1973) 
14  IBLA  32  (Dec.  3,  1973) 
18  IBLA  234  (Dec.  31,  1974) 

-11  IBLA  116  (June  6,  1973) 
-16  IBLA  1  (June  14,  1974) 
-77  I.D.  124  (1970) 

7  IBLA  200;  79  I.D.  571  (1972) 
9  IBLA  139:  80  I.D.  7  (1973) 

14  IBLA  270  (Jan.  30,  1974) 

—9  IBLA  133  (Jan.  23,  1973) 

-9  IBLA  133  (Jan.  23,  1973) 
•72  I.D.  352 

74  I.D.  97,  386 
78  I.D.  352  (1971) 

A-30549  (Oct.  11,  1966) 
M-36692  (July  21,  1966) 
M-36761  (May  1,  1967) 

12  IBLA  250  (July  24,  1973) 

12  IBLA  253  (July  24,  1973) 
13  IBLA  158  (Sept.  26,  1973) 

—2  IBLA  309  (May  26,  1971) 
15  IBLA  336  (May  13,  1974) 
16  IBLA  191  (June  28,  1974) 

17  IBLA  20;  81  I.D.  472  (1974) 
—3  IBLA  1  (July  2,  1971) 
-A-30632  (Dec.  15,  1966) 

A-30729  (May  31,  1967) 

A-31104  (Aug.  18,  1969) •74  I.D.   97 

A-30315  (June  8,   1965) 
M-36692  (July  21,   1966) 

-M-36761   (May  1,    1967) 



CLXXXVIII 

TITLE  A3  —  Continued: 

154 

158 

161  et  eeq. 

162 
164 

169 

185 

  74  I.D.  187 

2  IBLA  106;  78  I.D.  107  (1971) 
7  IBLA  44  (Aug.  1,  1972) 
7  IBLA  372  (Sept.  29,  1972) 

10  IBLA  178  (Apr.  2,  1973) 
18  IBLA  234  (Dec.  31,  1974) 

  74  I.D.  141 

Wyoming-A-0280493  etc.  (Neb.) 
(Jan.  29,  1965) 

4  IBLA  261  (Jan.  21,  1972) 
14  IBLA  369  (Feb.  21,  1974) 

  72  I.D.  87 

73  I.D.  218 

A-30383  (Aug.  19,  1965) 
A-30593  (Oct.  17,  1966) 

A-30673  (May  11,  1967) 
A-30675  (July  25,  1968) 
4  IBLA  82  (Nov.  10,  1971) 

5  IBLA  389  (May  4,  1972) 
8  IBLA  160  (Nov.  22,  1972) 

12  IBLA  1;  80  I.D.  441  (1973) 

13  IBLA  38  (Sept.  6,  1973) 
—74  I.D.  400 

A-30839  (Dec.  29,  1967) 
4  IBLA  82  (Nov.  10,  1971) 

6  IBLA  154  (June  8,  1972) 

7  IBLA  71  (Aug.  15,  1972) 

7  IBLA  277  (Sept.  20,  1972) 
8  IBLA  1  (Oct.  3,  1972) 
8  IBLA  39  (Oct.  11,  1972) 
8  IBLA  313  (Dec.  7,  1972) 

13  IBLA  332  (Nov.  12,  1973) 

15  IBLA  382  (May  17,  1974) 

  13  IBLA  107  (Sept.  24,  1973) 
  72  I.D.  124,  236 

A-30214  (Mar.  30,  1965) 

A-30258  (May  4,  1965) 

A-30339  (Aug.  9.  1965) 
A-30354  (Sept,  29,  1965) 
A-30831  (Nov.  16,  1967) 
A-30862  (Feb.  21,  1968) 

A-30892  (Mar.  5,  1968) 

A-31108  (Apr.  1,  1970) 
2  IBLA  247;  78  I.D.  163  (1971) 
6  IBLA  154  (June  8,  1972) 

7  IBLA  1  (July  24,  1972) 
8  IBLA  39  (Oct.  11,  1972) 
8  IBLA  160  (Nov.  22,  1972) 

8  IBLA  294  (Dec.  6,  1972) 

10  IBLA  303  (Apr.  26,  1973) 

13  IBLA  107  (Sept.  24,  1973) 
13  IBLA  212  (Oct.  10,  1973) 

16  IBLA  6  (June  14,  1974) 
18  IBLA  7  (Nov.  7,  1974) 

18  IBLA  249;  81  I.D.  794 
(1974) 

  8  IBLA  21;  79  I.D.  636  (1972) 
13  IBLA  131  (Sept.  25,  1973) 

  A-30258  (May  4,  1965) 

A-30584  (Sept.  21,  1966) 
A-30768  (June  20,  1967) 
A-30839  (Dec.  29,  1967) 
7  IBLA  1  (July  24,  1972) 

15  IBLA  403  (June  4,  1974) 

  A-30892  (Mar.  5,  1968) 
13  IBLA  212  (Oct.  10,  1973) 

  A-30885  (June  13,  1968) 
13  IBLA  107  (Sept.  24,  1973) 

— 72  I.D.  124 

73  I.D.  70 

A-30422  (Oct.  26,  1965) 
A-30582  (Sept.  16,  1966) 
2  IBLA  78  (Mar.  23,  1971) 

11  IBLA  18  (May  21,  1973) 
— 72  I.D.  124 

77  I.D.  5  (1970) 

A-30280  (June  7,  1965) 
8  IBLA  231  (Nov.  29,  1972) 

190 

202 
212 
213 

214 

215 218 

218(f) 

219   
231    

233   237  f  — 

251  - 

256a 

263  - 

270-1 

270-2 

270-3 

270-5  - 

270-6  - 

270-7  - 

270-11 

270-12 

270-14 

270-17 

10  IBLA  243  (Apr.  9,  1973) 
15  IBLA  382  (May  17,  1974) 
17  IBLA  380  (Oct.  31,  1974) 

  M-36697  (Oct.  7,  1966) 

12  IBLA  1;  80  I.D.  441  (1973) 
  M-36697  (Oct.  7,  1966) 

12  IBLA  1;  80  I.D.  441  (1973)   73  I.D.  70 

  12  IBLA  1;  80  I.D.  441  (1973) 

  10  IBLA  221;  80  I.D.  268  (1973) 
  7  IBLA  347  (Sept.  28,  1972) 

10  IBLA  221;  80  I.D.  268  (1973) 

  7  IBLA  347  (Sept.  28,  1972) 
  7  IBLA  1  (July  24,  1972) 

7  IBLA  347  (Sept.  28,  1972) 

12  IBLA  1;  80  I.D.  441  (1973) 
  A-30214  (Mar.  30,  1965) 

  A-30950  (Oct.  16,  1968) 

  13  IBLA  212  (Oct.  10,  1973) 
  16  IBLA  6  (June  14,  1974) 
  A-30214  (Mar.  30,  1965) 

A-30471  (Apr.  21,  1966) 
A-30675  (July  25,  1968)   73  I.D.  25 

  A-30962  (Apr.  29,  1969) 

  9  IBLA  133  (Jan.  23,  1973) 
17  IBLA  435  (Nov.  7,  1974) 

  7  IBLA  1  (July  24,  1972) 

8  IBLA  160  (Nov.  22,  1972) 

10  IBLA  221;  80  I.D.  268  (1973) 

12  IBLA  282;  80  I.D.  538  (1973) 
13  IBLA  107  (Sept.  24,  1973) 

15  IBLA  174;  81  I.D.  150  (1974) 
15  IBLA  382  (May  17,  1974) 

  5  IBLA  171  (Mar.  14,  1972) 
6  IBLA  75  (May  22,  1972) 

7  IBLA  323;  79  I.D.  606  (1972) 
13  IBLA  18  (Aug.  31,  1973) 

14  IBLA  330  (Feb.  4,  1974) 
14  IBLA  401  (Feb.  22,  1974) 

15  IBLA  76  (Mar.  11,  1974) 
15  IBLA  301  (May  8,  1974) 

16  IBLA  56  (June  24,  1974) 
16  IBLA  294  (Aug.  9,  1974) 
17  IBLA  326  (Oct.  15,  1974) 

17  IBLA  329  (Oct.  21,  1974) 
17  IBLA  345  (Oct.  29,  1974) 
17  IBLA  348  (Oct.  29,  1974) 

17  IBLA  353  (Oct.  29,  1974) 
17  IBLA  359  (Oct.  29,  1974) 

17  IBLA  363  (Oct.  29,  1974) 
17  IBLA  416  (Nov.  4,  1974) 
18  IBLA  60  (Nov.  19,  1974) 

PO-3  14  IBLA  305  (Feb.  1,  1974) 
16  IBLA  294  (Aug.  9,  1974) 

  6  IBLA  75  (May  22,  1972) 

16  IBLA  56  (June  24,  1974) 

17  IBLA  353  (Oct.  29,  1974) 

  5  IBLA  171  (Mar.  14,  1972) 
6  IBLA  75  (May  22,  1972) 

13  IBLA  18  (Aug.  31,  1973) 
14  IBLA  401  (Feb.  22,  1974) 

16  IBLA  56  (June  24,  1974) 
17  IBLA  353  (Oct.  29,  1974) 

  7  IBLA  1  (July  24,  1972) 

10  IBLA  221;  80  I.D.  268  (1973) 
  7  IBLA  1  (July  24,  1972) 

10  IBLA  221;  80  I.D.  268  (1973) 
  7  IBLA  1  (July  24,  1972) 

10  IBLA  221;  80  I.D.  268  (1973) 
16  IBLA  1  (June  14,  1974) 

  6  IBLA  75  (May  22,  1972) 

7  IBLA  323;  79  I.D.  606  (1972) 
  6  IBLA  75  (May  22,  1972) 

7  IBLA  323;  79  I.D.  606  (1972) 
  8  IBLA  390  (Dec.  19,  1972) 

  12  IBLA  1;  80  I.D.  441  (1973) 
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270  et_  eeq. 

271-272 

272a  — 

273   

274    

291 

291  et  seq. 

292 
293 
299 

299-301 

300   

315 

315. 

315a-315r 

315b   

  6  IBLA  154  (June  8,  1972) 
7  IBLA  71  (Aug.  15,  1972) 

7  IBLA  277  (Sept.  20,  1972) 
8  IBLA  1  (Oct.  3,  1972) 
8  IBLA  39  (Oct.  LI,  1972) 

13  IBLA  95  (Sept.  24,  1973) 
13  IBLA  332  (Nov.  12,  1973) 

—16  IBLA  6  (June  14,  1974) 
—16  IBLA  6  (June  14,  1974) 
  A-30258  (May  4,  1965) 

16  IBLA  6  (June  14,  1974) 

—16  IBLA  6  (June  14,  1974) 
—74  I.D.  400 

A-30987  (Oct.  16,  1968) 
1  IBLA  189  (Dec.  29,  1970) 

1  IBLA  192  (Dec.  29,  1970) 

3  IBLA  11  (July  7,  1971) 
4  IBLA  23.  78  I.D.  312  (1971) 
6  IBLA  288  (July  3,  1972) 
7  IBLA  40  (Aug.  1,  1972) 
7  IBLA  79  (Aug.  16,  1972) 
8  IBLA  21;  79  I.D.  636  (1972) 
9  IBLA  370  (Feb.  14,  1973) 

10  IBLA  363;  80  I.D.  301  (1973) 
11  IBLA  166  (June  15,  1973) 

— A-30987  (Oct.  16,  1968) 
3  IBLA  11  (July  7,  1971) 
7  IBLA  79  (Aug.  16,  1972) 

11  IBLA  166  (June  15,  1973) 

16  IBLA  6  (June  14,  1974) 
-73  I.D.  25 

A-30354  (Sept.  29,  1965) 
A-30862  (Feb.  21,  1968) 

— 7  IBLA  1  (July  24,  1972) 
16  IBLA  6  (June  14,  1974) 

-10  IBLA  56  (Feb.  28,  1973) 

— 3  IBLA  280  (Sept.  30,  1971) 
9  IBLA  216  (Jan.  31,  1973) 

12  IBLA  1;  80  I.D.  441  (1973) 

15  IBLA  280  (May  1,  1974) 
17  IBLA  368;  81  I.D.  619  (1974) 

— M-36767  (Nov.  1,  1967) 
14  IBLA  397  (Feb.  22,  1974) 

17  IBLA  380  (Oct.  31,  1974) 
18  IBLA  74  (Nov.  25,  1974) 

— 2  IBLA  247;  78  I.D.  163  (1971) 
— 2  IBLA  247;  78  I.D.  163  (1971) 
— A-31029  (Dec.  30,  1968) 

9  IBLA  216  (Jan.  31,  1973) 
10  IBLA  56  (Feb.  28,  1973) 

15  IBLA  280  (May  1,  1974) 

15  IBLA  372  (May  15,  1974) 
17  IBLA  368;  81  I.D.  619  (1974) 

18  IBLA  74  (Nov.  25,  1974) 

-15  IBLA  151;  81  I.D.  139  (1974) 
-72  I.D.  352 

A-30950  (Oct.  16,  1968) 
15  IBLA  412  (June  12,  1974) 

-73  I.D.  339 

A-30301  (June  16,  1965) 

ES-3595  (July  24,  1968) 
2  IBLA  322  (June  2,  1971) 

5  IBLA  330;  79  I.D.  149  (1972) 
8  IBLA  77  (Oct.  27,  1972) 
8  IBLA  237  (Nov.  29,  1972) 

9  IBLA  206  (Jan.  30,  1973) 
12  IBLA  1;  80  I.D.  441  (1973) 
17  IBLA  380  (Oct.  31,  1974) 
18  IBLA  197  (Dec.  30,  1974) 

—72  I.D.  100 

5  IBLA  330;  79  I.D.  149  (1972) 
8  IBLA  237  (Nov.  29,  1972) 

—73  I.D.  339 

A-30301  (June  16, 
9  IBLA  208  (Jan. 

—72  I.D.  100,  352 

A-30432  (Oct.  27, 
A-30560  (July  27, 

1965) 

30,  1973) 

1965) 
1966) 

315g 

315g(b) 

315g(c) 

315g(d) 

315h  — 

315j 

315k 
3151 

315m 

A-30612  (Dec.  12,  1966) 
A-30542  (Mar.  7,  1968) 
6  IBLA  166  (June  14,  1972) 

6  IBLA  310  (July  12,  1972) 
8  IBLA  237  (Nov.  29,  1972) 

9  IBLA  163;  80  I.D.  18  (1973) 

10  IBLA  33  (Feb.  22,  1973) 
16  IBLA  262  (July  25,  1974) 

18  IBLA  159  (Dec.  19,  1974) 
18  IBLA  197  (Dec.  30,  1974) 
18  IBLA  242  (Dec.  31,  1974) 

■18  IBLA  197  (Dec.  30,  1974) 

■15  IBLA  13  (Feb.  28,  1974) 
—6  IBLA  269  (June  29,  1972) 

14  IBLA  315;  81  I.D.  65  (1974) 
— 72  I.D.  Ill,  138,  352 

73  I.D.  172 

74  I.D.  97,  400 

75  I.D.  140 
76  I.D.  290 

A-30228  (Mar.  26,  1965) 

A-30432  (Oct.  27,  1965) 

A-30639  (Aug.  31,  1967) 
A-30937  (July  3,  1969) 

A-31064  (May  28,  1970) 

Los  Angeles  0153844 

(May  7,  1965) 
Sacramento  063368,  079131 

(Aug.  31,  1966) 
1  IBLA  32  (Sept.  25,  1970) 
2  IBLA  309  (May  26,  1971) 
3  IBLA  44  (July  23,  1971) 

4  IBLA  321  (Feb.  11,  1972) 
5  IBLA  133  (Mar.  10,  1972) 
6  IBLA  193  (June  19,  1972) 

12  IBLA  378  (Aug.  22,  1973) 

13  IBLA  131  (Sept.  25,  1973) 
14  IBLA  62  (Dec.  10,  1973) 

15  IBLA  232;  81  I.D.  187  (1974) 

18  IBLA  83  (Nov.  26,  1974) 
  A-30351  (Sept.  24,  1965) 

M-36692  (July  21,  1966) 
72  I.D.  352,  505 
75  I.D.  176 

5  IBLA  286  (Apr.  13,  1972) 
9  IBLA  216  (Jan.  31,  1973) 

  A-30762  (Aug.  23,  1967) 

15  IBLA  232;  81  I.D.  187  (1974) 
  A-29533  (June  10,  1965) 

A-30762  (Aug.  23,  1967) 
6  IBLA  269  (June  29,  1972) 

15  IBLA  232,  81  I.D.  187  (1974) 

  15  IBLA  232,  81  I.D.  187  (1974)   72  I.D.  352 

14  IBLA  48;  80  I.D.  777  (1973)   72  I.D.  352 
  72  I.D.  352 

  72  I.D.  352 
  72  I.D.  352 

74  I.D.  64 
A-30337  (July  22,  1965) 
A-30432  (Oct.  27,  1965) 
A-30418  (Oct.  28,  1965) 

A-30530  (June  15,  1966) 

A-30578  (Aug.  15,  1966) 
A-30594  (Dec.  14,  1966) 

A-30769  (Aug.  31,  1967) 
A-31185  (Oct.  22,  1969) 
A-31107  (Mar.  30,  1970) 
1  IBLA  151  (Dec.  9,  1970) 

1  IBLA  199  (Dec.  30,  1970) 
1  IBLA  505  (Feb.  16,  1971) 

7  IBLA  14  (July  14,  1972) 
8  IBLA  61  (Oct.  26,  1972) 

8  IBLA  227  (Nov.  28,  1972) 
9  IBLA  124  (Jan.  23,  1973) 
9  IBLA  294  (Feb.  6,  1973) 
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315n   

315o   
315o-l  — 
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IBLA  56  (Feb.  28,  1973) 
IBLA  106  (Mar.  8,  1973) 

IBLA  270  (Apr.  13,  1973) 
IBLA  297  (Apr.  25,  1973) 
IBLA  313  (June  29,  1973) 

IBLA  241  (July  19,  1973) 
IBLA  255;  80  I.D.  531  (1973) 

IBLA  1  (Aug.  28,  1973) 

IBLA  131  (Sept.  25,  1973) 
IBLA  199  (Oct.  3,  1973) 

IBLA  296;  80  I.D.  698  (1970) 
IBLA  29  (Dec.  3,  1973) 
IBLA  125  (Dec.  28,  1973) 
IBLA  13  (Feb.  28,  1974) 
IBLA  92  (Mar.  11,  1974) 

IBLA  119  (Mar.  20,  1974) 
IBLA  66  (June  25,  1974) 
IBLA  182  (June  28,  1974) 

IBLA  13  (Aug.  26,  1974) 
IBLA  192  (Sept.  16,  1974) 
IBLA  104  (Dec.  4,  1974) 

IBLA  159  (Dec.  19,  1974) 
IBLA  242  (Dec.  31.  1974) 

IBLA  314  (Sept.  22,  1972) 
IBLA  35  (Oct.  11,  1972) 

IBLA  77  (Oct.  27,  1972) 
I.D.  352 

I.D.  352 
I.D.  352 

IBLA  333  (Feb.  14,  1972) 
I.D.  100,  352 

I.D.  120 
I.D.  63 

■29932  (Feb.  24,  1965) 
■30391  (Mar.  16,  1966) 
•30817  (Dec.  2,  1968) 
IBLA  155;  78  I.D.  272  (1971) 
IBLA  209;  79  I.D.  109  (1972) 
IBLA  282  (Sept.  22,  1972) 
IBLA  46  (Oct.  12,  1972) 

IBLA  37  (Jan.  11,  1973) 
IBLA  178  (Jan.  29,  1973) 

IBLA  62  (Dec.  10,  1973) 

IBLA  1  (Aug.  22,  1974) 
IBLA  104  (Dec.  4,  1974) 
IBLA  305  (Feb.  1,  1974) 

IBLA  330  (Feb.  4,  1974) 
IBLA  76  (Mar.  11,  1974) 
I.D.  156 
I.D.  386 

30000  (Apr.  8,  1965) 
30962  (Apr.  29,  1969) 
31060  (Mar.  17,  1970) 
IBLA  160  (Dec.  17,  1971) 

IBLA  1;  80  I.D.  441  (1973) 
IBLA  62  (Dec.  10,  1973) 

IBLA  258  (Sept.  25,  1974) 
IBLA  327  (Feb.  13,  1973) 

IBLA  287;  79  I.D.  6  (1972) 

■31060  (Mar.  17,  1970) 
I.D.  Ill 

30000  (Apr.  8,  1965) 
30226  (May  4,  1965) 
30318  (June  10,  1965) 

30446  (Jan.  .6,  1966) 
30372  (Jan.  21,  1966) 
30475  (Feb.  4,  1966) 

•30468  (Apr.  5,  1966) 
30527  (May  20,  1966) 
30526  (June  7,  1966) 

■30448  (July  22,  1966) 
30558  (Aug.  2,  1966) 
30549  (Oct.  11,  1966) 

30725  (Apr.  28,  1967) 

•30717  (June  30,  1967) 
30824  (Nov.  13,  1967) 

•30902  (Mar.  21,  1968) 

■30893  (Mar.  27,  1968) 
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324 

325 

327 

328 

329 

333 

335 

336 

A-30912  (May  21,  1968) 

A-30907  (July  25,  1968) 
A-30962  (Apr.  29,  1969) 
A-30164  (May  28,  1970) 
4  IBLA  185  (Dec.  27,  1971) 
6  IBLA  246  (June  26,  1972) 

11  IBLA  18  (May  21,  1973) 

18  IBLA  249;  81  I.D.  794  (1974) 
-A-30912  (May  21,  1968) 
■73  I.D.  386 

6  IBLA  285  (June  30,  1972) 
18  IBLA  249;  81  I.D.  794  (1974) 
—6  IBLA  285  (June  30,  1972) 

7  IBLA  55  (Aug.  8,  1972) 

18  IBLA  249;  81  I.D.  794  (1974) -73  I.D.  386 

74  I.D.  1 

A-30000  (Apr.  8,  1965) 

A-30471  (Apr.  21,  1966) 

A-30521  (Supp.)  (May  19,  1966) 
A-30962  (Apr.  29,  1969) -72  I.D.  156 

73  I.D.  386 
A-30000  (Apr.  8,  1965) 
A-30824  (Nov.  13,  1967) 

A-30912  (May  21,  1968) 
A-31060  (Mar.  17,  1970) 

7  IBLA  55  (Aug.  8,  1972) 
9  IBLA  327  (Feb.  13,  1973) 

11  IBLA  18  (May  21,  1973) 

18  IBLA  249;  81  I.D.  794  (1974) -72  I.D.  156 

73  I.D.  386 
A-30000  (Apr.  8,  1965) 
A-30280  (June  7,  1965) 

A-30318  (June  10,  1965) 

A-30912  (May  21,  1968) 
A-31060  (Mar.  17,  1970) 

5  IBLA  194  (Mar.  15,  1972) 
6  IBLA  246  (June  26,  1972) 

7  IBLA  55  (Aug.  8,  1972) 
10  IBLA  243  (Apr.  9,  1973) 

11  IBLA  18  (May  21,  1973) 
14  IBLA  62  (Dec.  10,  1973) 

17  IBLA  380  (Oct.  31,  1974) 

18  IBLA  249,  81  I.D.  794  (1974) -72  I.D.  138 

A-30201  (Feb.  3,  1965) 
A-30427  (Oct.  26,  1965) 

A-30558  (Aug.  2,  1966) 

A-30725  (Apr.  28,  1967) 
A-30717  (June  30,  1967) 
A-30824  (Nov.  13,  1967) 

A-30893  (Mar.  27,  1968) 

A-30962  (Apr.  29,  1969) 
A-30999  (June  6,  1969) 
A-31060  (Mar.  17,  1970) 

1  IBLA  183  (Dec.  29,  1970) 
9  IBLA  327  (Feb.  13,  1973) 

-A-30201  (Feb.  3,  1965) 

A-30427  (Oct.  26,  1965) 

A-30475  (Feb.  4,  1966) 

A-30725  (Apr.  28,  1967) 

A-30717  (June  30,  1967) 
A-30893  (Mar.  27,  1968) 

A-30962  (Apr.  29,  1969) 
A-30999  (June  6,  1969) 

9  IBLA  327  (Feb.  13,  1973) -72  I.D.  156 

73  I.D.  386 
-72  I.D.  138,  156 

73  I.D.  386 

A-30893  (Mar.  27,  1968) 
A-30999  (June  6,  1969) 

-A-30201  (Feb.  3,  1965) 

A-30318  (June  10,  1965) 

A-30471  (Apr.  21,  1966) 
A-30717  (June  30.  1967) 
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337-339  - 

338   

48Sa(d) 

485e  — 485h(c) 

— A-30893  (Mar.  27,  1968) 
A-3102I  (Oct.  31,  1969) 
5  IBLA  264  (Mar.  28,  1972) 

-72  I.D.  138 

—A-30893  (Mar.  27,  1968) 
A-31021  (Oct.  31,  1969) 

— A-30725  (Apr.  28,  1967) 
A-30717  (June  30,  1967) 
A-30921  (Oct.  4,  1968) 
A-31021  (Oct.  31,  1969) 
2  IBLA  351;  78  I.D.  218  (1971) 
5  IBLA  264  (Mar.  28,  1972) 

— A-30960  (June  6,  1969) 
—Sacramento  063368,  079131 

(Aug.  4,  1966) 
—A-30960  (June  6,  1969) 
— M-36728  (Apr.  8,  1968) 
—2  IBLA  351;  78  I.D.  218  (1971) 
13  IBLA  38  (Sept.  6,  1973) 

— A-30962  (Apr.  29,  1969) 
M-36863;  79  I.D.  513  (1972) 
2  IBLA  106;  78  I.D.  107  (1971) 
IBCA-944-12-71;  81  I.D.  354 

(1974) 
4  IBCA  143;  79  I.D.  644  (1972) 
M-36863;  79  I.D.  513  (1972) 

-M-36863;  79  I.D.  513  (1972) 
-72  I.D.  409 
74  I.D.  386 
77  I.D.  5  (1970) 

A-30315  (June  8,  1965) 
A-30332  (June  24,  1965) 
A-30697  (May  31,  1967) 
A-30863  (Nov.  16,  1967) 
M-36863;  79  I.D.  513  (1972) 
2  IBLA  106;  78  I.D.  107  (1971) 
2  IBLA  351;  78  I.D.  218  (1971) 
6  IBLA  193  (June  19,  1972) 
8  IBLA  148  (Nov.  16,  1972) 

10  IBLA  178  (Apr.  2,  1973) 
16  IBLA  79  (June  26,  1974) 
18  IBLA  83  (Nov.  26,  1974) 
18  IBLA  234  (Dec.  31,  1974) 

-15  IBLA  259  (Apr.  18,  1974) 
M-36709  (Aug.  1,  1967) 
M-36771  (July  25,  1967) 
M-36709  (Aug.  1,  1967) 

72  I.D.  245 

OHA  72-BR-l;  81  I.D.  412  (1974) 
-OHA  72-BR-l;  81  I.D.  412  (1974) 
-2  IBLA  106;  78  I.D.  107  (1971) 
18  IBLA  83  (Nov.  26,  1974) 
-1  IBLA  269;  78  I.D.  47  (1971) 
-2  IBLA  351;  78  I.D.  218  (1971) 
-A-30962  (Apr.  29,  1969) 

-72  I.D.  87 

— A-30240  (Jan.  26,  1965) 
A-31017  (Feb.  12,  1970) 

— M-36801  (Jan.  29,  1970) 
— M-36766  (June  8,  1966) 
— M-36874;  81  I.D.  72  (1974) 
-75  I.D.  403 
77  I.D.  141  (1970) 

M-36771  (July  25,  1967) 
M-36709  (Aug.  1,  1967) 
M-36874;  81  I.D.  72  (1974) 

-M-36863;  79  I.D.  513  (1972) 
-M-36874;  81  I.D.  72  (1974) 
-M-36874;  81  I.D.  72  (1974) 
-M-36874;  81  I.D.  72  (1974) 
-M-36728  (Apr.  8,  1968) 
M-36863;  79  I.D.  513  (1972) 

-M-36863;  79  I.D.  513  (1972) 
-M-36863;  79  I.D.  513  (1972) 
M-36874;  81  I.D.  72  (1974) 
18  IBLA  197  (Dec.  30,  1974) 
-M-36766  (June  8,  1966) 
M-36874;  81  I.D.  72  (1974) 

682a  et  aeq. 

682b 

-18  IBLA  16  (Nov.  7,  1974) 
-13  IBLA  38  (Sept.  6,  1973) -76  I.D.  181 

2  IBLA  106;  78  I.D.  107  (1971) 
2  IBLA  106;  78  I.D.  107  (1971) 
M-36709  (Aug.  1,  1967) 
M-36709  (Aug.  1,  1967) 
2  IBLA  351;  78  I.D.  218  (1971) 
2  IBLA  351;  78  I.D.  218  (1971) 
2  IBLA  351;  78  I.D.  218  (1971) 
2  IBLA  351;  78  I.D.  218  (1971) 

-2  IBLA  351;  78  I.D.  218  (1971) 
—9  IBLA  363;  80  I.D.  209  (1973) 
-13  IBLA  306,  60  I.D.  702  (1973) 
—4  IBLA  53  (Nov.  3,  1971) 
13  IBLA  74  (Sept.  18,  1973) 
15  IBLA  412  (June  12,  1974) 

—5  IBLA  71  (Mar.  1,  1972) 
7  IBLA  165  (Aug.  31,  1972) 
7  IBLA  335  (Sept.  26,  1972) 
8  IBLA  390  (Dee.  19,  1972) 

10  IBLA  85  (Mar.  8,  1973) -73  I.D.  123 

75  I.D.  361 
A-30261  (Apr.  22,  1965) 
A-30225  (Apr.  29,  1965) 
A-30478  (July  21,  1966) 
A-30520  (Jan.  17,  1967) 
A-30627  (Mar.  10,  1967) 
A-30699  (Mar.  23,  1967) 
A-31076  (Dec.  30,  1968) 
A-31037  (Dec.  18,  1969) 
Anchorage  060945  (formerly 

Juneau  011608)  (July  6,  1965) 
1  IBIA  261;  79  I.D.  422  (1972) 
1  IBIA  277;  79  I.D.  437  (1972) 
1  IBLA  32  (Sept.  25,  1970) 
2  IBLA  243  (May  4,  1971) 
3  IBLA  98  (Aug.  13,  1971) 
5  IBLA  39;  79  I.D.  27  (1972) 
5  IBLA  137,  79  I.D.  67  (1972) 
6  IBLA  272  (June  29,  1972) 
6  IBLA  293;  79  I.D.  431A  (1972) 
7  IBLA  136  (Aug.  25,  1972) 

10JBLA  141  (Mar.  23,  1973) 
12  IBLA  276  (July  31,  1973) 
14  IBLA  397  (Feb.  22,  1974) 
16  IBLA  86,  81  I.D.  364  (1974) 

-77  I.D.  174  (1970) 
A-30302  (Feb.  3,  1965) 
6  IBLA  1  (May  8,  1972) 

10  IBLA  203  (Apr.  2,  1973) 
10  IBLA  329  (May  1,  1973) 
10  IBLA  354  (May  4,  1973) 
13  IBLA  237  (Oct.  10,  1973) 
15  IBLA  1  (Feb.  28,  1974) 
15  IBLA  180  (Mar.  27,  1974) 
16  IBLA  86;  81  I.D.  364  (1974) 
16  IBLA  105  (June  28,  1974) 

-77  I.D.  83  (1970) 
A-30228  (Mar.  26,  1965) 
A-30360  (June  30,  1965) 
A-30348  (Aug.  26,  1965) 
A-30681,  A-30686  (May  3, 

1967) 

A-30895  (Apr.  25,  1968) 
A-30675  (July  25,  1968) 
A-31063  (Apr.  1,  1970) 
2  IBLA  285  (May  20,  1971) -73  I.D.  123 

75  I.D.  361 
A-30478  (July  21,  1966) 
A-30627  (Mar.  10,  1967) 
A-30699  (Mar.  23,  1967) 
A-31076  (Dec.  30,  1968) -75  I.D.  361 

A-30478  (July  21, 1966) 
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682  et  seq. 

687a   

687a-l 

7 IBLA 
8 IBLA 

8 IBLA 

8 IBLA 

13 IBLA 

13 IBLA 

14 IBLA 

15 IBLA 15 
IBLA 

16 IBLA 

16 IBLA 

16 
IBLA 

17 IBLA 

17 IBLA 

18 IBLA 

6fl7a  2 

IBLA 

IBLA 

687a-6    

-12 

IBLA 
687a  et  eeq. 

—5 

IBLA 

5 IBLA 
7 IBLA 
7 IBLA 

A-30699  (Mar.  23,  1967) 
A-31076  (Dec.  30,  1968) 

-75  I.D.  361 

A-30699  (Mar.  23,  1967) 
A-31076  (Dec.  30,  1968) 
1  IBLA  203,  78  I.D.  1  (1971) 

-75  I.D.  361 

A-30699  (Mar.  23,  1967) 
A-31076  (Dec.  30,  1968) 

— A-30675  (July  25,  1968) 

—5  IBLA  71  (Mar.  1,  1972) 
5  IBLA  204  (Mar.  20,  1972) 
6  IBLA  47  (May  16,  1972) 
6  IBLA  94  (May  23,  1972) 
6  IBLA  150  (June  8,  1972) 

6  IBLA  171  (June  15,  1972) 
6  IBLA  306  (July  11,  1972) 

7  IBLA  1  (July  24,  1972) 
7  IBLA  48  (Aug.  3,  1972) 

7  IBLA  51  (Aug.  4,  1972) 
7  IBLA  83  (Aug.  18,  1972) 
8  IBLA  21;  79  I.D.  636  (1972) 

8  IBLA  112  (Nov.  14,  1972) 
8  IBLA  287  (Dec.  6,  1972) 

8  IBLA  386  (Dec.  19,  1972) 

8  IBLA  425  (Dec.  20,  1972) 
10  IBLA  11;  80  I.D.  215  (1973) 

10  IBLA  85  (Mar.  8,  1973) 
12  IBLA  282;  80  I.D.  538  (1973) 

12  IBLA  316  (Aug.  8,  1973) 

13  IBLA  107  (Sept.  24,  1973) 
14  IBLA  233  (Jan.  24,  1974) 

15  IBLA  165  (Mar.  26,  1974) 
15  IBLA  378  (May  17,  1974) 
16  IBLA  222  (July  8,  1974) 

16  IBLA  352  (Aug.  16,  1974) 
16  IBLA  374  (Aug.  16,  1974) 

17  IBLA  87  (Sept.  5,  1974) 

17  IBLA  98  (Sept.  5,  1974) 
17  IBLA  101  (Sept.  10,  1974) 
17  IBLA  306  (Oct.  7,  1974) 
17  IBLA  309  (Oct.  7,  1974) 

17  IBLA  332  (Oct.  21,  1974) 
17  IBLA  410;  81  I.D.  631  (1974) 

18  IBLA  7  (Nov.  7,  1974) 

18  IBLA  148  (Dec.  13,  1974) 

-5  IBLA  71  (Mar.  1,  1972) 
5  IBLA  204  (Mar.  20,  1972) 
6  IBLA  94  (May  23,  1972) 
6  IBLA  150  (June  8,  1972) 

6  IBLA  171  (June  15,  1972) 
6  IBLA  306  (July  11,  1972) 
7  IBLA  51  (Aug.  4,  1972) 

7  IBLA  133  (Aug.  25,  1972) 
7  IBLA  165  (Aug.  31,  1972) 

335  (Sept.  26,  1972) 
21;  79  I.D.  636  (1972) 
425  (Dec.  20,  1972) 

432  (Dec.  21,  1972) 

107  (Se'pt.  24,  1973) 
332  (Nov.  12,  1973) 
233  (Jan.  24,  1974) 

165  (Mar.  26,  1974) 

378  (May  17,  1974) 

285  (Aug.  6,  1974) 
352  (Aug.  16,  1974) 
374  (Aug.  16,  1974) 

87  (Sept.  5,  1974) 
306  (Oct.  7,  1974) 
148  (Dec.  13,  1974) 

233  (Sept.  13,  1972) 
71  (Mar.  1,  1972) 

282,  80  I.D.  538  (1973) 
71  (Mar.  1,  1972) 
204  (Mar.  20,  1972) 

133  (Aug.  25,  1972) 

335  (Sept.  26,  1972) 

10  IBLA  85  (Mar.  8,  1973) 
16  IBLA  352  (Aug.  16,  1974) 

689   9  IBLA  133  (Jan.  23,  1973) 
690   9  IBLA  133  (Jan.  23,  1973) 
693   A-30383  (Aug.  19,  1965) 
694   A-30383  (Aug.  19,  1965) 

697   A-30383  (Aug.  19,  1965) 
3  IBLA  255  (Sept.  23,  1971) 

11  IBLA  297  (June  28,  1973) 
14  IBLA  195  (Jan.  21,  1974) 

17  IBLA  146;  81  I.D.  533  (1974) 

701  et  ee^.  —13  IBLA  136  (Sept.  25,  1973) 
711-731    12  IBLA  189  (July  16,  1973) 
713   A-31070  (Jan.  28,  1970) 

A-31116  (Mar.  3,  1970) 

732   16  IBLA  12  (June  18,  1974) 
751   74  I.D.  373 

5  IBLA  389  (May  4,  1972) 

751  et  se£.  —74  I.D.  392 
752   17  iblA  146;  81  I.D.  533  (1974) 
752-753   74  I.D.  373 

772   3  iblA  285  (Oct.  5,  1971) 
851   74  I.D.  141 

75  I.D.  176 
A-30432  (Oct.  27,  1965) 
New  Mexico  01679  (July  18, 1966) 

Sacramento  063368,  079131 

(Aug.  4,  1966) 
4  IBLA  1;  78  I.D.  307  (1971) 
9  IBLA  22;  80  I.D.  1  (1973) 

12  IBLA  1;  80  I.D.  441  (1973) 
15  IBLA  387;  81  I.D.  300  (1974) 
17  IBLA  402  (Oct.  31,  1974) 

851-852   9  IBLA  22;  80  I.D.  1  (1973) 
852   74  I.D.  141 

75  I.D.  176 
A-30432  (Oct.  27,  1965) 

Sacramento  063368,  079131 

(Aug.  4,  1966) 
4  IBLA  1;  78  I.D.  307  (1971) 

9  IBLA  22;  80  I.D.  1  (1973) 
12  IBLA  1;  80  I.D.  441  (1973) 
15  IBLA  387;  81  I.D.  300  (1974) 

17  IBLA  402  (Oct.  31,  1974) 

853   12  IBLA  1;  80  I.D.  441  (1973) 
857-859   73  I.D.  148 

868   12  IBLA  1;  80  I.D.  441  (1973) 
869   73  I.D.  70 

74  I.D.  141 

75  I.D.  140 
A-30889  (Feb.  28,  1968) 
A-30604  (Sept.  26,  1968) 

ES-3595  (July  24,  1968) 
3  IBLA  71  (July  30,  1971) 

4  IBLA  197  (Dec.  30,  1971) 

5  IBLA  133  (Mar.  10,  1972) 

5  IBLA  252  (Mar.  23,  1972) 
6  IBLA  291  (July  6,  1972) 

6  IBLA  293;  79  I.D.  431A  (1972) 
10  IBLA  169  (Mar.  27,  1973) 

869-869-4    7  IBLA  131  (Aug.  25,  1972) 
869(a)   75  I.D.  140 

76  I.D.  290 

869(c)   8  IBLA  153  (Nov.  22,  1972) 
869-4   A-29533  (June  10,  1965) 

3  IBLA  71  (July  30,  1971) 

869  et  mj.  —76  I.D.  6,  290 
A-29533  (June  10,  1965) 
A-30437  (Dec.  16,  1965) 

Sacramento  046652  etc. 

(Aug.  10,  1965) 
A-30544  (Jan.  17,  1967) 

A-30596  (Nov.  27,  1967) 

8  IBLA  35  (Oct.  11,  1972) 

8  IBLA  153  (Nov.  22,  1972) 

10  IBLA  195  (Apr.  2,  1973) 
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12  IBLA  282;  80  I.D.  538  (1973) 
18  IBLA  74  (Nov.  25,  1974) 

870   12  IBLA  1;  80  I.D.  441  (1973) 
871a   72  I.D.  361 

12  IBLA  1;  80  I.D.  441  (1973) 

13  IBLA  191  (Sept.  28,  1973) 
14  IBLA  128  (Dec.  28,  1973) 
15  IBLA  194  (Mar.  29,  1974) 
17  IBLA  402  (Oct.  31,  1974) 

872   4  IBLA  23;  78  I.D.  312  (1971) 
6  IBLA  156  (June  8,  1972) 
6  IBLA  288  (July  3,  1972) 

13  IBLA  69  (Sept.  18,  1973) 
17  IBLA  402  (Oct.  31,  1974) 

881   16  IBLA  277  (July  31,  1974) 
894   76  I.D.  1 

894-899    77  I.D.  41,  177  (1970) 
912   ■   72  I.D.  76 

931   15  IBLA  387;  81  I.D.  300  (1974) 

934-939   2  IBLA  243  (May  4,  1971) 
4  IBLA  82  (Nov.  10,  1971) 

934-940   72  I.D.  76 

945   73  I.D.  33 
16  IBLA  277  (July  31,  1974) 

946   A-30567  (July  25,  1966) 
9  IBLA  333;  80  I.D.  197  (1973) 

15  IBLA  412  (June  12,  1974) 
16  IBLA  27;  81  I.D.  339  (1974) 

946-949   72  I.D.  153 
6  IBLA  52  (May  18,  1972) 

13  IBLA  74  (Sept.  18,  1973) 
16  IBLA  27;  81  I.D.  339  (1974) 

946  et  se£.  —13  IBLA  74  (Sept.  18,  1973) 
16  IBLA  27,  81  I.D.  339  (1974) 
17  IBLA  241  (Sept.  23,  1974) 
18  IBLA  16  (Nov.  7,  1974) 

947   9  IBLA  333;  80  I.D.  197  (1973) 
13  IBLA  74  (Sept.  18,  1973) 

948   6  IBLA  52  (May  18,  1972) 
9  IBLA  333,  80  I.D.  197  (1973) 

949   16  IBLA  27;  81  I.D.  339  (1974) 
951   16  IBLA  27;  81  I.D.  339  (1974) 

956   4  IBLA  18  (Oct.  26,  1971) 
7  IBLA  338  (Sept.  26,  1972) 

15  IBLA  412  (June  12,  1974) 

959   73  i.D#  172 

A-30294  (Mar.  4,  1965) 

A-30815  (Mar.  26,  1968) 
2  IBLA  272  (Apr.  19,  1971) 
3  IBLA  322  (Oct.  8,  1971) 

4  IBLA  53  (Nov.  3,  1971) 
4  IBLA  438  (Dec.  7,  1971) 

5  IBLA  137;  79  I.D.  67  (1972) 

10  IBLA  279  (Apr.  17,  1973) 
15  IBLA  412  (June  12,  1974) 

16  IBLA  27;  81  I.D.  339  (1974) 
16  IBLA  191  (June  28,  1974) 
17  IBLA  241  (Sept.  23,  1974) 
18  IBLA  230  (Dec.  31,  1974) 

961    A-30294  (Mar.  4,  1965) 
A-30377  (June  11,  1965) 

A-30815  (Mar.  26,  1968) 
2  IBLA  409  (Mar.  22,  1971) 
4  IBLA  62  (Nov.  5,  1971) 
5  IBLA  137;  79  I.D.  67  (1972) 
8  IBLA  441  (Dec.  27,  1972) 
8  IBLA  454  (Dec.  29,  1972) 

15  IBLA  259  (Apr.  18,  1974) 
16  IBLA  191  (June  28,  1974) 
18  IBLA  62  (Nov.  20,  1974) 

97!    A-30488  (Apr.  19,  1966) 
A-30488  (Supp.)  (Dec.  7,  1966) 
2  IBLA  383  (June  28,  1971) 

982   73  I.D.  148 

A-30387  (Jan.  18,  1966) 
A-30573  (Aug.  3,  1966) 

A-31022  (Aug.  14,  1968) 
A-31022  (Oct.  14,  1969) 
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A-31022  (Amended)  (Oct.  27, 1969) 

8  IBLA  164  (Nov.  24,  1972) 

982-984    10  IBLA  283  (Apr.  17,  1973) 
983   73  I.D.  148 

A-30387  (Jan.  18,  1966) 
A-31022  (Aug.  14,  1968) 
8  IBLA  164  (Nov.  24,  1972) 

18  IBLA  141  (Dec.  6,  1974) 

984   73  I.D.  148 
A-30387  (Jan.  18,  1966) 
A-31022  (Aug.  14,  1968) 

8  IBLA  164  (Nov.  24,  1972) 

986   73  I.D.  148 

987   A-30387  (Jan.  18,  1966) 
A-31022  (Aug.  14,  1968) 
A-31022  (Oct.  14,  1969) 

A-31022  (Amended)  (Oct.  27, 1969) 

8  IBLA  164  (Nov.  24,  1972) 

1002   73  I.D.  386 

1061-1064    ES-3595  (July  24,  1968) 

1061-1066    12  IBLA  1;  80  I.D.  441  (1973) 

1063   12  IBLA  1;  80  I.D.  441  (1973) 
1068   72  I.D.  409 

73  I.D.  373 
74  I.D.  125,  214 
77  I.D.  59  (1970) 

A-30291  (June  8,  1965) 

A-30383  (Aug.  19,  1965) 
A-30327  (Oct.  28,  1965) 
A-30437  (Dec.  16,  1965) 
A-30454  (Mar.  9,  1966) 
A-30573  (Aug.  3,  1966) 
A-30832  (Dec.  1,  1967) 

A-31012  (May  27,  1969) 
A-31037  (Dec.  18,  1969) 

A-31038  (May  12,  1970) 
M-36716  (Apr.  2,  1968) 
1  IBLA  177  (Dec.  24,  1970) 

1  IBLA  252;  78  I.D.  30  (1971) 
2  IBLA  177  (Apr.  22,  1971) 

3  IBLA  232  (Sept.  10,  1971) 
4  IBLA  197  (Dec.  30,  1971) 

4  IBLA  287;  79  I.D.  6  (1972) 

5  IBLA  76;  79  I.D.  38  (1972) 

5  IBLA  252  (Mar.  23,  1972) 

5  IBLA  268  (Apr.  13,  1972) 
5  IBLA  403  (Feb.  23,  1972) 
7  IBLA  182  (Sept.  1,  1972) 
8  IBLA  65  (Oct.  26,  1972) 

9  IBLA  191  (Jan.  29,  1973) 

9  IBLA  363;  80  I.D.  209  (1973) 
12  IBLA  189  (July  16,  1973) 
13  IBLA  69  (Sept.  18,  1973) 

13  IBLA  306;  80  I.D.  702  (1973) 
15  IBLA  19  (Feb.  28,  1974) 

16  IBLA  252  (July  22,  1974) 

17  IBLA  146;  81  I.D.  533  (1974) 
18  IBLA  141  (Dec.  6,  1974) 

1068a   72  I.D.  409 
74  I.D.  125 

A-30832  (Dec.  I,  1967) 

A-31038  (May  12,  1970) 
2  IBLA  177  (Apr.  22,  1971) 

4  IBLA  287;  79  I.D.  6  (1972) 
5  IBLA  252  (Mar.  23,  1972) 

5  IBLA  286  (Apr.  13,  1972) 
9  IBLA  191  (Jan.  29,  1973) 

12  IBLA  189  (July  16,  1973) 

13  IBLA  306;  80  I.D.  702  (1973) 

1068a-1068b  —15  IBLA  19  (Feb.  28,  1974) 
1068b   74  I.D.  125 

A-30454  (Mar.  9,  1966) 
A-30832  (Dec.  1,  1967) 

3  IBLA  232  (Sept.  10,  1971) 

4  IBLA  287;  79  I.D.  6  (1972) 
5  IBLA  286  (Apr.  13,  1972) 
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9  IBLA  191  (Jan.  29,  1973) 

12  IBLA  189  (July  16,  1973) 

13  IBLA  306;  80  I.D.  702  (1973) 

1068  et  £££.  ~ A-30755  (July  13,  1967) 
14  IBLA  237  (Jan.  25,  1974) 

1074   75  I.D.  245 

1133   -—13  IBLA  306;  80  I.D.  702  (1973) 

1151   5  IBLA  295  (Apr.  13,  1972) 
1161   72  I.D.  536 

73  I.D.  218 

A-30457  (Nov.  17,  1965) 

A-30725  (Apr.  28,  1967) 
A-30833  (Dec.  20,  1967) 
A-30853  (Mar.  7,  1968) 
A-30893  (Mar.  27,  1968) 
A-31021  (Oct.  31,  1969) 

A-31120  (Apr.  17,  1970) 
2  IBLA  247,  78  I.D.  163  (1971) 
8  IBLA  390  (Dec.  19,  1972) 

1161-1164    6  IBLA  306  (July  11,  1972) 
7  IBLA  51  (Aug.  4.,  1972) 

7  IBLA  133  (Aug.  25,  1972) 

7  IBLA  165  (Aug.  31,  1972) 
7  IBLA  335  (Sept.  26,  1972) 
8  IBLA  287  (Dec.  6,  1972) 

10  IBLA  85  (Mar.  8,  1973) 

1161  et  sea.  —8  IBLA  39°  (Dec'  19«  I972) 
1162   A-30853  (Mar.  7,  1968) 

A-30902  (Mar.  21,  1968) 
2  IBLA  247;  78  I.D.  163  (1971) 

1163   A-30853  (Mar.  7,  1968) 
1164   73  !.D.  218 

A-30457  (Nov.  17,  1965) 
A-30725  (Apr.  28,  1967) 
A-30833  (Dec.  20,  1967) 
A-30853  (Mar.  7,  1968) 

A-30902  (Mar.  21,  1968) 
1165   73  I.D.  25 

75  I.D.  361 

A-30104  (Mar.  1,  1966) 
2  IBLA  64;  78  I.D.  71  (W71) 
8  IBLA  357  (Dec.  12,  1972) 

1166   3  IBLA  261  (Sept.  23,  1971) 
13  IBLA  38  (Sept.  6,  1973) 
17  IBLA  146;  81  I.D.  533  (1974) 

1171   72  I.D.  514 
77  I.D.  174  (1970) 

A-30032  (Jan.  14,  1965) 

A-30452  (Oct.  27,  1965) 
A-30521  (Supp.)  (May  19, 

1966) 

A-30620  (Nov.  23,  1966) 
A-30694  (Mar.  17,  1967) 

A-30694  (Supp.)  (May  2,  1967) 
A-30756  (July  27,  1967) 

A-30519  (Oct.  24,  1967) 
A-30878  (Feb.  21,  1968) 
A-30542  (Mar.  7,  1968) 

A-30957  (Jan.  16,  1969) 
A-31026  (June  6,  1969) 

A-31037  (Dec.  18,  1969) 

A-31153  (Mar.  3,  1970) 
Arizona  Contest  012473 

(Apr.  12,  1966) 
Nevada  058992  (Dec.  20, 

1966) 

Sacramento  061942,  077632 

(Aug.  30,  1965) 
Sacramento  072917  (Oct.  19, 

1965) 

Sacramento  063368,  079131 

(Aug.  4,  1966) 
M-36697  (Oct.  7,  1966) 
3  IBLA  44  (July  23,  1971) 

3  IBLA  222  (Sept.  8,  1971) 
4  IBLA  1;  78  I.D.  307  (1971) 

5  IBLA  137;  79  I.D.  67  (1972) 
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5  IBLA  286  (Apr.  13,  1972) 
6  IBLA  229  (June  22,  1972) 

7  IBLA  363  (Sept.  28,  1972) 
9  IBLA  124  (Jan.  23,  1973) 

10  IBLA  40  (Feb.  26,  1973) 
12  IBLA  282;  80  I.D.  538  (197 
13  IBLA  114  (Sept.  25,  1973) 
13  IBLA  368  (Nov.  20,  1973) 
14  IBLA  131  (Jan.  7,  1974) 
14  IBLA  212  (Jan.  22,  1974) 

15  IBLA  345  (May  14,  1974) 

1181a   10  IBLA  243  (Apr.  9,  1973) 
16  IBLA  188  (June  28,  1974) 

1181a-1181f    M-36697  (Oct.  7,  1966) 
10  IBLA  243  (Apr.  9,  1973) 

1201   73  I.D.  293 
A-30843  (Jan.  11,  1968) 

5  IBLA  270  (Mar.  31,  1972) 
6  IBLA  113  (June  5,  1972) 

6  IBLA  318;  79  I.D.  439  (197 
8  IBLA  299  (Dec.  6,  1972) 

14  IBLA  32  (Dec.  3,  1973) 

14  IBLA  380;  81  I.D.  83  (1974 
16  IBLA  56  (June  24,  1974) 

18  IBLA  234  (Dec.  31,  1974) 

1221   1  IBLA  424  (Oct.  7,  1970) 
1301   A-30287  (Mar.  25,  1969) 

M-36801  (Jan.  29,  1970) 
75  I.D.  8 

—M-36801  (Jan.  29,  1970) -75  I.D.  8 

A-31043  (Nov.  4,  1969) 
M-36801  (Jan.  29,  1970) 

1302   M-36801  (Jan.  29,  1970) 

1311(a)   A-30710  (Feb.  29,  1968) 

1311(b)   A-30710  (Feb.  28,  1968) 
1312   75  I.D.  8 
1331-1343    74  I.D.  229 

1331(a)   M-36801  (Jan.  29,  1970) 

1331  et  seq.  -75  I.D.  147 
M-36801  (Jan.  29,  1970) 
OCS-G  1711  etc.  (July  23, 

1968) 

15  IBLA  345  (May  14,  1974) 
—M-36801  (Jan.  29,  1970) 
—M-36801  (Jan.  2?,  1970) 

-M-36801  (Jan.  29,  1970) 

78  I.D.  256  (1971) 
78  I.D.  256  (1971) 

OCS-G  1711  etc.  (July  23, 
1968) 

4  IBLA  72  (Nov.  8,  1971) 

6  IBLA  108  (June  5,  1972) 

7  IBLA  270;  79  I.D.  596  (197 
7  IBLA  375  (Sept.  29,  1972) 

15  IBLA  345  (May  14,  1974) 

1337(a)   4  IBLA  72  (Nov.  8,  1971) 
6  IBLA  108  (June  5,  1972) 

15  IBLA  345  (May  14,  1974) 
-M-36727  (Mar.  27,  1968) 

-6  IBLA  113  (June  5,  1972) 
77  I.D.  166  (1970) 

M-36839  (Oct.  28,  1971) 

9  IBLA  133  (Jan.  23,  1973) 
17  IBLA  435  (Nov.  7,  1974) 

-2  IBLA  309  (May  26,  1971) 

15  IBLA  336  (May  13,  1974) 
74  I.D.  187 

A-31082  (Jan.  27,  1970) 
A-31075  (Feb.  12,  1970) 

1411-1418    76  I.D.  133 
77  I.D.  174  (1970) 

M-36736  (Apr.  9,  1968) 

3  IBLA  71  (July  30,  1971) 

7  IBLA  237;  79  I.D.  588  (197 
8  IBLA  148  (Nov.  16,  1972) 
8  IBLA  351  (Dec.  11,  1972) 

1411  et  sea.  "13  IBLA  319  (Nov-  5-  1973) 

1362 
1363 

1374 

1400 

1411 
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cxcv 

1413 
1414 

1421-1427 

1431   

1431-1435 

1433 
1435 

1451 

1457 

-74  I.D.  187 

75  I.D.  140 
77  I.D.  122  (1970) 

3  IBLA  71  (July  30,  1971) 
-74  I.D.  187 

-74  I.D.  187 
75  I.D.  140 

8  IBLA  148  (Nov.  16,  1972) 
17  IBLA  222  (Sept.  17,  1974) 

-74  I.D.  187 

— A-31075  (Feb.  12,  1970) 

A-31082  (Jan.  27,  1970) 

-17  IBLA  146;  81  I.D.  533  (1974) 
--2  IBLA  446  (June  11,  1971) 

5  IBLA  226  (Mar.  22,  1972) 
8  IBLA  81  (Nov.  1,  1972) 

—8  IBLA  81  (Nov.  1,  1972) 
8  IBLA  255  (Dec.  4,  1972) 
8  IBLA  346  (Dec.  11,  1972) 

12  IBLA  390  (Aug.  24,  1973) 
15  IBLA  170  (Mar.  27,  1974) 
16  IBLA  18  (June  18,  1974) 
16  IBLA  53  (June  24,  1974) 

-8  IBLA  81  (Nov.  1,  1972) 
8  IBLA  255  (Dec.  4,  1972) 

15  IBLA  170  (Mar.  27,  1974) 
)6  IBLA  18  (June  18,  1974) 

-15  IBLA  170  (Mar.  27,  1974) 
-5  IBLA  226  (Mar.  22,  1972) 

8  IBLA  81  (Nov.  1,  1972) 

8  IBLA  255  (Dec.  4,  1972) 

12  IBLA  390  (Aug.  24,  1973) 
15  IBLA  170  (Mar.  27,  1974) 

-M-36862;  80  I.D.  222  (1973) 
-M-36768  (Feb.  7,  1969) 

M-36862;  80  I.D.  222  (1973) 
3  IBLA  148  (Aug.  26,  1971) 
4  IBLA  31;  78  I.D.  317  (1971) 

6  IBLA  318;  79  I.D.  439  (1972) 
13  IBLA  13  (Aug.  30,  1973) 

14  IBLA  32  (Dec.  3,  1973) 

15  IBLA  107  (Mar.  15,  1974) 
16  IBLA  255  (July  22,  1974) 

19,  1974) 

1511    
1601-1624 

1601  et  seq. 

17  IBLA  234  (Sept 
18  IBLA  234  (Dec. 
-M-36830  (June  29 

-M-36876;  81  I.D. 
8  IBLA  390  (Dec. 

31,  1974) 
1971) 

(1974) 

19,  1972) 1973) 
1974) 
1974) 

1974) 

1974) 

1610(b)(1) 

1610(b)(3) 

1611    

1616(c)  — 
1616(d)(1) 

1616(E)(3) 

1617    

1617(a) 

1621(1) 

14  IBLA  79  (Dec.  11, 

15  IBLA  382  (May  17, 

-15  IBLA  378  (May  17, 
16  IBLA  56  (June  24, 
17  IBLA  345  (Oct.  29, 

—8  IBLA  390  (Dec.  19,  1972) 
15  IBLA  174;  81  I.D.  150  (1974) 
17  IBLA  353  (Oct.  29,  1974) 

-15  IBLA  165  (Mar.  26,  1974) 

-15  IBLA  180  (Mar.  27,  1974) 
-14  IBLA  233  (Jan.  24,  1974) 
15  IBLA  180  (Mar.  27,  1974) 

-12  IBLA  333  (Aug.  9,  1973) 
15  IBLA  79  (Mar.  11,  1974) 

16  IBLA  56  (June  24,  1974) 

-13  IBLA  365  (Nov.  19,  1973) 
-15  IBLA  64  (Mar.  5,  1974) 
15  IBLA  378  (May  17, 

-12  IBLA  33  (Aug.  9, 

-14  IBLA  330  (Feb.  4, 
15  IBLA  76  (Mar.  11, 

17  IBLA  345  (Oct.  29,  1974) 

17  IBLA  348  (Oct.  29,  1974) 
17  IBLA  359  (Oct.  29,  1974) 
17  IBLA  363  (Oct.  29,  1974) 
17  IBLA  416  (Nov.  4,  1974) 
18  IBLA  60  (Nov.  19,  1974) 

-14  IBLA  305  (Feb.  1,  1974) 
15  IBLA  79  (Mar.  11,  1974) 
16  IBLA  294  (Aug.  9,  1974) 

■15  IBLA  180  (Mar.  27,  1974) 

,  1974) 1973) 
1974) 
1974) 

•ec.  301  - 

1507 

—2  IBLA 

10  IBLA -15  IBLA 

16  IBLA 
17  IBLA 

17  IBLA 
-15  IBLA 

16  IBLA 
17  IBLA 

17  IBLA 

156  (Apr. 

81  (Mar. 

86  (Mar. 363  (Aug. 

84  (Sept. 

338  (Oct. 

86  (Mar. 363  (Aug, 

84  (Sept. 

338  (Oct. 

12,  1971) 

8,  1973) 
11,  1974) 
16,  1974) 

5,  1974) 21,  1974) 

11,  1974) 
16,  1974) 

5,  1974) 21,  1974) 

TITLE  46: 

1119b    78  I.D.  269  (1971) 

1271  et  se£.  —M-36732  (May  3,  1968) 

•ec.  301  et  seq. 

303(17    

•18  IBLA  62  (Nov.  20,  1974) 
■18  IBLA  62  (Nov.  20,  1974) 

TITLE  48: 

Ch.  2  note 

p.  9025  — 

-73  I.D.  1 

A-30814,  A-30816  (Nov.  21, 1967) 

A-31043  (Nov.  4,  1969) 

p.  9026    73  I.D.  1 
75  I.D.  297 

A-30814,  A-30816  (Nov.  21, 
1967) 

A-30604  (Sept.  26,  1968) 
A-30932  (Dec.  5,  1968) 

A-30953  (Mar.  7,  1969) 

A-30955  (Apr.  8,  1969) 
A-31024  (Nov.  3,  1969) 

p.  9027    A-31043  (Nov.  4,  1969) 

pp.  11719, 
11720   6  IBLA  58;  79  I.D.  391  (1972) 

Ch.  2  note    12  IBLA  1; I.D.  441  (1973) 

46-3(b) 

341    

353  - 
355  - 

355a 
355c 

355e 

357  - 

357a 

-72  I.D.  124 

17  IBLA  306  (Oct.  7,  1974) -72  I.D.  124 

-72  I.D.  236 

A-30228  (Mar.  26,  1965) 
A-30243  (Mar.  29,  1965) 

A-30360  (June  30,  1965) -73  I.D.  1 

-16  IBLA  191  (June  28,  1974) 
17  IBLA  20;  81  I.D.  472  (1974) 
-A-30627  (Mar.  10,  1967) 

-16  IBLA  12  (June  18,  1974) 
-M-36763  (Apr.  28,  1967) 
-A-30884  (Feb.  23,  1968) 
-A-30884  (Feb.  23,  1968) ■72  I.D.  124 

A-30577  (Sept.  12,  1966) 

A-30678  (Sept.  20,  1967) 
A-30953  (Mar.  7,  1969) 

M-36763  (Apr.  28,  1967) 
1  IBLA  139  (Dec.  7,  1970) 
3  IBLA  114  (Aug.  20,  1971) 

3  IBLA  125  (Aug.  20,  1971) 
3  IBLA  134  (Aug.  20,  1971) 

3  IBLA  261  (Sept.  23,  1971) 
3  IBLA  341  (Oct.  22,  1971) 

14  IBLA  305  (Feb.  1,  1974) 
14  IBLA  330  (Feb.  4,  1974) 
-A-30577  (Sept.  12,  1966) 

M-36763  (Apr.  28,  1967) 

3  IBLA  114,  134  (Aug.  20,  1971) 
14  IBLA  305  (Feb.  1,  1974) 
14  IBLA  330  (Feb.  4,  1974) 
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357b 

357  et  aeq. 

359   

371a 

371b 

371c 

371  et  aeq. 

  A-30577  (Sept.  12,  1966) 
A-30593  (Oct.  17,  1966) 

M-36763  (Apr.  28,  1967) 
3  IBLA  114,  134  (Aug.  20,  1971) 

3  IBLA  261  (Sept.  23,  1971) 
14  IBLA  305  (Feb.  1,  1974) 
14  IBLA  330  (Feb.  4,  1974) 

— A-30593  (Oct.  17,  1966) 
—72  I.D.  236 

73  I.D.  25 

A-30104  (Mar.  1,  1966) 

A-30914  (May  27,  1968) 

A-30983  (May  21,  1969) 
A-31017  (Feb.  12,  1970) 
1  IBLA  220  (Jan.  13.  1971) 

-72  I.D.  124,  236 
73  I.D.  25,  70 
75  I.D.  297 
76  I.D.  133 

A-30673  (May  11,  1967) 
A-30768  (June  20,  1967) 
A-30839  (Dec.  29,  1967) 

A-30920  (May  27,  1968) 
3  IBLA  134  (Aug.  20,  1971) 
7  IBLA  1  (July  24,  1972) 

10  IBLA  221;  80  I.D.  268  (1973) 
-73  I.D.  70 

A-30839  (Dec.  29,  1967) 
-73  I.D.  70 

A-30839  (Dec.  29,  1967) 
-73  I.D.  70 

A-30839  (Dec.  29,  1967) 
7  IBLA  1  (July  24,  1972) 

—A-30593  (Oct.  17,  1966) 

A-30839  (Dec.  29,  1967) 
4  IBLA  171  (Dec.  23,  1971) 

461  et  aeq. 

462  =   
466 

471 

376    
376-377  — 

385(a)    

416    

418   

421    

461    

— 1  IBLA  452  (Nov.  20,  1970) 

— 3  IBLA  134  (Aug.  20.  1971) 
— M-36761  (May  1,  1967) 

— A-30734  (July  27,  1967) 
— A-30734  (July  27,  1967) 

— 6  IBLA  100;  79  I.D.  410  (1972) 
-72  I.D.  236 

74  I.D.  11 

A-30085  (Feb.  23,  1965) 

A-30228  (Mar.  26,  1965) 
A-30280  (June  7,  1965) 

A-30305  (June  7,  1965) 
A-30314  (June  7,  1965) 

A-30375  (Aug.  11,  1965) 
A-30390  (Aug.  19,  1965) 
A-30586  (Sept.  26,  1966) 
A-30637  (Dec.  28,  1966) 

A-30589  (Nov.  15,  1967) 
A-30831  (Nov.  16,  1967) 

A-30850  (Dec.  14,  1967) 
A-30892  (Mar.  5,  1968) 

A-30914  (May  27,  1968) 

A-30920  (May  27.  1968) 
A-30876  (Sept.  30,  1968) 

A-30967  (Apr.  3,  1969) 
A-30983  (May  21,  1969) 

A-31011  (Sept.  5,  1969) 
A-31017  (Feb.  12,  1970) 

A-31149  (Apr.  40,  1970) 
2  IBLA  56  (Mar.  12,  1971) 
4  IBLA  11  (Oct.  26,  1971) 

6  IBLA  94  (May  23,  1972) 
6  IBLA  306  (July  11,  1972) 

18  IBLA  148  (Dec.  13,  1974) 
-72  I.D.  236 

73  I.D.  70 

76  I.D.  73,  133 

A-30085  (Feb.  23,  1965) 
A-30228  (Mar.  26,  1965) 
A-30305  (June  7,  1965) 
A-30314  (June  7,  1965) 

A-30375  (Aug.  11,  1965) 

A-30637  (Dec.  28,  1966) 
A-30839  (Dec.  29,  1967) 

A-30914  (May  27,  1968) 

A-30876  (Sept.  30,  1968) 
A-30967  (Apr.  3,  1969) 

A-30983  (May  21,  1969) 
A-31011  (Sept.  5,  1969) 

A-31149  (Apr.  20,  1970) 
2  IBLA  56  (Mar.  12,  1971) 
4  IBLA  11  (Oct.  26,  1971) 
6  IBLA  94  (May  23,  1972) 

6  IBLA  306  (July  11,  1972) 
7  IBLA  1  (July  24,  1972) 
7  IBLA  51  (Aug.  4,  1972) 
7  IBLA  165  (Aug.  31,  1972) 

7  IBLA  335  (Sept.  26,  1972) 
8  IBLA  432  (Dec.  21,  1972) 

10  IBLA  221;  80  I.D.  268  (1973) 
18  IBLA  148  (Dec.  13,  1974) 

  5  IBLA  71  (Mar.  1,  1972) —72  I.D.  236 

A-30305  (June  7,  1965) 

A-30914  (May  27,  1968) 
2  IBLA  56  (Mar.  12,  1971) 

  A-30914  (May  27,  1968) 
  A-30673  (May  11,  1967) 

3  IBLA  237;  78  I.D.  300  (1971) 
12  IBLA  333  (Aug.  9,  1973) 
14  IBLA  330  (Feb.  4,  1974) 

  3  IBLA  237;  78  I.D.  300  (1971) 
14  IBLA  330  (Feb.  4,  1974) 

A-30673  (May  11,  1967) 
12  IBLA  333  (Aug.  9,  1973) 

3  IBLA  237;  78  I.D.  300  (1971) 
14  IBLA  330  (Feb.  4,  1974) 
74  I.D.  365 

65(b) 

212    32Kb)    
1101  et  aeq. 

1109=   
1341    

1346    
1348   

1350    
1353    
1501   

1710   

-74  I.D.  125 

10  IBLA  363;  80  I.D.  301  (1973) -76  I.D.  1 

77  I.D.  41,  177  (1970) 
A-30718  (May  16,  1967) 

1  IBLA  417  (Sept.  21,  1970) 

9  IBLA  370  (Feb.  14,  1973) 
10  IBLA  379  (May  11,  1973) 

16  IBLA  277  (July  31,  1974) 

-10  IBLA  311  (Apr.  27,  1973) 
18  IBLA  165  (Dec.  24,  1974) 

-18  IBLA  165  (Dec.  24,  1974) 

-10  IBLA  363;  80  I.D.  301  (1973) 
—M-36795  (Nov.  25.  1969) 
— M-36795  (Nov.  25,  1969) 

-18  IBLA  165  (Dec.  24,  1974) 
-18  IBLA  165  (Dec.  24,  1974) 
-18  IBLA  165  (Dec.  24,  1974) 
—A-30085  (Feb.  23,  1965) 

-18  IBLA  165  (Dec.  24,  1974) 
-18  IBLA  165  (Dec.  24,  1974) 
-18  IBLA  165  (Dec.  24,  1974) 

eec.  501  et  aeq.    A-30831  (Nov.  16,  1967) 
A-31080  (Jan.  20,  1970,) 

-2  IBLA  351;  78  I.D.  218  (1971) 
-A-31044  (Apr.  10,  1970) 

10,  1970) 
10,  1970) 

20,  1970) 

16,  1967) 

562 

A-31044  (Apr. 

A-31044  (Apr. 

A-31080  (Jan. 
A-30831  (Nov. 

15  IBLA  165  (Mar.  26,  1974) 
17  IBLA  222  (Sept.  17,  1974) 
73  I.D.  25 

A-30831  (Nov.  16,  1967) 
A-31080  (Jan.  20,  1970) 



CXCVII 

TITLE  50  —  Continued: 

564   2  IBLA  351;  78  I.D.  218  01971)       sec.   1611  et  seg,.  —4  IBLA  183  (Dec.  23,  1971) 

565   A-31080  (Jan.  20,  1970)  1622   M-36795  (Nov.  25,  1969) 
581   A-31044  (Apr.  10,  1970)  1622(h)   M-36795  (Nov.  25,  1969) 
1109   M-36795  (Nov.  25,  1969) 
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(B)  UNITED  STATES  STATUTES 

76 
139 

285 
729 

733 

737 

-18  IBLA  234  (Dec.  31, 
-77  I.D.  113  (1970) 

1974) 

13  STAT  —  Continued: 

•ec.  356  —  Continued: 

—6  IBLA  39  (May  12,  1972) 
-77  I.D.  113  (1970) 
-77  I.D.  113  (1970) 
-77  I.D.  49  (1970) 

76  I.D.  1 

77  I.D.  41,  177  (1970) 
10  IBLA  379  (May  11,  1973) -74  I.D.  125 

77  I.D.  41  (1970) 

10  IBLA  379  (May  11,  1973) 

251 
453 

455 

456 
680 

742 

-72  I.D.  287 
-72  I.D.  287 

-73  I.D.  148 
-72  I.D.  287 

-77  I.D.  113  (1970) 

-6  IBLA  39  (May  12,  1972) 

239 

292 

-A-30718  (May  16,  1967) 

M-36697  (Oct.  7,  1966) -75  I.D.  14 

4  IBLA  252  (Jan.  13,  1972) 

8  IBLA  17  (Oct.  6,  1972) 

9  IBLA  370  (Feb.  14,  1973) 

10  IBLA  363;  80  I.D.  301  (1973) 
-5  IBLA  252  (Mar.  23,  1972) 

39 

195 
478 

395 

519 

-77  I.D.  113  (1970) 
-77  I.D.  113  (1970) 

-78  I.D.  18  (1971) 

-73  I.D.  148 

10  IBLA  283  (Apr.  17,  1973) 

-18  IBLA  234  (Dec.  31,  1974) 
-73  I.D.  148 

10  IBLA  283  (Apr.  17,  1973) 
18  IBLA  141  (Dec.  6,  1974) 

-18  IBLA  141  (Dec.  6,  1974) 

15  STAT: 

•ec.  340 

667 

668 

669 

670 
671 

47 

217 

382 
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M-36802  (Mar.  13,  1970) 
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-73  I.D.  333 

-A-30853  (Mar.  7,  1968) 

-3  IBLA  90  (Aug.  9,  1971) -72  I.D.  505 

-M-36863;  79  I.D.  513  (1972) 
-M-36874;  81  I.D.  72  (1974) 

-M-36874;  81  I.D.  72  (1974) 
-72  I.D.  138,  156 

73  I.D.  386 
-M-36723  (Oct.  30,  1967) 
-IA-T-21  (Aug.  8,  1969) 

3  IBIA  284  (Jan.  2,  1974) 
-IA-1327  (Feb.  7,  1966) 

IA-T-21  (Aug.  8,  1969) 

M-36795  (Nov.  25,  1969) 
-IA-T-24  (Feb.  24,  1970) 

-3  IBLA  90  (Aug.  9,  1971) •72  I.D.    505 

A-30488  (Apr.   19,   1966) 

A-30488  (Supp.)   (Dec.    7,   1966) -73  I.D.  333 

M-36773  (Jan.  8,  1969) 
•73  I.D.  333 

-M-36773  (Jan.  8,  1969) 

  14  IBLA  315;  81  I.D.  65  (1974) 

147  et  aeq.  —4  IBLA  261  (Jan.  21,  1972) 
208    M-36857  (Feb.  22,  1973) 

—3  IBLA  90  (Aug.  9,  1971) 
— M-36787  (Oct.  31,  1969) 
-M-36843  (Nov.  12,  1971) 

— M-36711  (July  18,  1967) 

M-36773  (Jan.  8,  1969) 
-M-36735  (Jan.  31,  1968) 

—M-36711  (July  18,  1967) 

M-36735  (Jan.  31,  1968) 
—M-36773  (Jan.  8,  1969) 

— M-36763  (Apr.  28,  1967) 

-75  I.D.  115,  119,  122 
77  I.D.  265  (1970) -72  I.D.  245 

M-36874;  81  I.D.  72  (1974) 
OHA  72-BR-l;  81  I.D.  412  (1974) -72  I.D.  245 

-2  IBIA  175;  81  I.D.  90  (1974) -73  I.D.  70 

76  I.D.  290 
A-30437  (Dec.  16,  1965) 

12  IBLA  282;  60  I.D.  538  (1973) 



CCIV 

761 

934 

936 
945 
955 

1026 
1057 

1347 

1363 
1364 

1378 
1398 

1452 

1455 

-M-36759  (Nov.  16,  1967) 
-M-36773  (Jan.  8,  1969) 

M-36856  (Feb.  22,  1973) 
—M-36856  (Feb.  22,  1973) 
-M-36735  (Jan.  31,  1968) 
-M-36773  (Jan.  8,  1969) 

-12  IBLA  1;  80  I.D.  443  (1973) 
-A-30488  (Apr.  19,  1966) 

A-30488  (Supp.)  (Dec.  7,  1966) 
M-36787  (Oct.  31,  1969) 

-74  I.D.  133 

-6  IBLA  47  (May  16,  1972) 
-A-30228  (Mar.  26,  1965) 

A-30375  (Aug.  11,  1965) 

A-30586  (Sept.  26,  1966) 
10  IBLA  11;  80  I.D.  215  (1973) 
14  IBLA  233  (Jan.  24,  1974) 
15  IBLA  165  (Mar.  26,  1974) 

-A-30032  (Jan.  14,  1965) 
-M-36724  (Jan.  17,  1968) 

-A-30673  (May  11,  1967) 
14  IBLA  305  (Feb.  1,  1974) 

-A-30673  (May  11,  1967) 

1127 

1454 

1523 

564 

736 

798 
819 

-M-36735  (Jan.  31,  1968) 

-10  IBLA  56  (Feb.  28,  1973) 

12  IBLA  1;  80  I.D.  441  (1973) -76  I.D.  196 

11  IBLA  174  (June  21,  1973) 

12  IBLA  1;  80  I.D.  441  (1973) 

1418,  1419 

1520    

1570    

-74  I.D.  187 

7  IBLA  44  (Aug.  1,  1972) 
— M-36708  (July  18,  1967) 

M-36711  (July  18,  1967) 
M-36724  (Jan.  17,  1968) 

— M-36732  (May  3,  1968) 

-12  IBLA  1;  80  I.D.  441  (1973) 
— IA-974  (Sept.  16,  1965) 

IA-975  (Sept.  16,  1965) 
-72  I.D.  124,  361 

-12  IBLA  1;  80  I.D.  441  (1973) -74  I.D.  365 

— A-30332  (June  24,  1965) 

48  STAT: 

200 

201 
212 
213 

216 
224 
232 

377 
809 

1019 

1091 
1185 

1222 

1562 

1571 
1574 

1586 

46  STAT: 

sec.   41 
257 

279 

291 
373 

502 
822 

1007 

-M-36773  (Jan.  8,  1969) 
-M-36759  (Nov.  31,  1967) 
-M-36735  (Jan.  31,  1968) 

-M-36735  (Jan.  31,  1968) 

-M-36759  (Nov.  16,  1967) 
-M-36773  (Jan.  8,  1969) 

-M-36795  (Nov.  25,  1969) 
-M-36724  (Jan.  17,  1968) 

-A-30240  (Jan.  26,  1965) 
■74  I.D.  76 

1  IBLA  273;  78  I.D.  49  (1971) 

2  IBLA  81;  78  I.D.  82  (1971) 
9  IBLA  363;  80  I.D.  209  (1973) 

11  IBLA  53;  80  I.D.  323  (1973) 
-72  I.D.  409 

73  I.D.  373 
77  I.D.  5  (1970) 

A-30291  (June  8,  1965) 
A-30327  (Oct.  28,  1965) 

A-30437  (Dec.  16,  1965) 
A-30454  (Mar.  9,  1966) 

A-30573  (Aug.  3,  1966) 
A-30620  (Nov.  23,  1966) 

-A-29709  (Mar.  29,  1965) 

■78  I.D.   18,   39  (1971) 
M-36768   (Feb.    7,    1969) 

■72  I.D.  13 
-M-36735  (J« 

31,  1968) 
M-36773  (Jan.  8,  1969) 
-M-36773  (Jan.  8,  1969) 

-M-36735  (Jan.  31,  1968) 
-M-36773  (Jan.  8,  1969) 

-10  IBLA  363;  80  I.D.  301  (1973) 
—4  IBLA  23  (Oct.  27,  1971) 
6  IBLA  156  (June  8,  1972) 

13  IBLA  69  (Sept.  18,  1973) 
17  IBLA  402  (Oct.  31,  1974) 

—M-36735  (Jan.  31,  1968) 
—M-36735  (Jan.  31,  1968) 
-72  I.D.  76,  153 

A-30602  (Oct.  5,  1966) 
4  IBLA  82  (Nov.  10,  1971) 

— A-30962  (Apr.  29,  1969) 

—9  IBLA  133  (Jan.  23,  1973) 

-11  IBLA  174  (June  21,  1974) 
12  IBLA  282;  80  I.D.  538  (1973) 

-M-36735  (Jan.  31,  1968) 
3  IBLA  177  (Sept.  3,  1971) 

17  IBLA  20;  81  I.D.  472  (1974) 

21  - 
119  - 

139  - 
195  - 

200  - 
201  - 

357  - 

357a 

357b 

389  - 

401  - 

401, 

451  - 

596  - 
643  - 
663  - 

809  - 

984 985 

et  aeq. 

986 
987 

988 
1081 
1185 

1232 1269 

-3  IBLA  237;  78  I.D.  300  (1971) 
-12  IBLA  1;  80  I.D.  441  (1973) 
■78  I.D.  352  (1971) 

-4  IBLA  192;  78  I.D.  368  (1971) 
-M-36759  (Nov.  16,  1967) 
•77  I.D.  69  (1970) 

-3  IBLA  237;  78  I.D.  300  (1971) 
-3  IBLA  237;  78  I.D.  300  (1971) 

-3  IBLA  237;  78  I.D.  300  (1971) 
-M-36723  (Oct.  30,  1967) 
■72  I.D.  13 

-9  IBLA  333;  80  I.D.  197  (1973) -72  I.D.  13 

-M-36808  (June  18,  1970) 
-M-36732  (May  3,  1968) 

-12  IBLA  282;  80  I.D.  538  (1973) 
-A-30914  (May  27,  1968) 

A-30920  (May  27,  1968) 
7  IBLA  51  (Aug.  4,  1972) 

-76  I.D.  14,  313 

78  I.D.  349  (1971) 

A-30627  (Mar.  10,  1967) 
IA-1339  (Apr.  5,  1966) 

IA-1395  (June  30,  1966) 

IA-1654  (on  Reconsideration) 

(Nov.  2,  1967) 
M-36761  (May  1,  1967) 
M-36767  (Nov.  1,  1967) 

M-36759  (Nov.  16,  1967) 

M-36745  (Apr.  19,  1968) 
M-36802  (Mar.  13,  1970) 

M-36827  (July  2,  1971) 

M-36862;  80  I.D.  222  (1973) 
2  IBLA  265;  81  I.D.  227  (1974) 
2  IBLA  295;  81  I.D.  281  (1974) 

2  IBIA  309;  81  I.D.  306  (1974) 
3  IBLA  286  (Oct.  5,  1971) 
7  IBLA  286  (Sept.  22,  1972) 

-IA-D-17  (Dec.  28,  1967) 

-IA-1339  (Apr.  5,  1966) 

IA-1395  (June  30,  1966) 
IA-D-33  (Nov.  5,  1969) 

1  IBIA  284;  79  I.D.  450  (1972) 
16  IBLA  82  (June  26,  1974) 
— M-36772  (July  8,  1968) 
-77  I.D.  113  (1970) 

M-36862;  80  I.D.  222  (1973) 
—M-36862;  80  I.D.  222  (1973) 

-18  IBLA  62  (Nov.  20,  1974) -72  I.D.  361 

12  IBLA  1;  80  I.D.  441  (1973) 
-M-36839  (Oct.  28,  1971) 
-72  I.D.  100,  352 

73  I.D.  339 



ccv 
48  STAT  —  Continued: 49  STAT  —  Continued: 

1271 

1272 

115 

163 
316 
378 

383 
449 

500 

666 

674 

676 

678 

803 
838 

991 
1011 

1250 
1803 

A-29932  (Feb.  24,  1965) 
A-30301  (June  16,  1965) 

ES-3595  (July  24,  1968) 
M-36692  (July  21,  1966) 

M-36697  (Oct.*  7,  1966) 5  1BLA  197  (Mar.  20,  1972) 

7  IBLA  282  (Sept.  22,  1972) 
7  IBLA  314  (Sept.  22,  1972) 

9  IBLA  208  (Jan.  30,  1973) 
12  IBLA  1;  80  I.D.  441  (1973) 

17  IBLA  1  (Aug.  22,  1974) 
—9  IBLA  37  (Jan.  11,  1973) 

9  IBLA  178  (Jan.  29,  1973) 
-72  I.D.  100 
73  I.D.  339 

A-29932  (Feb.  24,  1965) 
A-30432  (Oct.  27,  1965) 
A-30391  (Mar.  16,  1966) 

A-30560  (July  27,  1966) 
A-30612  (Dec.  12,  1966) 
9  IBLA  163;  80  I.D.  18  (1973) 

12  IBLA  1;  80  I.D.  441  (1973) 
-73  I.D.  339 
-72  I.D.  505 

73  I.D.  172 

75  I.D.  140 
76  I.D.  290 

M-36692  (July  21,  1966) 
14  IBLA  62  (Dec.  10,  1973) 

15  IBLA  232;  81  I.D.  187  (1974) 
—74  I.D.  64 

A-30337  (July  22,  1965) 
A-30432  (Oct.  27,  1965) 

A-30418  (Oct.  28,  1965) 
A-30530  (June  15,  1966) 

A-30578  (Aug.  15,  1966) 
A-30594  (Dec.  14,  1966) 
10  IBLA  106  (Mar.  8,  1973) 

12  IBLA  255;  80  I.D.  531  (1973) 
14  IBLA  125  (Dec.  28,  1973) 
15  IBLA  13  (Feb.  28,  1974) 

17  IBLA  192  (Sept.  16,  1974) 

—9  IBLA  294  (Feb.  6,  1973) 

-72  I.D.  505 

4  IBLA  192;  78  I.D.  368  (1971) 
13  IBLA  306;  80  I.D.  702  (1973) 
'72  I.D.  92 

-M-36732  (May  3,  1968) 
-M-36761  (May  1,  1967) 

M-36862;  80  I.D.  222  (1973) 
2  IBIA  295;  81  I.D.  281  (1974) 

'75  I.D.  289 

-2  IBMA  5;  80  I.D.  21  (1973) 
-2  IBLA  156  (Apr.  12,  1971) 
10  IBLA  81  (Mar.  8,  1973) 
•74  I.D.  97 

-74  I.D.  285 

IA-1578  (Feb.  29,  1968) 
M-36776  (May  7,  1969) 

►76  I.D.  196,  271 
11  IBLA  174  (June  21,  1973) 

12  IBLA  282;  80  I.D.  538  (1973) 

—6  IBLA  52  (May  18,  1972) 

—5  IBLA  137;  79  I.D.  67  (1972) 
— M-36747  (July  11,  1968) 
— M-36858  (Feb.  22,  1973) 
-72  I.D.  269 
73  I.D.  363 

—M-36761  (May  1,  1967) 
— M-36708  (July  18,  1967) 

M-36711  (July  18,  1967) 
M-36724  (Jan.  17,  1968) 

M-36737  (Apr.  26,  1968) 

•ec.  1806 

1817 

1967 
1976 

1985 

50  STAT: 

522 

525 

526 

731 

735 

862 

863 

874 875 

917 

1827 

•ec.   193 

347 

1037 

1209 
1252 

1002 
1127 1187 

1194 

1195 

1197 

1243 1347 

-A-30627  (Mar.  10,  1967) 

M-36736  (Apr.  9,  1968) -74  I.D.  97 

78  I.D.  352  (1971) -76  I.D.  313 

-72  I.D.  Ill,  138 

73  I.D.  339 
A-30228  (Mar.  26,  1965) 
A-29533  (June  10,  1965) 

A-30351  (Sept.  24,  1965) 
A-30432  (Oct.  27,  1965) 
7  IBLA  14  (July  24,  1972) 

12  IBLA  1;  80  I.D.  441  (1973) 
—M-36732  (May  3,  1968) 

•72  I.D.  505 

4  IBLA  192;  78  I„D.  368  (1971) 

13  IBLA  306;  80  I.D.  702 '72  I.D.  505 

13  IBLA  306;  80  I.D.  702  (1973) 
'75  I.D.  289 
'74  I.D.  15 

M-36874;  81  I.D. 
— M-36874;  81  I.D. 

—7  IBLA  286  (Sept 

16  IBLA  82  (June 
—7  IBLA  286  (Sept 

16  IBLA  82  (June 
-M-36697  (Oct.  7, 

-M-36697  (Oct.  7, 
— M-36771  (July  25 

M-36709  (Aug.  1, 
-M-36795  (Nov.  25 
-M-36734  (Apr.  5, 

72  (1974) 

72  (1974) 

.  22,  1972) 

26,  1974) 

.  22,  1972) 

26,  1974) 1966) 
1966) 

,  1967) 

1967) 

,  1969) 

1968) 

-73  I.D.  333 

-A-30627  (Mar.  10,  1967) 

M-36745  (Apr.  19,  1968) 
12  IBLA  382  (Aug.  24,  1973) 
-73  I.D.  123 

77  I.D.  174  (1970) 
A-30302  (Feb.  3,  1965) 

A-30261  (Apr.  22,  1965) 
A-30225  (Apr.  29,  1965) 

A-30348  (Aug.  26,  1965) 
A-30478  (July  21,  1966) 
A-30520  (Jan.  17,  1967) 
A-30627  (Mar.  10,  1967) 

A-30699  (Mar.  23,  1967) 

A-30681,  A-30686  (May  3,  1967) 
1  IBIA  277;  79  I.D.  437  (1972) 
6  IBLA  1  (May  8,  1972) 

—M-36732  (May  3,  1968) 

— M-36773  (Jan.  8,  1969) 

-3  IBLA  125  (Aug.  20,  1971) 

•15  IBLA  13  (Feb.  28,  1974) 
-M-36806  (June  3,  1970) 
•73  I.D.  252 

M-36766  (June  8,  1966) 

M-36771  (July  25,  1967) 

M-36709  (Aug.  1,  1967) 

M-36874;  81  I.D.  72  (1974) 
14  IBLA  343  (Feb.  11,  1974) 

-36771  (July  25,  1967) 
M-36709  (Aug.  1,  1967) 

M-36874;  81  I.D.  72  (1974) 
-M-36771  (July  25,  1967) 

M-36709  (Aug.  1,  1967) -73  I.D.  252 

-A-30627  (Mar.  10,  1967) 

—4  IBLA  192;  78  I.D.  368  (1971) 



CCVI 

249 
406 
420 

593 
745 

746 

928 

954 

1109 

1112 
1187 

1234 
1235 

55 STAT: 

sec .   631 
745 

56 
STAT: 

1022 
1080 

58  STAT: 

100 
280 

734 
736 

737 
747 

765 
887 
890 

891 

59 STAT: 

•er .  318 
329 

465 

622 

60 STAT: 

aec .  225 

237 

238 

239 

242 

-78  I.D.  18  (1971) 
— M-36735  (Jan.  31 

—M-36735  (Jan.  31, 
—M-36773  (Jan.  8, 

—3  IBIA  195;  81  I. 
— IA-D-33  (Nov.  5. 

1  IBIA  320;  79  I, 

-10  IBLA  363;  80  I. 
-77  I.D.  41 

A-30718  (May  16, 
1  IBLA  417  (Sept, 
9  IBLA  370  (Feb. 

10  IBLA  363;  80  I, 
13  IBLA  69  (Sept. 
-M-36856  (Feb.  22, 
-M-36856  (Feb.  22, 
-73  I.D.  25 

15  IBLA  165  (Mar. 
-72  I.D.  92 

-72  I.D.  92 

,  1968) 1968) 
1969) 

D.  718  (1974) 
1969) 

D.  619  (1972) 
D.  301  (1973) 

1967) 

21,  1970) 
14,  1973) 
D.  301  (1973) 
18,  1973) 
1973) 

1973) 

26,  1974) 

626    
809    

895   939    

950    

952 

•78  I.D.  352  (1971) 

•78  I.D.  352  (1971) 

-M-36773  (Jan.  8,  1969) 
-2  IBIA  43; 

2  IBIA  265; 
-2  IBIA  265; 

•75  I.D.  155 

50  I.D.  534  (1973) 
81  I.D.  227  (1974) 

81  I.D.  227  (1974) 

956 

957 

958 
968 

-72  I.D.  13 

-3  IBLA  134  (Aug.  20,  1971) 
-3  IBLA  90  (Aug.  9,  1971) 

-3  IBLA  90  (Aug.  9,  1971) 

-3  IBLA  90  (Aug.  9,  1971) 
•73  I.D.  25 

A-30354  (Sept.  29,  1965) 
-4  IBLA  181  (Dec.  23,  1971) 
-M-36711  (July  18,  1967) 

-M-36874;  81  I.D.  72  (1974) 
-M-36711  (July  18,  1967) 

-M-36735  (Jan.  31,  1968) 

-M-36735  (Jan.  31,  1968) 

-3  IBLA  134  (Aug.  20,  1971) 
•75  I.D.  338 

-M-36773  (Jan.  8,  1969) 
-A-30191  (Apr.  2,  1965) 

A-30225  (Apr.  29,  1965) 
A-30621  (Jan.  9,  1967) 

A-30654  (Feb.  16,  1967) 
1  IBIA  24  (Nov.  17,  1970) 

-74  I.D.  161   . 

A-30191  (Apr.  ?,  1965) 
72  I.D.  352 

76  I.D.  160 
A-30191  (Apr. 

2, 

1965) 

A-30405  (Oct. 

28, 

1965) 

72  I.D.  223,  361 
74  I.D.  191 
A-30191  (Apr. 

2, 

1965) 

A-30225  (Apr. 

29, 

1965) 

A-30654  (Feb. 

16. 

1967) 

72  I.D.  212 
A-30391  (Mar. 

16. 

1966) 

1  IBIA  76;  78 I.I .  105  (1971) 

1049 

1097 
1099 

1100 
1352 

136 

147 177 449 

681 

731 

732 

790 913 

-76  I.D.  160 

A-30191  (Apr.  2,  1965) 
A-30405  (Oct.  28,  1965) 

-A-30760  (Sept.  19,  1967) 
-M-36856  (Feb.  22,  1973) 
-M-36766  (June  8,  1966) 

-3  IBIA  274  (Nov.  17,  1969) 
-A-30241  (May  7,  1965) 

IA-1578  (Feb.  29,  1968) -72  I.D.  251 

76  I.D.  271 

A-30669  (Nov.  8,  1966) 
A-30690  (Nov.  16,  1966) 

A-30712  (Nov.  25,  1966) 

5  IBLA  16;  79  I.D.  21  (1972) 
11  IBLA  174  (June  21,  1973) 
12  IBLA  282;  80  I.D.  538  (1973) 
13  IBLA  21;  80  I.D.  599  (1973) 
-76  I.D.  196,  271 

A-30493  (Mar.  14,  1966) 
M-36776  (May  7,  1969) 

7  IBLA  261  (Sept.  15,  1972) -72  I.D.  287 

74  I.D.  229 

77  I.D.  181  (1970) 

A-30179  (Mar.  5,  1965) 

3  IBLA  280  (Sept.  30,  1971) 
-A-30569  (Aug.  3,  1966) 

3  IBLA  307  (Oct.  5,  1971) 

-12  IBLA  282;  80  I.D.  538  (1973) 
13  IBLA  258  (Oct.  17,  1973) 

-3  IBLA  134  (Aug.  20,  1971) 
•  IA-836  (May  2,  1966) 

IA-836  (Nov.  21,  1966) 
IA-1158  (May  2,  1966) 

1  IBIA  269;  79  I.D.  428  (1972) 
3  IBIA  56;  81  I.D.  511  (1974) 

3  IBIA  68;  81  I.D.  517  (1974) 
3  IBIA  91;  81  I.D.  505  (1974) 

-IA-1156  (Apr.  7,  1966) 

IA-836  (May  2,  1966) 
IA-1158  (May  2,  1966) 

1  IBIA  76;  78  I.D.  105  (1971) 

3  IBIA  56;  81  I.D.  511  (1974) 

3  IBIA  68;  81  I.D.  517  (1974) 

3  IBIA  91;  81  I.D.  505  (1974) 
-M-36773  (Jan.  8,  1969) 

12  IBLA  1;  80  I.D.  441  (1973) 
-9  IBLA  58  (Jan.  12,  1973) 

•  1  IBLA  64  (Oct.  12,  1970) 
1  IBLA  449  (Nov.  16,  1970) 
3  IBLA  90  (Aug.  9,  1971) 

10  IBLA  232  (Apr.  6,  1973) 

17  IBLA  228  (Sept.  17,  1974) 
•17  IBLA  402  (Oct.  31,  1974) •74  I.D.  365 

—2  IBMA  5;  80  I.D.  21  (1973) 
-15  IBLA  345  (May  14,  1974) 
-10  IBLA  243  (Apr.  9,  1973) 

—3  IBLA  90  (Aug.  9,  1971) 
-A-30239  (Apr.  16,  1965) 

A-31025  (Mar.  27,  1970) 
3  IBLA  134  (Aug.  20,  1971) 

9  IBLA  347;  80  I.D.  202  (1973) 
17  IBLA  105  (Sept.  10,  1974) 

18  IBLA  109;  81  I.D.  685  (1974) 
-M-36775  (May  13,  1969) 
-M-36775  (May  13,  1969) 

-12  IBLA  1;  80  I.D.  441  (1973) 
-74  I.D.  57,  133 

A-30274  (Apr.  21,  1965) 
A-30444  (Dec.  6,  1965) 

A-30431  (Dec.  17,  1965) 
A-30541  (June  9,  1966) 

A-30585  (Oct.  4,  1966) 



61  STAT  —  Continued: 

CCVII 

sec.  913 •ec.  572  —  Continued: 

80 

162 
211 

269 
275 

289 

291 

292 

946 
982 

1155 

1161 
1224 

63  STAT: 

sec.   31 

201 

214, 

215 

377 

378 
384 

385 
393 
724 

909 

64  STAT: 

95 

248 
311 

382 
389 

572 

A-30735  (Nov.  16,  1966) 
A-30600  (Dec.  1,  1966) 
A-30652  (Jan.  18,  1967) 
1  IBLA  87  (Oct.  30,  1970) 
9  IBLA  91  (Jan.  16,  1973) 

-A-30393  (June  30,  1965) 
A-30444  (Dec.  6,  1965) 
A-30541  (June  9,  1966) 

A-30656  (Jan.  19,  1967) 
A-30684  (Jan.  19,  1967) 

681 

682 
683 690 

798 845 

1262 

— M-36709  (Aug.  1,  1967) 
2  IBIA  320  (June  27,  1974) 

—2  IBIA  175;  81  I.D.  90  (1974) 
— M-36697  (Oct.  7,  1966) 

— H-36772  (July  8,  1968) 
2  IBIA  265;  81  I.D.  227  (1974) 

—M-36735  (Jan.  31,  1968) 

—5  IBLA  137;  79  I.D.  67  (1972) 
-74  I.D.  76 

A-30197  (Jan.  7,  1965) 
-74  I.D.  76 

A-30569  (Aug.  3,  1966) 
A-30682  (May  5,  1967) 

A-30641  (May  17,  1967) 
— A-30711  (Nov.  16,  1966) 
12  IBLA  282;  80  I.D.  538  (1973) 
-74  I.D.  76 

-IA-1288  (May  16,  1966) 

-12  IBLA  1;  80  I.D.  441  (1973) 
-73  I.D.  179 

•78  I.D.  18  (1971) 
■78  I.D.  18  (1971) 

65 

STAT: 

sec .   701 
706 

67 STAT: 

-76  I.D.  357 

— A-31029  (Dec.  30,  1968) 
9  IBLA  216  (Jan.  31,  1973) 

-12  IBLA  282;  80  I.D.  538  (1973) 
-A-31029  (Dec.  30,  1968) 

9  IBLA  216  (Jan.  31,  1973) 
•72  I.D.  505 

75  I.D.  245 

A-29911  (June  29,  1965) 
■75  I.D.  245 
•74  I.D.  133 

■72  I.D.  505 

-M-36856  (Feb.  22,  1973) 

•36766  (June  8,  1966) 

•3  IBLA  90  (Aug.  9,  1971) 

227 

228 

359 
462 

468 
495 

539 

566 

586 

588 

-73  I.D.  70 

10  IBLA  221;  80  I, 

15  IBLA  174;  81  I, 
-72  I.D.  236 

A-30085  (Feb.  23, 
A-30228  (Mar.  26, 
A-30305  (June  7, 

A-30314  (Jane  7, 
A-30375  (Aug.  11, 
A-30637  (Dec.  28, 
A-30914  (May  27, 
A-31011  (Sept.  5, 

10  IBLA  221;  80  I. 
14  IBLA  233  (Jan. 

-M-36743  (Mar.   19, 
-6  IBLA  216;   79  I. 
-M-36727  (Mar.   27, 
•74  I.D.   365 
-IA-1295  (Nov.   2, 

IA-1327   (Feb.    7, 

D.   268  (1973) 
D.   150  (1974) 

1965) 
1965) 

1965) 
1965) 

1965) 
1966) 

1968) 
1969) 

D.  268  (1973) 

24,  1974) 1968) 

D.  416  (1972) 1968) 

1965) 

1966) 

590 

592 

253 
358 

583 

584 

IA-T-21  (Aug.  8,  1969) 
IA-T-24  (Feb.  24,  1970) 

3  IBIA  284  (Jan.  2,  1974) 
9  IBLA  347;  80  I.D.  202  (1973) ■72  I.D.  183 

■72  I.D.  183 
•72  I.D.  248 

-M-36795  (Nov.  25,  1969) 
•75  I.D.  312 

■78  I.D.  18  (1971) 
■75  I.D.  403 

77  I.D.  141  (1970) 
IA-T-21  (Aug.  8,  1969) 

M-36862;  80  I.D.  222  (1973) 
3  IBIA  274  (Nov.  17,  1969) 

-4  IBLA  261  (Jan.  21, 
-4  IBLA  261  (Jan.  21, 

1972) 

1972) 

•75  I.D.   8 

M-36801   (Jan.    29,   1970) •72  I.D.  409 

74  I.D.  214 

A-30291  (June  8,  1965) 

A-30383  (Aug.  19,  1965) 
A-30454  (Mar.  9,  1966) 

A-30573  (Aug.  3,  1966) 

5  IBLA  252  (Mar.  23,  1972) 

9  IBLA  363;  80  I.D.  209  (1973) 
-14  IBLA  237  (Jan.  25,  1974) 
•77  I.D.  69  (1970) 
•74  I.D.  229 

75  I.D.  147 

15  IBLA  345  (May  14,  1974) -73  I.D.  110 

74  I.D.  229 

-15  IBLA  345  (May  14,  1974) 
-77  I.D.  69  (1970) 
•73  I.D.  305 

75  I.D.  397 •72  I.D.  87 

■78  I.D.   18  (1971) 

M-36712  (Sept.   26,   1967) •74  I.D.   397 

78  I.D.  18,  39  (1971) 

M-36712  (Sept.  26,  1967) 
M-36821  (Mar.  19,  1971) 

M-36864  (Oct.  10,  1972) 

2  IBIA  224;  81  I.D.  177  (1974) 
•78  I.D.  18  (1971) 

IA-D-33  (Nov.  5,  1969) 

M-36768  (Feb.  7,  1969) 

M-36783  (Sept.  10,  1969) 
•78  I.D.  39  (1971) 

-M-36745  (Apr.  19,  1968) 

•75  I.D.  140 

76  I.D.  290 

A-30544  (Jan.  17,  1967) 

12  IBLA  282;  80  I.D.  538  (1973) •73  I.D.  123 

A-30228  (Mar.  26,  1965) 
A-30360  (June  30,  1965) 

-A-30354  (Sept.  29,  1965) 
-IA-1668  (June  11,  1968) 
•74  I.D.  285 

A-30783  (Aug.  21,  1967) 
M-36776  (May  7,  1969) 

12  IBLA  282;  80  I.D.  538  (1973) •72  I.D.  217 

M-36776  (May  7,  1969) 



CCVIII 

68  STAT  —  Continued: 69  STAT  —  Continued: 

585 

622 
674 

708 

710 

711 

715 

718 
721 
770 
789 

830 
832 

1191 

1265 

A57 

67 

269 

367 

367(8] 

•72  I.D.  21 

77  I.D.  181  (1970) 

A-30257  (Feb.  3,  1965) 
A-30183  (Feb.  16,  1965) 

A-30498  (Apr.  21,  1966) 

A-30512  (July  6,  1966) 
A-30546  (Aug.  10,  1966) 
A-30566  (Aug.  11,  1966) 

A-30723  (Apr.  18,  1967) 
3  IBLA  280  (Sept.  30,  1971) 
3  IBLA  307  (Oct.  5,  1971) 

4  IBLA  153;  78  I.D.  359  (1971) 
4  IBLA  274  (Jan.  21,  1972) 
6  IBLA  233  (June  22,  1972) 
8  IBLA  248  (Nov.  30,  1972) 

8  IBLA  268  (Dec.  6,  1972) 
11  IBLA  174  (June  21,  1973) 

12  IBLA  201  (July  17,  1973) 
13  IBLA  60  (Sept.  17,  1973) 

13  IBLA  279  (Oct.  25,  1973) 
14  IBLA  287  (Jan.  31,  1974) 
14  IBLA  361  (Feb.  21,  1974) 

15  IBLA  89  (Mar.  11,  1974) 
15  IBLA  104  (Mar.  12,  1974) 

16  IBLA  102  (June  28,  1974) 

16  IBLA  379  (Aug.  21,  1974) 
17  IBLA  9  (Aug.  26,  1974) 

17  IBLA  16  (Aug.  29,  1974) 
18  IBLA  1  (Nov.  7,  1974) 
18  IBLA  92  (Nov.  27,  1974) 

18  IBLA  97  (Nov.  27,  1974) 
18  IBLA  162  (Dec.  24,  1974) 

-M-36732  (May  3,  1968) 
•78  I.D.  18  (1971) 

M-36768  (Feb.  7,  1969) 
•73  I.D.  305 

75  I.D.  397 
•73  I.D.  305 

75  I.D.  397 
•73  I.D.  305 

75  I.D.  397 

A-30311-C  (July  25,  1969) 
6  IBLA  124  (June  5,  1972) 

•73  I.D.  305 

-M-36737  (Apr.  26,  1968) 
-M-36737  (Apr.  26,  1968) 
-M-36732  (May  3,  1968) 

-1  IBLA  424  (Oct.  7,  1970) 
-IBCA-469-12-64  (Mar.  21,  1966) 
-M-36732  (May  3,  1968) 
-IA-D-13  (Oct.  5,  1967) 

M-36740  (Nov.  17,  1967) 
-M-36732  (May  3,  1968) 

369 

372 

535 559 
618 

652 
667 679 

681 

682  — — 

682-683 

62 

105 

-A-30519  (Oct.  24,  1967) 

-A-30787  (July  23,  1968) 
16  IBLA  82  (June  26,  1974) 

-6  IBLA  124  (June  5,  1972) 
►72  I.D.  212 

74  I.D.  187 

75  I.D.  127 
76  I.D.  160 

77  I.D.  83  (1970) 

A-30191  (Apr.  2,  1965) 

A-30459  (Nov.  17,  1965) 
A-30515  (July  1,  1968) 

A-31049  (Mar.  3,  1970) 
1  IBLA  103  (Nov.  23,  1970) 

3  IBLA  134  (Aug.  20,  1971) 

5  IBLA  179  (Mar.  15,  1972) 
10  IBLA  332  (May  1,  1973) 

12  IBLA  393;  80  I.D.  571  (1973) 
14  IBLA  220  (Jan.  24,  1974) 

17  IBLA  20;  81  I.D.  472  (1974) 

—8  IBLA  447  (Dec.  29,  1972) 

290  — « 

457-462 

498 

524 

626 
709 

712 715 

954 

•72  I.D.  141,  212 

73  I.D.  184,  305 

75  I.D.  127,  320 
76  I.D.  299 

A-30239  (Apr.  16,  1965) 

A-30225  (Apr.  29,  1965) 
A-30313  (June  8,  1965) 

A-30395  (Sept.  9,  1965) 
A-30351  (Sept.  24,  1965) 
A-30414  (Oct.  28,  1965) 

A-30420  (Oct.  29,  1965) 

A-30439  (Nov.  30,  1965) 
A-30497  (Mar.  28,  1966) 

A-30614  (Nov.  21,  1966) 
A-30646  (Jan.  31,  1967) 

2  IBLA  274;  78  I.D.  173  (1971) 
8  IBLA  447  (Dec.  29,  1972) 

9  IBLA  281;  80  I.D.  261  (1973) 

11  IBLA  194;  80  I.D.  408  (1973) 
12  IBLA  393;  80  I.D.  571  (1973) 
14  IBLA  10  (Nov.  27,  1973) 
15  IBLA  43  (Feb.  28,  1974) 
►72  I.D.  141,  233 

73  I.D.  184,  305 

A-30321  (Feb.  3,  1965) 
A-30395  (Sept.  9,  1965) 
A-30607  (Oct.  31,  1966) 
A-30646  (Jan.  31,  1967) 

9  IBLA  281;  80  I.D.  261  (1973) -73  I.D.  305 

9  IBLA  281;  80  I.D.  261  (1973) 
12  IBLA  282;  80  I.D.  538  (1973) 
—1  IBLA  192  (Dec.  29,  1970) 

3  IBLA  11  (July  7,  1971) 

4  IBLA  23;  78  I.D.  312  (1971) 
4  IBLA  163  (Dec.  23,  1971) 

7  IBLA  79  (Aug.  16,  1972) 

8  IBLA  21;  79  I.D.  636  (1972) 
9  IBLA  370  (Feb.  14,  1973) 

10  IBLA  363;  80  I.D.  301  (1973) 
11  IBLA  166  (June  15,  1973) 
—4  IBLA  163  (Dec.  23,  1971) 
— M-36761  (May  1,  1967) 

— M-36727  (Mar.  27,  1968) 
—M-36732  (May  3,  1968) 

— M-36775  (May  13,  1969) 
-75  I.D.  397 

— A-30616  (Dec.  1,  1966) 

A-30632  (Dec.  15,  1966) 
— A-30632  (Dec.  15,  1966) 

-15  IBLA  288;  81  I.D.  251  (1974) 

-2  IBIA  265;  81  I.D.  227  (1974) 
-M-36709  (Aug.  1,  1967) 

-A-30214  (Mar.  30,  1965) 
-M-36858  (Feb.  22,  1973) 

-8  IBLA  299  (Dec.  6,  1972) 

9  IBLA  56  (Jan.  12,  1973) •73  I.D.  179 

74  I.D.  409 

~OHA  72-BR-l;  81  I.D.  412  (1974) 
-A-30760  (Sept.  19,  1967) •73  I.D.  1 

A-30243  (Mar.  29,  1965) 

6  IBLA  58;  79  I.D.  391  (1972) 
-A-30228  (Mar.  26,  1965) 

A-30360  (June  30,  1965) 

6  IBLA  58;  79  I.D.  391  (1972) 

-6  IBLA  58;  79  I.D.  391  (1972) 
-A-30201  (Feb.  3,  1965) 

A-30214  (Mar.  30,  1965) 

A-30318  (June  10,  1965) 

A-30471  (Apr.  21,  1966) 
-A-30577  (Sept.  12,  1966) 

A-30593  (Oct.  17,  1966) 
A-30953  (Mar.  7,  1969) 



CCIX 

Continued: 

1087 
1119 
1295 

71  STAT: 

291 

412 
464 

M-36763  (Apr.  28,  1967) 
3  IBLA  114,  125,  134  (Aug.  20, 

1971) 

-72  I.D.  156 

M-36771  (July  25,  1967) 
M-36709  (Aug.  1,  1967) 

-M-36732  (May  3,  1968) 
-72  I.D.  13 

-78  I.D.  352  (1971) 

-4  IBLA  261  (Jan.  21,  1972) 
•72  I.D.  13 

-M-36741  (Jan.  8,  1968) 

•ec.  1687 

1698 1699 

1701 

1766 
1773 

73  STAT: 

•ec.   110 
420 

490 

571 

602 

-72  I.D.  361 

12  IBLA  1;  80  I.D.  441  (1973) 
-M-36685  (Dec.  10,  1965) 
-M-36685  (Dec.  10,  1965) 

-12  IBLA  282;  80  I.D.  538  (1973) 
— M-36740  (Nov.  17,  1967) 
— M-36740  (liov.  17,  1967) 

■12  IBLA  282;  80  I.D.  538  (1973) •76  I.D.  313 

•12  IBLA  282;  80  I.D.  538  (1973) 
-A-30600  (Dec.  1,  1966) 

12  IBLA  282;  80  I.D.  538  (1973) •72  I.D.  83 

72  STAT: 

27 

29 
30 

322 

324 
330 
339 

339- 
340 

341 

342 
343 

563 

568 
571 

615 
619 

751 
829 

928 

935 

954 
986 

1162 
1686 

•15  IBLA  43  (Feb.  28,  1974) 
•72  I.D.  505 

•74  I.D.  141 

-A-30814,  A-30816  (Nov.  21, 
1967) 

1967) 

•72  I.D.  217 

-13  IBLA  323  (Nov.  5,  1973) 
-73  I.D.  1 

A-30228  (Mar.  26,  1965) 

A-30814,  A-30816  (Nov.  21, 
A-30604  (Sept.  26,  1968) 
A-31043  (Nov.  4,  1969) 

M-36763  (Apr.  28,  1967) 
M-36834  (Aug.  27,  1971) 
3  IBLA  237;  78  I.D.  300  (1971) 

12  IBLA  1;  80  I.D.  441  (1973) 
13  IBLA  292  (Oct.  29,  1973) 
14  IBLA  305  (Feb.  1,  1974) 

14  IBLA  330  (Feb.  4,  1974) 
15  IBLA  19  (Feb.  28,  1974) 

15  IBLA  30  (Feb.  28,  1974) 
15  IBLA  76  (Mar.  11,  1974) 
17  IBLA  306  (Oct.  7,  1974) 
17  IBLA  348  (Oct.  29,  1974) 

—6  IBLA  58;  79  I.D.  391  (1972) 
-73  I.D.  1 

75  I.D.  297 

A-30604  (Sept.  26,  1968) 
A-30955  (Apr.  8,  1969) 
A-31024  (Nov.  3,  1969) 

14  IBLA  305  (Feb.  1,  1974) 
15  IBLA  76  (Mar.  11,  1974) 

—A-30604  (Sept.  26,  1968) 

—A-30604  (Sept.  26,  1968) 
—A-30604  (Sept.  26,  1968) 

3  IBLA  237;  78  I.D.  300  (1971) 

— M-36712  (Sept.  26,  1967) 

M-36712  (Supp.)  (Jan.  15,  1968) 
— M-36727  (Mar.  27,  1968) 

—M-36732  (May  3,  1968) 

-14  IBLA  188;  81  I.D.  26  (1974) 
14  IBLA  333  (Feb.  5,  1974) 

-12  IBLA  282;  80  I.D.  538  (1973) 
— M-36742  (Jan.  19,  1968) 

M-36756  (Oct.  8,  1968) 
— A-30085  (Feb.  23,  1965) 

-11  IBLA  53;  80  I.D.  323  (1973) 
-73  I.D.  207 
74  I.D.  141 

75  I.D.  176 

A-30432  (Oct.  27,  1965) 
Nev  Mexico  01679  (July  18,  1966) 

9  IBLA  22;  80  I.D.  1  (1973) 

— M-36745  (Apr.  19,  1968) 

-12  IBLA  282;  80  I.D.  538  (1973) 
— M-36857  (Feb.  22,  1973) 
— M-36740  (Nov.  17,  1967) 
-72  I.D.  361 

12  IBLA  1;  80  I.D.  441  (1973) 

201 205 
206 215 

334 

732 
781 

782 

-72  I.D.  189 

73  I.D.  305 

74  I.D.  76 
A-30220  (Jan.  14,  1965) 

A-30233  (Feb.  18,  1965) 
A-30516  (Nov.  4,  1966) 

A-30641  (May  17,  1967) 

14  IBLA  107  (Dec.  21,  1973) 

-12  IBLA  282;  80  I.D.  538  (1973) 
-17  IBLA  402  (Oct.  31,  1974) 

—6  IBLA  216;  79  I.D.  416  (1972) 
— A-31094  (Apr.  23,  1969) 
A-30706  (Mar.  28,  1967) 

A-31086  (Feb.  2,  1970) 

6  IBLA  216;  79  I.D.  416  (1972) 
13  IBLA  4;  80  I.D.  595  (1973) 
—4  IBLA  23;  78  I.D.  312  (1971) 

6  IBLA  156  (June  8,  1972) 

6  IBLA  288  (July  3,  1972) 

10  IBLA  363;  80  I.D.  301  (1973) 
13  IBLA  69  (Sept.  18,  1973) 
6  IBLA  288  (July  3,  1972) 

78  I.D.  101  (1971) 
75  I.D.  245 
•77  I.D.  166  (1970) 

M-36839  (Oct.  28,  1971) 

17  IBLA  435  (Nov.  7,  1974) 
-M-36751  (Sept.  6,  1968) 

•72  I.D.  153,  266,  527 

73  I.D.  145,  211 

74  I.D.  46,  57,  133,  285 
76  I.D.  196 

A-30290  (Apr.  29,  1965) 
A-30440  (Oct.  27,  1965) 

A-30493  (Mar.  14,  1966) 
A-30522  (June  14,  1966) 

A-30512  (July  6,  1966) 
A-30587  (Aug.  25,  1966) 

A-30610  (Oct.  24,  1966) 
A-30669  (Nov.  8,  1966) 

A-30597,  A-30619  (Nov.  1,  1966) 
A-30735  (Nov.  16,  1966) 

A-30716  (Mar.  30,  1967) 
A-30700  (May  25,  1967) 

A-30870  (Nov.  22,  1967) 
M-36776  (May  7,  1969) 

M-36843  (Nov.  12,  1971) 
6  IBLA  179  (June  15,  1972) 

11  IBLA  174  (June  21,  1973) 
12  IBLA  206  (July  17,  1973) 

12  IBLA  282;  80  I.D.  538  (1973) 
14  IBLA  333  (Feb.  5,  1974) -72  I.D.  486 

A-30179  (Mar.  5,  1965) 

A-30323  (May  12,  1965) 
A-30402  (May  14,  1965) 

A-30359  (July  9,  1965) 

A-30392  (Sept.  15,  1965) 
A-30472  (Feb.  28,  1966) 



ccx 

74  STAT  —  Continued: 

see.  782  —  Continued: 

785 

786 
787 

789 

791 

899 

928 

982 

1024 
1028 

75 
STAT: 

•ec .  166 
584 
680 

76 STAT: 

•ec .   89 

407 

652 

653 

693 
698 

704 
943 

1127 

A-30496  (*:«r.  10,  1966) 
A-30493  (M«r.  14,  1966) 
A-30461  (K  -.17,  1966) 
A-30498  (Apr.  21,  1966) 
A-30741  (May  29,  1967) 

-72  I.D.  217 

M-36776  (May  7,  1969) 
— A-30600  (Dec.  1,  1966) 

— A-30575  (Oct.  31,  1966) 
— A-30575  (Oct.  31,  1966) 

M-36843  (Nov.  12,  1971) 
-72  I.D.  287 

A-30600  (Dec.  1,  1966) 
-72  I.D.  217 

A-30300  (May  13,  1965) 
A-30500  (Jan.  21,  1966) 
A-30684  (Jan.  19,  1967) 

•73  I.D.  211,  293 
75  I.D.  329 

A-30216  (Jan.  11,  1965) 
A-30241  (May  7,  1965) 
A-30473  (Nov.  30,  1965) 

A-30566  (Aug.  11,  1966) 

A-30587  (Aug.  25,  1966) 
A-30669  (Nov.  8,  1966) 
A-30690  (Nov.  16,  1966) 

A-30712  (Nov.  25,  1966) 
3  IBLA  280  (Sept.  30,  1971) 

-A-30492  (Mar.  14,  1966) 

■12  IBLA  282;  80  I.D.  538  (1973) 
-9  IBLA  22;  80  I.D.  1  (1973) 
-A-30434  (June  8,  1965) 

A-30413  (Dec.  16,  1965) 

-9  IBLA  22;  80  I.D.  1  (1973) 
-A-30334  (June  30,  1965) 

52  — 
88  - 

252 

253 
337 
340 

389 

390 

554 
710 

751 

-M-36732  (May  3.  1968) 

•M-36741   (Jan.   8,   1968) 
-M-36766  (June  8,   1966) 

754 

890 897 

934 

938 939 

986 

1039 

1039- 

1298 

-2  IBLA  229  (Apr.  30,  1971) 
8  IBLA  261  (Dec.  5,  1972) 

— M-36874;  81  I.D.  72  (1974) 
-75  I.D.  127,  255 

8  IBLA  447  (Dec.  29,  1972) 
-72  I.D.  13 

— M-36740  (Nov.  17,  1967) 
— M-36740  (Nov.  17,  1967) 

-M-36740  (Nov.  17,  1967) 

-A-30498  (Apr.  21,  1966) 

A-30512  (July  6,  1966) 
A-30966  (Oct.  29,  1968) 

A-31159  (Mar.  2,  1970) 
3  IBLA  307  (Oct.  5,  1971) 

13  IBLA  60  (Sept.  17,  1973) 

-73  I.D.  53,  166,  373 
A-30374  (Nov.  17,  1965) 

A-30571  (Feb.  14,  1966) 

A-30492  (Apr.  28,  1966) 
A-30524  (Apr.  28,  1966) 
A-30514  (June  14,  1966) 

A-30592  (Sept.  26,  1966) 

A-30688  (Sept.  27,  1966) 
A-30586  (Oct.  5,  1966) 
A-30605  (Oct.  31,  1966) 

A-30699  (Mar.  23,  1967) 
6  IBLA  1  (May  8,  1972) 

11  IBLA  287  (June  28,  1973) 
13  IBLA  319  (Nov.  5,  1973) 

— 1  IBLA  130  (Nov.  30,  1970) 
3  IBLA  134  (Aug.  20,  1971) 

— M-36727  (Mar.  27,  1968) 

•ec.  343 

396 

907 1028 

1303 

141 

192 
194 220 

250 
301 

304 

304, 

308 
309 

381 

384 

-A-30884  (Feb.  23,  1968) 
-A-30608  (Oct.  25,  1966) 

A-31025  (Mar.  27,  1970) 
•77  I.D.  20  (1970) 

•75  I.D.  289 

•75  I.D.  289 

•12  IBLA  1;  80  I.D.  441  (1973) 
-A-30932  (Dec.  5,  1968) 

-A-30960  (June  6,  1969) 

A-30999  (June  6,  1969) 
-M-36742  (Jan.  19,  1968) 

M-36756  (Oct.  8,  1968) 
-M-36737  (Apr.  26,  1968) 

-9  IBLA  139;  80  I.D.  7  (1973) 
12  IBLA  282;  80  I.D.  538  (1973) •74  I.D.  400 

A-30987  (Oct.  16,  1968) 

A-30937  (July  3,  1969) 

3  IBLA  11  (July  7,  1971) 
4  IBLA  23  (Oct.  27,  1971) 
4  IBLA  163  (Dec.  23,  1971) 

6  IBLA  288  (July  3,  1972) 

9  IBLA  370  (Feb.  14,  1973) 

10  IBLA  363;  80  I.D.  301  (1973) 
11  IBLA  166  (June  15,  1973) 
-A-30585  (Oct.  4,  1966) 
•74  I.D.  97 
•72  I.D.  13 

M-36709  (Aug.  1,  1967) •73  I.D.  81 

•73  I.D.  81 

-16  IBLA  385  (Aug.  21,  1974) •74  I.D.  187 

77  I.D.  174  (1970) 

M-36736  (Apr.  9,  1968) 
8  IBLA  148  (Nov.  16,  1972) 

13  IBLA  319  (Nov.  5,  1973) 

-5  IBLA  257  (Mar.  23,  1972) 
7  IBLA  372  (Sept.  29,  1972) 

•14  IBLA  75  (Dec.  10,  1973) 
■78  I.D.  352  (1971) 

1967) •74  I.D.  157 

IBCA-625-2-67  (Oct.  16, 
•74  I.D.  157 

IBCA-625-2-67  (Oct.  16,  1967) •73  I.D.  179 

M-36721  (July  11,  1967) 
■74  I.D.  409 

-A-30972  (Apr.  18,  1969) 

M-36703  (Apr.  7,  1967) •74  I.D.  365 

— IA-1654  (on  Reconsideration) 

(Nov.  2,  1967) 
-M-36773  (Jan.  8,  1969) 

-3  IBLA  322  (Oct.  8,  1971) 
-3  IBLA  322  (Oct.  8,  1971) 

-9  IBLA  22;  80  I.D.  1  (1973) 
•74  I.D.  161,  178,  409 
-M-36858  (Feb.  22,  1973) 

■36746  (May  10,  1968) 

-36861;  80  I.D.  220  (1973) 
-36724  (Jan.  17,  1968) 

-M-36746  (May  10,  1968) 

9  IBLA  304  (Feb.  13,  1973) 

17  IBLA  201;  81  I.D.  546  (1974) 

■11  IBLA  53;  80  I.D.  323  (1973) 
-2  IBIA  16;  80  I.D.  294  (1973) 
2  IBIA  43;  80  I.D.  534  (1973) 

11  IBLA  53;  80  I.D.  323  (1973) 
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—2  IBIA  43;  80  I.D.  534  (1973) 

—2  IBMA  95;  80  I.D.  317  (1973) 
11  IBLA  194;  80  I.D.  408  (1973) 

"14  IBLA  48;  80  I.D.  777  (1973) 
-M-36750  (Aug.  30,  1968) 
-78  I.D.  352  (1971) 
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— M-36808  (June  18,  1970) 
-M-36752  (Aug.  23,  1968) 

-M-36752  (Aug.  23,  1968) 
-M-36783  (Sept.  10,  1969) 
•78  I.D.  18  (1971) 

—76  I.D.  353 

78  I.D.  18,  39,  229,  349  (1971) 

M-36859  (Feb.  22,  1973) 

-78  I.D.  18,  39,  101  (1971) 
M-36821  (Mar.  19,  1971) 

-78  I.D.  18,  39  (1971) 
-78  I.D.  18,  39  (1971) 
-78  I.D.  18,  39  (1971) 
— M-36817  (Jan.  12,  1971) 

— 5  IBLA  226  (Mar.  22,  1972) 
8  IBLA  346  (Dec.  11,  1972) 

-77  I.D.  69  (1970) 

M-36777  (Apr.  22,  1969) 
8  IBLA  14  (Oct.  5,  1972) 

15  IBLA  288;  81  I.D.  251  (1974) 

—M-36777  (Apr.  22.  1969) 
15  IBLA  288;  81  I.D.  251  (1974) 

-15  IBLA  288;  81  I.D.  251  (1974) 

-18  IBLA  100  (Nov.  27,  1974) 

— 4  IBLA  261  (Jan.  21,  1972) 

-12  IBLA 
-77  I.D. 
-77  I.D. 
-77  I.D. 
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1  IBMA 
1  IBMA 
1  IBMA 

1  IBMA 
1  IBMA 
1  IBMA 
2  IBMA 

2  IBMA 
2  IBMA 

2 
2 

2 
2 
2 
2 

2 
2 
2 
2 
2 

2 
2  IBMA 
2  IBMA 

2  IBMA 
2  IBMA 

IBMA 
IBMA 
IBMA 

IBMA 

IBMA 
IBMA 
IBMA 

IBMA 
IBMA 

IBMA 
IBMA 

1;  80  I.D.  441  (1973) 
20  (1970) 
141  (1970) 
141  (1970) 

20  (1970) 

71;  78  I.D.  362  (1971) 

226;  80  I.D.  630  (1973) 
115  (May  11,  1972) 
128  (June  8,  1972) 

131;  79  I.D.  413  (1972 
138;  79  I.D.  425  (1972) 

170  (Aug.  14,  1972) 

175  (Aug.  22,  1972) 
182;  79  I.D.  674  (1972) 
196;  79  I.D.  625  (1972) 

217;  79  I.D.  701  (1972) 
243;  79  I.D.  730  (1972) 

250;  79  I.D.  736  (19.72) 

5;  80  I.D.  21  (1973) 
5;  80  I.D.  229  (1973) 
80;  80  I.D.  251  (1973) 
80;  80  I.D.  317  (1973) 
107;  80  I.D.  382  (1973) 

128;  80  I.D.  400  (1973) 

148.;  80  I.D.  436  (1973) 
154;  80  I.D.  438  (1973) 
167;  80  I.D.  578  (1973) 

80  I.D.  610  (1973) 
80  I.D.  627  (1973) 

277;  80  I.D.  656  (1973) 

291;  80  I.D.  711  (1973) 
303;  80  I.D.  716  (1973) 

310;  80  I.D.  310  (1973) 
315;  80  I.D.  739  (1973) 

327;  80  I.D.  744  (1973) 
336;  80  I.D.  748  (1973) 
348;  80  I.D.  781  (1973) 

197; 

216: 

2 IBMA  359;  80  I.D.  790  (1973) 

2 IBMA  364;  80  I.D.  802  (1973) 

3 IBMA  1;  81  I.D.  6  (1974) 
3 IBMA  10;  81  I.D.  34  (1974) 
3 IBMA  29;  81  I.D.  71  (1974) 
3 IBMA  45;  81  I.D.  109  (1974) 
3  IBMA  50;  81  I.D.  146  (1974) 

3 IBMA  54;  81  I.D.  147  (1974) 
3 IBMA  60;  81  I.D.  153  (1974) 
3 IBMA  64;  81  I.D.  154  (1974) 

3 IBMA  70;  81  I.D.  169  (1974) 
3 IBMA  78;  81  I.D.  173  (1974) 
3 IBMA  87;  81  I.D.  185  (1974) 
3 IBMA  93;  81  I.D.  204  (1974) 
3 IBMA  124;  81  I.D.  221  (1974) 

3 IBMA  132;  81  I.D.  224  (1974) 

3 IBMA  136;  81  I.D.  226  (1974) 
3 IBMA  139;  81  I.D.  235  (1974) 
3 IBMA  154;  81  I.D.  276  (1974) 
3 IBMA  164;  81  I.D.  285  (1974) 
3 IBMA  176;  81  I.D.  294  (1974) 
3 IBMA  187;  81  I.D.  308  (1974) 
3 IBMA  199;  81  I.D.  328  (1974) 
3 IBMA  217;  81  I.D.  346  (1974) 

3 IBMA  231;  81  I.D.  368  (1974) 

3 IBMA  237;  81  I.D.  423  (1974) 
3 IBMA  247;  81  I.D.  421  (1974) 
3 IBMA  252;  81  I.D.  428  (1974) 
3 IBMA  258;  81  I.D.  430  (1974) 
3 IBMA  271;  81  I.D.  436  (1974) 
3 IBMA  277;  81  I.D.  438  (1974) 
3 IBMA  282;  81  I.D.  440  (1974) 
3  IBMA  289;  81  I.D.  443  (1974) 

3 IBMA  297;  81  I.D.  463  (1974) 
3 IBMA  308;  81  I.D.  502  (1974) 
3 IBMA  314;  81  I.D.  531  (1974) 
3 IBMA  360;  81  I.D.  595  (1974) 

3 IBMA  366;  81  I.D.  598  (1974) 
3 IBMA  376;  81  I.D.  624  (1974) 
3 IBMA  404;  81  I.D.  669  (1974) 
3 IBMA  416;  81  I.D.  679  (1974) 
3 IBMA  472;  81  I.D.  740  (1974) 
3 IBMA  482;  81  I.D.  744  (1974) 
3 IBMA  489;  81  I.D.  747  (1974) 

742-806  — 
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IBMA  186;  80  I.D.  604  (1973) 
IBMA  63;  80  I.D.  231  (1973) 

IBMA  57;  80  I.D.  229  (1973) 7AA 

2 IBMA  87;  80  I.D.  254  (1973) 
2 IBMA  128;  80  I.D.  400  (1973) 
2 IBMA  154;  80  I.D.  438  (1973) 

IBMA  63;  80  I.D.  231  (1973) 

2 IBMA  128;  80  I.D.  400  (1973) 
2 IBMA  154;  80  I.D.  438  (1973) 
3 IBMA  208;  81  I.D.  333  (1974) 

IBMA  223;  81  I.D.  348  (1974) 

3 IBMA  383;  81  I.D.  627  (1974) 
3 IBMA  434;  81  I.D.  723  (1974) 

3 IBMA  448;  81  I.D.  729  (1974) 
IBMA  71;  80  I.D.  243  (1973) 

2 IBMA  80;  «0  I.D.  251  (1973) 
2 IBMA  128;  80  I.D.  400  (1973) 
3 IBMA  390;  81  I.D.  636  (1974) 
3 IBMA  434;  81  I.D.  723  (1974) 
3 IBMA  448;  81  I.D.  729  (1974) 

IBMA  57;  80  I.D.  229  (1973) 
2 IBMA  63;  80  I.D.  231  (1973) 
2 IBMA  95;  80  I.D.  317  (1973) 
2 IBMA  148;  80  I.D.  436  (1973) 
3 IBMA  434;  81  I.D.  723  (1974) 
3 IBMA  448;  81  I.D.  729  (1974) 
3 IBMA  515;  81  I.D.  772  (1974) 

IBMA  167;  80  I.D.  578  (1973) 
IBMA  107;  80  I.D.  382  (1973) 
IBMA  515;  81  I.D.  772  (1974) 
IBMA  95;  80  I.D.  317  (1973) 
IBMA  167;  80  I.D.  578  (1973) 
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IBMA  434;  81  I.D. 

IBMA  515;  81  I.D. 
IBMA  148;  80  1.0. 

IBMA  154;  80  I.D. 
IBMA  167;  80  I.D. 

IBMA  167;  80  I.D. 
IBMA  167;  80  I.D. 
IBMA  107;  80  I.D. 
IBMA  167;  80  I.D. 

IBMA  383;  81  I.D. 
IBMA  448;  81  I.D. 

IBLA  347;  80  I.D. 
12  IBLA  282;  80  I.D. 

2  IBMA  95;  80  I.D. 
2  IBMA  226;  80  I.D. 

-9  IBLA  347;  80  I.D. 
12  IBLA  282;  80  I.D. 

723  (1974) 
772  (1974) 
436  (1973) 
438  (1973) 
578  (1973) 

578  (1973) 
578  (1973) 
382  (1973) 

578  (1973) 

627  (1974) 

729  (1974) 
202  (1973) 

538  (1973) 
317  (1973) 

630  (1973) 

202  (1973) 
538  (1973) 

1876 

1895 

—3  IBLA  307  (Oct.  5,  1971) 
4  IBLA  153;  78  I.D.  359  (1971) 
8  IBLA  248  (Nov.  30,  1972) 
8  IBLA  268  (Dec.  6,  1972) 

8  IBLA  372  (Dec.  12,  1972) 
9  IBLA  73  (Jan.  16,  1973) 

10  IBLA  74  (Mar.  5,  1973) 
10  IBLA  175  (Apr.  2,  1973) 

13  IBLA  60  (Sept.  17,  1973) 
13  IBLA  279  (Oct.  25,  1973) 

14  IBLA  287  (Jan.  31,  1974) 

14  IBLA  361  (Feb.  21,  1974) 
15  IBLA  104  (Mar.  12,  1974) 
16  IBLA  102  (June  28,  1974) 

17  IBLA  9  (Aug.  26,  1974) 
17  IBLA  16  (Aug.  29,  1974) 
18  IBLA  92  (Nov.  27,  1974) 
18  IBLA  97  (Nov.  27,  1974) 

-M-36858  (Feb.  22,  1973) 
•78  I.D.  18  (1971) 

•16  IBLA  277  (July  31,  1974) 
17  IBLA  231  (Sept.  18,  1974) 

-1  IBIA  76;  78  I.D.  105  (1971) 
1  IBIA  269;  79  I.D.  428  (1972) 

3  IBIA  56;  81  I.D.  511  (1974) 

3  IBIA  68;  81  I.D.  517  (1974) 
3  IBIA  91;  81  I.D.  505  (1974) 

-12  IBLA  282;  80  I.D.  538  (1973 

-1  OHA  18;  80  I.D.  554  (1973) 
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-6  IBLA  171  (June  15,  1972) 
•IBCA-944-12-71;  81  I.D.  354 

(1974) 
IBLA  71  (Mar.  1,  1972) 

IBLA  171  (Mar.  14,  1972) 
IBLA  44  (May  12,  1972) 

IBLA  237  (June  6,  1972) 
IBLA  237  (June  26,  1972) 
IBLA  306  (July  11,  1972) 
IBLA  51  (Aug.  4,  1972) 

7  IBLA  133  (Aug.  25,  1972) 
7  IBLA  158  (Aug.  30,  1972) 

7  IBLA  165  (Aug.  31,  1972) 
7  IBLA  335  (Sept.  26,  1972) 
8  IBLA  153  (Nov.  22,  1972) 
8  IBLA  287  (Dec.  6,  1972) 

8  IBLA  348  (Dec.  11,  1972) 
9  IBLA  316  (Feb.  13,  1973) 

10  IBLA  76  (Mar.  5,  1973) 
10  IBLA  85  (Mar.  8,  1973) 

10  IBLA  125  (Mar.  13,  1973) 

12  IBLA  1;  80  I.D.  441  (1973) 
12  IBLA  282;  80  I.D.  538  (1973) 
13  IBLA  276  (Oct.  24,  1973) 

15  IBLA  378  (May  17,  1974) 

-12  IBLA  1;  80  I.D.  441  (1973) 
-8  IBLA  153  (Nov.  22,  1972) 
10  IBLA  125  (Mar.  13,  1973) 

15  IBLA  174;  81  I.D.  150  (1974) 
-14  IBLA  233  (Jan.  24,  1974) 
-15  IBLA  301  (May  8,  1974) 

16  IBLA  294  (Aug.  9,  1974) 
17  IBLA  348  (Oct.  29,  1974) 
~S  IBLA  71  (Mar,  1,  1972) 

-3  IBMA  237;  81  I.D.  423  (1974) 
-3  IBIA  91;  81  I.D.  505  (1974) 

-14  IBLA  158;  81  I.D.  14  (1974) 

-14  IBLA  158;  81  I.D.  14  (1974) 
-3  IBIA  167;  81  I.D.  660  (1974) 
•13  IBLA  69  (Sept.  18,  1973) 

-18  IBLA  234  (Dec.  31,  1974) 
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-72  I.D.  13 

— M-36761  (May  1,  1967) 

Wyo.  0280493,  etc.  (Neb.) 
(Jan.  29,  1965) 

M-36862;  80  I.D.  222  (1973) 
14  IBLA  356  (Feb.  21,  1974) 

-72  I.D.  505 

75  I.D.  245 

14  IBLA  356  (Feb.  21,  1974) 

—M-36862;  80  I.D.  222  (1973) 

— A-31106  (Supp.)  (July  2,  1969) 
-77  I.D.  113  (1970) 

—M-36862;  80  I.D.  222  (1973) 

— M-36803  (Supp.);  80  I.D.  218 
(1973) 

77  I.D.  49  (1970) 
-72  I.D.  83 

M-36744  (Apr.  8,  1968) 

-12  IBLA  1;  80  I.D.  441  (1973) 
-12  IBLA  1;  80  I.D.  441  (1973) 
-77  I.D.  113  (1970) 

—M-36862;  80  I.D.  222  (1973) 
-72  I.D.  287 
-75  I.D.  176 

A-30432  (Oct.  27,  1965) 
New  Mexico  01679  (July  18,  1966) 
Sacramento  063368,  079131 

(Aug.  4,  1966) 
9  IBLA  22;  80  I.D.  1  (1973) 

12  IBLA  1;  80  I.D.  441  (1973) 
-73  I.D.  207 

75  I.D.  176 

A-30432  (Oct.  27,  1965) 
New  Mexico  01679  (July  18,  1966) 
Sacramento  063368,  079131 

(Aug.  4,  1966) 
9  IBLA  22;  80  I.D.  1  (1973) 

12  IBLA  1;  80  I.D.  441  (1973) 
•72  I.D.  87 

73  I.D.  218 

A-30593  (Oct.  7,  1966) 
A-30673  (May  11,  1967) 

A-30675  (July  25,  1968) 
M-36697  (Oct.  7,  1966) 

-A-30258  (May  4,  1965) 
•72  I.D.  236 

A-30584  (Sept.  21,  1966) 
A-30768  (June  20,  1967) 

-3  IBLA  11  (July  7,  1971) 
-A-30258  (May  4,  1965) 
3  IBLA  11  (July  7,  1971) 

-A-30987  (Oct.  16,  1968) 
3  IBLA  11  (July  7,  1971) 

-A-30987  (Oct.  16,  1968) 
•72  I.D.  233 

74  I.D.  97,  191 

A-30243  (Mar.  29,  1965) 

A-30225  (Apr.  29,  1965) 

A-30351  (Sept.  24,  1965) 
A-30405  (Oct.  28,  1965) 
A-30812  (Not.  21,  1967) 
5  IBLA  303  (Apr.  14,  1972) 

2329  &  2331 
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2450 

2451 

2452 2453 
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2319  et  aeq. — A-31036  (Mar.  4,  1970) 

A-31063  (Apr.  1,  1970) 

74  I.D.  191 
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M-36738  (July  16,  1968) 

2322      A-30812  (Nov.  21,  1967) 
2323 
2324 

•72  I.D.  361 
•72  I.D.  361 

11  IBLA  53;  80  I.D.  323  (1973) 
15  IBLA  123  (Mar.  20,  1974) 

2456 

2457 

2476 

2478 

.0 

2481 

2484 

— 72  I.D.  233,  404 

M-36738  (July  16,  1968) 

15  IBLA  232;  81  I.D.  187  (1974) 
17  IBLA  368;  81  I.D.  619  (1974) — 72  I.D.  404 

A-31106  (Supp.)  (July  2,  1969) 
15  IBLA  232;  81  I.D.  187  (1974) 

—11  IBLA  53;  80  I.D.  323  (1973) 
— 76  I.D.  61,  318 

A-30760  (Sept.  19,  1967) 
A-30812  (Nov.  21,  1967) 

A-30942  (Jan.  17,  1969) 

2  IBLA  64;  78  I.D.  71  (1971) 

2  IBLA  262;  78  I.D.  167  (1971) 
5  IBLA  298  (Apr.  13,  1972) 

6  IBLA  293;  79  I.D.  431-A  (1972) 
8  IBLA  123  (Nov.  14,  1972) —72  I.D.  404 

—73  I.D.  172 

A-30414  (Oct.  28,  1965) 
A-31050  (Apr.  3,  1970) 

—15  IBLA  412  (June  12,  1974) 
  3  IBLA  255  (Sept.  23,  1971) 

11  IBLA  297  (June  28,  1973) —73  I.D.  148 

—73  I.D.  148 
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A-31116  (Mar.  3,  1970) —73  I.D.  148 

—73  I.D.  218 

A-30457  (Nov.  17,  1965) 

A-30833  (Dec.  20,  1967) 
A-30853  (Mar.  7,  1968) 

  A-30853  (Mar.  7,  1968) 

  A-30853  (Mar.  7,  1968) 
—A-30853  (Mar.  7,  1968) 
—72  I.D.  514 

A-30032  (Jan.  14,  1965) 
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JCOUNTS 

(See  also  Funds) 

GENERALLY 

The  authority  of  this  Department  to  compromise 
claims  of  the  United  States  under  the  Federal 

Claims  Collection  Act  of  1966  (80  Stat.    308),    is, 
with  specific  exceptions,    a  discretionary  matter, 
and  amounts  owing  to  the  United  States  are  not 
automatically  subject  to  compromise  under  the 
act  as  a  matter  of  right. 

Applicability  of  the  Federal  Claims  Collection 
Act  of  1966  (80  Stat.    308)  To  Delinquent  Operation 
and  Maintenance  Charges,    Indian  Irrigation  and 
Power  Projects.    M-36724  (Jan.    17,    1968) 

Amounts  loaned  from  tribal  funds  to  individual 

Indians  pursuant  to  statute  which  are  uncol- 
lectible may  be  eliminated  from  Bureau 

accounts  by  noting  thereon  cancellation  of  such 
amounts  by  operation  of  law  where  a   compro- 

mise settlement  approved  by  court  order  covers 
all  amounts  due  during  the  time  in  question 
from  the  United  States  to  the  Confederated 

Bands  of  Utes  in  connection  with  the  Govern- 

ment's handling  of  tribal  funds. 

Cancellation  of  Unpaid  Balances  of  Loans  Made 
from  Tribal  Funds  of  the  Confederated  Bands  of 

Ute  Indians,    M-36773  (Jan.    8,    1969) 

In  determining  the   gross   value   of  mineral 
concentrates   as   a  basis   for   computing 
royalties  due   to   the  United   States   under 
a  mineral   lease  which  permits   the   deduc- 

tion of   costs   and   charges  of  smelting 
and   refining  such  concentrates,    the 
Government  will  not   allow  as   a  deduction 
a  smelter  deficiency  payment   consisting 
of   the   difference   between  a  minimum 
quarterly   tolling  charge   for  processing 
concentrates   prescribed  under  a  tolling 
agreement  between  the  lessee  and   the  refiner 
and  the  total  of /the   tolling  charges  appli- 

cable to  each  ton  of   concentrates  actually 
processed  during  a  calendar  quarter,   as    the 
tolling  agreement  was   a  unique  and  special 
arrangement  outside  of  the  normal  and  usual 
business  practices   and   the  smelter  deficiency 
payment  was  not  contemplated  by   the  United 
States  when  it  Issued  the   lease. 

ACCOUNTS  — Con  tinued 

DISTRIBUTION  OF  RECEIPTS —Continued 

rents  must  be  covered  into  the  Treasury  of  the 
United  -States  and  cannot  be  paid  to  the  natives. 

Leasability  of  Lands  in  the  Vicinity  of  Eklutna 
Withdrawn  by  Public  Land  Order  No.    2427, 
M-36761  (May  1,    1967) 

The  Secretary  has  authority  under  section  19  ol"  the 
permanent  Appropriations  Repeal  Act  of  June  26, 
1934,   as  amended,   to  accept  payment  of  revenutu 
derived  from  oil  shale  leases  covering  lands  within 
unpatented  mining  claims  in  accordance  with  a 
written  agreement  among  the  interested  parties  to 

place  the  money  in  a  trust-fund  account  pending 
ultimate  judic  is.1  determination  of  the  respective 

i.!r;hts  of  the  parties,   and,    where  provided  for  in 

the  agreement  and  consented  to  by  the  lessee,   to 
hold  the  revenues  (1)  for  payment  to  the  mining 
claimants  upon  issuance  to  them  of  patents  if  it 
should  be  determined  that  the  mining  claimants  are 
entitled  to  the  exclusive  right  of  possession  and 
enjoyment  of  the  oil  shale  deposits  and  lands  con- 

taining them,    or  (2)  for  transfer  to  the  appropriate 
earned  accounts  if  the  mining  claims  are  rules 
invalid. 

Where  revenues  derived  from  oil  shale  leases  cover- 

ing lands  within  unpatented  mining  claims  are 

accepted  as  payment  in  accordance  with  an  escrow 

agreement  to  that  effect  among  the  interested 
parties,    and  it  is  ultimately  determined  that  the 
mining  claimants  are  entitled  to  the  issuance  of 
patents  based  upon  their  exclusive  right  of  posses- 

sion and.  enjoyment  of  the  oil  shale  deposits  and 
lands  containing  them,    the  Secretary  would  be 
required  by  section  204(a)  of  the  Act  of  July  14, 
I960,   to  pay  the  lease  revenues  to  the  mining 
claimants  upon  issuance  to  them  of  patents,    where 
the  agreement  so  provides  and  it  is  consented  to  by 
the  lessee. 

Competitive  Leasing  of  Oil  Shale  Lands  Covered  by 
Unpatented  Mining  Claims,    M-36839  (Oct.    28.    1971) 

Dresser   Industries.    Inc.    6   IBLA  195    (June   19,    1972) 

FEES  AND  COMMISSIONS 

DISTRIBUTION  OF  RECEIPTS 

Lands  in  Alaska  withdrawn  "in  connection  with  the 
administration  of  native  affairs  in  the  vicinity 

of  Eklutna"  was  for  the  benefit  of  the  Alaska 
natives  at  Eklutna  and  may  be  leased  by  the 
Secretary  of  the  Interior  for  uses  that  will 
promote  the  purposes  of  the  withdrawal,   but 

The  regulations   requiring  that   advance   rental 
payment   and   filing  fee  Bust   accompany   the 
offer  cannot  be  satisfied  by   a  check   re- 

turned by  the  bank  as   uncollectible;   nor   is 
a  substitute   check   filed  without   adequate 
explanation  sufficient   to   avert   or   reverse 
cancellation  of   the   lease. 

Charles   F.   Mulllns,   6   IBLA  184   (June   15,    1972) 



ACCOUNTS^ -Continued 

FEES   AND   COMMISSIONS— Continued 

ACCOUNTS— Continued 

PAYMENTS  —Continued 

The  regulation  requiring  that  advance  rental 
payment  and  filing  fee  must  accompany  an 
oil  and  gas  lease  offer  is  satisfied  when 
the  offeror  properly  submits  his  check  for 
the  filing  fee  with  his  offer,  but  such 
check  is  erroneously  dishonored  by.  the 
drawee  bank  and  returned  to  the  State 
Office. 

Frederick  R.  Allen,  10  IBLA  361  (May  8,  1973) 

Where  filing  fees  for  adverse  claims  against 
mineral  patent  applications  are  tendered 
timely  to  the  appropriate  Bureau  of  Land 
Management  office,  and  such  office  erroneously 
refuses  to  receive  such  payment,  and  accepts 
payment  therefor  one  day  later  upon  recognition 

of  its  error,  the  payment  may  be  properly  re- 
garded as  having  been  made  as  of  the  date  of 

tender  thereof. 

Brown  Land  Company,  Appellant,  The  Cleveland- 
Cliffs  Iron  Company,  Appellee,  17  IBLA  368 
(Oct.  29,  1974)  81  I.D.  619 

PAYMENTS 

The  Act  of  September  22,    1961,    75  Stat.    584,   25 
U.S.C.    sees.    164-5  (1964)  requires  that  monies 

representing  per  capita  shares  or  other  individ- 
ualizations, which  have  been  unpaid  for  a 

period  of  six  years,   be  restored  to  Indian  tribal 
accounts  even  if  such  individualizations  are 

represented  by  government  checks  which  may 
be  outstanding.     Such  restoration  would  cut  off 
the  claims  of  the  payees  of  such  checks  but  not 
the  rights  of  holders  in  due  course  who  are 
protected  by  the  Act  of  August  21,    1957,   31 
U.S.  C.   sec.    132  (1964). 

Restoration  to  Indian  Tribes  of  Funds  Held  for 
Unclaimed  Per  Capita  Payments  Where  Payment 

Checks  are  Outstanding,    M- 3 6741  (Jan.    8,    1968) 

A  filing  fee  for  an  appeal  deposited  in  the  after 
hours  mail  box  at  the  land  office  after  business 

hours  on  the  last  day  for  filing  an  appeal  and 
paying  the  filing  fee  will  be  deemed  to  have 
been  timely  filed. 

A  check  timely  given  in  payment  of  a  filing  fee 
for  an  appeal  which  is  refused  payment  when 
first  presented  to  the  bank  on  which  it  is 
drawn  but  which  is  later  paid  without  having 
been  returned  to  the  land  office  will  be  deemed 
to  have  been  timely  filed. 

Bernard  E.   Darling  v.   Charles  Lewellen, 
A-30885  (June  13,    1968) 

The  regulations  requiring  that  advance  rental 
payment   and   filing   fee  must   accompany  the 
offer   cannot  be  satisfied  by  a  check   re- 

turned by  the  bank  as  uncollectible;   nor  is 
a  substitute  check   filed  without   adequate 
explanation  sufficient  to  avert  or  reverse 
cancellation  of  the  lease. 

Charles   F.   Mulllns,    6   IBLA  184   (June   15,    1972) 

The    failure   of   a  mining  claimant   to  make  the 
required  annual   rental  payments   in  advance 
for  claims    located  under  the  Act   of  June   18, 
1934,   48  Stat.   984,   as   amended,   August   28, 
19  37,   50  Stat.    862,    863,   within  the  Papago 
Indian   Reservation  Is   a  sufficient  basis 
for  invalidating  the   claims  where   the  an- 

nual  rental  payments  were  not   remitted 
until   almost   three  months   after  the   due 
date   and  no  explanation  is   offered   for  the delay. 

I.M.    and  Robert  L.    Clausen,    7   IBLA  286 
(Sept.    22,    1972) 

Failure  of  a   lessee   to  pay   rental  on  or 
before   the  anniversary  date  of  a  lease, 
on  which   there   is  no  well   capable  of 

producing  oil   or  gas   in  paying  quanti- 
ties,   results   in  the  automatic   termina- 

tion of   the   lease  by  operation  of   law. 
A  lease  so   terminated  may  be  reinstated 
only   if   the   terms   and   conditions   of   the 
Act   of  May   12,    1970,    84  Stat.    206, 
30  U.S.C.    f    188   (1970)   have  been  satisfied. 

Fowler  and   Frances  T.    Fowler,    8  IBLA   372 
(Dec.    12,    1972) 

Where   a  noncompetitive   oil   and   gas    lease 
is    issued   to   the  successful   applicant 
in   a   drawing   of   simultaneously    filed 

offers    and   the  offeror's  personal   check 
in  payment   of   the   filing   fee  is   returned 
by   the   drawee  bank  because   the  signature 
on   the   check   does   not    conform   to   the 
signature   card  on   file  with   the  bank,    a 
decision   canceling   the   lease  will  be 
affirmed:    and   the   fact   that    the  bank, 
after   consultation  with    its   depositor, 
subsequently  honored   the  resubmitted 
check  will  not   serve   to   avoid   the   lease 
cancellation  where  no  bank  error   is 
shown. 

Duncan  Miller,    10   IBLA  27    (Feb.    22,    1973) 

The   regulation   requiring  that   advance    rental 
payment   and   filing   fee  must   accompany    an 
oil   and   gas    lease   offer  is   satisfied  when 
the   offeror   properly   submits  his    check   for 
the   filing   fee  with  his    offer,    but   such 
check    is   erroneously   dishonored  by    the 
drawee   bank   and   returned   to   the   State 
Office. 

Frederick  R.   Allen,    10   IBLA   361    (May    8,    1973) 



ACCOUNTS — Continued ACCOUNTS — Continued 

PAYMENTS — Continued 
REFUNDS 

Although   an   allowance    for  barging   costs,    from  an 
onshore  point    (Burns   Terminal)    to  another  onshore 
point    (Marrero)   may  be   considered   as   within  the 
ambit   of   "other   relevant   matters"  within  the 
scope  of   30   CFR  250.64,    the   request    for   such   allow- 

ance  is  properly  denied,   where   found   to  be  dls- 
consonant  with   the  public   interest. 

The   Superior  Oil   Company.    Transocean  Oil   Inc., 
12   IBLA  212    (July   18,    1973) 

Where  a  noncompetitive  oil  and  gas  lease  is  cancel- 
led as  having  been  erroneously  issued  in  deroga- 

tion of  the  rights  of  prior  qualified  applicants, 
this  Department  will  order  that  a  refund  of  the 
rentals  paid  for  the  lease  be  made  to  the  lessee 
upon  his  application  for  repayment  if  the  cancel- 

lation is  in  no  way  due  to  any  fault  of  the  lessee 
and  provided  there  is  no  arrangement  or  agree- 

ment between  lessee  and  other  parties  and  there 
is  no  evidence  of  fraud  or  collusion 

Where   a  Department    regulation  with   respect    to  oil 
and   gas   leases    filed   under   the   simultaneous 
filing  procedure   in   43   CFR   3112    requires   that 
the   advance   rental   payment    accompany   the    appli- 

cation,   an  error  by   an   intermediary  bank   in 
failing   to  negotiate   a   valid  money  order   repre- 

senting the   advance   rental   payment    is  not    a 

proper  basis   for   rejecting  the   applicant's offer. 

Glenn   H.    Bracken,    13    IBLA  43    (Sept.    7,    1973) 

The  payment   of  advance   rental   in  connection  with  an 
oil   and  gas   lease  offer,   and  the  acceptance  of 
such  payment  by  the  Bureau  of  Land  Management, 
do  not   create  a  binding  obligation  on  the  Bureau 
to   issue  an  oil   and   gas   lease. 

Beard  Oil  Company, 
1970) 

1  IBLA  hi    (Oct. 

77  I.D.  166 

Geral  Beveridee 14  IBLA  351  (Feb.  21,  1974) 

81  I.D.  80 

Although  the  failure  of  a  mining  claimant  to 
pay  in  advance  the  annual  rental  required 
by  regulation  43  CFR  3825.1(b)  for  claims 
located  pursuant  to  the  Act  of  June  18,  1934, 
48  Stat.  985,  as  amended  by  the  Act  of 
August  28,  1937,  50  Stat.  862,  863,  within 
the  Papago  Indian  Reservation  is  a  sufficient 

basis  for  invalidating  the  claim,  this  regu- 
lation may  be  interpreted  as  directory  and 

not  mandatory. 

Tender  of  payment  for  annual  rental  on  a 
mining  claim  located  within  the  Papago 
Indian  Reservation  a  few  days  after  the 
due  date  but  before  action  by  BLM  to 

declare  the  claim  invalid  under  regula- 
tion 43  CFR  3825.1(b)  may  be  accepted. 

Cancellation  of  the  claim  in  such  a  cir- 
cumstance is  not  compelled  by  the  regulation. 

Regulations  which  (1)  prescribe  execution  of 
a  lease  and  the  earning  of  the  rental,  based 
upon  an  offer  being  drawn  number  one,  (2) 

require  a  statement  of  interest  to  be  filed 
within  15  days  after  the  filing  of  the  offer, 

(3)  provide  that  failure  to  so  file  timely 
will  result  in  cancellation  of  the  lease 

and  non-return  of  the  rental,  and  (4)  autho- 
rize return  of  the  rental  only  if  a  "simulta- 

neous" offeror  withdraws  his  offer  before 

the  drawing  is  held,  will  not  be  deemed  to 
preclude  return  of  the  rental  in  appropriate 
circumstances  under  the  repayment  statute, 
43  U.S.C.  §  1374  (1970). 

J.  V.  McGowen,  9  IBLA  133  (Jan.  23,  1973) 

Where  a  noncompetitive  oil  and  gas  lease  is  can- 
celed because  it  was  erroneously  issued  to  a 

nonqualified  offeror  whose  entry  card  was  drawn 
in  the  simultaneous  filing  procedures,  this 
Department  may  order  a  refund  of  all  rentals 
paid  in  connection  with  the  canceled  lease; 
however,  the  rental  will  not  be  refunded  if 

the  lessee  has  derived  a  benefit  from  the  pos- 
session of  the  lease  or  if  he  has  held  the 

lease  with  knowledge  that  it  was  improperly 
issued . 

Charles  J.  Babington,  17  IBLA  435  (Nov.  7,  1974) 

Charles  Ketchumjet  al.,  16  IBLA  82  (June  26,  1974) 

Where  filing  fees  for  adverse  claims  against 
mineral  patent  applications  are  tendered 
timely  to  the  appropriate  Bureau  of  Land 
Management  office,  and  such  office  erroneously 
refuses  to  receive  such  payment,  and  accepts 
payment  therefor  one  day  later  upon  recognition 

of  its  error,  the  payment  may  be  properly  re- 
garded as  having  been  made  as  of  the  date  of 

tender  thereof. 

Brown  Land  Company,  Appellant,  The  Cleveland- 
Cliffs  Iron  Company,  Appellee,  17  IBLA  368 
(Oct.  29,  1974)  81  I.D.  619 

ACCRETION 

Where  a  surveyed  lot  of  public  land  riparian  to  a 
nonnavigable  body  of  water  is  leased  according 
to  the  plat  of  survey,   the  area  covered  by  the 
original  lot  remains  in  the  lease  even  though 
part  of  the  lot  is  thereafter  covered  by  water. 

Thomas  D.    Chace, A-30262  (June  30,    1965) 
72  I.  D.    266 



ACCRETION  —Continued ACCRETION  —Continued 

Where  land  is  added  by  accretion  to  a  surveyed 
lot  of  public  land  riparian  to  a  nonnavigable 
body  of  water  in  which  the  United  States  has 
title  to  the  bed  to  its  medial  line,  an  oil  and 
gas  lease  of  the  upland  lot  described  according 
to  the  plat  of  survey  covers  only  the  land  in 
the  original  lot  to  the  meander  line. 

Sam  K.    Viersen,   Jr.  ,   A-30063  (June  30,    1965) 
72  I.  D.    251 

Accretion  is  the  gradual  and  imperceptible 
accumulation  of  land  by  action  of  water,  title 
to  such  land  accruing  to  the  upland  owner, 
and  erosion  is  the  gradual  and  imperceptible 
reduction  of  land  by  such  action,   title  to  the 
eroded  land  being  lost  to  its  former  owner. 

In  determining  title  to  land,   the  preferable 
distinction  between  accretion  and  avulsion 
is  based  upon  whether  the  land  in  question 
retained  its  identity. 

Palo  Verde  Valley  Color  of  Title  Claims, 

M-36684  (Oct.   4,    1965)  72  I.  D.   409 

Where,    subsequent  to  survey,    lands  have  formed 
by  accretion  in  front  of  lots  which  are  part  of 
an  area  withdrawn  from  entry  under  the  public 
land  laws  and  placed  under  the  administrative 
jurisdiction  of  an  agency  of  the  Federal 
Government,    the  administering  agency  acquires 
jurisdiction  over  the  accreted  lands,   and  the 
lands  become  subject  to  the  same  restricted 
usage  as  the  lands  to  which  they  are  accreted, 

David  W.   Harper  et    al. ,  A-30719  (May  15.    1967) 
74  I.  D.  141 

waters  from  the  lands  which  are  attached  to 
the  mainland  completely  is  not  sufficient 
evidence  to  find  that  the  formation  of  the  land 
began  as  islands  rather  than  as  accretion 
belonging  to  the  mainland. 

The  portion  of  accreted  land  extending  from  in 

front  of  an  adjoining  landowner's  property  to 
and  in  front  of  land  owned  by  the  United  States 
within  the  lateral  side  boundaries  of  the  United 

States'  land  belongs  to  the  United  States  even 
though  originally  a  slough  may  have  separated 
the  accretion  from  the  mainland  of  the  Govern- 

ment land. 

William  R.    Mills  et  al. ,  A-30710  (Feb.   28,   1968) 

Where,    by   the   alteration  of   a  river   channel, 
the  private   land  along  the  south  bank  was 
eroded   away   and   the  withdrawn   federal 
land   on   the  north  bank  was   increased  by 
accretion  and,    subsequently,    the   river 
made   an  avulsive   return   to   its   approx- 

imate  original   position,    a  class    1   appli- 
cation  to  purchase   the  accreted   land  under 

the  Color-of-Title  Act   is   properly   rejected 
because   the   accreted   land   came   under    the 
influence  of   the  withdrawal  as   it   formed 
against   the  withdrawn  land,    and  withdrawn 
land   is   not  subject   to   the  Color-of-Title Act. 

Margaret   C.   More.    5  IBLA  252   (Mar.    23,    1972) 

Title  to  accretion  to  federal  land  riparian  to 
the  navigable  waters  of  a  State  19  governed 
by  federal  law;  title  to  accretion  to  land 
patented  by  the  federal  government  riparian 
to  the  navigable  waters  of  a  State  is  gov- 

erned  by   state   law. 

Where  an  island  which  was  once  public  land 
owned  by  the  United  States  is  gradually  eroded 
away  in  its  entirety  by  the  force  of  the  river 
in  which  it  lay  and  then  fast  land  is  formed  on 
the  site  formerly  occupied  by  the  island  by  the 
process  of  accretion  to  a  bank  of  the  river 
which  is  privately  owned,   the  United  States 
can  not  assert  title  to  such  land  as  public  land. 

Forest   Oil   Corporation.    15   IBLA  33    (Feb.    28,    1974) 

ACQUIRED  LANDS 

J.  M.   Jones  Lumber  Company  et  al.  ,   A-30761 
(Dec.    28,    1967)  74  I.  D.    417 

In  determining  whether  a  land  mass  should  be 
considered  an  accretion  to  the  mainland 

bordering  a  navigable  river  or  as  islands 
with  accretions  thereto,  the  fact  that  aerial 
photographs  reveal  that  in  the  past  at  times 
of  high  water  there  were  sloughs  and  channels 
separating  the  land  from  the  mainland  and 
also  separating  portions  of  the  land  mass  and 
that  there  are  now  fingerlike  depressions 
left  following  the  complete  recession  of 

A  noncompetitive   oil   and   gas    lease   offer   for 
acquired   land   in   a  national  park   is   prop- 

erly  rejected  since   the  Mineral   Leasing 
Act    for  Acquired  Lands   specifically  excludes 
such   lands    from  its   terms. 

Roy   G.    Barton.    Jr..    9    IBLA  50   (Jan.    12,    1973) 

An   application    for   an   acquired    lands   oil 
and   gas    lease  must  be   rejected  where   the 
land   is   set   apart    for  military   or  naval 
purposes   and  expressly  excluded   from 
leasing  under   the  Mineral   Leasing  Act 
for  Acquired  Lands,    30   U.S.C.    §    352 
(1970). 



ACQUIRED  LANDS —Continued 
ACT  OF  JULY   25,    1868 

The   consent   of   the  United  States   Army   Corps 
of  Engineers    is   required   for   leasing 
acquired   lands   under  its   jurisdiction   for 
civil  purposes.     The  Departmental   decisions 

of  March   25,    1969,    captioned   "William  W. 
Ogden,"  A- 29775   and  A- 29976,    are  prece- 

dents  for  this  application  of  the  Mineral 
Leasing  Act    for  Acquired  Lands.     However, 
those   decisions   do  not   support    any   impli- 

cation that   lands  set  apart   for  military 
or  naval  purposes  may   be   leased   under  the 
authority   of   that   Act,    as   such    lands    are 
excluded   from  the  Act,    regardless   of   the 
question  of   consent. 

Mobil   Oil   Corp.,    10   IBLA  7    (Feb.    20,    1973) 

Lands  set   apart   as   a  military   reservation   from 
an   Indian   reservation   pursuant   to   an  execu- 

tive order   are   not   "acquired   lands"  within 
the  meaning  of   the  Mineral  Leasing  Act   for 

Acquired   Lands.      The   term  "acquired    lands" generally  means   lands   in   federal  ownership 
which  are  not  public   lands,    having  been 
obtained   by   the   Government   by   purchase,    con- 

demnation,  or   gift,   or  by  exchange    for   such 
purchased,    condemned,    or   donated   lands  or 
for   timber   on   such   lands. 

Revised  Statutes  section  3733  (41  U.  S.  C.   sec.    12) 
which  prohibits  construction  contracts  binding 
the  Government  to  pay  a  larger  sum  of  money 
than  the  amount  appropriated  for  the  specific 

purpose  does  not  prohibit  the  use  of  operation 
and  maintenance  funds,   Wapato  project,  to 
finance  construction  of  certain  improvements 
in  view  of  the  statutory  provision  authorizing 
use  of  Wapato  project  operation  and  maintenance 
funds  for  repair  or  replacement. 

The  building  of  incidental  improvements  appurte- 
nant to  the  Wapato  irrigation  system  may  be 

paid  for  from  operation  and  maintenance  funds 
where  a  statute  permits  construction  costs  for 
repair  or  replacement  of  any  irrigation  works 
to  be  so  charged. 

Operation  and  Maintenance  Funds,  Wapato  Indian 

Irrigation  Project,  Washington,   M-36766 
(June  8,    1966) 

Phillips  Petroleum  Co.,    10  IBLA   275    (Apr. ACT  OF  MARCH   3,    1877 

An  acquired   lands  oil  and  gas   lease  offer  for  1a 
set  aside  for  military  or  naval  purposes  must 

be  rejected,   as   such   lands  are  expressly  exclut'a. 
from  leasing  under   the  Mineral  Leasing  Act   for 
Acquired  Lands,   30  U.S. C.    i  352    (1970) 

J.   W.   McTlernan,   14   IBLA  369    (Feb.    21,    1974) 

No  oil  and  gas   lease  of  acquired   lands  which  are 
under  the  Jurisdiction  or  another  agency  may 
issue  without   the  express   consent   of  that   agency. 

Beard  Oil  Company,    15   IBLA  114    (Mar.    18,    1974) 

Acouired   lands   set  apart   for  military  or  naval 
purposes  are  expressly  excluded   from  mineral 
leasing  under   the  Mineral   Leasing  Act   for 
Acquired  Lands,    30  U.S.C.    §   352   (1970). 

Frederick  G.   Holl  and  Harry  W.   Oborne,   18   IBLA 
145   (Dec.    6,   1974) 

Section  1  of  the  act  of  Mar.    3,    1877,   requires 
a  desert  land  applicant  to  file  a  declaration 
under  oath  that  he  intends  to  reclaim  the  tract 

of  desert  land  for  which  he  is  making  appli- 
cation for  entry  and  this  intent  to  reclaim  is 

of  the  very  essence  of  the  condition  upon  which 
the  entry  is  permitted. 

Idaho  Desert  Land  Entries- -Indian  Hill  Group, 
M-36680  (Apr.   5,   1965)  72  I.  D.    156 

United  States  of  America  v.   OUie  Mae  Shearman 

et  al.  --Idaho  Desert  Land  Entries- -Indian  Hill 
Group,  A-30759  (Dec.    30,    1966)     73  I.  D.   386 

ACT  OF  JULY   26,    1866 

No  new  right-of-way  may  be  acquired  pursuant  to 
the  Act  of  July  26,  1866,  the  right-of-way 
clause  in  that  Act  having  been  entirely  super- 

seded by  subsequent  legislation.  A  right-of- 
way  to  convey  water  may  be  granted  only  under 
the  Act  of  March  3,  1891,  as  amended,  or  the 

Act  of  February  15,  1901,  as  amended,  depend- 
ing upon  its  purpose. 

ACT  OF  MARCH  3,  1879 

The  authority  to  classify  "public  lands,"  granted 
to  the  Director  of  the  Geological  Survey  by  the 
Act  of  Mar.  3,  1879,  43  U.S.C.  §  31  (1970),  per- 

mits the  classification  for  power  site  purposes 
of  lands  withdrawn  for  a  national  forest. 

Robert  P.  Starritt.  14  IBLA  270  (Ja 30,  1974) 

John  V.  Hvrup.  15  IBLA  412  (Ju 12,  1974) 



ACT  OF  MAY  17,  1884 ACT  OF  FEBRUARY  28,  1891 

Historical  differences  between  the
  situation  in 

Alaska  and  the  other  states  afford
  reasons  for 

different  interpretations  of  leg
islation  per- 

taining to  Alaska  natives  and  legislation 

pertaining  to  Indians  in  the  oth
er  states. 

Therefore  section  8  of  the  Act  of  May
  17,  1884, 

regarding  the  occupancy  of  Alaska 
 natives  and 

others  upon  public  land,  is  not  in 
 oarl  materia 

with  the  disclaimer  provision  in  secti
on  3  of 

the  Utah  Enabling  Act  of  1894,  as  to  lan
ds 

"owned  or  held  by  any  Indian  or  Indian  Tri
bes. 

Navalo  Tribe  of  Indians  v.  State  of  Utah, 
 12  IBLA  1 

(June  29,  1973)  80  I.D.  441 

Section  (1)  of  the  Act  of  June  11,  1960, 

74  Stat.  205,  transferred  to  the  Secretary 
of  Agriculture  the  authority  granted  to  the 
Secretary  of  the  Interior  under  the  Act  of 
April  28,  1930,  43  U.S.C.  S  872  (1970),  to 
reconvey  lands  which  had  been  conveyed  to 
the  United  States  pursuant  to  statutes 
authorizing  lieu  selections  in  exchange  for 

lands  under  the  jurisdiction  of  the  Secretary 
of  Agriculture.   Accordingly,  the  Bureau  of 
Land  Management  is  not  empowered  to  issue  a 
patent  for  school  section  land  in  place, 
situated  in  a  national  forest,  which  was 
conveyed  to  the  United  States  with  respect 
to  a  canceled  school  Indemnity  selection 
made  pursuant  to  the  Act  of  February  28, 
1891,  as  amended,  43  U.S.C.  §§  851,  852  (1970). 

ACT  OF  FEBRUARY   8,    1887 

United  States  Department  of  Agriculture,  Forest 
Service,  State  of  Wyoming,  17  IBLA  402  (Oct.  31, 
1974) 

The  same  standard  of  construction  is  given  the 
June  21,    1906,   amendment  (Act  of  June  21,    1906, 
34  Stat.   325,    327,   25  U.S.C.   sec.   410)  to  the 
General  Allotment  Act  of  1887  as  was  given  the 
General  Allotment  Act  of  1887  and  another  1906 
amendment  (Act  of  May  8,    1906,    34  Stat.    182)  in 

Squire  v.    Capoeman,    351  U.S.    1   (1956).     Con- 
sistent with  the  Capoeman  rule  and  the  compre- 
hensive legislative  arrangement  for  the  manage- 

ment of  trust  lands  and  funds  derived  directly 
therefrom,   funds  derived  directly  from  trust 
lands  are  not  subject  to  levy  by  the  Internal 
Revenue  Service  for  delinquent  taxes. 

Federal  Income  Tax  Levies  on  Individual  Indian 

Money  Accounts,    M-36782  (Sept.    10,    1969) 

ACT  OF  MARCH   3,    1891 

Section  7  of  the  act  of  Mar.  3,  1891,  provides 
that  no  person  or  association  of  persons  shall 
hold  by  assignment  or  otherwise,   prior  to  the 
issue  of  patent,   more  than  320  acres  of  arid 
or  desert  lands. 

The  terms  "assignment,  "  "hold"  and  "otherwise" as  used  in  section  7  of  the  act  of  Mar.   3,    1891 
are  words  of  broad  signification  and  their 
precise  meanings  depend  on  the  context  in 
which  they  are  used. 

ACT  OF  FEBRUARY   23,    1887 

A  corporation  which  has  acquired  actual  posses- 
sion or  the  right  of  actual  possession  to  more 

than  320  acres  of  desert  land  "holds"  such acreage  within  the  meaning  of  the  prohibition 
of  section  7  of  the  act  of  Mar.    3,    1891. 

The  prohibition  against  contracts  involving  the  employ- 
ment of  convict  labor  as  contained  in  Executive 

Order  325a  does  not  apply  to  those  cooperative 
agreements  entered  into  by  the  Bureau  of  Land 
Management  and  the  several  States  which  provide 

for  emergency  manpower  assistance  for  the  sup- 
pression of  fires,    even  though,    the  States  may 

rely  in  part  upon  trained  convict  crews  for  such 
emergency  manpower  reserves. 

tise  of  State  Convicts  in  BLM  Fire-Suppression  Work, 
M-36832  (Aug.    13,    1971)  78  I.  D.    269 

In  order  to  comply  with  the  requirements  of 
section  2  of  the  act  of  Mar.    3,    1891,  a 
desert  land  entryman  must  either  expend  his 

own  money  on  the  necessary  irrigation,   rec- 
lamation,  and  cultivation  of  the  entry  or  incur 

a  personal  liability  for  any  money  so  expended. 

Section  2  of  the  act  of  Mar.    3,    1891,   is 
satisfied  where  the  desert  land  entryman 
hires  others  to  do  the  necessary  work  of 
irrigation,   reclamation,   and  cultivation  at 
the  entrymen's  own  charge  and  expense. 

Idaho  Desert  Land  Entries--  Indian  Hill  Group, 
M-36680  (Apr.    5,    1965)  72  I.  D.    156 



ACT  OF  MARCH  3,  1891— Continued ACT  OF  AUGUST  4,  1892 —Continued 

To  determine  whether  an  unlawful  assignment  of  the 
desert  entry  was  made  one  must  look  to  the  re- 

sults of  the  documents  used  to  determine  the 
real  nature  of  the  agreement  rather  than  to  the 
labels  the  parties  select  for  their  designation. 

Section  7  of  the  act  of  March  3,    1891,   provides  that 
no  person  or  association  of  persons  shall  hold 
by  assignment  or  otherwise,   prior  to  the  issue 

of  patent,    more  than  320  acres  of  arid  or  desert 
lands. 

The  terms  "assignment,"  "hold"  and  "otherwise" 
as  used  in  section  7  of  the  act  of  March  3,    1891, 

are  words  of  broad  signification  and  there  pre- 
cise meanings  depend  on  the  context  in  which 

they  are  used. 

A  corporation  which  has  acquired  actual  possession 
or  the  right  of  actual  possession  to  more  than 

320  acres  of  desert  land  "holds"  such  acreage 
within  the  meaning  of  the  prohibition  of  section 
7  of  the  act  of  March  3,   1891. 

In  order  to  comply  with  the  requirements  of  section 

2  of  the  act  of  March  3,    1891,    a  dese.rt  land  entry- 
man  must  either  expend  his  own  money  on  the 
necessary  irrigation,    reclamation,   and  cultiva- 

tion of  the  entry  or  incur  a  personal  liability 
for  any  money  so  expended. 

United  States  of  America  v.   Ollie  Mae  Shearman  et 
-Indian  Hill  Group, 
73  I.    D.   386 

al.  --Idaho  Desert  Land  Entries- 
7T-  30759  (Dec.    30,   1966) 

ACT  OF  AUGUST  4,  1892 

The  Act  of  July  23,  1955,  u   amended, 
30  U.S.C.  S  611  (1970),  had  the  effect 
of  excluding  from  the  coverage  of  the 

mining  laws  "common  varieties"  of 
building  stone,  but  left  the  Act  of 
August  4,  1892,  30  U.S.C.  S  161  (1970), 
authorizing  the  location  of  building 
stone  placer  mining  claims,  effective 

as  to  building  stone  that  has  "some 
property  giving  it  distinct  and  special 

value." 

To  determine  whether  a  deposit  of  building 
stone  is  of  a  common  or  uncommon  variety, 
there  must  be  a  comparison  of  the  deposit 

with  other  deposits  of  similar  type  mate- 
rials in  order  to  ascertain  whether  the 

deposit  has  a  property  giving  it  a  distinct 
and  special  value.   If  the  deposit  is  to 
be  used  for  the  same  purposes  as  minerals 
of  common  occurrence,  then  there  must  be 
a  showing  that  some  property  of  the  deposit 
gives  it  a  special  value  for  such  use  and 
generally  this  value  is  reflected  by  the 
fact  that  the  material  commands  a  higher 
price  in  the  market  place. 

United  States  v.  Lee  Chartrand  et  al. ,  11  IBLA 
194  (June  25,  1973)  80  I.D.  408 

The  Act  of  Aug.  4,  1892,  27  Stat.  348,  30  U.S.C. 
§  161  (1970),  authorizes  the  entry  of  lands 
chiefly  valuable  for  building  stone  under 
the  provisions  of  law  in  relation  to  placer 

mineral  claims,  and  such  entry  may  be  made 

regardless  of  the  form  in  which  the  deposits 
are  found . 

"Building  stone,  chiefly  valuable  for."  Build- 
ing stone  as  used  in  the  Act  of  Aug.  4,  1892, 

30  U.S.C.  §  161  (1970),  includes  stone  used 
for  building,  for  structural  work  and  for 
other  similar  commercial  purposes,  but  land 
chiefly  valuable  for  the  supply  of  stone  to 
be  manufactured  into  artifacts  is  not  chief- 

ly valuable  for  building  stone  under  the  Act. 

United  States  v.  Byron  N.  Gardner. et  al., 
14  IBLA  276  (Jan.  30,  1974)        81  I.D.  58 

ACT  OF  JULY  16,  1894 

Title  to  school  sections  granted  to  the  State  of 
Utah  by  section  6  of  the  Utah  Enabling  Act, 
28  Stat.  109,  vests  in  the  State  on  the  date 

of  Statehood  (January  4,  1896),  or  upon  com- 
pletion and  acceptance  of  the  survey  of  the 

sections  if  the  lands  were  not  then  surveyed. 

To  determine  whether  any  Indian  occupancy  by  Navajoe 
outside  their  recognized  reservation  boundaries 
was  recognized  by  the  Utah  Enabling  Act  of  1894 
so  as  to  prevent  the  operation  of  the  grant  of 
lands  for  school  purposes  to  the  State,  the 
intent  of  Congress  must  be  ascertained  by  reading 
the  provisions  of  the  grant  and  the  disclaimer 

of  lands  "owned  or  held  by  any  Indian  or  Indian 
tribes"  together,  by  considering  the  usual 
meaning  of  the  words,  by  determining  the  overall 

purpose  of  the  Act ,  and  by  considering  the 
provisions  in  accordance  with  the  historical 
milieu  and  public  policy  of  that  time,  as  well 
as  any  court  interpretations  of  other  statutes. 

Historical  differences  between  the  situation  in 
Alaska  and  the  other  states  afford  reasons  for 

different  interpretations  of  legislation  per- 
taining to  Alaska  natives  and  legislation 

pertaining  to  Indians  in  the  other  states. 
Therefore  section  8  of  the  Act  of  Hay  17,  1884, 

regarding  the  occupancy  of  Alaska  natives  and 
others  upon  public  land,  is  not  in  pari  materia 
with  the  disclaimer  provision  in  section  3  of 
the  Utah  Enabling  Act  of  1894,  as  to  lands 

"owned  or  held  by  anv  Indian  or  Indian  Tribes." 

By  the  Utah  Enabling  Act  of  1894,  Congress  did  not 
intend  the  grant  of  school  lands  to  the  State  of 
Utah,  effective  upon  survey  In  1900,  to  be  held 
in  abeyance  as  to  unreserved  public  lands  which 
may  have  been  within  a  wide,  undefined  perimeter 

of  use  by  a  proportionately  few  Navajo  families 
outside  their  reservation  grazing  flocks  of 

sheep  with  transitory  encampments  in  an  area 
also  used  by  non-Indians  for  grazing  purposes 
and  wandered  over  by  Indians  from  other  tribes. 

Navajo  Tribe  of  Indians  v.  State  of  Utah.  12  IBLA  1 
(June  29,  1973)  80  I.D.  441 



ACT  OF  AUGUST  15,  1894 ACT  OF  MAY  17,  1906 

The  cession  of  unallotted  lands  by  the  Yankton 
Sioux  Tribe  by  the  Agreement  of  Dec.    31,    1892, 
as  ratified  by  the  act  of  Aug.    15,    1894,   28  Stat. 
314  diminished  the  area  over  which  the  tribe 

might  exercise  its  authority  but  did  not  other- 
wise terminate  legislative  authority  of  the 

tribe;  the  tribe  retained  inherent  authority  to 
administer  justice  through  a  tribal  court. 

Authority  of  Yankton  Sioux  Tribe  of  South  Dakota 
to  Establish  a  Tribal  Court,  M-36783  (Sept.  10, 
1969) 

ACT  OF  MARCH  3,    1901 

The  act  of  March  3,    1901,   31  Stat.    1084,   25 
U,S.  C.   sec.   357  (1964)  authorizes  the  State  of 
Alaska  to  condemn  Native  allotments  granted 
pursuant  to  the  act  of  May  17,    1906,   34  Stat. 
197,   as  amended,   act  of  August  2,    1956,   70 

Stat.    954  and  Native  townsite  lots  granted  pur- 
suant to  the  act  of  May  25,    1926,   44  Stat.    629. 

Condemnation  of  Alaska  Native  Allotments  and 
Native  Townsite  Lots  Under  25  U.  S.  C.    sec.    357 

(1964),    M-36763  (Apr.    28,    1967) 

The  act  of  March  3,    1901,   31  Stat.    1084,   25 
U.  S.  C.   sec.    357  (1964)  authorizes  the  State  of 
/   aska  to  condemn  Native  allotments  granted 

pursuant  to  the  act  of  May  17,    1906,   34  Stat. 
197,   as  amended,   act  of  August  2,    1956,    70 

Stat.    954  and  Native  townsite  lots  granted  pur- 
suant to  the  act  of  May  25,    1926,   44  Stat.    629. 

Condemnation  of  Alaska  Native  Allotments  and 
Native  Townsite  Lots  Under  25  U.  S.  C.    sec.    357 

(1964),    M-36763  (Apr.    28,    1967) 

ACT  OF  JUNE  8,    1906 

The  Antiquities  Act  of  June  8,   1906,  which  author- 
izes the  reservation  by  Presidential  proclama- 
tion of  public  lands  containing  historic  land- 

marks,  historic  and  prehistoric  structures  and 
other  objects  of  historic  or  scientific  interest 
and  which  authorizes  the  issuance  of  permits 
for  archaeological  exploration  does  not  itself 
effect  a  withdrawal  of  any  lands  from  the 
operation  of  the  public  land  laws,   and  the  fact 
that  land  contains  objects  of  possible  historical 
or  scientific  interest  oris  included  in  a  per 
mit  does  not  create  a  withdrawal  of  the  land 

which  constitutes  a  proper  basis  for  refusing 
to  accept  for  recordation  a  notice  of  location 
of  a  homesite  claim  on  such  land  in  Alaska. 

Vernard  E.  Jones.  A-30975  (June  30,    1969) 

76  I.  D.   133 

ACT  OF  APRIL   23,    1904 

Until  school  sections  which  either  "shall  be  granted" 
or  "are  hereby  granted"  to  states  from  lands  on 
Indian  reservations  have  been  surveyed,    title  does 

not  pass  from  the  United  States  to  the  state.     Such 
school  sections,    while  unsurveyed,    remain  subject 

to  the  Indians'  historic  right  of  occupancy  until  that 
occupancy  is  extinguished  by  the  United  States. 
If  that  right  is  never  extinguished,    it  must  still 
exist.      So  the  United  States  continues  to  hold  title 
to  such  sections  in  trust  for  the  Indians,    and  the 
Indians  continue  to  enjoy  their  aboriginal  right  of 
occupancy  in  those  sections  under  that  trust. 

Ownership  of  Unsurveyed  School  Lands  Within  the 
Flathead  Indian  Reservation,    M-36827  (July  2,    1971) 

ACT  OF  JUNE  21,  1906 

The  same  standard  of  construction  is  given  the 
June  21,    1906,    amendment  (Act  of  June  21,  1906) 
34  Stat.    325,    327,    25U.S.C.    sec.    410)  to  the 
General  Allotment  Act  of  1887  as  was  given  the 
General  Allotment  Act  of  1887  and  another  1906 
amendment  (Act  of  May  8,    1906,    34  Stat.    182)  in 
Squire  v.   Capoeman,    351   U.S.    1   (1956).     Con- 

sistent with  the  Capoeman  rule  and  the  compre- 
hensive legislative  arrangement  for  the  manage- 

ment of  trust  lands  and  funds  derived  directly 
therefrom,    funds  derived  directly  from  trust 
lands  are  not  subject  to  levy  by  the  Internal 
Revenue  Service  for  delinquent  taxes. 

Federal  Income  Tax  Levies  on  Individual  Indian 
Money  Accounts,    M-36782  (Sept.    10,    1969) 



ACT  OF  MARCH  1,  1907 ACT  OF  MARCH  28,  1908— Continued 

The  Secretary  may  authorize  issuance  of  a  patent 
under  the  Act  of  March  1,    1907,   34  Stat.    1015, 
1022,   for  specific  groups  of  Mission  Indians  on 
a  tract  of  land  which  has  been  withdrawn  since 
1903  for  these  Indians  and  occupied  and  used  as 
Indian  land  for  more  than  50  years,   in  the 
absence  of  evidence  that  the  conditions  for  pat- 

enting it  under  the  1907  act  which  existed  in 
1903  did  not  exist  in  1907. 

Jurisdiction  of  Lands  Withdrawn  for  the  Benefit 

of  Certain  Groups  of  Mission  Indians,   California-- 
Patent  of  Land  Under  the  Act  of  March  1,    1907, 

M-36756  (Oct.    8,    1968) 

An  agreement  between  a  desert  land  entryman  and 

(  a  corporation,  which  gives  that  corporation  the 
exclusive  right  to  possess  the  entry  and  to  grow 
and  harvest  crops  thereon  for  a  term  of  twenty 
years,  is  an  assignment  to  or  for  the  benefit  of 
a  corporation  within  the  meaning  of  the  prohibi- 

tion in  section  2  of  the  act  of  March  28,    1908, 

The  term  "assignment"  as  used  in  the  act  of  March 
28,    1908,    applies  to  a  transfer  to  a  corporation 
of  the  rights  of  a  desert  land  entryman  to  enter 
upon  the  lands  and  remain  in  effective  control 
thereof  and  to  grow  and  harvest  crops  thereon 
for  the  benefit  of  the  corporation. 

The  Secretary  of  the  Interior  may  authorize  that  trust 
patents  for  the  benefit  of  Mission  Indians  issue 
pursuant  to  the  Act  of  March  1,    1907,   after  he  has 
investigated  and  made  a  finding  that  such  lands 
were  in  the  occupancy  and  possession  of  such  bands 
or  villages  of  Indians  since  prior  to  March  1,    1907, 
that  the  lands  to  be  patented  were  required  and 
needed  by  such  bands  or  villages  of  Mission  Indians 
as  of  March  1,    1907,   that  the  Indians  have  had  a 

continuing  need  or  use  until  the  present  for  such 
lands,   and  that  the  lands  are  not  subject  to  inter- 

vening rights  which  now  preclude  the  issuance  of 
such  patents. 

United  States  of  America  v.   Ollie  Mae  Shearman  et 

Authority  to  Issue  Trust  Patents  for  the  Benefit  of 
Certain  Groups  of  Mission  Indians  of  California   
Pursuant  to  the  Act  of  March  1,    1907,    for  Parcels  of 

Land  Within  the  "Mission  Reserve",    M-  36756  (Supp.  ) 
(Nov.    18,    1971) 

■  Idaho  Desert  Land  Entr 
A-30759  (Dec.    30,   1966) 

■Indian  Hill  Group, 73  I.    D.  386 

ACT  OF  MARCH   3,    1909 

When  the  terms  of  a  special  Act  of  Congress  have 
been  complied  with,    and  regulations  thereunder 
no  longer  are  effective,    a  pending  application 
under  such  act  must  be  considered  in  accord- 

ance with  existing  conditions. 

Mary  Garewall  Gill,    Los  Angeles  0134981   (Nov.  13, 1970) 

ACT  OF  MARCH  28,  1908 ACT  OF  JUNE  1,  1910 

An  agreement  between  a  desert  land  entryman 
and  a  corporation,   which  gives  that  corporation 
the  exclusive  right  to  possess  the  entry  and  to 
grow  and  harvest  crops  thereon  for  a  term  of 
twenty  years,   is  an  assignment  to  or  for  the 
benefit  of  a  corporation  within  the  meaning  of 
the  prohibition  in  section  2  of  the  act  of 
Mar.    28,    1908. 

The  term  "assignment"  as  used  in  the  act  of 
Mar.    28,    1908,   applies  to  a  transfer  to  a 
corporation  of  the  rights  of  a  desert  land 
entryman  to  enter  upon  the  lands  and  remain 
in  exclusive  possession  thereof  and  to  grow  and 
harvest  crops  theron  for  the  primary  benefit 
of  the  corporation. 

Idaho  Desert  Land  Entries- -Indian  Hill  Group, 
M-36680  (Apr.    5,    1965)  72  I.  D.    156 

The  act  of  June  1,    1910,    36  Stat.    455  providing  for 
sale  of  surplus  land  within  the  Fort  Berthold 
Indian  Reservation  and  further  providing  for 
additional  allotments  in  a  designated  portion  of 
the  area  did  not  diminish  the  reservation  and 

change  the  boundary  to  the  area  designated  for 
additional  allotments;  other  provisions  of  the 
act  manifested  an  intent  that  the  Indians  of 
Fort  Berthold  Reservation  retained  a  substan- 

tial interest  in  the  area  opened  to  sale  and 
provisions  for  donation  and  expenditure  of 
their  funds  and  property  were  authorized  to 
that  end.     Authorization  for  sale  of  the  land 
within  the  reservation  did  not  change  the 
boundary  of  the  reservation  nor  remove  the 
sale  area  from  reservation  status. 

Boundaries  of  the  Fort  Berthold  Indian  Reservation 
in  North  Dakota,    M-36802  (Mar.    13,    1970) 
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ACT  OF  JUNE  25,  1910 

Where  an  application  is  filed  for  an  Indian 
allotment  for  lands  within  a  national  forest, 
as  provided  by  the  Act  of  June  25,  1910, 
25  U.S.C.  S337  (1970),  the  Secretary  of  the 
Interior,  before  passing  upon  the  entitle- 

ment of  the  applicant  to  the  lands  applied 
for,  must  first  have  received  a  determination 
by  the  Secretary  of  Agriculture  that  the  lands 
are  more  valuable  for  agricultural  and  grazing 
purposes  than  for  the  timber  found  thereon. 

Curtis  D.  Peters,  6  IBLA  5  (May  9,  1972) 

If  substantive  authority  otherwise  exists,  section  23 
of  the  Act  of  June  25,  1910,  36  Stat.  861,  25  U.S.C. 

i   47  (1970),  conveniently  referred  to  as  the  "Buy 
Indian"  Act,  authorizes  the  negotiation  of  contracts, 
as  an  exception  to  the  otherwise  applicable  adver- 

tising requirements  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  as,  amended 

(41  U.S.C.  S  252(c) (15)  (1970)),  for  the  "purchases 
of  products  of  Indian  industry,"  and  including 
contracts  for  construction. 

"Products  of  Indian  industry."  As  that  phrase  is 
used  in  section  23  of  the  Act  of  June  25,  1910, 

36  Stat.  861,  25  U.S.C.  $  47  (1970),  conveniently 

referred  to  as  the  "Buy  Indian"  Act,  includes  the 
end  product  of  physical  labor  or  intellectual 
effort  and  requiring  skill  or  diligence  of,  by, 
and  from  Indians.   This  would  include  construction 

and  repair  of  roads,  bridges,  buildings,  and 

•  similar  things,  as  well  as  supplies  and  services. 

Negotiability  of  Construction  Contract  Under  the 

"Buy  Indian"  Act  of  June  25,  1910,  M-36856 
(Feb.  22,  1973) 

Where  the  Secretary  of  Agriculture  has  made  a  deter- 
mination pursuant  to  section  31  of  the  Act  of  June 

25,  1910,  36  Stat.  863,  25  U.S.C.  §  337  (1970), 
that  lands  within  a  national  forest  are  more  valu- 

able for  agricultural  or  grazing  purposes  than  for 

the  timber  found  thereon,  the  Secretary  of  the 

Interior  is  authorized,  in  his  discretion,  to  ac- 
cept an  application  for  an  Indian  allotment  there- 

on and  to  cause  the  allotment  to  be  made.  Even 

where  such  a  determination  by  the  Secretary  of 
Agriculture  lias  been  made,  the  Secretary  of  the 
Interior  may  reject  the  allotment  on  any  rational 
basis,  including,  without  limitation,  considerations 

of  public  policy.   Such  considerations  may  encom- 
pass recreational  and  watershed  values  and  avoidance 

of  erosion. 

Curtis  D.  Peters,  13  IBLA  4  (Aug.  29,  1973) 
80  I.D.  595 

With  respect  to  an  Indian  allotment  application  on 

national  forest  land,  this  Department  is  con- 
strained by  the  Act  of  June  25,  1910,  25  U.S.C. 

§  337  (1970),  to  accept  the  finding  of  the 
Department  of  Agriculture  that  the  lands  applied 
for  are  not  more  valuable  for  agricultural  or 
grazing  purposes  than  for  the  timber  found  thereon. 

Such  a  finding  dictates  rejection  of  the  appli- 
cation by  this  Department. 

ACT  OF  JUNE   25,    1910  —Continued 

An  application  for  an  Indian  allotment  within  a 
national  forest  is  properly  rejected  where  the 
Department  of  Agriculture  has  determined  that 
ti.e  land  is  more  valuable  for  the  timber  found 
thereon  than  for  agricultural  or  grazing  purposes. 

Lands  in  a  national  forest  which  are  withdrawn 
for  power  site  purposes  are  not  subject  to 
settlement,  appropriation,  or  disposition  under 
the  Indian  allotment  laws,  except  where  approval 
has  been  granted  pursuant  to  sec.  24  of  the 
Federal  Power  Act. 

The  Secretary  of  the  Interior,  in  his  discretion, 
may  reject  an  application  for  an  Indian  allotment 
due  to  considerations  of  public  policy.   Such 
considerations  may  include  recreation,  ecology, 
and  conservation. 

Everett  E.  Wilder.  15  IBLA  336  (May  13,  1974) 

An  Indian  allotment  application  for  national 
forest  land  will  be  rejected  by  the  Depart- 

ment of  the  Interior  in  the  exercise  of  its 
discretion  when  it  is  determined  that  the 
public  interest  requires  retention  of  the 

land  applied  for  in  federal  ownership. 

Benjamin  F.  Sanderson,  Sr ■ ,  16  IBLA  229  (July  8,  1974) 

ACT  OF  AUGUST  11,  1916 

Where  an  irrigation  district  acting  pursuant  to  the 

Smith  Act  of  August  11,  1916,  has  enforced  its 
lien  against  public  land  in  an  unpatented  desert 

land  entry  and  has  sold  the  land  at  a  tax  sale, 
the  rights  of  the  entryman  and  his  successors 
are  terminated  and  the  rights  of  the  purchaser 
are  determined  by  the  Smith  Ace. 

For  the  purpose  of  determining  whether  entered  but 
unpatented  land  can  be  disposed  of  pursuant  to 
section  6  of  the  Smith  Act  of  August  11,  1916, 
the  "irrigation  works"  referred  to  in  that  section 
are  not  those  necessary  on  an  individual  entry  to 
carry  out  irrigation  but  refer  to  facilities  that 

serve  the  irrigation  district  in  general,  and  "wate 
of  the  district  available  for  such  land"  means  onl> 
that  the  entryman  has  a  legally  enforceable  claim 
to  available  water  even  though  access  to  it  is 
barred  by  a  Departmental  regulation. 

C.  Arden  Gingery,  Michlko  Shiota  (Gingery), 

2  IBLA  351  (June  23,  1971)       78  I.D.  218 

Donald  E.  Miller,  15  IBLA  95  (Mar.  11,  1974) 
81  I.D.  Ill 
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ACT  OF  AUGUST  25,  1916 ACT  OF  MAY  25,  1926 

Under  the  provisions  of  the  act  of  August  25,   1916, 
39  Stat.    535,   as  amended,    16  U.  S.C.,   sec.    3, 
the  Secretary  of  the  Interior  is  not  obligated  to 
renew  outstanding  grazing  permits,   does  not 

have  the  authority  to  grant  an  estate  or  inter- 
est in  monument  lands,   and  cannot  grant  an 

irrevocable  permit  for  the  use  of  monument 
lands. 

Legality  of  Grazing  Permits  in  Organ  Pipe  Cactus 
National  Monument,    M-36734  (Apr.    5,    1968) 

The  act  of  March  3,    1901,   31  Stat.    1084,    25 
U.  S.  C.    sec.    357  (1964)  authorizes  the  State  of 
Alaska  to  condemn  Native  allotments  granted 
pursuant  to  the  act  of  May  17,    1906,   34  Stat. 
197,   as  amended,   act  of  August  2,    1956,    70 
Stat.    954  and  Native  townsite  lots  granted  pur- 

suant to  the  act  of  May  25,    1926,   44  Stat.    629. 

Condemnation  of  Alaska  Native  Allotments  and 
Native  Townsite  Lots  Under  25  U.  S.  C.    sec.    357 

(1964),    M-36763  (Apr.    28,    1967) 

ACT  OF  JULY  15,  1921 ACT  OF  FEBRUARY  3. 5,  1929 

Where  the  United  States  disposes  of  public  lands 
with  a  reservation  of  minerals  to  the  United 

States,  the  reserved  minerals  are  not  subject  to 
location  under  the  general  mining  laws  in  the 

absence  of  specific  statutory  authority.   Min- 
erals reserved  to  the  United  States  in  a  patent 

to  the  City  of  Phoenix  issued  pursuant  to  the 
Act  of  July  15,  1921,  42  Stat.  143,  are  subject 
to  the  mining  laws,  as  neither  that  Act  nor  any 

other  statute  provides  for  disposition  of  the  re- 
served minerals  under  the  mining  laws. 

City  of  Phoenix  v.  Alvin  B.  Reeves,  et  al ■ ,  14  IBLA 
315  (Feb.  1,  1974)  81  I.D.  65 

ACT  OF  NOVEMBER  2,  1921 

Subject   to  overriding   limitations   of  other   laws, 
the  Snyder  Act  of  November  2,    1921,   42  Stat.    208, 
25  U.S.C.    §   13   (1970),   authorizes  the  expenditure 
of  appropriated  funds   for  purposes  of  the  program 
categories  enumerated  in  the  act,    for  the  benefit 
of  any  and  all  Indians  of  whatever  degree,   whether 
or  not  members  of   federally  recognized  tribes  and 
without   regard  to  residence  as   long  as  they  are 
within  the  United  States.      However,   any  proposed 

extensions  of  existing  Bureau  of  Indian  Affairs' 
programs   in  either  lateral  or  horizontal  directions 
should  be  examined  for  conformity  with  other  statu- 

tory limitations  and  supportive  appropriations  and 
should  be  undertaken  only  with  the  knowledge  of  the 
appropriate  committees  of  the  Congress. 

Scope  of  the  Snyder  Act  of  November  2.    1921,   42   Stat. 
208,    25  U.S.C.    8   13,   M-36857    (Feb.    22,    1973) 

States  which  have  assumed  the  requisite  jurisdic- 
tion over  Indian  country  under  Public  Law  280 

(Act  Of  August  15,    1953,   67  Stat.   588,   as  a- 
mended,   18  U.S.C.   section  1162  and  28  U.S.C. 
section  1360)  or  under  the  Civil  Rights  Act  of 

1968  {Act  of  April  11,    1968,    82  Stat.    77-31, 
25  U.S.C.  sections  1321-1322  (Supp.   V, 
1965-1969))  are  required  by  the  Wholesome 
Meat  Act  of  1967  to  enforce  their  meat  inspec- 

tion laws  on  Indian  reservations  if  the  enforce- 
ment does  not  involve  the  regulation  of  property 

held  in  trust  by  the  United  States  for  the  benefit 
of  the  Indians.     States  which  have  not  assumed 
the  aforementioned  jurisdiction  over  Indian 
country  are  not  authorized  or  required  by  the 
Wholesome  Meat  Act  of  1967  to  enforce  their 
meat  inspection  laws  on  Indian  reservations  un- 

less the  Secretary  of  the  Interior  were  to  enact 
regulations  authorizing  such  enforcement  under 

the  authority  granted  him  by  the  Act  of  Febru- 
ary 15,   1929,  45  Stat.    1185,  as  amended, 

25  U.  S.C.   section  231. 

Applicability  of  the  Wholesome  Meat  Act  of  1967 

on  Indian  Reservations,  M-36811  (Feb.    1,    197lJ 78  I.D.    18 

The  act  of  February  15,    1929,   45  Stat.    1185,   as 
amended,    25  U.  S.  C.    sec.    231,   providing  for 
the  entry  of  agents  and  employees  of  a  state 

upon  Indian  tribal  lands,   reservations,   or  al- 
lotments for  the  purpose  of  enforcing  state 

sanitation  and  quarantine  regulations,    is  not 

self-executing  and  in  the  absence  of  implement- 
ing regulations  cannot  serve  as  a  source  of 

authority  to  enforce  state  health  and  sanitation laws. 

Applicability  of  Health  and  Sanitation  Laws  of  the 
State  of  California  on  Indian  Reservations, 
M-36768   (Feb.    7,    1969) 
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ACT  OF  APRIL  28,  1930 

Section  3  of  the  Act  of  July  6,  1960,  74  Stat. 

334-35,  revoked  the  authority  of  the  Secretary 
of  the  Interior  to  reconvey  lands  which  had 

been  conveyed  to  the  United  States  in  exchange 
for  forest  lieu  selection  rights.   Therefore, 

an  application  for  a  quitclaim  deed  under  sec- 
tion 6  of  the  Act  of  April  28,  1930,  43  O.S.C. 

i   872  (1970),  for  such  lands  must  be  rejected. 

John  C.  Brlnton,  13  IBLA  69  (Sept.  18,  1973) 

Section  (i)  of  the  Act  of  June  11,  I960, 
74  Stat.  205,  transferred  to  the  Secretary 
of  Agriculture  the  authority  granted  to  the 
Secretary  of  the  Interior  under  the  Act  of 
April  28,  1930,  43  U.S.C.  $  872  (1970),  to 
reconvey  lands  which  had  been  conveyed  to 
the  United  States  pursuant  to  statutes 
authorizing  lieu  selections  In  exchange  for 
lands  under  the  Jurisdiction  of  the  Secretary 
of  Agriculture.   Accordingly,  the  Bureau  of 
Land  Management  is  not  empowered  to  issue  a 

patent  for  school  section  land  in  place, 
situated  In  a  national  forest,  which  was 
conveyed  to  the  United  States  with  respect 
to  a  canceled  school  indemnity  selection 
made  pursuant  to  the  Act  of  February  28, 
1891,  as  amended,  43  U.S.C.  §§  851,  852  (1970). 

United  States  Department  of  Agriculture,  Forest 
Service,  State  of  Wyoming.  17  IBLA  402  (Oct.  31. 

1974)  
  

ACT  OF  MARCH   3,    1933 

All  territories  and  possessions,   including  Guam, 
are  considered  locations  of  domestic  sources 
of  supply  under  the  Buy  American  Act;  but 
Guam  is  not  limited  to  domestic  sources  in  its 

purchases  for  use  on  Guam  because  under 
the  rule  of  statutory  construction  expressio 

unius  est  exclusio  alterius,   it  may  be  con- 
cluded that  Congress  intended  to  exclude  Guam 

from  the  enumerated  entities  whose  purchases 
for  use  or  for  construction  within  their 
boundaries  would  be  limited  to  domestic 
sources. 

Procurement  of  the  Government  of  Guam  - 
Applicability  of  the  Buy  American  Act  and 
Federal  Procurement  Regulations  System, 

M-36713  (Oct.    30,    1967)  74  I.  D.    365 

ACT  OF  APRIL   16,    1934 

Identifiable  records  under  the  Johnson-? 'Valley 
Act  of  April  16,  1934,  48  Stat.  596,  as  amended 
25  U.S.C.  sees.  452  et  seq .  ,  accumulated  in  Burea 
of  Indian  Affairs  offices,  including  but  not 
limited  to  contracts,  programs ,  proposals,  and 

budgets,  shall  be  nade  available  to  any  oerson 
who  requests  their.,  pursuant  to,  and  subject  to 

such  restrictions  as  are  contained  in,  the  pro- 
visions of  the  Freedom  of  Information  Act  of 

1967,  43  CFR  2.2,  and  15  BIAM  ch.  6. 

Availability  to  the  Public  of  Johnson-0''Ialley 
Act  Records,  M-36808  (June  18,  1970) 

ACT  OF  JUNE   18,    1934 

The  proviso  clause  of  Section  7  of  the  Act  of  June 
26,    1936,   ch.   831,   49  Stat.    1967  (which  requires 
that  proceeds  from  mineral  deposits  underlying 
lands  purchased  with  funds  appropriated  pursuant 
thereto  be  credited  to  a  special  revenue  account 
for  use  in  acquiring  lands  for  and  making  loans  to 
Indians  in  Oklahoma),   is  applicable  only  to  pro- 

ceeds from  mineral  deposits  underlying  lands  for 
which  the  consideration  was  derived  from  such 

appropriated  funds;  accordingly,    lands  acquired 

by  gift  or  purchased  with  tribal  funds  are  not  sub- 
ject to  that  proviso. 

To  the  extent  that  offsets,   which  were  claimed  bythe 
United  States  for  sums  paid  to  or  on  behalf  of  the 
Choctaw  Nation  as  reflected  by  a  stipulation  ap- 

proved by  the  Indian  ClaimsCommissionin  Docket 
No.  16  on  July  14,    1950,    represented  funds  used 
to  acquire  trust  title  to  parcels  of  land  for  the 
Choctaw  Tribe  pursuant  to  the  Acts  of  June  13, 

1934,    ch.    576,    48  Stat.    984,    and  of  June  26,  1 936, 
ch.    831,   49  Stat.    1967,   the  proceeds  from  miner- 

al deposits    underlying  said  parcels,   arising  from 
exploitation  of  such  lands  for  minerals  on  and 
after  July  14,    1950,   have  been  since  that  date  and 
now  are  properly  creditable  to  the  tribe  instead 
of  the  special  revenue  account  established, 
pursuant  to  Section  7  of  said  1936  Act,   for  use  in 
acquiring  lands  for,    and  making  loans  to,  Indians 
in  Oklahoma. 

To  the  extent  that  the  proviso  clause  of  Section  7  of 
the  Act  of  June  26,    1936,   ch.   831,   49  Stat.    1967 
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(which  requires  that  proceeds  from  mineral 
deposits  underlying  lands  purchased  with  funds 
appropriated  pursuant  thereto  be  credited  to  a 
special  revenue  account  for  use  in  acquiring 
lands  for  and  making  loans  to  Indians  in 
Oklahoma),   was,    on  the  date  of  enactment  of  the 

Act  of  August  25.    1959.   Public  Law  No.   86-192, 
73  Stat.   420  (Choctaw  Termination  Act),   applica- 

ble to  proceeds  from  such  parcels  theretofore 
purchased  in  trust  for  the  Choctaw  Tribe,    said 
proviso  remained  applicable  thereto  upon  enact- 

ment of  the  latter  statute,   inasmuch  as  the  pur- 
pose of  the  latter  statute  was  to  discontinue 

earlier  statutory  authorization  to  acquire  addi- 
tional parcels  of  land  for  the  Choctaw  Tribe  and 

its  members,    but  did  not  have  the  effect  of 
altering  the  status  of  lands  theretofore  acquired 
under  such  authority. 

Lands  in  T.    11  N.  ,   R.  30  E.  ,   M.  D.  M.  ,  and  T.    12 
N. ,   R.   28  E.  ,   M.  D.  M.  ,   Nevada,   except  for 
mineral  interests,   may,  in  the  discretion  of 
the  Secretary,  be  added  to  the  Walker  River 
Indian  Reservation  under  the  Act  of  June  22,  1936 
(49  Stat.    1806),  to  the  extent  that  the  total 
acreage  added  to  the  reservation  under  that  act 
is  within  the  maximum  authorized  by  statute. 

Relicted  Lakebed  Lands  Adjc Walker  River 

Indian  Reservation,   Nevada,   M-36736  (Apr.  9,1968) 

ACT  OF  JUNE   26,    1936 

Disposition  of  Proceeds  From  Royalties,    Bonuses, 
and  Other  Revenues  Derived  From  Mineral  Deposits 
Underlying  Lands  Purchased  in  Oklahoma  for  the 
Choctaw  Tribe  Under  Authority  of  the  Act  of  Julie 
26,    1936,    ch.   831,   49  Stat.   .1967,   M-36791 
(Oct.    31,    1969)  76  1.  D.   313 

The   failure   of  a  mining  claimant   to  make   the 
required  annual   rental  payments   In   advance 
for  claims   located  under  the  Act   of  June   18, 
1934,   48  Stat.   984,   as   amended,   August   28, 
1937,    50  Stat.    862,   863,  within  the  Papago 
Indian   Reservation  is   a  sufficient  basis 
for  invalidating  the   claims  where   the   an- 

nual  rental   payments  were  not   remitted 
until   almost   three  months   after  the  due 
date   and  no  explanation  is   offered   for  the 
delay . 

I.M.    and  Robert  L.    Clausen,    7   IBLA  286 
(Sept.    22,   19  72) 

Although   the   failure  of   a  mining  claimant    to 
pay   in  advance   the   annual   rental   required 
by  regulation  43  CFR  3825.1(b)    for  claims 
located   pursuant   to   the  Act  of  June  18,   1934, 
48   Stat.    985,    as.  amended   by   the  Act   of 
August   28,    1937,   50  Stat.   862,   863,   within 
the   Papago   Indian  Reservation   is   a   sufficient 
basis   for   invalidating  the  claim,   this  regu- 

lation may  be   interpreted   as  directory  and 
not  mandatory. 

Tender  of   payment    for   annual   rental   on  a  mining 
claim   located   within   the  Papago   Indian 
Reservation  a  few  days  after   the  due  date 
but   before  action  by   BLM   to  declare   the   claim 
invalid   under  regulation  43  CFR   3825.1(b) 
may  be  accepted.      Cancellation  of   the  claim 
in   such  a   circumstance   is   not   compelled   by 
the  regulation. 

Charles  Ketchum.et   al.,    16    IBLA  82    (June   26,    1974) 

The  proviso  clause  of  Section  7  of  the  Act  of  June 
26,    1936,   ch.    831,   49.Stat.    1967  (which  requires 
that  proceeds  from  mineral  deposits  underlying 
lands  purchased  with  funds  appropriated  pursuant 
thereto  be  credited  to  a  special  revenue  account 
for  use  in  acquiring  lands  for  and  making  loans  to 
Indians  in  Oklahoma),    is  applicable  only  to  pro- 

ceeds from  mineral  deposits  underlying  lands  for 
which  the  consideration  was  derived  from  such 

appropriated  funds;  accordingly,   lands  acquired 
by  gift  or  purchased  with  tribal  funds  are  not  sub- 

ject to  that  proviso. 

To  the  extent  that  offsets,    which  were  claimed  by  the 
United  States  for  sums  paid  to  or  on  behalf  of  the 
Choctaw  Nation  as  reflected  by  a  stipulation  ap- 

proved by  the  Indian  ClaimsCommissionin  Docket 
No.  16  on  July  14,    1950,    represented  funds  used 
to  acquire  trust  title  to  parcels  of  land  for  the 
Choctaw  Tribe  pursuant  to  the  Acts  of  June  13, 
1934,    ch.    576,    48  Stat.    984,    and  of  June  26,  1936, 

ch.    831,   49  Stat.    1967,   the  proceeds  from  miner- 
al deposits    underlying  said  parcels,    arising  from 

exploitation  of  such  lands  for  minerals  on  and 
after  July  14,    1950,   have  been  since  that  date  and 
now  are  properly  creditable  to  the  tribe  instead 
of  the  special  revenue  account  established, 
pursuant  to  Section  7  of  said  1936  Act,   for  use  in 
acquiring  lands  for,    and  making  loans  to,  Indians 
in  Oklahoma. 

To  the  extent  that  the  proviso  clause  of  Section  7  of 
the  Act  of  June  26,    1936,   ch.    831,   49  Stat.    1967 
(which  requires  that  proceeds  from  mineral 
deposits  underlying  lands  purchased  with  funds 
appropriated  pursuant  thereto  be  credited  to  a 
special  revenue  account  for  use  in  acquiring 
lands  for  and  making  loans  to  Indians  in 
Oklahoma),   was,   on  the  date  of  enactment  of  the 

Act  of  August  25.    1959,   Public  Law  No.    86-192, 



14 

ACT  OF  JUNE  26,  1936— Continued ACT  OF  AUGUST  2,  1946 

73  Stat.   420  (Choctaw  Termination  Act),   applica- 
ble to  proceeds  from  such  parcels  theretofore 

purchased  in  trust  for  the  Choctaw  Tribe,    said 
proviso  remained  applicable  thereto  upon  enact- 

ment of  the  latter  statute,   inasmuch  as  the  pur- 
pose of  the  latter  statute  was  to  discontinue 

earlier  statutory  authorization  to  acquire  addi- 
tional parcels  of  land  for  the  Choctaw  Tribe  and 

its  members,    but  did  not  have  the  effect  of 
altering  the  status  of  lands  theretofore  acquired 
under  such  authority. 

An  allocation  of  grazing  privileges  consti- 
tutes an  act  in  performance  of  a  discre- 

tionary function  for  which   the   federal 
government   is   Immune   from  suit  under  the 
Federal  Tort  Claims  Act,   28  U.S.C.    I  2680(a) 
(1970). 

Eldon  L.   Smith.   6  IBLA  166   (June  14.   1972) 

Disposition  of  Proceeds  From  Royalties,    Bonuses, 
and  Other  Revenues  Derived  From  Mineral  Deposits 
Underlying  Lands  Purchased  in  Oklahoma  for  the 
Choctaw  Tribe  Under  Authority  of  the  Act  of  June 
26,    1936,    ch.    831,    4  9  Stat.    1967,   M-36791 
{Oct.    31,    1969)  76  I.  D.    313 

ACT  OF  AUGUST  4,    1939 

Where  it  comports  with  the  public  interest 
to  do  so,  the  Secretary  has  discretionary 
authority  to  reject  a  concessionaire's 
application  to  lease  additional  public  lands 
for  the  expansion  of  a  commercial  recreation 
area,  absent  any  contractual  obligation 
to  allow  the  expansion. 

Havasu  Landing.  Inc..  14  IBLA  343  (Feb.  11,  1974) 

ACT  OF  JUNE  30,  1948 

Water  Quality  Act  of  Oct.    2,    1965,    79  Stat.   903, 
which  amends  the  Federal  Water  Pollution  Con- 

trol Act,    July  9,    1956,    70  Stat.   498,    33  U.S.C. 
sec.    466  et  seq.  ,   authorizes  grants  in  support 
of  sewage  treatment  facility  construction  from 
the  allocation  of  funds  in  excess  of  the  first 

$100,000,000  appropriated  for  such  purpose 
without  limitation  that  grants  not  exceed 
$1 ,  200,  000  per  project  or  $4,  800,  000  in  the 

case  of  multi-muncipal  projects. 

.Grants  in  support  of  a  sewage  treatment  facility 
construction  project  under  sec.    8  of  the  Federal 
Water  Pollution  Control  Act,    June  30,    1948, 
62  Stat.    1155,    as  amended,    33  U.S.C.   sec.   466 

et  seq.  ,    may  be  awarded  from  a  combination  of 
funds  allocated  both  from  the  first  $100,000,000 

appropriated  for  such  purpose,    and  from  funds 
allocated  from  appropriations  in  excess  of  the 
first  $100,000,000  appropriated. 

ACT  OF  OCTOBER  17,  1940 

One  who  acquires  an  interest    in  a  desert   land   entry 

by  purchase   long  after  he   entered  military   ser- 
vice cannot  derive  benefits   from  the  Soldiers' 

and  Sailors'    Civil   Relief  Act   of   1940  which  are 
restricted   to   those  who   acquire   their   interest 
before  entering  military   service  and  who  file 
a  notice  of   such  entrance  with   the   land   office 
within  six  months   of   such  entrance. 

Where  a  sewage  treatment  facility  construction 
project  is  supported  with  the  maximum  grant 
award  of  $1 ,  200,  000  or  $4,  800,  000  from  funds 
allocated  from  the  first  $100,000,000  appro- 

priated under  sec.    8  of  the  Federal  Water 
Pollution  Control  Act,    as  amended,    grant 
award  for  such  project  may  also  be  made  from 
funds  allocated  from  appropriations  in  excess  of 
the  first  $100,000,000,    up  to  a  maximum  of 
30  percent  of  the  cost  of  a  project. 

Federal  Water  Pollution  Control  Act  -  Section  8(b)  - 
Grant  Limitations,    M-36688  (May  31,    1966) 

73  I.D.    179 

C.   Arden  Gingery.   Michiko   Shlota    (Gingery). 
2   IBLA  351    (June  23,   1971)  78   I.D.    218 

Section  501   of   the  Soldiers'    and  Sailors'    Civil 
Relief  Act  of   1940,   54  Stat.    1187,   as  amended, 
50  U.S.C.    App.    §  561    (1970),   which  provides 
that  no  right   to  public   land   initiated  or 
acquired  under  the  public   land   laws  will  be 
forfeited  by  an  applicant  due   to  military 
service,    has  no  application   to  a  headquarters 
site  where  no   rights   in  the   land  had  been 
acquired  prior  to  an  applicant's  entry  on active  duty,   and   the   closure  of   the   land  of entry. 

Donald   Richard   GlittenberR.    15    IBLA   165    (Mar.    26, 

'Interstate  waters"  within  the  meaning  of  the 
Federal  Water  Pollution  Control  Act,   as 
amended,    33  U.S.C.    466,    et  seq.  ,   include  the 
entire  reach  of  interstate  waters,    including 
those  portions  which  flow  into  a  state  from  a 

neighboring  state  but  which  do  not  subsequently 
flow  across  or  form  state  boundaries. 

'Coastal  waters"  within  the  meaning  of  the 
Federal  Water  Pollution  Control  Act,   as 
amended,    33  U.S.C.   466,   et  seq.  ,   include 
■waters  of  the  sea  within  the  territorial 
jurisdiction  of  the  United  States  and  all 
inland  waters  in  which  the  tide  ebbs  and flows. 
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Tributaries  of  interstate  waters  are  not  per  se 
interstate  waters.     Only  those  tributary 
streams  which  themselves  either  flow 

across  or  form  a  part  of  state  boundaries 
are  interstate  waters. 

Water  Quality  Standards- -Interstate  Waters 
Within  the  Meaning  of  Section  10(c)  Federal 
Water  Pollution  Control  Act,  As  Amended, 
M- 36690  (June  13,    1966)  73  I.  D.    181 

A  right-of-way  within  the  meaning  of  Section  1  (7)  of 
the  Act  of  August  8,    1953,    67  Stat.   495,    16 
U.  S.C.    lb(7)  (1964)  which  authorizes  the  Secre- 

tary of  the  Interior  to  acquire  lands  and  interests 
in  lands,   including  scenic  easements,   in  lands 
adjacent  to  a  road  right-of-way  located  within 
area  of  the  National  Park  System,   need  not  be 
limited  to  only  roads  open  to  vehicular  motor 
traffic.     The  towpath  of  the  Chesapeake  and  Ohio 
Canal  National  Monument  is  a  road  right-of-way 
within  the  meaning  of  that  act. 

Federal  Water  Pollution  Control  Act,   as  amended, 

33  U.S.C.    466  et  seq. ,   authorizes  the  estab- 
lishing of  water  quality  standards  for  interstate 

waters  by  state  authorities,   or,   in  the  event  of 
state  default,   by  the  Federal  Government. 
However,    the  Act  does  not  require  establishment 
of  such  standards  by  either  state  or  Federal 
authorities. 

Donation  and  Acceptance  of  "Scenic  Easements"  in 
the  Vicinity  of  the  Chesapeake  and  Ohio  Canal 
National  Monument,   M-36805  (May  12,    1970) 

77  I.  D.  69 

States  are  free  to  select  all,   or  any,   portion  of 
interstate  water  within  its  jurisdiction  for 
which  water  quality  standards  will  be  established. 
States  may  in  the  exercise  of  administrative 
judgment  choose  not  to  establish  such  standards 
for  very  small  insignificant  streams. 

If  a  stream  is  "interstate  water"  within  the  meaning 
of  the  Act  it  is  one  for  which  water  quality 
standards  may  be  established  under  the  Act, 
even  though  such  streams  may  have  intermittent 
flow. 

Water  Quality  Standards- -Interstate  Waters 
Within  the  Meaning  of  Section  10(c)  Federal 
Water  Pollution  Control  Act ,  As  Amended-- 
Intermittent  and  Small  Interstate  Streams, 
M -36691  (Aug.    15,    1966)  73  I.D.250 

ACT  OF  AUGUST   15,    1953 

Civil  and  criminal  jurisdiction  over  the  persons 

and  private  (non-trust)  property  of  Indians 
within  Indian  country  granted  to  states  or 
assumed  by  states  under  Public  Law  280    (Act 
of  August  15,    1953,   67  Stat.    589,   as  amended, 
18  U.S.C.    sec.    1162  and  28  U.S.  C.    sec.    1360) 
does  not  include  authority  to  enforce  state  laws 
directly  or  indirectly  against  property  held  in 
trust  by  the  United  States  for  the  benefit  of Indians. 

Applicability  of  Health  and  Sanitation  Laws  of  the 
State  of  California  on  Indian  Reservations, 
M-36768   (Feb.    7,    1969) 

ACT  OF  JUNE  30,    1950 

The   rejection  of  an  application  for  a  pros- 
pecting permit   for  lands  within  the  exte- 

rior boundaries  of   a  national  forest  in 
Minnesota,    filed  pursuant   to  the  Act  of 
June  30,   1950,   16  U.S.C.    $  508(b)    (1970), 
is  properly   reversed  where   the  Geological 
Survey,   upon  reconsideration,   determines 
that  prospecting  is  needed  to  ascertain 
whether  the   land  contains  workable  depos- 

its of   the  minerals  sought. 

Lloyd  K.   Johnson,   8  IBLA  73    (Oct,   27,   1972) 

States    which  have  assumed  the  requisite  jurisdic- 
tion over  Indian  country  under  Public  Law  280 

(Act  of  August  15,    1953,   G7  Stat.    588,  as  a- 
mended,   18  U.S.C.   section  1162  and  28  U.  S.C. 
section  1360)  or  under  the  Civil  Rights  Act  of 
1968  (Act  of  April  11,    1968,   82  Stat.   77-81, 
25  U.S.C.   sections  1321-1322  (Supp.   V, 
1965-1969))  are  required  by  the  Wholesome 
Meat  Act  of  1967  to  enforce  their  meat  inspec- 

tion laws  on  Indian  reservations  if  the  enforce- 
ment does  not  involve  the  regulation  of  property 

held  in  trust  by  the  United  States  for  the  benefit 
of  the  Indians.     States  which  have  not  assumed 
the  aforementioned  jurisdiction  over  Indian 
country  are  not  authorized  or  required  by  the 
Wholesome  Meat  Act  of  1 967  to  enforce  their 

meat  inspection  laws  on  Indian  reservations  un- 
less the  Secretary  of  the  Interior  were  to  enact 

regulations  authorizing  such  enforcement  under 

the  authority  granted  him  by  the  Act  of  Febru- 
ary 15,   1929,   45  Stat.    1185,   as  amended, 

25  U.  S.C.  section  231. 

Applicability  of  the  Wholesome  Meat  Act  of  1967 
on  Indian  Reservations,  M-36811  (Feb.  1,  1971)    

78  I.  D.   18 
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The  Winnebago  Tribe  has  the  power  through  its  in- 

herent right  to  govern  itself  and  implied  in  its 

Constitution  to  create  a  tribal  court  to  hear 

cases  involving  Indians  who  violate  the  tribal 

hunting  and  fishing  laws.     Public  Law  280  (Act 
of  August  15.    1 953,    67  Stat.    588,    as  amended, 
18U.S.C.   sec.    1162  and  28  U.S.  C.    sec.    1360) 

does  not  derogate  from  this  power  in  regard  to 
hunting  and  fishing. 

Power  of  the  Winnebago  Tribe  to  Create  a  Tribal 
Court  to  Hear  Cases  Involving  Indians    Who  Violate 

Tribal  Hunting  and  Fishing  Laws 
(Mar.    19.    1971) 

M-36821 

ACT  OF  AUGUST  13,  1954— Continued 

Where  operation  and  maintenance  of  a  unit  of  the 
Klamath  Indian  Irrigation  Project  is  to  be 

transferred  to  the  water  users  and  the  redesig- 
nation  as  to  irrigability  of  lands  for  assessment 

purposes  is  contemplated,   any  such  redesigna- 
tion  should  include  an  explanation  of  the  basis 
for  change  from  the  present  designation. 

Transfer  of  Modoc  Point  Uni t,   Klamath  Indian 

Irrigation  Project,    Oregon,    M-36737 

(Apr.    26,    1968) 

The  financial  responsibility  law  of  the  State  of  Wash- 
ington applies  to  Indians  involved  in  an  automobile 

accident  on  a  private  road  within  the  Yakima 
Indian  Reservation.     The  state,    in  requiring  the 
Indians  to  post  bond  under  the  authority  of  this  law, 
is  not  assuming  any  jurisdiction  over  Indians  on 
reservation  lands  greater  than  that  permitted 
under  RCW  37.  12.  010  or  under  Public  Law  280 

(Act  of  August  15,    1953,    67  Stat.    588,   as  amended, 
18U.S.C.    sec.    1162  and  28  U.S.  C.    sec.    1360 
(1964)). 

Applicability  of  the  Financial  Responsibility  Law  of 
Washington  to  Indians  on  the  Yakima  Reservation, 
M-36829  (July  20,    1971) 

ACT  OF  AUGUST   13,    1954 

As  the  Klamath  Termination  Act  sets  no  time 

limitation  on  the  provision  authorizing  the 

Secretary  to  adjust,   eliminate,   or  cancel  ir- 
rigation costs  in  specified  circumstances,   the 

authority  continues  as  long  as  the  purpose  of 
the  statute  requires;  and  the  publication  of  the 
proclamation  declaring  the  termination  of  the 
Federal  trust  relationship  pursuant  to  section 
18  of  the  Termination  Act  is  not  a  bar  to  can- 

celing irrigation  charges  under  section  13(d) 
of  the  act  where  both  the  express  language  and 
the  sense  of  the  provisions  involved  support 
the  conclusion  that  the  jurisdiction  of  the 
Federal  Government  continues  after  the  termi- 

nation proclamation  for  this  purpose,  among 
others. 

ACT  OF  JULY   9,    1956 

Water  Quality  Act  of  Oct.    2,    1965,   79  Stat.    903, 
which  amends  the  Federal  Water  Pollution 

Control  Act.  July  9,    1956,   70  Stat.   498, 
33  U.  S.  C.   sec.    466  et  seq.  ,   authorizes 
grants  in  support  of  sewage  treatment  facility 
construction  from  the  allocation  of  funds  in 
excess  of  the  first  $100,  000,  000  appropriated 
for  such  purpose  without  limitation  that  grants 
not  exceed  $1,  200,  000  per  project  or  $4,  800,  000 

in  the  case  of  multi -municipal  projects. 

Grants  in  support  of  a  sewage  treatment  facility 
construction  project  under  sec.   8  of  the 
Federal  Water  Pollution  Control  Act,  June  30, 
1948,   62  Stat.    1155,   as  amended,   33  U.  S.  C. 
sec.   466  et  seq.  ,  may  be  awarded  from  a 
combination  of  funds  allocated  both  from  the 

first  $100,  000,  000  appropriated  for  such 

purpose,   and  from  funds  allocated  from  ap- 
priations  in  excess  of  the  first  $100,  000,  000 

appropriated. 

Where  a  sewage  treatment  facility  construction 

project  is  supported  with  the   maximum  grant 
award  of  $1,  200,  000  or  $4,  800,  000  from 
funds  allocated  from  the  first  $100,  000,  000 
appropriated  under  sec.   8  of  the  Federal  Water 
Pollution  Control  Act,  as  amended,  grant 
award  for  such  project  may  also  be  made 
from  funds  allocated  from  appropriations  in 
excess  of  the  first  $100,  000,  000,  up  to  a 
maximum  of  30  percent  of  the  cost  of  a 

project. 

Federal  Water  Pollution  Control  Act  -  Section 
8(b)  -  Grant  Limitations,    M-36688  (May  31,    1966) 

73  I.  D.    179 

The  Bureau  of  Reclamation  has  no  statutory  re- 
sponsibility in  connection  with  the  transfer  of 

a  unit  of  the  Klamath  Indian  Irrigation  Project 

to  a  water  users'  association  or  irrigation 
district  formed  pursuant  to  section  13(a)  of 
the  Klamath  Termination  Act. 

"Interstate  waters"  within  the  meaning  of  the 
Federal  Water  Pollution  Control  Act,   as 
amended,    33  U.S. C.   466,    et  seq.  ,   includethe 
entire  reach  of  interstate  waters,   including 
those  portions  which  flow  into  a  state  from  a 
neighboring  state  but  which  do  not  subsequently 
flow  across    or  form  state  boundaries. 
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ACT  OF  JULY  9,  1956— Cont inued 

"Coastal  waters"  within  the  meaning  of  the 
Federal  Water  Pollution  Control  Act,   as 
amended,    33  U.  S.  C.   466,   et  sea.  .   include 
waters  of  the  sea  within  the  territorial 
jurisdiction  of  the  United  States  and  all 
inland  waters  in  which  the  tide  ebbs  and 
flows. 

Tributaries  of  interstate  waters  are  not  per  se 

interstate  waters.     Only  those  tributary- 
streams  which  themselves  either  flow 
across  or  form  a  part  of  state  boundaries 
are  interstate  waters. 

ACT  OF  JULY   7,    1958 

For  the  purposes  of  the  Federal-Aid  Highway  Act  of 
1958,   23U.S.C.    sec.   120  (Supp.    V.    1969)those 
lands  selected  by  the  State  of  Alaska  pursuant  to 
the  Alaska  Statehood  Act  of  1958  (72  Stat.    339) 
remain  public  lands  until  such  time  as  a  final 
patent  has  been  issued  to  the  State. 

Distribution  of  Funds  for  Federal  Aid-Highways 
Based  on  Area  of  Lands  in  Federal  Ownership  in 
Alaska,    M-36834  (Aug.    27,    1971) 

Water  Quality  Standards- -Interstate  Waters  With- 
in the  Meaning  of  Section  10(c)  Federal  Water 

Pollution  Control  Act,   As  Amended,   M-36690 
(June  13,    1966)  73  I.  D.    181 ACT  OF  JULY   18,    1958 

Federal  Water  Pollution  Control  Act,   as  amended, 
33  U.  S.  C.   sec.   466  et  seq. ,  authorizes  the 
establishing  of  water  quality  standards  for 
interstate  waters  by  state  authorities,   or,   in 
the  event  of  state  default,  by  the  Federal 
Government.     However,   the  Act  does  not  re- 

quire establishment  of  such  standards  by 
either  state  or  Federal  authorities. 

States  are  free  to  select  all,   or  any,  portion  of 
interstate  water  within  its  jurisdiction  for 

which  water  quality  standards  will  be 
established.     States  may  in  the  exercise  of 
administrative  judgment  choose  not  to  establish 
such  standards  for  very  small  insignificant 
streams. 

If  a  stream  is  "interstate  water"  within  the 
meaning  of  the  Act  it  is  one  for  which  water 
quality  standards  may  be  established  under 
the  Act,   even  though  such  streams  may  have 
intermittent  flow. 

Water  Quality  Standards- -Interstate  Waters 
Within  the  Meaning  of  Section  10(c)  Federal 

It    Is   proper   for   the   Bureau   of   Land  Management 
to   reserve  or   "set   aside"   timber   for  sale 
exclusively   to  qualifying  small   business   con- 

cerns pursuant   to   the  Small   Business   Act   to 
ensure   that   such  concerns   are   able   to  obtain 
their  proportionate   share   under  a  reasonable 
formula,    and   such   sales   are  not   rendered 
invalid  merely  because   another   Federal   agency 
utilizes   a  somewhat   different    formula,   or 
because   plans   to   conduct   such   sales  were  not 
announced  at   the  beginning  of   the    fiscal   year, 
or  because   an   appropriate  delineation  of 

marketing  areas   for  the  purpose  of   imple- 
menting  the   Act   resulted   in   the   inclusion   of 

two   timber  units   in   the   same  marketing  area. 

Medford   Corp.    (Appellant),    Olson-Lawyer   Lumber 
Co.   and   Euy.ene   P.    Burrlll    Lumber   Co.    (Appellee*), 

Water  Pollution  Control  Act,   As  Amended- - 
Intermittent  and  Small  Interstate  Streams, 

M-36691   (Aug.    15,    1966)  73  I.  D.    250 

16  1BLA  321    (Aug.    14,   1*74) 

ACT   OF  AUGUST   19,    1958 

The  Act  of  August  19,    1958,    72  Stat.    619,   as 
amended  by  the  Act  of  August  11,  1964,  78  Stat. 

390,  requires  the  preparation  of  a  plan  for  dis- 
tributing the  assets  of  California  rancherias  or 

for  selling  such  assets  and  distributing  the  pro- 
ceeds, but  neither  the  amended  act  nor  its 

legislative  history  specify  or  restrict  the  man- ner of  sale. 

ACT  OF  AUGUST   2,    1956 

The  act  of  March  3,    1901,   31  Stat.    1084,   25 
U.  S.  C.   sec.    357  (1964)  authorizes  the  State  of 
Alaska  to  condemn  Native  allotments  granted 
pursuant  to  the  act  of  May  17,    1906,   34  Stat. 
197,   as  amended,   act  of  August  2,    1956,    70 
Stat.    954  and  Native  townsite  lots  granted  pur- 

suant to  the  act  of  May  25,    1926,   44  Stat.    62  9. 

Condemnation  of  Alaska  Native  Allotments  and 

"Native  Townsite  Lots  Under  25  U.  S.  C.    sec.    357 
(1964),   M-36763  (Apr.    28,    1967) 

The  sale  of  tribal  lands  of  a  California  rancheria 
under  the  Act  of  August  19,    1958,   72  Stat.    619. 
as  amended  by  the  Act  of  August  11,    1964,   78 
Stat.   390,  may  be  made  by  option  agreement, 
so  long  as  the  transaction  does  not  delay  the 
termination  of  the  trust  responsibilities  and 
services  to  the  Indians  of  the  rancheria  involved. 

Proposed  Sale  of  Mission  Creek  Allotted  and  Tribal 
Trust  Lands,   M-36742  (Jan.    19,    1968) 
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ACT  OF  AUGUST  27,  1958 ACT  OF  JUNE  11,  1960— Continued 

For  purposes  of  the  Federal-Aid  Highway  Act  of 
1958,   23  U.S.  C.    sec.    120  (Supp.   V.    1969)  those 
lands  selected  by  the  State  of  Alaska  pursuant  to 
the  Alaska  Statehood  Act  of  1958  (72  Stat.    339) 
remain  public  lands  until  such  time  as  a  final 
patent  has  been  issued  to  the  State. 

Distribution  of  Funds  for  Federal  Aid-Highways 
Based  on  Area  of  Lands  in  Federal  Ownership  in 

Alaska,   M-36834  (Aug.   27,    1971) 

of  Agriculture.      Accordingly,    the   Bureau   of 
Land  Management   is  not   empowered   to   issue  a 
patent   for   school  section  land   in  place, 
situated   in  a  national   forest,   which  was 
conveyed   to   the  United   States  with  respect 
to  a  canceled   school   indemnity  selection 
made  pursuant   to   the  Act  of   February  28, 
1891,   as  amended,    43  U.S.C.    §§   851,    852    (1970), 

United  States  Department  of  Agriculture.  Forest 
Service.  State  of  Wyoming,  17  IBLA  402  (Oct.  31 

1974) 

ACT  OF  AUGUST   25,    1959 

To  the  extent  that  the  proviso  clause  of  Section  7  of 
the  Act  of  June  26,    1936,    ch.    831,   49  Stat.    1967 
(which  requires  that  proceeds  from  mineral 
deposits  underlying  lands  purchased  with  funds 
appropriated  pursuant  thereto  be  credited  to  a 
special  revenue  account  for  use  in  acquiring 
lands  for  and  making  loans  to  Indians  in 
Oklahoma),   wa&,   on  the  date  of  enactment  of  the 

Act  of  August  25,    1959,   Public  Law  No.   86-192, 
73  Stat.   420  (Choctaw  Termination  Act),   applica- 

ble to  proceeds  from  such  parcels  theretofore 
purchased  in  trust  for  the  Choctaw  Tribe,    said 
proviso  remained  applicable  thereto  upon  enact- 

ment of  the  latter  statute,    inasmuch  as  the  pur- 
pose of  the  latter  statute  was  to  discontinue 

earlier  statutory  authorization  to  acquire  addi- 
tional parcels  of  land  for  the  Choctaw  Tribe  and 

its  members,    but  did  not  have  the  effect  of 

altering  the  status  of  lands  theretofore  acquired 
under  such  authority. 

Disposition  of  Proceeds  From  Royalties,    Bonuses, 
and  Other  Revenues  Derived  From  Mineral  Deposits 
Underlying  Lands  Purchased  in  Oklahoma  for  the 
Choctaw  Tribe  Under  Authority  of  the  Act  of  June 

26,    1936x  ch.   831,   49  Stat.    1967,   M-36791 
(Oct.    31,    1969)  76  1.  D.    313 

ACT  OF  JUNE  11,  1960 

Section  (i)  of  the  Act  of  June  11,  1960, 
74  Stat.  205,  transferred  to  the  Secretary 
of  Agriculture  the  authority  granted  to  the 
Secretary  of  the  Interior  under  the  Act  of 
April  28,  1930,  43  U.S.C.  5  872  (1970),  to 
reconvey  lands  which  had  been  conveyed  to 
the  United  States  pursuant  to  statutes 

authorizing  lieu  selections  in  exchange  for 
lands  under  the  jurisdiction  of  the  Secretar 

ACT  OF  JULY   6,    1960 

An  application  for  a  quitclaim  deed  under  sec. 
6  of  the  Act  of  April  28,  1930,  43  U.S.C. 

5  872,  based  upon  a  conveyance  to  the  United 
States  of  land  as  a  basis  for  lieu  selection, 

which  conveyance  was  made  pursuant  to  the  Act 
of  June  4,  1897,  30  Stat.  11,  36,  is  properly 

rejected  because  the  Act  of  July  6,  1960,  74 
Stat.  334,  precludes  the  Department  from 
utilizing  the  19  30  act  for  that  purpose. 

Masonic  Homes  of  Calif  omit 
1971) 4  IBLA  23  (Oct.  27, 

78  I.D.  312 

An  application  for  a  quitclaim  deed  under 
sec.  6  of  the  Act  of  April  28,  1930,  43 
U.S.C.  S  872,  based  upon  a  conveyance  to 
the  United  States  of  land  as  a  basis  for 
lieu  selection,  which  conveyance  was  made 

pursuant  to  the  Act  of  June  4,  1897, 
30  Stat.  11,  36,  is  properly  rejected 
because  the  Act  of  July  6,  1960,  74  Stat. 

334,  precludes  the  Department  from  utiliz- 
ing the  1930  Act  for  that  purpose. 

Frederick  Siemon,  6  IBLA  156  (June  8,  1972) 

An  application  for  a  quitclaim  deed  under  sec. 
6  of  the  Act  of  April  28,  1930,  43  U.S.C. 
§  872,  based  upon  a  conveyance  to  the  United 
States  of  land  as  a  basis  for  lieu  selec- 

tion, which  conveyance  was  made  pursuant  to 

the  Act  of  June  4,  1897,  30  Stat.  11,  36, 

is  properly  rejected  because  the  Act  of 
July  6,  1960,  74  Stat.  334,  precludes  the 

Department  from  utilizing  the  1930  Act  for 

the  purpose. 

Lester  J.  Cendron,  6  IBLA 
(July  3,  1972) 

Section  3  cf  the  Act  of  July  6,  1960,  74  Stat. 

334-35,  revoked  the  authority  of  the  Secretary 
of  the  Interior  to  reconvey  lands  which  had 

been  conveyed  to  the  United  States  in  exchange 
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ACT  OF  JULY  6,  1960— Cont  inued 

for  forest  lieu  selection  rights.   Therefore, 

an  application  for  a  quitclaim  deed  under  sec- 
tion 6  of  the  Act  of  April  28,  1930,  43  U.S.C. 

§  872  (1970),  for  such  lands  must  be  rejected. 

John  C.  Brinton,  13  IBLA  69  (Sept.  18,  1973) 

ACT  OF  JULY  20,    1961  —Cont inued 

States  are  free  to  select  all,   or  any,   portion  of 
interstate  water  within  its  jurisdiction  for 
which  water  ^uaucy  standards  wiU  be  estab- 

lished.    States  may  in  the  exercise  of  ad- 
ministrative judgment  choose  not  to  establish 

such  standards  for  very  small  insignificant 
streams. 

ACT  OF  JULY   14,    1960 

Lunds  withdrawn  for  a  harbor  improvement  project 

which  are  excess  to  the  project  are  not  "sur- 

plus property"  subject  to  sale  under  section 
108,  Act  of  July  14.    1960,   33  U.S.C.  sec.   578. 
ur.til  after  the  Secretary  of  the  Interior  deter- 

mines that  the  lands  are  not  suitable  for  return 
to  the  public  domain. 

Proposed  Sale  of  Withdrawn  Land  By  the  Corps  of 
Engineers.    M-36749  (Aug.    21,    1968)    75  I.  D.  245 

If  a  stream  is  "interstate  water"  within  the  mean- 
ing of  the  Act  it  is  one  for  which  water 

quality  standards  may  be  established  under 
the  Act,   even  though  such  streams  may  have 
intermittent  flow. 

Water  Quality  Standards- -Interstate  Waters 
Within  the  Meaning  of  Section  10(c)  Federal 
Water  Pollution  Control  Act ,  As  Amended-- 
Intermittent  and  Small  Interstate  Streams, 

M-36691   (Aug.    15,    1966)  73  I.D.  250 

ACT  OF  SEPTEMBER  22,  1961 

ACT  OF  JULY  20,  1961 

'Interstate  waters"  within  the  meaning  of  the 
Federal  Water  Pollution  Control  Act,   as 
amended,    33  U.S.C.   466,   et^sec;.  ,   include  the 
entire  reach  of  interstate  waters,    including 

those  portions  which  flow  into  a  state  from  a 
neighboring  state  but  which  do  not  subsequently 
flow  across  or  form  state  boundaries. 

"Coastal  waters"  within  the  meaning  of  the 
Federal  Water  Pollution  Control  Act.   as 
amended,    33  U.S.C.   466,   et  seq.  ,   include 
waters  of  the  sea  within  the  territorial 

jurisdiction  of  the  United  States  and  all 
inland  waters  in  which  the  tide  ebbs  and 
flows. 

The  Act  of  September  22.    1961,   75  Stat.    584,   25 

U.S.C.   sees.    164-5  (1964)  requires  that  monies 
representing  per  capita  shares  or  other  individ- 

ualizations, which  have  been  unpaid  for  a 
period  of  six  years,  be  restored  to  Indian  tribal 
accounts  even  if  such  individualizations  are 

represented  by  government  checks  which  may 
be  outstanding.     Such  restoration  would  cut  off 
the  claims  of  the  payees  of  such  checks  but  not 
the  rights  of  holders  in  due  course  who  are 
protected  by  the  Act  of  August  21,   1957,  31 
U.S.C.   sec.    132  (1964). 

Restoration  to  Indian  Tribes  of  Funds  Held  for 
Unclaimed  Per  Capita  Payments  Where  Payment 

Check3  are  Outstanding,   M-36741  (Jan.    8,    1968) 

Tributaries  of  interstate  waters  are  not  per  se 
interstate  waters.    .Only  those  tributary 
streams  which  themselves  either  flow 
across  or  form  a  part  of  state  boundaries 
are  interstate  waters. 

Water  Quality  Standards- -Interstate  Waters 
Within  the  Meaning  of  Section  10(c)  Federal 
Water  Pollution  Control  Act,  As  Amended, 
M-36690  (June  13,    1966)  73  I.  D.  181 

Federal  Water  Pollution  Control  Act,    as  amended, 

33  U.S.C.   466  et  seq.  ,   authorizes  the  estab- 

lishing of  water  quality  standards  for  interstate 
waters  by  state  authorities,   or,   in  the  event  of 
state  default,   by  the  Federal  Government. 

However,   the  Act  does  not  require  establish- 
ment of  such  standards  by  either  state  or 

Federal  authorities. 

ACT  OF  MAY   17,    1963 

The  appraisal  of  the  land  embraced  in  a  home- 
stead claim,  for  which  sale  is  authorized  under 

the  terms  of  Private  Law  88-4  shall  take  into 
consideration  that  the  law  requires  both  the 

entryman's  compliance  with  the  homestead 
laws,  and  payment  of  the  fair  market  value 
established  as  of  the  date  of  the  approval  of  the 

private  law. 

Leo  F.   Reeves,   Anchorage  034503  (Jan.    7,    1966) 
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ACT  OF  NOVEMBER  4,  1963 ACT  OF  SEPTEMBER  12,  1964  —Continued 

When  a  tribe  receives  separate  loans  for  expert 
assistance  on  several  claims  against  the  United 
States,    repayment  from  an  award  on  a  claim  is 
only  required  to  the  extent  needed  to  repay  the 
loan  made  for  expert  assistance  on  the  particular 
claim  on  which  the  award  was  granted. 

Repayment  of  Expert  Assistance  Loans,   M-36800 
(Feb.   20.    1970)  77  I.  D.  20 

issuance  of  renewal  grazing  privileges  in 
the  Park  for  a  maximum  of  ten  years  beyond 
the  termination  dates  of  privileges  in  existence 
on  the  date  of  enactment. 

Grazing  Privileges  in  Canyonlands  National  Park, 
M-36687  (Mar.    17,    1966)  73  I.  D.  81 

ACT  OF  OCTOBER  8,  1964 

ACT  OF  JULY  2,  1964 

The  Department  of  the  Interior  was  authorized  to 

withhold  funds  accruing  under  the  Refuge  Reve- 
nue Sharing  Act  during  the  pendency  of  Adminis- 

trative compliance  proceedings  under  the  Civil 
Rights  Act  of  1964,    78  Stat.    252  (1964),   42 
U.  S.  C.   sec.    2000d  (1964),  particularly  where 
the  local  agency  responsible  for  public  schools 
had  failed  to  execute  an  assurance  of  compliance 
with  the  Civil  Rights  Act  of  1964. 

Funds  accruing  under  the  Refuge  Revenue  Sharing 
Act  must  continue  to  be  withheld  from  a  county 
or  parish  until  adequate  assurance  is  received 
from  both  the  local  agency  responsible  for 
public  schools  and  the  local  agency  responsible 
for  roads  that  they  are  in  compliance  with  the 
Civil  Rights  Act  of  1964. 

In  the  Matter  of  Cameron  Parish,   Louisiana 
Cameron  Parish  Police  Jury  and  Cameron  Parish 
School  Board  (June  3,    1968)  75  I.  D.   289 

Where   the  state  director   interprets   the  regu- 
lation vhirh    reserves   to  him   the   right   to 

offer  competitively   a   lease   for  any   land 
applied   for  within   the  Lake  Mead  Recreation 
Area  if,    in  his   judgment,   there   is  evidence 
of   a  competitive   Interest   in   the   land,   his 
decision   that  no   lease  would   Issue  without 
competitive  bidding  will  be   affirmed   If  on 
appellate   review   it   is    found   to  be   the  con- 

clusion which    the  Board  would  have   reached 
Independently. 

Mark  Sysl Inc.,  5  IBLA  257  (Mart  23,  1972) 

Where  applications  for  a  mineral  lease  pursuant 
to  the  Act  of  October  8,  1964,  16  U.S.C.  S  460(n) 
(1970),  and  alternatively,  for  the  restoration 
of  a  portion  of  the  same  land  from  the  first 

form  of  reclamation  withdrawal  to  mineral  entry 
and  location  pursuant  to  the  Act  of  April  23, 

1932,  43  U.S.C.  §  154  (1970),  are  both  rejected 
on  the  basis  of  adverse  recommendations  by  the 
Bureau  of  Reclamation,  the  decision  will  be 
affirmed  where  it  appears  that  it  was  predicated 
upon  a  due  regard  for  the  public  interest  and 
constituted  a  proper  exercise  of  discretionary authority. 

George  S.  Miles,  Sr.,  7  IBLA  372  (Sept  29,  1972) 

ACT  OF  SEPTEMBER  3,  1964 

Indian  tribes  organized  to  govern  themselves 
and  to  carry  on  the  functions  of  a  municipal 

government  may  qualify  as  "public  agencies" 
eligible  to  receive  financial  assistance  under 
the  Land  and  Water  Conservation  Fund  Act  of 

1965,  Act  of  September  3,   1964,   78  Stat.    897. 

A  five-year  Lake  Mead  mineral   lease   is   subject   to  re- 
newal  for   successive  five-year   terms   if   it   is  a 

lease   in  good   standing. 

Where   the  holder  of   a  Lake  Mead  mineral   lease  does 

not  mine  and  produce  minerals  within   the   time  re- 
quired by   the   lease,    the   lease   is  not   in  good   stand- 

ing unless   the  failure   to  do   so   is  occasioned  by 
strikes,    the  elements,   or  casualties  not   attributed 
to   the  holder. 

Eligibility  of  Indian  Tribes  to  Participate  in  the 
Land  and  Water  Conservation  Fund  Program, 
M-36709  (Aug.    1,    1967) 

ACT  OF  SEPTEMBER  12,  1964 

The  Act  of  September  12,    1964,   establishing 
Canyonlands  National  Park,   authorized  the 

Apache  Pro  Company,  14  IBLA  75  (Dec.  10,  1973) 

The  leasing  of  lands  for  mineral  exploration  and 
development  within  the  Lake  Mead  Recreation  Area  is 

discretionary,  and  where  an  applicant  for  a  mineral 
lease  has  not  shown  to  the  satisfaction  of  the 

authorized  officer  that  the  lands  applied  for  are 
likely  to  contain  deposits  of  the  specified  mineral 
which  can  be  developed  in  paying  quantities,  the 
rejection  of  the  offer  will  be  affirmed. 

Apache  Pro  Company.  16  IBLA  281  (Aug.  5,  1974) 
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ACT  OF  JULY  9,    1965 

Range  improvement  permits,  issued  pursuant 
to  sec.  15  of  the  Taylor  Grazing  Act, 
as  amended.  A3  U.S.C.  i   315(m)  (1970), 

may  be  canceled  where  the  improvement 
would  interfere  with  the  range  manage- 

ment practices  determined  by  the  Bureau 
of  Land  Management;  where  a  management 

plan  of  the  Bureau,  developed  for  a  proj- 
ect authorized  under  the  Federal  Water 

Project  Recreation  Act  of  July  9,  1965, 
16  U.S.C.  §  460  1-12,  et  se£.  (1970), 
designates  an  area  of  public  lands  as 
a  "roadless  zone"  for  purposes  of  wild- 

life and  recreational  uses,  it  is  proper 
for  the  Bureau  to  cancel  an  existing 

range  improvement  permit  and  deny  an 
application  for  a  similar  permit  which 
calls  for  the  construction  of  roads  in 
such  zoned  areas. 

Mary  A.  Van  Alen,  8  IBLA  77  (Oct.  27,  1972) 

ACT  OF  OCTOBER  2,    1965— Continued 
streams  which  themselves  either  flow 

across  or  form  a  part  of  state  boundaries 
are  interstate  waters. 

Water  Quality  Standards--Interstate  Waters 

"Within  the  Meaning  of  Section  10(c)  Federal 
Water  Pollution  Control  Act,  As  Amended, 
M- 36690  (June  13,    1966)  73  I.  D.  181 

Federal  Water  Pollution  Control  Act,   as  amended, 

33  U.S.  C.    466_et.    seq.  ,   authorizes  the  estab- 
lishing of  water  quality  standards  for  interstate 

waters  by  state  authorities,    or,    in  the  event  of 
state  default,   by  the  Federal  Government. 
However,    the  Act  does  not  require  establish- 

ment of  such  standards  by  either  state  or 
Federal  authorities. 

States  are  free  to  select  all,    or  any,    portion  of 
interstate  water  within  its  jurisdiction  for 
which  water  quality  standards  will  be  established. 
States  may  in  the  exercise  of  administrative 
judgment  choose  not  to  establish  such  standards 
for  very  small  insignificant  streams. 

ACT  OF  OCTOBER  2,    1965 

Water  Quality  Act  of  Oct.    2,    1965,    79  Stat.    903, 
which  amends  the  Federal  Water  Pollution  Con- 

trol Act,   July  9,    1956,    70  Stat.   498,   33  U.S.C. 
sec.    466  et  seq. ,    authorizes  grants  in  support 
of  sewage  treatment  facility  construction  from 
the  allocation  of  funds  in  excess  of  the  first 

$100,000,000  appropriated  for  such  purpose 
without  limitation  that  grants  not  exceed 
$1 ,  200,  000  per  project  or  $4,  800,  000  in  the 
case  of  multi -municipal  projects. 

If  a  stream  is  "interstate  water"  within  the  meaning 
of  the  Act  it  is  one  for  which  water  quality 
standards  may  be  established  under  the  Act, 
even  though  such  streams  may  have  intermittent flow. 

Water  Quality  Standards- -Interstate  Waters 
Within  the  Meaning  of  Section  10(c)  Federal 
Water  Pollution  Control  Act ,  As  Amended-- 
Intermittent  and  Small  Interstate  Streams, 
M-36691  (Aub.    15,    1966)  73  I.  D.  250 

Federal  Water  Pollution  Control  Act  Section  8(b) 
Grant  Limitations,    M-36688  (May  31 ,    1966) 

73  I.D.    179 

waters"  within  the  meaning  of  the 
Federal  Water  Pollution  Control  Act,   as 
amended,    33  U.S.C.  466,   et  seq.  ,  include  the 
entire  reach  of  interstate  waters,   including 
those  portions  which  flow  into  a  state  from  a 
neighboring  state  but  which  do  not  subsequently 
flow  across  or  form  state  boundaries. 

•Coastal  waters"  within  the  meaning  of  the 
Federal  Water  Pollution  Control  Act,  as 
amended,   33  U.S.C.  466,  et  seq. ,  include 
waters  of  the  sea  within  the  territorial 

jurisdiction  of  the  United  States  and  all 
inland  waters  in  which  the  tide  ebbs  and 
flows. 

Tributaries  of  interstate  waters  are  not  per  se 
interstate  waters.     Only  those  tributary 

ACT  OF  NOVEMBER  8,    1965 

Guam  does  not  fall  within  the  term  "executive 
agency"  as  used  in  the  Federal  Property  and 
Administrative  Services  Act  and  the  imple- 

menting Federal  Procurement  Regulations. 

Procurement  of  the  Government  of  Guam  -  Appli- 
cability of  the  Buy  American  Act  and  Federal 

Procurement  Regulations  System,   M- 367 13 
(Oct.    30,    1967)  74  I.  D.    365 

ACT  OF  JUNE   3,    1966 

Reservoir  right-of-way  applications  are 
properly  rejected  where  the  lands  applied 
for  are  within  public  land  surveyed  meander 
lines  of  the  Great  Salt  Lake  and  have  been 
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conveyed  to  the  State  of  Utah  by  the  United 
States  In  accordance  with  the  Act  of  June  3, 
1966,  and  they  will  not  be  suspended  to 
await  possible  reversion  of  the  land  to  the 

United  States  If  certain  contingencies  pre- 
scribed by  the  act  should  transpire. 

William  J.  Colwan,  3  IBLA  322  (Oct.  8,  197]} 

ACT  OF  JULY   19,    1966 

Under  section  3(b)  of  the  Federal  Claims  Collec  - 
tion  Act  of  1966,    80  Stat.    309,    P.  L.   89-508, 
31  U.S.  C.    sees.    951-953  (Supp.   II,    1965-66), 
and  Implementing  regulations  in  4  CFR  Part 
104,    collection  action  on  claims  by  the  United 
States  for  delinquent  accounts  due  an  Indian 
irrigation  project  can  be  terminated  when  it  is 
determined  that  the  cost  of  collection  is  likely 
to  exceed  the  amount  recoverable.      This 
authorization  is  provided  by  4  CFR  104.  3(c) 
and  is  available  whether  or  not  the  debtor  can 

be  located,    but  should  be  exercised  with  pru- 
dence and  only  after  diligent  efforts  have  been 

made  administratively  to  locate  and  collect 
from  the  debtor. 

The  authority  of  this  Department  to  compromise 
claims  of  the  United  States  under  the  Federal 
Claims  Collection  Act  of  1966  (80  Stat.    308),    is, 

with  specific  exceptions,    a  discretionary  matter, 
and  amounts  owing  to  the  United  States  are  not 
automatically  subject  to  compromise  under  the 
act  as  a  matter  of  right. 

A  regulation  issued  under  the  Federal  Claims 
Collection  Act  of  1966  authorizes  referral  to 

the  Department  of  Justice  for  litigation  of  claims 
amounting  to  less  than  $250  where  a  debtor  is 
able  to  pay  and  the  Government  can  effectively 
enforce  payment,  as  it  presumably  can  where 

a  statutory  lien  against  project  lands  is  re- 
tained by  the  United  States  as  security  for 

the  payment  of  operation  and  maintenance 
charges  of  Indian  water  and  power  projects. 

Applicability  of  the  Federal  Claims  Collection 

Act  of  1966  (80  Stat.   308)  To  Delinquent  Opera- 
tion and  Maintenance  Charger,,   Indian  Irrigation 

and  Power  Projects,    M-36724  (Jan.    17,    1968) 

Under  section  3(b)  of  the  Federal  Claims  Collec- 
tion Act  of  1966,    80  Stat.    309,    P.  L.    89-508, 

3i  U.  S.  C.   sees.    951-953  (Supp.   II,    1965-66), 
and  implementing  regulations  in  4  CFR  Part 
104,  collection  action  on  claims  by  the  United 

States  for  delinquent  accounts  due  an  Indian  irri- 
gation project  cannot  be  terminated  for  inability 

to  locate  the  debtor  unless  all  four  requirements 
of  4  CFR  104(b)  are  met,  including  the  running  of 

the  applicable  statute  of  limitations.    The  applica- 
ble statute  of  limitations  is  the  Act  of  July  18,1 966, 

80  Stat.    304,    P.  L.    89-505,    28  U.  S.  C.    sees. 
2415,    2416  (Supp.    II,    1965-66),   under  which 
court  proceedings  to  enforce  the  claims  must  be 
started  by  July  17,    1972,   or  within  six  years 
after  the  right  of  action  accrues. 

rjnder  lecticn  3(b)  of  the  Federal  Claims  Collection 
\it  of  1966,    80  Stat.    309,  P.  L.  89-508,  31  U.  S.  C. 
seis.    951-953  (Supp.   II,    1965-66),   and  imple- 

menting regulations  in  4  CFR  Part  104,  collec- 
tion action  on  claims  by  the  United  States  for 

delinquent  accounts  due  an  Indian  irrigation 
project  should  not  be  temporarily  suspended  for 

inability  to  locate  the  debtor  "after  diligent 
effort"  until  the  sources  of  assistance  suggested 
in  4  CFR  104.2  and  DM  344.4.2  have  been 
utilized. 

Su 

spension  or 
Termination  of  Collecti on  Action 

on Clai ms  for Indian  Irr gation  Projec ts  Under 
the  Act 

of  July 

19. 

1966, 

30  Stat.    309  (Federal 
Claims  Collection  Act 1968) >i  1966),    M-36746  (May  10, 

ACT  OF  SEPTEMBER  16,  1966 

Federal  Metal  and  Nonmetallic  Mine  Safety  Act 

(30  U.S.  C.  sees.  721-740).  Applicability  to 
milling,   smelting,   and  refining  operations. 

Act  applicable  to  mills,  but  not  to  smelters  and 
refineries. 

Applicability  of  Federal  Metal  and  Nonmetallic 
Mine  Safety  Act  (Act  of  September  16,    1966;  80 
Stat.    772;  30  U.S.  C.    721-740,   Supp.    111(1968)), 
M-36750  (Aug.   30,    1968) 

ACT  OF  JUNE   5,    1967 

Identifiable  records  under  the  Johnson-O'Malley  Act 
of  Apr  ill  6,    1934,   4  a  Stat.    596,   as  amended,   25 
U,  S.  C.    sees.   452  et  seq. ,   accumulated  in 
Bureau  of  Indian  Affairs  offices,   including  but  not 
limited  to  contracts,   programs,   proposals,   and 
budgets,    shall  be  made  available  to  any  person 
who  requests  them,   pursuant  to,   and  subject  to 
such  restrictions  as  are  contained  in,  the  provi- 

sions of  the  Freedom  of  Information  Act  of  1967, 
43  CFR  2.2,   and  15  BIAM  ch.   6. 

Availability  to  the  Public  of  Johnson-O'Malley  Act 
Records,    M-36808  (June  18,    1970) 
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The  Secretary  of  Agriculture  is  not  authorized  or 
required  to  conduct  meat  inspection  programs 
on  Indian  reservations  under  the  provisions  of 
the  Wholesome  Meat  Act  of  1967,  81  Stat.  584, 

21  U.S.C.  sections  601-691  (Supp.  V,  1965- 1969). 

States  which  have  assumed  the  requisite  jurisdic- 
tion   over  Indian  country  under  Public  Law  280 

{Act  of  August  15,   1953,   67  Stat.   588,  as  a- 
mended,    18  U.S.C.  section  1162  and  28  U.S.C. 
section  1360)  or  under  the  Civil  Rights  Act  of 

1968  (Act  of  April  11,   1968,   82  Stat.   77-81, 
25  U.S.C.  sections  1321-1322  (Supp.   V, 
1965-1969))  are  required  by  the  Wholesome 
Meat  Act  of  1967  to  enforce  their  meat  inspec- 

tion laws  on  Indian  reservations  if  the  enforce- 
ment does  not  involve  the  regulation  of  propertj 

held  in  trust  by  the  United  States  for  the  benefit 
of  the  Indians.    States  which  have  not  assumed 

the  aforementioned  jurisdiction  over  Indian 
country  are  not  authorized  or  required  by  the 
Wholesome  Meat  Act  of  1967  to  enforce  their 

meat  inspection  laws  on  Indian  reservations  un- 
less the  Secretary  of  the  Interior  were  to  enact 

regulations  authorizing  such  enforcement  under 

the  authority    granted  him  by  the  Act  of  Febru- 
ary 15,   1929,   45  Stat.    1185,  as  amended, 

25  U.S.C.  section  231. 

Applicability  of  the  Wholesome  Meat  Act  of  1967 
on  Indian  Reservations,  M-36811  (Feb.  I,  1971) ~    78I.D.  18 

Under  the  Act  of  August  8,    1968,   82  Stat.    663, 

which  allows  resale  to  "former  owners,  "  both 
Indian  and  non-Indian,   of  lands  located  on  the 
Pine  Ridge  Indian  Reservation  that  were  taken 
by  the  United  States  in  1942  for  use  as  an  aerial 
gunnery  range  but  have  now  been  declared  ex- 

cess to  the  needs  of  the  Department  of  the  Air 
Force,   it  was  contemplated  that  only  natural 

persons  would  qualify  under  the  act's  definition 
of  "former  owners.  V    A  county  of  South  Dakota 
is  not  a  "former  owner"  within  the  meaning  of 
that  act.  In  addition,  South  Dakota's  own  stat- 

utes contain  no  authorization  for  boards  of 

county  commissioners  to  purchase  land,    except 
to  condemn  private  property  for  public  purposes. 

Application  of  Shannon  County,   South  Dakota,    To 
Purchase  Lands  Within  The  Pine  Ridge  Aerial 
Gunnery  Range,    Pursuant  to  the  Act  of  August  8, 
1968.   82  Stat.   663,   M-36817(Jan.    12,    1971) 

ACT  OF  SEPTEMBER  26,  1968 

The  Act  of  September  26,  1968",  43  U.S.C.  $$ 
1431-35  (1970),  which  authorized  for  a 
limited  time  the  sale  of  tracts  of  public 
land  which  were  or  had  been  subjected  to 
unintentional  trespass,  was  implemented 
and  interpreted  not  only  by  43  CFR  Subpart 
2785  (1971),  but  also  the  general  public 
sale  regulations,  43  CFR  Part  2710  (1973). 

ACT  OF  APRIL  11,  1968 

Dudley  S.    Long,   et  al..    16   IBLA  18   (June  18,   1974) 

Where  a  tribal  membership  classification  of  the 
Jicarilla  Apache  constitution  resulted  in  excluding 
illegitimate  persons  from  membership  or  denied 
right  of  such  persons  to  claim  the  Jicarilla  Apache 
blood  of  their  acknowledged  or  putative  father,  such 
classification  was  not  based  upon  an  essential  re- 

quirement of  an  Indian  tribe,  served  no  rational 

purpose  and  abrogated  a  fundamental  right  of  mem- 
bership and  was  therefore  repugnant  to  the  equal 

protection  clause  of  Section  202,  subsection  (8),  of 
the  Civil  Rights  Act  of  April  11,  1968,  82  Stat.  77, 
25  U.S.C.  sec.  1302  and  void  and  of  no  effect. 

Classification  of  Persons  as  Illegitimate  for  Purposes 
of  Exclusion  From  Tribal  Member  ship  Repugnant  to 
Civil  Rights  Act  of  1 968  and  Therefor  e  Void,  M-36793 
(Dec.    10,    1969)  76  I.  D.    353 

ACT  OF  OCTOBER  2,  1968 

Under  the  provisions  of  section  7  of  the  Wild  and 
Scenic  Rivers  Act,  82  Stat.   906  (1968),  the 
licensing  jurisdiction  of  the  Federal  Power 
Commission  under  the  Federal  Power  Act  of 
1935,  41  Stat.   1063,  as  amended,   16  U.S.C. 
sec.   791a,  has  been  suspended  with  respect  to 
new  projects  or  new  construction  on  existing 
projects,  whether  licensed  or  unlicensed,   on  the 
rivers  identified  in  section  3  and  section  5  of the  act. 

Section  7  of  the  Wild  and  Scenic  Rivers  Act, 

sup_ra.  ,  precludes  any  department  or  agency 
of  the  United  States  from  assisting  by  loan, 
grant,   license  or  permit  the  construction  of  a 
water  resource  project  on  the  rivers  listed  in 
section  3  and  section  5  of  the  act: 
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A  "water  resource  project.  "  as  the  term  is  used 
in  the  act,   is  any  type  of  construction  or  activi- 

ty which  would  result  in  any  change  in  the  free 
flowing  characteristics  of  a  river  including 
dredge  and  fill  permits  issued  by  the  Corps  of 
Engineers. 

The  determination  as  to  whether  a  water  resource 

project  will  have  a  direct  and  adverse  effect 
on  a  river  listed  in  section  3  of  the  act  is  made 

by  the  agency  responsible  for  the  administration 
of  the  river  area,  and  on  a  river  listed  in  sec- 

tion 5  of  the  act  by  the  agency  responsible  for 
the  study  of  the  river,   rather  than  by  the  agency 
authorized  to  issue  the  license  or  permit. 

The  land  acquisition  authority  of  section  3  and  sec- 
tion 6  of  the  act  limits  acquisition  to  an  average 

of  not  more  than  a  total  of  320  acres  per  mile 
on  both  sides  of  a  river,  and  in  considering  the 
limitation  on  the  authority  to  condemn  where 
50%or  more  of  the  land  is  in  public  ownership, 
such  50%is  calculated  on  a  cumulative  basis. 

An   oil   and   gas   offer,    embracing   lands   within   an   area 
under   consideration   as   a  potential  wild   and   scenic 
river   area   under  sec.    5(d)    of   the  Wild   and   Scenic 
Rivers   Act,    16  U.S.C.    1276(d)    (1970),    is   properly 

rejected   in  the   exercise  of  the   Secretary's  dis- 
cretion  in   leasing.      An   offer  by    appellant    to 

stipulate   to  no   surface   occupancy   does   not   vitiate 
the  propriety  of  the  action. 

Dean  W.    Rowell,    13   IBLA  249    (Oct.    12,    1973) 

An  oil  and  gas  offer,   embracing  lands  within  an  area 
under   consideration  as   a   potential   wild   and   scenic 
river  area  under  sec.    5(d)   of   the  Wild  and   Scenic 
Rivers  Act,   16  U.S.C.    1276(d)    (1970),    is  properly 

rejected    in   the   exercise  of   the   Secretary's  discre- 
tion  in   leasing.      An  offer  by  appellant    to   stipu- 
late to  no  surface  occupancy  does  not  vitiate   the 

propriety  of   the  action. 

Sheridan  L.   McGarry,   14   IBLA  23   (Nov.    27,    1973) 

Act  of  October  2,    1968,  Wild  and  Scenic  Rivers 

Act,    M-36777  (Feb.    7,    1969) 
ACT  OF  JANUARY   1,    1970 

Lands  which  constitute   the  bed  or  bank  are 
situated  within  a  quarter  mile  of   any   river 
listed   in   sec.    5(a)   of   the  Wild   and  Scenic 
Rivers  Act  as   a  potential   addition   to   the 
wild  and  scenic    river   system  are  open   to 
mineral   leasing,    subject   to   the  discre- 

tion of   the  Secretary   and   to  such   condi- 
tions  as  he  may   impose. 

Signal  Oil  &  Gas   Co..    8   IBLA   14   (Oct.    5,    197  2) 

Lands  which   constitute   the  bed  or  bank  or  are 
situated  within  a  quarter  mile  of   the  bank 
of  any  river  listed  in  sec.    5(a)   of  the  Wild 
and  Scenic   Rivers  Act   as   a  potential   addi- 

tion to   the  wild  and  scenic   river  systems 
are  open   to  mineral   leasing,   subject    to  the 
discretion  of   the  Secretary   and  to  such   con- 

ditions  as  he  may   impose. 

An  applicant  for  a  prospecting  permit  to  explore 
for  copper  and  other  hardrock  minerals  is 

properly  required  to  agree  to  certain  stipula- 
tions as  a  condition  precedent  to  the  issuance 

of  the  permit  when  there  is  no  showing  that  the 
requirements  are  unreasonable,   arbitrary,    or 
unduly  onerous,    and  where  those  stipulations 

conform  to  the  Department's  obligations  under 
the  National  Environmental  Policy  Act  of 
1969. 

J.    D.    Archer,    Elizabeth  B. 

(May  26.    1971) 

Archer.    2  IBLA  303 78  I.  D.    189 

Signal  Oil   &  Gas   Co..    8   IBLA  150    (Nov.    20,    1972) 

Since   S  9(d)   of   the  Wild  and  Scenic   Rivers   Act 
withdraws   from  mineral   location  only   lands 
which   constitute   the  bed  or  bank  or   are 
situated  within  one-quarter  mile  of   the  bank 
of  a  river  listed   in   $   5(a)    as   a  potential 
addition   to  "the  wild   and  scenic   rivers   sys- tem,   the  designation  pursuant   to   $   5(d)    of 
that   Act  of   a   river   area  as   one  which   fed- 

eral agencies  shall   evaluate   in   their  plan- 
ning  reports  does  not   place   the   river   in 

the   category   of  a  potential   addition   to 
the  wild  and  scenic   rivers   system  or  with- 

draw the  bed  or  banks  of  the   river  or   lands 
within  one-quarter  mile  of   the  bank  of  the 
river   from  mineral  location. 

Ralph  Page,    8   IBLA  435    (Dec.    22,    1972) 

ACT  OF  MAY   12,    1970 

It  is  proper  to  deny  a  petition  for  rein- 
statement of  an  oil  and  gas  lease  ter- 

minated for  failure  to  pay  rental  as 
required  by  section  31,  Mineral  Leasing 
Act  of  1920,  as  amended,  30  U.S.C. 

{  188  (1970),  where  the  petitioner  has 
not  shown  that  his  failure  to  pay  the 
rental  on  or  before  the  anniversary  date 
of  the  lease  was  justifiable  or  not  due 
to  lack  of  reasonable  dillgency,  as  set 

forth  in  P.L.  91-245,  Act  of  May  12,  1970. 

"Reasonable  Diligence".   As  used  in  P.L.  91-245, 
and  in  43  CFR  3108.2-l(c) (2)  "reasonable 
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diligence"  in  transmitting  timely  a  rental 
payment  for  an  oil  and  gas  lease  is  inter- 

preted as  meaning  posting  the  payment  through 
the  United  States  mail  at  no  later  date  than 

that  on  which  letters  mailed  thereon  would, 
despite  normal  delays  in  the  collection, 
transmittal,  and  delivery  of  mail,  be  delivered 
to  the  appropriate  land  office  on  or  before 
the  due  date  of  the  rental. 

Claims  of  ownership  of  horses  on  the  public  lands, 
which  were  filed  under  the  Act  of  December  15, 

1971,  16  U.S.C.  §5  1331-1340  (Supp.  II  1972), 
and  regulation  43  CFR  4713.2(a),  must  be  rejected 

when  the  applicant  fails  to  furnish  adequate 
evidence  of  ownership  of  the  horses. 

Kent  Gregersen,  16  IBLA  367  (Aug.  16,  1974) 

•Justifiable  Delay".   As  used  in  P.L.  91-245, 

"justifiable  delay"  in  making  an  oil  and 
gas  lease  rental  payment  will  be  recognized 

only  where  sufficiently  extenuating  circum- 
stances are  present  so  as  to  affect  the 

lessee's  actions. ACT  OF  DECEMBER  18,  1971 

Louis  Samuel,  et  al ■ ,  8  IBLA  268  (Dec.  6,  1972) 

An  applicant  asserting  a  claim  to  benefits  of 

an  Act  of  Congress  has  the  burden  of  fur- 
nishing sufficient  evidence  of  his  entitle- 

ment thereto.   Failure  to  submit  such  evi- 
dence will  result  in  the  denial  of  his  claim. 

Where  an  applicant  seeks  reinstatement  of  his 
oil  and  gas  lease  under  the  Act  of  May  12, 
1970,  84  Stat.  206,  30  U.S.C.  S  188  (1970), 

he  has  the  burden  of  establishing  by  per- 
suasive evidence  that  the  failure  to  pay 

his  full  rental  timely  was  either  justifi- 
able or  not  due  to  a  lack  of  reasonable 

diligence.   Mere  assertions,  unsupported 
by  any  probative  evidence,  are  not 
sufficient. 

James  E.  Fowler  and  Frances  T.  Fowler, 
8  IBLA  372  (Dec.  12,  1972) 

It  is  proper  to  deny  a  petition  for  reinstatement 
of  an  oil  and  gas  lease  terminated  for  failure 

to  pay  rental  as  required  by  section  31,  Mineral 
Leasing  Act  of  1920,  as  amended,  30  U.S.C.  §  188 
(1970),  where  the  petitioner  has  not  shown  that 
his  failure  to  pay  the  rental  on  or  before  the 
anniversary  date  of  the  lease  was  justifiable 
or  not  due  to  lack  of  reasonable  diligence,  as 
set  forth  in  P.L.  91-245,  Act  of  May  12,  1970. 

Mere  absence  from  one's  home  where  he  receives 
mail  and  the  failure  of  a  relative  to  call  to 

his  attention  promptly  the  courtesy  notice  of 
rental  due  do  not  constitute  satisfaction  of 
either  of  those  criteria. 

To  deny  a  legislative  determination  of  village 
eligibility  because  of  a  delay  caused  by  the 
very  magnitude  of  the  problem  that  Congress 
felt  necessary  to  confront  would  be  contrary 
to  the  essence  of  the  settlement  itself. 

Authority  to  Determine  Eligibility  of  Native 

Villages  After  June  18,  1974,  M- 36876 
(May  29,  1974)  81  I.D.  316 

ACT  OF  AUGUST  22,  1972 

Section  12  of  the  Act  of  August  22,  1972,  86  Stat. 
612,  revoked  the  authority  of  the  Secretary  of  the 
Interior  to  issue  patents  for  locations  and 
claims  in  the  Sawtooth  National  Recreation 
Area.  Valid  mlllslte  claims  situated  within 

the  recreation  area  may  not  go  to  patent,  but 
such  result  does  not  prevent  or  Interfere 

with  the  full  exercise  of  a  claimant's  right 
to  further  work  and  develop  his  valid  mlllslte 
claims  subject  to  compliance  with  the  rules 
and  regulations  covering  federal  land  on  which 
such  claims  are  located. 

United  Staf  a  v.  Elmer  H.  Swanson.  14  IBLA  158 
(Jan.  16,  1974)  81  I.D.  14 

"Reasonable  Diligence."  As  used  in  P.L.  91-245, 

and  in  43  CFR  3108. 2-l(c) (2) ,  "reasonable 
diligence"  in  timely  transmitting  a  rental 
payment  for  an  oil  and  gas  lease  means  posting 
the  payment  through  the  United  States  mail  at 
no  later  date  than  that  on  which  letters  mailed 

thereon  would,  despite  normal  delays  in  the 
collection,  transmittal,  and  delivery  of  mail, 

be  delivered  to  the-  appropriate  land  office 
on  or  before  the  due  date  of  the  rental. 

Norman  K.  Husted,  12  IBLA  341  (Aug.  15,  1973) 

ADDITIONAL  HOMESTEADS 

In  applying  departmental  regulation  43  CFR  2511.1(b) 
(4),  which  disqualifies  a  person  from  acquiring  a 
homestead  entry  when  he  owns  more  than  160  acres  of 

land  In  the  United  States,  to  applications  for  addi- 
tional entries  under  the  Act  of  February  20,  1917, 

only  lands  acquired  by  the  applicant  under  other 
than  the  homestead  laws  are  to  be  considered  in 

testing  the  qualifications  of  the  applicant. 

August  H.  Snyder,  7  IBLA  347  (Sept.  28,  1972) 
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A  homestead  settlement  claim  for  an  additional 

homestead  entry  under  the  Act  of  April  28, 
1904  (33  Stat.  527),  43  U.S.C.  S  213,  may  be 
made  for  unsurveyed  lands  in  Alaska  by  a 
person  otherwise  qualified  who  has  filed  an 
application  for  homestead  entry  on  a  form 
approved  by  the  Director,  Bureau  of  Land 

Management,  and  made  acceptable  final  proof 
on  his  original  homestead  settlement  claim, 
where  the  combined  area  of  the  two  claims 
does  not  exceed  160  acres. 

Davis  L.  Dann,  10  IBLA  221  (Apr.  4,  197  3) 

80  I.D.  268 

ESTOPPEL  — Continued 
Erroneous  advice  by  Bureau  of  Land  Management 

personnel  cannot  create  any  rights  not 
authorized  by  law. 

Grady  C.  Price.  Jr..  17  IBLA  98  (Sept.  5, 

1974) 

Reliance  on  erroneous  notations  in  federal  and 
county  land  records  can  neither  serve  to  divest 
the  United  States  of  title  to  land,  nor  estop 
the  United  States  from  denying  that  title 
passed  or  from  concluding  that  a  patent  cannot 
be  amended  to  include  certain  land. 

Hudson  Investment  Company,  et  al - ,  n   ibla  146 
(Sept.  13,  1974)  01  I.D.  533 

ADMINISTRATIVE  AUTHORITY 

(See  also  Delegation  of  Authority,  Federal 
Employees  and  Officers,  Secretary  of  the 
Interior) 

GENERALLY 

Reliance  upon  erroneous  or  incomplete  informatior 

provided  by  Bureau  of  Land  Management  employees 
cannot  create  any  rights  not  authorized  by  law. 

James  H.  Scott.  18  IBLA  55  (Nov.  19,  1974) 

Where  an  asserted  adverse  claim  is  filed  timely 

against  a  mineral  patent  application,  and  suit 
is  commenced  timely  in  a  court  of  competent 
jurisdiction,  the  Department  Is  not  obligated 
to  decide  whether  the  asserted  adverse  claim 

is  a  proper  claim  within  the  ambit  of  30  U.S.C. 
§§  29,  30  (1970),  but  may  suspend  action  on 
the  mineral  patent  application  to  await  the 
result  of  the  judicial  proceedings. 

Brown  Land  Company,  Appellant,  The  Cleveland- 
Cliffs  Iron  Company.  Appellee,  17  IBLA  368 
(Oct.  29,  1974)  81  I.D.  619 

ADMINISTRATIVE  PRACTICE 

Where  under  the  mail  delivery  procedure  of  the 
Department  all  mail  addressed  to  the  Bureau  of 

Land  Management  is  delivered  to  the  Secretary's 
Mail  Center,  the  mail  center  acts  as  agent  for 
the  Bureau,   and  a  document,   properly  addressed, 
which  is  delivered  to  the  mail  center  is  deemed 
to  be  filed  in  the  office  to  which  it  is  addressed 
on  the  date  delivery  is  made  to  the  mail  center. 

Reliance  upon  erroneous  or  Incomplete  information 
provided  by  Bureau  of  Land  Management  employees 
cannot  create  any  rights  not  authorized  by  law. 

James  H.    Scott.    18  IBLA  55    (Nov.    19,    1974) 

When  mail  is  properly  addressed  and  deposited  in 
the  United  States  mails,   with  postage  thereon 
duly  prepaid,   there  is  a  rebuttable  presumption 
of  fact  that  it  was  received  by  the  addressee  in 
the  ordinary  course  of  mail. 

H.   C.    Hathorn,   A-30257  (Feb.   3,    1965) 

ESTOPPEL 

Negotiations  between  the  National  Park  Service 
and  a  millsite  claimant  resulting  in  a  res- 

toration of  certain  lands  from  a  withdrawal, 
and  the  relinquishment  and  amendment  of  mill- 

site  claims  to  conform  to  the  new  boundary  of 
the  withdrawal,  did  not  bind  the  United  States 
under  any  contract  or  estoppel  theory  from  ever 
contesting  the  amended  millsite  claims  to  de- 

termine their  validity.   The  Department  of  the 
Interior  has  authority  to  contest  millsite 
claims  even  in  the  absence  of  a  patent 
application. 

United  States  v.  Leland  J.  Cuneo.  et  al..  15  IBLA 
304  (May  10,  1974) 81  I.D.  262 

Although  Departmental  decisions  may  not  be 
included  in  the  volumes  published  as  Decisions 
of  the  Department  of  the  Interior,  they  may  be 
cited  as  precedents  in  proceedings  under  the 
Administrative  Procedure  Act  since  they  are 
available  for  public  inspection  pursuant  to 
published  Departmental  regulations,  which  is 
in  accordance  with  section  3  of  that  act. 

United  States  v.   E.  M.   Johnson  et  al. 

(Apr.    2,    1965) 

A-301! 

The  procedures  followed  by  the  Department  of 
the  Interior  in  the  initiation,   prosecution, 

hearing  and  administrative  decision  of 
mining  contests  are  in  full  compliance  with 
the  Administrative  Procedure  Act  and  its 

requirements  of  separation  of  function  in 
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decision  making,   and  when  a  claimant  has 
not  shown  that  the  processing  of  the  contest 
against  his  claim  differed  in  any  way  from 
the  usual  procedures  followed,  his  allega- 

tion of  denial  of  due  process  is  properly 
rejected. 

United  States  v.   R.B.  Johnson,   A-30405 
(Oct.    28,    1965) 

A  p rote  sfant  against  the  acceptance  of  a  plat  of  survey 
of  islands  omitted  from  the  public  land  survey  can 
submit  whateve  r  evidence  he  deems  pertinent  in 
support  of  his  protest,  but  the  re  is  no  requirement 
that  a  formal  hearing  be  held. 

Giles  R.    and  Juanita  Leonard,    A -30 50 3 
(Mar.   23,    1966) 

The  Departmental  practice  of  maintaining  the 
status  quo  of  assignments  of  oil  and  gas  leases 
where  there  is  a  controversy  as  to  the  validity 

of  the  assignments  requires  not  only  a  contro- 
versy but  the  prompt  institution  of  and  diligent 

prosecution  of  litigation  to  resolve  the  contro- 
versy and,  where  one  attacking  an  assignment 

neither  brings  suit  against  an  assignee  nor 
joins  him  in  a  pending  suit  against  his  assignor 
for  several  years,  there  is  no  reason  to  impose 

any  restrictions  on  the  enjoyment  of  the  lease 
by  the  assignee. 

W.    J.    Goldston  et  al.  ,    C.    C.    Thomas,    A-30504 
(May  19,    1966) 

Under  the  practice  of  the  Department  in  issuing 
oil  and  gas  leases  an  offeror  who  protests 
the  acceptance  of  a  prior  offer  has  the  right 
to  appeal  from  the  dismissal  of  his  protest 
and  then,  when  his  offer  is  later  rejected, 
has  a  right  to  appeal  from  the  rejection  even 
though  the  grounds  for  appeal  in  each  in- 

stance may  be  the  same. 

Duncan  Miller,  A-30539  (June  2,    1966) 

Bureau  for  allowance  of  the  application  if  all 

else  be  regular  does  not  constitute  an  allow- 
ance of  a  homestead  entry  or  otherwise  pre- 
clude the  Secretary  from  later  reconsidering 

whether  the  classification  of  the  land  for  home- 
stead purposes  is  proper  and  finally  rejecting 

the  application  upon  making  an  adverse  classi- fication. 

Edwin  H.    Richardson,   A- 3063 9  (Aug.   31.    1967) 

Where  a  regulation  provides  that  the  rates  charged 
for  a  right-of-way  across  Government  lands 
may  be  revised  only  after  notice  and  an  oppor- 

tunity for  hearing,  it  is  improper  to  increase 

the  rates  without  following  the  prescribed  pro- 
cedure. 

Where  a  regulation  provides  that  rates  charged 

for  rights-of-way  across  Government  lands 
may  be  revised  only  after  notice  and  an  oppor- 

tunity for  hearing,   the  hearing  ought  to  be  held 
before  the  rate  is  issued,  but  if  the  procedure 
is  not  followed,   a  hearing  in  compliance  with 
the  regulation  may  be  held  after  the  first  rate 
determination  is  set  aside. 

A  requirement  that  a  hearing  be  held  before  an 
action  may  be  taken  is  satisfied  even  though  an 
official  other  than  the  one  who  conducts  the 
hearing  makes  the  decision. 

The  determination  of  whether  to  hold  a  hearing  on 
an  issue  of  fact  before  a  field  commissioner 
abides  in  the  discretion  of  the  Director  of  the 
Bureau  of  Land  Management  and  an  appellant 
from  a  land  office  decision  fixing  or  revising 

a  rate  charge  for  a  right-of-way  over  Govern- 
ment lands  is  not  entitled  to  one  as  a  matter  of 

right,   but  the  Director  (or  Secretary)  may 
order  that  one  be  held  if  he  deems  it  advisable. 

Such  a  hearing  will  be  ordered  where  it  is  pro- 
posed to  change  a  charge  for  a  revocable  right- 

of-way  across  wildlife  refuge  lands  from  an 
annual  rental  to  a  lump-sum  charge  and  there 
is  sharp  controversy  as  to  the  basis  for  deter- 

mining the  lump-sum  payment. 

Although  a  contestee  in  a  mining  claim  contest 
brought  by  the  United  States  has  the  privilege 

to  be  represented  by  and  aided  by  legal  coun- 
sel, he  has  no  right  under  the  Constitution,  the 

Administrative  Procedure  Act,  or  otherwise 
to  have  the  Government  provide  such  counsel 
for  him  when  he  claims  he  is  financially  unable 
to  bear  the  costs  of  a  contest  proceeding. 

United  States  v.   Orion  L.    Fenton,  A-30621 
(Jan.    9,    1967) 

Action  of  the  Secretary  of  the  Interior  in  vacating 
a  Bureau  of  Land  Management  decision  re- 

jecting a  homestead  application  on  classifica- 
tion grounds  and  remanding  the  case  to  the 

Transcontinental  Gas  Pipe  Line  Corporation  et  al. 
A-30622  (Jan.    29,    1968) 

When  mail  is  properly  addressed  and  deposited  in 
the  United  States  mails,  with  postage  thereon 

duly  prepaid,  there  is  a  rebuttable  presumption 
that  it  was  received  by  the  addressee  in  the 
ordinary  course  of  mail. 

Delivery  by  post  office  of  a  document  to  a  land 
office  by  the  placement  of  mail  in  a  post  office 
box,  where  the  land  office  customarily  receives 
its  mail,  during  the  hours  in  which  the  land 
office  is  open  to  the  public  for  the  filing  of 
documents  constitutes  delivery  to  and  receipt 
by  the  land  office  of  the  document. 

Norma  J.    Rose,  A-30881  (Feb.    19,  1968) 75  I.  D.  37 
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The  procedures  followed  by  the  Department  of  the 
Interior  in  the  initiation,  prosecution,  hearing 
and  administrative  decision  of  mining  contests 
are  in  full  compliance  with  the  Administrative 
Procedure  Act  and  its  requirements  of  sepa- 

ration of  function  in  decision  making  and  do 
not  deny  due  process. 

United  States  v.   Frank  and  Wanita  Melluzzo  , 

A-30595  (July  31,    1969)    76  1.  D.  160 

It  is  not  an  abuse  of  discretion  for  a  hearing  exam- 

iner to  deny  a  second  continuance  of  a  hearing  to 

permit  a  mining  claimant  to  have  his  claims  ex- 
amined by  a  mining  expert  after  the  time  allowed 

under  a  previous  continuance  has  expired  without 
any  apparent  effort  on  the  part  of  the  claimant  to 
secure  the  examination,  and  there  is  no  abuse  of 
discretion  on  the  part  of  a  hearing  examiner  in 
failing  to  order  a  prehearing  conference  where 
none  is  requested. 

United  States  v.   Lester  E.    Martin  et  al.,   A-31050 
(Apr.    3,    1970) 

ADMINISTRATIVE  PRACTICE— Continued 

ous  impairment  to  the  licensee's  livestock  op- 
eration as  to  give  him  valid  grounds  for  object- 

ing to  the  proposal. 

0 

The  fact  that  a  mining  claim  may  at  one  time  have 
been  found  to  be  a  valid  claim  does  not  estop  the 
Department,   under  the  principle  of  res  judicata, 
from  bringing  adverse  proceedings  against  the 
claim  when  an  application  for  patent  to  the  claim 
is  files. 

United  States  v.   H.    B.   Webb.    1  IBLA  67 
(Oct.   15,   1970) 

The  procedures  followed  by  the  Department  of  the 
Interior  in  the  initiation,    prosecution,    hearing  and 
administrative  decision  of  mining  contests  are  in 
full  compliance  with  the  Administrative  Procedure 
Act  and  its  requirements  of  separation  of  function 
in  decision  making  and  do  not  deny  due  process. 

United  States  of  America  v.    Herbert  H.    Mullin. 
Pearl  F.    Mullin,    C.    A.    Gussman.    2  IBLA   133 

(Apr.    7.    1971) 

The  Director  of  the  Bureau  of  Land  Management, 
upon  review  of  the  evidence  relied  on  by  a  graz- 

ing district  manager  as  justification  for  a  pro- 
posed reallocation  of  grazing  privileges  among 

licensed  users  within  the  district,    may  properly 
determine  that  the  reallocation  should  be  held  in 

abeyance  pending  further  study,   even  though  a 
licensee  or  permittee  who  appeals  from  the  dis- 

trict manager's  decision  setting  forth  the  terms 
of  the  proposed  reallocation  is  unable  to  show 
that  the  reallocation  is  inconsistent  with  princi- 

ples of  sound  range  management  or  that  it 
would  create  hardships  constituting  such  a  ceri- 

Soulen  Livestock  Company  et  al. 

(Apr.   23,    1971) 

2  IBLA  207 78  I.  D.  144 

A  Land  office  practice  If  In  contravention  of  an 
applicable  regulation  cannot  create  any  rights 
in  an  applicant  who  tenders  a  personal  check 

designated  "MONEY  ORDER"  and  is  not  afforded  the 
benefits  of  such  practice. 

Jamea  W.   McDade,    2  IBLA  373  (June  23,    1971) 

The  ruling  in  Tagala  v.  Gorsuch,  411  F.2d  589 

(9th  Cir.  1969),  that  the  regulation  reciting 

an  appeal  "will  be  subject  to  summary  dismissal" when  the  statement  of  reasons  for  the  appeal  is 

not  timely  filed  permits  the  exercise  of  dis- 
cretion, does  not  apply  to  the  regulation  re- 

quiring timely  filing  of  an  answer  to  a  contest 

complaint,  as  the  language  of  the  latter  regula- 
tion is  mandatory. 

United  States  v.  Ray  L.  Pruett  tt   Freida  C.  Pruett, 
3  IBLA  23  (July  15,  1971) 

Where  the  mineral  interest  of  the  United 
States  in  lands  described  in  a  noncom- 

petitive oil  and  gas  lease  offer  for 
acquired  lands  proves  to  be  larger  or 
smaller  than  the  interest  stated,  the 

rentals  payable  by  the  lessee  shall  be 
Increased  or  decreased  proportionately. 
If  the  federal  mineral  interest  Is 

larger  than  the  stated  interest  and  the 
advance  rental  is  deficient  by  more  than 
10  percent,  the  lease  will  not  issue. 
However,  if  the  deficiency  is  remedied 

by  payment  of  the  additional  rental  and 
no  offers  are  filed  in  the  interim,  the 
offer  earns  priority  from  the  date  the 
deficiency  is  remedied. 

Irwin  Rubenstein,  3  IBLA  250  (Sept.  21,  1971) 

Where  an  applicant  for  a  prospecting  permit  does 

not  personally  submit  a  statement  of  citizen- 
ship and  acreage  holdings  in  his  own  name,  his 

power  of  attorney  must  specifically  authorize 

and  empower  his  attorney-in-fact  to  make  such 
statement  or  to  execute  all  statements  which 

may  be  required  under  the  regulations. 

A  departmental  regulation  promulgated  pursuant 
to  statutory  authority  has  the  force  and  effect 
of  law.  An  application  which  does  not  comply 

with  the  clear  and  unequivocal  requirements 

of  the  regulations  must  be  rejected. 

Frank  Allison,   3  IBLA  317  (Oct.  8,  1971) 
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Where  an  assertion  is  made  that  unauthorized 

uses  of  public  lands  are  being  made,  such 
•n  assertion,  even  If  true,  cannot  vest 
In  an  applicant  any  right  not  authorized 
by  law. 

Leroy  Martin.  4  IBLA  160  (Dec.  17,  1971) 

The  Board  of  Land  Appeals  is  not  limited  In 

Its  consideration  of  an  appeal  to  the 
particular  questions  raised  In  that  appeal, 
and  may  exercise,  by  virtue  of  the  delega- 

tion to  It  by  the  Secretary,  all  the 
authority  of  the  Secretary  with  respect 
to  the  case  on  appeal. 

Mrs.  Hazel  Ingersoll  Hall.  4  IBLA  177  (Dec.  23 1971) 

Mining  claims  located  on  lands  purchased  by 

the  United  States  under  the  Act  of  April  8, 
193S,  49  Stat.  115,  and  added  to  the 

Kaniksu  National  Forest  by  the  Act  of 

August  10,  1939,  53  Stat.  1347,  n.iy  not 
be  declared  null  and  void  ab^  initio,  but 
the  mining  claimants  must  be  afforded 

notice  and  an  opportunity  for  hearing 
before  the  claims  are  subject  to  cancel- 
lation. 

Ernest  Smith,  Ruth  Smith,  4  IBLA  192  (Dec.  27, 

  78  I.D.  368 
1971) 

Where  only  a  portion  of  the  lands  in  a 
unitized  oil  and  gas  lease  is  elimi- 

nated from  the  unit,  the  leaned  lands 
are  situated  in  whole  or  in  part  on 

the  known  geologic  structure  of  a  pro- 
ducing oil  or  gas  field,  and  the  lease 

terms  and  factual  circumstances  are 

identical  to  those  In  the  decision. 
Standard  Oil  Company  of  California  et  al. 

76  I.D.  271  (1969),  this  Department  will 
follow  the  ruling  by  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit 
in  Standard  Oil  Company  of  California 
v.  Morton,  450  F.2d  493  (1971),  which 
overturned  that  decision  solelv  upon 

principles  of  contract  construction: 
therefore,  the  eliminated  lands  will 
retain  the  rental  rate  applicable  to 
nonparticipating  acreage  within  the 

unit  rather  than  the  higher  rate  appli- 
cable to  non-unitized  lands  within  a 

known  geologic  structure. 

Standard  Oil  Company  of  California  and  Atlantic 
Richfield  Company,  5  IBLA  26  (Feb.  22,  1972) 

79  I.D.  23 

A  report  of  a  field  examination,  although  a 
proper  basis  for  charges,  notice,  and  a 
hearing,  is  not,  by  Itself,  without  a  hear- 

ing, to  be  used  as  evidence  for  rejecting' 
a  trade  and  manufacturing  site  purchase 
application  in  part.  The  Bureau  of  Land 
Management  should  bring  a  contest  to 
reject  such  an  application  in  whole  or 

in  part  If  the  applicant  has  shown  prima 
facie  compliance  with  the  law. 

Martha  J.  Jlllson.  6  IBLA  150  (June  8,  1972) 

Where  grazing  privileges  for  certain  public 
lands  have  been  awarded  to  an  asserted 

preference-right  claimant,  and  it  is  found 
that  he  was  not  entitled  to  such  a  prefer- 

ence since  control  of  the  base  lands  had 

been  vested  by  him  in  another  under  a  con- 
tract which  has  expired,  the  case  will  be 

remanded  for  adjudication  in  the  light  of 
the  existing  circumstances. 

Laurence  A.  Andren,  Appellant,  William  J. 
Creenwald.  Appellee.  7  IBLA  14  (July  24,  1972) 

"Competitive  Bidding."  Competitive  bidding 
does  not  require  that  more  than  one  bid 
be  submitted  before  the  authorized  offi- 

cer, but  only  that  the  officer,  by  due 
advertisement,  give  opportunity  for 

everyone  to  bid. 

Tipperary  Land  &  Exploration  Corporation, 
7  IBLA  270  (Sept.  19,  1972)      79  I.D. 596 

The  failure  of  a  mining  claimant  to  make  the 
required  annual  rental  payments  in  advance 
for  claims  located  under  the  Act  of  June  18, 
1934,  48  Stat.  984,  as  amended,  August  28, 
1937,  50  Stat..  862,  863,  within  the  Papago 
Indian  Reservation  is  a  sufficient  basis 

for  invalidating  the  claims  where  the  an- 
nual rental  payments  were  not  remitted 

until  almost  three  months  after  the  due 

date  and  no  explanation  is  offered  for  the delay. 

I.M.  and  Robert  L.  Clausen,  7  IBLA  286 
(Sept.  22,  1972) 

A  petition  for  reinstatement  of  a  homesite 
claim  will  be  denied  where  the  record  clearly 
establishes  that  the  homesite  claim  settlement 

was  initiated  at  a  time  when  the  land  was  with- 
drawn from  appropriation. 

Leon  A.  Webster,  7  IBLA  333  (Sept.  26,  1972) 

Where  only  a  portion  of  the  lands  in  a  unitized  oil 
and  gas  lease  is  eliminated  from  the  unit,  the 
leased  lands  are  situated  in  whole  or  in  part  on  a 

known  geologic  structure  of  a  producing  oil  or  gas 
field,  and  the  lease  terms  and  factual  circumstances 
are  identical  to  those  in  the  decision  Standard  Oil 

Company  of  California,  et  al.,  76  I.D.  271  (1969), 
this  Department  will  follow  the  ruling  by  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  in 
Standard  Oil  Company  of  California  v.  Morton,  450 
F.2d  493  (1971),  which  overturned  that  decision 
solely  upon  principles  of  contract  construction; 
therefore,  the  eliminated  lands  will  retain  the 

rental  rate  applicable  to  nonparticipating  acreage 
within  the  unit  rather  than  the  higher  rate  appli- 

cable to  non-unitized  lands  within  a  known  geologic 
structure. 

Standard  Oil  Company  of  California.  7  IBLA  345 

(Sept.  27,  1972) 
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Administrative  agencies  have  the  power  to  make 
their  own  findings  regardless  of  the  findings 
of  an  examiner  so  long  as  their  findings  are 
based  on  substantial  supporting  evidence 
in  the  record. 

Glenn  Munsey,  Earnest  Scott,  and  Arnold  Scott  v, 
Smltty  Baker  Coal  Company,  Inc. ,  1  IBMA  208 
(Oct.  20.  1972)  79  I.D.  676 

The  Department  of  the  Interior  has  no  author- 
ity to  grant  an  application  under  the  pub- 
lic land  laws  contrary  to  a  statute  of 

Congress;  this  Department  is  not  the  proper 
forum  to  decide  whether  or  not  the  statute 
is  constitutional. 

Alaska  District  Council  of  the  Assemblies  of 

God,  Inc.,  8  IBLA  153  (Nov.  22,  1972) 

Where  a  government  resurvey  is  challenged 

by  an  appellant,  he  has  the  burden  of  estab- 
lishing that  the  resurvey  is  erroneous  and 

of  identifying  specifically  reversible  error 
in  the  decision  appealed  from.   An  appellant 
cannot  expect  the  Department  to  assume  his 
burden  of  searching  the  record  and  the  law 
in  an  effort  to  find  some  reversible  error 
in  the  decision  appealed  from. 

Mrs.  J.  W.  Moore.  8  IBLA  261  (Dec.  5,  1972) 

permit  is  not  on  adequate  ground  for  rejec- 

tion of  the  applicants'  prospecting  permit 

application. 

Phyllis  Colman  and  William  J.  Colman, 
8  IBLA  444  (Dec.  27,  1972) 

Where  an  oil  and  gas  lease  offer  filed  on  a  draw- 

ing entry  card  in  a  simultaneous  filing  proced- 
ure contains  the  name  of  an  additional  party  in 

interest,  and  the  required  statements  of  inter- 
est, copy  or  explanation  of  the  agreement 

between  the  parties,  and  evidence  of  the  quali- 
fications of  the  additional  party  are  not  filed 

within  the  time  prescribed,  the  offer  must  be 
rejected.   Strict  compliance  with  the 
Department's  regulations  may  not  be  waived  to favor  an  applicant  who  pleads  ignorance  of  the 
law  or  inexperience  in  oil  and  gas  leasing. 

James  Monteleone,  9  IBLA  53   (Jan.  12,  1973) 

Where  the  Bureau  of  Land  Management  rejects 
a  grazing  lease  renewal  application  and  no 
rational  basis  therefor  is  manifested  in 
the  record,  the  rejection  will  be  reversed 

and  the  case  remanded  for  further  appro- 
priate consideration. 

Vern  A.  Venable.  9  IBLA  294  (Feb.  6,  1973) 

An  applicant  asserting  a  claim  to  benefits  of 

an  Act  of  Congress  has  the  burden  of  fur- 
nishing sufficient  evidence  of  his  entitle- 

ment thereto.   Failure  to  submit  such  evi- 
dence will  result  in  the  denial  of  his  claim. 

Where  an  applicant  seeks  reinstatement  of  his 
oil  and  gas  lease  under  the  Act  of  May  12, 
1970,  84  Stat.  206,  30  U.S.C.  5  188  (1970), 

he  has  the  burden  of  establishing  by  per- 
suasive evidence  that  the  failure  to  pay 

his  full  rental  timely  was  either  justifi- 
able or  not  due  to  a  lack  of  reasonable 

diligence.  Mere  assertions,  unsupported 
by  any  probative  evidence,  are  not 
sufficient. 

James  E.  Fowler  and  Frances  T.  Fowler, 
8  IBLA  372  (Dec.  12,  1972) 

Where  the  appropriate  state  agency  approves 
abandonment  of  a  well  as  of  a  date  certain, 

marking  the  cessation  of  production,  and  a 
federal  employee  later  notifies  a  person 
interested  in  the  oil  and  gas  lease  that  he 

has  60  days  from  a  later  date,  erroneously 
construed  by  such  employee  to  be  the  date 
of  such  cessation,  within  which  to  commence 
drilling  or  reworking  operations,  such 
notification  will  not  be  construed  as 
creating  any  rights. 

R.  E.  Hibbert,  8  IBLA  379  (Dec.  12,  1972) 

Failure  by  an  applicant  to  respond  to  a 

Bureau  of  Land  Management  State  Office  let- 
ter inquiring  only  whether  the  applicant  is 

still  interested  in  receiving  a  prospecting 

The  United  States,  acting  by  and  through  the 
Secretary  of  the  Interior,  is  lawfully 
empowered  to  initiate  a  contest  pursuant 
to  the  Adminstrative  Procedure  Act  for  the 

purpose  of  determining  the  validity  of  any 
unpatented  mining  claim(s)  located  on  fed- 

erally owned  lands,  and  where,  upon  the 
hearing  of  such  contests,  the  Government 

makes  a  prima  facie  showing  of  invalidity 
which  is  unrefuted  by  the  contestees,  the 
Administrative  Law  Judge  is  obliged  to 

hold  the  claim(s)  to  be  null  and  void,  and 
this  procedure  does  not  violate  constitu- 

tional guarantees  of  due  process,  the 
General  Mining  Law  or  the  Administrative 
Procedure  Act.   Presentation  of  the  contes- 

tant's case  by  counsel  employed  by  the 
Forest  Service  is  not  an  illegal  transfer 
of  the  authority  of  the  Secretary  of  the 
Interior. 

et   al. United  States   v.    Richard  W.    Dummar 
9   IBLA  308   (Feb.    13,    1973) 

Where    land  has   been  withdrawn    for  state 
management    as    a  wildlife   area  under 
the   Fish   and  Wildlife   Coordination 
Act,    the   Bureau  of   Land  Management 
must   consider  the   recommendations   of 
the  state   and   of   the   Bureau  of   Sport 
Fisheries   and  Wildlife   to   assure   con- 

servation of   the   fish   and  wildlife 

before  approving  a  right-of-way   appli- 
cation under  the  Act  of  March   3,    1891, 

for   a  pumping   site   and   irrigation   sys- 

Rimrock  Canal  Company,  9  IBLA  333  (Feb.  14,  1973) 80  I.D.  197 
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A  Bureau  of  Land  Management  decision,  which 
has  become  final  because  no  appeal  was 
taken  within  the  time  required  by  the 

Department's  rules  of  practice,  cannot 
be  transformed  into  an  appealable  decision 

by  the  Bureau's  grant  of  a  right  of  appeal 
from  that  decision  in  responding  to  an 
inquiry  for  information  concerning  it. 
Therefore,  an  appeal  to  the  Board  of  Land 
Appeals  from  the  final  decision  will  be 
dismissed. 

The  Bureau  of  Land  Management  must  name  the 
Forest  Service,  United  States  Department 
of  Agriculture,  as  an  adverse  party  in  all 
decisions  which  pertain  to  contests  of  mining 
claims  in  the  national  forests. 

Roy  Jones,  10  IBLA  112  (Mar.  9,  1973) 

Although  a  contestee  in  a  desert  land 
entry  contest  brought  by  the  United 
States  has  the  right  to  be  represented 
by  and  aided  by  legal  counsel,  he  has 
no  right  under  the  Constitution  or  the 
Administrative  Procedure  Act  to  have 

the  Government  provide  such  counsel  for 
him. 

United  States  v.  Grancer  D.  Jenkins,  11  IBLA  18 

(May  21,  19731 

The  procedures  followed  by  the  Department  of 
the  Interior  in  the  initiation,  prosecution, 
hearing  and  administrative  decision  of 
mining  contests  are  in  full  compliance  with 

the  requirement  of  the  Administrative  Pro- 
cedure Act,  5  U.S.C.  S  554  (1970),  as  to 

separation  of  investigative  or  prosecuting 
functions  from  decision  making,  and  such 
procedures  do  not  deny  due  process. 

United  States Merle  I.  Zweifel  et  al. 
TX  323 11  IBLA  53  (May  29,  1973) 

The  procedures  followed  by  the  Department  of 
the  Interior  in  the  initiation,  prosecution, 

hearing  and  administrative  decision  of  min- 
ing contests  are  in  full  compliance  with  the 

Administrative  Procedure  Act  and  its  require- 
ments of  separation  of  function  in  decision 

making,  and  do  not  deny  due  process. 

United  States  v.  Paul  C.  Poncla  et  al., 
11  IBLA  302  (June  28,  1973) 

Although  the  Board  of  Land  Appeals  takes  official 
notice  of  the  findings  and  conclusions  in  an 
Interlocutory  order  of  the  Indian  Claims 

Commission  on  the  claim  of  the  Navajo  Tribe  of 

Indians  against  the  United  States,  the  Board's 
decision  on  a  protest  by  the  Tribe  against 
issuance  of  a  confirmatory  patent  to  the  State 
of  Utah  for  school  land  sections  now  included 

within  the  boundaries  of  the  Tribe's  reservation 
is  based  solely  upon  the  evidence  in  the  hearing 
in  the  Department  on  this  protest  and  upon  its 
own  application  of  the  law  to  the  facts  in  this 
case. 

Navaio  Tribe  of  Indians  v.  State  of  Utah.  12  IBLA  1 

(June  29,  1973)  80  I.D.  441 

An  applicant  who  asserts  a  preference  to 
receive  a  grazing  lease  under  section  15 
of  the  Taylor  Act  must  have  grazing 
rights  in  excess  of  502  on  the  cornering 
or  contiguous  land,  and  where  his  rights 

are  merely  permissive  and  are  subject 
to  revocation  at  any  time  at  the  will  of 

the  owner (s ) ,  no  preference  will  be  recog- 
nized. 

Harry  and  Marjory  Grabbert,  Appellants 
Robert  W.  Schultz,  Appellee,  12  IBLA  255 

(July  24,  1973)  80  I.D.  531 

A  color  of  title  application  which  is  not  on  a 
form  prescribed  by  the  Director,  Bureau  of 
Land  Management,  and  is  not  accompanied  with 
a  $10  filing  fee,  as  required  by  regulation 
43  CFR  2541.2(a),  is  not  acceptable  for  filing. 
The  Bureau  should  return  such  an  application 

to  the  applicant  notifying  him  of  the  deficiencies. 

John  C.  Brlnton,  13  IBLA  69  (Sept.  18,  1973) 

Where  an  oil  and  gas  lease  offer  filed  on  a  drawing 

entry  card  in  a  simultaneous  filing  procedure  con- 
tains the  name  of  an  additional  party  in  interest 

and  the  required  statements  of  interest,  copy  or 
explanation  of  the  agreement  between  the  parties, 

and  evidence  of  the  qualifications  of  the  addi- 
tional party  are  not  filed  within  the  time  pre- 

scribed, the  offer  must  be  rejected.   Strict  com- 

pliance with  the  Department's  regulations  may  not 
be  waived  to  favor  an  applicant  who  pleads  good 

faith,  ignorance  of  the  law  or  inexperience  in  oil 
and  gas  leasing. 

W.  D.  Glrand,  13  IBLA  112  (Sept.  25,  1973) 

Remedies  for  alleged  breach  of  a  private  agreement  be- 
tween parties  who  have  conflicting  grazing  lease 

applications  must  be  sought  in  the  courts,  not  in 

the  Department  of  the  Interior,  which  has  no  Juris- 
diction over  such  matters. 

Ruth  E.  Han.  13  IBLA  296  (Oct.  31,  1973) 
•0  I.D.  698 

A  Bureau  of  Land  Management  decision  declaring  an  oil 

and  gas  lease  to  be  within  a  known  geologic  struc- 
ture becomes  flnrfl  when  no  appeal  is  taken  within 

the  time  permitted  by  the  Department's  rules  of 
practice,  and  cannot  be  challenged  in  a  later  appeal 
from  a  decision  denying  reinstatement  of  an  oil  and 

gas  lease  for  failure  to  pay  the  full,  revised  an- 
nual rental  computed  on  the  basis  that  the  leased 

land  Is  within  a  known  geologic  structure. 

Oil  Resources, Inc.,  13  IBLA  359  (Nov.  16,  1973) 

A  mining  claim  contest  initiated  under  the  authority 
of  the  Secertary  of  the  Interior  may  be  prosecuted 

by  counsel  employed  by  the  Department  of  Agricul- 
ture acting  on  behalf  of  the  Forest  Service  where 

such  action  is  in  accordance  with  a  Memorandum  of 

Understanding  between  the  agencies. 

United  States  v.  Ramsher  Mining  and  Engineering  Com- 
pany, Little  Bear  Canyon  Park,  Intervenor,  14  IBLA  32 

(Dec.  3,  1973) 
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Under  the  Administrative  Procedure  Act,  hearsay  evi- 
dence is  admissible  at  a  hearing  if  it  is  relevant, 

material  and  not  unduly  repetitious,  but  it  has  lit- 

tle or  no  weight  where  the  circumstances  do  not  es- 
tablish its  reliability. 

Casey  Ranches,  14  IBLA 
(Dec. 

1973) 

10  I.D. 

The  Board  of  Land  Appeals  will  not  grant  a  request 
for  oral  argument  when  it  does  not  appear  that 

the  Board's  consideration  of  the  case  would  be 
facilitated  by  such  argument. 

Inc.,  14  IBLA  137 Silver  Monument  Minerals. 
(Jan.  7,  1974) 

Where  public  lands  are  under  the  control  of  another 
federal  agency,  but  the  oil  and  gas  deposits  have 
not  been  withdrawn  from  leasing  or  expressly  excepted 
from  the  leasing  authority  of  the  department  of  the 

Interior  under  the  Mineral  Leasing  Act,  the  recom- 
mendations of  the  other  agency  are  important  in  de- 

termining whether  a  lease  should  be  issued  under  the 
discretionary  authority  granted  by  that  Act,  but 

they  are  not  conclusive,  as  the  ultimate  deter- 
mination rests  with  the  department  of  the  Interior. 

Conclusory  recommendations  will  be  given  less  weight 
by  the  Department  than  recommendations  supported  by 
background  material  and  other  data  indicating  the 
reasons  for  the  recommendation. 

Where  an  agency  that  controls  public  lands  subject  to 
the  leasing  authority  of  the  Department  under  the 
Mineral  Leasing  Act  withdraws  its  objections  to  the 
issuance  of  oil  and  gas  leases,  or  where  it  main- 

tains an  objection,  but  further  consideration  is 
warranted  to  determine  if  leasing  may  be  allowed 
with  adequate  protective  measures  to  overcome  its 
objection  and  to  determine  if  leasing  is  in  the 
public  interest,  a  decision  by  the  Bureau  of  Land 
Management  rejecting  the  issuance  of  the  leases 
will  be  vacated  and  remanded  for  further  consid- 
eration. 

Carolyn  S.  Edwards,  14  IBLA  141  (Jan.  7,  1974) 

the  iands  for  classification  and  in  aid  of 

legislation  to  grant  the  patent  to  the  city, 
which  withdrawal  closed  the  lands  to  non- 
metalliferous  location  under  the  mining  laws. 

City  of  Phoenix  v.  Alvin  B.  Reeves,  et  al. , 
14  IBLA  315  (Feb.  1,  1974)       81  I.D.  65 

Where  a  mining  claim  is  declared  null  and  void 
ab  initio  because  the  claim  was  located  at  a 

time  when  the  land  was  withdrawn  therefrom, 

and  it  appears  that  the  claim  was  held  when  the 
land  was  Open  to  such  entry,  for  a  period  equal 
to  that  prescribed  by  the  state  statute  of 
limitations  for  adverse  possession  of  mining 
claims,  the  claimant  may  have  complied  with 

30  U.S.C.  S  38  (1970),  and  the  decision  de- 
claring the  claim  null  and  void  ab  initio 

properly  is  set  aside. 

W.  E.  Wicks,  14  IBLA  356  (Feb.  21,  1974) 

An  applicant  for  land  under  the  Small  Tract  Act 
cannot  acquire  any  right  in  the  land  by  virtue 
of  administrative  delay. 

Eugene  G.  Roguszka,  15  IBLA  1  (Feb.  28,  1974) 

Where  an  oil  and  gas  lease  offer  filed  on  a  drawing 

entry  card  in  a  simultaneous  filing  procedure 
contains  the  name  of  additional  parties  in  interest 
and  the  statements  of  interest,  copy  or  explana- 

tion of  the  agreement  among  the  parties,  and 
evidence  of  the  qualifications  of  the  additional 
parties  are  not  filed  within  the  time  required 
by  43  CFR  3102.7,  the  offer  must  be  rejected. 

Ross  I.  Gallen,  15  IBLA  86  (Mar.  11,  1974) 

The  Board  of  Land  Appeals  is  not  limited  in  its 
consideration  of  an  appeal  to  the  particular 
Issues  raised  in  the  decision  below,  and,  by 

virtue  of  the  delegation  to  it  by  the  Secre- 
tary, may  exercise  all  the  authority  of  the 

Secretary  with  respect  to  the  case  on  appeal. 

An  Employee  of  a  firm  of  certified  public 
accountants,  who  is  not  otherwise  qualified 
to  practice  before  the  Department,  is  not 
eligible  to  appear  before  the  Board  of  Land 

Appeals  on  behalf  of  a  client,  notwithstand- 
ing the  fact  that  she  has  been  authorized  by 

the  client  to  act  for  him  as  his  attorney-in- 
fact. 

A.  0.  Holley,  14  IBLA  264  (Jan.  30,  1974) 

Executive  orders  have  the  force  and  effect  of 

law  and  rules  of  statutory  construction 

apply  to  them. 

There  is  a  strong  presumption  against  implied  re- 
peal of  an  executive  order.   If  a  statute 

covers  the  same  area  as  an  executive  order  and 
they  are  not  absolutely  irreconcilable,  effect  will 
be  given  to  both.   A  statute,  authorizing  a 
patent  of  lands  to  a  city,  subject  to  a  reser- 

vation of  minerals  to  the  United  States,  did  not 
impliedly  revoke  an  Executive  Order  withdrawal  of 

Riverside  Livestock  Company,  15  IBLA  170 
(Mar.  27,  1974) 

An  applicant  asserting  a  claim  to  receive 
the  benefits  of  an  Act  of  Congress  has 
the  burden  of  presenting  sufficient 
evidence  of  his  entitlement  to  such 

benefits.   An  appellant  cannot  impose 
on  the  Department,  with  a  view  to 
establishing  the  viability  of  appel- 

lant's acquired  lands  oil  and  gas 
lease  offer,  the  burden  of  searching 
county  records  in  an  endeavor  to 
ascertain  the  full  chain  of  title 
to  oil  and  gas  interests,  which 
appellant  asserts  were  acquired  by 
the  United  States. 

Gas  Producing  Enterprises,  Inc. 

(Apr.  18,  1974) 

15  IBLA  266 
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The  filing  of  an  application  for  a  lease  or 

prospecting  permit  under  the  Mineral  Leas- 
ing Act  creates  no  vested  rights  in  an 

applicant,  only  a  priority  of  filing. 
After  notice  from  the  Bureau  of  Land  Man- 

agement, an  applicant  must  comply  with 

regulations  promulgated  after  the  applica- 
tion was  filed  in  order  to  maintain  the 

priority  of  filing  and  to  receive  the  lease 
or  permit.   It  is  not  improper  for  the 
Bureau  to  require  such  compliance  of  a 
sodium  prospecting  permit  applicant  before 
further  processing  the  application  on  its 
merits. 

David  M.  Miller,  15  IBLA  270  (Apr.  26,  1974) 

Negotiations  between  the  National  Park  Service 
and  a  millsite  claimant  resulting  in  a  res- 

toration of  certain  lands  from  a  withdrawal, 

and  the  relinquishment  and  amendment  of  mill- 
site  claims  to  conform  to  the  new  boundary  of 
the  withdrawal,  did  not  bind  the  United  States 
under  any  contract  or  estoppel  theory  from  ever 
contesting  the  amended  millsite  claims  to  de- 

termine their  validity.   The  Department  of  the 
Interior  has  authority  to  contest  millsite 
claims  even  in  the  absence  of  a  patent 
application. 

United  States  v.  Leland  J.  Cuneo.  et  al..  15  IBLA 
304  (May  10,  1974)  81  I.D.  262 

Although  the  failure  of  a  mining  claimant  to 
pay  in  advance  the  annual  rental  required 
by  regulation  43  CFR  3825.1(b)  for  claims 

located  pursuant  to  the  Act  of  June  18,  1934, 
48  Stat.  985,  as  amended  by  the  Act  of 
August  28,  19377  50  Stat.  862,  863,  within 
the  Papago  Indian  Reservation  is  a  sufficient 
basis  for  invalidating  the  claim,  this  regu- 

lation may  be  interpreted  as  directory  and 
not  mandatory. 

Tender  of  payment  for  annual  rental  on  a 
mining  claim  located  within  the  Papago 
Indian  Reservation  a  few  days  after  the 
due  date  but  before  action  by  BLM  to 
declare  the  claim  invalid  under  regula- 

tion 43  CFR  3825.1(b)  may  be  accepted. 
Cancellation  of  the  claim  in  such  a  cir- 

cumstance is  not  compelled  by  the  regula- 
tion. 

Charles  Ketchum  et  al. .  16  IBLA  82  (June  26, 
1974) 

An  applicant  for  land  under  the  Small  Tract  Act 

cannot  acquire  any  right  in  the  land  by  virtue 
of  administrative  delay  in  reappraising  the 
land  prior  to  issuance  of  patent.   The  mere 
filing  of  a  small  tract  application  does  not 
create  in  the  applicant  any  right  or  interest 
in  the  land. 

Glenn  T.  Norton,  16  IBLA  105  (June  28,  1974) 

In  the  exercise  of  its  delegated  authority 
pursuant  to  43  CFR  4.1,  the  Interior  Board 
of  Land  Appeals  need  not  limit  its  review 
to  a  narrow  issue  where  to  do  so  would 

preserve  error  or  inequity. 

A.  W.  Schunk.  16  IBLA  191  (June  28,  1974) 
81  I.D.  401 

The  presumption  of  regularity  supports  the 
acts  of  public  officers  and,  in  the  absence 
of  clear  evidence  to  the  contrary,  they  are 
presumed  to  have  properly  discharged  their official  duties. 

Amoco  Production  Company.  16  IBLA  215  (July  8,  1974) 

Where  an  oil  and  gas  lease  offer  filed  on  a 
drawing  entry  card  in  a  simultaneous  filing 
procedure  contains  the  name  of  an  additional 
party  in  interest  but  the  separate  statement 
of  interest,  copy  or  explanation  of  the 
agreement  among  the  parties,  and  evidence  of 
qualifications  of  the  additional  party  is 
not  filed  within  the  time  required  by  43  CFR 
3102.7,  the  offer  must  be  rejected. 

James  V.  Orbe.  16  IBLA  363  (Aug.  16,  1974) 

Where  an  oil  and  gas  lease  offer  indicates  that 
there  is  an  additional  party  in  interest,  and 
the  required  statements  of  the  additional 

party's  qualifications  are  not  filed  within 
the  time  allowed  by  regulation,  the  offer  is 

properly  rejected.   It  is  not  within  the 
province  of  the  Department  to  determine  the 
unstated  intentions  of  the  offeror  as  to  how 

and  when  the  rights  of  a  third  party  will  vest. 

P.  0.  Keon,  Rose  K.  Keith,  17  IBLA  81  (Sept.  5, 
1974) 

Where  an  oil  and  gas  lease  offer  filed  on  a 
drawing  entry  card  in  a  simultaneous  filing 
procedure  contains  the  name  of  an  additional 
party  in  interest  and  the  statement  of  inter- 

est, copy  or  explanation  of  the  agreement  be- 
tween the  parties,  and  evidence  of  the  quali- 

fications of  the  additional  party  are  not  filed 
within  the  time  required  by  43  CFR  3102.7,  the 
offer  must  be  rejected. 

Mary  West,  Michael  Shearn,  17  IBLA  84  (Sept.  5, 
1974) 

A  report  of  a  field  examination,  although  a 
proper  basis  for  charges,  notice  and  a 
hearing,  is  not,  by  itself,  without  a  hearing, 
to  be  used  as  evidence  for  rejecting  a  trade 
and  manufacturing  site  purchase  application 
In  part .   The  Bureau  of  Land  Management  should 
bring  a  contest  to  reject  such  an  application 
in  whole  or  in  part  if  the  applicant  has  shown 
prima  facie  compliance  with  the  law. 

Frederick  P.  Dunder,  17  IBLA  101  (Sept.  10,  1974) 

Where  a  district  manager's  decision  divides 
the  sec.  15  grazing  use  of  a  900-acre  tract 
between  the  two  applicants  therefor  on  the 
assumption  that  both  are  qualified  preference 
right  claimants,  and  it  is  found  on  appeal 
that  one  of  the  applicants,  B,  Is  not  so 
qualified,  the  entire  tract  is  properly 
awarded  to  A,  the  preference  right  claimant, 
There  it  Is  found  that  the  lands  in  issue 

are  necessary  "to  permit  the  proper  use  of 
such  contiguous  lands."   43  CFR  4121.2-l(c). 

Robert  D.  Liudahl  and  Greta  M.  Liudahl.  17  IBLA 
(Sept.  12,  1974) 
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Where  an  oil  and  gas  lease  offer  filed  on  a 
drawing  entry  card  in  a  simultaneous  filing 
procedure  contains  the  name  of  an  additional 
party  in  interest  and  the  statement  of  interest, 
copy  or  explanation  of  the  agreement  between 
the  parties,  and  evidence  of  the  qualifications 
of  the  additional  party  are  not  filed  within 
the  time  required  by  43  CFR  3102.7,  the  offer 
must  be  rejected. 

Wesley  Warnock, G.  Smith,  Jr.,  17  IBLA  338 
COct.  21,  1974) 

Where  an  asserted  adverse  claim  is  filed  timely 
against  a  mineral  patent  application,  and  suit 
is  commenced  timely  in  a  court  of  competent 
Jurisdiction,  the  Department  is  not  obligated 
to  decide  whether  the  asserted  adverse  claim 

is  a  proper  claim  within  the  ambit  of  30  U.S.C. 
55  29,  30  (1970),  but  may  suspend  action  on 
the  mineral  patent  application  to  await  the 
result  of  the  Judicial  proceedings. 

Brown  Land  Company,  Appellant,  The  Cleveland- 
Cliffs  Iron  Company,  Appellee,  17  IBLA  368 
(Oct.  29,  1974)  81  I.D.  619 

The  United  States  Department  of  Agriculture  may 
intervene  in  a  private  contest  in  the  capacity 
of  a  contestant  when  the  contest  was  initiated 
to  ascertain  the  validity  of  mining  claims 
situated  in  a  national  forest.   The  Government 
intervenor  may  be  represented  by  counsel 
employed  by  the  Department  of  Agriculture 
acting  on  behalf  of  the  Forest  Service  and 
may  attack  the  validity  of  the  mining  claims 
on  the  grounds  disclosed  by  the  private 

contestants'  complaint. 

State  of  California,  et  al.  v.  Dorla  Mining  and 
Engineering  Corporation,  et  al.,  United  States, 
Intervenor,  17  IBLA  380  (Oct.  31,  1974) 

promulgated  by  the  Department,  the  decision 
rejecting  the  lease  application  will  be  set 
aside  and  the  case  remanded  for  such  con- 
sideration. 

Divide  Coal  Mining  Company.  18  IBLA  246  (Dec.  31. 
1974) 

ADMINISTRATIVE  PROCEDURE 

(See   also  Appeals,    Contests   and  Protests, 
Hearings,    Rules  of  Practice) 

GENERALLY 

Although  Departmental  decisions  may  not  be 
included  in  the  volumes  published  as  Decisions 
of  the  Department  of  the  Interior,   they  may  be 

An  oil  and  gas   lease  offer   filed  on  a  drawing  entry 
card   in  a  simultaneous   filing  procedure  must  be 
rejected  when   the  entry   card   contains   the  names   of 
additional  parties   in   interest  and   the  required 
statement  of   additional   parties'    Interests  and 
qualifications   is  not   filed  within   the   time   re- 

quired by  43  CFR  3102.7.      The  offeror   is  not 
retroactively   excused   from  submitting   the   re- 

quired  statement   of    interests  where  an   additional 
party   listed  on   the  entry   card   subsequently   agrees 
to  convey  his   offer  and   lease   interests   to   the 
offeror. 

Joy  H.    Goodale.    18   IBLA  38    (Nov.    12,    1974) 

cited  as  precedents  in  proceedings  under  the 
Administrative  Procedure  Act  since  they  are 
available  for  public  inspection  pursuant  to 
published  Departmental  regulations,   which  is  in 
accordance  with  section  3  of  that  act. 

United  States  v. 

(Apr.    2,    1965) 
E.  M.   Johnson  et  al.  ,   A- 301 91 

The  procedure  followed  by  the  Department  of  the 
Interior  does  not  permit  any  person  engaged  in  the 
investigation  or  prosecution  of  a  contest  in  any 
case  to  participate  or  advise  in  the  initial  decision 
or  agency  review.     This  procedure  is  in  accord  witl 
sec.    5  of  the  Administrative  Procedure  Act. 

William  D.    Cornia  et  al.  ,    Wyoming  4-63. 
Utah   1-63-1,    etc.    (Aug.    25,    1965) 

Although  a  contestee  in  a  mining  claim  contest 
brought  by  the  United  States  has  the  privilege 

to  be  represented  by  and  aided  by  legal  coun- 
sel, he  has  no  right  under  the  Constitution,  the 

Administrative  Procedure  Act,   or  otherwise 
to  have  the  Government  provide  such  counsel 
for  him  when  he  claims  he  is  financially  unable 
to  bear  the  costs  of  a  contest  proceeding. 

A  report  of   field  examination   is  not   to  be 
used   as   evidence,   without  a   hearing,    for    the 
rejection   in  whole  or    in  part   of   a   trade  and 
manufacturing   site   purchase  application. 
Such   report    is   a   proper   basis    for    initiating 
a   contest   proceeding  giving  notice  of   the 
reasons   for   rejection  and  notice  of   the  right 
of  an  applicant   to  a  hearing   in  the  event  he 
disputes   the   facts. 

Bythel  J.   Compton,   18   IBLA  148    (Dec.    13,    1974) 

When  a  coal   lease  appllcart   asserts,   on  appeal, 
facts  which  may   show  it   to  be  entitled   to 
favorable  consideration  of   its   lease  appli- 

cation under   the  short-term  need   criteria 

Fenton,   A-30621 
United  States  v.   Orion  L. 
(Jan.   9.    1967) 

The  Board  of  Land  Appeals  ha8  authority  to 
reverse    the   fact   findings   of  a  hearing  exam- 

iner even  when  not   clearly  erroneous.      How- 
ever, where   the   resolution  of  a  case   depends 

primarily  upon  his   findings  of   credibility, 
which    in   turn   are  based   upon  his    reaction    to 
the   demeanor  of   the  witnesses,   and  such   find- 

ings  are  supported  by  substantial  evidence, 
they  will  not  be   disturbed  by   the  Board. 

State  Director  for  Utah  v.    Edgar  Dunham,    3  IBLA  155 
(Aug.    31,    1971)  78  I.D.  272 
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A  decision  of  a  district  manager  which  is 

arbitrary  or  capricious  will  not  be  sus- 
tained, when  challenged  by  one  who  has 

standing,  even  in  the  absence  of  any 
evidence  of  serious  economic  impact.   To 

that  extent,  National  Livestock  Company  and 
Zack  Cox,  LCD.  55  (1938),  is  overruled. 

A  decision  involving  the  exercise  of  adminis- 
trative discretion,  which  is  supportable 

on  any  rational  basis,  is  not  arbitrary  or 

capricious.   An  apportionment  of  the  federal 

range,  involving  some  abolition  of  "split-use" 
between  states  and  based  upon  the  effectua- 

tion of  a  management  plan  reasonably  related 

to  the  protection  ot  forage  and  otner  values, 
has,  therefore,  a  rational  basis  and  is  not 
arbitrary  or  capricious. 

United  States  v.  Charles  Maher.et  al., 
5  IBLA  209  (Mar.  21,  1972) 79  I.D.  109 

The  marketability  test,  as  developed  by  this 
Department  and  approved  by  the  courts,  is 
a  complement  to  the  prudent  man  test  of 
discovery  of  a  valuable  mineral  deposit  under 
the  mining  laws,  and  publication  of  the  test 

in  the  Federal  Register  is  not  a  prerequi- 
site to  its  validity. 

The  marketability  test  of  discovery  of  a 
valuable  mineral  deposit  under  the  mining 
laws  does  not  violate  due  process  of  law 
as  being  unconstitutionally  vague,  or  as 
being  unlawful  administrative  legislation. 

A  mining  claimant  has  not  been  denied  due 
process  when  his  claims  are  contested 
assertedly  because  a  permit  has  been 

granted  to  a  museum  to  perform  archaeo- 
logical work  under  the  Antiquities  Act, 

and  where  there  wa6  some  prehearing  news- 
paper publicity  that  the  contest  was  being 

instituted  but  the  claimant  does  not  show 

that  there  was  any  unfairness  in  the  con- 
test proceeding  itself. 

United  States  v.  Glen  S.  Gunn.et  al., 
7  IBLA  237  (Sept.  15,  1972) 

The  provisions   of   section  8(c)   of   the  Admini- 
strative Procedure  Act,    5  U.S.C.    $  557(c) 

(1970),   prescribing   findings   and  conclusions 

on  all   "the  material   issues   of   fact,    law, 
or   discretion  presented  on   the   record," 
with   "the   appropriate  rule,   order,    sanc- 

tion,   relief,    or  denial   thereof,"   and  the 
regulations   governing   contest   proceedings 
involving  mining  claims,    43  CFR  4. 4 25-8 (b) 
(1972),   do  not   require   that   an  Administra- 

tive  Law  Judge  make   a  ruling  on  a  charge 
in  a  contest   complaint  that   land   is  non- 
mineral   in  character,   where  he   rules   on 
another   issue  which   is   dispositive   of   the 
controversy. 

The   United  States,    acting  by   and   through    the 
Secretary   of   the   Interior,    is   lawfully 
empowered   to   initiate   a  contest   pursuant 
to   the   Admins t rat ive   Procedure   Act    for   the 
purpose   of   determining   the   validity   of   any 
unpatented  mining   claim(s)    located   on   fed- 

erally  owned   lands,    and  where,    upon   the 
hearing  of   such   contests,    the  Government 
makes    a  prima   facie   showing  of   invalidity 
which   is   unrefuted  by   the   contestees,    the 
Administrative   Law  Judge   is   obliged   to 
hold   the   claim(s)    to  be  null   and  void,    and 
this   procedure   does   not   violate   constitu- 

tional  guarantees   of  due   process,    the 
General  Mining  Law  or  the   Administrative 
Procedure   Act.      Presentation  of   the   contes- 

tant's   case  by   counsel   employed  by   the 
Forest   Service   is  not   an   illegal   transfer 

of   the   authority'of   the   Secretary   of   the Interior. 

United   States   v.    Richard  W.    Dummar 

a. . 
9  IBLA  308  (Feb.  13,  1973) 

In  a  decision  of  a  District  Manager,  which 

adjudicates  a  licensee's  grazing  privileges 
by  fixing  the  numbers  and  seasons  of  use, 
the  omission  of  a  reference  to  the  pertinent 

provision  of  the  Federal  Range  Code,  as 
required  by  another  of  its  provisions,  is 
not  fatal  where  (1)  the  decision  sets  out 
the  basis  for  the  action  and  refers  to  a 

specific  pertinent  provision  of  the  Bureau 
of  Land  Management  Manual,  (2)  the  licensee 
fully  discusses  the  issue  in  her  appeal, 

raises  no  objection  at  the  hearing,  and  pre- 
sents evidence  on  the  issue  at  the  hearing, 

and  (3)  there  is  no  indication  that  the 
licensee  was  in  any  way  mislead,  or  confused 

or  prejudiced  by  the  omission. 

Mrs.  Mildred  Carnahan,  10  IBLA  150 
(Mar.  26,  1973) 

Although  a  contestee  in  a  desert  land 
entry  contest  brought  by  the  United 
States  has  the  right  to  be  represented 

by  and  aided  by  legal  counsel,  he  has 
no  right  under  the  Constitution  or  the 
Administrative  Procedure  Act  to  have 

the  Government  provide  such  counsel  for 
him. 

United  States  v.  Grancer  D.  Jenkins,  11  IBLA  18 

(May  21,  19  73) 

A  mining  claimant  is  not  denied  due  process 
merely  because  of  prehearing  publicity 

where  he  fails  to  show  that  there  was  any 
unfairness  in  the  contest  proceeding 
itself. 

United  States  v.  Nettie  G.  Harper, 
8  IBLA  357  (Dec.  12,  1972) 

United  States  v.  Merle  I.  Zweifel  et  al.. 
11  IBLA  53  (May  29,  1973)        80  t.D.  323 
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The   Board  of  Land  Appeals   has    authority 
to   reverse   the    findings    of   an   Adminis- 

trative Law  Judge.      However,   where    the 
resolution   of   a  case   depends   primarily 

upon   the  Judge's   findings   of   credibility, 
which   in  turn   are  based   upon  his   reaction 
to   the   demeanor   of  witnesses,   his    findings 
will  not  be   lightly   set   aside. 

A  mining  claimant  is  not  denied  due  process 
merely  because  of  prehearing  publicity  where  he 
fails  to  show  that  there  was  any  unfairness 
in  the  contest  proceeding  itself. 

United  States  v.  Merle  I.  Zweifel. et  al.. 
16  IBLA  74  (June  26,  1974) 

United  States  v.  Lee  Chartrand  et  al.,  11  IBLA 

194  (June  25,  1973)  80  I.D. 

Although  the  Board  of  Land  Appeals  takes  official 
notice  of  the  findings  and  conclusions  in  an 
interlocutory  order  of  the  Indian  Claims 
Commission  on  the  claim  of  the  Navajo  Tribe  of 

Indians  against  the  United  States,  the  Board's 
decision  on  a  protest  by  the  Tribe  against 
issuance  of  a  confirmatory  patent  to  the  State 
of  Utah  for  school  land  sections  now  included 

within  the  boundaries  of  the  Tribe's  reservation 
is  based  solely  upon  the  evidence  in  the  hearing 
in  the  Department  on  this  protest  and  upon  its 
own  application  of  the  law  to  the  facts  in  this 
case. 

Navajo  Tribe  of  Indians  v.  State 
(June  29,  1973) 

>f  Utah.  12  IBLA  1 

80  I.D.  441 

Under  the  regulations  of  the  Department  of  the 
Interior,  Bureau  of  Land  Management  personnel  must 
transmit  cases  to  the  Board  of  Land  Appeals  where 

the  notice  of  appeal  from  an  adverse  Bureau  deci- 
sion, although  filed  late,  is  filed  within  the  ten- 

day  grace  period. 

John  Oakason,  13  IBLA  99  (Sept.  24,  1973) 

The  United  States  may  contest  the  validity  of  any 
mining  claim  on  federally  owned  lands.   The  proper 
forum  for  such  a  proceeding  is  a  contest  held  be- 

fore an  Administrative  Law  Judge. 

United  States  v.  James  A.  Woolsey  et  al. , 
13  IBLA  120  (Sept.  25,  1973) 

The  Department  of  the  Interior  has  the  power,  after 

proper  notice  and  upon  adequate  hearing,  to  deter- 
mine whether  a  mining  claim  is  valid,  and,  if  it 

be  found  invalid,  to  declare  it  void. 

United  States  v.  Bradlaner  Enterprises,  Inc.  (D/B/A) , 

Bradlaner  Corporation,  13  IBLA  184  (Sept.  27,  1973) 

A  mining  claim  contest  initiated  under  the  authority 

of  the  Secretary  of  'the  Interior  may  be  prosecuted 
by  counsel  employed  by  the  Department  of  Agricul- 

ture acting  on  behalf  of  the  Forest  Service  where 
such  action  is  in  accordance  with  a  Memorandum  of 

Understanding  between  the  agencies. 

United  States  v.  Ramsher  Mining  and  Engineering  Com- 
pany, Little  Bear  Canyon  Park,  Intervenor,  14  IBLA  32 

Where,  after  a  drawing  of  simultaneously 
filed  oil  and  gas  lease  offers,  the 
authorized  officer  mails  a  notice  to 
the  successful  drawee  informing  him 
of  his  priority  and  the  requirement 
that  the  advance  rental  must  be  paid 
within  the  allotted  time,  which 
letter  is  received  at  his  address 

of  record,  his  subsequent  failure 
to  remit  the  rental  timely  will 
disqualify  his  offer  even  though 
he  asserts  that  his  absence  from 
his  address  during  this  period  made 
him  unaware  of  the  notice,  and  his 
protest  against  issuance  of  the 
lease  to  the  qualified  offeror 
having  the  next  highest  priority 
will  be  dismissed. 

Robert  D.  Nlninger,  Appellant,  Paul  C. 
Kohlman,  Appellee,  16  IBLA  200  (June  28, 
1974) 

The  Department  of  the  Interior  has  jurisdiction 
to  determine  if  a  mining  claim  has  been  vali- 

dated by  a  discovery  by  bringing  a  contest 
against  a  claim  and  affording  the  claimant  an 

opportunity  for  a  hearing  after  notice  has 
been  given.   Claims  which  do  not  have  a  dis- 

covery may  be  declared  void  in  such  an 
administrative  contest  without  resort  to 
condemnation  proceedings. 

United  States  v.  James  P.  Rigg,  Jr.,  et  al.. 
16  IBLA  385  (Aug.  21,  1974) 

All  persons  dealing  with  the  Government  are 
presumed  to  have  knowledge  of  duly  promul- 

gated regulations. 

Wesley  Warnock, 

(Oct.  21,  1974) 
W.  G.  Smith,  Jr.,  17  IBLA  338 

The  United  States  Department  of  Agriculture  may 
Intervene  in  a  private  contest  in  the  capacity 
of  a  contestant  when  the  contest  was  initiated 
to  ascertain  the  validity  of  mining  claims 
situated  in  a  national  forest.   The  Government 

intervenor  may  be  represented  by  counsel 
employed  by  the  Department  of  Agriculture 
acting  on  behalf  of  the  Forest  Service  and 
may  attack  the  validity  of  the  mining  claims 

on  the  grounds  disclosed  by  the  private 

contestants'  complaint. 

State  of  California,  et  al.  v.  Dor la  Mining  and 
Engineering  Corporation,  et  al . ,  United  States, 
Intervenor,  17  IBLA  380  (Oct.  31,  1974) 

(Dec.  3,  1973) 
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Where  the  evidence  adduced  at  the  hearing  of 
the  contest  of  the  validity  of  a  mining  claim 
is  inadequate  to  establish  whether  the  claimants 

have  earned  the  right  to  receive  a  patent  pur- 
suant to  30  U.S.C.  i   38  (1970),  the  case  will 

be  remanded  for  the  taking  of  further  evidence 
and  the  rendering  of  a  decision  limited  to 
that  issue. 

the  usual  procedures  followed,  his  allega- 
tion of  denial  of  due  process  is  properly 

rejected. 

United  States 

(Oct.    28,    1965) 
Johnson,    A-30405 

United  States  v.   Mike  Guzman,    Sr.   and  Mike 
Guzman,   Jr.,    18   IBLA  109    (Dec.    5,    1974) 

81   I.D.    685 

An  appeal  filed  by  a  person  who   is  not  a  party 
in   Interest  will  be  dismissed. 

Administrative  Appeal   of  Mrs.    Evan  Newcomb  v. 
Area  Director,   Muskogee,   And  All  Other  Parties 
In  Interest,    3   IBIA  212    (Dec.    23,   1974) 

On  appeal   from  review  of  an  initial  decision, 
the  agency  has  all  the  powers  which   it  would 
have   in  making   the  initial  decision  except 
as  it  may  limit   the   issues  on  notice  or  by 
rule.      5  U.S.C.    $   557(b)    (1970).      This  Depart- 

ment has  prescribed   the  rule   that  no  adjudi- 
cation of  grazing  privileges  will  be  set  aside 

on  appeal   if   it  appears   that   it   is  reasonable 
and   that   it  represents  substantial  compliance 
with  the  provisions  of   the  Federal  Range  Cod.e, 
43  CFR,   Part  4110.     43  CFR  4.478(b).     Where 
such  an  adjudication  fails   to  satisfy  regulatory 
criteria,    it  will  be  set  aside. 

Boyd  L.   Mar sing,    18  IBLA  197    (Dec.    30,    1974) 

The  procedures  followed  by  the  Department  of  the 
Interior  in  the  initiation,  prosecution,  hearing 
and  administrative  decision  of  mining  contests 
are  in  full  compliance  with  the  Administrative 
Procedure  Act  and  its  requirements  of  sepa- 

ration of  function  in  decision  making  and  do 
not  deny  due  process. 

United  States  v.   Frank  and  Wanita  Melluzzo, 
A-30595  (July  31,    1969)  76  I.  D.    160 

The  procedures  followed  by  the  Department  of  the 
Interior  in  the  initiation,    prosecution,    hearing  and 
administrative  decision  of  mining  contests  are  in 
full  compliance  with  the  administrative  Procedure 
Act  and  its  requirements  of  separation  of  function 
in  decision  making  and  do  not  deny  due  process. 

United  States  of  America  v.  Herbert  H.  Mullin, 

Pearl  F.  Mullin,  C.  A.  Cussman,  2  IBLA  133  ' (Apr.    7,    1971) 

ADJUDICATION 

Where  a  hearing  examiner  in  his  decision  in  a 
Government  contest  proceeding  against  a 

mining  claim  cites  Interior  Department  deci- 
sions in  concluding  that  the  mineral  values  on 

the  claim  are  insufficient  to  support  a  discovery 
of  .a  valuable  mineral  deposit,  the  decisions  are 

not  evidence  or  testimony  but  are  merely  exam- 
ples of  other  applications  of  standards  applied, 

and,  therefore,  there  is  no  violation  of  section  7 
of  the  Administrative  Procedure  Act  which 

requires  that  decisions  be  predicated  upon 
the  record  made  at  the  hearing. 

United  States  v.   E.  M.   Johnson  et  al.  ,   A-30191 
(Apr.   2,    1965) 

A  decision  of   a  district   manager  which  is 
arbitrary  or   capricious  will  not   be 
sustained,   when  challenged   by  one  who  has 
standing,   even  in  the  absence  of  any 
evidence   of   serious  economic    impact.      To 
that   extent,   National   Livestock  Company  and 
Zack  Cox.    I.G.D.    55    (1938),    is  overruled. 

A  decision   involving   the  exercise  of  adminis- 
trative discretion,   which   is  supportable  on 

any  rational  basis,    is  not   arbitrarv  or 
capricious.     An  apportionment  of  the  federal 

range,    involving  some  abolition  of  "split-use" 
between  states  and   based   unon   the  effectua- 

tion of   a  management   plan  reasonably  related 
to   the  protection  of   forage  and   other  values, 
has,    therefore,   a  rational  basis  and   is  not 
arbitrary  or  capricious. 

United  States  v.   Charles  Maher.  et  al. , 
5   IBLA  209    (Ttar.    21,    1972)       79   i.D.    109 

The  procedures  followed  by  the  Department  of 
the  Interior  in  the  initiation,    prosecution, 
hearing  and  administrative  decision  of 
mining  contests  are  in  full  compliance  with 
the  Administrative  Procedure  Act  and  its 
requirements  of  separation  of  function  in 
decision  making,    and  when  a  claimant  has 
not  shown  that  the  processing  of  the  contest 
against  his  claim  differed  in  any  way  from 

A  report  of  a  field  examination,   although  a 
proper  basis   for  charges,   notice,   and  a 
hearing,   Is  not,  by  itself,  without   a  hear- 

ing,  to  be  used  as  evidence   for  rejecting 
a  trade  and  manufacturing  site  purchase 
application  in  part.     The  Bureau  of  Land 
Management  should  bring  a  contest  to 
reject  such  an  application  in  whole  or 
In  part   if  the  applicant  has  shown  prima 
facie  compliance  with  the   law. 

Martha  J.   Jlllson,   6  IBLA  150   (June  8,   1972) 
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The  Board,  as  the  delegate  of  the  Secretary 
of  the  Interior,  is  obliged  to  consider 

everything  contained  in  the  record  in 
determining  all  matters  relevant  to  the 
issues  in  the  matter. 

United  States  v.  Leonard  F.  Nelson, 
294,  (Dec.  6,  1972) 

8  IBLA 

The  Board,  as  the  delegate  of  the  Secretary 
of  the  Interior,  is  obliged  to  consider 

everything  contained  in  the  record  in 
determining  all  matters  relevant  to  the 
disposition  of  an  appeal. 

El  Paso  Products  Co. ,  10  IBLA  116  (Mar.  9,  1973) 

In  an  administrative  hearing  to  determine  the 

validity  of  a  mining  claim,  the  requirements 
of  due  process  are  satisfied  when  notice  and 

opportunity  for  an  impartial  hearing  is  pro- 
vided in  accordance  with  the  Administrative 

Procedure  Act,  5  U.S.C.  §5  551  et  seq. 

Kelty,  11  IBLA United  States  v.  Robert  B, 

(May  24,  1973) 

The  procedures  followed  by  the  Department  of 
the  Interior  In  the  initiation,  prosecution, 
hearing  and  administrative  decision  of 
mining  contests  are  in  full  compliance  with 

the  requirement  of  the  Administrative  Pro- 
cedure Act,  5  U.S.C.  {  554  (1970),  as  to 

separation  of  investigative  or  prosecuting 
functions  from  decision  making,  and  such 
procedures  do  not  deny  due  process. 

ADMINISTRATIVE  PROCEDURE— Continued 

ADJUDICATION  —Continued 
The  Administrative  Procedure  Act  requires  an  agency 

to  give  all  interested  parties  an  opportunity  to 

participate  in  an  adjudication  where  time  and  pub- 
lic interest  permit. 

The  Department  of  the  Interior  has  jurisdiction  to 
determine  if  a  mining  claim  is  invalid  by  being 
located  on  land  not  subject  to  mineral  location, 
even  where  the  issue  of  validity  of  the  claim  is 
raised  in  the  context  of  a  private  contest 

brought  by  a  surface  patentee. 

City  of  Phoenix  v.  Alvin  B.  Reeves,  et  al. 
315  (Feb.  1,  1974)  81  I.D.  65 

The  procedures  of  the  Department  of  the  Interior 
in  mining  contests,  where  notice  and  an  opportunity 
for  a  hearing  before  a  qualified  Administrative 
Law  Judge  are  afforded,  comply  with  the  Adminis- 

trative Procedure  Act  and  the  due  process 
requirements  of  the  Constitution. 

The  fact  that  a  hearing  in  a  mining  contest  is 
conducted  by  an  Administrative  Law  Judge  who  is 
an  employee  of  the  Department  of  the  Interior, 

tnat  tnere  are  witnesses  employed  by  this 

Department,  and  that  appellate  review  is 
conducted  by  Departmental  employees  does  not 
establish  unfairness  in  the  proceeding.   To 
disqualify  an  Administrative  Law  Judge,  or  a 
member  of  the  Board  of  Land  Appeals  reviewing 
his  decision,  on  the  qharge  of  bias,  there 
must  be  a  substantial  showing  of  personal  bias 
an  assumption  that  he  might  be  predisposed  in 
favor  of  the  Government  is  not  sufficient. 

United  States  v.  EuRene  Stevens.  14  IBLA  380 
(Feb.  21,  1974) 

81  I.D.  83 

United  States  v.  Merle  I.  Zweifel  et  al., 
11  IBLA  53  (May  29,  1973)      80  I.D.  323 

Opinion  evidence  is  entitled  to  weight  only 
when  consistent  with  probability  and  reason, 
and  a  conclusion  contrary  to  reason,  or  to 
common  knowledge  and  experience,  or  to  the 
physical  facts,  has  no  probative  force  or 

value  and  is  insufficient  to  support  a  finding. 
Mere  unfounded  surmise  or  conjecture  will 

not  suffice,  regardless  of  the  expert  qualifica- 
tions of  the  witness. 

United  States  v.  Mrs.  H. Wells  et  al., 

11  IBLA  253  (June  26,  1973) 

The  procedures  followed  by  the  Department  of 
the  Interior  in  the  initiation,  prosecution, 

hearing  and  administrative  decision  of  min- 
ing contests  are  in  full  compliance  with  the 

Administrative  Procedure  Act  and  its  require- 
ments of  separation  of  function  In  decision 

making,  and  do  not  deny  due  process. 

Where  a  party  specially  appears  at  a  contest  hearing 
for  the  purpose  of  challenging  the  Jurisdiction 
of  the  hearing  officer  and  otherwise  declines  to 

participate  in  the  contest  hearing,  the  require- 
ments of  proper  notice  and  an  adequate  opportunity 

for  a  hearing  have  been  met. 

United  States  v.  John  W.  Howard,  et  al..  15  IBLA  139 
(Mar.  20,  1974) 

The  cancellation  of  a  homestead  entry  and  the 

rejection  of  the  final  proof  are  proper  when 
the  final  proof  on  its  face  shows  a  failure 
by  the  entryman  to  satisfy  the  residence 
requirement  of  the  homestead  law. 

Hicks  Eugene  Read,  15  IBLA  403  (June  4,  1974) 

The  Board  of  Land  Appeals  has  the  authority  to 
conduct  a  review  de  novo  of  the  entire  record 

on  an  appeal  from  an  Administrative  Law  Judge's decision. 

United  States  v.  Paul  C.  Poncla  et  al. 

11  IBLA  302  (June  28,  1973) 

United  Scates James  P. 
16  IBLA  385  (Aug.  21,  1974) 

«*8B, 

Jr. et  al, 
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report  of  a  field  examination,  r.lthough  a 
proper  basis  for  charges,  notice  and  a 
hearing,  is  not,  by  itself,  without  a  hearing, 
to  be  used  as  evidence  for  rejecting  a  trade 
and  manufacturing  site  purchase  application 
In  part.    he  Bureau  of  Land  Management  should 
bring  a  contest  to  reject  such  an  application 
in  whole  or  in  part  if  the  applicant  has  shown 
prima  facie  compliance  with  the  law. 

Frederick  P.  Dunder,  17  IBLA  101  (Sept.  10,  1974) 

An  Administrative  Law  Judge  is  not  disquali- 
fied nor  will  his  findings  be  set  aside  in 

a  mining  contest  because  of  a  mere  charge 
of  bias  in  the  absence  of  a  substantial 

showing  of  bias. 

No  request  for  a  prehearing  conference 

having  been  made,  the  failure  of  an  Admini- 
strative Law  Judge  to  order  a  prehearing 

conference,  sua  aponte,  is  not  error  unless 
it  can  be  shown  that  such  failure  was  an 
abuse  of  discretion. 

A  contest  proceeding  Initiated  to  determine  the 
validity  of  mining  claims  does  not  represent 
an  unconstitutional  administrative  taking  or 
condemnation  of  private  property.   This  is 
true  whether  the  determination  of  validity 
is  made  in  a  proceeding  initiated  by  the 
Government  or  by  private  parties,  for  In 
either  case  the  adjudication  is  made  not  by 
the  party  who  initiated  the  proceeding  but 
by  the  Department  of  the  Interior,  which  has 
the  authority,  after  proper  notice  and  upon 
adequate  hearing,  to  determine  the  validity 
of  unpatented  mining  claims. 

State  of  Cal i fornia,  et  al . Dor  la  Mining  and 

Engineering  Corporation,  et  al..  Unit ed  Stales, 

Intervenor,  17  IBLA  380  (Oct.  31,  197~4) 

A  report  of  field  examination  Is  not  to  be 
used  as  evidence,  without  a  hearing,  for  the 
rejection  in  whole  or  In  part  of  a  trade  and 
manufacturing  site  purchase  application. 
Such  report  is  a  proper  basis  for  initiating 
a  contest  proceeding  giving  notice  of  the 
reasons  for  rejection  and  notice  of  the  right 
of  an  applicant  to  a  hearing  in  the  event  he 
disputes  the  facts. 

Bythel  J.  Compton,  18  IBLA  148  (Dec.  13,  1974) 

Where  a  contest  Is  brought  on  an  application 
for  mining  patents  and  it  is  determined 
that  no  discovery  has  been  made  on  the  claims, 
the  necessary  result  of  this  determination 
is  that  the  mining  claims  are  invalid.  The 

Administrative  Law  Judge's  declaration  that 
the  claims  are  void  must  stand  and  the  patent 
application  must  be  rejected. 

United  States  v.  Jack  L.  Gardener,  18  IBLA  175 

(Dec.  30,  1974) 

The  refusal  of  an  Administrative  Law  Judge 
to  grant  a  motion  for  severance  is  not  a 
denial  of  due  process  when  a  mining 
claimant  is  afforded  a  hearing  and  yet 

fails  to  present  any  evidence  of  unfair- 
ness because  of  such  denial. 

United  States  v.  Merle  I.  Zweifel  et  al.. 
11  IBLA  53  (May  29,  1973)        80  I.D.  323 

Upon  appeal  from  a  decision  of  an  Admin- 
istrative Law  Judge  the  Board  of  Land 

Appeals  may  make  all  findings  of  fact 
and  conclusions  of  law  based  upon  the 

record  just  as  though  it  were  making 
the  decision  in  the  first  instance. 

United  States  v.  Lee  Chartrand  et  al. ,  11  IBLA 
194  (June  25,  1973)  go  I.D.  408 

The  findings  of  an  Administrative  Law  Judge 
will  not  be  set  aside  in  a  mining  contest 
upon  a  charge  of  bias  in  the  absence  of  a 
substantial  showing  of  prejudice  or  bias. 

United  States  v.  Paul  C.  Poncia  et  al., 
11  IBLA  302  (June  28,  1973) 

The  Board  of  Land  Appeals  has  the  authority  to 
conduct  a  review  de  novo  of  the  entire  record 

on  an  appeal  from  an  Administrative  Law  Judge's decision. 

United  States  v.  James  P.  Rigg,  Jr.,  et  al . , 
16  IBLA  385  (Aug.  21,  1974) 

On  appeal  from  review  of  an  Initial  decision, 
the  agency  has  all  the  powers  which  it  would 
have  in  making  the  initial  decision  except 
as  it  may  limit  the  issues  on  notice  or  by 
rule.   5  U.S.C.  §  557(b)  (1970).   This  Depart- 

ment has  prescribed  the  rule  that  no  adjudi- 
cation of  grazing  privileges  will  be  set  aside 

on  appeal  if  it  appears  that  it  is  reasonable 
and  that  it  represents  substantial  compliance 
with  the  provisions  of  the  Federal  Range  Code, 
43  CFR,  Part  4110.   43  CFR  4.478(b).  Where 
such  an  adjudication  fails  to  satisfy  regulatory 
criteria,  it  will  be  set  aside. 

Boyd  L.  Mar8ing, IBLA  197  (Dec.  30,  1974) 

Whether  an  Administrative  Law  Judge  exceeds  his 

authority  by  ordering  further  proof  of  dis- 
covery by  submission  of  assay  samples  in 

evidence  after  the  hearing  has  terminated, 

need  not  be  decided  when  the  parties  acquiesce 
in  the  order  and  comply  therewith.   In  such  a 
case,  the  Judge  is  entitled  to  consider  not 
only  the  evidence  adduced  at  the  hearing,  but 
also  the  evidence  adduced  as  a  result  of  his 
order. 

An  Administrative  Law  Judge  in  rendering  a 
decision  need  not  make  a  separate  ruling  on 

each  finding  of  fact  and  conclusion  of  law. 
It  is  sufficient  if  the  decision  summarizes 
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the  controlling  principles  of  law  and  the 
testimony  of  witnesses  relative  thereto  and 

explains  why  appellant's  evidence  was  insuffi 
cient  to  meet  the  legal  test  for  a  discovery 
of  valuable  mineral. 

United  States Shield,  17  IELA  91 

ADMINISTRATIVE  PROCEDURE— Continued 

BURDEN  OF  PROOF — Continued 

Government  mineral  examiners  determining  the 
validity  of  a  mining  claim  need  only  examine  the 
claim  to  verify  whether  the  claimant  has  made  a 

discovery;  they  are  not  required  to  perform  dis- 
covery work,    to  explore  or  sample  beyond  the 

claimant's  workings,    or  to  rehabilitate  alleged 
discovery  cuts  to  establish  the  government's 
prima  facie  case. 

ADMINISTRATIVE  PROCEDURE  ACT 

A  mining  claim  is  a  claim  to  property  which  may 
not  be  declared  invalid  except  in  accordance 
with  due  process  of  law.  Due  process  consists 

of  proper  notice  and  opportunity  for  an  agency 
hearing  in  accordance  with  the  Administrative 
Procedure  Act,  and  it  suffices  if  the  claimant 

is  properly  notified  and  afforded  the  opportu- 
nity to  be  heard.  But  there  is  no  requirement 

that  a  hearing  be  held  where  the  contestee 
fails  to  avail  himself  of  the  opportunity  for 
a  hearing  within  the  time  provided. 

United  States  v.  Oscar  W.  Weiss,  et  al. ,  15  IBLA 
198  (Apr.  1,  1974) 

A  protester  against  a  private  exchange  who 
has  no  legally  cognizable  conflicting  rights 

in  the  selected  land  has  no  right  to  a  for- 
mal hearing  under  the  Administrative  Proce- 

dure Act,  5  U.S.C.  $  554  (1970),  or  on  due 

process  grounds  when  his  protest  is  consid- 
ered in  accordance  with  the  rules  of  this 

Department. 

Essex  International,  Inc.,  15  IBLA  232 
(Apr.  16,  1974)  81  I.D.  187 

BURDEN  OF  PROOF 

Government  mineral  examiners  determining 

the  validity  of  a  mining  claim  need  onlv 

examine  the  claim  to  verify  whether  the 
claimant  has  made  a  discovery;  they  are 

not  required  to  perform  discoverv  work, 

to  explore  or  sample  beyond  the  claimant's 
workings,  or  to  rehabilitate  alleged 

discovery  cuts  to  establish  the  govern- 
ment's  prima  facie  case. 

In  a  government  mining  contest,  where  the  con- 
testant has  made  a  prima  facie  showing  of  lack 

of  discovery,  the  burden  of  producing  prepon- 
derating evidence  of  the  existence  of  a  valuable 

mineral  deposit  sufficient  to  support  a  discovery 
Is  upon  the  claimant,  and  he  cannot  secure  a 
determination  that  the  claim  is  valid  merely  by 

attempting  to  discredit  and  impeach  the  govern- 
ment's witnesses. 

United  States  v.  Wayne  Winters  d/b/a  Pledras  Del  Sol 

Mining  Company,  2  IBLA  329  (June  2,  197L)  78  I.D.  193 

The  sole  basis  for  decision  in  a  contest 

case  is  the  record  made  at  the  hearing, 
although  evidence  submitted  on  appeal 

can  be  considered  for  the  purpose  of 
determining  whether  a  further  hearing 
Is  warranted;  but  in  the  absence  of 

substantial  proof  tending  to  show 
the  existence  of  a  valid  discovery 
on  the  claims  there  Is  no  basis  for 
further  evidentiary  proceedings. 

United  States  v.  Jimmie  (Juanita)  P.  Laing, 
3  IBLA  108  (Aug.  19,  1971) 

In  a  government  mining  contest,  where  the  con- 
testant had  made  a  prima  facie  showing  of 

lack  of  discovery,  the  burden  of  producing 
preponderating  evidence  of  the  existence  of 
a  valuable  mineral  deposit  sufficient  to  sup- 

port a  discovery  is  upon  the  claimant,  and  he 
cannot  secure  a  determination  that  the  claim 

is  valid  merely  by  attempting  to  discredit 

the  government's  witness. 

Government  mineral  examiners  in  determining  the 
validity  of  a  mining  claim  need  only  examine 

the  claim  to  verify  whether  the  claimant  has 
made  a  discovery;  they  are  not  required  to 
perform  discovery  work,  to  explore  or  sample 

beyond  the  claimant's  workings,  or  to  rehabil- 
itate alleged  discovery  cuts  to  establish  the 

Government's  prima  facie  case. 

United  States  v.  L.  B.  McGulre,  4  IBLA  307 
(Feb.  4,  1972) 

In  a  Government  contest  against  a  mining  claim 
where  the  Government  has  shown  that  the  small 
market  for  dolomite  useful  for  metallurgical 

purposes  is  being  met  by  more  competitive 
sources  than  the  claim,  the  contestee  then 

has  the  burden  of  proof  to  show  by  a  prepon- 
derance of  the  evidence  that  the  dolomite 

could  be  marketed  at  a  profit  for  such 

purposes . 

United  States  v.  Richard  M.  Lease,  6  IBLA  11 
(May  10,  1972)  79  I.D.  379 

A  Government  mineral  examiner  in  determining  the 
validity  of  a  mining  claim  need  only  examine  the 

claim  to  verify  whether  the  claimants  have  made  a 
discovery  and  is  not  required  to  perform  discovery 

work,  to  explore  or  sample  beyond  the  claimants' 
workings,  or  to  rehabilitate  alleged  discovery  cuts 

to  establish  the  Government's  prima  facie  case. 
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In  a  government  mining  contest,  where  the  contestant 
made  a  prima  facie  showing  of  lack  of  discovery, 
the  burden  of  producing  preponderating  evidence  of 

the  existence  of  a  valuable  mineral  deposit  suffi- 
cient to  support  a  discovery  is  upon  the  claimants. 

United  States  of  America 

et  al. ,  6  IBLA  113  (June 
Raymond  Bass,  Betty  Yeck. 

-wm   
The  claimant  does  not  meet  his  burden  to 

establish  the  existence  of  a  valuable 

mineral  deposit  by  showing  the  claim  to 
have  been  valuable  in  the  past. 

The  Government  has  the  initial  burden  of 

establishing  a  prima  facie  case  that  the 
claim  is  invalid.   The  contestee  must 

then  prove  by  a  preponderance  of  the 
evidence  that  the  claim  is  valid. 

United  States  v.  Calla  Mortenson,  et  al.  , 
7  IBLA  123  (Aug.  21,  1972) 

A  mining  contestee  is  the  true  proponent  under  the 
Administrative  Procedure  Act  that  his  claim  is  valid 

and,  therefore,  has  the  burden  of  overcoming  the 

Government's  prima  facie  case  of  no  discovery  with  a 
preponderance  of  the  evidence. 

United  States  v.  Glen  S.  Gunn, 

(Sept.  15,  1972) 
et  al.,  7  IBLA  237 

79  I.D.  588 

In  a  government  mining  contest,  where  the 
contestant  made  a  prima  facie  showing  of 

a  lack  of  discovery,  the  burden  of  pro- 
ducing preponderating  evidence  of  the 

existence  of  a  valuable  mineral  deposit 
sufficient  to  support  a  discovery  is  upon 
the  claimants. 

United  States  v.  Benjamin  L.  Taylor  and 
Martha  L.  Taylor,  8  IBLA  264  (Dec.  4,  1972) 

Where  a  government  resurvey  is  challenged  by 

an  appellant,  he  has  the  burden  of  estab- 
lishing that  the  resurvey  is  erroneous 

and  of  identifying  specifically  reversible 

error  in  the  decision  appealed  from.   An 

appellant  cannot  expect  the  Department  to 
assume  his  burden  of  searching  the  record 
and  the  law  in  an  effort  to  find  some 
reversible  error  in  the  decision  appealed 
from. 

Part  of  the  ultimate  burden  of  proof  borne  by 

a  claimant  in  a  mining  claim  validity  deter- 
mination is  the  burden  to  establish  the 

existence  and  extent  of  the  mineral  deposit. 

United  States  v.  Vernon  J.  Zerwekh,  9  IBLA  172 

(Jan.  29,  1973) 

In  a  contest  against  a  mining  claim,  the 
Government  need  only  present  a  prima  facie 
case  that  there  has  been  no  discovery;  after 

such  a  presentation  the  burden  devolves  upon 

the  mineral  claimant  to  prove  by  a  preponderance 
of  the  evidence  that  there  has  been  such  a 
discovery. 

Samuel  Mellos,  10  IBLA  261 United  States  v. 

(Apr.  13,  1973) 

When  the  Government  contests  a  mining  claim, 

it  bears  only  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a 

prima  facie  case;  the  burden  then  shifts 
to  the  claimant  to  show  by  a  preponderance 
of  the  evidence  that  his  claim  is  valid. 

The  Government  is  not  obligated  to  prove 

affirmatively  in  a  mining  contest  either 
that  the  land  claimed  is  nonmineral  in 

character  or  that  no  discovery  of  a  valu- 
able mineral  deposit  within  the  limits  of 

a  mining  claim  has  been  made,  and  the  Gov- 
ernment's mineral  examiners  are  under  no 

obligation  either  to  rehabilitate  discovery 
point6  or  to  explore  beyond  the  current 

workings  of  a  mining  claimant  in  attempting 

to  verify  a  claim  discovery;  where  a  govern- 
ment mineral  examiner  testifies  that  he  has 

sampled  the  exposed  workings  on  a  claim 
without  finding  sufficient  mineral  values 
and  that  he  observed  no  other  mineralization 
to  sample,  a  prima  facie  case  of  nondiscov- 
ery  has  been  made,  and  the  burden  is  there- 

after upon  the  mining  claimant  to  show  by  a 

preponderance  of  the  evidence  a  discovery 
has  been  made. 

United  States  v.  Robert  B.  Kelty,  11  IBLA  38 
(May  24,  1973) 

Mrs.  J.  W.  Moore,  8  IBLA  261  (Dec.  5,  1972) 

In  a  Government  mining  contest  where  the 
contestant  has  made  a  prima  facie  showing 

of  a  lack  of  discovery  the  burden  of  pro- 
ducing evidence  of  the  existence  of  a 

valuable  mineral  deposit  sufficient  to 
support  discovery  is  upon  the  claimants 
and  where  no  evidence  is  introduced  it  is 

proper  to  declare  the  claim  null  and  void. 

United  States  v.  Alarco  (formerly  Mena 
Mining  and  Exploration  Co.,  Inc.),  9  IBLA  1 

10,  1973) 

A  mining  claimant  is  the  proponent  of  the 

validity  of  his  claim  under  the  Administra- 
tive Procedure  Act,  5  U.S.C.  §§  551  et  seq. 

(1970) ,  and  has  the  burden  of  overcoming 

by  a  preponderance  of  evidence  the  Govern- 
ment's prima  facie  case  of  failure  to 

comply  with  the  location  requirements  of 
the  mining  law  and  of  lack  of  discovery  of 
a  valuable  mineral  deposit. 

United  States  v.  Merle  I.  Zweifel  et  al . , 

11  IBLA  53  Way  29,  19 K)   80  I.D.  323 

In  a  contest  against  a  mining  claim,  the 
Government  need  only  present  a  prima  facie 
case  that  there  has  been  no  discovery. 
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After  such  a  presentation  the  burden 
devolves  upon  the  mineral  claimant  to 

prove  by  a  preponderance  of  the  evidence 
that  there  has  been  such  a  discovery. 

United  States  v.  H.  A.  Taylor  et  al. ,  11  IBLA  119 
(June  7,  1973) 

An  applicant  asserting  a  claim  to  receive  the 
benefits  of  an  Act  of  Congress  has  the  burden 

of  presenting  sufficient  evidence  of  his 
entitlement  to  such  benefits. 

Tibor  W.  Fejer  and  Robert  B.  McClurkln,  11  IBLA  166 
(June  15,  1973) 

In  a  mining  claim  contest  the  Government  bears 
only  the  burden  of  presenting  sufficient 
evidence  to  establish  a  prima  facie  case, 
whereupon  the  burden  shifts  to  the  claimant 

to  show  by  a  preponderance  of  the  evidence 
that  the  claim  is  valid.   But  where  on  appeal 
it  appears  that  a  further  hearing  would  be 
productive  of  more  complete  evidence  needed 
for  a  proper  resolution  of  the  case,  the 
Board  of  Appeals  sua  sponte  will  remand  the 
case  to  the  Administrative  Law  Judge. 

United  States  v.  Mrs.  H.  R.  Wells  et  al . , 
11  IBLA  253  (June  26,  1973) 

When  the  Government  contests  a  mining  claim  it  bears 

only  the  burden  of  going  forward  with  sufficient 

evidence  to  establish  a  prima  facie  case;  the  bur- 
den of  going  forward  then  shifts  to  the  claimant  tc 

show  by  a  preponderance  of  the  evidence  that  his 
claim  is  valid. 

When  a  government  mineral  examiner  testifies  that  he 

has  examined  the  exposed  workings  on  a  claim  with- 
out finding  sufficient  mineral  values  to  support 

the  discovery  of  a  valuable  mineral  deposit,  a 

prima  facie  case  of  lack  of  discovery  has  been 

made;  the  Government's  mineral  examiner  is  not 
obliged  to  explore  beyond  the  current  workings 
of  a  mining  claimant  in  attempting  to  verify  a 
discovery. 

United  States  v.  James  A.  Woolsey  et  al. , 

13  IBLA  120  (Sept.  25,  1973) 

Although  the  United  States  has  assumed  the  burden  of 
presenting  a  prima  facie  case  of  invalidity  in  a 
mining  contest,  the  claimant  must  then  show  his 
claim  is  valid  by  a  preponderance  of  the  evidence. 

Where  the  claimant  shows  the  presence  of  some  gold 

within  mining  claims,  but  does  not  prove  by  a  pre- 
ponderance of  the  evidence  that  a  person  of  ordinary 

prudence  would  be  justified  in  the  further  expend- 
iture of  his  labor  and  means  with  a  reasonable  pros- 

pect of  success  in  developing  a  valuable  mine,  his 
claim  is  invalid  for  lack  of  discovery. 

United  States  v.  Bradlaner  Enterprises,  Inc.  (D/B/A) , 
Bradlaner  Corporation,  13  IBLA  184  (Sept.  27,  1973) 

BURDEN  OF  PROOF—Continued 

In  a  contest  by  the  United  States  to  determine  the 
validity  of  a  mining  claim,  although  by  the  practice 

the  United  States  has  assumed  the  burden  of  present- 
ing a  prima  facie  case  of  invalidity,  the  claimant 

has  the  burden  of  showing,  with  a  preponderance  of 
the  evidence,  that  the  claim  is  valid. 

Testimony  by  a  government  mineral  examiner  that  he 

has  examined  a  mining  claim  but  has  found  no  evi- 
dence of  a  valuable  mineral  deposit  is  sufficient 

to  establish  a  prima  facie  case  by  the  Government 
of  lack  of  discovery  of  valuable  minerals. 

United  States  v.  Ramsher  Mining  and  Engineering  Com- 
pany, Inc.,  13  IBLA  268  (Oct.  24,  1973) 

A  district  manager's  decision  prescribing  a  range 
management  plan,  including  a  rest  rotation 
system  to  increase  forage  in  order  to  improve 

the  deteriorated  condition  of  federal  range 
within  a  grazing  lease,  will  be  sustained  in 

the  absence  of  the  lessee's  showing  of  error. 

Douglas  F.  Peterson.  13  IBLA  351  (Nov.  15,  1973) 

Where  the  preponderance  of  the  evidence  in  a  contest 

hearing  does  not  show  the  existence  of  a  reasonably 
continuous  profitable  market  for  a  common  variety 
of  sand  and  gravel  from  a  mining  claim,  from  1955 
to  the  time  of  the  hearing,  the  claimants  have 
failed  to  show  a  discovery. 

United  States  v.  A.  E.  Kottinger  et  al. , 
(Nov.  27,  1973) 

14  IBLA  10 

Where  a  mining  claimant  shows  the  presence  of 
some  copper  within  his  mining  claims,  but  does 
not  demonstrate  by  a  preponderance  of  evidence 
that  a  person  of  ordinary  prudence  would  be 
Justified  in  the  further  expenditure  of  his 
labor  and  means  with  a  reasonable  prospect 
of  success  in  developing  a  valuable  mine, 
his  claim  is  properly  declared  null  and  void 
for  lack  of  a  discovery. 

United  States  v.  Vernon  W.  Clifton,  14  IBLA  146 
(Jan.  9,  1974) 

When  the  Government  contests  a  mining  claim, 
it  bears  only  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a  prima 
facie  case;  the  burden  then  shifts  to  the 
claimant  to  show  by  a  preponderance  of  the 
evidence  that  a  discovery  has  been  made. 

Where  a  Government  mineral  examiner  testifies 
that  he  has  examined  a  claim  and  found  the 

mineral  values  insufficient  to  support  a  find- 
ing of  discovery,  a  prima  facie  case  has  been 

established. 

United  States  v.  Marvin  C.  Ramsey,  et  al., 
14  IBLA  152  (Jan.  11,  1974) 

An  applicant  asserting  a  claim  to  receive 
the  benefits  of  an  act  of  Congress  has 
the  burden  of  presenting  sufficient  evi- 

dence of  his  entitlement  to  such  benefits, 

Faydrex,  Inc. .  14  IBLA  195  (Jan.  21 

1974) 
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When  the  Government  contests  a  mining  claim  it 
bears  only  the  burden  of  going  forward  with 
sufficient  evidence  to  establish  a  prima  facie 
case;  the  burden  then  shifts  to  the  claimant 
to  show  by  a  preponderance  of  the  evidence 
that  his  claim  is  valid. 

When  a  government  mineral  examiner  testifies 
that  he  has  examined  the  exposed  workings  on 
a  claim  without  finding  sufficient  mineral 
values  to  support  the  discovery  of  a  valuable 
mineral  deposit,  a  prima  facie  case  of  lack 
of  mineral  discovery  has  been  made;  the  Gov- 

ernment's mineral  examiner  is  not  obliged  to 
explore  beyond  the  current  workings  of  a 
mining  claimant  in  attempting  to  verify  a 
discovery. 

United  States  v.  William  C.  King,  15  IBLA  210 

(Apr.  3,  1974) 

An  applicant  asserting  a  claim  to  receive 
the  benefits  of  an  Act  of  Congress  has 
the  burden  of  presenting  suf  lcient 
evidence  of  his  entitlement  to  such 

benefits.   An  appellant  cannot  impose 
on  the  Department,  with  a  view  to 

establishing  the  viability  of  appel- 

lant's acquired  lands  oil  and  gas 
lease  offer,  the  burden  of  searching 
county  records  in  an  endeavor  to 
ascertain  the  full  chain  of  title 

to  oil  and  gas  interests,  which 
appellant  asserts  were  acquired  by 
the  United  States. 

Gas  Producing  Enterprises,  Inc.,  15  IBLA  266 

(Apr.  18,  1974) 

l  a  mining  contest  after  the  Government  has 
carried  its  burden  of  establishing  a  prima 
facie  case  that  there  has  been  no  discovery 
of  a  valuable  mineral  deposit,  the  claimant 

is  required'  to  prove  by  a  preponderance  of 
the  evidence  that  his  claim  is  valid. 

United  States  v.  Merle  I.  Zweifel.et  al 
16  IBLA  74  (June  26,  1974) 

Government  mineral  examiners  in  determining 
the  validity  of  a  mining  claim  need  only 
examine  the  claim  to  verify  whether  the 
claimant  has  made  a  discovery:   they  are 
not  required  to  perform  discovery  work, 

to  explore  or  sample  beyond  the  claimant's 
workings,  or  to  rehabilitate  alleged  dis- 

covery cuts  to  establish  the  Government's 
prima  facie  case. 

When  the  Government  contests  a  mining  claim 
it  bears  only  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a 

prima  facie  case;  the  burden  then  shifts 
to  the  claimant  to  show  by  a  preponderance 
of  the  evidence  that  his  claim  is  valid. 

United  States  v.  Leslie  and  Maxlne  Horn,  16  IBLA  211 

Once  the  government  makes  a  prima  facie  showing 
that  a  mining  claim  is  invalid,  the  claimant 
must  show  with  a  preponderance  of  the  evidence 
that  the  claim  is  valid. 

A  sample  taken  from  an  exposure  of  minerali- 
zation and  chemical  assays  of  the  sample  r.ay 

be  given  greater  weight  to  prove  the  existence 
or  nonexistence  of  a  valuable  uranium  ore 

deposit  than  readings  of  radiometric  probe 

measurements  of  gamma  ray  emissions.   Radio- 
metric measurements  may  be  used  as  supporting 

geological  inferences  in  evaluating  a  deposit 
but,  alone,  they  cannot  be  accepted  to  prove 
the  existence  of  a  uranium  deposit. 

Where  a  claimant  does  not  have  a  discovery  on 
a  mining  claim  at  the  time  of  a  hearing  on 
lands  previously  withdrawn  from  location,  it 
is  not  essential  for  the  government  to  show 

a  lack  of  discovery  at  the  date  of  the  with- 
drawal . 

United  States  v.  James  P.  Rigg, Jr. 
et  al.  , 

16  IBLA  385  (Aug.  21,  1974) 

Testimony  by  a  qualified  mining  engineer  that  he 
examined  certain  mining  claims  and  saw  no 
evidence  of  mineralization  is  sufficient  to 
constitute  a  prima  facie  case  of  non-discovery 
of  a  valuable  mineral  deposit. 

United  States  v.  B.  B.  Shield,  17  IBLA  91 

(Sept.  5,  1974) 

In  a  contest  against  a  mining  claim,  the 
Government  need  only  present  a  prima  facie 
case  that  there  has  been  no  discovery; 

after  such  a  presentation  the  burden  de- 
volves upon  the  mineral  claimant  to  prove 

by  a  preponderance  of  evidence  that  there 
has  been  such  a  discovery. 

United  States Leonard  Almgren, 

17  IBLA  295  (Sept.  30,  1974) 

When  the  Government  contests  a  mining  claim  it 
bears  only  the  burden  of  going  forward  with 
sufficient  evidence  to  establish  a  prima  facie 
case;  the  burden  then  shifts  to  the  claimant 
to  show  by  a  preponderance  of  the  evidence 
that  his  claim  is  valid. 

The  burden  to  establish  the  existence  and  extent 
of  a  mineral  deposit  on  a  mining  claim  is  not 
on  the  Government,  but  is  part  of  the  ultimate 
burden  of  proof  borne  by  the  claimant. 

In  the  examination  of  a  mining  claim  to  deter- 
mine its  validity,  government  mineral  examiners 

need  only  to  examine  the  claim  to  verify  whether 
the  claimant  has  made  a  discovery;  they  are 
not  required  to  perform  discovery  work  or  to 

explore  beyond  the  claimant's  workings. 

United  States  v.  Ken  Alexander  and  Kenneth  D. 
Alexander,  17  IBLA  421  (Nov.  4,  1974) 

(July  8,  1974) 
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In  a  government  mining  contest,  where  the  contestant 
made  a  prima  facie  showing  of  a  lack  of  discovery, 
the  burden  of  producing  preponderating  evidence 
of  the  existence  of  a  valuable  mineral  deposit 
sufficient  to  support  a  discovery  is  upon  the 
claimants. 

United  States  v.  Loliet  K.  Heard,  et  al. ,  18  IBLA 
A3  (Nov.  18,  1974) 

Where  the  government  contests  a  mining  claim, 
it  has  assumed  only  the  burden  of  going 

forward  with  sufficient  evidence  to  estab- 

lish a  prima  facie  case;  the  burden  then 

shifts  to  the  claimant  to  show  by  a  pre- 

ponderance of  the  evidence  that  his  claim 
is  valid.   Where  a  government  mineral 
examiner  testifies  that  he  extensively 

examined  the  claims  and  workings  thereon, 

and  had  assayed  numerous  samples  taken  from 
the  claims  but  found  no  evidence  of  a 

valuable  mineral  deposit  that  would  support 
a  discovery,  a  prima  facie  case  of  lack  of  a 
mineral  discovery  has  been  made. 

United  States  v. 

(Dec.  30,  1974) 
Jack  L.  Gardener,  18  IBLA  175 

DECISIONS 

Where  a  hearing  examiner  in  his  decision  in  a 
Government  contest  proceeding  against  a 

mining  claim  cites  Interior  Department  deci- 
sions in  concluding  that  the  mineral  values  on 

the  claim  are  insufficient  to  support  a  discovery 
of  a  valuable  mineral  deposit,   the  decisions  are 

not  evidence  or  testimony  but  are  merely  exam- 
ples of  other  applications  of  standards  applied, 

and,  therefore,  there  is  no  violation  of  section  7 
of  the  Administrative  Procedure  Act  which 

requires  that  decisions  be  predicated  upon  the 
record  made  at  the  hearing. 

Although  Departmental  decisions  may  not  be  in- 
cluded in  the  volumes  published  as  Decisions 

of  the  Department  of  the  Interior,  they  may  be 
cited  as  precedents  in  proceedings  under  the 
Administrative  Procedure  Act  since  they  are 
available  for  public  inspection  pursuant  to 
published  Departmental  regulations,  which  is 
in  accordance  with  section  3  of  that  act. 

United  States  v.   E.  M.   Johnson  et  al.  ,   A-30191 
(Apr.    2,    1965) 

The  Administrative  Procedure  Act,  5  U.S.C. 
S  557(c) (A)  does  not  require  that  an  initial 
decision  must  incorporate  a  ruling  on  each 
finding  and  conclusion  made  in  the  recommended 
decision  of  the  hearing  examiner  but  rather 

it  is  sufficient  if  the  initial  decision  con- 
tains a  statement  of  its  findings,  conclusions, 

and  the  reasons  or  basis  therefor. 

United  States  v.  Neil  Stewart, 
(Feb.  28,  1972) 

5  IBLA  39 
79  I.D.  27 

Section  8(b)  of  the  Administrative  Procedure  Act  re- 
quires findings  of  fact.   In  the  absence  of  findings 

it  may  be  impossible  for  the  Board  of  Mine  Opera- 
tions Appeals  to  review  a  decision  of  an  examiner, 

and  the  case  should  be  remanded  to  the  examiner. 

Lucas  Coal  Company,  1  IBMA  138  (June  29,  1972) 

79  I.D.  425 

A  statement  made  in  a  Bureau  appeal  decision  which 
does  not  accurately  reflect  one  evidentiary  fact 

does  not  establish  that  the  decision's  other  find- 
ings were  erroneous,  and  this  Board  will  sustain 

the  Bureau's  determination  that  mining  claims  are 
invalid  where  the  entire  record  supports  that  con- 

clusion. 

Under  the  Administrative  Procedure  Act  the  record  made 

at  a  hearing  constitutes  the  exclusive  record  for 
decision  except  to  the  extent  official  notice  of 
facts  may  be  taken.   Further  evidence  presented  on 
appeal  after  an  initial  decision  in  a  mining  contest 
may  not  be  considered  or  relied  upon  in  making  a 

final  decision,  but  may  only  be  considered  to  de- 
termine if  there  should  be  a  further  hearing. 

United  States  v.  Glen  S. 

(Sept.  15,  1972) 
Gunn. et   al.,    7   IBLA  237 

79   I.D.    588 

The   provisions   of   section   8(c)   of   the  Admini- 
strative Procedure  Act,    5  U.S.C.    $   557(c) 

(1970),   prescribing   findings   and   conclusions 

on  all  "the   material   issues   of   fact,    law, 
or   discretion  presented  on   the   record," 
with  "the   appropriate   rule,    order,   sanc- 

tion,   relief,    or   denial   thereof,"   and   the 
regulations   governing  contest   proceedings 
involving  mining  claims,    43  CFR  4. 425-8 (b) 
(1972),   do  not    require   that   an  Administra- 

tive Law  Judge  make   a   ruling  on  a  charge 

in   a  contest   complaint   that   land   is  non- 
mineral   in   character,   where  he   rules   on 
another   issue  which   is   dispositive   of  the 
controversy. 

United  States   v.   Nettie   G.   Harper, 

8  IBLA  357    (Dec.    12,    1972) 

A  Bureau  of  Land  Management   decision,  which 
has  become   final  because  no  appeal  was 
taken  within  the  time  required  by  the 

Department's   rules  of  practice,   cannot 
be  transformed  into  an  appealable  decision 

by  the  Bureau's   grant  of  a  right  of  appeal 
from  that  decision  in  responding  to  an 

Inquiry  for  Information  concerning  it. 

Therefore,   an  appeal  to  the  Board  of  Land 

Appeals   from  the  final  decision  will  be 
dismissed. 
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The  Bureau  of  Land  Management  must  name  the 
Forest  Service,   United  States   Department 
of  Agriculture,   as  an  adverse  party   in  all 
decisions  which  pertain  to  contests  of  mining 
claims   in  the  national   forests. 

Roy  Jones,    10   IBLA  112   (Mar.    9,    1973) 

It  is  error  for  an  Administrative  Law 
Judge   to  fall  to  make  appropriate   findings 
of   fact  and  conclusions  of  law  and  to 
show  the  reasons   therefor  in  his  decision 
in  any  proceeding  brought  pursuant  to 
section  109  of  the  Act    (30  U.S.C.    S   819) 
with  respect  to  the  occurrence  of  each 
violation  alleged  and  as   to  each  of  the 
statutory  criteria  required  by  such  section 
to  be  considered.      Where  such   findings 
and  conclusions   are  merely  not  labeled 
or  mislabeled  the  Board  will  not  normally 
remand;  however,  where   these  requisites 
are  obfuscated  or  absent,   a  remand  may 
be  necessary  to  permit  proper  adminis- 

trative and  judicial  review. 

Where  an  Administrative  Law  Judge  is  con- 
fronted with  a  factual  determination  of 

the  effect  of  the  amount  of   the  penalty 
on  the  ability  of  an  operator  to  continue 
in  business  under  section  109(a)(1)   of 
the  Act,   and  the  record  contains  no 
evidence  on  that   criterion,    the  Judge 
should  apply  the  presumption  of  no  adverse 
effect   in  making  the  necessary   finding. 

Associated  Drilling  Company,    Inc. 
Mine),   2   LBMA  95   (May  17,   1973) 

(Kephart 80  I.D.    317 

An  Administrative   Law  Judge   in   rendering   a 
decision  need   not  make   a   separate   ruling  on 
each  finding  of   fact   and   conclusion  of   law. 
It    is   sufficient    if    the  decision   summarizes 
the   controlling   principles   of    law  and    the 
testimony   of   witnesses   relative   thereto   and 

explains  why  appellant's   evidence  was    insuffi- 
cient  to  meet   the   legal   test   for  a  discovery 

of   valuable  mineral. 

United   States   v.    B.    B.    Shield,    17    IBLA  91 
(Sept.   5,    1974) 

On  appeal  from  review  of  an  initial  decision, 
the  agency  has  all   the  powers  which   it  would 
have   in  making   the   initial  decision  except 
as    it  may   limit    the   issues   on  notice   or   by 
rule.      5  U.S.C.    §   557(b)    (1970).      This  Depart- 

ment has  prescribed   the  rule   that  no  adjudi- 
cation of   grazing  privileges  will  be  set  aside 

on  appeal   if   it  appears   that   it   is  reasonable 
and   that    it   represents   substantial   compliance 
with   the   provisions   of    the  Federal  Range   Code, 
43  CFR,   Part  4110.      43  CFR  4.478(b).     Where 
such  an   adjudication   fails    to  satisfy   regulatory 
criteria,    it  will  be  set  aside. 

Boyd  L.   Mar sing, IBLA   197    (Dec.    30,    1974) 

HEARING  EXAMINERS 

A  hearing  officer  is  not  disqualified  nor  will  his 
findings  be  set  aside  in  a  mining  contest  upon 
a  charge  of  prejudice  and  prejudgment  of  the 
case  in  the  absence  of  a  showing  of  bias. 

A  Bureau  of  Land  Management  decision  declaring  an  oil 
and  gas  lease  to  be  within  a  known  geologic  struc- 

ture becomes  final  when  no  appeal   is   taken  within 

the  time  permitted  by  the  Department's  rules  of 
practice,  end  cannot  be  challenged  in  a  later  appeal 
from  a  decision  denying  reinstatement  of  an  oil  and 
gas  lease  for  failure  to  pay  the  full,   revised  an- 

nuel rental  computed  on  the  basis  that  the  leased 
land  Is  within  a  known  geologic  structure. 

Oil  Resources   Inc..   13   IBLA  359    (Nov.    16,   1973) 

The  filing  of  an  application  for  a   lease  or 
prospecting  permit  under   the  Mineral  Leas- 

ing Act  creates  no  vested  rights   in  an 
applicant,   only  a  priority  of   filing. 
After   notice   from   the   Bureau  of   Land  Man- 

agement, an  applicant  must  comply  with 
regulations  promulgated  after   the  applica- 

tion was  filed   in  order   to  maintain  the 
priority  of   filing  and   to  receive   the   lease 
or  permit.      It  is  not   improper   for   the 
Bureau  to  require  such  compliance  of  a 
sodium  prospecting  permit  applicant  before 
further  processing   the  application  on  its 
merits. 

United  States  v.   Ford  M.   Converse,  A- 30 177 
(Mar.    26.    1965)  72  I.D.    141 

There  is  no  basis  for  ruling  that  a  hearing 
examiner  in  a  proceeding  to  determine 
surface  rights  to  mining  claims  under  the 
act  of  July  23,    1955,   was  personally  prej- 

udiced against  the  mining  claimant  and 
that  the  claimant  was  denied  any  rights, 
where  a  motion  for  a  change  of  examiner 
filed  under  section  7  of  the  Administrative 

Procedure  Act  was  not  timely  filed  and  the 
accompanying  affidavit  alleging  bias  simply 
asserted  that  the  examiner  had  never  decided 
a  case  in  favor  of  mining  claimants  in  Oregon, 
since  such  an  assertion  is    insufficient  to  show 
bias  by  the  examiner  against  the  particular 
claimant,   and  further  where  there  is  nothing 
in  the  record  showing  any  evidence  of  bias  or 
prejudice  by  the  examiner. 

United  State 

A-30338  (Sept.    21,    1965) 
Independent  Quick  Silver  Company, 

72  I.  D.    367 

David  M.  Miller,  15  IBLA  270  (Apr.  26,  1974) 
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The  findings  of  a  hearing  examiner  will  not  be  set 
aside  in  a  mining  contest  upon  a  charge  of  bias 
in  the  absence  of  a  substantial  showing  of  prej- 

udice or  bias. 

United  States  v.   Charles  D.   &  Jeanne  D.   Haas, 
A-30654  (Feb.    16,    1967.) 

Although  deference  is  usually  given  to  findings  of 

fact  by  hearing  examiners  because  of  their 

opportunity  to  observe  the  demeanor  of  wit- 
nesses,   etc.,    reviewing  officers  have  the 

authority  to  make  all  findings  of  fact  based  on 
the  record  as  though  they  were  making  the 
initial  decision  in  the  case  and  they  are  fully 

as  capable  of  making  findings  of  fact  as  the 
examiner  where  the  evidence  is  clear  and  un- 
controverted. 

United  States  v.    Al\ May,    A-30675 
(July  25.    1968) 

A  hearing  examiner  is  not  disqualified,   and  his 
findings  will  not  be  set  aside,  in  the  absence 
of  a  showing  of  bias;  the  fact  that  a  hearing 
examiner  may  have  ruled  against  a  homestead 
entryman  in  a  previous  proceeding  involving, 
in  part,  the  same  issues  that  are  again  before 
him  does  not  constitute  such  a  showing. 

United  States  v.    Lloyd  W.   Booth,  A-30994 
(May  27,    1969)  76  I.  D.  73 

A  hearing  officer  is  not  disqualified  nor  will  his 
findings  be  set  aside  in  a  mining  contest  upon  a 
charge  of  bias  in  the  absence  of  a  substantial 
showing  of  bias. 

United   States  v.   Elsie  Cody.    1   IBLA  92    (Nov.   13, 
1970) 

The  provisions   of   section   8(c)    of   the  Admini- 
strative Procedure  Act,    5  U.S.C.    S   557(c) 

(1970),   prescribing   findings    and  conclusions 
on  all  "the  material   issues  of   fact,   law, 
or   discretion  presented  on   the   record," 
with  "the   appropriate   rule,   order,   sanc- 

tion,  relief,   or  denial  thereof,"  and  the 
regulations   governing   contest   proceedings 
Involving  mining  claims,    A3  CFR  4.425-8(b) 
(1972),   do  not   require   that   an  Administra- 

tive Law  Judge  make   a  ruling  on  a  charge 

in  a  contest   complaint   that   land  is   non- mineral   in  character,   where  he   rules   on 
another  issue  which   is   dispositive   of   the 
controversy. 

United  States  v.   Nettie  G.   Harper, 
8   IBLA   357    (Dec.    12,    1972) 

ADMINISTRATIVE  PROCEDURE— Continued 

HEARINGS 

Where  a  hearing  examiner  in  his  decision  in  a 
Government  contest  proceeding  against  a 

mining  claim  cites  Interior  Department  deci- 
sions in  concluding  that  the  mineral  values  on 

the  claim  are  insufficient  to  support  a  discovery 
of  a  valuable  mineral  deposit,   the  decisions  are 
not  evidence  or  testimony  but  are  merely  exam- 

ples of  other  applications  of  standards  applied, 
and,   therefore,  there  is  no  violation  of  section  7 
of  the  Administrative  Procedure  Act  which 
requires  that  decisions  be  predicated  upon  the 
record  made  at  the  hearing. 

United  States  v.   E.  M.   Johnson  et  al.  ,   A-30191 

(Apr.    2,    1965) 

Where  a  hearing  has  been  held  in  a  mining  con- 
test,   the  record  made  at  the  hearing  shall  be 

the  sole  basis  for/a  decision,    and  evidence 
submitted  at  a  later  date  cannot  be  considered 

in  deciding  the  case  on  the  merits  but  can  be 
considered  to  determine  whether  or  not  a  fur- 

ther hearing  is  warranted;  where  there  is  no 
showing  that  a  further  hearing  would  be  pro- 

ductive of  evidence  of  a  discovery,    there  is  no 
ground  to  warrant  the  remanding  of  the  case 
for  that  purpose. 

United  States  v.    Rodney  Wood  et    al. 
(May  31,    1967) 

A-30697 

Although  exclusionary  rules  of  evidence  applicable 
i..  court  proceedings  need  not  be  followed  in 
administrative  hearings,   a  hearing  examiner 
in  the  interest  of  fair  play  and  justice  may 
either  exclude  or,  at  least,   give  little  weight 
to  a  written,   uncorroborated  statement  by  a 
mining  claimant  who  submits  the  statement  in 
lieu  of  making  an  appearance  at  the  hearing. 

United  States  v.   Arch  Little  and  Ethelyn  Little, 
A-30842  (Feb.    21,    1968) 

Where  a  hearing  has  been  held  in  a  mining  contest, 
the  record  made  at  the  hearing  shall  be  the 

sole  basis  for  a  decision,   and  evidence  sub- 
mitted at  a  later  date  cannot  be  considered  in 

deciding  the  case  on  the  merits  but  can  be 
considered  to  determine  whether  or  not  a  fur- 

ther hearing  is  warranted;  where  there  is  no 

showing  that  a  further  hearing  would  be  pro- 
ductive of  more  conclusive  evidence  on  the 

question  of  discovery  than  has  been  developed, 

there  is  no  basis  for  remanding  the  case  for 
that  purpose. 

United  States  v.   David  L. 

(Feb.    28,    1968) 

Kir^, 

A-30867 
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Applicants  for  sodium  preference-right  leases 

will  be  afforded  an  opportunity  to  present  evi- 
dence at  a  hearing  in  accordance  with  the  pro- 

visions of  the  Administrative  Procedure  Act 
where  there  may  be  questions  of  fact  as  to  the 
extent  and  nature  of  the  occurrence  of  the 

minerals  in  the  deposits  and  as  to  the  feasibility 
of  the  development  of  the  deposits. 

Wolf  Joint  Venture  et  al. A-30978  (May  2,    1968) 
75  I.  D.    137 

Kaiser  Aluminum  and  Chemical  Corporation  et  al. 
A-30982  (May  3,    1968) 

A  desert  land  entry  may  not  be  canceled 
for  defects  not  appearing  on  the   face  of 
the  record  without   giving  the  entryman 
notice  and  an  opportunity  to  be  heard. 

Raymond  E.   Sltta,   7  IBLA  55    (Aug.    8,   1972) 

A  request    for  a  hearing  and  motions   for 
certain  pretrial  procedures  will  be  denied 
where  the  record  contains  all  information 
necessary   for  proper   legal  determinations. 

William  B.    Murray   and   Chris   Palzer,    7   IBLA  158 
(Aug.    30,    19  72) 

An  offeror  for  an  oil  and  gas  lease  is  not  entitled 

to  a  hearing  to  examine  the  reasons  for  the  re- 
jection of  his  offer 

Robert  Kamon  et  aL  ,  A- 30732  (Sept.    13,    1968) 

New  evidence  submitted  subsequent  to  a  hearing 
held  pursuant  to  a  Surface  Resources  Act  pro- 

ceeding cannot  be  considered  in  deciding  the 
case  on  the  merits  but  can  only  be  considered 
to  determine  whether  a  further  hearing  is  war- 

ranted.     30  U.S.C.    §   613. 

Where  a  hearing  examiner's  decision  contains  a  rul- 
ing,  in  a  single  sentence,   on  all  of  the  proposed 

findings  and  conclusions  submitted  by  a  party  to  a 
hearing  and  the  ruling  on  each  finding  and  conclu- 

sion is  clear,   there  is  no  requirement  that  the 
examiner  rule  separately  as  to  each  of  the  pro- 

posed findings  and  conclusions  individually. 

United  States  v.   Chas.    Pfizer  k  Co.,   Inc.,   A-31015 
(Dec.    29,    1969)  76  I.  D.    331 

Mining  claims   located  on   lands  purchased  by 
the  United  States   under   the  Act   of  April   8, 
1935,    49  Stat.    115,    and  added   to   the 
Kanlksu  National   Forest   by   the  Act   of 
August   10,    1939,    53  Stat.    1347,   nay  not 
be  declared  null  and   void   ab    Initio,   but 
the  mining  claimants   must    be   afforded 
notice  and  an   opportunity   for  hearing 
before   the  claims   are  subject    to  cancel- 
lation. 

Ernest   Smith, 
19717 Ruth  Smith.  4  IBLA  192  (Dec.  27, 

78  I.D.  368 

In  an  administrative  proceeding  to  determine  the 
validity  of  a  mining  claim,  the  requirements  of  due 
process  are  satisfied  when  notice  and  opportunity 
for  impartial  hearing  are  provided  in  accordance 
with  the  Administrative  porcedure  Act. 
5  U.S.C.  §§  551  et  seq.  (1970). 

United  States  of  America  v. 
et  al.,  6  IBLA  113  (June  5, 

Raymond  Bass,  Betty  Yeck 1972) 

United  States  v.  Fannie  E.  Lewis  Trussel. 
7  IBLA  225  (Sept.  11,  1972) 

Under  the  Administrative  Procedure  Act  the  record  made 
at  a  hearing  constitutes  the  exclusive  record  for 
decision  except  to  the  extent  official  notice  of 
facts  may  be  taken.   Further  evidence  presented  on 
appeal  after  an  initial  decision  in  a  mining  contest 
may  not  be  considered  or  relied  upon  in  making  a 
final  decision,  but  may  only  be  considered  to  de- 

termine if  there  should  be  a  further  heating. 

United  States  v.  Glen  S.  Gunn. (Sept.  15, 
1972) 

et  al.,  7  IBLA  237 

79  I.D.  588 

In  a  Departmental  proceeding  to  determine 

the  validity  of  a  mining  claim,  an  evi- 
dentiary hearing  under  the  Administrative 

Procedure  Act  is  required  only  if  there 

is  a  disputed  determinative  question  of 
fact;  where  the  validity  of  a  claim  turns 
on  the  legal  effect  to  be  given  to  facts 
of  record  determining  the  status  of  the 
land  when  the  claim  was  located  no  hearing 
is  required. 

Foster  Mining  and  Engineering  Company.  7  IBLA  299 
(Sept.  22,  1972)  79  I.D.  599 

Section  5  of  the  Administrative  Procedure  Act, 
5  U.S.C.  S  554  (1970),  does  not  apply  to 
determinations  relating  to  the  issuance  of 
an  oil  and  gas  lease  because  no  hearing  is 

required  by  the  Mineral  Leasing  Act  of 
February  25,  1920,  as  amended,  41  Stat.  437, 
30  U.S.C.  $$  181  et,  seq,.  (1970),  or  by  the 
due  process  requirements  of  the  Constitution. 

Chris  Palzer.  et  al..  8  IBLA  299  (Dec.  6,  1972) 

request  for  a  hearing  in  connection  with  an 

appeal  will  not  be  granted  where  undisputed 
facts  are  of  record,  and  the  determination 
rests  on  legal  conclusions  based  on  such 
facts. 

Starling  Brokers^  et  al..  6  IBLA  237  (June  26,  1972) 

A  mining  claimant  is  not  entitled  to  a 
hearing  before  his  claim  can  be  declared 

invalid  for  having  been  located  on  land 
which  is  segregated  from  location. 

Rudolph  Chase  and  Raymond  W. 
(Dec.  11,  1972) 

Voss,  8  IBLA  351 
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A  request   for  a  hearing  In  connection  with 

an  appeal  will  not  be   granted  where  undis- 

puted facts   are  of   record,   and  the  deter- 
mination rests   on  legal  conclusions  based 

on  such  facts. 

Thnn,a«  A.   Reeder     et   al.,  9   IBLA  56   (Jan.    12, 1973) 

ADMINISTRATIVE  PROCEDURE— Continued 

HEARINGS  —Continued 

The  Department  of  the  Interior  has  the  power,  after 

proper  notice  and  upon  adequate  hearing,  to  deter- 
mine whether  a  mining  claim  is  valid,  and,  if  it 

be  found  invalid,  to  declare  it  void. 

United  States  v.  Bradlaner  Enterprises,  Inc.  (D/B/A). 

Bradlaner  Corporation,  13  IBLA  184  (Sept.  27,  1973) 

In  an  administrative  proceeding  to  deter- 
mine the  validity  of  a  mining  claim, 

there  is  no  denial  of  due  process  for 
lack  of  representation  by  a  member  of 
the  bar.   Due  process  in  such  cases 
envisages  notice  and  an  opportunity 
for  a  hearing. 

United  States  v.  Frank  R.  Sullivan,  9  IBLA  27 
(Feb.  6,  1973) 

Where  an  Administrative  Law  Judge's  decision 
contains  a  ruling,  in  a  single  sentence, 

on  all  of  the  proposed  findings  and  con- 
clusions submitted  by  a  party  to  a  hearing 

and  the  ruling  on  each  finding  and  conclu- 
sion is  clear,  there  is  no  requirement 

that  the  Judge  rule  separately  as  to  each 
of  the  proposed  findings  and  conclusions. 

It  is  not  prejudicial  error  to  refuse  to  postpone  a 
hearing  in  response  to  an  oral  request  made  at  the 
hearing  where  there  is  no  showing  that  the  request 
is  necessitated  by  an  extreme  emergency  which  could 

not  have  been  anticipated  and  which  justifies  be- 
yond question  the  granting  of  the  postponement. 

United  States  v.  Ramsher  Mining  and  Engineering  Com- 
pany, Little  Bear  Canyon  Park,  Intervenor,  14  IBLA  32 

(Dec.  3,  1973) 

Under  the  Administrative  Procedure  Act,  hearsay  evi- 
dence is  admissible  at  a  hearing  if  it  is  relevant, 

material  and  not  unduly  repetitious,  but  it  has  lit 

tie  or  no  weight  where  the  circumstances  do  not  es- 
tablish its  reliability. 

Casey  Ranches,  14  IBLA  48  (Dec.  4,  1973) 
80  I.D.  777 

United  States  v.  Merle  I.  Zweifel  et  al.. 

11  IBLA  53  Way  29,  1973)   80  i.d.  323 

The  Department  of  the  Interior  has  been  granted 
plenary  power  in  the  administration  of  the 

public  lands.   Until  the  issuance  of  a  patent, 
legal  title  to  a  mining  claim  remains  in  the 
Government,  and  the  Department  has  power, 

after  proper  notice  and  upon  adequate  hearing, 
to  determine  the  validity  of  the  claim.   Due 
process  In  such  a  case  implies  notice  and  an 
opportunity  for  a  hearing,  but  It  does  not 
require  that  the  hearing  be  in  the  court  or 
forbid  an  inquiry  and  determination  by  the 

Department. 

The  Administrative  Procedure  Act  requires  an 

agency  to  give  all  interested  parties  an 

opportunity  to  participate  in  an  adjudica- 
tion where  time  and  public  interest  permit. 

City  of  Phoenix  v.  Alvin  B.  Reeves,  et  al., 
14  IBLA  315  (Feb.  1,  1974)     81  I.D.  65 

The  procedures  of  the  Department  of  the  Interior  in 
mining  contests,  where  notice  and  an  opportunity 
for  a  hearing  before  a  qualified  Administrative 
Law  Judge  are  afforded,  comply  with  the  Admini- 

strative Procedure  Act  and  the  due  process  require- 
ments of  the  Constitution. 

United  States  v.  Northwest  Mine  and  Milling  Inc., 
and  Thomas  A.  Bridges,  11  IBLA  271  (June  27,  1973) 

Exhibits  and  oral  testimony  in  an  administrative 

hearing  are  not  fungibles  where  evidentiary 
value  is  ascribed  on  a  quantum  basis.   Instead, 

they  are  products  having  different  probative 
values  dependent  upon  factors  such  as  relevance, 
competency  and  credibility. 

Navajo  Tribe  of  Indians 
(June  29,  1973) 

State  of  Utah,  12  IBLA  1 
80  I.D.  441 

A  coal  prospecting  permittee  who  applies  for  a  coal 
lease,  alleging  with  supportive  data  that  there  is 
coal  in  commercial  quantities  within  certain  lands 

in  his  permit,  is  entitled  to  a  hearing  conducted 
in  accordance  with  the  Administrative  Procedure  Act, 
5  U.S.C.  §  554  (1970),  before  his  application  may 
be  rejected  because  he  has  not  shown  coal  in  com- 

mercial quantities. 

The  fact  that  a  hearing  in  a  mining  contest  is  con- 
ducted by  an  Administrative  Law  Judge  who  is  an 

employee  of  the  Department  of  the  Interior,  that 
there  are  witnesses  employed  by  this  Department, 

and  that  appellate  review  is  conducted  by  Depart- 
mental employees  does  not  establish  unfairness  in 

the  proceeding.   To  disqualify  an  Administrative 
Law  Judge,  or  a  member  of  the  Board  of  Land  Appeals 
reviewing  his  decision,  on  the  charge  of  bias,  there 
must  be  a  substantial  showing  of  personal  bias;  an 
assumption  that  he  might  be  predisposed  in  favor 
of  the  Government  is  not  sufficient. 

There  is  no  right  under  the  seventh  amendment  of 

the  Constitution  to  a  jury  trial  in  an  admini- 
strative hearing  on  a  mining  contest,  as  that 

amendment  does  not  apply  to  quasi-Judicial  ad- 
ministrative proceedings. 

United  States 
(Feb.  21,  1974) 

Eugene  Stevens.  14  IBLA  380 
81  I.D.  83 

Peter  I.  Wold,  II,  Western  Standard  Corporation. 
13  IBLA  63  (Sept.  17,  1973)        80  I.D.  623 
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The  Department  of  the  Interior  has  jurisdiction 

to  determine  if  a  mining  claim  has  been  vali- 
dated by  a  discovery  by  bringing  a  contest 

against  a  claim  and  affording  the  claimant  an 
opportunity  for  a  hearing  after  notice  has 

been  given.   Claims  which  do  not  have  a  dis- 
covery may  be  declared  void  in  such  an 

administrative  contest  without  resort  to 
condemnation  proceedings. 

United  States  v.  James  P.  Rigg,  Jr.,  et  al ■ , 
16  IBLA  385  (Aug.  21,  1974) 

A  mining  location  made  after  land  has  been  with- 
drawn from  mining  is  a  nullity  and  may  properly 

be  declared  void  ab  initio  for  that  reason 

without  a  hearing.   if,  however,  a  mining 
claimant  establishes  an  interest  in  a  claim 

located  prior  to  the  withdrawal,  the  claim 
may  not  be  declared  void  ab  initio  without 
affording  the  claimant  an  opportunity  for  a 
hearing  on  controverted  factual  issues. 

Thomas  Stoeltlng,  et  al. 
1974) 

17  IBLA  222  (Sept.  17, 

Under  the  Administrative  Procedure  Act,  if  a  licensee 
has  made  a  timely  and  sufficient  application  for  a 
renewal  of  a  license  in  accordance  with  agency 
rules,  a  license  with  reference  to  an  activity  of  a 

continuing  nature  does  not  expire  until  the  applica- 
tion has  been  finally  determined  by  the  agency. 

This  includes  applications  for  grazing  licenses  and 

permits  under  the  Taylor  Grazing  Act. 

A  proposed  decision  of  a  District  Manager  which  in- 
cludes a  Notice  of  Advisory  Board  Adverse  Recommen- 
dation becomes  the  final  decision  of  the  Department 

of  the  Interior  on  a  grazing  license  application  if 

no  appeal  is  taken  in  the  time  permitted  by  Depart- 
mental regulations. 

In  accordance  with  regulation  43  CFR  4115. 2-l(e) (9) 

(i),  where  the  evidence  establishes  that  no  appli- 
cation for  a  grazing  license  was  filed  for  two  con- 

secutive years,  the  base  property  qualifications  foi 

grazing  privileges  in  an  allotment  are  properly 
found  to  be  lost. 

Casey  Ranches,  14  IBLA  48  (Dec.  4,  1973) 
80  I.D.  777 

Government  witnesses  in  a  contest  proceeding 
who  are  qualified  by  education  and  experience 
are  competent  to  testify  as  experts  with 
reference  to  the  prudent  man  rule. 

United  States  v.  Jack  L.  Gardener, 
(Dec.  30,  1974) 

IBLA  175 

In  a  Departmental  proceeding  to  determine  the 
validity  of  a  mining  claim,  an  evidentiary 
hearing  under  the  Administrative  Procedure 
Act  is  required  only  if  there  is  a  disputed 
determinative  question  of  fact;  where  the 
validity  of  a  claim  turns  on  the  legal  effect 
to  be  given  facts  of  record  when  the  claim 
was  located  no  hearing  is  required. 

Vearl  Martin  and/or  Apollo  Minerals  Corporation 
18  IBLA  234  (Dec.  31,  1974) 

PUBLIC  INFORMATION 

Forms  9-330  (Well  Completion  or  Recompletion 
Report  and  Log)  and  9-331  C  (Application  for 
permit  to  Drill,  Deepen,  or  Plug  Back)  of  the 
Geological  Survey  contain  confidential  com- 

mercial and  financial  information  filed  by  oil 
and  gas  producers  and  should  not  be  made 
available  for  public  inspection  or  copying. 

Information  on  the  forms  not  of  a  confidential  or 

financial  character  may  be  extracted  and  dis- 
closed upon  request. 

Geological  Survey     -    Disclosure  of  Information, 
M-36739  (June  13,    1968) 

JUDICIAL  REVIEW 

The  filing  of  a  court  action  to  review  a 

decision  of  this'  Department  does  not automatically  suspend  the  effect  of 
the  decision.     This  Board,  however,   may 
order  a  suspension  of  the  decision 
during  the  pendency  of   the  court   action 
if  justice  will  thereby  be  served.      If 
the  action  challenges   the  assessment  of 
damages  for  a  grazing  trespass,   unless 
the  court  orders  otherwise,    the  grazing 
applicant's   failure  to  pay  the  assessed 
damages  will  generally  continue  to  serve 
as  a  bar  to  the  Issuance  of  any  privileges 
to  him  until  or  unless  the  court   finds 
the  damages  should  not  be  assessed. 

Eldon  L.   Smith,   5  IBLA  330   (Apr.    18,    1972) 
79  I.D.    149 

The  Public  Information  Act  (5  U.  S.  C.   sec.    552) 
does  not  require  the  disclosure  of  partial  or 

preliminary  technical  reports  which  may  im- 
pair the  conduct  of  research  or  be  inconsistent 

with  the  presentation  of  the  results  of  such 
research  in  a  reliable  form. 

The  Public  Information  Act  (5  U.  S.  C.   sec.   552) 
does  not  require  the  disclosure  of  documents 
relating  to  research  performed  by  contract 
with  the  Department  if  such  disclosure  may 
prejudice  patent  rights  of  the  Government  or 
would  not  be  compatible  with  provisions  of 
the  contract. 

Office  of  Coal  Research  -  Disclosure  of  Informa- 
tion,   M-36753  (July  10,    1968) 
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After  the  opening  of  bids  for  sulphur  leases  on  off- 
shore tracts,  the  withholding,    under  5  U,  S.  C. 

sec.    552  (b),    (4),    (5)  or  (9)  of  estimates  of  the 
value  of  the  tracts  made  by  the  Government  and 
used  by  it  in  acting  upon  the  bids  received  is  not 
warranted  since  such  estimates  are  the  result  of 

Government  evaluations  based  upon  a  variety  of 
factors  and  do  not  reveal  confidential  information 

consisting  of  geological  and  geophysical  informa- 
tion and  data  concerning  wells  furnished  by  les- 

sees of  the  Government. 

Appeals  of  Freeport  Sulphur  Company  and  Texas 
Gulf  Sulphur  Company  Availability  of  Information, 
M-36779  (Nov.    17,    1969) 

Where  a  substantial  change  is  made  in  the  proceduri 
which  the  public  must  follow  in  dealing  with  an 
agency  as  a  result  of  delegation  of  direction  of 
Federal  employees  pursuant  to  the  provision  of 
R.   S.    sec.    2072,    25U.S.C.    sec.   48(1964),   the 
provisions  of  the  Administrative  Procedure  Act, 
5U.S.C.    sees.    551-559  (Supp.   IV,    1965-1968), 
requiring  public  notice  of  description  of  agency 
organization  and  channels  through  which  public 
may  deal  with  the  agency  must  be  complied  with. 

Authority  of  the   Bureau  of  Indian  Affairs   to 
Transfer  To  An  Indian  Tribe  the   Direction  of 
Federal  Employees   Pursuant  to  the   Provisions 
ofR.S.    Sec.    2072,    25  U.S. C.    Sec. 
(Apr.    3,    1970) 

M-36803 

77  I.D.49 

After  the  opening  of  bids  for  oil  and  gas  leases  on  off- 
shore tracts,    the  withholding,    under  5  U.  S.  C. 

sec.    552(b),    (4),    (5),    or  (9),    of  estimates  of  the 
value  of  the  tracts  made  by  the  Government  and 
used  by  it  in  acting  upon  the  bids  received  is  not 
warranted,    even  though  confidential  information 
consisting  of  geological  and  geophysical  informa- 

tion and  data  concerning  wells  furnished  by  lessees 
of  the  Government  were  taken  into  account  in 

arriving  at  the  estimates. 
See  M-36779  dated  November  17,    1969. 

Appeal  of  Amoco  Production  Company  (Formerly 
Pan  American  Petroleum  Corporation^  Availability 
of  Information,    M-36841  (Nov.    9,    1971) 

classification   is  essentially  a  "valuation"  of 
mineral  property,    the  disclosure  of  which   is   prohib- 

ited by  an  Act  of  Congress,   consists  of  geological 
and  geophysical   information  concerning  wells,   and 
where   such  disclosure  would,    in  effect,    reveal   trade 
secrets  and  commercial  or   financial   information. 

Appeal   of   J.   M.   Huber   Corporation  Availability  of 
Information,    M-36849    (Aug.    18,    1972)        79   i.D.    631 

The  withholding,    under   5   U.S.C.    §   552(b)(4),    of  a 
copy  of   an   agreement   between   the   Seneca  Nation 
of   Indians,    the   First    Seneca  Corporation,    the 
United   States   Pillow  Corporation,    and   certain 
individuals,    and   all   drafts   of   the   agreement,    is 
warranted  when   the   agreement  was   submitted    in 
confidence    to    the   Department    for   approval,    the 
documents   contain   commercial   or   financial   infor- 

mation,   the    fiduciary   relationship   between   the 
Department   and   the   Indian   tribe  was   a  sound   ground 
tor   invoking   the   exemption   under   5   U.S.C.    §   552(b)(4) 
and   the   party  seeking   the   information   failed   to 
urge   any   reasons  why   the   exemption   should  not   be invoked. 

Non-Availability  Under  Public  Information  Act  of 
Confidential  Agreement  of  Indian  Tribe  Submitted 
to   Department    for   Approval,    M-36860    (Feb.    22,    1973) 

The   resolution  of   claims  of   privilege   requires   an 
adjustment   of   the  divergent    interests   involved 
on   an  ad  hoc   basis;    accordingly,    the   Board   finds 
that   documents   furnished  a   contracting  officer 
by  Government   personnel   regarding  a   claim  filed 
for  an   equitable   adjustment   are  not   entitled   to 
be  withheld  on   the   ground   that    they  are   internal 
advisory  memoranda   prepared   in  contemplation  of 
litigation   since,    on  balance,    they   relate  only 
to   factual   matters   and,    having  been   furnished 
the   contracting  officer  prior   to   issuance  of 
his   decision,    are  not   considered   to  have  been 
prepared   in   anticipation  of   litigation.      Docu- 

ments  consisting  of   calculations   and  drafts   of 
proposed   findings   of   fact   are   considered   to 
bear  upon   the  mental   processes,    deliberations, 
computations  and  methods  by  which   the   contract- 

ing officer  arrived   at  his   decision   and  are 

privileged. 

Appeal   of   Carl  W.    Olson   &  Sons   Co.,    IBCA-930-9-71 
(Apr.    4,    1974)  81   I.D.     157 

Excepted   from   the   ordinarily   free   public   availa- 
bility of   government   records  are  machine-retriev- 

able records  derived   substantially  out  of   a  data 
base   formed   from  copyrighted   publications   obtained 
with   limited   rights   by   the  Government   for    its   own 
use. 

Limited   Accessibility   for   Public    to   Privately 
Copyrighted   Data  Machine  Processed   by  Government, 
M-36848    (Jan.    12,    1972)  79   i.D.    1 

The  withholding,    under   5   U.S.C.    §   552(b)(3),    (4)    and 
(9),    of   the   classification  of   selected  oil   reser- 

voirs as   to   their  potential   for   secondary  recovery 
by  waterflooding   techniques   is  warranted,   where   the 

STANDING 

Summary  dismissal  of  a  private  contest  of  a 
mining  claim  will  be  affirmed  where  the 
contestant  fails  to  show  that  he  is  claim- 

ing an  adverse  title  or  interest  in  the  land 
which  would  afford  him  standing  to  maintain 
such  a  contest.   Jurisdiction  over  disputes 
between  rival  mining  claimants  to  the  same 
land  is  reserved  to  the  courts.   A  private 
contest  or  protest  cannot  be  the  means  of 
preserving  a  surface  conflict  lost  by 
judgment  of  the  court  in  an  adverse  suit. 

John  W.  Pope,  17  IBLA  73  (Aug.  29,  1974) 
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Where  a  preference  right  for  a  public  sale  pur- 
suant to  the  Act  of  September  26,  1968,  43 

U.S.C.  $$  1431-35  (1970),  is  asserted  by  one 
who,  upon  submission  of  proof  of  ownership  of 
contiguous  lands,  is  revealed  to  have  bid  at 
the  sale  and  asserted  the  preference  right 
with  the  permission  of  the  owners  of  the 
whole  title  in  fee  simple  of  such  contiguous 
lands,  such  showing  is  inadequate  to  establish 
a  valid  preference  right  in  the  applicant. 

Dudley  S.  Long,  et  al. ,  16  IBLA  18  (June  18,  1974) 

AIRPORTS 

A  recommendation  by   the   Federal  Aviation 
Administration  advising  that   an  application 
for  an  airport   lease  be  rejected,  which   is 
based  on   reasonable   considerations   of   its 
effect  on  the  safety  of  other   airports  may 
be   followed  by  the  Department   acting  within 
its   discretionary   authority   over  the  issuance 
of  such  leases . 

Nevada  Flyers,    10   IBLA  311    (Apr.    27,    1973) 

GENERALLY-- Cont  inued 

the  officials  are  not  named  in  the  proceedings 

as  adverse  parties,  and  may  be  considered  in 
determining  whether  the  applications  should  be 

granted. 
D.  L.  Simasko.  A-30734  (July  27,  1967) 

In  an  appeal  from  the  rejection  of  an  application  to 

purchase  a  headquarters  site  an  appellant's  request 
for  a  hearing  may  be  granted  where  disputed  facts  are 
alleged  which,  if  proved,  would  warrant  the  granting 
of  the  relief  sought. 

Lucille  M.  Frederick,  6  IBLA  47  (Hay  16,  1972) 

The  Secretary  of  the  Interior  is  authorized 
under  aec.  11  of  the  Act  of  May  14,  1898, 
as  amended.  16  U.S.C.  I  615(a)  (1970) 
[formerly  48  U.S.C.  I  421  (1958)],  to 

promulgate  regulations  governing  •mall 
•ales  of  t lobar  In  Alaska  which  provide 
for  competitive  bidding.  However,  where 
regulations  specifically  provide  for 
exclusively  noncompetitive  procedures  for 

such  sales,  the  general  timber  regula- 
tions, baaed  upon  30  U.S.C.  I  601  (1970) 

will  be  deemed  not  applicable. 

It  is  premature  to  cancel  a  public  airport 
lease  for  failure  to  establish,  maintain 
and  use  the  site  as  a  public  airport  when 
the  lessee  was  given  no  clear  criteria 
sufficient  to  permit  compliance.  Under 
the  circumstances,  the  lessee  will  be 
granted  an  extension  of  time  to  develop 
additional  improvements  and  maintenance 
of  the  airport  in  accordance  with  Federal 
Aviation  Administration  requirements. 

Nevada  Flyers.  18  IBLA  165  (Dec.  24,  1974) 

Andrew  W.  Miscovlch.  6  IBLA  100  (May  31,  1972) 

79  I.D.  410 

An  applicant  whose  business  is  headquartered 
in  one  location  but  who  carries  on  essential 

aspects  of  it  in  a  separate  claimed  area 
should  not  have  his  application  to  purchase 
rejected  solely  for  that  reason.   It  Is  not 
necessary  that  all  functions  or  facets  of 
the  enterprise  be  carried  on  at  the  site 
claimed  or  that  it  is  directly  profitable. 
Such  valuable  purposes  as  demonstration 
and  testing  of  products,  though  not 
directly  profitable  in  themselves,  may  be 
carried  out  in  such  a  manner  as  to  further 

the  enterprise  within  the  meaning  of  the statute. 

ALASKA 

GENERALLY 

Applications  for  rights-of-way  for  a  toll  road  in 
Alaska,  filed  pursuant  to  the  act  of  May  14,    1898, 
are  properly  rejected  where  the  applicant  fails 
to  show  to  the  satisfaction  of  the  Secretary  of 
the  Interior  that  the  public  convenience  requires 
the  construction  of  the  proposed  road  and  that 
the  interests  of  the  public  would  not  be  injuri- 

ously affected  by  the  granting  of  the  rights-of- way. 

Protests  filed  by  officials  of  the  State  of  Alaska 
against  the  allowance  of  applications  for  rights- 
of-way  for  a  toll  road  need  not  be  filed  in  ac- 

cordance with  the  Department's  rules  of  prac- 
tice governing  the  filing  of  answers  in  adver- 
sary proceedings  before  the  Department,   where 

A  casual  connection  between  the  use  of  a  site 
not  contiguous  to  the  primary  business 
property  will  not  support  a  trade  and  manu- 

facturing site  claim.  To  the  contrary,  the 
burden  is  upon  the  claimant  to  show  a  direct 
and  necessary  purpose  in  furthering  hie 
enterprise. 

David  A.   Burns.   6  IBLA  171   (June  15,    1972) 

The  Act   of  April   29,    1950,    requiring   the 
filing  of   a  notice  of   location  or  a 
purchase  application  before  an  occu- 

pant of  a  trade  and  manufacturing  site 
can  be  given   credit   for  his  occupancy, 
does   not  work   an   unlawful   forfeiture 
of  an  occupancy   right. 

A  claimant's  occupancy  of  a  trade  and 
manufacturing  site  prior  to  a  with- 

drawal does   not   establish   a  "valid 
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existing  right"  excepted  by  the  with- 
drawal where  credit  for  his  occupancy 

prior  to  the  withdrawal  cannot  be 
given  under  the  Act  of  April  29,  1950, 
because  the  claimant  did  not  file  a 

notice  of  location  or  purchase  appli- 
cation prior  to  the  withdrawal. 

Any  right  under  a  notice  of  location  re- 
quired by  the  Act  of  April  29,  19  50,  is 

personal  to  the  claimant  filing  the  no- 

tice. A  transferee  of  the  claimant's 

possessory  interest  in  a  trade  and  man- 
ufacturing site  cannot  claim  under  his 

transferor's  notice  to  avoid  the  effect 
of  a  withdrawal  where  the  transferee 
had  not  filed  his  own  notice  or  purchase 

application  prior  to  the  withdrawal. 

Kennecott  Copper  Corporation,  8  IBLA  21 
(Oct.  6,  1972)  79  I.D.  636 

Surveyed  lots  within  the  St.  Paul  townsite 

(Pribilof  Islands,  Alaska)  which  were 
withdrawn  from  all  forms  of  appropriation 

under  the  public  land  laws  by  section  11 
of  the  Alaska  Native  Claims  Settlement  Act 

are  not  subject  to  disposal  under  the 
Recreation  and  Public  Purposes  Act,  and  an 

application  thereunder  must  be  rejected. 

Alaska  District  Council  of  the  Assemblies  of 
God,  Inc..  8  IBLA  153  (Nov.  22,  1972) 

The  Act  of  Apr.  29,  1950,  as  amended.  43  U.S.C.  J687a- 
1  (1970),  requiring  the  filing  of  a  notice  of  lo- 

cation or  a  purchase  application  before  an  occupant 
of  a  headquarters  site  can  be  given  credit  for  his 
occupancy,  does  not  work  an  unlawful  forfeiture  of 
an  occupancy  right. 

A  claimant's  occupancy  of  a  headquarter*  site  prior 
to  a  withdrawal  does  not  establish  a  "valid  exist- 

ing right"  excepted  by  the  withdrawal  where  credit 
for  his  occupancy  prior  to  the  withdrawal  cannot  be 
given  under  the  Act  of  Apr.  29,  1950,  because  tlTe 

claimant  did  not  file  a  notice  of  location  or  pur- 
chase application  prior  to  the  withdrawal. 

Ralph  Edmund  Marshall.  14  IBLA  233  (Jan.  24,  1974) 

A  claimant's  occupancy  of  a  trade  and  manufacturing 
site  more  than  90  days  prior  to  the  filing  a 
valid  notice  of  location  vests  the  claims" c  with 

no  "valid  exiating  right"  when  the  land  Is  with- 
drawn from  appropriation  prior  to  the  vesting 

of  any  rights. 

The  failure  of  a  trade  and  manufacturing  site 
claimant  to  meet  the  requirements  of  the  Act 

of  April  29,  1950,  43  U.S.C.  t   687a-l  (1970), 
requires  the  denial  of  consideration  of  any 

occupancy  which  occurred  more  than  90  days  prior 
to  the  filing  of  a  notice  of  location  or  appli- 
cation. 

Where  none  of  several  notices  of  location  was 

free  of  defect,  the  failure  to  file  an  appli- 
cation to  purchase  within  any  of  the  five-year 

periods  thus  possibly  initiated  bars  consider- 
ation of  any  occupancy  more  than  90  days  prior 

to  the  filing  of  a  valid  notice  of  location 
or  of  a  valid  application  to  purchase. 

Edwin  William  Seller,  16  IBLA  352  (Aug.  16,  1974) 

GRAZING 

The  use  of  public  land  in  Alaska  for  grazing  is 

subordinate  to  its  use  for  agricultural  develop- 
ment,   but  where  land  is  included  in  a  valid 

grazing  lease  it  is  segregated  from  settlement, 
location  or  acquisition  under  the  nonmineral 

public  land  laws  unless  and  until  the  authorized 
officer  of  the  Bureau  of  Land  Management  de- 

termines that  the  grazing  lease  should,   in  the 

public  interest,   be  canceled  or  reduced  in  order 
to  permit  other  appropriate  development  of  the 
land,   and,   by  the  filing  of  his  application  to 
enter  such  leased  land,   a  homestead  applicant 

gains  only  the  right  to  have  his  application 
considered  and  a  preference  right  to  enter  the 

land  if  his  application  receives  favorable  con- 
sideration. 

Where  it  appears  that  a  tract  of  land,    currently 
included  in  a  grazing  lease,   provides  the 
most  practical  means  of  access  to  an  area 
which  is  utilized  for  recreational  purposes, 
there  is  no  public  interest  in  cancellation  of 

the  grazing  lease  to  the  exter>t  necessary  to 
permit  homestead  entry  of  the  tract  where 
allowance  of  the  homestead  ei.iry  would  make 

public  access  to  the  recreational  area  sub- 
stantially more  difficult,   and  an  application  to 

enter  su'jh  land  under  the  homestead  laws  is 

properly  rejected. 

A  hearing  is  not  required  by  st'itua  or  regulation 
in  connection  with  a  determination  of  the  com- 

parative merits  of    a  subsisting  grazing  lease 
and  an  application  for  homestead  entry  of  the 
same  land  in  Alaska,   and  a  request  for  hear- 

ing will  not  be  granted  unless  it  appears  that 
a  hearing  would  develop  farts  decisive  of  the 
matter  in  controversy  which  could  net  other- 

wise be  established. 

William  R.   C.   Crole 
£  A-30673  (May  11,  1967) 

Settlement  on  land  in  Alaska  which  is  subject 
to  a  grazing  lease  issued  under  the  Alaska 
Grazing  Act  of  March  4,  1927,  48  U.S.C. 

IS  471,  471a-471o  (1958)  does  not  create  any 
rights,  by  virtue  of  such  settlement,  under 
the  Alaska  Native  Allotment  Act,  48  U.S.C. 

if  357,  357a,  357b  (1958),  since  such  land 
Is  segregated  from  adverse  appropriation  at 
least  until  the  Department  takes  action  to 
cancel  the  grazing  lease. 
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Although  Che  existence  of  a  grazing  lease. 
Issued  under  the  Act  of  March  4,  1927,  43 
U.S.C.  ii  471,  471a-471o  (1958)  Is  effec- 

tive to  bar  settlement  of  the  land  covered 
thereby,  It  does  not  preclude  the  filing 
of  a  State  selection  application  for  the 
land,  which,  when  filed,  segregates  the 
land  from  all  appropriations  based  upon 
application  or  settlement  or   location. 

Harold  J.   Naughton,    3  1BLA  237  (Sept.    13,    1971) 

78  I.D.    300 
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application  with  proofs  was  not  filed  until 
after  expiration  of  the  period. 

Severin  F.  Ulmer,  Heir  of  Joseph  Ulmer, 

Deceased,  A-30375  (Aug.  11,  1965) 

A  boat  rental  service  which  yields  only  nominal 

revenues  is  not  a  productive  industry  such  as 

will  support  an  application  for  the  purchase  of 
land  as  a  headquarters  site  for  use  in  connection 
with  it. 

By  statute  and  regulation,  any  lessee  or  applicant 

for  grazing  privileges  under  the  Alaska  Grazing 
Act  may  obtain  a  hearing  before  an  Administra- 

tive Law  Judge  to  procure  a  review  of  any  action 

or  decision  of  the  authorized  officer,  by  follow- 
ing the  prescribed  procedure.   Where  the  District 

Manager  mistakenly  directed  the  appeal  to  this 
Board,  the  case  will  be  remanded  for  a  hearing 
on  the  merits. 

Where  the  District  Manager  denies  an  application 

for  a  long-term  lease  under  the  Alaska  Grazing 
Act  in  light  of  the  fact  that  the  Aleut  Corpo- 

ration and  the  native  village  of  Nikolski  pro- 
tested the  granting  of  the  application  on  the 

ground  that  they  are  entitled  to  select  these 
lands  under  the  Alaska  Native  Claims  Settlement 

Act,  the  Corporation  and  the  village  may  be 
regarded  as  proper  parties  upon  a  hearing  of 
the  case. 

Aleutian  Livestock  Corporation,  Appellant,  Native 
Village  of  Nikolski  and  the  Aleut  Corporation, 
Protestants,  12  IBLA  333  (Aug.  9,  1973) 

HEADQUARTERS  SITES 

The  mere  filing  of  a  notice  of  occupancy  or 
settlement  under  the  headquarters  site  law 
does  not  create  rights  in  the  filer;  whether  he 
has  rights  under  the  headquarters  site  law 
cannot  be  ascertained  until  he  files  an  appli- 

cation to  purchase  under  that  law. 

Fred  J.   Rand,   Earl  E.   Cook,  A-30228 
(Mar.    26,    1965) 

Since  section  5  of  the  act  of  Apr.    29,    1950, 
requires  that  an  application  to  purchase 
certain  claims  in  Alaska,   including  a 
.headquarters  site  claim,   must  be  filed 
along  with  required  proofs  within  five 
years  after  the  filing  of  the  notice  of 
settlement  of  the  claim,   an  application 
to  purchase  a  headquarters  site  must  be 
rejected  where,   although  an  informal 
request  to  purchase  without  proofs,  was 
filed  within  the  five-year  period,   a  formal 

The  acceptance  of  a  headquarters  site  application 
cannot  be  conditioned  upon  an  absolute  requi  re- 
ment  that  basic  improvements  needed  to  create 
headquarters   be  constructed,  when  neither  the 

law  nor  the  regulations  sets  forth  such  a  re- 
quirement,  but  the  existence  and  extent  of  the 

improvements  made  by  applicant  will  be  con- 
sidered in  determining  whether  the  land  applied 

for  is  being  used  and  occupied  as  required  in 
connection  with  a  trade,   manufacturing  or  other 
productive  industry. 

Lee  S.    Gardner,   A-30586  (Sept.    26,    1966) 

The  question  as  to  whether  one  who  has  applied  for 
a  patent  to  land  in  Alaska  as  a  headquarters 
site  under  section  10  of  the  act  of  May  14,   1898, 
as  amended,  or  an  adverse  homestead  claimant 
has  a  better  right  and  prior  right  of  possession 

is  by  the  provisions  of  that  statute  made  deter- 
minable exclusively  by  a  local  court  in  an  action 

to  quiet  title;  where  the  homestead  claimant 

has  filed  a  private  contest  against  the  head- 
quarters site  claimant  alleging  that  the  former 

initiated  his  homestead  claim  before  the  latter 
established  any  rights,  the  Department  will 
not  hold  a  hearing  on  the  issue  but  will  proceed 

with  the  patent  application  filed  by  the  head- 
quarters site  claimant  so  that  the  homestead 

claimant  may  avail  himself  of  the  statutory 
procedure  to  have  his  adverse  claim  litigated in  court. 

John  E.   Eckert,   Elmer  S.   Harrop,  A- 30983 
(May  21,    1969) 

In  an  appeal   from  the  rejection  of  an  application   to 

purchase  a  headquarters  site  an  appellant's   request 
for  a  hearing  may  be  granted  where  disputed   facts 
are  alleged  which,    if  proved,   would  warrant   the 
granting  of   the  relief   sought. 

Lucille  M.    Frederick,   6   IBLA  47    (May   16,    1972) 

Equitable  adjudication  may  be   invoked   to  permit   consid- 
eration of   an  application   to  purchase  a  headquarters 

site  which  was  not   filed  within  the   time  required 
where  substantial  compliance  with   the   law  is  asserted 
and   the  delay   is  satisfactorily  explained. 

Carla  D.    Botner,    7   IBLA  335    (Sept.    26,    1972) 
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Equitable  adjudication  may  be  invoked  to 
permit  consideration  and  reinstatement 

of  a  headquarters  site  purchase  appli- 
cation where  a  survey  deposit  was  not 

paid  within  the  time  required,  but 
substantial  compliance  of  the  law 
otherwise  has  been  alleged,  and  the 
claim  was  initiated  before  the  land  was 

withdrawn  by  Public  Land  Order  No.  4582. 

The  right  of  purchase  under  the  headquarters  site 
law  is  personal  to  the  locator.   A  purchaser  of 
a  headquarters  site  gains  no  rights  under  his 

transferee's  notice  of  location  and  he  cannot 
avoid  the  effect  of  a  withdrawal  by  his  purchase 
where  the  seller  had  not  earned  equitable  title 
and  where  the  buyer  had  not  filed  a  location  no- 

tice or  purchase  application  prior  to  the  withdraw- 

al. 

Beverly  J.  Haves.  8  IBLA  287  (Dec.  6,  1972) Dale  R.  Lindsey,  13  IBLA  107  (Sept.  24 ,  1973) 

A  headquarters  site  application  is  properly 

rejected  where  the  appellant  fails  to  pro- 
duce any  probative  evidence  that  the  land 

claimed  as  a  headquarters  site  was  used  in 

connection  with  a  productive  industry  withii 
the  meaning  of  the  headquarters  site  law. 
43  U.S.C.  i   687a  (1970). 

A  hearing  will  not  be  granted  in  connection 
with  a  headquarters  site  application  where 
the  applicant  fails  to  allege  probative 

facts  which  if  proved  would  entitle  her  to 
favorable  consideration  of  her  application. 

Kathleen  M.  Smyth,  8  IBLA  425  (Dec.  20,  1972) 

The  Act  of  Apr.  29,  1950,  as  amended ,  43  U.S.C. 

S687a-1  (1970),  requiring  the  filing  of  a  notice 
of  location  or  a  purchase  application  before  an 
occupant  of  a  headquarters  site  can  be  given 
credit  for  his  occupancy,  does  not  work  an  un- 

lawful forfeiture  of  an  occupancy  right. 

A  claimant's  occupancy  of  a  headquarters  site  prior 
to  a  withdrawal  does  not  establish  a  "valid  exist- 

ing right"  excepted  by  the  withdrawal  where 
credit  for  his  occupancy  prior  to  the  withdrawal 
cannot  be  given  under  the  Act  of  Apr.  29,  1950, 
because  the  claimant  did  not  file  a  notice  of 

location  or  purchase  application  prior  to  tne 
withdrawal. 

An  application  for  a  headquarters  site  for  a 
commercial  fishing  operation  must  be  rejected 
where  the  applicant  fails  to  show  that  he  is 

using  the  site  in  connection  with  a  produc- 
tive industry  as  required  by  law  at  the  time 

he  filed  his  application  to  purchase.   The 

term  "productive  industry"  is  not  so  broad 
as  to  include  within  its  meaning  an  opera- 

tion such  as  the  applicant's  endeavor,  where 
the  applicant  admits  that  he  was  actively 
engaged  in  fishing  operations  for  only  the 
first  season  after  the  claim  was  initiated, 

the  gross  receipts  from  the  operation  were 
meager,  and  the  enterprise  was  discontinued 
and  the  boat  sold. 

Lynn  E.  Erickson,  10  IBLA  11  (Feb.  22,  1973) 
80  I.D.  215 

Where  the  claimant  of  a  headquarters  site 

alleges  the  timely  filing  of  an  applica- 
tion to  purchase  and  a  petition  for  sur- 

vey, and  such  allegation  is  found  worthy 
of  belief  despite  the  absence  of  any 
record  of  the  filing,  and  where  her 
failure  to  tender  the  filing  fee  is 
satisfactorily  explained  as  being  the 
result  of  ignorance  or  mistake  within 

the  ambit  of  43  CFR  1871.1-1  and  there 

is  no  indication  of  bad  faith,  equitable 
adjudication  will  be  afforded  on  the 

basis  of  substantial  compliance  with 
all  other  requirements  of  the  law  and 
regulations. 

Lucille  M.  Frederick,  10  IBLA  85  (Mar.  8,  1973) 

Ralph  Edmund  Marshall.  14  IBLA  233  (Jan.  24,  1974) 

The  filing  of  a  notice  of  location  of  a  headquarters 
site  does  not  of  itself  invest  the  claimant  with 

any  rights  in  the  land,  nor  does  the  mere  marking 
and  posting  and  clearing  of  brush  along  the  lines. 

Where  a  notice  of  location  of  a  headquarters  site 
misdescrlbes  the  land  claimed  and  no  rights  in 
the  tract  claimed  have  vested  because  there  has 

been  no  substantial  occupancy  or  Improvement  of 

the  site,  an  effort  to  "amend"  the  location  notice 
more  than  five  years  later  must  be  regarded  as 
a  new  location  notice  rather  than  an  amendment 
of  the  old  notice,  and  an  intervening  closure 
of  the  land  to  entry  will  bar  its  acceptance. 

Section  501  of  the  Soldiers'  and  Sailors'  Civil 
Relief  Act  of  1940,  54  Stat.  1187,  as  amended, 

50  U.S.C.  App.  i   561  (1970),  which  provides 
that  no  right  to  public  land  Initiated  or 
acquired  under  the  public  land  laws  will  be 
forfeited  by  an  applicant  due  to  military 
service,  has  no  application  to  a  headquarters 
site  where  no  rights  in  the  land  had  been 

acquired  prior  to  an  applicant's  entry  on 
active  duty,  and  the  closure  of  the  land  of 
entry. 

Donald  Richard  Gllttenberg,  15  IBLA  165  (Mar.  26, 1974) 

notice  of  location  of  a  headquarters  site 
or  a  trade  and  manufacturing  site  filed  less 

than  90  days  after  the  land  has  been  with- 
drawn from  entty  should  be  accepted  if 

occupancy  and  construction  of  improvements 
had  occurred  before  the  withdrawal  and  within 

the  90-day  period  preceding  the  filing  of  the 
notice  of  location  required  by  the  Act  of 

April  29,  1950,  as  amended,  43  U.S.C.  i 
687a-l  (1970). 
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Notices  of  location  must  be  accepted  for  filing 
by  the  authorized  land  office  if  the  land  has 
been  subject  to  location  during  the  preceding 
90  days.  In  such  cases,  any  notice  of  location 
which  has  been  tendered  but  not  accepted  for 
filing  will  be  deemed  filed  as  of  the  date  of 
tender. 

not  in  itself  establish  any  rights  in  a  settler 
but  serves  only  as  notice  that  such  rights  are 

claimed,  and  the  acceptance  of  a  notice  of 
location  for  recordation  by  a  land  office  is  not 
a  bar  to  a  subsequent  finding  that  no  rights 
were  established  in  the  attempted  settlement. 

James   Milton   Cann,    16   IBLA  374    (Aug.    16,    1974) 

A  headquarters  site  application  based  upon  use 
of   the  land  for  cabin  rental  and  as  a  base  for 

trapping  and  fishing  parties   is  properly  re- 
jected when  the  land  was  only  commercially 

used   for  one  season  after   the  claim  was 
initiated  and   the  gross  receipts  from  the 

operation  amounted   to  $210.     Where  a  head- 
quarters  site   claimant   submits   a   final   proof 

which  fails  to  show  that  he  used   the  site  in 

connection  with  a  productive  industry  as  re- 
quired by  law,   action  rejecting  final  proof 

and  canceling  the  claim  may  be  suspended   to 
permit   the  entryman  to  apply  to  purchase  not 
more  than  five  acres  under   the  Homesite  Act 

of  May  26,   1934,    failing  which,    the  proof  will 
be  finally  rejected  and   the  claim  canceled. 

John  V.   Vogt,   17   IBLA  87    (Sept.    5,   1974) 

The  Antiquities  Act  of  June  8,   1906,  which  author- 
izes the  reservation  by  Presidential  proclama- 
tion of  public  lands  containing  historic  land- 

marks, historic  and  prehistoric  structures  and 
other  objects  of  historic  or  scientific  interest 
and  which  authorizes  the  issuance  of  permits 
for  archaeological  exploration  does  not  itself 
effect  a  withdrawal  of  any  lands  from  the 

operation  of  the  public  land  laws,  and  the  fact 
that  land  contains  objects  of  possible  historical 

or  scientific  interest  or  is  included  in  a  per- 
mit does  not  create  a  withdrawal  of  the  land 

which  constitutes  a  proper  basis  for  refusing 
to  accept  for  recordation  a  notice  of  location 
of  a  homesite  claim  or.  such  land  in  Alaska. 

Vernard  E.  Jones.  A-30975  (June  30,   1969) 76  I.  D.  133 

A  headquarters  site  application  which  states 
that  hunting  and  fishing  is  the  commercial 
operation  done  in  connection  with  the  site 

is  properly  rejected  when  the  applicant  sub- 
mits no  evidence  that  he  himself  was  engaged 

in  commercial  hunting  or  fishing  or  that  he 
ever  received  income  from  guests  who  used  the 
site  in  connection  with  such  recreational 

purposes . 

Equitable  adjudication  may  be  Invoked  to 

permit  consideration  of  a  homesite  pur- 
chase application  which  was  not  filed 

within  the  time  required,  where  substan- 
tial compliance  with  the  law  has  been 

alleged,  and  the  claim  was  initiated 
before  the  land  was  withdrawn  by  Public 
Land  Order  No.  4582. 

A  headquarters  site  application  is  properly 
rejected  when  the  applicant  has  failed  to 
sustain  his  burden  of  showing  that  the  site 
has  been  used  as  a  headquarters,  I.e. ,  as  the 
usual  place  of  business,  principal  office  or 
administrative  center  of  his  plumbing  and 

heating  business.   The  term  "headquarters" 
will  not  be  construed  so  broadly  as  to  include 

within  its  meaning  use  of  a  site  for  recrea- 
tional purposes  with  occasional  business  dis- 

cussions occurring  among  friends.  Even  if 
such  use  were  to  be  considered  primarily  a 

business  use,  it  is  clearly  not  a  "headquarters" 
use. 

Vernon  L.  Nash,  17  IBLA  332  (Oct.  21,  1974) 

Herbert  W.  Slams.  7  IBLA  51  (Aug.  4,  1972) 

Equitable  adjudication  may  be  invoked  to 
permit  consideration  of  a  homesite  purchase 
application  which  was  not  filed  within  the 
time  required  where  substantial  compliance 
with  the  law  is  asserted  and  the  delay  is 
satisfactorily  explained. 

Richard  Lee  Farrens,  7  IBLA  133  (Aug.  25,  1972) 

A  petition  for  reinstatement  of  a  homesite 
claim  will  be  denied  where  the  record  clearly 

establishes  that  the  homesite  claim  settlement 

was  Initiated  at  a  time  when  the  land  was  with- 
drawn from  appropriation. 

Leon  A.  Webster,  7  IBLA  333  (Sept.  26,  1972) 

HOMESITES 

Rights  to  public  land  in  Alaska  may  be  acquired 

through  settlement  upon,  and  occupancy  and 
improvement  of,  land  as  a  homesite  without 

prior  approval  of  the  Bureau  of  Land  Manage- 
ment, but  the  filing  of  a  notice  of  location  of 

settlement  in  the  appropriate  land  office  is  re- 

quired in  order  to  receive  credit  for  any  oc- 
cupancy or  use  of  land;  however,  the  filing  does 

By   section  5  of    the  Act  of  April   29,    1950, 
43  U.S.C.    S   687a-l    (1970),   occupancy 
of   a  homesite  claim  prior   to   the   filing 

of   a  notice  of   settlement  or  of  an  appli- 
cation to  purchase  will  not  be  considered 

as  meeting  the  occupancy  requirements  of 
that  law. 

Where  the  record  shows   that  there  has  not 

been  compliance  with  law  within   the  life 
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of  a  homesite   claim  i.e. ,  within  5  years 
from  the   filing  of   the  notice  of  location 
with   the  Land  Office   the  claim  is  properly 
canceled. 

Charlotte  Lorraine   (Pontz)    Furgione, 
(Dec.    21,    1972) 

A  homesite  application,   based   upon  a   transfer 
of   the  improvements  from  the  settler   to  the 
applicant  must  be  rejected,   since  a  possessory 
right   in  a  settlement  claim  cannot  be  trans- 

ferred  so  as  to  vest   in   the  transferee  rights 
under   the  public  land  laws. 

Grady  C.   Price,   Jr.,   17   IBLA  98   (Sept.   5,   1974) 

The  act  of  Sept.    14,   1960,  did  not  vest  title  to 
oil  and  gas  rights  in  their  homestead  entries 
to  entrymen  holding  homestead  entries  located 
on  the  Kenai  Peninsula  that  were  patented  prior 

to  July  23,    1957. 

Where  a  homestead  entry  was  patented  with  an 
exception  to  the  United  States  of  oil  and  gas 
rights  during  the  life  of  an  oil  and  gas  lease 
and  a  small  amount  of  rental  from  the  lease 

was  paid  to  the  grantee  of  the  patentee,   a 
demand  for  repayment  of  the  rental  will  not 

be  pressed  where  it  appears  that  the  exception 
in  the  patent  was  erroneously  included  and  the 
full  oil  and  gas  rights  have  since  vested  in  the 

patentee. 
An  Alaska  homesite  applicant  will  not  be  given 

credit  for  settlement  or  occupancy  of  a  site 
prior   to  the  segregation  of   the  land  by  the 
filing  of  a  State  selection  application  when 
he  fails  to  file,   as  required  by  sec.    5  of 
the  Act  of  April  29,    1950,   43  U.S.C.    5   687a-l 
(1970),   a  notice  of   location  or  an  application 
to  purchase  until  long  after   the  segregation 
of   the  land  by  the  State  selection  application. 

An  application  to  purchase  land  which  was  seg- 
regated from  settlement  and  entry  before  the 

initiation  of  any  rights  to  the  land  by  the 
filing  of   the  application  must  be  rejected. 

Albert  W.    Ball,   Sr.,    17   IBLA  306   (Oct.    7,    1974) 

Ruby  Hetherton  Bishop,   A-30334  (June  30,    1965) 

A  homestead  entry  is  properly  canceled  for 

failure  of  the  entrywoman  to  meet  the  cultiva- 
tion requirements  where  the  evidence  shows 

that  she  merely  cleared  the  land  and  then 
broadcasted  seed  on  the  surface,  which  was 

covered  with  litter,   without  further  prepara- 
tion by  way  of  plowing,   disking,   or  otherwise 

tilling  the  ground  and  without  covering  the 
seed  after  it  was  sown. 

United  States  v.   Wilma  L. 

(Aug.  26,    1965) 
Oldaker,   A-30378 

HOMESTEADS 

A  charge  of  failure  to  cultivate  the  required 
acreage  within  the  second  year  of  a  homestead 
entry  is  not  sustained  where  the  evidence  is 
merely  that  persons  who  had  occasion  to  view 
and  be  on  the  land  occasionally  during  the 
crucial  period  did  not  see  any  cultivation  and 
the  entrywoman  testifies  positively  that  the 
necessary  cultivation  was  accomplished. 

Bertha  Mae  Tabbytite,   Glenn  M.    Clarke  v. 
Bertha  Mae  Tabbytite,  A-29636,   A-29938 
(Mar.    23,    1965)  72  I.  D.    124 

When  the  United  States  has  initiated  a  contest 

against  a  homestead  entry  in  Alaska  charging 
failure  to  fulfill  the  cultivation  requirements 
of  the  homestead  law  and  subsequent  to  the 
hearing  held  pursuant  to  the  contest  it  can 
not  satisfactorily  be  determined  whether  the 
time  and  method  of  cultivation  employed  for 
the  particular  type  of  muskeg  land  involved, 
consisting  of  disking  the  land  without  turning 
over  the  vegetative  cover  and  later  seeding 
the  land,   satisfied  the  homestead  law,   the 

case  will  be  remanded  for  developing  further 
evidence  on  the  issue. 

United  States  v.    Dale  Gladys  Garrett,   A-30394 
(Sept.    13,    1965) 

A  protest  filed  by  one  who  has  filed  a  notice  of 
occupancy  and  settlement  of  a  trade  and 
manufacturing  site  alleging  superior  rights 
of  possession  against  a  homestead  entry,   for 
which  notice  of  submission  of  final  proof  has 
been  published,   is  properly  dismissed  when 
the  protestant  fails,   as  required  by  section  10 
of  the  act  of  May  14,    1898,  to  commence  an 
action  within  60  days  in  a  court  of  competent 
jurisdiction. 

Rampart  Enterprises,   Joseph  Roscoe  Lewis, 
A-30317  (June  7,    1965)  72  I.  D.    236 

A  second  homestead  entry  application  may  be 
allowed  when  the  applicant  has  shown  that  he 
made  a  prior  entry  in  good  faith  and  was  forced 
to  relinquish  it  for  a  reason  beyond  his  control, 
namely,   the  withdrawal  of  permission  granted 
to  the  applicant  by  adjoining  homesteaders  to 
gain  access  to  his  entry  through  their  lands, 
which  were  the  only  means  of  access  to  his 
entry. 

William  B.    Larkin.   Sr.  ,   A-30422  (Oct.    26,    1965) 
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The  appraisal  of  the  land  embraced  in  a  homestead 
claim,    for  which  sale  is  authorized  under  the 
terms  of  Private  Law  88-4  shall  take  into  con- 

sideration that  the  law  requires  both  the  entry- 
man's  compliance  with  the  homestead  laws,    and 
payment  of  the  fair  market  value  established  as 
of  the  date  of  the  approval  of  the  private  law. 

Leo  F.    Reeves,    Anchorage  034503  (Jan.  7,   1966) 

A  homestead  entry  is  properly  canceled  when  the 

entryman  admits  that  he  did  not  plant  the  re- 
quired 1/8  of  the  entry  during  the  third  year 

of  the  entry  and  the  evidence  shows  that  the 
claimed  area  of  cultivation  was  not  properly 
cleared  and  no  crop  was  expected  from  any 
of  the  planting  done  during  the  life  of  the  entry. 

United  States  v.    Robert  R.    Little,    St.,    A-30466 
(Jan.    18,    1966) 

At  the  expiration  of  two  years  after  the  issuance 
of  a  receipt  upon  the  final  entry  of  a  tract  of 
land  under  the  homestead  laws  the  entryman 
is  entitled  to  receive  a  patent  if  there  is  no 
pending  contest  or  protest  against  the  validity 
of  the  entry  at  that  time,  but,  in  Alaska,  where 
notice  of  the  filing  of  final  proof  has  not  been 

published  during  the  2-year  period,  the  issu- 
ance of  a  patent  will  be  postponed  until  after 

notice  has  been  published  and  the  period  for  the 
filing  of  adverse  claims  has  expired. 

Henry  King  Middleton,  Jr.  , A-30059  (Jan.    28, 
73  I.  D.    25 

1966) 

A  homestead  settler  who  files  a  relinquishment 
of  his  location  notice  of  settlement  can  make 

a  second  entry  only  if  he  is  eligible  to  do  so 
under  the  statute  regulating  second  entries. 

A  homestead  settler  who  relinquishes  his  first 
location  notice  of  settlement  and  is  otherwise 

eligible  to  make  a  second  entry  can  establish 
no  rights  under  his  second  settlement  until 
he  files  his  relinquishment  if  he  has  main- 

tained his  rights  under  his  first  settlement 
up  to  the  moment  of  relinquishment. 

Harold  N.   Aldrich,   A-30469  (Feb.   28,    1966) 

73  I.  D.  70 
At  the  expiration  of  two  years  after  the  issuance 

of  a  receipt  upon  the  final  entry  of  a  tract  of 
land  under  the  homestead  laws,    the  entryman 
is  entitled  to  receive  a  patent  if  there  is  no 
pending  contest  or  protest  against  the  validity 
of  the  entry  at  that  time  and,    in  Alaska,    if 
notice  of  the  filing  of  final  proof  has  been  pub- 

lished and  no  adverse  claim  has  been  filed 

during  the  period  provided  for  asserting  such 
claims. 

Willie  L.   Seely.   A-30104  (Mar.   1,    1966) 

An  allegation  in  a  private  contest  complaint 

that  a  homestead  entryman  did  not  meet  cer- 

tain requirements  "as  required  by  law"  states 
merely  a  conclusion  and,   without  supporting 

facts,  is  not  a  sufficient  charge  under  the  de- 
partmental regulations  governing  private  con- tests. 

When  the  State  of  Alaska  has  previously  indicated 
that  it  does  not  intend  its  selection  applications 
filed  for  lands  in  outstanding  entries  to  attach 
in  cases  where  the  entry  is  relinquished  and 
subsequently  filed  upon,    and  such  a  case 
arises,    the  State  will  be  given  30  days  to  in- 

dicate whether  it  accedes  to  its  prior  statement 
and  if  it  does  not  inform  the  Department  to  the 
contrary  the  homestead  application  which  con- 

stituted the  subsequent  filing  will  be  considered. 

Larry  Dale  Hoekzema,   A-30470  (Feb.    17,    1966) 

When  land  within  a  homestead  settlement  claim 
is  subsequent  to  the  initiation  of  the  claim  re- 

served by  a  classification  order  issued  pur- 
suant to  the  Recreation  and  Public  Purposes 

Act,    and  the  claim  is  then  relinquished,    and 
on  the  same  day  a  new  settlement  claim  on  the 
land  is  filed,    the  new  claim  can  initiate  no 
rights  since  the  reservation  of  the  land  pur- 

suant to  the  classification  makes  it  unavail- 
able for  further  appropriation. 

Ernest  Oxford,  Jr.   v.    Lawrence  R.    McCoy, 
A-30603  (Oct.    6,    1966) 

An  application  for  a  native  allotment  in  Alaska 
which  has  not  been  allowed  or  approved  at  the 
time  regulations  are  amended  to  provide  that 
the  filing  of  an  acceptable  application  will  seg- 

regate the  land  to  the  extent  that  subsequent 
applications  must  be  rejected  except  when  a 
showing  that  the  native  has  permanently  aban- 

doned use  or  occupancy  of  the  area  accompanies 
the  application,   may  be  challenged  on  the  ground 
there  has  been  such  an  abandonment  by  a  home- 

stead settler  claiming  the  land  by  virtue  of 
settlement  of  the  tract  after  the  native  allotment 

application  was  filed;  and  the  regulations  should 
not  be  interpreted  as  precluding  the  settler  from 
making  such  a  showing  and  challenge  after  he 
becomes  aware  of  the  conflict  simply  because 
the  showing  was  not  made  originally  when  he 
filed  his  notice  of  homestead  location. 
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Where  an  application  for  an  Alaskan  native  allot- 
ment is  filed  and  evidence  of  use  and  occupancy 

is  then  filed  in  support  and  subsequently  notice 

of  homestead  settlement  on  part  of  the  land  is 

filed  and  the  settler  later  files  acceptable  final 

proof  and  an  application  to  enter,  the  settler 
should  be  allowed    to  contest  the  allotment 
claim,  if  the  land  office  believes  the  claim  to 
be  valid,   but,  if  the  land  office  believes  the 
claim  not  to  be  valid,  proceedings  against  the 
allotment  claim  should  be  initiated  by  the  land 
office. 

Guy  T.   Hargroves,  A-30593  (Oct.    17, 

The  use  of  public  land  in  Alaska  for  grazing  is 
subordinate  to  its  use  for  agricultural  develop- 

ment,   but  where  land  is  included  in  a  valid 
grazing  lease  it  is  segregated  from  settlement, 
location  or  acquisition  under  the  nonmineral 
public  land  laws  unless  and  until  the  authorized 
officer  of  the  Bureau  of  Land  Management  de- 

termines that  the  grazing  lease  should,   in  the 
public  interest,   be  canceled  or  reduced  in  order 

to  permit  other  appropriate  development  of  the 
land,   and,   by  the  filing  of  his  application  to 
enter  such  leased  land,   a  homestead  applicant 

gains  only  the  right  to  have  his  application 
considered  and  a  preference  right  to  enter  the 

land  if  his  application  receives  favorable  con- 
sideration. 

Where  it  appears  that  a  tract  of  land,    currently 
included  in  a  grazing  lease,   provides  the 
most  practical  means  of  access  to  an  area 
which  is  utilized  for  recreational  purposes, 
there  is  no  public  interest  in  cancellation  of 
the  grazing  lease  to  the  extent  necessary  to 
permit  homestead  entry  of  the  tract  where 
allowance  of  the  homestead  entry  would  make 
public  access  to  the  recreational  area  sub- 

stantially more  difficult,   and  an  application  to 
enter  su'jh  land  under  the  homestead  la\«,s  is 
properly  rejected. 

A  hearing  is  not  required  by  sfitue  or  regulation 
in  connection  with  a  determination  of  the  com- 

parative merits  of    a  subsisting  grazing  lease 
and  an  application  for  homestead  entry  of  the 

same  land  in  Alaska,   and  a  request  for  hear- 
ing will  not  be  granted  unless  it  appears  that 

a  hearing  would  develop  facts  decisive  of  the 
matter  in  controversy  which  could  not  other- 

wise be  established. 

William  R.   C.   Croley,  A-30673  (May  11,    1967) 

The  cancellation  of  a  homestead  entry  in  Alaska 
and  the  rejection  of  final  proof  is  proper  where 
the  final  proof  on  its  face  shows  that  the  require- 

ments as  to  the  initiation  of  residence  and  as  to 
cultivation  have  not  been  met  by  the  entryman. 

Gary  L.  Owen,   A-30768  (June  20,   1967) 

Final  proof  on  a  homestead  entry  is  properly  re- 
jected and  the  entry  canceled  where  the  entry- 

man  shows  that  either  he  has  not  established 
residence  on  the  land  within  the  time  required 
by  the  homestead  law  or,  if  he  established  it 
timely,   he  has  not  maintained  it  as  required 
by  the  statute. 

Melvin  O.   Wright,   A-30839  (Dec.    29,    1967) 

A  homestead  final  proof  submitted  at  the  end  of 
the  fifth  entry  year,  whether  considered  as 

regular  or  commutation  proof,   must  be  re- 
jected and  the  entry  canceled  when  it  shows  on 

the  face  that  the  entryman  has  done  no  cultiva- 
tion at  all  in  the  fourth  and  fifth  entry  years. 

Pekka  Merikallio,   A-30892  (Mar.    5,    1968) 

An  application  for  a  homestead  entry  in  Alaska  is 
properly  rejected  where  it  is  filed  after  a 
selection  by  the  State  under  its  Statehood  Act, 
although  the  selection  application  was  originally 
filed  while  the  selected  lands  were  withdrawn 

but  was  subsequently  reasserted  by  amendments 
to  the  application  after  revocation  of  the  with- 

drawal, and  where  alleged  acts  of  settlement 
were   also  subsequent  to  an  amendment  of  the 

State's  selection  application  which  had  the  effect 
of  segregating  the  land  from  appropriation  by 
application  or  settlement  and  location. 

Charles  H.   Sells,   Patricia  J.    Davenport, 
A- 306 13  (Sept.    10,    1968)  75  I.  D.  297 

When  a  settler  on  lands  in  Alaska  who  bases  her 

claim  on  rights  obtained  through  a  prior  settler 

joins  in  litigation  seeking  review  of  a  Depart- 
mental decision  which  held  that  the  land  sought 

was  within  a  prior  valid  State  selection  and  not 
open  to  settlement  by  her  predecessor,   she  is 

bound  by  a  court  ruling  affirming  the  Depart- 
ment's decision,   and  she  gains  no  rights  to  the 

land  by  her  occupation  of  it. 

Neva  Pearl  Gingerich,  A-30651  (Sept.    12,    1968) 

Notices  of  location  of  settlement  or  occupancy 
claims  for  lands  in  a  State  selection  application 
held  to  have  been  validly  filed  as  of  a  time  prior 
to  the  submission  of  the  notices  earn  the  appli- 

cants no  claim  or  interest  in  the  lands  they 
describe. 

William  Hall,   Diane  Hall,   Boyd  D.   Kilgore, 

A-30849.  A-30852,  A-30857  (Sept.    16,    1968) 

A  notice  of  location  of  settlement  for  a  homestead 

in  Alaska  is  properly  rejected  where  it  is 
filed  after  a  selection  by  the  State  under  its 
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Statehood  Act,  although  the  selection  applica- 
tion was  originally  filed  while  the  selected 

lands  were  withdrawn  but  was  subsequently 
reasserted  by  amendments  to  the  application 
after  revocation  of  the  withdrawal,    and  where 
the  alleged  settlement  was  also  subsequent  to 

an  amendment  of  the  State's  selection  applica- 
tion which  had  the  effect  of  segregating  the  land 

from  appropriation  by  application  or  settlement 
and  location. 

Harold  J.   Hansen,   A-30955  (Apr.    8,    1969) 

The  question  as  to  whether  one  who  has  applied  for 
a  patent  to  land  in  Alaska  as  a  headquarters 
site  under  section  10  of  the  act  of  May  14,    1898 
as  amended,   or  an  adverse  homestead  claimant 
has  a  better  right  and  prior  right  of  possession 
is  by  the  provisions  of  that  statute  made  deter- 

minable exclusively  by  a  local  court  in  an  action 
to  quiet  title;  where  the  homestead  claimant 

has  filed  a  private  contest  against  the  head- 
quarters site  claimant  alleging  that  the  former 

initiated  his  homestead  claim  before  the  latter 

established  any  rights,  the  Department  will 
not  hold  a  hearing  on  the  issue  but  will  proceed 

with  the  patent  application  filed  by  the  head- 
quarters site  claimant  so  that  the  homestead 

claimant  may  avail  himself  of  the  statutory 
procedure  to  have  his  adverse  claim  litigated 
in  court. 

John  E.   Eckert,   Elmer  S.   Harrop,  A-30983 
(May  21,   1969) 

A  notice  of  location  of  settlement  for  a  homestead 

in  Alaska  is  properly  rejected  where  it  is  filed 
after  a  selection  by  the  State  under  its  Statehood 
Act,  although  the  selection  application  was 
originally  filed  while  the  selected  lands  were 
withdrawn  but  was  subsequently  reasserted  by 
amendments  to  the  application  after  revocation 
of  the  withdrawal . 

after  the  expiration  of  the  5-year  period  and  an 
entry  will  be  canceled  if  the  entryman  concedes 
that  the  requirement  was  not  met  during  the 
5-year  life  of  the  entry. 

Mrs.    Harril  Berr y_,   A-31108  (Apr.    1,    1970) 

Where  the  cultivation  attempted  on  muskeg  land  in 
Alaska  consisted  of  disking  and  seeding,   without 
removal  of  the  natural  vegetative  cover,   and  it 
appears  that  the  disking  resulted  only  in  the  slic- 

ing of  the  vegetative  mat  without  breaking  of  the 
underlying  soil,    the  cultivation  requirements  of 
the  homestead  law  have  not  been  satisfied,  and,  to 
the  extent  to  which  it  shows  such  cultivation, 
homestead  final  proof  is  properly  rejected. 

United  States  v.   Dale  Gladys  Garrett,   A-31064 
(May  28,    1970) 

A  protest  submitted  by  an  entryman,  whose  entry 
has  been  canceled  as  a  result  of  a  contest,  a- 
gainst  the  final  proof  filed  by  the  successful 
contestee  will  be  dismissed  when  the  protes- 

tant's  court  action  against  the  contestee  and  the 
Secretary  is  dismissed. 

Edna  V.   Frank,    1  IBLA  220  (Jan.    13,    1971) 

Where  a  homestead  entry   is  made  on  permafrost 
lands,    for  which  entry   the  entryman  is  en- 

titled to  two  years   credit   for  his  military 
service,    to  be  allocated  to  his  second  and 
third  entry  years,    and  the  entryman  during 
his   fourth  entry  year  plants  no   crops,  but 
takes   measures   to  drain  the  excessive  mois- 

ture with  a  view  to   raising  crops   in  the 
fifth  entry  year,   and  in  fact   does   raise   a 
crop   during  that  year,    the   cultivation  re- 

quirements of  the  homestead  laws  will  be 
deemed  to  have  been  satisfied. 

United  States   v.   William  Leonard  Grediagin, 
7   IBLA  1    (July  24,   1972) 

Bobby  Don  Layman,   A-31024  (Nov.   3,    1969) 

Since  a  withdrawal  made  by  Public  Land  Order  4582 

is  subject  to  "valid  existing  rights,"  a  successful 
contestant  of  a  homestead  entry  may  exercise  the 
preference  right  he  had  earned  upon  the  cancella- 

tion of  the  contested  entry,    although  it  had  not 
been  actually  awarded  prior  to  the  withdrawal; 
however,   an  application  filed  by  him  prior  to  no- 

tation of  the  cancellation  is  premature  and  must 
be  rejected. 

Louis  J.   Hobbs  A-31051  (Jan.    15,    1970) 

This  Department  does  not  have  authority  to 
extend  the  statutory  life  of  a  homestead 
entry  to  permit  the  entryman  to  construct 
a  habitable  house  on  it  after  the  expira- 

tion of  the  five  year  period,  and  the 
entry  will  be  canceled  if  appellant  fails 
to  have  a  habitable  house  on  the  entry  at 
the  time  for  submission  of  final  proof, 
absent  a  showing  that  equitable  adjudica- tion will   lie. 

A  homestead  entry  is  properly   canceled   for 
failure  of   the   entryman  to  meet   the  culti- 

vation requirements  where  he  admits   that 
he  merely  cleared  the   land  by  the  end  of 
the   fourth  year. 

The  Department  does  not  have  authority  to  extend 
the  5-year  life  of  a  homestead  entry  to  permit  the 
entryman  to  construct  a  habitable  house  on  it 

A  homestead  entry  is  properly  canceled   for 
failure  of  the  entryman  to  meet  the  resi- 

dence requirements  of  the  homestead  law  in 
that   the  entryman  was  absent   from  the  home- 

stead for  a  period  of  time  exceeding  five 
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months  each  entry  year      *d  notice  of  the 
absence  was  not  submitted   to   the   land  office 
as  prescribed  by  statute. 

Gene  L.   Brown,    7   IBLA  71   (Aug.    15,    1972) 

The  cancellation  of  a  homestead  entry   and  the 
rejection  of  the   final  proof  are  proper  when 
the   final  proof  on  its   face  shows   a   failure 
by  the  entrywoman   to  satisfy  the   residence 
and  cultivation  requirements   of  the  home- 

stead law. 

Lois   A.   Mayer.    7   IBLA  127   (Aug.   24,   1972) 

When   final  proof  shows   that   an  entryman 
met  the   cultivation   requirement   for 
the  fifth  entry  year  and  that   such 

entryman  is   entitled  to   two  years' 
credit   for  military  service  which 
he  may   allocate   to   the  partial  sat- 

isfaction of  his    residence   and   cul- 
tivation  requirenents,    leaving   a 

one-year  deficiency   in   cultivation, 
and  where   facts   are  alleged  which, 

if  proved,   mijjht  excuse   the  entryman's 
failure   to   cultivate   durinp   that  year, 
the   case  will  be  remanded   to  the   land 
office   for   a  determination   of  whether 
the  entryman '8   misfortunes  were   the 
cause  of  his    failure   to  meet   the  bal- 

ance  of   the   cultivation   reouirement. 

Bobby  L.    Cox.    7  IBLA  277   (Sept.    20,    1972) 

A  homestead   final  proof  submitted   at   the  end 
of  the   fifth  entry  year  must  be   rejected 
and   the  entry   canceled  where   it  shows   on   its 
face   that   the  entryman  has  not   cultivated 
in  any  of   the  entry  years. 

A  request   for   reduction   of   the  homestead 
cultivation   requirements   is  properly  denied 
where   the   record  shows   that    the  entryman 
has   failed  to  cultivate   any   of  the   culti- 

vable  land  within   the  entry. 

Ronald  E.   Hurst,   8  IBLA  1   (Oct.    3,    1972) 

Where  no  appeal   is   taken   from  a  decision 
canceling  a  homestead  entry   for   failure 
to  submit   final  proof   at   the  expiration 
of   the   term  of   the   entry,   and   final  proof 
is   submitted  six  years   subsequent   to  such 
decision,   res   judicata  and   the  doctrine 
of   finality  of   administrative   action  bar 
further   consideration   of   the   case  when  an 
appeal   is   taken   from  a  decision  rejecting 
final  proof. 

John  W.    Roth,    8  IBLA  39    (Oct.    11,    1972) 

An   application   for  a  reduction  in  the  area 
required  to  be  cultivated  on  a  homestead 

entry  is  properly   rejected  where   the   con- 
ditions prescribed  by   regulation   for  such 

a   reduction  do  not  exist. 

DeWitt  W.    Fields,    8  IBLA  160   (Nov.    22,   1972) 

The  portion  of   a  homestead  settlement   located 
on  lands   under  power  project  withdrawals   is 
null   and  void   and  such   lands   remain   reserved 
from  entry,    location  or  other  disposal  under 

the  public   land  laws  until   the  withdrawal   is 
vacated. 

Francis   I.   Hunt,    8  IBLA  390   (Dec.    19,    1972) 

homestead  settlement   claim  for  an   additional 
homestead  entry   under   the  Act   of  April   28, 
1904   (33  Stat.    527),    43  U.S.C.    §   213,   may  be 
made   for   unsurveyed   lands   in  Alaska  by  a 
person  otherwise  qualified  who  has    filed  an 
application   for  homestead  entry   on  a   form 
approved  by  the  Director,   Bureau  of   Land 

Management,    and  made   acceptable   final  proof 
on  his   original  homestead  settlement   claim, 
where   the  combined  area  of   the  two   claims 
does   not   exceed   160   acres. 

Davis  L.  Dann, 10  IBLA  221  (Apr.  4,  197  3) 
80  I.D.  268 

Where  a  homestead  entry  final  proof  on  its 
face  showed  insufficient  cultivated  acre- 

age in  the  fourth  calendar  year  of  the 
entry,  and  the  entry  is  conditionally 
rejected  for  that  reason  by  the  Bureau 
of  Land  Management  but  facts  are  alleged 

on  appeal  that  the  requisite  acreage  was 
actually  cultivated  during  the  fourth 

entry  year,  rather  than  the  fourth  calen- 
dar year,  the  decision  will  be  set  aside 

and  the  case  remanded  to  the  Bureau  to 

permit  appellant's  amendment  to  clarify the  final  proof. 

Dock  W.  Jones,  Jr.,  10  IBLA  303  (Apr.  26,  1973) 

It  was  proper  to  reject  an  alien's  final  proof  for  a 
coimuted  homestead  entry  where  the  governing  statute 

requires  that  "tJie  person  commuting  be  at  the  time 
a  citizen  of  the  United  States." 

Where  an  entryman  is  obliged  to  absent  himself  from 
his  homestead  for  six  weeks,  but  files  a  final  proof 
in  commutation  at  the  end  of  14  months  from  the 

establishment  of  residence,  the  six  weeks'  absence 
must  be  deducted  from  the  period  of  his  residence, 

as  the  regulation  directs,  "since  actual  presence 
on  the  land  for  not  less  than  14  months  is  re- 

quired." 

Where  tbe  final  proof  submitted  by  a  homestead 

entryman  shows  that  the  cultivation  require- 
ments of  the  homestead  laws  have  not  been 

met,  the  final  proof  is  defective  on  its 
face  and  is  subject  to  rejection  unless  a 
reduction  in  the  cultivation  requirements 
ia  warranted. 

An  entryman  who  seeks  commutation  of  his  homestead 

entry  without  liaving  performed  the  requisite  culti- 
vation and  without  having  applied  for  a  reduction 

of  the  cultivation  requirement  as  prescribed  by 
regulation  must  be  held  to  have  failed  to  comply 
with  the  law. 

Rune  E.  S.  Safve ,  13  IBLA  212  (Oct.  10,  1973) 
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Where  a  homestead  claimant  submits  a  final  proof  which 
shows  on  its  face  that  he  has  not  cultivated  the 

full  area  required  and  has  not  qualified  for  mili- 

tary credit  or  reduction  in  the  cultivation  require- 
ments, action  rejecting  final  proof  and  canceling 

the  claim  may  be  suspended  to  permit  the  entryman 

to  apply  to  purchase  not  more  than  five  acres  under 
the  Homesite  Act  of  May  26,  1934,  failing  which  the 

proof  will  be  finally  rejected  and  the  claim  can- 
celed. 

Lon  Phllpott,  13  IBLA  332  (Nov.  12,  1973) 

Where  land  included  in  a  homestead  entry  of  record 

is  Included  among  lands  withdrawn  "subject  to 
valid  existing  rights,"  the  withdrawal  attaches, 
as  of  the  date  of  the  withdrawal,  to  all  land 
described  including  the  homestead  land;  as  to 
the  homestead  land  the  withdrawal  becomes 

effective  eo  instantl  upon  termination  of  the 
homestead  entry. 

A  notice  of  location  filed  pursuant  to  the  home- 
stead laws  but  embracing  land   covered  by  a 

withdrawal  is  unacceptable  for  recordation. 

Jack  2.  Boyd  (On  Reconsideration).  15  IBLA  174 
(Mar.  27,  1974)  81  I.D.  150 

The  recordation  of  a  notice  of  location  of  a 

homestead  settlement  claim  on  unsurveyed  lands 
in  Alaska  without  the  locator  actually  occu- 

pying or  improving  the  land  is  a  mere  filing 
of  a  notice  of  intention  to  settle  thereon, 
and  one  who  contests  such  a  filing  has  no 
preferred  right  of  entry,  as  conferred  by 
the  Act  of  May  14,  1880,  in  the  event  such 
filing  is  subsequently  canceled. 

Donald  E.  white.  15  IBLA  382  (May  17,  1974) 

Final  proof  under  a  homestead  claim  in  Alaska 
is  not  acceptable  where  it  shows  that  the 
homesteader  did  not  establish  his  residence 
on  the  claim  until  more  than  two  years  after 
filing  his  notice  of  settlement. 

Residence  is  not  established  under  the  homestead 
law  by  occasional  visits  to  the  homestead  site 
to  select  areas  suitable  for  cultivation  and 
a  cabin  site.   There  must  be  present  both  the 
Intent  to  make  the  homestead  a  permanent  home 
and  such  actual  occupancy  as  will  evidence 
that  intent  within  six  months  of  filing  the 
homestead  entry,  or  within  one  year  if  an 
extension  is  granted. 

Hicks  Eugene  Read,  15  IBLA  403  (June  4,  1974) 

Where  a  homestead  entryman  submits  a  final  proof 
within  the  first  year  of  his  entry,  and  qualifies 

as  a  "veteran  of  other  wars,"  with  two  years 
credit  therefor,  the  cultivation  requirement 
is  waived. 

Settlement  on  land  under  the  homestead  laws  marks 

the  initiation  of  an  entry  which  has  a  maximum 
life  of  five  years.   Acts  performed  thereafter 

in  purported  compliance  with  the  homestead 
laws  avail  the  entryman  nothing. 

The  homestead  law  envisages  entry  thereunder  for 
the  purpose  of  farming.   If  one  enters  public 
lands  under  such  law,  knowing  that  the 

cultivability  of  the  land  is  "Very  Marginal  & 
Not  Practical,"  he  is  not  manifesting  the  good 
faith  required  by  that  law. 

Boyd  W.  Haynes,  16  IBLA  6  (June  14,  1974) 

Where  a  homestead  final  proof  has  been  finally 
rejected  because  the  proof  shows  on  its  face 
that  the  claimant  has  not  complied  to  any 
substantial  extent  with  the  cultivation 

requirements  of  the  law,  but  the  claimant 
subsequently  alleges  that  he  did  in  fact 
accomplish  far  more  cultivation  than  was 
indicated  by  the  final  proof,  and  offers 
evidence  in  support  of  this  allegation,  the 
case  will  be  remanded  to  allow  the  claimant 

another  opportunity  to  file  an  acceptable 

final  proof  which  will  be  subject  to  veri- 
fication by  field  examination  and  inquiry. 

Lon  Phllpott  (On  Reconsideration) .  16  IBLA  285 

(Aug.  6,  1974) 

The  amendment  of  the  land  description  in  a  home- 
stead entry,  three  years  into  the  entry,  to 

comport  with  the  newly  filed  survey  plat  for 
the  township  does  not  constitute  the  filing 
of  a  new  entry  running  from  the  date  of  the amendment . 

No  matter  what  an  entryman  intended  when  he  filed 
an  amended  land  description  after  erroneously 

residing  and  working  on  other  lands,  such  fil- 
ing could  not  have  been  considered  a  new  filing 

since  the  lands  described  were  withdrawn  from 

entry  between  the  time  of  the  original  filing 
and  the  time  of  the  filing  of  the  amended 
description. 

The  Department  of  the  Interior  has  no  authority 
to  extend  the  statutory  life  of  a  homestead 
entry;  the  grant  of  an  extension  of  time  was 
a  grant  of  time  for  filing  proof,  not  time  to 
allow  appellant  to  cultivate  or  otherwise  meet 
the  requirements  of  the  law. 

An  amendment  to  a  pending  blanket  state  selection 
will  not  be  construed  under  the  rule  of  Udall  v. 
Kalerak,  396  F. 2d  764  (1968),  to  Include  a  tract 
of  land  not  described  where  the  State  has 

specifically  excluded  that  tract  from  its 
selection  and  never  reinstated  its  application 
as  to  it. 

A  settlement  claim  otherwise  proper  is  not  ad- 
versely affected  by  the  rejection  by  the  State 

Office  of  a  notice  of  location. 

Llovd  D.  Sudder,  16  IBLA  1  (June  14,  1974) 

Cultivation  and  residence  by  an  entryman  on  land 
not  in  his  entry  that  lie  mistakenly  occupied 

during  the  life  of  the  entry  cannot  be  consid- 
ered in  determining  the  adequacy  of  final  proof 

filed  for  the  entry. 

Homestead  final  proof  which  does  not  on  its  face 

assert  establishment  o'f  residence  within  the 
required  time,  sufficient  length  of  residence, 
and  sufficient  cultivation,  fails  to  show  sub- 

stantial compliance  with  the  homestead  law; 
a  request  for  equitable  adjudication  based  on 
such  proof  will  be  denied. 
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A  request  to  file  commuted  proof  will  be  rejected 
where  the  final  proof  falls  to  show  sufficient 
cultivation  to  meet  the  requirements  for  commuted 
proof . 

Flonle  Thomas.  18  IBLA  7  (Nov.  7,  1974) 
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Stat.    954  and  Native  townsite  lots  granted  pur- 
suant to  the  act  of  May  25,    1926,   44  Stat.    629. 

Condemnation  of  Alaska  Native  Allotments  and 
Native  Townsite  Lots  Under  25  U.  S.  C.   sec.    357 

;i964),    M-36763  (Apr.    28,    1967) 

INDIAN  AND  NATIVE  AFFAIRS 

An  enrolled  member  of  the  Comanche  Tribe  of 
Indians  of  Oklahoma  is  not  entitled  to  an  Indian 
allotment  in  Alaska  under  the  act  of  May  17, 
1906,   as  amemded,   which  authorizes  the 
Secretary  of  the  Interior  to  allot  land  to  Indian 
Natives  of  Alaska. 

Bertha  Mae  Tabbytite,  Glenn  M.  Clarke  v. 

Bertha  Mae  Tabbytite,  A-29636,  A-29938 
(Mar.    23,    1965)  72  I.  D.    124 

Lands  in  Alaska  withdrawn  "in  connection  with  the 
administration  of  native  affairs  in  the  vicinity 

of  Eklutna"  was  for  the  benefit  of  the  Alaska 
natives  at  Eklutna  and  may  be  leased  by  the 
Secretary  of  the  Interior  for  uses  that  will 
promote  the  purposes  of  the  withdrawal,   but 
rents  must  be  covered  into  the  Treasury  of  the 
United  States  and  cannot  be  paid  to  the  natives. 

Leasability  of  Lands  in  the  Vicinity  of  Eklutna 
Withdrawn  by  Public  Land  Order  No.    2427, 
M-36761  (May  1,    1967) 

An  application  for  a  native  allotment  in  Alaska 
which  has  not  been  allowed  or  approved  at  the 
time  regulations  are  amended  to  provide  that 

the  filing  of  an  acceptable  application  will  seg- 
regate the  land  to  the  extent  that  subsequent 

applications  must  be  rejected  except  when  a 

showing  that  the  native  has  permanently  aban- 
doned use  or  occupancy  of  the  area  accompanies 

the  application,  may  be  challenged  on  the  ground 

there  has  been  such  an  abandonment  by  a  home- 
stead settler  claiming  the  land  by  virtue  of 

settlement  of  the  tract  after  the  native  allotment 

application  was  filed;  and  the  regulations  should 
not  be  interpreted  as  precluding  the  settler  from 
making  such  a  showing  and  challenge  after  he 
becomes  aware  of  the  conflict  simply  because 
the  showing  was  not  made  originally  when  he 
filed  his  notice  of  homestead  location. 

Where  an  application  for  an  Alaskan  native  allot- 
ment is  filed  and  evidence  of  use  and  occupancy 

is  then  filed  in  support  and  subsequently  notice 
of  homestead  settlement  on  part  of  the  land  is 
filed  and  the  settler  later  files  acceptable  final 
proof  and  an  application  to  enter,  the  settler 
should  be  allowed  to  contest  the  allotment 
claim,  if  the  land  office  believes  the  claim  to 
be  valid,  but,  if  the  land  office  believes  the  . 
claim  not  to  be  valid,  proceedings  against  the 
allotment  claim  should  be  initiated  by  the  land 
office. 

The  Federal  Indian  liquor  laws,    18  U.  S.  C.   sees. 
1154  and  1156  (1964  ed.  ),  as  modified  by  18 
U.S.C.   sec.    1161  (1964  ed.),  are  applicable 
in  Alaska  to  the  Congressional,  Secretarial 
and  Executive  Order  native  reservations  and 

to  dependent  native  communities  organized 
under  the  Act  of  June  18,   1934,   25  U.  S.  C. 
sees.   476,   479  (1964  ed.  ). 

The  Act  of  March  3,    1899  (30  Stat.    1253,    1274), 
as  amended  (35  Stat.    600,   603),  providing  for 
control  of  liquor  traffic  among  Alaska  natives, 
is  no  longer  operative,  since  it  applies  only  to 
Alaska  natives  who  have  not  become  United 
States  citizens,  and  all  Alaska  natives  were 
made  citizens  by  the  Act  of  June  2,    1924  (43 Stat.    253). 

Liquor  Problems  in  "Indian  Country"  in  Alaska, 
ivi-36712  (Sept.    26,    1967) 

The  Federal  Indian  Liquor  laws,    18  U.S.C.   sees. 
1154  and  1156  (1964  ed.  ),  as  modified  by  18 
U.S.C.   sec.    1161  (1964  ed.),  are  applicable  in 
Alaska  to  the  Congressional,  Secretarial  and 
Executive  Order  native  reservations  and  to 

dependent  native  communities. 

Liquor  Control,   Indian  Communities,  Alaska, 
M-36712  (Supp.  )  (Jan.    15.    1968) 

Guy  T.   Hargroves,   A-30593  (Oct.    17,    1966) 

The  act  of  March  3,    1901,   31  Stat.    1084,   25 
U.  S.  C.   sec.    357  (1964)  authorizes  the  State  of 
Alaska  to  condemn  Native  allotments  granted 
pursuant  to  the  act  of  May  17,    1906,   34  Stat. 
197,  as  amended,   act  of  August  2,    1956,   70 

A  native  village  in  Alaska  can  contract  for  a  claims 
attorney  by  action  of  a  general  meeting  of  the 

village  (or  its  governing  body,   if  it  is  specifi- 
cally authorized  to  enter  into  attorney  contracts 

for  the  village),   but  only  after  approval  of  the 
Secretary  of  the  Interior  or  his  authorized 
representative. 
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A  native  village  in  Alaska  recognized  as  having 
relations  with  the  Federal  Government  has  the 

exclusive  privilege  of  prosecuting  a  village 
claims  against  the  United  States  under  the  Indian 
Claims  Commission  Act  (25  U.  S.  C.   sec.    70i), 
and  individual  members  of  the  village  cannot 
make  a  representative  claims  attorney  contract 

to  prosecute  the  village's  claims. 

Ahtna  Tanah  Ninnah  Association  (Copper  River 
Indian  Land  Association)  in  Alaska  is  not  a 
recognized  tribe  or  band  of  Indians  and  has  no 
authority  to  execute  an  attorney  contract  sub- 

ject to  R.  S.   sec.   2103,  as  amended,   25  U.  S.  C. 
sec.   81  (1964). 

The  Arctic  Slope  Native  Association  in  Alaska  is 
not  a  recognized  tribe  or  band  of  Indians  and 

has  no  authority  to  execute  an  attorney  con- 
tract subject  to  R.  S.   sec.    2103,  as  amended, 

25  U.S.  C.   sec.   81  (1964). 

Approval  of  Claims  Attorney  Contracts  of  Arctic 
Slope  Native  Association  and  Ahtna  Tanah  Ninnah 

Association  (Copper  River  Indian  Land  Associa- 
tion),  M-36744  (Apr.   8.    1968) 

The  Alaska  Federation  of  Natives  is  not  an  "Indian 

chartered  corporation"  and  is  not  eligible  for  a 
loan  from  the  revolving  fund  established  pur- 

suant to  section  10  of  the  Indian  Reorganization 
Act  of  June  10,    1934,   48  Stat.    986,   as  amended, 

25  U.S.  C.    sec.    470  (1964),   nor  is  it  a  "tribe, 
band  or  group  '  otherwise  eligible  for  such  a 
loan  under  authority  of  the  act  of  May  7,    1948, 
62  Stat.    211,   25  U.S. C.    sec.    482(1964).     Even 
if  otherwise  eligible,   such  a  loan  could  not  be 
made  for  the  purpose  of  enabling  it  to  attempt 

to  secure  the  passage  of  congressional  legisla- 
tion. 

Eligibility  of  Alaska  Federation  of  Natives  for 

Loan  from  Revolving  Fund  for  Loans,    M-36772 
(July 

is  premature  and  properly  rejected  where  it 
asserts  establishment  of  occupancy  less  than 
half  a  year  prior  to  the  filing  of  the  application. 

Where  a  protest  is  filed  against  the  inclusion  of  a 
tract  of  land  in  an  application  for  State  selec- 

tion filed  by  the  State  of  Alaska  on  grounds 
that  the  protestant  has  aboriginal  or  possesso- 

ry rights  to  the  land,   and  where,   prior  to 
final  disposition  of  the  protest,   the  Depart- 

ment withdraws  all  unreserved  public  lands 
in  Alaska  from  selection,   settlement,   location 
and  entry  under  the  public  land  laws  and  sus- 

pends action  on  pending  State  selection  ap- 
plications for  the  purpose  of  permitting  reso- 

lution of  conflicts  between  native  claims  and 
State  selections,   action  on  the  protest  will  be 

suspended  until  such  time  as  the  State's  ap- 
plication is  considered  on  its  merits. 

Theodore  A.    Velanis,   A-30953  (Mar.    7,    1969) 

Where  an  application  for  a  native  allotment  under  the 
act  of  May  17,    1906,   as  amended,   describes  land, 
which  at  the  time  of  filing  is  ■  included  in  a  State  of 
Alaska  selection  application  that  had  been  tenta- 

tively approved  to  the  State,   and  alleges  occupan- 
cy from  a  date  prior  to  the  filing  of  the  State  se- 

lection,  and  where  evidence  of  the  applicant's  oc- 
cupancy has  not  been  developed,   the  rejection  of 

the  allotment  application  will  be  set  aside  and  the 
case  remanded  for  further  investigation  of  the  al- 

leged occupancy. 

Archie  Wheeler.   1   IBLA  139    (Dec.    7,   1970) 

No  rights  are  acquired   under   the  Alaska  Native 
Allotment  Act,    48  U.S.C.    55   357,    357a,    357b 
(1958)   by  a  native  who  purportedly  commenced 
his   occupation  of    the    land   at   a    time  when 
the  land  was  withdrawn    from  all    forms  of 
appropriation  and  where  after   the  withdrawal 
was  revoked,    the   land  was  opened   only   for 
the  filing  of  State   selection  applications. 

An  application  for  a  native  allotment  under  the 
act  of  May  17,    1906,   is  properly  rejected 
where,  at  the  time  of  alleged  settlement  on 
land,   the  land  was  withdrawn  from  settlement 
and  location  for  use  of  the  Department  of  the 
Navy  and  where,   at  the  time  of  filing  of  an 
application  for  the  land  after  revocation  of  the 
withdrawal,   the  land  was  included  in  a  State 
selection  application  of  the  State  of  Alaska 
filed  during  a  period  in  which  the  State  had  a 
preference  right  to  select  lands  released 
from  the  withdrawal  before  other  applications 
could  be  considered. 

In  view  of  the  provision  in  the  act  of  May  17,    1906, 

that  the  allottee  must  show  substantially  con- 
tinuous use  and  occupancy  for  5  years,   an  ap- 

plication for  a  native  allotment  under  the  act 

Harold  J.  Naughton,    3  IBLA  237  (Sept.    13, 
78  I.D. 

1971) 

300 

Where  an  application  for  a  native  allotment 
under  the  Act  of  May  17,  1906,  as  amendec, 
describes  land,  which  at  the  time  of  filing 
is  Included  in  a  State  of  Alaska  selection 

application  that  had  been  tentatively 

approved  to  the  State,  and  alleges  occu- 
pancy from  a  date  prior  to  the  filing  of 

the  state  selection,  and  where  evidence  of 

the  applicant's  occupancy  has  not  been 
developed,  the  rejection  of  the  allotment 
application  is  properly  set  aside  and  the 
case  remanded  for  further  investigation  of 
the  alleged  occupancy. 

Lucy  S.  Ahvakana, 
(Oct.  22,  1971) 

State  of  Alaska.  3  IBLA  341 
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Historical  differences  between   the   situation   xn 
Alaska  and   the  other   states   afford   reasons   for 

different   interpretations  of   legislation   per- 
taining to  Alaska  natives   and   legislation 

pertaining  to   Indians   in   the   other   states. 
Therefore   section  8  of   the   Act   of   May   17,    1884, 
regarding  the  occupancy  of  Alaska  natives  and 
others   upon  public   land,    is  not   in  pari  materia 
with  the  disclaimer  provision   in  section  3  of 
the  Utah  Enabling  Act  of  1894,   as  to  lands 

"owned  or  held  by  any   Indian  or   Indian  Tribes." 

Navajo  Tribe  of   Indians 
(June   29,   1973) 

State  of   Utah/   12    IBLA  1 

80   I.D.    441 

1944  (16  U.S.  C.   sec.  825s),  the  Act  of  August ! 
1955  (69  Stat.    618),  and  statutory  authorities 
of  the  Department  respecting  investigations 
relating  to  projects  for  the  development  and 
utilization  of  water,  power  and  related  re- 

sources in  Alaska,  s.tch  as  the  Public  Land 
Administration  Act  of  1961  (43  U.  S.  C.  sec. 
1362).  The  appropriations  limitation  in  the 
1955  Act  does  not  apply  to  study  and  planning 
activities  justified  under  other  laws. 

Alaska  Power  Administration  Planning  and  Study 

Authority,    M-36727  (Mar.    27,    1968) 

Under   the  Alaska  Native  Allotment  Act,   43  U.S.C.    St 
270-1   to  270-3   (1970),   no  rights  were  acquired  by 
an  applicant  who   asserted   commencement   of   settle- 

ment on   land  when   it  was   included   in  a  grazing 
lease   issued   under   the  Alaska  Grazing  Act  of 
Mar.    4,    1927,   as  amended,   43  U.S.C.    55   316, 

316a-o    (19  70)  .""Fecause   the   land  was   segregated from  adverse  appropriation  until   the  Department 
acted   to  exclude   the   land   sought   from  the  grazing 
lease. 

Helena  M.    Schwiete.    14   IBLA  305    (Feb.    1,    1974) 

Withdrawn   lands   and   lands   otherwise   closed  to  non- 
mineral   entry  are  not   open  to  appropriation 
under   the  Alaska  Native  Allotment   Act. 

Substantial  use  and  occupancy,  as  contemplated  by 
the  Alaska  Native  Allotment  Act,  must  be  by  the 
native  as  an  independent  citizen  for  himself  or 
as  head  of  a  family,  and  not  as  a  minor  child 
occupying  or  using  the  land  in  company  with  his 
parents. 

Arthur   C.    Nelson   (On  Reconsideration).    15   IBLA   76 
(Mar.    11,    1974) 

LAND  GRANTS  AND  SELECTIONS 

No  rights  are  acquired  under  the  Alaska  Native 
Allotment  Act,  48  U.S.C.  §§  357,  357a,  357b 

(1958)  by  a  native  who  purportedly  commenced 
his  occupation  of  the  land  at  a  time  when 
the  land  was  withdrawn  from  all  forms  of 

appropriation  and  where  after  the  withdrawal 
was  revoked,  the  land  was  opened  only  for 
the  filing  of  State  selection  applications. 

Although  the  existence  of  a  grazing  lease, 
issued  under  the  Act  of  March  4,  1927,  48 

U.S.C.  §§  471,  471a-471o  (1958)  is  effec- 
tive to  bar  settlement  of  the  land  covered 

thereby,  it  does  not  preclude  the  filing 
of  a  State  selection  application  for  the 
land,  which,  when  filed,  segregates  the 
land  from  all  appropriations  based  upon 
application  or  settlement  or  location. 

Harold  J.  Naughton,  3  IBLA  237  (Sept.  13,  1971) 

78  I.D.  300 

Where  the  revocation  of  a  withdrawal  order  pro- 
vides that  "[t]he  lands  released  from  with- 

drawal by  this  order  shall  not  be  subject  to 
application,  location,  settlement,  entry  or 
other  forms  of  appropriation  under  the  public 
land  laws  until  further  order  of  an  authorized 

officer  of  the  Bureau  of  Land  Management,"  land 
affected  by  the  revocation  is  not  opened  to 
settlement  under  the  Alaska  Native  Allotment 

Act  of  May  17,  1906,  by  an  order  opening  the 
land  for  State  selection. 

Mary  Gallagher ,  16  IBLA  294  (Aug.  9,  1974) 

Generally 

When  the  State  of  Alaska  has  previously  indicated 
that  it  does  not  intend  its  selection  applications 
filed  for  lands  in  outstanding  entries  to  attach 
in  cases  where  the  entry  is  relinquished  and 
subsequently  filed  upon,    and  such  a  case 
arises,    the  State  will  be  given  30  days  to  in- 

dicate whether  it  accedes  to  its  prior  statement 
and  if  it  does  not  inform  the  Department  to  the 
contrary  the  homestead  application  which  con- 

stituted the  subsequent  filing  will  be  considered. 

IRRIGATION  AND  POWER Larry  Dale  Hoekzema,   A-30470  (Feb.    17, 

The  authority  of  the  Alaska  Power  Administration 
to  engage  in  general  investigations  and  planning 
and  resource  studies  pursuant  to  Secretarial 
Order  No.    2900  derives  from  several  separate 
but  overlapping  statutory  authorizations,   in- 

cluding section  5  of  the  Flood  Control  Act  of 

Where  a  protest  is  filed  against  the  inclusion  of  a 

tract  of  land  in  an  application  for  State  selec- 
tion filed  by  the  State  of  Alaska  on  grounds 

that  the  protestant  has  aboriginal  or  possesso- 
ry rights  to  the  land,  and  where,  prior  to 

final  disposition  of  the  protest,  the  Depart- 
ment withdraws  all  unreserved  public  lands  in 
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Alaska  from  selection,   settlement,   location 

and  entry  under  the  public  land  laws  and  sus- 
pends action  on  pending  State  selection  appli- 

cations for  the  purpose  of  permitting  resolu- 
tion of  conflicts  between  native  claims  and 

State  selections,  action  on  the  protest  will  be 

suspended  until  such  time  as  the  State's  appli- 
cation is  considered  on  its  merits. 

Theodore  A.   Velanis,  A-30953  (Mar.    7,    1969) 

Where  an  application  for  a  native  allotment  under  the 
act  of  May  17,  1906,  as  amended,  describes  land, 
which  at  the  time  of  filing  is  included  in  a  State  of 
Alaska  selection  application  that  had  been  tenta- 

tively approved  to  the  State,  and  alleges  occupan- 
cy from  a  date  prior  to  the  filing  of  the  State  se- 

lection, and  where  evidence  of  the  applicant's  oc- 
cupancy has  not  been  developed,  the  rejection  of 

the  allotment  application  will  be  set  aside  and  the 

case  remanded  for  further  investigation  of  the  al- 
leged occupancy. 

Archie   Wheeler.    1   IBLA  139    (Dec.    7,    1970) 

For  the  purposes  of  the  Federal-Aid  Highway  Act  of 
1958,    23  U.S.  C.    sec.    120  (Supp.    V,    1969)those 
lands  selected  by  the  State  of  Alaska  pursuant  to 
the  Alaska  Statehood  Act  of  1958  (72  Stat.   339) 
remain  public  lands  until  such  time  as  a  final 
patent  has  been  issued  to  the  State. 

Distribution  of  Funds  for  Federal  Aid-Highways 
Based  on  Area  of  Lands  in  Federal  Ownership  in 
Alaska,    M-36834  (Aug.    27,    1971) 

Where  an  application   for   a  native   allotment 
under   the  Act  of  May   17,    1906,   as   amended, 
describes   land,  which  at   the   time  of    filing 
Is   included   in  a  State  or   Maska  selection 
application   that   had  '.*een   tentatively 
approved   to  the  State,   and  alleges  occu- 

pancy from  a  date   prior   co   the   filing  cf 
the   state   selection,   and  vhere  evidence  of 

the  applicant's   occupancy  has  not   been 
developed,    the   relection   of    the   allotment 
application   is   properly  set   aside   and   the 
case   remanded   for   further   investigation  of 
the  alleged  occupancy. 

Lucy  S.   Ahvakana.    State   of  Alaska.    3  IBLA  341 
(Oct.    22,   1971) 

A  selection  filed  by    the   State   of   Alaska   under 
its   Statehood   Act   segregates    the    land   from  all 
appropriations  based   on   settlement   and    location 
when   the   application   is   accepted  by   BLM  and   posted 
to   the  appropriate   land  status  records.      A 
Native   allotment   application  is   properly   rejected 
where  occupation  and  use  began  after   the   filing 
of   an  acceptable   state   selection. 

ALASKA — Continued 
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Genera lly_ — Cont  inued 
An  amendment  to  a  pending  blanket  state  selection 

will  not  be  construed  under  the  rule  of 
Udall  v.  Kalerak.  396  F.2d  764  (1968),  to 
include  a  tract  of  land  not  described  where 
the  State  has  specifically  excluded  that 
tract  from  its  selection  and  never  reinstated 

its  application  as  to  it. 

Lloyd  P.  Sudder.  16  IBLA  1  (June  14,  1974) 

A  State  of  Alaska  selection  filed  under  the 
Statehood  Act  segregates  the  land  described 
therein  from  all  appropriations  based  on 
settlement  and  location.   A  notice  of 
location  asserting  settlement  after  a  state 

selection  application  is  filed  is  unaccept- 
able for  recordation  and  no  rights  can  be 

established  by  settlement  after  that  date. 

Bobby  w.  Brown.  18  IPLA  228  (Dec.  31,  1974) 

Where  the  revocation  of  a  withdrawal  order 

provides  that  "[t]he  lands  released  from 
withdrawal  by  this  order  shall  not  be  sub- 

ject to  application,  location,  settlement, 
entry  or  other  forms  of  appropriation  under 
the  public  land  laws  until  further  order 
of  an  authorized  officer  of  the  Bureau  of 

Land  Management,"  land  affected  by  the 
revocation  is  not  opened  to  settlement 
under  the  Alaska  Native  Allotment  Act  of 

May  17,  1906,  by  an  order  opening  the 
land  for  State  selection. 

Helen  F.  Smith,  15  IBLA  301  (May  8,  1974) 

Mary  Gallagher.  16  IBLA  294  (Aug .  9 ,  1974) 

A  selection  filed  by  the  State  of  Alaska  under 
its  Statehood  Act  segregates  the  land  from 

all  appropriations  based  on  subsequent  settle- 
ment and  location.  A  native  allotment  appli- 

cation is  properly  rejected  where  occupation 
and  use  began  after  the  filing  of  an  accept- 

able state  selection. 

Natalia  Wassilliey,  17  IBLA  348  (Oct.  29,  1974) 

Applications 

A  selection  filed  by  the  State  of  Alaska  for  lands 
granted  to  it  by  the  Statehood  Act  which  is 
accepted  by  the  land  office  and  posted  on  the 
public  land  records  segregates  the  land  from 
all  appropriations  based  on  settlement  and 
location  so  long  as  it  remains  of  record,    despite 
the  fact  that  the  selected  land  was  in  a  with- 

drawal at  the  time  the  State  filed  its  selection. 

While  in  general  an  application  or  selection  filed 
by  a  State  for  land  while  it  is  withdrawn  is    in- 

valid and  does  not  become  valid  upon  revocation 
of  the  withdrawal,    the  rule  against  premature 

filing  was  adopted  for  administrative  con- 
venience and  to  insure  equality  of  opportunity 

to  file  and  where  these  considerations  are  not 

pertinent,    amendments  to  a  premature  applica- 
tion filed  by  the  State  during  a  statutory 
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preference-right  period  and  thereafter  may  be 
accepted  as  reaffirmations  of  the  original  filing 
and  treated  as  though  the  State  had  refiled  its 

original  application  at  the  time  of  the  amend- ments . 

State  of  Alaska,    Andrew  J.    Kalerak,    Jr., 
A-30518  (Jan.   20.    1966)  73  I.D.I 

Appl  i. c  a  t  io  n  s  —  Con  t  inued 

An  application  for  a  homestead  entry  and  a  notice 
of  settlement  and  location  created  no  claim  or 
interest  in  land  which  had  been  withdrawn  from 

appropriation  by  a  valid  State  selection  at  the 
time  the  application  was  filed  or  settlement 
made. 

Dale  Johnson,  A- 30806  (Sept.    17,   1968) 

Where  a  State  of  Alaska  selection  has  been  tenta- 

tively approved,  the  State,   and  not  the  Secre- 
tary of  the  Interior,  has  authority  to  issue 

conditional  leases  for  the  selected  lands. 

Charles  Schraier,   Robert  Schulein  et  al. , 
A-30814,  A-30816  (Nov.   21,    1967) 

An  application  for  a  homestead  entry  in  Alaska  is 
properly  rejected  where  it  is  filed  after  a 
selection  by  the  State  under  its  Statehood  Act, 
although  the  selection  application  was  originally 
filed  while  the  selected  lands  were  withdrawn 

but  was  subsequently  reasserted  by  amendments 

to  the  application  after  revocation  of  the  with- 
drawal,  and  where  alleged  acts  of  settlement 

were  also  subsequent  to  an  amendment  of  the 

State's  selection  application  which  had  the  effect 
of  segregating  the  land  from  appropriation  by 
application  or  settlement  and  location. 

Charles  H.   Sells,   Patricia  J.   Davenport, 

A-30613  (Sept.    10,    1968)  75  I.  D.  297 

When  a  settler  on  lands  in  Alaska  who  bases  her 

claim  on  rights  obtained  through  a  prior  settler 

joins  in  litigation  seeking  review  of  a  Depart- 
mental decision  which  held  that  the  land  sought 

was  within  a  prior  valid  State  selection  and  not 
open  to  settlement  by  her  predecessor,   she  is 

bound  by  a  court  ruling  affirming  the  Depart- 
ment's decision,   and  she  gains  no  rights  to  the 

land  by  her  occupation  of  it. 

Neva  Pearl  Gingerich,  A-30651  (Sept.    12,    1968) 

Notices  of  location  of  settlement  or  occupancy 

claims, for  lands  in  a  State  selection  application 
held  to  have  been  validly  filed  as  of  a  time  prior 
to  the  submission  of  the  notices  earn  the  appli- 

cants no  claim  or  interest  in  the  lands  they 
describe. 

William  Hall,   Diane  Hall,   Boyd  D.    Kilgore, 
A-30849,  A-30852,  A-30857  (Sept.    16,    1968) 

Where  land  covered  by  a  prematurely  filed  State 
selection  is  described  in  notices  of  publication 
published  after  the  land  has  become  available 
for  selection,  the  notices  will  be  considered  as 

reassertions  of  the  State's  selection  and  will 

segregate  the  land  they  describe  from  all  ap- 
propriation by  application  or  settlement  so 

that  an  application  for  homestead  entry  filed 
thereafter  is  properly  rejected. 

John  Gonzales,   A-30604  (Sept.    26,    1968) 

Where  a  prematurely  filed  State  selection  is  a- 
mended  after  the  land  has  become  available  for 

selection  and  during  a  preference  period  grant- 
ed the  State,  the  amendment  will  be  considered 

a  reassertion  of  interest  in  the  lands  originally 
applied  for  and  will  be  considered  as  a  refiling 
of  the  original  application  and  will  segregate  the 
land  it  describes  from  all  appropriation  by  ap- 

plication or  settlement;  thus  an  application  for 
homestead  entry  filed  thereafter  is  properly 

rejected. 

Dell  M.    Husted,   A-30932  (Dec.    5,    1968) 

A  notice  of  location  of  settlement  for  a  homestead 

in  Alaska  is  properly  rejected  where  it  is 
filed  after  a  selection  by  the  State  under  its 

Statehood  Act,  although  the  selection  applica- 
tion was  originally  filed  while  the  selected 

lands  were  withdrawn  but  was  subsequently 
reasserted  by  amendments  to  the  application 
after  revocation  of  the  withdrawal,   and  where 
the  alleged  settlement  was  also  subsequent  to 

an  amendment  of  the  State's  selection  applica- 
tion which  had  the  effect  of  segregating  the  land 

from  appropriation  by  application  or  settlement 
and  location. 

Harold  J.   Hansen,  A-30955  (Apr.   8,    1969) 

A  notice  of  location  of  settlement  for  a  homestead 

in  Alaska  is  properly  rejected  where  it  is  filed 
after  a  selection  by  the  State  under  its  Statehood 
Act,  although  the  selection  application  was 
originally  filed  while  the  selected  lands  were 
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withdrawn  but  was  subsequently  reasserted  by 
amendments  to  the  application  after  revocation 
of  the  withdrawal. 

Bobby  Don  Layman,    A-31024  (Nov.    3,    1969) 

A  homestead  application  mist  be  rejected 
when  filed  at  a  time  when  the  Master  Title 

Plat  in  the  local  Bureau  of  Land  Management 
office  shows  prima  facie  that  the  lands  are 
embraced  in  a  state  selection  application 
and  the  serial  register  sheet,  referred  to 
on  the  plat ,  shows  that  tentative  approval 
has  been  given  to  the  state  selection  for 
those  lands . 

State  of  Alaska.  Kenneth  D.  Makepeace, 

6  IBLA  58  (May  22,  1972)   79  I.D.  391 

ALASKA — Continued 

LAND  GRANTS  AND  SELECTIONS — Continued 

University  of_ Alaska 

Where  an  oil  and  gas  lease  offer  was  filed  prior  to 
enactment  of  the  Alaska  Statehood  Act  on  July  7, 
1958,   a  selection  for  the  land  was  file  thereafter 

by  the  Territory  of  Alaska  pursuant  to  the  grant 
for  the  University  of  Alaska,   and  a  lease  was 
subsequently  issued  in  response  to  the  offer  and 
prior  to  the  admission  of  the  State  of  Alaska  on 
Jan.    3,    1959,   it  is  error  to  cancel  the  lease 
because  of  the  filing  of  the  selection  and  it  is 
immaterial  that  subsequent  to  the  admission  of 
the  State  the  land  was  patented  to  the  State 
pursuant  to  the  selection. 

M.  B.    Kirkpatrick,   A-29709  (Mar.    29,    1965) 

NATIVE  ALLOTMENTS 

Mental Jiealth 

A  State  selection  filed  by  the  State  of  Alaska  under 

the  act  of  July  28,    1956,   segregates  the  select- 
ed land  from  all  subsequent  filing  under  other 

public  land  laws,   but  it  does  not  preclude  fa- 
vorable consideration  of  a  previously  filed 

application  under  a  different  law,   and  a  re- 
jection of  a  previously  filed  small  tract  appli- 

cation solely  on  the  ground  that  a  State  selec- 
tion is  later  filed  is  erroneous. 

Fred  J.    Rand,   Earl  E.    Cook,   A-30228 
(Mar.    26,    1965) 

Gene's  Auto  Service,   Inc. 
A-30360  (June  30,    1965) 

indie  C.  Immel 

An  application  for  an  allotment  under  the 
Native  Allotment  Act  of  May  17,  1906, 
which  on  its  enactment  provided  for  the 
allotment  of  nonmineral  lands,  must  be 

rejected  where,  prior  to  the  alleged 
occupancy  and  use  of  the  land,  the  land 
had  been  set  anart  by  executive  order  as 
a  naval  petroleum  reserve  for  oil  or  gas, 

and  where,  prior  to  the  amendment  of  the 
Native  Allotment  Act  authorizing  the 
allotment  of  vacant,  unappropriated  and 
unreserved  land  in  Alaska  that  may  be 
valuable  for  coal,  oil  or  gas  deposits, 
all  the  lands  within  the  naval  petroleum 
reserve  were  and  still  are  withdrawn  by 

public  land  order  from  all  forms  of  ap- 
propriation under  the  public  land  laws. 

Elaie  May  Pikok  Crow,  3  IBLA  114  (Aug.  20.  1971) 

Mineral^  Lands 

Where  an  oil  and  gas  lease  offer  was  filed  prior  to 
enactment  of  the  Alaska  Statehood  Act  of  July  7, 
1958,   a  selection  for  the  land  was  filed  thereafter 
by  the  Territory  of  Alaska  pursuant  to  the  grant 
for  the  University  of  Alaska,   and  a  lease  was 
subsequently  issued  in  response  to  the  offer  and 
prior  to  the  admission  of  the  State  of  Alaska  on 
Jan.    3,    1959,   it  is  error  to  cancel  the  lease 
because  of  the  filing  of  the  selection  and  it  is 
immaterial  that  subsequent  to  the  admission  of 
the  State  the  land  was  patented  to  the  State 
pursuant  to  the  selection. 

M.  P.   Kirkpatrick,   A-29709  (Mar.    29,    1965) 

An  application    for   an   allotment   under    the 
Native  Allotment   Act   of   May   17,    1906,   which 
on   its   enactment   provided   for    the   allotment 
of  nonmlneral   lands,   must   be   rejected  where, 
prior   to  the  alleged  occupancy  and  use  of   the 
land,    the   land  had  been  set  apart  bv  executive 
order  as   a  naval   petroleum  reserve   for  oil 
or   gas,    and  where,    prior   to  the   amendment   of 
the   Native   Allotment   Act   authorizing    the 
allotment   of    vacant,    unappropriated   and 
unreserved   land   in  Alaska   that   may  be  valuable 
for   coal,    oil   or   gas   deposits,    all    the    lands 
within   the   naval   petroleum   reserve  were   and 
still   are  withdrawn   by   public    land   order   from 
all  forms  of   appropriation  under   the  public 
land   laws. 

Lester  Suvlu,    3  IBLA  125  (Aug.   20,    1971) 
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Lands  within  Naval  Petroleum  Reserve  No.  4  In 
Alaska  withdrawn  fron  entry  by  Public  Land 

Order  Ko.  82  were  expressly  precluded  fron 

being  opened  to  entry  by  Public  Land  Order 
No.  2215,  which  revoked  Public  Land  Order 
No.  82;  therefore,  the  withdrawal  by  Public 
Land  Order  No.  82  remains  in  effect  as  to 

euch  lands  and  precludes  the  allowance  of 
native  allotment  applications  for  such 
lands  unless  the  lands  applied  for  were 

otherwise  excepted  from  the  withdrawal  or 
unless  rights  had  attached. 

Where  there  has  been  no  Governmental 

recognition  of  proprietary  rights  in 
lands  occupied  by  Alaska  natives,  the 
United  States  may  withdraw  such  lands 
from  disposition  under  the  public  land 

laws,  including  the  Alaska  Native  Allot- 
nent  Act. 

The  strong  Congressional  policy  of  protecting 
the  naval  petroleum  reserves  compels  the 

'rejection  of  native  allotment  applications 
for  lands  within  Naval  Petroleum  Reserve 
No.  4  in  Alaska  in  the  exercise  of  the 

Secretary  of  the  Interior's  discretion  under 
the  Alaska  Native  Allotment  Act,  regardless 

of  whether  asserted  inchoate  occupancy  pref- 

erence rights  under  that  Act  are  deemed  un- 
affected or  precluded  by  the  reserve  and 

subsequent  withdrawals. 

Terza  Hopson  et  al..  3  IBLA  134  (Aug.  20  1971) 
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election  to  waive  his  rights  under  section 

14  (h)(5)  of  the  1971  act  or  to  withdraw 

his  pending  application  under  the  1906 

act. 

Julius  F.  Pleasant.  John  Moore.  Ella  Wasslllle. 
5  IBLA  171  (Mar.  14,  1972) 

Where  native  allotment  applications  were 
pending  and  on  appeal  on  December  18,  1971, 
the  cases  will  be  remanded  to  permit  the 
applicants  the  opportunity  of  availing 
themselves  of  the  option  selection  afforded 
by  section  18(a)  of  the  Alaska  Native  Claims 
Settlement  Act,  P.  L.  92-203. 

Isaac  Mute.et  al.,  6  IBLA  75  (Hay  22,  1972) 

A  qualified  applicant  is  limited  to  a  single 
Alaskan  Native  Allotment,  but  an  allotment 

which  was  granted  for  less  than  160  acres 
may  be  amended  to  include  additional  tracts 
not  exceeding  160  acres. 

Joe  J.  Goodlataw,  14  IBLA  199  (Jan.  22,  1974) 

Withdrawn  lands  and  lands  closed  to  non- 
mineral  entry  are  not  open  to  appropriation  under 
the  Alaska  Native  Allotment  Act.   No  rights  may 
be  Initiated  under  the  Alaska  Native  Allotment 

Act  by  occupation  and  use  of  lands  not  open  to 

appropriation. 

David  Capjohn,  Oscar  Christiansen,  14  IBLA  330 
(Feb.  4,  1974) 

A  native  allotment  application  is  properly 

rejected  because  the  lands  have  been 
patented  to  the  State  of  Alaska  under  a 
state  selection,  even  though  the  applicant 

alleges  continuous  use  and  occupancy  of  the 
lands  since  a  date  preceding  the  filing  of 

and  patenting  of  the  state  selection. 

Clarence  March,  3  IBLA  261  (Sept.  23,  1971) 

Where  applicants  for  Alaska  Native  allotments 
delivered  their  evidence  of  occupancv  to 
the  agency  office  of  the  Bureau  of  Indian 
Affairs  which  held  them  past  the  time 

when  they  were  required  to  be  filed  with 
the  Bureau  of  Land  Management,  absent  anv 
evidence  that  the  delays  were  occasioned 

through  the  fault  of  the  respective  appli- 
cants, the  rejection  of  those  documents 

will  be  set  aside,  the  documents  received 
and  the  entries  reinstated  in  accordance 

with  the  principles  of  equitable  adjudi- cation. 

Where  Native  allotment  applications  under 

the  Act  of  May  17,  1906  (34  Stat.  197) 

were  filed  and  pending  before  the  Depart- 
ment upon  enactment  of  the  Alaska  Native 

Claims  Settlement  Act  of  December  18,  1971 

(85  Stat.  688),  further  processing  of  the 
applications  will  be  deferred  pendinR  a 
declaration  by  each  applicant  of  his 

The  Alaska  Native  Allotment  Act  authorizes 
a  qualified  person  to  select  land.   The 
right  is  nonallenable,  nontransferrable, 
and  noninheri table,  and  it  terminates 
with  death.   But  where  an  allotment 
selection  has  been  made  and  the  applicant 
fully  complies  with  the  law  and  regulation 
and  accomplishes  all  that  is  required  to 
be  done,  the  right  to  allotment  is  earned 
and  becomes  a  property  right  which  is 

inheritable. 

An  Alaska  Native  allotment  may  be  made  only 

upon  vacant,  unappropriated  and  unreserved 
public  domain  land.  But  an  allotment  for 
withdrawn  land  may  be  approved  where 
occupancy  and  use  was  initiated  and  the 
law  was  fully  complied  with  prior  to  with- 

drawal. 

An  allotment  right  is  personal  to  one  who 
has  fully  complied  with  the  law  and 
regulations.   A  native  who  applies  for 
withdrawn  lands  must  show  that  he  did 

comply  with  the  law  prior  to  the  effective 
date  of  withdrawal,  and  he  may  not  tack  on 

his  deceased  parent's  use  and  occupancy 
to  establish  a  right  for  himself  prior  to 

the  withdrawal. 

Larry  W.  Dirks.  Sr.,  Nicholas  W.  Dirks,  Daniel 
Prokopeuff ,  14  IBLA  401  (Feb.  22,  1974) 
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Although  a  patent  issued  pursuant  to  an  Alaska 
State  selection  may  have  been  issued  by  mistake, 
it  vested  title  in  the  State  and  removed  from 

the  Jurisdiction  of  this  Department  the  right 
to  inquire  into  and  consider  all  disputed 
questions  of  fact  as  well  as  rights  in  the  land. 

Ethel  Aguilar.  et  al. ,  15  IBLA  30  (Feb.  28,  1974) 

Substantial  use  and  occupancy,  as  contemplated  by 
the  Alaska  Native  Allotment  Act,  must  be  by  the 
native  as  an  independent  citizen  for  himself  or 
as  head  of  a  family,  and  not  as  a  minor  child 
occupying  or  using  the  land  in  company  with  his 
parents. 

The  preference  right  authorized  by  the  Alaska 
Native  Allotment  Act  is  a  personal  one  and 
does  not  survive  the  death  of  the  applicant 
unless  the  applicant  had  fully  complied  with 
the  law  and  regulations  and  all  that  remained 
to  be  done  at  the  date  of  his  demise  was  the 
mere  administrative  act  of  Issuing  an  allot- 

ment certificate. 

No  rights  inure  to  the  estate  of  a  deceased 

Native  Allotment  applicant  where  the  appli- 
cation, filed  by  the  deceased  during  his 

lifetime,  does  not  show  prima  facie  entitlement 
and  where  a  basic  amendment  to  the  application 
would  be  required  to  conform  it  with  the  law, 

rules,  or  regulations. 

Arthur  C. 
(Mar.  11, 

Nelson  (On  Reconsideration),  15  IBLA  76 
1974) 

Thomas  S.  Thorson, 17  IBLA  326  (Oct.  15, 

Lands  in  Naval  Petroleum  Reserve  No.  4  are 
not  available  for  Alaska  native  allotment? 

Georglanna  A.  Fischer,  et  al. 
1974) 

15  IBLA  79  (Mar.  11, 

A  selection  filed  by  the  State  of  Alaska  under 
its  Statehood  Act  segregates  the  land  from  all 
appropriations  based  on  settlement  and  location 
when  the  application  is  accepted  by  BLM  and 
posted  to  the  appropriate  land  status  records. 
A  Native  allotment  application  is  properly  rejected 
where  occupation  and  use  began  after  the  filing 
of  an  acceptable  state  selection. 

Helen  F.  Smith.  15  IBLA  301  (May  8,  1974) 

Lands  In  Naval  Petroleum  Reserve  No.  4  are 
not  available  for  Alaska  native  allotments. 

Silas  Negovanna.et  al..  15  IBLA  408  (June  5,  1974) 

A  decision  rejecting  an  Alaska  Native  allotment 
application  because  the  land  was  withdrawn  and 

the  applicant  did  not  initiate  and  complete 
substantial  use  and  occupancy  for  a  five-year 
period  prior  to  the  withdrawal  or  reservation, 
will  be  affirmed  where  the  decision  accords 

with  the  Secretarial  Instructions  of  October  18, 
1971. 

Christian  G.  Anderson,  et  al..  16  IBLA  56 
(June  24,  1974) 

An  Alaska  Native  allotment  application  will 
be  rejected  where  the  land  In  the  applica- 

tion has  been  closed  to  entry  during  the 
entire  period  the  applicant  alleges  occupancy. 

Mary  Gallagher.  16  IBLA  294  (Aug.  9,  1974) 

Withdrawn  lands  and  lands  embraced  In  a  valid 

State  selection  are  not  subject  to  appropria- 
tion under  the  Native  Allotment  Act. 

Martha  D.  Taylor  (On  Reconsideration).  17  IBLA  329 
(Oct.  21,  1974) 

Lands  in  the  Arctic  National  Wildlife  Range 

may  not  be  made  available  for  Native  allot- 
ment unless  the  allotment  applicant  initiated 

substantial  use  and  occupancy  more  than  five 
years  prior  to  the  withdrawal  of  the  land. 

Thomas  Akootchook,  17  IBLA  345  (Oct.  29,  1974) 

A  selection  filed  by  the  State  of  Alaska  under 
Its  Statehood  Act  segregates  the  land  from 

all  appropriations- based  on  subsequent  settle- 
ment and  location.  A  native  allotment  appli- 

cation is  properly  rejected  where  occupation 
and  use  began  after  the  filing  of  an  accept- 

able state  selection. 

"Substantial  use  and  occupancy,"  as  contemplated 
by  the  Alaska  Native  Allotment  Act  must  be  by 
a  Native  as  an  independent  citizen  for  himself 
or  the  head  of  a  household  and  not  as  a  minor 
child  occupying  or  using  land  in  company  with 
his  parents. 

Where,  on  appeal,  an  allotment  applicant  asserts 
that  use  and  occupancy  was  initiated  Drior  to 
the  segregation  of  land  by  a  state  selection, 
the  decision  will  be  set  aside  and  the  appli- 

cant will  be  allowed  to  demonstrate  the 

application  is  entitled  to  further  consider- 
ation; the  applicant  will  1  i   required  co 

affirmatively  establish  his  entitlement. 

Natalia  Wassilliey,  17  IBLA  348  (Oct.  29,  1974) 

Lands  In  Arctic  National  Wildlife  Range  are  not 
available  for  Alaska  Native  allotment  where 
settlement  was  Initiated  after  the  land  was 

withdrawn  or  less  than  five  years  prior  to 
•uch  withdrawal. 

Mary  T.  Akootchook.  et  al..  17  IBLA  189  (Sept.  16, 

'Use  and  occupancy"  under  the  Alaska  Native 
Allotment  Act  contemplates  possession  at 

least  potentially  to  the  exclusion  of  others 
and  not  mere  intermittent  use.  However,  con- 

sideration must  be  afforded  to  native  customs 
and  mode  of  living,  climate  and  character  of 
land;  end  permanent  improvements  indicating 
use  may  not  be  a  prerequisite  in  appropriate 
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circumstances  where  the  claim  is  supported  by 
sworn  statements  of  credible  witnesses  with 
first  hand  knowledge  of  the  facts,  and  where 
there  are  no  conflicting  adverse  parties. 

John  Nana look,  17  IBLA  353  (Oct.  29,  1974) 

An  allotment  application  under  the  Act  of  May  17, 

1906,  must  be  rejected  where  it  was  filed  after 

December  18,  1971,  because  that  Act  was  repealed 

by  sec.  18  of  the  Alaska  Native  Claims  Settle- ment Act  on  that  date. 

The  requirement  of  use  and  occupancy  under  the 
Alaska  Native  Allotment  Act  contemplates  pos- 

session at  least  potentially,  to  the  exclusion  of 
others  and  not  mere  intermittent  use.   The 

Native  customs  and  mode  of  living  must  be  con- 
sidered as  well  as  the  climate  and  character 

of  the  land.   In  appropriate  circumstances  and/ 
or  where  appellant  so  requests,  the  case  will  be 
remanded  to  permit  appellant  an  opportunity  to 
submit  additional  proof  to  demonstrate  his  use 
and  occupancy.   The  burden  is  upon  appellant  to 
present  clear  and  credible  evidence. 

Annie  Blue.  18  IBLA  60  (Nov.  19,  1974) 

Withdrawn  and  reserved  lands  are  not  open  to 
appropriation  under  the  Alaska  Native  Allotment 
Act.  No  rights  may  be  initiated  under  the 
Alaska  Native  Allotment  Act  by  occupation  and 

use  of  lands  not  open  to  appropriation. NAVIGABLE  WATERS 

Where  a  native  has   initiated  and  completed  sub- 
stantial use  and  occupancy  of  vacant,   unappro- 

priated and  unreserved   land   in  Alaska  for  five 
years  prior   to  withdrawal  or  reservation  of   the 
land,   the  allotment  may  be  granted  under 
appropriate  circumstances,   even  though  the  land 
is   still  withdrawn  at   the  time  of  application. 

No  credence  will  be  given  an  applicant's  aver- ment  that  she  had  commenced  substantial  use  and 
occupancy  to  the  potential  exclusion  of  all 
others  at   the  age  of   two  years  and  had  completed 
five  years'   use  prior  to  attaining  age  seven. 

Upon  the  admission  of  Alaska  into  the  Union  the 
authority  granted  to  the  Secretary  of  the 
Interior  by  the  act  of  July  3,    1958,   to  lease 
lands  beneath  non- tidal  inland  navigable  waters 
terminated. 

Charles  Schraier,   Robert  Schulein  et  al.  , 
A-30814,  A-30816  (Nov.   21,    1967) 

Susie  Ondola,    17   IBLA  359   (Oct.   29,   1974) 

OIL  AND  GAS   LEASES 

An  allotment  application  under  the  Act  of  May  17, 
1906,   must  be  rejected  where  it  was  filed  after 
December  18,    1971,  when  that  Act  was  repealed 
by  sec.    18  of   the  Alaska  Native  Claims  Settle- 

ment Act.     An  amendment   filed  after  December   17, 
1971,    to  an  application  filed  prior  to  that  date 
must  be  rejected  as  not   timely  filed  when  it 
describes  completely  different   land  from  that 
described   in  the  original  application. 

Withdrawn  and  reserved  lands  are  not  open 
to  appropriation  under  the  Alaska  Native 
Allotment  Act.  No  rights  may  be  initiated 
under  the  Alaska  Native  Allotment  Act  by 
occupation  and  use  of  lands  not  open  to 
appropriation. 

George  Ondola,   17   IBLA  363    (Oct.   29,   1974) 

The  requirement  of  use  and  occupancy  under  the 
Alaska  Native  Allotment  Act   contemplates  pos- 

session at  least  potentially  to  the  exclusion 
of  others  and  not  mere  Intermittent  use.     The 
Native  customs  and  mode  of   living  must  be  con- 

sidered as  well  as   the  climate  and  character 
of  the  land.      In  appropriate  circumstances 
and/or  where  appellant  so  requests,   the  case 
will  be  remanded  to  permit  appellant  an  oppor- 

tunity to  submit  additional  proof  to  demonstrate 
his  use  and  occupancy.     The  burden  is  upon 
appellant  to  present  clear  and  credible  evi- 

dence . 

Maxle  Wasslllle.et  al..   17  IBLA  416    (Nov.   4,   1974) 

A  noncompetitive  oil  and  gas  lease  in  Alaska 
issued  prior  to  July  3,    1958,   and  extended 
thereafter  for  a  five-year  term  must  pay 

royalty,   when  due,   at  the  rate  of  12-1/2  per- 
cent the  rate  for  leases  covering  similar  lands 

in  the  other  States  of  the  United  States. 

Union  Oil  Company  of  California,  A-30308 
(May  17,    1965)  72  I.  D.    217 

Where  a  homestead  entry  was  patented  with  an 
exception  to  the  United  States  of  oil  and  gas 
rights  during  the  life  of  an  oil  and  gas  lease 
and  a  small  amount  of  rental  from  the  lease 

was  paid  to  the  grantee  of  the  patentee,   a 
demand  for  repayment  of  the  rental  will  not 
be  pressed  where  it  appears  that  the  excep- 

tion in  the  patent  was  erroneously  included 
and  the  full  oil  and  gas  rights  have  since 
vested  in  the  patentee. 

Ruby  Hetherton  Bishop,   A-30334  (June  30,    1965) 

oil  and  gas  lease  offer  for  unsurveyed  land  in 
Alaska  which  has  been  rejected  by  the  Office 
of  Appeals  and  Hearings,   Bureau  of  Land 

Management,   because  of  an  inadequate  de- 
scription of  the  lands  applied  for  will  be  re- 

manded to  the  Bureau  for  further  action  when 
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the  Bureau  has  modified  its  decision  rejecting 
an  offer  in  an  identical  case  and  both  cases 

partially  involve  the  same  land. 

Robert  Schulein,   Samuel  Gary,   A-30340 
(July  9,    1965) 

Noncompetitive  oil  and  gas  lease  offers  for  lands 
in  Alaska  are  properly  rejected  when  the  lands 
are  substantially  situated  within  two  miles  of 
Naval  Petroleum  Reserve  No.   4,   and  are  not 
included  on  a  leasing  map  within  the  limits  of 
leasing  blocks  outlined  on  the  map  since  Public 
Land  Order  No.    1621,   which  opened  certain 
lands  for  leasing,    expressly  provided  that  lands 
within  a  two- mile  buffer  zone  adjoining  the 
Reserve  would  not  be  described  on  the  maps 
as  lands  available  for  leasing. 

Lands  made  available  for  competitive  oil  and  gas 
leasing  in  Alaska  pursuant  to  Public  Land 
Order  No.    1965  include  only  lands  within  a 
two- mile  buffer  zone  between  Naval  Petroleum 
Reserve  No.    4  which  are  leasable  under  Public 
Land  Order  No.    1621   and  which  are  within  the 

known  geologic  structure  of  the  Gubik  gas  field, 
and  do  not  include  other  lands  within  the  buffer 
zone  not  within  that  known  geologic  structure. 

John  J.    King,   A-30413,   A-30463  (Dec.    16,    1965) 

Lands  in  Alaska  made  available  to  the  filing  of 
oil  and  gas  lease  offers  in  a  special  simulta- 

neous filing  with  a  drawing  to  determine  who 
shall  be  entitled  to  a  lease  are  not  chargeable 
to  an  offeror  under  the  acreage  limitations  of 
the  Mineral  Leasing  Act  until  his  offer  has  been 
successfully  drawn. 

Shell  Oil  Company,   A-30575  (Oct.    31,    1966) 

Upon  the  admission  of  Alaska  into  the  Union  the 
authority  granted  to  the  Secretary  of  the 
Interior  by  the  act  of  July  3,    1958,   to  lease 

lands  beneath  non-tidal  inland  navigable  waters 
terminated. 

The  provisions  of  section  7  of  the  act  of  July  3, 
1958,  which  provides  that  rights  of  an  offeror 
for  an  oil  and  gas  lease  for  certain  lands  that 
are  later  transferred  to  the  State  of  Alaska 

shall  not  terminate,   but  all  rights  and  obliga- 
tions of  the  United  States  shall  vest  in  the  State 

of  Alaska,  does  not  authorize  the  Secretary  of 
the  Interior  to  issue  a  lease  on  a  pending  offer 
after  title  has  passed;  but  for  the  satisfaction 
of  whatever  rights  he  has,   the  offeror  must 
look  to  the  State. 

noncompetitive   oil   and   gas    lease   offer 

filed  for  unleased    lands   in  Alaska  be- 
fore January   19,    1969,    Is  properly   sus- 

pended  from  further  adjudication  under 
the  provisions  of  Public  Land  Order 
4582,   as   extended   by  PLO  4962   and   PLO 
5081,   and  will  not  be  rejected  until 
determination  of   the   availability  of 
the   land   to  such  noncompetitive  oil   and 
gas   lease  offer   Is   finally  made  after 
expiration  of   the  Public  Land  Order, 
unless   the  offer   is   recalled  previously 

by  the  offeror. 

George  E.    Utermohle,   Jr. 
(Aug.    13,    1971) 

3  IBLA  94 

An  oil  and  gas  lease  offer  for  a  section  of 

land  in  Alaska,  which  comprises  only  a  por- 
tion of  a  "leasing  block"  designated  for 

leasing  pursuant  to  the  provisions  of  Pub- 
lic Land  Order  3521,  is  unacceptable  and 

must  be  rejected. 

Bertil  A.  Granberg.  7  IBLA  162  (Aug.  31,  1972) 

The  Department  of  the  Navy  has  exclusive  juris- 
diction over  the  petroleum  resources  within 

Naval  Petroleum  Reserve  No.  4,  and  the  Secre- 

tary is  not  authorized  to  issue  oil  and  gas 
leases  on  lands  embraced  within  the  Reserve. 

Chris  Palzer.  et  al. ,  8  IBLA  299  (Dec.  6,  1972) 

POSSESSORY  RIGHTS 

No  rights  are  initiated  under  the  Small  Tract  Act 
by  occupying  or  by  making  improvements  upon 
land  prior  to  receiving  authorization  to  do  so, 
and  if,  pursuant  to  a  small  tract  application,  the 
land  occupied  is  classified  as  suitable  for  that 
purpose,  trespass  charges  will  be  assessed  as 
a  prerequisite  to  the  issuance  of  a  small  tract lease. 

Fred  J.    Rand,   Earl  E.   Cook,   A-30228 
(Mar.    26,    1965) 

Gene's  Auto  Service,  Inc.  ,.  Bridie  C.   Immel, 
A-30360  (June  30,    1965) 

Charles  Schraier,   Robert  Schulein  et  al. 

A-30814,  A-30816  (Nov.    21.    1967) 

A  protest  filed  by  one  who  has  filed  a  notice  of 

occupancy  and  settlement  of  a  trade  and  manu- 
facturing site  alleging  superior  rights  of 

possession  against  a  homestead  entry,   for 
which  notice  of  submission  of  final  proof  has 
been  published,   is  properly  dismissed  when  the 
protestant  fails,   as  required  by  section  10  of 
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the  act  of  May  14,  1898,  to  commence  an  action 

within  60  days  in  a  court  of  competent  jurisdic- tion. 

Rampart  Enterprises,   Joseph  Roscoc  Lewis, 
A-30317  (June  7,    196b)  72  I.  D.    236 

Where,    in  accordance  with  the  provisions  of  section 
10  of  the  act  of  May  14,    1898,   a  proceeding  is 
instituted  in  a  State  court  of  Alaska  to  determine 
the  right  of  possession  oetween  adverse  parties 
claiming  land  as  a  trade  ard  manufacturing  site, 
but   the   case    is   diSKissrd   by   the   court   upon 
failure   of    the   plaintiff    to   appear   in  court    to   Dros 
ecute,   the  action  of  the  court  is    determinative 
of  the  issue  of  possessory  rights,   and  the  plain- 

tiff is  estopped  thereafter  from  asserting  any 
claim  to  the  land  on  the  basis  of  priority  of  the 
location  of  his  trade  and  manufacturing  site. 

Seldon  H.    Klinke,      A-31017    (Feb.    IE,    1970) 

A  protest  submitted  by  an  entryman,  whose  entry 
has  been  canceled  as  a  result  of  a  contest,  a- 
gainst  the  final  proof  filed  by  the  successful 
contestee  will  be  dismissed  when  the  protes- 
tant's  court  action  against  the  contestee  and  the 
Secretary  is  dismissed. 

Edna  V.  Frank,    1  1BLA  220  (Jan.    13,    1971) 

The  Act   of  April   29,    1950,    requiring   the 
filing  of  a  notice   of   location  or  a 
purchase  application  before   an   occu- 

pant   of   a   trade   and  manufacturing  site 
can  be   given   credit    for  his   occupancy, 
does   not  work   an   unlawful   forfeiture 
of  an  occupancy   right. 

A  claimant's   occupancy   of   a   trade   and 
manufacturing  site  prior   to  a  with- 

drawal does   not   establish    a  "valid 
existing   right"   excepted  by   the  with- 

drawal where   credit    for  his   occupancy 
prior   to  the  withdrawal   cannot  be 
given   under   the  Act   of  April   29,    1950, 
because   the   claimant   did  not    file   a 
notice   of    location   or  purchase  appli- 

cation prior   to   the  withdrawal. 

Any   right   under   a  notice  of   location   re- 
quired by   the  Act   of  April   29,    1950,   is 

personal   to  the   claimant    filing   the  no- 
tice.     A  transferee   of   the   claimant's 

possessory   interest   in  a   trade   and  man- 
ufacturing site   cannot    claim  under  his 

transferor's   notice   to  avoid   the  effect 
of   a  withdrawal  where   the   transferee 
had  not    filed  his   own  notice   or  purchase 
application  prior   to   the  withdrawal. 

Kennecott    Copper  ■Corporation,    8  IBLA  21 
(Oct.    6,    1972)  79   I.D.  636 

POSSESSORY  RIGHTS  —Continued 

The  Act  of  Apr.  29,  1950,  as  amended.  43  O.S.C. 

§687a-l  U970),  requiring  the  filing  of  a  notice  of 
location  or  a  purchase  application  before  an 
occupant  of  a  headquarters  site  can  be  given 
credit  for  his  occupancy,  does  not  work  an  unlaw- 

ful forfeiture  of  an  occupancy  right. 

A  claimant's  occupancy  of  a  headquarters  s,ite  prior 
to  a  withdrawal  does  not,  establish  a  "valid  exist- 

ing right"  excepted  by  the  withdrawal  where  credit 
for  his  occupancy  prior  to  the  withdrawal  cannot 
be  given  under  the  Act  of  Apr.  29,  1950,  because 
the  claimant  did  not  file  a  notice  of  location 

or  purchase  application  prior  to  the  withdrawal. 

Ralph  Edmund  Marshall,  14  IBLA  233  (Jan.  24,  1974) 

A  claimant's  occupancy  of  a  trade  and  manufac- 
turing site  prior  to  a  withdrawal  does  not 

establish  a  "valid  existing  right"  excepted  by 
the  withdrawal  where  occupancy  prior  to  the 
withdrawal  cannot  be  given  credit  under  the 

Act  of  April  29,  1950,  43  U.S.C.  %   687a-l  (1970), 
because  the  claimant  did  not  file  a  notice  of 

location  or  purchase  application  until  three 
years  after  the  withdrawal. 

Eugene  M.  Witt,  15  IBLA  378  (May  17,  1974) 

A  notice  of  location  of  a  headquarters  site 
or  a  trade  and  manufacturing  site  filed  less 

than  90  days  after  the  land  has  been  with- 
drawn from  entry  should  be  accepted  if 

occupancy  and  construction  of  improvements 
had  occurred  before  the  withdrawal  and  within 

the  90-day  period  preceding  the  filing  of  the 
notice  of  location  required  by  the  Act  of 

April  29,  1950,  as  amended,  43  U.S.C.  § 
687a-l  (1970). 

Notices  of  location  must  be  accepted  for  filing 
by  the  authorized  land  office  if  the  land  has 
been  subject  to  location  during  the  preceding 
90  days.  In  such  cases,  any  notice  of  location 
which  has  been  tendered  but  not  accepted  for 
filing  will  be  deemed  filed  as  of  the  date  of 

tender. 

James  Milton  Cann,  16  IBLA  374  (Aug.  16,  1974) 

A  claimant's  occupancy  of  a  trade  and  manufacturing 
site  more  than  90  days  prior  to  the  filing  a 
valid  notice  of  location  vests  the  claimant  with 

no  "valid  existing  right"  when  the  land  is  with- 
drawn from  appropriation  prior  to  the  vesting 

of  any  rights. 

The  failure  of  a  trade  and  manufacturing  site 
claimant  to  meet  the  requirements  of  the  Act 

of  April  29,  1950,  43  U.S.C.  §  687a-l  (1970), 
requires  the  denial  of  consideration  of  any 

occupancy  which  occurred  more  than  90  days  prior 

to  the  filing  of  a  notice  of  a  location  or  appli- 
cation to  purchase. 

Where  none  of  several  notices  of  location  was 

free  of  defect,  the  failure  to  file  an  appli- 

cation to  purchase  within  any  of  the  five-year 
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periods   thus  possibly   initiated  bars   consider- 
ation of  any  occupancy  more   than  90  days  prior 

to  the   filing  of  a  valid  notice  of  location 
or  of  a  valid  application   to  purchase. 

Edwin  William  Seller,    16   IBLA   352    (Aug.    16,    1974) 

For  the  purposes  of  the  Federal-Aid  Highway  Act  of 
1958,   23  U.S.C.    sec.    120  (Supp.   V.    1969)  those 
lands  selected  by  the  State  of  Alaska  pursuant 
the  Alaska  Statehood  Act  of  1958  (72  Stat.    339) 
remain  public  lands  until  such  time  as  a  final 
patent  has  been  issued  to  the  State. 

A  homes ite  application,   based  upon  a  transfer 
of   the  improvements   from  the  settler  to   the 
applicant  must  be  rejected,    since  a  possessory 
right   in  a  settlement   claim  cannot  be  trans- 

ferred  so  as   to  vest   in  the   transferee  rights 
under   the  public  land   laws. 

Grady   C.    Price, Jr. 17   IBLA  98   (Sept.    5,    1974) 

SALES 

The  Secretary  of   the  Interior   is   authorized 
under  sec.    11  of  the  Act  of  May  14,    1898, 
as   amended.    16  U.S.C.    S   615(a)    (1970) 
[formerly  48  U.S.C.    §   421   (1958)],   to 
promulgate  regulations  governing  small 
sales  of  timber  In  Alaska  which  provide 
for  competitive  bidding.     However,  where 
regulations  specifically  provide  for 
exclusively  noncompetitive  procedures   for 

such  sales,   the  general  timber  regula- 
tions, based  upon  30  U.S.C.    S  601   (1970) 

will  be  deemed  not  applicable. 

Andrew  W.  Mlscovlch,   6  IBLA  100  (May   31,   1972) 

79   I.D.  410 

Distribution  of  Funds  for  Federal  Aid-Highways 
Based  on  Area  of  Lands  in  Federal  Ownership  in 

Alaska,   M-36834  (Aug.   27.    1971) 

Although   the  existence   of   a  grazing   lease, 
issued  under   the  Act   of  March   4,    1927,    48 
U.S.C.    SS   471,    471a-471o    (1958)    is   effec- 

tive  to  bar   settlement   of    the   land   covered 
thereby,    It   does  not   preclude   the   filing 

of   a  State   selection  application   for   the 
land,   which,   when   filed,    segregates    the 
land   from  all   appropriations   based   upon 
application  or   settlement   or   location. 

Harold  J.    Naughton.    3  IBLA  237  (Sept.    13,    1971) 

78  I.D.    300 

A  settlement  on  public  lands,  initiated  while  the 
land  was  barred  therefrom  and  continued  after  the 

proper  filing  of  a  state  selection  application 
under  the  Alaska  Statehood  Act,  72  Stat.  339,  340, 

which  application  segregates  the  land  from  settle- 
ment, is  nugatory  and  does  not  preclude  the  dis- 

position of  the  land  pursuant  to  the  state 
selection  application. 

Helena  M.  Schwiete,  14  IBLA  305  (Feb.  1,  1974) 

SHORE  SPACE  RESERVES  AND  RESTRICTIONS 

An  application  to  purchase  a  trade  and  manu- 
facturing site  may  not  be  rejected  on  the 

basis  that  it  extends  more  than  80  rods 

(1320  feet)  along  the  shore  of  any  navigable 
water  where  the  site  consists  of  two  lots, 
one  behind  the  other,  each  one  of  which 
extends  1073.82  feet  (16.27  chains)  along 
separate  and  discrete  bodies  of  water, 
leaving  at  least  80  rods  of  shoreline 
between  the  termini  of  the  entry. 

A  selection  filed  by  the  State  of  Alaska  under 
its  Statehood  Act  segregates  the  land  from 

all  appropriations  based  on  subsequent  settle- 
ment and  location.   A  native  allotment  appli- 

cation is  properly  rejected  where  occupation 

and  use  began  after  the  filing  of  an  accept- 
able state  selection. 

Natalia  Hasslllley,  17  IBLA  348  (Oct.  29,  1974) 

TOWNSITES 

David  W.   Henley,    7   IBLA  233   (Sept.    13,    1972) 

STATEHOOD  ACT 

The  provisions  of  the  Alaska  Statehood  Act  of 
July  7,    1958,   72  Stat.   339,  do  not  conflict  with 
the  act  of  March  3,    1901,    31  Stat.    1084,    25 
U.S.C.   sec.   357(1964),   authorizing  State 
condemnation  of  Indian  allotments. 

Condemnation  of  Alaska  Native  Allotments  and 
Native  Townsite  Lots  Under  25  U.S.C.   sec.    357 

(1964),    M-36763  (Apr.    28,    1967) 

A  deed  to  a  lot  in  an  Alaskan  native  townsite  will 
be  issued  to  one  who  has  claimed  and  occupied 
the  lot  for  30  years  in  preference  to  one  who 
claims  the  lot  through  inheritance  but  has 
neither  exercised  ownership  over  it  nor  utilized 
it  for  over  20  years. 

Paul  R.   Rudolph,  A-30884  (Feb.   23,    li 

An  application  for  a  deed   to  a   lot   in  an  Alaskan 
townsite  is  properly  rejected  where   the 
applicant  was  neither  an  occupant,   nor  entitled 
to  occupy   the  lot  on  the  date  of   the  approval  of 
the  final  subdivlslonal   townsite  survey. 

Richard  Whlttaker.   et  al..   16  I3LA  12    (June  18,   1974) 
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A  trade  and  manufacturing  site  application  based 

upon  operation  of  an  airport  for  commercial 
purposes  en  the  land  applied  for  is  properly 
rejected  where  the  applicant  is  unable  to 
substantiate  that  revenues  were  derived  from 

flying  in  mail  and  freight  by  the  applicant  for 
his  neighbors  and  he  shows  that  only  nominal 
revenues  were  derived  from  casual  and 
infrequent  landings  by  other  aircraft  on  the 
field. 

James  E.    Allen,   A-30085  (Feb.    23,    1965) 

Where  an  applicant  to  purchase  an  80-acre  trade 
and  manufacturing  site  claim  asserts  that  he  has 
occupied  and  used  all  the  acreage  in  meeting  the 
requirements  of  section  10  of  the  act  of  May  14, 
1898,   and  requests  a  hearing  to  prove  the  extent 
of  the  acreage  so  claimed  after  the  Bureau  has 
required  him  to  amend  his  application  by  filing 
a  new  description  to  include  no  more  than  10 
acres,   the  case  will  be  remanded  for  a  hearing 
to  resolve  the  factual  issues  raised  relevant  to 
the  issue  of  whether  the  requirements  of  the  act 
have  been  satisfied  and,   if  so,   what  acreage  the 
applicant  may  be  entitled  to  purchase. 

Clayton  E.    Racca,  A-30305  (June  7,    1965) 
72  I.  D.    239 

A  private  contest  against  a  trade  and  manufactur- 
ing site  claim  cannot  be  instituted  by  a  person 

seeking  a  preference  right  of  entry  pursuant  to 
the  acts  of  May  14,  1880,  or  Mar.  3,  1891, 
since  those  acts  relate  only  to  contests  against 
homestead  and  desert  land  entries. 

A  private  contest  against  a  trade  and  manufactur- 
ing site  claim  cannot  be  instituted  by  a  soldiers' 

additional  homestead  applicant  not  claiming 
present  title  to  or  an  interest  in  the  land 
involved;  however,  the  defective  contest  may  be 
considered  to  be  a  protest  and  adjudicated 
accordingly. 

When  notice  of  location  of  a  trade  and  manufactur- 
ing site  claim  has  been  filed  and  subsequent 

thereto  a  soldiers'  additional  homestead 
application  is  filed  for  the  land,   and  the  trade 
site  applicant  admits  that  he  has  made  no 
improvements  on  the  land  or  done  anything 
else  in  furtherance  of  establishing  a  trade 
and  manufacturing  site  beyond  filing  a  notice 

of  location,  no  right  to  the  land  has  been 
acquired  by  the  trade  and  manufacturing  site 
applicant,   and  the  land  is  properly  subject 
to  the  filing  of  the  soldiers'  additional 
homestead  application. 

TRADE  AND  MANUFACTURING  SITES— Continued 

A  protest  filed  Ly  one  who  has  filed  a  notice  of 
occupancy  and  settlement  of  a  trade  and 
manufacturing  site  alleging  superior  rights 
of  possession  against  a  homestead  entry,   for 
which  notice  of  submission  of  final  proof  has 
been  published,   is  properly  dismissed  when 
the  protestant  fails,   as  required  by  section  10 
of  the  act  of  May  14,    1898,   to  commence  an 
action  within  60  days  in  a  court  of  competent 

jurisdiction. 

Rampart  Enterpri 
;ph Roscoe  Lewis. 

A-30317  (June  7,    1965)  72  I.  D.    236 

An  appeal  to  the  Secretary  from  the  rejection 
of  a  trade  and  manufacturing  site  applica- 

tion will  be  remanded  for  a  hearing  when  it 
appears  that  a  hearing  is  necessary  to 
determine  whether  the  applicant  has 
occupied  the  site  for  the  purpose  of  trade, 
manufacture  or  other  productive  industry 

and  has  established  on  the  land  improve- 
ments needed  in  the  prosecution  of  such 

activities. 

John  H.    Gilbert,   A-30390  (Aug.    19,    1965) 

An  application  to  purchase  a  trade  and  manufac- 
turing site  in  Alaska  is  properly  rejected  where 

the  application  was  not  filed  timely,   where  the 
application  on  its  face  fails  to  show  that  the 
requirements  for  purchase  were  satisfied, 
and  it  is  apparent  from  all  the  information  in 
the  record  that  the  site  was  never  occupied  or 

possessed  and  used  for  any  commercial  pur- 
pose during  the  five-year  statutory  life  of  the 

claim,   and  the  applicant  has  indicated  that  the 
only  improvement  upon  the  site  was  placed 
there  after  the  five-year  period  had  expired. 

Gunnar  Navjord,  A-30637  (Dec.    28,    1966) 

The  use  of  a  site  for  the  purpose  of  growing  in 
greenhouses  and  hothouses  and  selling  shrubs, 
small  trees,   vegetables  and  other  plants  con- 

templates only  a  horticultural  or  agricultural 
pursuit  which  is  not  considered  as  a  trade, 
manufacture,   or  other  productive  industry 
within  the  meaning  of  section  10  of  the  act 
of  May  14,    1898,   authorizing  the  purchase  of 
land  possessed  and  used  for  such  purposes. 

Monte  L.    Lyons,  A-30648  (Jan.    10. 
   74  I.  D. 

Peter  Pan  Seafoods,   Inc. 
A-30280  (June  7,    1965) 

William  Shimmel, 
72  I.  D.    242 

Where  an  application  under  the  Trade  and  Manu- 
facturing Site  Act  is  rejected  for  the  reason  that 

the  land  applied  for  is  shown  by  surveys  to  be 
situated  within  the  boundaries  of  a  patented 

tract  of  land,  the  applicant's  request  for  a 
hearing  to  show  that  there  is  no    conflict  will 
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be  denied  where  a  subsequent  survey  made  by 
him  does  not  contradict  the  results  of  the  other 
surveys. 

Edward  M.   Clark,  A-30589  (Nov.    15.    1967) 

A  case  appealed  to  the  Secretary  of  the  Interior 

from  the  partial  rejection  of  a  trade  and  man- 
ufacturing site  application  will  be  remanded 

for  a  hearing  when  it  appears  that  a  hearing 
is  necessary  to  determine  the  exact  areas 
which  have  been  improved  and  are  necessary 

to  and  used  for  the  purposes  of  the  slaughter- 
house operation  on  which  the  application  is 

based. 

ALASKA— Continued 

TRADE  AND  MANUFACTURING  SITES 
— Continued 

An  application  for  a  trade  and  manufacturing  site 
is  properly  rejected  where  the  evidence  shows 
that  the  applicant,  who  had  located  the  site  for 
operating  a  communications  system,  failed  to 
install  and  operate  such  a  system  during  the 

5 -year  life  of  the  claim  but  made  only  a  few 
"unsuccessful  attempts  to  interest  others  in  in- 

stalling and  operating  such  systems,  and  that 
the  applicant,  who  was  primarily  concerned 
with  the  sale  and  service  of  communications 
equipment,   used  the  site  on  infrequent  brief 
occasions  principally  to  demonstrate  equip- ment. 

John  H.   Gilbert,  A-31011  (Sept.   5,   1969) 

Lloyd  Schade,  A-30850  (Dec.    14,    1967) 

Where  the  Bureau  of  Land  Management  has  found 
that  an  applicant  to  purchase  a  trade  and  manu- 

facturing site  is  entitled  to  only  a  portion  of  the 
surveyed  lot  applied  for  by  reason  of  his  occu- 

pancy and  improvement  of  the  land,    the  appli- 
cant may  properly  be  required  to  furnish  a 

deposit  to  cover  the  estimated  costs  cf  a  sup- 
plemental survey  and  plat  to  segregate  the 

allowable  portion  of  the  lot. 

George  Mor,   A-30914  (May  27,    1968) 

A  trade  and  manufacturing  site  application  based 
upon  use  of  land  for  cabin  rentals  and  recrea- 

tion area  is  properly  rejected  where  only,  one 
8'  x  12'  cabin,   furnished  with  two  bunk  beds 
and  a  coleman  stove,  was  completed  prior  to 
the  filing  of  the  application  and  where  evidence 
of  the  use  of  that  cabin  as  commercial  rental 
property  is  vague  and  is  void  of  all  details  with 
respect  to  periods  of  use  or  occupancy  and 
i  evenues  derived  therefrom. 

A  hearing  will  not  be  granted  in  connection  with 
a  trade  and  maunfacturing  site  application  where 
the  applicant  fails  to  allege  facts  which,  if 
proved,  would  entitle  him  to  favorable  consid- 

eration of  his  application. 

Hershel  E.   Crutchfield.   A-30876  (Sept.    30,    1968) 

An  applicant  desiring  to  purchase  a  trade  and  manu- 
facturing site  must  show  that  he  is  occupying 

the  site  for  one  of  the  purposes  stated  in  the  act 
authorizing  such  disposition  up  to  the  time  he 
has  complied  with  all  the  requirements  of  the 
statute  and  regulation,  and  if  he  cannot  do  so, 
because  his  land  became  inundated  as  a  result 

of  an  earthquake,  his  application  must  be  re- 

jected. 
Harvey  Redmond,   A-31043  (Nov.   4,    1969) 

Where  land  within  a  trade  and  manuiacturing  site  is 
withdrawn  from  such  and  other  appropriation 

prior  to  its  occupancy  and  possession  for  pur- 
poses of  trade  and  manufacture,   the  claim  cannot 

be  perfected  and  the  recordation  of  the  notice  of 
settlement  may  be  vacated  to  apprise  the 
claimant  of  the  situation, 

David  G.   Marks,  A-31082  (Jan.    27,    1970) 

Where  land  within  a  trade  and  manufacturing  site  is 
withdrawn  from  such  and  other  appropriation 
prior  to  its  occupancy  and  use  for  purposes  of 
trade  and  manufacture,   the  claim  cannot  be  per- 

fected and  the  recordation  of  the  notice  of  settle- 
ment may  be  vacated  to  apprise  the  claimant  of 

the  situation. 

Boyd  E.  Keeling,   A-31075  (Feb.    12,    1970) 

The  rejection  of  an  application  for  a  trade  and 
manufacturing  site  will  be  set  aside  and  the  case 
will  be  remanded  for  further  consideration 

where,  on  appeal  to  the  Secretary,  the  applicant 
submits  for  the  first  time  certain  information 

which  may  materially  affect  the  proper  disposi- 
tion of  his  application. 

James  P.   Seibert,  A-30967  (Apr.   3,   1969) 

Where  an  application  for  a  trade  and  manufacturing 
site  is  approved  by  a  land  office  as  to  a  part  of 
the  land  applied  for  while  being  rejected  as  to 
the  remainder,   and  where,    on  appeal  to  the  Di- 

rector,   Bureau  of  Land  Management,   from  the 
partial  rejection  of  the  application,   it  is  rejected 
in  its  entirety,   the  rejection  will  be  set  aside  in 
part  and  the  case  will  be  remanded  for  the 
development  of  additional  factual  data  if  the  evi- 

dence of  record  is  insufficient  to  show  clearly  to 
what  extent  there  has  been  compliance  with  the 
requirements  of  the  law  as  to  part  of  the  land. 
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An  application  to  purchase  land  embraced  in  a  trade 
and  manufacturing  site  must  be  based  upon  oc- 

cupancy and  use  of  the  land  as  the  site  of  some 
commercial  enterprise  and  cannot  be  based  upon 
the  use  of  the  land  in  connection  with  a  business 

the  objective  of  which  is  the  sale  or  other  dis- 
position of  the  land  itself. 

Where,    in  accordance  with  the  provisions  of  section 
10  of  the  act  of  May  14,    1898,   a  proceeding  is 
instituted  in  a  State  court  of  Alaska  to  determine 
the  right  of  possession  between  adverse  parties 
claiming  land  as  a  trade  and  manufacturing  site 
but  the  case  is  dismissed  by  the  court  upon 
failure  of  the  plaintiff  to  appear  in  court  to  pros- 

ecute,   the  action  of  the  court  is  determinative 
of  the  issue  of  possessory  rights,   and  the  plain- 

tiff is   estopped  thereafter  from  asserting  any 
claim  to  the  land  on  the  basis  of  priority  of  the 
location  of  his  trade  and  manufacturing  site. 

Seldon  H.   Klinke,   A-31017(Feb.    12,    1970) 

The   grace  period   for   filing  set   forth   in   43 
CFR   5   1840.0-6(b)    (1970)    applies   only   to 
documents    filed   in   connection  with   an 
appeal,    and  does  not  apply   to  applications 
to  purchase   a  trade  and  manufacturing  site 
under  43  U.S.C.    S  687a  et  se^.    (1970). 

The  authorization   in  43  CFR  5   1821.2-2(g) 
(1970)    to   consider  a  document   as   timely 
filed  under  certain  circumstances  does  not 
permit  waiver  of  deadlines   Imposed  by 
statute.      43  U.S.C.    $   687a-l   (1970). 

Under  the  general  principles   of  equitable 
adjudication  an  applicant   for  purchase  of 
a  trade   and  manufacturing  site   claim  who 
filed  his   application   2  days   after  the 
expiration  of  the   5  year  statutory  period 
allowed   for  such   filing  may  have  his 
claim  adjudicated  on  its   merits.      43 
U.S.C.    S   687a-l   (1970). 

C.   Rick  Houston,   5  IBLA  71   (Mar.    1,   1972) 

An  applicant  desiring  to  purchase  a  trade  and  manu- 
facturing site  must  show  that  he  is  occupying  the 

site  for  one  of  the  purposes  stated  in  the  act  and 
if  he  cannot  do  so,   because  his  land  previously 
became  unsuitable  for  such  occupancy  as  a  result 
of  an  earthquake,    his  application  must  be  re- 

jected. 

A  hearing  will  not  be  granted  in  connection  with  a 
trade  and  manufacturing  site  application  where 
the  applicant  fails  to  allege  facts  which,   if 
proved,    would  entitle  him  to  favorable  consid- 

eration of  his  application. 

Carl  A.   Bracale,   Jr.,   A-31149(Apr.   20,    1970) 

An  application  by  a  corporation  to  purchase  a  trade 
and  manufacturing  site  is  properly  rejected  where 
the  applicant  indicates  only  that  a  small  plywood 

building  is  used  for  the  company's  office  and  a 
portion  of  the  land  has  been  cleared  and  used  for 
storage  without  showing  that  the  company  was 
actually  engaged  in  a  trade,    manufacture,    or 
other  productive  industry,    and  that  the  land  has 
been  possessed  and  occupied  and  is  needed  for 

such  an  enterprise;  that  the  corporate  name  sug- 
gests that  it  is  in  the  power  industry  is  not  suf- 

ficient to  establish  such  a  showing. 

Kenai  Power  Corporation,    2  IBLA  56  (Mar.    12,    1971) 

A   trade  and   manufacturing   site   purchase   appli- 
cation  is   properly   rejected   where   the  applicant 

fails    to  show  an  adequate   business   operation  on 
the   site. 

Jay   Frederick  Cornell.    4   IBLA  11    (Oct   26,    1971) 

Public  Land  Order  4582,    as  modi  flea,    did  not 
bar   the   granting  of  an  application   to  pur- 

chase  a  trade  or  manufacturing  site  where 
the    record   shows    the   claim  was    initiated 
prior   to  December   14,    1968.      43  U^S.C. 
§   687a   (1970). 

The   time   for   improving  a  trade  and  manu- 
facturing  site  and  developing  pro- 

ductive  industry   thereon  cannot  be 
extended  beyond   the  5  years  provided 
in  43  U.S.C.    i  687a   (1970). 

A  field  examination  report  of  a   trade  and 
manufacturing  site  claim  is  not  evidence 
on  which   the   final   action  of   cancellation 
may  be   taken,   until   such   time  as   the 

pertinent   facts   are  admitted  by  the  appli- 
cant  or   the  report   is   admitted   into 

evidence   at   a  hearing  initiated  by  a 
contest  complaint. 

A  trade  or  manufacturing  site  claim  is  not 
to  be  canceled  for  defects  not  appearing 
on  the  face  of  the  record  without  giving 
the  claimant  an  opportunity  to  be  heard. 
43  U.S.C.    5  687a   (1970). 

On  appeal   from  the  rejection  of  a   trade  and 
manufacturing  site  application,    the  case 
will  be  remanded   for  hearing  when   it  appears 
that   a  hearing   is  necessary   to  determine 
whether   the  applicant  has  occupied   the 
site  for   the  purposes   of   trade,   manu- 

facture or   other  productive   industry  and 
has  established  on   the  land   improvements 
needed   in   the  prosecution  of   such  activities. 
43  U.S.C.    §   687a   (1972). 

Don  E.    Jonz,    5   IBLA  204   (Mar.    20,   1972) 

By  section  5  of   the  Act  of  April  29,   1950,   oc- 
cupancy of  a  trade  and  manufacturing  site 

claim  prior  to  a  notice  of  settlement  will 
not  be  considered  as  meeting  the  occupancy 
requirements  of   the  trade  and  manufacturing 
site  law;    the  Act   of  April  29,   1950,   how- 

ever,  does   not  bar  consideration  of   improve- 
ments  made  prior  to   the  notice  of  settle- 

ment in  determining  whether ' there  are   the 
required  improvements  needed   to  purchase 
a  trade  and  manufacturing  site. 
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rhe  Bureau  of  Land  Management's  rejection 
of  an  application  to  purchase  a  trade  and 
manufacturing  site  will  be  set  aside  on 
appeal  where  the  applicant  requests  a 
hearing,  asserts  that  he  conducted  a 
commercial  enterprise  on  the  claim,  and 
has  alleged  sufficient  facts  in  support 
of  the  application  to  warrant  a  hearing 
before  there  can  be  a  determination  that 

the  requirements  of  the  law  have  not  been 

Lance  H.  Minnie.  6  IBLA  94  (May  23,  1972) 

No  relief  may  be  granted  to  extend  the  time  to 
meet  the  requirements  of  improvement  and 
development  of  a  trade  and  manufacturing  site 
within  the  time  required  for  the  filing  of 
a  purchase  application. 

Equitable  adjudication  may  be  invoked  to  per- 
mit consideration  of  a  trade  and  manufacturing 

site  purchase  application  which  was  not  filed 
within  the  time  required  where  substantial 

compliance  with  the  law  has  been  alleged  and 
the  reason  given  for  the  delay  in  filing  the 
application  is  compelling. 

A  report  of  a  field  examination,  although  a 
proper  basis  for  charges,  notice,  and  a 
hearing,  Is  not,  by  Itself,  without  a  hear- 

ing, to  be  used  as  evidence  for  rejecting 
a  trade  and  manufacturing  site  purchase 
application  in  part.  The  Bureau  of  Land 
Management  should  bring  a  contest  to 
reject  such  an  application  in  whole  or 
in  part  if  the  applicant  has  shown  prima 
facie  compliance  with  the  law. 

Elizabeth  Hickethier.  6  IBLA  306  (July  11,  1972) 

Trade  and  manufacturing  site  purchase  ap- 
plication is  properly  rejected  where  the 

appellant  shows  only  preliminary  prepara- 
tion and  no  actual  business  use  of  the 

site. 

Thelna  S.  Butcher,  7  IBLA  £8  (Aug.  3,  1972) 

There  is  no  necessity  for  ordering  a  hearing 
on  the  appeal  from  a  partial  rejection  of 
a  trade  and  manufacturing  site  purchase 
application,  where  the  appellant  falls  to 
allege  facts  which,  if  proved,  would 
entitle  her  to  favorable  consideration 

of  the  rejected  acreage. 

Martha  J.  Jillson.  6  IBLA  150  (June  8,  1972) 

An  application  to  purchase  land  embraced  in 
a  trade  and  manufacturing  site  must  be 
based  upon  occupancy  and  use  of  land  as 
the  site  of  some  commercial  enterprise, 
and  cannot  be  based  upon  the  use  of  the 
land  in  connection  with  a  business  the 

objective  of  which  is  the  sale  or  other 
disposition  of  the  land  itself. 

Seldon  H.  Kllnke.  7  IBLA  83  (Aug.  18,  1972) 

An  applicant  whose  business  is  headquartered 
in  one  location  but  who  carries  on  essential 

aspects  of  it  in  a  separate  claimed  area 
should  not  have  his  application  to  purchase 
rejected  solely  for  that  reason.   It  is  not 
necessary  that  all  functions  or  facets  of 
the  enterprise  be  carried  on  at  the  site 
claimed  or  that  it  is  directly  profitable. 
Such  valuable  purposes  as  demonstration 
and  testing  of  products,  though  not 
directly  profitable  in  themselves,  may  be 
carried  out  in  such  a  manner  as  to  further 
the  enterprise  within  the  meaning  of  the 
statute. 

A  casual  connection  between  the  use  of  a  site 

not  contiguous  to  the  primary  business 

property  will  not  support  a  trade  and  manu- 
facturing site  claim.  To  the  contrary,  the 

burden  is  upon  the  claimant  to  show  a  direct 
and  necessary  purpose  in  furthering  his 
enterprise. 

Equitable  adjudication  may  be  invoked  to 
permit  consideration  of  an  application 
to  purchase  a  trade  and  manufacturing 
site  which  was  not  filed  within  the  time 

required,  where  substantial  compliance 
with  the  law  is  asserted  and  the  delay  Is 
satisfactorily  explained. 

Alvln  R.  Aspelund,  7  IBLA  165  (Aug.  31,  1972) 

An  application  to  purchase  a  trade  and  manu- 
facturing site  may  not  be  rejected  on  the 

basis  that  it  extends  more  than  80  rods 

(1320  feet)  along  the  shore  of  any  navigable 
water  where  the  site  consists  of  two  lots, 
one  behind  the  other,  each  one  of  which 
extends  1073.82  feet  (16.27  chains)  along 
separate  and  discrete  bodies  of  water, 
leaving  at  least  80  rods  of  shoreline 
between  the  termini  of  the  entry. 

David  W.  Henley,  7  IBLA  233  (Sept.  13,  1972) 

Where  a  decision  by  the  land  office  is  based 
on  an  erroneous  interpretation  of  the  law, 

the  matter  will  be  remanded  for  reexamina- 
tion by  the  land  office.   If  the  matter  then 

cannot  be  resolved,  a  contest  should  be 
entered  and  a  hearing  ordered. 

David  A.  Burns,  6  IBLA  171  (June  15,  1972) 

The  Act  of  April  29,  1950,  requiring  the 
filing  of  a  notice  of  location  or  a 

purchase  application  before  an  occu- 
pant of  a  trade  and  manufacturing  site 

can  be  given  credit  for  his  occupancy, 
does  not  work  an  unlawful  forfeiture 
of  an  occupancy  right. 
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A  claimant's   occupancy   of   a  trade   and 

manufacturing  site  prior   to  a  with- 
drawal does  not   establish   a  "valid 

existing   right"   excepted  by    the  with- 
drawal where   credit   for  his   occupancy 

prior  to  the  withdrawal   cannot  be 
given  under   the  Act   of  April  29,    1950, 
because   the   claimant   did  not   file  a 
notice   of   location   or  purchase   appli- 

cation prior   to   the  withdrawal. 

Any  right  under  a  notice  of   location  re- 
quired by   the  Act   of  April   29,    19  50,    is 

personal   to  the   claimant    filing   the  no- 
tice.    A  transferee  of   the  claimant's 

possessory  interest   in  a   trade   and  man- 
ufacturing site   cannot   claim  under  his 

transferor's   notice   to  avoid   the   effect 
of  a  withdrawal  where   the   transferee 
had  not   filed  his   own  notice  or  purchase 
application  prior   to   the  withdrawal. 

Kennecott   Copper  Corporation,    8  IBLA  21 
(Oct.    6,    1972)  79   I.D.  636 
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building  materials  to  the  claim  and  conduct  a 
business  thereon  will  not  afford  any  basis  for 

equitable  adjudication. 

Bernard  L.  Marsh,  12  IBLA  371  (Aug.  20,  1973) 

A  claimant's  occupancy  of  a  trade  and  manufac- 
turing site  prior  to  a  withdrawal  does  not 

establish  a  "valid  existing  right"  excepted  by 
the  withdrawal  where  occupancy  prior  to  the 
withdrawal  cannot  be  given  credit  under  the 

Act  of  April  29,  1950,  43  U.S.C.  §  687a-l  (1970), 
because  the  claimant  did  not  file  a  notice  of 
location  or  purchase  application  until  three 
years  after  the  withdrawal. 

A  notice  of  location  for  a  trade  and  manufac- 

turing site  claim  is  not  proper* for  recordation, 
and  an  application  to  purchase  a  trade  and 
manufacturing  site  is  properly  rejected,  when 
the  land  applied  for  is  withdrawn  from  disposal. 

Eugene  M.  Witt.  15  IBLA  378  (May  17,  1974) 

Where  a  factual  dispute  exists  on  appeal  from 
rejection  of  a  trade  and  manufacturing  site 
application,  the  case  will  be  remanded  for 
a  hearing  to  resolve  disputed  issues  and 
determine  if  the  applicant  has  occupied  the 
site  for  the  purposes  of  trade,  manufacture, 

or  other  productive  industry  and  has  estab- 
lished on  the  land  improvements  needed  in 

the  prosecution  of  such  activities. 

Inc.,  8  IBLA  112 Frontier  Rock  &  Sand, 

(Nov.  14,  19  72) 

Where  there  is  no  dispute  as  to  the  facts,  the  rejection 

of  an  application  to  purchase  a  trade  and  manufactur- 
ing site  will  be  affirmed  insofar  as  it  describes  land 

which  has  not  been  used  for  the  purpose  of  trade,  man- 
ufacture or  other  productive  industry. 

Golden  Valley  Electric  Association,  8  IBLA  386 
(Dec.  19,  1972) 

Open  land  sought  by  a  trade  and  manufacturing  site 
applicant  as  a  watershed  to  insure  the  continuing 

pure  water  supply  for  his  slaughterhouse  oper- 
ation may  not  be  patented  under  the  trade  and 

manufacturing  site  law  because  such  land  contains 
no  improvements,  is  not  actively  occupied,  and 
is  not  actively  used  by  the  applicant  in  the 
furtherance  of  his  business. 

Lloyd  Schade,  12  IBLA  316  (Aug.  8,  1973) 

Whereby  an  order  of  a  state  court  the  claimant  of 
a  trade  and  manufacturing  site  is  enjoined  from 
making  any  physical  change  in  other  nearby  land, 
while  allowing  him  continued  access  to  his  claim, 

the  judicial  restraint  on  the  claimant's  use  of 
the  other  land  will  not  serve  to  toll  the  running 

of  the  five-year  statutory  life  of  the  claim,  and 
the  fact  that  he  finds  it  difficult  or  impossible 
to  bring  vehicles,  construction  equipment  and 

Where  a  claimant's  application  to  purchase  a 
trade  and  manufacturing  site  shows  on 
its  face  that  the  site  has  been  occupied 
and  maintained  for  the  purpose  of  a  cattle 
feedlot,  cattle  handling  facilities,  grain 

storage  and  logging  operations  for  ranch 
and  feedlot  materials,  a  request  for  a 

hearing  is  properly  denied  and  the  purchase 
application  is  properly  rejected  because 
a  cattle  feedlot  operation  does  not  fall 

within  the  statutory  requisite  of  "trade, 

manufacture,  or  other  productive  industry," 
as  used  in  the  Act  of  May  14,  1898,  as 
amended ,  43  U.S.C.  §  687a  (1970). 

Omar  Stratman,  16  IBLA  222  (July  8,  1974) 

A  notice  of  location  of  a  headquarters  site 
or  a  trade  and  manufacturing  site  filed  less 

than  90  days  after  the  land  has  been  with- 
drawn from  entry  should  be  accepted  if 

occupancy  and  construction  of  improvements 
had  occurred  before  the  withdrawal  and  within 

the  90-day  period  preceding  the  filing  of  the 
notice  of  location  required  by  the  Act  of 
April  29,  1950,  as  amended,  43  U.S.C.  $ 
687a-l  (1970). 

Notices  of  location  must  be  accepted  for  filing 
by  the  authorized  land  office  if  the  land  has 
been  subject  to  location  during  the  preceding 
90  days.  In  such  cases,  any  notice  of  location 
which  has  been  tendered  but  not  accepted  for 
filing  will  be  deemed  filed  as  of  the  date  of 

tender. 

James  Milton  Cann,  16  IBLA  374  (Aug.  16,  1974) 

A  claimant's  occupancy  of  a  trade  and  manufacturing 
site  more  than  90  days  prior  to  the  filing  a 
valid  notice  of  location  vests  the  claimant  with 

no  "valid  existing  right"  when  the  land  is  with- 
drawn from  appropriation  prior  to  the  vesting 

of  any  rights. 
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The  failure  of  a  trade  and  manufacturing  site 
claimant  to  meet  the  requirements  of  the  Act 
of  April  29,  1950,  43  U.S.C.  S  687a-l  (1970), 
requires  the  denial  of  consideration  of  any 
occupancy  which  occurred  more  than  90  days  prior 
to  the  filing  of  a  notice  of  location  or  appli- 

cation to  purchase. 

Where  none  of  several  notices  of  location  was 

free  of  defect,  the  failure  to  file  an  appli- 

cation to  purchase  within  any  of  the  five-year 
periods  thus  possibly  initiated  bars  consider- 

ation of  any  occupancy  more  than  90  days  prior 
to  the  filing  of  a  valid  notice  of  location 
or  of  a  valid  application  to  purchase. 

Edwin  William  Seller,  16  IBLA  352  (Aug.  16,  1974) 

On  appeal  from  the  partial  rejection  of  a  trade 
and  manufacturing  site  application,  the  case 
will  be  remanded  for  a  hearing  when  there  is 

a  dispute  as  to  the  facts  as  to  the  amount 
and  the  exact  location  of  the  acreage  that 
has  been  used  and  occupied  for  the  purpose 
of  trade,  manufacture  or  other  productive 
industry. 

There  is  no  authority  to  extend  the  time  for 

improving  and  developing  a  trade  and  manu- 
facturing site  beyond  the  five-year  statutory 

life  of  the  claim. 

A  report  of  field  examination  is  not  to  be 
used  as  evidence,  without  a  hearing,  for  the 
rejection  in  whole  or  in  part  of  a  trade  and 
manufacturing  site  purchase  application. 

Such  report  is  a  proper  basis  for  initiating 
a  contest  proceeding  giving  notice  of  the 
reasons  for  rejection  and  notice  of  the  right 
of  an  applicant  to  a  hearing  in  the  event  he 
disputes  the  facts. 

Where  on  appeal  from  a  rejection  in  whole  or 
in  part  of  a  trade  and  manufacturing  site 
purchase  application  appellant  alleges  use 
and  improvements  on  a  portion  of  the  rejected 
area  which  disputes  the  factual  bases  for 
rejection,  the  case  will  be  remanded  for 
the  initiation  of  contest  proceedings  to 
obtain  evidence  upon  which  to  determine 
whether  the  requirements  have  been  met,  and 
the  extent  of  qualifying  acreage,  if  any. 

Bythel 
Compton,  18  IBLA  148  (Dec.  13,  1974) 

A  report  of  a  field  examination,  although  a 
proper  basis  for  charges,  notice  and  a 
hearing,  is  not,  by  itself,  without  a  hearing, 
to  be  used  as  evidence  for  rejecting  a  trade 
and  manufacturing  6ite  purchase  application 
in  part .   The  Bureau  of  Land  Management  should 
bring  a  contest  to  reject  such  an  application 
in  whole  or  in  part  if  the  applicant  has  shown 
prima  facie  compliance  with  the  law. 

Frederick  P.  Dunder,  17  IBLA  101  (Sept.  10,  1974) 

Where  a  factual  dispute  exists,  a  report  of  a 
field  examination  cannot  serve  alone  as  the 
basis  for  a  final  action  of  cancellation  of 

a  trade  and  manufacturing  site  application, 
in  whole  or  in  part,  in  the  absence  of  a 
hearing  being  afforded.   If  a  purchase 
application  for  the  site  shows  prima  facie 
compliance  with  the  law  and  a  factual  dispute 
exists  on  appeal  as  to  the  area  of  entitlement, 
the  applicant  must  be  given  an  opportunity 
for  a  hearing  before  his  application  can  be 
rejected. 

Lavina  Jo  King,  17  IBLA  309  (Oct. 
1974) 

Land  is  not  occupied  under  43  U.S.C.  §  687(a) 
(1970)  and  43  CFR  2562.3(d)(1)  by  use  of  the 
air  space  over  it  for  the  trajectory  of  bullets 

Under  43  U.S.C.  §  687(a)  (1970)  and  43  CFR 
2562.3(d)(1),  where  there  is  no  dispute  as 
to  the  facts,  the  pro  tanto  rejection  of  an 
application  to  purchase  a  trade  and  manufac- 

turing site  will  be  affirmed  to  the  extent 

that  the  application  includes  a  large  peri- 
pheral safety  zone  in  connection  with  a  rifle 

range  and  an  archery  range,  and  fails  to  show 
substantial  improvements  on,  or  active  use 
of  the  rejected  area. 

ALASKA  NATIVE   CLAIMS   SETTLEMENT  ACT 

Public  Land  Order  4582,  aa  modified,  waa 
revoked  and  the  withdrawal  imposed  thereby 
terminated  by  the  Alaska  Native  Clalme 
Settlement  Act  of  December  18,  1971  (85  Stat. 688). 

Inc., 

Communication  Equipment  and  Servlcea 
6  IBLA  44  (May  12,  1972) 

Surveyed  lots  within  the  St.  Paul  townslte 
(Pribilof  Islands,  Alaska)  which  were 
withdrawn  from  all  forms  of  appropriation 
under  the  public  land  laws  by  section  11 
of  the  Alaska  Native  Claims  Settlement  Act 

are  not  subject  to  disposal  under  the 
Recreation  and  Public  Purposes  Act,  and  an 
application  thereunder  must  be  rejected. 

Alaska  District  Council  of  the  Assemblies  of 
God,  Inc.,  8  IBLA  153  (Nov.  22,  1972) 

The  right  of  a  homesteader  to  equitable  adjudi- cation is  determined  as  of  the  date  on  which 
he  has  substantially  complied  with  the  home- 

stead law,  and  this  right  is  not  affected  by 
a  subsequent  withdrawal  under  the  Alaska 
Native  Claims  Settlement  Act,  43  U.S.C. A S  1610  (1972). 

Francis  I.  Hunt.  8  IBLA  390  (Dec.  19,  1972) 

Adolph  T.  Cray,  17  IBLA  410  (Nov.  1,  1974) 

81  I.D.  631 
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ALASKA  NATIVE  CLAIMS  SETTLEMENT  ACT 
— Continued 

Where  the  District  Manager  denies  an  application 

for  a  long-term  lease  under  the  Alaska  Grazing 

Act  in  light  of  the  fact  that  the  Aleut  Corpo- 
ration and  the  native  village  of  Nikolski  pro- 
tested the  granting  of  the  application  on  the 

ground  that  they  are  entitled  to  select  these 
lands  under  the  Alaska  Native  Claims  Settlement 
Act,  the  Corporation  and  the  village  may  be 

regarded  as  proper  parties  upon  a  hearing  of 
the  case. 

Aleutian  Livestock  Corporation,  Appellant.  Native 

Village  of  Nikolski  and  the  Aleut  Corporation, 

Proteatanta,  12  IBLA  333  (Aug.  9,  1973) 

APPEALS — Continued 

An  order  of  a  hearing  examiner  dismissing  an 

appeal  to  him,  Involving  the  partial  re- 
jection of  a  grazing  nonuse  application,  which 

order  was  based  upon  the  willful  nonappearance 

of  the  appellant  or  his  representative  at  the 

hearing  scheduled,  will  be  sustained. 

Ben  H.  Lyon  Estate  v.  atatt 
5  IBLA  327  (Apr.  17,  1972) 

Where  an  appeal  has  been  dismissed  because 
It  is  deemed  moot,  and  new  facts  adduced 
show  that  the  appeal  la  justiciable,  the 

appeal  Is  properly  considered  on  Its merits. 

Ashland  Oil,  Inc.,  et  al. 1972) 7  IBLA  58  (Aug. 

79  I.D.  532 

GENERALLY 

Where  land  included  in  a  homestead  entry  of  record 

is  included  among  lands  withdrawn  "subject  to 
valid  existing  rights,"  the  withdrawal  attaches, 
as  of  the  date  of  the  withdrawal,  to  all  land 
described  including  the  homestead  land;  as  to 
the  homestead  land  the  withdrawal  becomes 
effective  eo  instant!  upon  termination  of  the 
homestead  entry. 

An  operator,  holding  under  an  approved  as- 
signment of  operating  rights,  may  appeal 

from  a  decision  that  an  oil  and  gas  lease 
expired  by  operation  of  law  even  though 
the  operator  was  not  listed  as  a  party  in 
the  decision  appealed  from. 

Klrkpatrlck  Oil  &  Gas  Company.  Beard  Oil 
Company.  John  M.  Beard.  Bruce  Anderson, 
8  IBLA  108  (Nov.  13.  1972) 

notice  of  location  filed  pursuant  to  the  home- 
stead laws  but  embracing  land  covered  by  a 

withdrawal  is  unacceptable  for  recordation. 

Jack  2.  Boyd  (On  Reconsideration), 
(Mar.  27.  1974) 

15  IBLA  174 
81  I.D.  150 

The  Board,  as  the  delegate  of  the  Secretary 

of  the  Interior,  is  obliged  to  consider 

everything  contained  in  the  record  in 
determining  all  matters  relevant  to  the 
disposition  of  an  appeal. 

El  Paso  Products  Co. .  10  IBLA  116  (Mar.  9,  1973) 

APPEALS 

(See   also  Contracts,    Federal  Coal  Mine 
Health  and   Safety  Act   of   1969,    Graz- 

ing Permits   and  Licenses,    Indian  Pro- 
bate,   Indian  Tribes,    Rules   of  Prac- 

tice 5,   Torts,   Uniform  Relocation  As- 
sistance and  Real  Property  Acquisition 

Policies  Act  of   1970) 

An   appeal   is   properly   dismissed  where   the 
party  who  has   appealed  does   not   state 
clearly   and   concisely  why  he  believes 
the   decision   is    in  error. 

Leonard   Bown.    12    IBLA   192   (July    16,    1973) 

An  employee  of   a  firm  of   certified  public 
accountants,  who  is  not  otherwise   quali- 

fied  to  practice  before   the  Department, 
is  not  eligible  to  appear  before   the 
Board  of  Land  Appeals  on  behalf   of   a 
client,   notwithstanding   the  fact   that 
she  has  been  authorized  by   the  client 
to  act  for  him  as  his  attorney-in-fact. 

Where  the  transmittal  of  an  appeal  to  the  Board  of 

Land  Appeals  is  accompanied  by  the  recoo-imendation 
of  the  State  Director  that  the  decision  be  vacated 

because  it  was  premised  on  a  nonprejudicial  error 
made  by  the  appellant  in  completing  his  application 
form,    and  where  the  Board  determines  that  the 
error  is  indeed  remediable,    the  decision  may  be 
vacated,    the  appeal  dismissed,   and  the  case  re- 
manded. 

John  H.    Rutherford,    2  IBLA  446      (June  11,    1971) 

A.  0.  Holley.  14  IBLA  264  (Jan.  30,  1974) 

When  an  appeal  Is  filed  with  the  Board  of  Land 
Appeals  from  a  decision  made  by  an  official  of  the 
Bureau  of  Land  Management,  that  official  loses 
Jurisdiction  of  the  case  and  has  no  further 
authority  to  take  any  action  concerning  it 
until  his  jurisdiction  over  the  matter  is 
restored  by  action  dispositive  of  the  appeal. 

Utah  Power  &  Light  Company, 

(Feb.  21,  1974) 

14  IBLA  372 
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APPEALS — Continued APPLICATIONS  AND  ENTRIES— Continued 

An  appellant  will  not  be  permitted  to  obtain 
review  of  a  final  Departmental  decision  by 
filing  an  application  for  the  same  lands. 

Duncan  Miller,  16  IBLA  51  (June  20,  1974) 

Where  an  appellant  serves  appellee,  rather  than 

appellee's  counsel  of  record,  with  the  notice 
of  appeal  and  statement  of  reasons,  and  It 

appears  that  appellee's  response  to  those 
documents  reflects  a  full  understanding  of 
the  crucial  issues  involved,  summary  dismissal 
of  the  appeal  under  43  CFR  A. 402  need  not  be 
invoked,  and  will  not  be  invoked  in  appropriate 
situations. 

Brown  Land  Company,  Appellant,  The  Cleveland- 
Cliffs  Iron  Company,  Appellee,  17  IBLA  368 
(Oct.  29,  1974)  81  I.D.  619 

Where  the  evidence  adduced  at  the  hearing  of 
the  contest  of  the  validity  of  a  mining 
claim  is  inadequate  to  establish  whether 

the  claimants  have  earned  the  right  to  re- 
ceive a  patent  pursuant  to  30  U.S.C.  5  38 

(1970) ,  the  case  will  be  remanded  for  the 

taking  of  further  evidence  and  the  rendering 
of  a  decision  limited  to  that  issue. 

United  States  v.  Mike  Guzman,  Sr.  and  Mike 
Guzman,  Jr.,  18  IBLA  109  (Dec.  5,  1974) 

81  I.D.  685 

GENERALLY — Continued 

Where  an  application  for  desert  land  entry  can- 
not be  allowed  because  the  land  applied  for  is 

withdrawn  from  such  entry,  the  application 
will  be  rejected  and  not  held  in  suspense  until 
the  land  may  be  opened  to  entry. 

David  R.   Rasmussen,   Robert  M.   Martin. 
A-30549   (Oct.    11.   1966) 

A  phosphate  prospecting  permit  application  is 
properly  rejected  as  to  surveyed  lands  which, 
although  conforming  to  the  original  plat  of 
survey,   are  not  described  in  conformity  with 
the  most  recent  plat  of  survey,    which  must 
govern  as  to  applications  for  public  lands 
filed  after  it  is  approved. 

J.    D.    Archer,   A-30751   (June   14,    1967) 

Where  the  Bureau  of  Land  Management  has  found 
that  an  applicant  to  purchase  a  trade  and  manu- 

facturing site  is  entitled  to  only  a  portion  of  the 
surveyed  lot  applied  for  by  reason  of  his  occu- 

pancy and  improvement  of  the  land,    the  appli- 
cant may  properly  be  required  to  furnish  a 

deposit  to  cover  the  estimated  costs  of  a  sup- 
plemental survey  and  plat  to  segregate  the 

allowable  portion  of  the  lot. 

George  Mor,    A-30914  (May  27,    1968) 

APPLICATIONS   AND  ENTRIES 

GENERALLY 

Public  land  which  has  been  patented  and  has 
passed  into  private  ownership  does  not  regain 
its  status  as  public  land  upon  being  acquired 
subsequently  by  the  United  States  through 
purchase  or  condemnation,   nor  is  it,   in  the 
absence  of  specific  legislative  authority, 
restored  to  the  public  domain  when  no 
longer  needed  for  the  purpose  for  which 
it  was  acquired,   and  an  application  for  such 
land,   filed  under  the  Indian  Allotment  Act, 
is  properly  rejected,   because  such  land  does 

not  constitute  public  land  within  the  meaning 
of  the  act. 

Bobby  Lee  Moore  et  al. A-30433  (Nov.    1, 
72  I.  D. 

1965) 

505 

An  Indian  allotment  application  is  properly 
rejected  where  the  land  applied  for  is 
shown  by  records  of  the  Bureau  of  Land 
Management  to  be  within  a  Mexican  land 
grant  confirmed  by  patent  from  the  United 
States  and  no  evidence  is  submitted  that  the 
land  belongs  to  the  United  States. 

A  noncompetitive   oil  and   gas   lease  offer 
filed   for   unleased   lands    in  Alaska  before 
January   19,    1969,    Is   properly  suspended 
from  further   adjudication   under   the  pro- 

visions  of   Public   Land   Order   4582,    as 
extended  by  PL0   4962   and  PLO    5081,   and 
will  not  be   rejected   until   determination 
of   the   availability   of    the   land   to  such 
noncompetitive   oil   and   gas    lease   offer   is 
finally  made  after   expiration  of   the 
Public  Land  Order,    unless    the  offer   is 
recalled  previously  by    the  offeror. 

George  E.  Utermohle,  Jr.,  3  IBLA  94  (Aug.  13.  1971) 

Where    the  mineral   interest   of    the   United 
States   in   lands   described   in  a   noncom- 

petitive  oil   and   gas    lease  offer    for 
acquired   lands   proves    to  be   larger  or 
■mailer   than    the    interest   stated,    the 
rentals   payable  by   the   lessee  shall  be 
Increased  or  decreased   proportionately. 
If   the    federal  mineral   interest   is 
larger   than   the  stated   interest   and    the 
advance   rental   is   deficient  by  more    than 
10   percent,    the    lease  will   not    issue. 
However,    if    the   deficiency   is    remedied 
by  payment   of    the   additional    rental    and 
no  offers   are   filed   in   the   interim,    the 
offer  earns   priority   from   the  date    the 
deficiency   is   remedied. 

Anquita  L.    Kluenter  et  al.  ,   A-30483  (Nov.    18,    1965)       Irwin  Rubenstein,    3  IBLA  250  (Sept.    21,    1971) 
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APPLICATIONS  AND  ENTRIES— Continued       APPLICATIONS  AND  ENTRIES— Continued 

rENERALLY — Continued GENERALLY — Continued 

Where  an  applicant  for  a  prospecting  permit  dees 

not  personally  submit  a  statement  of  citizen- 
ship and  acreage  holdings  in  his  own  n-ame,  his 

power  of  attorney  must  specifically  authorise 

and  empower  his  attorney-in-fact  to  make  such 
statement  or  to  execute  all  statemants  which. 

may  be  required  under  the  regulations. 

A  departmental  regulation  promulgated  pursuant 

to  statutory  authority  has  the  force  and  effect 
of  law.   An  application  which  does  not  comply 
with  the  clear  and  unequivocal  requirements 
of  the  regulations  must  be  rejected. 

Frank  Allison,  3  IBLA  317  (Oct.  8,  1971) 

Reservoir  right-of-way  applications  are 
properly  rejected  where  the  lands  applied 
for  are  within  public  land  surveyed  meander 
lines  of  the  Great  Salt  Lake  and  have  been 

conveyed  to  the  State  of  Utah  by  the  United 
States  in  accordance  with  the  Act  of  June  3, 

1966,  and  they  will  not  be  suspended  to 
await  possible  reversion  of  the  land  to  the 
United  States  if  certain  contingencies  pre- 

scribed by  the  act  should  transpire. 

William  J.  Colman,  3  IBLA  322  (Oct.  8,  1971) 

Where  an  assertion  is  made  that  unauthorized 

uses  of  public  lands  are  being  made,  such 
an  assertion,  even  if  true,  cannot  vest 
In  an  applicant  any  right  not  authorized 

by  law. 

Leroy  Martin.  4  IBLA  160  (Dec.  17,  1°71) 

Land  Included  in  an  outstanding  coal  prospect- 
ing permit  is  not  available  for  permit  to 

another,  and  an  application  for  such  land 
must  be  rejected. 

Hlko  Bell  Mining  &  Oil  Company,  6  IBLA  8 

(May  9,  1972) 

A  homestead  application  must  be  rejected 
when  filed  at  a  time  when  the  Master  Title 
Plat  In  the  local  Bureau  of  Land  Management 
office  shows  prima  facie  that  the  lands  are 
embraced  in  a  state  selection  application 
and  the  serial  register  sheet,  referred  to 
on  the  plat,  shows  that  tentative  approval 
has  been  given  to  the  state  selection  for 
those  lands. 

State  of  Alaska,  Kenneth  D.  Makepeace, 
6  IBLA  58  (May  22,  1972)     79  I.D.  391 

Equitable  adjudication  may  be  Invoked  to 

permit  consideration  of  a  homesite  pur- 
chase application  which  was  not  filed 

within  the  time  required,  where  substan- 
tial compliance  with  the  law  has  been 

alleged,  and  the  claim  was  initiated 
before  the  land  was  withdrawn  by  Public 
Land  Order  No.  4582. 

The  Department  of  the  Interior  has  no  author- 

ity to  grant  an  application  under  the  pub- 
lic land  laws  contrary  to  a  statute  of 

Congress;  this  Department  is  not  the  proper 
forum  to  decide  whether  or  not  the  statute 
is  constitutional. 

Alaska  District  Council  of  the  Assemblies  of 
God,  Inc.,  8  IBLA  153  (Nov.  22,  1972) 

An  applicant  asserting  a  claim  to  benefits  of 

an  Act  of  Congress  has  the  burden  of  fur- 
nishing sufficient  evidence  of  his  entitle- 

ment thereto.   Failure  to  submit  such  evi- 
dence will  result  in  the  denial  of  his  claim. 

Where  an  applicant  seeks  reinstatement  of  his 
oil  and  gas  lease  under  the  Act  of  May  12, 
1970,  84  Stat.  206,  30  U.S.C.  {  188  (1970), 

he  has  the  burden  of  establishing  by  per- 
suasive evidence  that  the  failure  to  pay 

his  full  rental  timely  was  either  justifi- 
able or  not  due  to  a  lack  of  reasonable 

diligence.   Mere  assertions,  unsupported 

by  any  probative  evidence,  are  not sufficient. 

James  E.  Fowler  and  Frances  T.  Fowler, 
8  IBLA  372  (Dec.  12,  1972) 

Where  the  record  shows  that  there  has  not 
been  compliance  with  law  within  the  life 

of  a  homesite  claim  i.e. ,  within  5  years 
from  the  filing  of  the  notice  of  location 
with  the  Land  Office  the  claim  is  properly 
canceled. 

Charlotte  Lorraine  (Pontz)  Furglone.  8  IBLA  432 
(Dec.  21,  1972) 

-allure  by  an  applicant  to  respond  to  a 

Bureau  of  Land  Management  State  Office  let- 
ter inquiring  only  whether  the  applicant  is 

still  interested  in  receiving  a  prospecting 

permit  is  not  on  adequate  ground  for  rejec- 
tion of  the  applicants'  prospecting  permit 

application. 

Phyllis  Colman  and  William  J.  Colman, 
8  IBLA  444  (Dec.  27,  1972) 

A  Bureau  of  Land  Management  decision 
which  rejected  an  application  under 

the  Act  of  March  3,  1891,  for  a  pump- 
ing station  and  irrigation  system 

within  a  small  cove  of  a  reservoir 
withdrawn  for  a  fish  and  wildlife 
management  area  pursuant  to  the  Fish 
and  Wildlife  Coordination  Act,  will 

be  sustained  where- it  was  made  in  due 
regard  for  the  public  interest  in 
managing  the  area  in  light  of  that Act. 

Rimrock  Canal  Company. 9  IBLA  333  (Feb.  14,  1973) 

80  I.D.  197 

Herbert  W.  Si 7  IBLA  51  (Aug.  4,  1972) 
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Oil  and  gas  offers  are  properly  rejectlu 
when  one  of  the  offerors  cannot  be  iden- 

tified from  the  face  of  the  offer  form 

because  his  name  is  represented  only  by 
an  illegible  signature,  and  at  the  time 
curative  material  is  filed  to  remedy 
the  defect,  the  lands  have  been  withdrawn. 

of  land  not  described  where  the  State  has 

specifically  excluded  that  tract  from  its 
selection  and  never  reinstated  its  application 
as  to  it. 

Lloyd  D.  Sudder.  16  IBLA  1  (June  14,  1974) 

Donald  Burnett   et  al.  .  10  IBLA  76  (Mar.  5,  1973) 

Whereby  an  order  of  a  state  court  the  claimant  of 
a  trade  and  manufacturing  site  is  enjoined  from 
making  any  physical  change  in  other  nearby  land, 
while  allowing  him  continued  access  to  his  claim, 

the  judicial  restraint  on  the  claimant's  use  of 
the  other  land  will  not  serve  to  toll  the  running 

of  the  five-year  statutory  life  of  the  claim,  and 
the  fact  that  he  finds  it  difficult  or  impossible 
to  bring  vehicles,  construction  equipment  and 
building  materials  to  the  claim  and  conduct  a 
business  thereon  will  not  afford  any  basis  for 
equitable  adjudication. 

A  right-of-way  under  the  Act  of  March  3,  1891, 
does  not  vest  until  the  Secretary  of  the 
Interior  has  approved  the  application.   The 

Secretary  may  withhold  his  approval  if  the 
grant  is  not  in  the  public  interest  or  he 
may  condition  the  grant  to  ensure  that  the 
public  interest  will  be  protected. 

Pursuant  to  a  regulation,  applications  to 

acquire  a  right-of-way  for  the  main  purpose 
of  irrigation  should  be  made  under  the  Act  of 
March  3,  1891. 

Zelph  S.  Calder,  16  IBLA  27  (June  20,  1974) 
81  I.D.  339 

Bernard  L.  Marsh,  12  IBLA  371  (Aug.  20,  1973) 

A  color  of  title  application  which  is  not  on  a 
form  prescribed  by  the  Director,  Bureau  of 
Land  Management,  and  is  not  accompanied  with 
a  $10  filing  fee,  as  required  by  regulation 
43  CFR  2541.2(a),  is  not  acceptable  for  filing. 
The  Bureau  should  return  such  an  application 
to  the  applicant  notifying  him  of  the  deficiencies. 

John  C.  Brinton,  13  IBLA  69  (Sept.  18,  1973) 

Where,  in  a  direct  proceeding  against  a  mining  claim, 
the  Department  finds  no  discovery  has  been  made  and 
declares  the  claim  invalid,  an  application  for  min- 

ing patent  based  on  the  invalid  mining  claim  must 
be  rejected. 

United  States  v.  Colonna  and  Company  of  Colorado, 
Inc.,  14  IBLA  220  (Jan.  24,  1974) 

By  regulation  the  filing  of  a  formal  exchange 
application  under  tne  Taylor  Grazing  Act, 
43  U.S.C.  §  315g(b)  (1970),  segregates  the 
selected  land  from  appropriation  under  the 
mining  laws.   A  mining  claim  located  on 
such  land  thereafter  is  void  ab  initio  and 
affords  no  basis  for  a  protest  against  the 
exchange. 

An  Alaska  homesite  applicant  will  not  be  given 
credit  for  settlement  or  occupancy  of  a  site 
prior  to  the  segregation  of  the  land  by  the 
filing  of  a  State  selection  application  when 
he  fails  to  file,  as  required  by  sec.  5  of 

the  Act  of  April  29,  1950,  ':3   U.S.C.  §  687a-l 
(1976),  a  notice  of  location  or  an  application 
to  purchase  until  long  after  the  segregation 
of  the  land  by  the  State  selection  application. 

An  application  to  purchase  land  which  was  seg- 
regated from  settlement  and  entry  before  the 

initiation  of  any  rights  to  the  land  by  the 
filing  of  the  application  must  be  rejected. 

Albert  W.  Ball,  Sr.,  17  IBLA  306  (Oct.  7,  1974) 

A  right-of-way  under  the  Act  of  March  3,  1891, 
does  not  vest  until  the  Secretary  of  the  Inter- 

ior has  approved  the  application.   The  Secre- 
tary raay  withhold  his  approval  if  the  grant 

is  not  in  the  public  interest. 

The  Secretary  of  the  Interior  nay  condition  the 

grant  of  a  right-of-way  under  the  Act  of  !larch  3, 
1891,  to  ensure  that  the  public  interest  will 
be  orotected. 

Grindstone  Butte 
1974) 

'ro.ject,  18  IBLA  16  (Nov. 

The  holder  of  a  mining  claim  who  fails  to 
file  notice  of  his  adverse  claim  against 

a  conflicting  mineral  patent  application 
in  accordance  with  30  U.S.C.  $29  (1970), 

may  not  thereafter  assert  his  claim  as  a 
bar  to  the  issuance  of  the  mineral  patent, 
but  he  may  assert  his  claim  in  a  protest 
against  a  subsequent  private  exchange 
application  for  the  same  conflicting 
lands. 

Essex  International, 
(Apr.  16,  1974) 

Inc., 
15  IBLA  232 

81  I.D.  187 

An  amendment  to  a  pending  blanket  state  selection 
will  not  be  construed  under  the  rule  of  Udall  v. 

Kalerak,  396  F.2d  764  (1968),  to  include  a  tract 

An  acquired  lands  lease  offer  for  land  in  which 
the  United  States  owns  only  a  fractional 
mineral  interest  is  defective  and  subject  to 

rejection  when  the  applicant  fails  to  accom- 
pany his  offer  with  the  statement  required 

by  the  regulations  showing  the  extent  of  his 
ownership  of  operating  rights  to  the  fractional 
mineral  interest  not  owned  by  the  United  States. 

Under  the  regular  or  "over-the-counter"  filing 
procedure,  however,  if  the  offeror  submits  his 
statement  of  operating  rights  with  his  appeal, 
the  defect  may  be  considered  cured  with  priority 
of  filing  as  of  that  time. 

James  H.  Scott,  18  IBLA  55  (Nov.  19,  1974) 
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An  application  to  make  homestead  entry  on  land 
embraced  in  a  first-form  reclamation  with- 

drawal is  properly  rejected. 

Carl  P.  Qualman,  et  al.,  18  IBLA  83  (Nov.  26, 
1974) 

A  State  of  Alaska  selection  filed  under  the 

Statehoood  Act  segregates  the  land  described 
therein  from  all  appropriations  based  on 
settlement  and  location.   A  notice  of 

location  asserting  settlement  after  a  state 

selection  application  is  filed  is  unaccept- 
able for  recordation  and  no  rights  can  be 

established  by  settlement  after  that  date. 

Bobby  W.  Brown.  18  IBLA  228  (Dec.  31,  1974) 

AMENDMENTS 

A  sucessor  in  interest  to  a  homestead  entryman 
is  not  entitled  to  purchase  under  the  Color  of 
Title  Act  a  small,   irregular  tract  of  land 
which  borders  the  patented  homestead  entry 
and  which  had   erroneously  been  fenced  in  by 
the  entryman  as  part  of  his  entry  prior  to 
patent;  nor  do  the  facts  permit  the  amendment 
of  the  patent  to  include  the  tract  under  authority 
of  Rev.   Stat.   sees.   2369,  2370  and  2372,   as 
amended. 

Henry  D.    V^arbasse,   Eugenia  W.    Warbasse, 

A-30383  (Aug.    19,    1965) 

While  in  general  an  application  or  selection  filed 
by  a  State  for  land  while  it  is  withdrawn  is  in- 

valid and  does  not  become  valid  upon  revocation 
of  the  withdrawal,    the  rule  against  premature 
filing  was  adopted  for  administrative  con- 

venience and  to  insure  equality  of  opportunity 
to  file  and  where  these  considerations  are  not 

pertinent,    amendments  to  a  premature  applica- 
tion filed  by  the  State  during  a  statutory 

preference  ^right  period  and  thereafter  may  be 
accepted  as  reaffirmations  of  the  original  filing 

and  treated  as  though  the  State  had  refiled 
its  original  application  at  the  time  of  the 
amendments. 

AMENDMENT S--Cont  inued 

Where  an  oil  and  gas  lease  offeror,   upon  dis- 
covering an  error  in  the  land  description  of 

an  offer  just  filed,   in  compliance  with  verbal 
instructions  from  land  office  personnel,   filed 
erroneous  supposition  that  the  original  offer 
could  not  be  corrected  by  amendment,  the 

"amended  application"  will  be  treated  as  an 
amendment  to  the  original  offer,   rather  than 
as  an  independent  offer,   where  it  is  clear 
that  the  offeror's  intent  was  only  to  correct 
the  error  in  the  original  land  description 
and  not  to  apply  for  different  land. 

William  A.   Stevenson,   A-30741    (May  29,   1967) 

Where  land  covered  by  a  prematurely  filed 
State  selection  is  described  in  notices  of 
publication  published  after  the  land  has  become 

available  for  selection,  the  notices  will 

be  considered  as  reassertions  of  the  State's 
selection  and  will  segregate  the  land  they 
describe  from  all  appropriation  by  application 
or  settlement  so  that  an  application  for 
homestead  entry  filed  thereafter  is  properly 

rejected. 

John  Gonzales,  A-30604  (Sept.   26,    1968) 

Where  a  prematurely  filed  State  selection  is  a- 
mended  after  the  land  has  become  available  for 

selection  and  during  a  preference  period  grant- 
ed the  State,   the  amendment  will  be  considered 

a  reassertion  of  interest  in  the  lands  originally 
applied  for  and  will  be  considered  as  a  refiling 
of  the  original  application  and  will  segregate  the 

land  it  describes  from  all  appropriation  by  ap- 
plication or  settlement;  thus  an  application  for 

homestead  entry  filed  thereafter  is  properly 

rejected. 

Dell  M.    Husted,   A-30932  (Dec.    5,    1! 

State  of  Alaska,    Andrew  J.    Kalerak,    Jr.  , 
A-30518  (Jan.   20,    1966)  73I.D.  1 

An  application  for   the  amendment  of   a 
patent   is  properly  rejected  where 
the  record  contains  no  evidence   to  show 
that   the  entryman  entered   lands  not 
intended  by  him  as  his  entry,   and  where 
the  record   fails   to  show  what  precaution 
to  avoid  error  was   taken  by   the  entryman 
at   the   time  of  making   the  original  entry, 
if   in  fact  he   intended   to  enter  other 
lands. 

An  amendment  of  an  oil  and  gas  lease  offer  to 
change  the  description  of  land  sought  for  leasing 
to  include  the  correct  designation  of  a  legal  sub- 

division available  for  leasing  in  place  of  a 
previously  designated  subdivision  which  is  not 
available  for  leasing  should  not  be  rejected  as 
a  substitution  of  one  tract  of  land  for  another, 

requiring  the  filing  of  a  new  lease  offer,    filing 
fee  and  rental  payment,   where  it  appears  that 
the  offeror  originally  intended  to  apply  for  the 
land  described  in  the  amendment. 

Faydrex,  Inc..  14  IBLA  195  (Jan.  21,  1974) 

The  filing  of  a  notice  of  location  of  a  headquarters 
site  does  not  of  itself  invest  the  claimant  with 

any  rights  in  the  land,  nor  does  the  mere  marking 
and  posting  and  clearing  of  brush  along  the  lines. 

Where  a  notice  of  location  of  a  headquarters  site 
misdescribes  the  land  claimed  and  no  rights  In 
the  tract  claimed  have  vested  because  there  has 
been  no  substantial  occupancy  or  improvement  of 
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the  aice,  c^j  effort  to  "amend"  the  location  notice 
more  than  five  years  later  must  be  regarded  as 
a  new  location  notice  rather  than  an  amendment 

of  the  old  notice,  and  an  Intervening  closure 
of  the  land  to  entry  will  bar  its  acceptance. 

Donald  Richard  Gllttenberg,  15  IBLA  165  (Mar.  26, 
1974) 

When  mail  is  properly  addressed  and  deposited  in 
the  United  States  mails,  with  postage  thereon 

duly  prepaid,  there  is  a  rebuttable  presumption 
of  fact  that  it  was  received  by  the  addressee  in 
the  ordinary  course  of  mail. 

H.  C.  Hathorn,  A-30257  (Feb.  3,  1965) 

In  the  absence  of  proof  of  a  general  administrative 

practice  to  notify  claimants  who  filed  notifi- 
cation of  settlement  claiming  excessive  acreage, 

and  in  the  absence  of  proof  that  the  claimant 
was  not  notified,  no  error  in  the  issuance  of 
an  Oregon  Donation  Claim  Certificate  and  patent 
is  shown  sufficient  to  overcome  the  presumption 
of  administrative  regularity,  and  sufficient 
to  warrant  an  amendment  of  the  patent. 

An  application  for  amendment  of  patent  by  the 
successors  of  an  Oregon  Donation  Claim  patentee 
is  properly  rejected  when  the  applicants  request 
patent  to  land  to  which  the  original  settler 
was  not  entitled  because  it  would  have  exceeded 

his  statutory  entitlement. 

Hudsc Investment   Company,    et   al. ,    17   IBLA  146 

81  I.D.   533 

Since  section  5  of  the  act  of  Apr.    29,    1950 

requires  that  an  application  to  purchase 
certain  claims  in  Alaska,   including  a 
headquarters  site  claim,   must  be  filed 

along  with  required  proofs  within  five 
years  after  the  filing  of  the  notice  of 
settlement  of  the  claim,   an  application 

to  purchase  a  headquarters  site  must  be 

rejected  where,  although  an  informal 
request  to  purchase  without  proofs,   was 

filed  within  the  five-year  period,   a  formal 

application  with  proofs  was  not  filed  until 
after  expiration  of  the  period. 

Severin  F. Ulmer,   Heir  of  Joseph  Ulmer, 

(Sept.  13,  1974) 
Deceased,  A-30375  (Aug.  11,  1965) 

The  amendment  of  the  land  description  in  a  home- 
stead entry,  three  years  into  the  entry,  to 

comport  with  the  newly  filed  survey  plat  for 
the  township  does  not  constitute  the  filing 
of  a  new  entry  running  from  the  date  of  the 
amendment . 

Flonie  Thomas,  18  IBLA  7  (Nov.  7,  1974) 

CANCELLATION 

Where   the   record  shows   that   there  has  not 
been  compliance  with  law  within   the  life 
of  a  homesite   claim  l;e.,  within  5  years 
from  the  filing  of  the  notice  of  location 
with   the  Land  Office   the  claim  is   properly 
canceled. 

:harlotte  Lorraine   (Pontz)   Furgione,    8  IBLA  432 
(Dec.    21,    1972) 

While  in  general  an  application  or  selection  filed 
by  a  State  for  land  while  it  is  withdrawn  is  in- 

valid and  does  not  become  valid  upon  revocation 
of  the  withdrawal,    the  rule  against  premature 
filing  was  adopted  for  administrative  con- 

venience and  to  insure  equality  of  opportunity 
to  file  and  where  these  considerations  are  not 

pertinent,    amendments  to  a  premature  applica- 
tion filed  by  the  State  during  a  statutory 

preference~right  period  and  thereafter  may  be 
accepted  as  reaffirmations  of  the  original  filing 
and  treated  as  though  the  State  had  refiled 
its  original  application  at  the  time  of  the 
amendments. 

State  of  Alaska,    Andrew  J.    Kalerak,    Jr.  , 
A-30518  (Jan.   20,    1966)  73  I.D.    1 

When  mail  is  properly  addressed  and  deposited  in 
the  United  States  mails,  with  postage  thereon 
duly  prepaid,   there  is  a  rebuttable  presumption 
that  it  was  received  by  the  addressee  in  the 
ordinary  course  of  mail. 

FILING 

Where  under  the  mail  delivery  procedure  of  the  De- 
partment all  mail  addressed  to  the  Bureau  of 

Land   Management  is  delivered  to  the  Secretary's 
Mail  Center,  the  mail  center  acts  as  agent  for 
the  Bureau,   and  a  document,   properly  addressed, 
which  is  delivered  to  the  mail  center  is  deemed 
to  be  filed  in  the  office  to  which  it  is  addressed 
on  the  date  delivery  is  made  to  the  mail  center. 

Delivery  by  post  office  of  a  document  to  a  land 
office  by  the  placement  of  mail  in  a  post  office 
box,  where  the  land  office  customarily  receives 
its  mail,  during  the  hours  in  which  the  land 
office  is  open  to  the  public  for  the  filing  of 
documents  constitutes  delivery  to  and  receipt 
by  the  land  office  of  the  document. 

Norma  J.    Rose,  A-30881  (Feb.    19,   1968) 75  I.D.  37 
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Where  land  covered  by  a  prematurely  filed  State 
selection  is  described  in  notices  of  publication 
published  after  the  land  has  become  available 
for  selection,  the  notices  will  be  considered  as 

reassertions  of  the  State's  selection  and  will 
segregate  the  land  they  describe  from  all  ap- 

propriation by  application  or  settlement  so 
that  an  application  for  homestead  entry  filed 
thereafter  is  properly  rejected. 

John  Gonzales,   A-30604  (Sept.    26,    1968) 

Where  a  prematurely  filed  State  selection  is  a- 
mended  after  the  land  has  become  available  for 

selection  and  during  a  preference  period  grant- 
ed the  State,   the  amendment  will  be  considered 

a  reassertion  of  interest  in  the  lands  originally 
applied  for  and  will  be  considered  as  a  refiling 
of  the  original  application  and  will  segregate  the 

land  it  describes  from  all  appropriation  by  ap- 
plication or  settlement;  thus  an  application  for 

homestead  entry  filed  thereafter  is  properly 
rejected. 

Dell  M.    Husted,   A-30932  (Dec.    5,    1968) 

The  grace  period   for  filing  set    forth   in  A3 
CFR  J   1840.0-6(b)    (1970)   applies  only   to 
documents   filed   in  connection  with  an  appeal, 
and  does  not  apply   to  applications   to  pur- 

chase  a  trade  and  manufacturing  site  under 
43  U.S.C.    S  687a  et  sea.    (1970). 

The   authorisation   in  43  CFR  5   1821. 2-2 (g) 
(1970)    to  consider  a  document   as   timely 
filed  under  certain  circumstances   does  not 
permit  waiver  of  deadlines   inposed  by  statute. 
43  U.S.C.    §  687a-l   (1970). 

C.  Rick  Houston,  5  IBLA  71  (Mar.  1,  1972) 

Where  applicants  for  Alaska  Native  allotments 
delivered  their  evidence  of  occupancy 
to  the  agency  office  of  the  Bureau  of 
Indian  Affairs  which  held  them  past  the 
time  when  they  were  required  to  be  filed 
with  the  Bureau  of  Land  Management,  absent 
any  evidence  that  the  delays  were  occasioned 
through  the  fault  of  the  respective  appli- 

cants, the  rejection  of  those  documents 
will  be  set  aside,  the  documents  received 
and  the  entries  reinstated  in  accordance 

with  the  principles  of  equitable  adjudication. 

Julius  F.  Pleasant,  John  Moore,  Ella  Wasslllle. 
5  IBLA  171  (Mar.  14,  1972) 

on  the  plat,  shows  that  tentative  approval 
has  been  given  to  the  state  selection  for 
those  lands. 

State  of  Alaska,  Kenneth  D.  Makepeace, 
6  IBLA  58  (May  22,  1972)    79  I.D.  391 

Where  an  application  for  grazing  lease  pursuant  to 
section  15  of  the  Taylor  Grazing  Act,  as  amended , 

43  U.S.C.  §  315m  (1970),  is  not  filed  within  the 

sixty-day  period  established  by  43  CFR  4125.1-l(a) 
(3),  the  application  may  be  rejected  as  untimely 
filed.   The  exercise  of  this  discretion  must  be 
based  upon  rational  considerations  and  where  such 

application  is  rejected  on  the  erroneous  assumption 
that  such  rejection  is  required  under  the  regulation, 

the  rejection  will  be  set  aside. 

Cox  Enterprises,  Inc.,  14  IBLA  29  (Dec.  3,  1973) 

Where  an  application  for  a  grazing  lease  pursuant 
to  section  15  of  the  Taylor  Grazing  Act,  as 
amended,  43  U.S.C.  §  315m  (1970),  is  not  filed 

within  the  sixty-day  period  established  by  43  CFR 
4125. 1-1 (a) (3),  the  application  may  be  rejected 
as  untimely  filed.   The  exercise  of  this  dis- 

cretion must  be  based  on  rational  considerations 
which  may  include  any  of  the  factors  enumerated 

in  43  CFR  4121.2-2(d),  pertaining  generally  to 
proper  range  management. 

Irvin  and  Maxine  Baker,  15  IBLA  92  (Mar.  11,  1974) 

The  filing  of  an  application  for  a  lease  or 
prospecting  permit  under  the  Mineral  Leas- 

ing Act  creates  no  vested  rights  in  an 
applicant,  only  a  priority  of  filing. 
After  notice  from  the  Bureau  of  Land  Man- 

agement, an  applicant  must  comply  with 
regulations  promulgated  after  the  applica- 

tion was  filed  in  order  to  maintain  the 
priority  of  filing  and  to  receive  the  lease 
or  permit.   It  is  not  improper  for  the 
Bureau  to  require  such  compliance  of  a 
sodium  prospecting  permit  applicant  before 
further  processing  the  application  on  its merits. 

David  M.  Miller.  15  IBLA  270  (Apr.  26,  1974) 

A  notice  of  location  for  a  trade  and  manufac- 

turing site  claim  is  not  proper  for  recorda- 
tion, and  an  application  to  purchase  a  trade 

and  manufacturing  site  is  properly  rejected, 
when  the  land  applied  for  is  withdrawn  from 
disposal. 

Eugene  M.  Witt,  15  IBLA  378  (May  17,  1974) 

A  homestead  application  mist  be  rejected 
when  filed  at  a  tine  when  the  Master  Title 

Plat  in  the  local  Bureau  of  Land  Management 
office  shows  prima  facie  that  the  lands  are 

embraced  in  a  state  selection  application 
and  the  serial  register  sheet,  referred  to 

No  matter  what  an  entryman  intended  when  he  filed 

an  amended  land  description' after  erroneously 
residing  and  working  on  other  lands,  such  fil- 

ing could  not  have  been  considered  a  new  filing 
since  the  lands  described  were  withdrawn  from 

entry  between  the  time  of  the  original  filing 
and  the  time  of  the  filing  of  the  amended 
description. 

Flonie  Thomas,  18  IBLA  7  (Nov.  7,  1974) 
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A  protest  filed  by  one  who  has  filed  a  notice  of 

occupancy  and  settlement  of  a  trade  and  manu- 
facturing site  alleging  superior  rights  of 

possession  against  a  homestead  entry,   for  which 
notice  of  submission  of  final  proof  has  been 
published,  is  properly  dismissed  when  the 
protestant  fails,    as  required  by  section  10  of 
the  act  of  May  14,    1898,  to  commence  an  action 

within  60  days  in  a  court  of  competent  jurisdic- 
tion. 

Rampart  Enterprises,   Joseph  Roscoe  Lewis, 
A-30317  (June  7,    1965)  72  I.  D.    236 

An  oil  and  gas  lease  offer,   acceptable  when  it 
was  filed  prior  to  the  act  of  Sept.    2,    I960, 
will  not  be  considered  as  having  lost  its 
priority  of  filing,    even  though  a  lease  could 
not  be  issued  under  its  terms  after  that  act 

changed  the  terms  and  conditions  under  which 
leases  could  issue,    unless  and  until  the 
offeror  fails  to  consent  to  an  amendment  of 

lease  terms   required  by  notice  from  the  land 
office;  an     offeror  who  timely  filed  a  consent 
under  protest  and  then  challenged  the  re- 

quirement of  consenting  to  changes  in  the  lease 
terms  in  appeals  in  this  Department  and  then 
in  court  before  filing  an  unqualified  consent 
preserved  by  her  actions  the  priority  of  her 
offer. 

Richard  M.    Ferguson,    A-30493  (Mar.    14,    1966) 

An  oil  and  gas  lease  offer  when  filed  is  defective 
under  the  regulations  when  the  offeror  states 
that  she  is  not  the  sole  party  in  interest  and 
indicates  that  another  person  will  acquire  full 
interest  in  the  lease,  but  does  not  properly 
identify  the  individual  by  stating  both  his  given 
and  his  surname,   however,  the  offer  may  be 
considered  as  being  cured  and  having  priority 
when  a  supplemental  statement  is  submitted 
signed  by  the  offeror  and  the  other  interested 
party  properly  identifying  him. 

A.    M,   Shaffer  et  al. 
tetty 

Shaffer,   A- 30561, 
A-30563    (Oct.    7,   1966)     73  I.  D.  293 

A  holder  of  a  mining  claim  located  after  the  en- 
actment of  the  Mineral  Leasing  Act  has  no 

statutory  or  regulatory  preference  right  to  a 
phosphate  prospecting  permit  simply  because 
some  phosphate  is  discovered  on  his  claim; 

his  application  for  a  permit  is  therefore  sub- 
ordinate to  an  application  for  a  permit  filed 

prior  to  his. 

Arthur  L.    Rankin,   A- 30568  (Oct.    20,    1966) 
73  I.  D.    305 

The  question  as  to  whether  one  who  has  applied  for 
a  patent  to  land  in  Alaska  as  a  headquarters 
site  under  section  10  of  the  act  of  May  14,   1898, 
as  amended,   or  an  adverse  homestead  claimant 
has  a  better  right  and  prior  right  of  possession 

is  by  the  provisions  of  that  statute  made  deter- 
minable exclusively  by  a  local  court  in  an  action 

to  quiet  title;  where  the  homestead  claimant 

has  filed  a  private  contest  against  the  head- 
quarters site  claimant  alleging  that  the  former 

initiated  his  homestead  claim  before  the  latter 

established  any  rights,  the  Department  will 
not  hold  a  hearing  on  the  issue  but  will  proceed 

with  the  patent  application  filed  by  the  head- 
quarters site  claimant  so  that  the  homestead 

claimant  may  avail  himself  of  the  statutory 
procedure  to  have  his  adverse  claim  litigated 
in  court. 

John  E.   Eckert,   Elmer  S.   Harrop,  A- 
(May  21,    1969) 

Where,   in  accordance  with  the  provisions  of  section 
10  of  the  act  of  May  14,    1898,   a  proceeding  is 
instituted  in  a  State  court  of  Alaska  to  determine 
the  right  of  possession  between  adverse  parties 
claiming  land  as  a  trade  and  manufacturing  site, 
but  the  case  is  dismissed  by  the  court  upon 
failure  of  the  plaintiff  to  appear  in  court  to  pros- 

ecute,  the  action  of  the  court  is  determinative 
of  the  issue  of  possessory  rights,   and  the  plain- 

tiff is  estopped  thereafter  from  asserting  any 
claim  to  the  land  on  the  basis  of  priority  of  the 
location  of  his  trade  and  manufacturing  site. 

Seldon  H.   Klinke.    A-31017  (Feb.    12,    1970) 

The   filing  of  an  application  for  a   lease  or 

prospecting  permit   under   the  Mineral  Leas- 
ing Act   creates  no  vested   rights   in  an 

applicant,   only  a  priority  of   filing. 
After  notice  from  the  Bureau  of  Land  Man- 

agement,   an  applicant  must   comply  with 
regulations  promulgated  after   the  applica- 

tion was  filed   in  order   to  maintain  the 
priority  of   filing  and    to   receive   the   lease 
or  permit.      It   is  not   improper   for   the 
Bureau   to   require   such   compliance  of   a 
sodium  prospecting  permit   applicant   before 
further   processing   the  application  on   its 
merits. 

David  M.    Miller,    15   IBLA  270    (Apr.    26,    1974) 

RELINQUISHMENT 

A  relinquishment  of  a  claim  to  land  that  is  se- 
cured through  misrepresentation,  fraud,  or 

deceit  is  void,  but  a  relinquishment  given 
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simply  to  avoid  facing  adverse  proceedings  by 
the  Bureau  of  Land  Management  will  be  regards 
ed  as  having  been  voluntarily  executed,  and  its 
effect  will  not  be  nullified. 

Leo  J.   Kottas,  Earl  Lutzenhjser,  A-30554 
(Apr.    19.   1966)  73  I.D.I 23 

In  the  absence  of   proof  of   a  general  administrative 
practice  to  notify  claimants  who  filed  notifi- 

cation of  settlement  claiming  excessive  acreage, 
and  in  the  absence  of  proof   that   the  claimant 
was  not  notified,   no  error   in  the  issuance  of 
an  Oregon  Donation  Claim  Certificate  and  patent 
is  shown  sufficient   to  overcome  the  presumption 
of  administrative  regularity,   and  sufficient 
to  warrant  an  amendment  of   the  patent . 

Hudson  Investment   Company,   et    a 
(Sept.    13,    1974) 1^,   17    IBLA  146 81  I.D.    333 

SEGREGATIVE  EFFECT 

A  selection  filed  by  the  State  of  Alaska  for  lands 
granted  to  it  by  the  Statehood  Act  which  is 
accepted  by  the  land  office  and  posted  on  the 
public  land  records  segregates  the  land  from 
all  appropriations  based  on  settlement  and 
location  so  long  as  it  remains  of  record, 
despite  the  fact  that  the  selected  land  was  in  a 
withdrawal  at  the  time  the  State  filed  its 
selection. 

State  of  Alaska,    Andrew  J.    Kalerak,    Jr., 
A-30518  (Jan.   20,    1966)  73  I.  D.     1 
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settlement  of  the  tract  after  the  native  allotment 

application  was  filed;  and  the  regulations  should 
not  be  interpreted  as  precluding  the  settler  from 
making  such  a  showing  and  challenge  after  he 
becomes  aware  of  the  conflict  simply  because 
the  showing  was  not  made  originally  when  he 
filed  his  notice  of  homestead  location. 

Guy  T.    Hargroves,   A-30593  (Oct.    17,    1966) 

An  application  for  a  homestead  entry  in  Alaska  is 
properly  rejected  where  it  is  filed  after  a 
selection  by  the  State  under  its  Statehood  Act, 
although  the  selection  application  was  originally 
filed  while  the  selected  lands  were  withdrawn 

but  was  subsequently  reasserted  by  amendments 
to  the  application  after  revocation  of  the  with- 

drawal,  and  where  alleged  acts  of  settlement 
were  also  subsequent  to  an  amendment  of  the 

State's  selection  application  which  had  the  effect 
of  segregating  the  land  from  appropriation  by 
application  or  settlement  and  location. 

Charles  H.   Sells,   Patricia  J.    Davenport, 
A-30613  (Sept.    10,    1968)  75  I.  D.  297 

When  a  settler  on  lands  in  Alaska  who  bases  her 
claim  on  rights  obtained  through  a  prior  settler 

joins  in  litigation  seeking  review  of  a  Depart- 
mental decision  which  held  that  the  land  sought 

was  within  a  prior  valid  State  selection  and  not 
open  to  settlement  by  her  predecessor,   she  is 

bound  by  a  court  ruling  affirming  the  Depart- 
ment's decision,   and  she  gains  no  rights  to  the 

land  by  her  occupation  of  it. 

Neva  Pearl  Gingerich,   A-30651  (Sept.    12,    1968) 

When  the  State  of  Alaska  has  previously  indicated 
that  it  does  not  intend  its  selection  applications 
filed  for  lands  in  outstanding  entries  to  attach 
in  cases  where  the  entry  is   relinquished  and 
subsequently  filed  upon,    and  such  a  case 
arises,    the  State  will  be  given  30  days  to  in- 

dicate whether  it  accedes  to  its  prior  statement 
and  if  it  does  not  inform  the  Department  to  the 
contrary  the  homestead  application  which  con- 

stituted the  subsequent  filing  will  be  considered. 

Larry  Dale  Hoekzema,    A-30470  (Feb,    17,    1966) 

An  application  for  a  native  allotment  in  Alaska 
which  has  not  been  allowed  or  approved  at  the 
time  regulations  are  amended  to  provide  that 

the  filing  of  an  acceptable  application  will  seg- 
regate the  land  to  the  extent  that  subsequent 

applications  must  be  rejected  except  when  a 

showing  that  the  native  has  permanently  aban- 
doned use  or  occupancy  of  the  area  accompanies 

the  application,  may  be  challenged  on  the  ground 

there  has  been  such  an  abandonment  by  a  home- 
stead settler  claiming  the  land  by  virtue  of 

Notices  of  location  of  settlement  or  occupancy 
claims  for  lands  in  a  State  selection  application 
held  to  have  been  validly  filed  as  of  a  time  prior 

to  the  submission  of  the  notices  earn  the  appli- 
cants no  claim  or  interest  in  the  lands  they 

describe. 

William  Hall,   Diane  Hall,   Boyd  D.   Kilgore, 
A-30849,  A-30852.   A-30857  (Sept.    16,    1968) 

An  application  for  a  homestead  entry  and  a  notice 
of  settlement  and  location  created  no  claim  or 
interest  in  land  which  had  been  withdrawn  from 

appropriation  by  a  valid  State  selection  at  the 
time  the  application  was  filed  or  settlement 
made. 

Dale  Johnson,   A-30806  (Sept.    17, 

Where  land  covered  by  a  prematurely  filed  State 
selection  is  described  in  notices  of  publication 
published  after  the  land  has  become  available 
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for  selection,  the  notices  will  be  considered  as 

reassertions  of  the  State's  selection  and  will 
segregate  the  land  they  describe  from  all  ap- 

propriation by  application  or  settlement  so 
that  an  application  for  homestead  entry  filed 
thereafter  is  properly  rejected. 

APPLICATIONS  AND  ENTRIES— Continued 

VALID  EXISTING  RIGHTS— Continued 

because  Che  claimant  did  not  file  a  notice  of 
location  or  purchase  application  until  three 
years  after   the  withdrawal. 

Eugene  M.   Witt,   15   IBLA  378   (May  17,    1974) 

John  Gonzales,   A-30604  (Sept.    26,    1968) 

Where  a  prematurely  filed  State  selection  is  a- 
mended  after  the  land  has  become  available  for 

selection  and  during  a  preference  period  grant- 
ed the  State,  the  amendment  will  be  considered 

a  reassertion  of  interest  in  the  lands  originally 
applied  for  and  will  be  considered  as  a  refiling 
of  the  original  application  and  will  segregate  the 
land  it  describes  from  all  appropriation  by  ap- 

plication or  settlement;  thus  an  application  for 
homestead  entry  filed  thereafter  is  properly 
rejected. 

APPRAISALS 

Dell  M.    Husted,   A-30932  (Dec.    5,    li 

The  appraisal  of  the  land  embraced  in  a  home- 
stead claim,   for  which  sale  is  authorized  under 

the  terms  of  Private  Law  88-4  shall  take  into 
consideration  that  the  law  require  both  the 

entryman's  compliance  with  the  homestead 
laws,  and  payment  of  the  fair  market  value 
established  as  of  the  date  of  the  approval  of  the 

private  law. 

Leo  F.   Reeves,   Anchorage  034503  (Jan.   7,    1966) 

A  notice  of  location  of  settlement  for  a  homestead 
in  Alaska  is  properly  rejected  where  it  is 
filed  after  a  selection  by  the    State  under  its 

Statehood  Act,   although  the  selection  applica- 
tion was  originally  filed  while  the  selected 

lands  were  withdrawn  but  was  subsequently 
reasserted  by  amendments  to  the  application 
after  revocation  of  the  withdrawal,   and  where 
the  alleged  settlement  was  also  subsequent  to 

an  amendment  of  the  State's  selection  applica- 
tion which  had  the  effect  of  segregating  the  land 

from  appropriation  by  application  or  settlement 
and  location. 

Harold  J.   Hansen,   A-30955  (Apr.   8,    1969) 

A  notice  of  location  of  settlement  for  a  homestead 

in  Alaska  is  properly  rejected  where  it  is  filed 
after  a  selection  by  the  State  under  its  Statehood 
Act,  although  the  selection  application  was 
originally  filed  while  the  selected  lands  were 
withdrawn  but  was  subsequently  reasserted  by 
amendments  to  the  application  after  revocation 
of  the  withdrawal. 

Bobby  Don  Layman,   A-31024  (Nov.   3,   1969) 

VALID  EXISTING  RIGHTS 

A  claimant's   occupancy   of   a   trade  and  manufactur- 
ing  site  prior   to  a  withdrawal  does  not  estab- 

lish a  "valid   existing   right"   excepted  by   the 
withdrawal  where   occupancy   prior   to   the  with- 

drawal  cannot  be  given  credit   under   the  Act 
of  April  29,   1950,   43  U.S.C.    §   687a-l   (1970), 

Land  to  be  sold  to  an  applicant  in  accordance 
with  a  statutory  direction  that  the  land  be  sold 

"at  a  reasonable  appraised  price"  after  the 
applicant  applies  for  it  and  files  proof  of 
ownership  of  abutting  land  is  not  to  be  apprais- 

ed as  of  the  date  the  applicant  filed  for  it  but 
of  the  date  the  applicant  is  notified  of  the  price 
by  the  Department. 

Pacific  Northern  Timber  Company,  A-30519 
(Oct.    24,    1967) 

In  determining  just  compensation  for  the  acquisi- 
tion of  cattle  ranches  owned  in  fee,  considera- 
tion could  be  given  to  the  availability  and  ac- 

cessibility of  Federal  land  covered  by  grazing 
permit.     However,  where  the  availability  of 

Federal  land  for  grazing  purposes  is  termi- 
nated prior  to  or  coincident  with  the  acquisi- 

tion of  privately  owned  lands,   such  an  element 

of  value  of  the  base  lands  may  not  be  consider- 
ed. 

Legality  of  Grazing  Permits  in  Organ  Pipe  Cactus 
National  Monument,    M-36734  (April  5,   1968) 

Where  under  a  Bureau  of  Land  Management 
timber  sales  contract  and  the  regulations  an 
extension  of  the  contract  time  to  remove  the 
timber  from  the  contract  area  may  be  made 
with  payment  of  the  price  of  the  remaining 

timber  reappraised  according  to  the  Bureau's 
prescribed   appraisal  procedures  for  determin- 

ing the  stumpage  value,   an  appraisal  so  made 
will  be  accepted  where  the  purchaser  fails 
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to  demonstrate  error  either  in  the  stumpage 
value  or  volume  of  remaining  timber  fixed 

by  the  appraisal. 

William  Hoornbeek,  A-30900  (Apr.   29,    1968) 

APPRAISALS— Continued 

Where  an  appraisal  has  followed  established 
criteria  in  calculating  the  fair  market 
value  of  rental  for  a  right-of-way,  it 
will  be  affirmed,  absent  a  showing  by 
positive  and  substantial  evidence  that 
the  appraisal  is  in  error. 

A  Bureau  of  Land  Management  appraisal  of  the 
amount  of  compensation  to  be  paid  to  the 
owner  of  an  authorized  fence,  who  was  a 
former  grazing  lessee  on  lands  approved  for 
sale  to  a  state  agency,  will  be  modified 
to  increase  the  amount  where  the  appraisal 

is  made  on  a  per-rod  basis  and  the  fence 
owner  contends  on  appeal,  which  contention 
is  uncontroverted  by  the  state,  that  he 
measured  the  fence  at  a  greater  length 
than  the  length  on  which  the  appraisal  was 

based,  because  much  of  the  fence  is  con- 
structed over  rough  terrain  which  measures 

out  to  a  greater  distance  than  the  surveyed 
distance. 

Carl  A.  Klug,  Nebraska  Game  and  Parks  Commission, 
8  IBLA  35  (Oct.  11,  1972) 

Western  Arizona  CATV.  15  IBLA  259  (Apr.  18,  1974) 

An  applicant  for  land  under  the  Small  Tract  Act 
cannot  acquire  any  right  in  the  land  by  virtue 
of  administrative  delay  in  reappraising  the 
land  prior  to  issuance  of  patent.   The  mere 
filing  of  a  small  tract  application  does  not 
create  in  the  applicant  any  right  or  interest 
in  the  land. 

Where  the  current  fair  market  value  of  land  has 
been  determined  in  accordance  with  accepted 

appraisal  procedures,  the  appraisal  will  not 
be  disturbed  in  the  absence  of  positive,  sub- 

stantial evidence  that  it  is  in  error. 

Glenn  T.  Norton.  16  IBLA  105  (June  28,  1974) 

Tax  assessment  schedules,  in  and  of  them- 
selves, are  insufficient  evidence  to  estab- 

lish that  an  appraisal,  conducted  in  accor- 
dance with  Bureau  of  Land  Management  stan- 

dards, Is  erroneous. 

Nick  Lambros,  10  IBLA  135  (Mar.  19,  19  7  3) 

Where  a  Bureau  of  Land  Management  appraiser 
has  not  followed  the  criteria  established 

for  calculating  the  fair  market  value  of 

rental  for  right-of-way,  the  case  will  be 
remanded  to  the  Bureau  for  further 
consideration. 

Western  Slope  Gas  Company,  10  IBLA  345 
(May  1,  1973) 

Departmental  regulation  43  CFR  2731.5(a)  states 
that  whenever  lands  are  classified  for  direct 
sale  under  the  Small  Tract  Act,  they  will  be 

sold  at  no  less  than  their  appraised  fair  mar- 
ket value  determined  at  the  time  and  place, 

and  in  the  manner  specified  by  the  classifi- 
cation order. 

When  an  applicant  for  a  small  tract  has  refused 
to  accept  the  land  on  the  terms  offered  by  the 
Government  and  has  thus  not  committed  himself 

to  any  purchase,  no  contractual  agreement  exists 
and  the  Government  may  choose  to  reappraise  the 
land  should  circumstances  indicate  that  a  change 
in  value  has  occurred  since  it  made  its  offer 
to  sell. 

APPROPRIATIONS 

(See  also  Expenditures,   Funds) 

Grants  in  support  of  a  sewage  treatment  facility 
construction  project  under  sec.    8  of  the  Federal 
Water  Pollution  Control  Act,    June   30,    1948, 
62  Stat.    1155,    as  amended,    33  U.  S.  C.    sec.   466 
et  seq.  ,    may  be  awarded  from  a  combination  of 
funds  allocated  both  from  the  first  $100,000,000 

appropriated  for  such  purpose,    and  from  funds 
allocated  from  appropriations  in  excess  of  the 
first  $100,000,000  appropriated. 

Where  a  sewage  treatment  facility  construction 
project  is  supported  with  the  maximum  grant 
award  of  $1 ,  200,  000  or  $4,  800,  000  from  funds 
allocated  from  the  first  $100,000,000  appro- 

priated under  sec.    8  of  the  Federal  Water 
Pollution  Control  Act,    as  amended,    grant  award 
for  such  project  may  also  be  made  from  funds 
allocated  from  appropriations  in  excess  of  the 
first  $100,000,000,    up  to  a  maximum  of  30 
percent  of  the  cost  of  a  project. 

Federal  Water  Pollution  Control  Act  -  Section  8(b)  - 
Grant  Limitations,    M-36688  (May  31,    1966) 

73  l.D.  179 

Where  the  current   fair  market   value  of   land  has 
been  determined  in  accordance  with  accepted 
appraisal   procedures,    the  appraisal  will  not 
be  disturbed  in   the  absence  of  positive,   sub- 

stantial evidence  that    it   is   in  error. 

Eugene  G.   Roguszka,    15   IBLA  1   (Feb.    28,    1974) 

The  authority  of  the  AlasKa  Power  Administration 
to  engage  in  general  investigations  and  planning 
and  resource  studies  pursuant  to  Secretarial 
Order  No.    2900  derives  from  several  separate 

but  overlapping  statutory  authorizations,   in- 
cluding section  5  of  the  Flood  Control  Act  of 
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1944  (16  U.S.  C.    sec.  825s),  the  Act  of  August  9, 
1955  (69  Stat.    618),   and  statutory  authorities 
of  the  Department  respecting  investigations 
relating  to  projects  for  the  development  and 

utilization  of  water,  power  and  related  re- 
sources in  Alaska,   such  as  the  Public  Land 

Administration  Act  of  1961  (43  U.  S.  C.    sec. 
1362).     The  appropriations  limitation  in  the 
1955  Act  does  not  apply  to  study  and  planning 
activities  justified  under  other  laws. 

Alaska  Power  Administration  Planning  and  Study 

Authority.   M-36727  (Mar.    27,    1968) 

Subject   to  overriding   limitations   of   other   laws, 
the  Snyder  Act  of  November  2,    1921,   42   Stat.    208, 
25   U.S.C.    §    13    (1970),    authorizes   the   expenditure 
of  appropriated   funds   for  purposes  of  the  program 
categories   enumerated   in   the   act,    for   the   benefit 
of   any   and   all   Indians   of  whatever  degree,   whether 
or  not  members  of  federally  recognized  tribes  and 
without   regard  to  residence  as   long  as   they  are 
within  the  United  States.      However,   any  proposed 

extensions  of   existing  Bureau  of   Indian  Affairs' programs   in   either   lateral   or  horizontal   directions 
should  be   examined   for   conformity  with  other   statu- 

tory  limitations  and   supportive   appropriations   and 
should  be   undertaken  only  with   the   knowledge   of   the 
appropriate   committees  of  the   Congress. 

Federal  funds  appropriated  by  Congress  for  the 
construction,   repair  and  improvement  of  Indian 

irrigation  projects  (see  e.  g.  ,  Interior  Appro- 
priation Act  for  fiscal  year  1968,    31  Stat.    59,61) 

may  be  used  to  construct  laterals  to  serve  lands 
included  in  such  projects  which  are  owned  by 
non- Indians  and  the  costs  of  such  construction 
treated  as  reimbursable  costs  of  the  projects 

allocable  on  a  per  acre  basis  to  all  lands  in- 
cluded therein. 

Propriety  of  Using  Funds  Appropriated  for  Indian 
Irrigation  Projects  to  Construct  Facilities  to 
Serve  Lands  Therein  Owned  by  Non- Indians, 
M-36752  (Aug.    23,    1968) 

Under  the  appropriation  Act  for  the  Department  of 
the  Interior  for  fiscal  1970,   83  Stat.    147,   there 
may  be  paid  out  of  an  award  of  the  Indian  Claims 
Commission  only  the  attorney  fees  and  expenses 
of  litigation  incurred  in  obtaining  the  award,   plus 
expenses  for  program  planning,    until  other  legis- 

lation authorizes  other  use  of  the  award. 

Scope  of   the   Snyder  Act   of  November  2,    1921,    42   Stat. 
208,    25   U.S.C.    §    13,    M-36857    (Feb.    22,    1973) 

The  Government's  motion   to  dismiss   for   lack  of 
Jurisdiction  a  claim  asserted  under   the   changes 
clause  of  a  construction  contract  was  denied 

where  the   funding  schedule  adopted  by  the  con- 
tracting agency  increased   the   time   required   for 

performance,   altered   the   approved   construction 
program  and   led  to  a  cessation  of  work   for  lack 
of  funds;    the  contingency  provisions  of  the 
Funds   Available   for  Earnings   Clause  were  not 
involved  when  Congress   appropriated   funds   in 
the  amount   deemed  necessary  and  requested  by 
the  contracting  agency  and  Congress  was  not 
the  source  of  the  fund  shortage;    the  Govern- 

ment's  assertion  that   the   fund  shortage  was 
a  breach  of  contract  over  which  the  Board  has 

no  Jurisdiction  was  erroneously  based  on  cases 
wherein  Congress  had  reduced  or   failed   to 
appropriate  the   funds  requested  of  it. 

Appeal  of  S.    A.    Healv  Company, 
(June  25,   1974) 

IBCA-944-12-71 81  I.D.  354 

Repayment  of  Expert  Assistance  Loans,  M-36800 
(Feb.  20,  1970)  77  I.D.  20 

A  claim  asserted  under  the  Suspension  of  Work 
clause  for  costs  arising  out  of  a  delay  in 
performance  of  a  construction  contract 
caused  by  the  exhaustion  of  available  funds 

following  the  Government's  failure  to  appro- 
priate additional  moneys  necessary  to  enable 

a  contractor  to  complete  the  work  prior  to 
the  time  established  by  the  contract  and  the 

President's  subsequent  impounding  of  such 
funds,  which  resulted  in  the  contractor's 
election  to  stop  work,  was  dismissed  as 

being  outside  the  Board's  jurisdiction 
since  the  contract  provided  that  the  Govern- 

ment's liability  for  work  costing  in  excess 
of  a  specified  amount  reserved  and  available 

for  payment  was  contingent  upon  further 
appropriations  and  reservation,  and  the 

President's  action  was  a  sovereign  act 
taken  to  halt  inflation,  neither  of  which 
is  considered  to  be  a  stoppage  by  actual 
or  constructive  direction  of  the  contract- 

ing officer  in  the  administration  of  the 
contract  within  the  meaning  of  the  Suspension 
of  Work  clause. 

Appeal  of  Granite  Construction  Company.  IBCA-947-1-72 
(Nov.  13,  1972)  79  I.D.  644 

ASPHALT  AND  BITUMEN  LEASES 

A  regulation  requiring  a  statement  to  be  filed  with 

a  bid  for  gilsonite  lease  with  respect  to  citizen- 
ship and  interests  held  similar  to  that  required 

by  another  regulation  pertaining  to  competitive 
oil  and  gas  leasing  is  not  to  be  construed  as 
requiring  the  filing  of  a  sole  party  in  interest 
statement  by  a  bidder  so  as  to  necessitate  the 
rejection  of  a  bid  which  is  not  accompanied  by 
such  a  statement. 

William  J.    Colman,   A-30241  (May  7,    1965) 

The  provisions  of  section  21  of  the  Mineral 
Leasing  Act  for  the  leasing  of  bitumen  and 
bituminous  rock  or  sand  do  not  conflict  with 

the  oil  and  gas  leasing  provisions  of  section 
17  of  the  act  and  do  not  impair  the  contractual 
rights  of  an  oil  and  gas  lessee  under  the  latter 
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provision,  and  a  protest  against  such  alleged 
impairment  of  rights  is  properly  dismissed. 

Duncan  Miller,  A-30547  (July  20,    1966)    73  1.  D.'    211 

The  provisions  of  section  21  of  the  Mineral 
Leasing  Act  for  the  leasing  of  bitumen  and 
bituminous  rock  or  sand  do  not  conflict  with 

the  oil  and  gas  leasing  provisions  of  section  17 
of  the  act  and  do  not  impair  the  contractual 
rights  of  an  oil  and  gas  lessee  under  the  latter 
provision,    and  a  protest  against  such  alleged 
impairment  of  rights  is  properly  dismissed, 
and  a  request  for  refund  or  waiver  of  lease 
rental  payments,   based  upon  the  same 
alleged  impairment,    is  properly  denied. 

Duncan  Miller,  A -30566  (Aug.    11,    1966) 

The  provisions  of  section  21  of  the  Mineral  Leasing 
Act  for  the  leasing  of  bitumen  and  bituminous 
rock  or  sand  do  not  conflict  with  the  oil  and  gas 
leasing  provisions  of  section  17  of  the  act  and 
do  not  impair  the  contractual  rights  of  an  oil 
and  gas  lessee  under  the  latter  provision,    and  a 
request  for  refund  or  waiver  of  lease  rental 
payments,   based  upon  the  same  alleged  impair- 

ment,   is  properly  denied. 

Duncan  Miller,   A-30587  (Aug.   25,    1966) 

The  holder  of  an  oil  and  gas  lease  issued  prior 
to  September  2,    1960,  pursuant  to  section  17 
of  the  Mineral  Leasing  Act  has  no  right  to  ex- 

tract oil  from  deposits  of  native  asphalt,   solid 
and  semisolid  bitumen,  and  bituminous  rock. 

Duncan  Miller,   A-30669  (Nov.    8,    1966) 

Duncan  Miller,    A-30690  (Nov.    16,    1966) 

Duncan  Miller,  A-30712  (Nov.    25,   1966) 

An  oil  and  gas  lessee  is  not  entitled  to  extract 
native  asphalt  and  bituminous  substances  under 
his  lease  and  is  not  entitled  to  any  refund  of 
rentals  upon  the  basis  of  an  impairment  of 
contractual  rights  or  to  the  issuance  of  new 
leases  giving  such  rights. 

Duncan  Miller,   A-31005  (Mar.    4,    1969) 

Duncan  Miller,   A-31028  (May  29,    1969) 

Duncan  Miller,   A-31058  (Dec.    24,    1969) 

An  oil  and  gas  lessee  is  not  entitled  to  extract 
native  and  bituminous  substances  under  his 

lease  and  is  not  entitled  to  a  new  lease  giving 
him  such  rights,  together  with  a  credit  of 
money  paid  under  the  old  lease. 

The  Hearing  Examiner  in  proceedings-conducted 
pursuant  to  25  CFR  15.  0-15.  34  has  neither  the 
duty  nor  the  authority  to  appoint  or  otherwise 
secure  the  services  of  an  attorney  for  an  inter- ested party. 

Estate  of  Otto  Littleman  (Lame  Woman),   IA-T-25 
(June  5,    1970) 

Where  an  applicant  for  a  prospecting  permit  does 
not  personally  submit  a  statement  of  citizen- 

ship and  acreage  holdings  in  his  own  name,  his 
power  of  attorney  must  specifically  authorize 
and  empower  his  attorney-in-fact  to  make  such 
statement  or  to  execute  all  statements  which 
may   be  required  under    the   regulations. 

Frank  Allison.   3   IBLA  317    (Oct.    8.    1971) 

A  field   official  of   the  Bureau  of  Indian 
Affairs,   not   otherwise  shown  to  be 
qualified,   is  not  eligible   to  practice 
before   the  Department  by  representing 
individual  Indians,   Aleuts   and  Eskimos 
in  appeals   to  the  Board  of  Land  Appeals, 
notwithstanding  that   the  appellants 
reside   in  the  area  administered  by  the 
Bureau  of   Indian  Affairs  office  wherein 
he  is  employed. 

One  who,   as   a  government  employee,   has 
participated   in  a  matter  pending  before 
the  Department    through  his  decision, 
approval,   disapproval,   recommendation, 
the  rendering  of  advice,    investigation, 
or  otherwise,    is  not   authorized  to  practice 
before   the  Department   on  behalf  of  a 
private  appellant   in  a  case  involving 
that  matter. 

Julius  F.  Pleasant.  John  Moore.  Ella  Wasslllle. 
5  IBLA  171  (Mar.  14,  1972) 

A  field  official  of  the  Bureau  of  Indian  Affairs, 
not  otherwise  shown  to  be  qualified,  is  not 

eligible  to  practice  before  the  Department 
by  representing  individual  Indians  in  appeals 
to  the  Board  of  Land  appeals,  notwithstanding 

that  appellants  reside  within  the  area  admin- 
istered by  the  Bureau  of  Indian  Affairs  office 

wherein  he  is  employed. 

Margaret  Chicharello .  et  al . .  Bureau  of  Indian 
Attalrs.  9  IBLA  124  (Jan.  23,  1973) 

Although  a  contestee  in  a  desert  land 
entry  contest  brought  by  the  United 
States  has  the  right  to  be  represented 
by  and  aided  by  legal  counsel,  he  has 
no  right  under  the  Constitution  or  the 
Administrative  Procedure  Act  to  have 

the  Government  provide  such  counsel  for 
him. 

United  States Grancer  D.  Jenkins,  11  IBLA 

(May  21,  19  73) 

Duncan  Miller,   A-31041  (June  6,    1969) 
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Representation  of  parties  in  proceedings  before 
Appeals  Boards  of  the  Office  of  Hearings  and 
Appeals  is  governed  by  Part  I  of  Title  43,  Code  of 

Federal  Regulations.   43  CFR  4.3.   Where  by  deci- 
sion of  the  Board  of  Land  Appeals  a  field  official 

of  the  Bureau  of  Indian  Affairs  has  been  found  not 

qualified  to  practice  before  the  Department  and  is 

barred  from  federal  appearances  on  behalf  of  indi- 
vidual claimants  of  public  lands,  but  he  thereafter 

continues  to  file  appeals  and  pleadings  in  disre- 

gard of  the  Board's  ruling,  such  appeals  will  be 
dismissed.   At  the  discretion  of  the  Board  such  dis- 

missals may  be  without  prejudice  to  the  appellants' 
refiling  the  appeals  either  personally  or  by  a  re- 

presentative who  is  entitled  to  practice  before 
the  Department. 

Rights  not  authorized  by  law  cannot  be  acquired 
through  misinformation  given  employees  of  the 
Bureau  of  Land  Management. 

Gordon  R.  Epperson,  et  al.. 
16  IBLA  60  (June  25,  1974) 

d/b/a  Target  Oil  Co. 

AVULSION 

Virginia  Gall  Atchison  et  al. 

(Aug.  31,  1973) 

13  IBLA  18 

Qualifications  to  practice  before  the  Depart- 
ment of  the  Interior  are  prescribed  by 

regulations.   One  who  does  not  appear  to 

fall  within  any  of  the  categories  of  persons 
authorized  to  practice  does  not  become  so 
qualified  merely  because  he  Is  designated 

"attorney  in  fact"  for  the  appellant,  and  an 
appeal  brought  by  one  not  eligible  to  practice 
is  subject  to  dismissal. 

Avulsion  is  the  sudden  and  perceptible  shifting 
of  a  river,  in  which  case  title  to  land  is  not 
affected. 

In  determining  title  to  land,  the  preferable 
distinction  between  accretion  and  avulsion 

is  based  upon  whether  the  land  in  question 
retained  its  identity. 

Palo  Verde  Valley  Color  of  Title  Claims, 

M-36684  (Oct.  4,  1965)     72  I.  D.  409 

Henry  H.  Ledger,  13  IBLA  356  (Nov.  15,  1973) 

Qualifications  to  practice  before  the  Department  of 
the  Interior  are  prescribed  by  regulations.   One 

who  does  not  appear  to  fall  within  any  of  the  cate- 
gories of  persons  authorized  to  practice  does  not 

become  so  qualified  merely  because  he  is  designated 

"attorney  in  fact"  for  the  appellant,  and  an  appeal 
brought  by  one  not  eligible  to  practice  is  subject 
to  dismissal. 

Thomas  P.  Lang,  14  IBLA  20  (Nov.  27,  1973) 

A  mining  claim  contest  complaint  is  properly  served 

upon  contestee's  attorney,  if  and  only  if,  contestee 
has  authorized  such  attorney  to  represent  him  in  the 
contest  proceeding. 

United  States  v.  Montezuma  Iron  and  Pigment  Co. , 
14  IBLA  114  (Dec.  28,  1973) 

An  employee  of  a  firm  of  certified  public 
accountants,  who  is  not  otherwise  quali- 

fied to  practice  before  the  Department, 
is  not  eligible  to  appear  before  the 
Board  of  Land  Appeals  on  behalf  of  a 
client,  notwithstanding  the  fact  that 
she  has  been  authorized  by  the  client 
to  act  for  him  as  his  attorney-in-fact. 

A.  0.  Holley,  14  IBLA  264  (Jan.  30,  1974) 

Qualifications  to  practice  before  the  Department 
of  the  Interior  are  prescribed  by  regulations. 

An  attorney-in-fact  who  does  not  fall  into  the 

regulations'  categories  of  persons  authorized  to 
practice  before  the  Department  is  not  authorized 
to  practice  merely  because  he  has  a  power  of 
attorney. 

BONNEVILLE  POWER  ADMINISTRATION 

GENERALLY 

In  implementing  an  integrated  hydro- thermal 
power  program  for  the  Pacific  Northwest,   the 
Bonneville  Power  Administrator  may  enter  into 

contractual  arrangements,   including  the  acquisi- 
tion by  purchase  or  exchange  of  thermal  power, 

which  are  reasonably  related  to  the  statutory 
objective  of  providing  the  most  widespread  use 
of  and  benefit  from  the  existing  and  authorized 

Federal  power  investment  at  the  lowest  prac- 
tical cost. 

Bonneville  Power  Administration  Hydro-Thermal 
Power  Program,    M-36769  (Dec.    18,    1968) 75  I.  D.  403 

The  Bonneville  Power  Administrator  has  authority 

to  enter  into  firm,  long-term  agreements  with 
preference  customer  participants  in  the  Trojan 
project  and  in  other  projects  in  the  hydro- 
thermal  power  program  under  which  BPA  takes 

the  participants'  share  of  project  output  and  a- 
grees  to  pay  the  participants  under  net  billing 
arrangements  for  their  share  of  project  costs 
from  a  date  certain  whether  or  not  the  project 
is  operable. 

Bonneville  Power  Administration  Net  Billing  Agree- 
ments  Relating  to  the  Hydro-Thermal  Power  Pro- 

gram,    M-36812  (Sept.    21,    1970)  77  I.  D.    141 

United   States   v.    W.    C.    Smith,    14    IBLA  309 
(Feb.    1,    1974) 



94 

BOUNDARIES 

(See  also  Accretion,  Avulsion,  Reliction 
Surveys  of  Public  Lands) 

Where  a  surveyed  lot  of  public  land  riparian  to  a 
nonnavigable  body  of  water  is  leased  according 
to  the  plat  of  survey,  the  area  covered  by  the 
original  lot  remains  in  the  lease  even  though 
part  of  the  lot  is  later  covered  by  water. 

Sam  K.   Viersen,  Jr.  ,  A-30063  (June  30,    1965) 
72  I.  D.   251 

Where  a  surveyed  lot  of  public  land  riparian  to  a 
nonnavigable  body  of  water  is  leased  according 
to  the  plat  of  survey,  the  area  covered  by  the 
original  lot  remains  in  the  lease  even  though 
part  of  the  lot  is  thereafter  covered  by  water. 

Thomas  D.   Chace,   A- 30262  (June  30 
72  I.  D. 

1965) 

266 

Because  of  the  presumption  in  favor  of  the 
permanence  of  boundary  lines,   any  change 
in  a  riparian  boundary  is  presumed  at  law  to 
be  an  accretion  rather  than  an  avulsion. 

Palo  Verde  Valley  Color  of  Title  Claims, 

M-36684  (Oct.   4,    1965)  72  I.  D.    409 

Where  an  oil  and  gas  lease  is  issued  for  an  un- 
surveyed  island  located  in  a  navigable  bayou  in 

Louisiana  and  the  island  is  subsequently  sur- 
veyed, the  boundaries  of  the  lease  extend  only 

to  the  line  of  mean  high  water  as  surveyed,  even 
though  the  United  States  may  own  the  island 
down  to  the  line  of  mean  low  water,  because 
the  Mineral  Leasing  Act  applies  only  to  public 

lands  and  the  term  "public  lands"  applies  only 
to  lands  adjacent  to  navigable  waters  which  lie 
above  the  line  of  mean  high  water;  consequently 

there  is  no  occasion  to  survey  the  area  be- 
tween the  high  and  low  water  marks  and  to 

delay  the  adjustment  of  the  acreage  of  the 
lands  in  the  lease  in  accordance  with  the 
survey. 

Charles  J.   Babington,   A-30653  (Jan.    24,    1967) 

BOUNDARIES— Continued 

The  portion  of  accreted  land  extending  from  in 

front  of  an  adjoining  landowner's  property  to 
and  in  front  of  land  owned  by  the  United  States 
within  the  lateral  side  boundaries  of  the  United 

States'  land  belongs  to  the  United  States  even 
though  originally  a  slough  may  have  separated 
the  accretion  from  the  mainland  of  the  Govern- 

ment land. 

William  R.  Mills  et  al.  ,  A-30710  (Feb.   28,    1968) 

The  south  boundary  of  the  Salt  River  Indian  Reser- 

vation,  established  as  "up  and  along  the  middle 
of  the  [Salt]  River"  by  the  Executive  Order  of 
June  14,    1879,   lies  in  the  south  channel  of  the 
Salt  River  in  T.    1  N.  ,   R.    5  E.  ,  G.  &  S.  R.  M.  , 
where  the  river  is  separated  by  a  large  island 
into  two  distinct  channels,   since  the  preponder- 

ance and  weight  of  evidence  indicates  that  the 
main  channel  of  the  river  flows  south  of  the island. 

The  holding  in  Boundary  of  San  Carlos  Indian 
Reservation,    55  I.  D.  560,   that  an  Indian  Reser- 

vation boundary  description  which  has  been 
uniformly  interpreted  by  the  Department  for 
many  years  will  be  considered  controlling,  is 
not  applicable  when  the  exact  location  of  the 
boundary  has  never  been  indicated  on  a  map 

prepared  for  that  purpose  or  officially  survey- 
ed and  established  upon  the  ground. 

Boundary  of  the  Salt  River  Indian  Reservation, 
Arizona,    M-36770  (Jan.    17,    1969) 

The  general  rule  governing  changes  in  reservation 
boundaries  is  that  when  Congress  has  once  estab- 

lished a  reservation  all  tracts  included  within  it 
remain  a  part  of  the  reservation  until  separated 
therefrom  by  Congress;  no  authority  exiota  for  an 
administrative  change  in  reservation  boundaries. 
Whether  Congress  intended  to  change  a  reserva- 

tion boundary  by  an  act  wouid  be  reflected  prima- 
rily by  the  act  itself  and  its  legislative  history. 

Sale  of  land  within  the  boundaries  of  the  Fort 

Berthold  Indian  Reservation  pursuant  to  Congres- 
sional authority  did  not  change  the  boundaries  nor 

remove  the  land  from  reservationstatus. 

A  deed  purporting  to  convey  "the  Southeast  corner 
portion  of  Government  Lot  5"  does  not  ade- 

quately describe  any  part  of  the  land  now  iden- 
tified as  lot  11,    which  contains  the  northern 

portion  of  what  was  originally  identified  as  lot 
5,   and  an  application  for  patent  to  such  land 
rinder  a  railroad  grant  cannot  be  allowed  in  the 
absence  of  a  proper  showing  that  the  applicant 
is  eutitled  to  the  conveyance  of  a  definite  tract 
of  land. 

Southern  Pacific  Company,  Claude  B.  Aller 
A-30718  (May  16,    1967) 

Boundaries  of  the  Fort  Berthold  Indian  Reservation 
in  North  Dakota,   M-36802    (Mar.    13,    1970) 

In  surveying  a  boundary  line  created  by   a  meces 
and  bounds  description  in  a  private  conveyance 
of   land,    calls    to   landmarks   or  monuments    are 
pre-eminent,   calls   to  boundaries   are  of  sec- 

ondary  importance,   calls  of   courses  will 
prevail  over  calls   of  distances,    and   the 
recital  of   the  quantity  or  area  of    land  con- 

veyed will  be  least   influential. 

In  the  performance  of  a  dependent   resurvey 
in  order    to   find   a  boundary   line   described 
by  metes  and  bounds,    Che  grant  boundary 
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method  of  distributing  any  error  along 
the  entire  length  ot  the  line  cannot  be 
utilized  where  the  apportionment  depends 
on  locating  and  fixing  the  terminus  of 
the  line  by  accepting  one  record  distance 
call  and  allowing  th3t  distance  to  control 
the  alteration  of  all  of  the  other  courses 

and  distances  recited  in  the  record  descrip- 
tion of  the  boundary. 

BUREAU  OF  INDIAN  AFFAIRS 

(See  also  Indian  ProbaLe) 

A  lease  of  Government  property  issued  without 
statutory  authority  by  an  employee  of  the 
Bureau  of  Indian  Affairs  is  invalid. 

Status  of  Use  Permit- -Bureau  of  Indian  Affairs  to 
Paul  D.    Merrill,   Ft.   Wingate  Trading  Post, 
New  Mexico,    M-36743  (Mar.    19,    1968) 

The   Coast   Indian   Community   3   IBLA  285    (Oct.    5,    1971) 

In  the   interpretation  of  a  patent    for  a 
Mexican  private   land   grant   in  which   the 
bank  of  a  river  is   designated   as   one  of 
the  boundaries,    the   rule  will  be  applied 
that  where   a  call   is   from  one  point   in  a 
continuous   object,   natural  or  artificial, 
to  another  point   in  the  same   object,   the 
line  between  and  connecting  the   two  points 
follows   the  sinuosities   of  such  object, 
rather  than  a  straight   line  connecting  these 
points.      The   call   for   courses   and  distances 
in  a  Government  survey  made  subsequent   to 
a  Mexican  private   land   grant  which   is   at 
variance  with  sinuosities  of  a  river  bank 
must  yield   in  case   of  doubt   to  the  sunerior 
call   to  the  natural  monuments  referred  to 
as  constituting  the  boundary  of  the   claim. 

Hunt.   5  IBLA  389 Clarence  H.   Hunt.  Mamie  M. 
(May  4,   1972) 

In  determining  what  land  is  conveyed  under 
patents  or  grants  of  public  land  bordering 
on  a  meandered  body  of  water,   the  general 
rule  Is  that   the  waterline  Itself,  not  tb' 
meander  line,   constitutes  the  boundary 

except  where  there  is  fraud  or  gross  error 
shown  in  the  survey  of  the  lines  or  where 
the  facts  and  circumstances  disclose  an 
Intention  to  limit  a  grant  or  conveyance 
to  the  actual  traverse   lines. 

Under  the  Act  of  May  11,  1938  (52  Stat.  347,  25 
U.S.C.  sec.  396a  et  seq.  )  the  Bureau  of  Indian 
Affairs  has  authority  to  approve  tribal  leases 
of  coal  reserved  for  the  benefit  of  Indians  be- 

longing to  and  having  tribal  rights  on  the  Fort 
Berthold  Indian  Reservation. 

Jurisdiction  of  Coal  Reserved  for  Benefit  of  Indians 

Belonging  to  and  Having  Tribal  Rights  on  the  Fort~ Berthold  Indian  Reservation,   M-36745 
(Apr.    19,    1968) 

Where  a  State  applies  for  land  under  the  provi- 
sions of  the  Swamp  Land  Act,   and  after  hearing 

the  examiner  holds  that  certain  lands  are  sub- 
ject to  grant  under  the  act,   and  where,  after 

the  decision  of  the  hearing  examiner  is  appeal- 
ed by  the  Regional  Solicitor  on  behalf  of  the 

State  Director,   Bureau  of  Land  Management, 
the  Bureau  of  Indian  Affairs  files  a  petition  to 
intervene  for  itself  and  on  behalf  on  an  Indian 
Tribe,  the  petition  will  be  denied,   since  all 
bureaus  and  agencies  of  the  Department  are 
represented  in  adjudicative  proceedings  within 
the  Department  by  the  Office  of  the  Solicitor 
and  are  not  permitted  to  independently  partic- 

ipate. 

In  the  Matter  of  Land  Classification  State  of  Cali- 

fornia,  Applicant,   A-31022  (Aug.    14,    1968) 

Utah  Power  and  Light  Company,   6  IBLA  79 
(May  22,    1972)  79  i.d.    397 

Where  a  surveyed  lot  of  public  land  riparian  to 
nonnavigable  body  of  water  is  leased  for  oil 
and  gas  according  to  the  plat  of  survey,  the 
area  covered  by  the  original  lot  remains  in 
the  lease,  even  though  part  of  the  lot  is 
thereafter  covered  by  water,  so  long  as  the 
United   States   retains   title   to   the   riverbed. 

James   L.   Harden.   Carl  A.   Nilsen,   15   IBLA  187 
(Mar.    29,    1974) 

Identifiable  records  under  the  Johnson-O'Malley  Act 
of  April  16,    1934,   48  Stat.    596,   as  amended,   25 
U.S.C.    sees.   452  et  seq.,    accumulated  in 
Bureau  of  Indian  Affairs  offices,   including  but  not 
limited  to  contracts,   programs,   proposals,   and 
budgets,    shall  be  made  available  to  any  person 
who  requests  them,   pursuant  to,   and  subject  to 
such  restrictions  as  are  contained  in,   the  provi- 

sions of  the  Freedom  of  Information  Act  of  1967, 
43  CFR  2.2,   and  15  BIAM  ch.   6. 

Availability  to  the  Public  of  Johnson-O'Malley  Act 
Records,   M-36808  (June  18,    1970) 

A  meander   line   is   not    a   line   of  boundary,    although 
it   may  be   given   that   effect   by  a  withdrawal, 
exception,    reservation  or   relinquishment   of 
lands  which  border   thereon. 

David  A.    Provlnse,    15   IBLA  387   (May  28,   1974) 
81   I.D.     300 

Subject  to  overriding  limitations  of  other  laws, 
the  Snyder  Act  of  November  2,  1921,  42  Stat.  208, 
25  U.S.C.  §  13  (1970),  authorizes  the  expenditure 
of  appropriated  funds  for  purposes  of  the  program 
categories  enumerated  in  the  act,  for  the  benefit 
of  any  and  all  Indians  of  whatever  degree,  whether 
or  not  members  of  federally  recognized  tribes  and 
without   regard   to   residence   as    long  as   they   are 



96 

BUREAU  OF  INDIAN  AFFAIRS— Continued 

within  the  United  States.   However,  any  proposed 

extensions  of  existing  Bureau  of  Indian  Affairs' 
programs  in  either  lateral  or  horizontal  directions 

should  be  examined  for  conformity  with  other  statu- 
tory limitations  and  supportive  appropriations  and 

should  be  undertaken  only  with  the  knowledge  of  the 

appropriate  committees  of  the  Congress. 

Scope  of  the  Snyder  Act  of  November  2,  1921,  42  Stat. 

208,  25  U.S.C.  §  13,  M- 36857  (Feb.  22,  1973) 

BUREAU  OF  MINES—Continued 

or  other  property  owned  or  controlled  by  the 

United  States  or  any  of  its  agencies." 

Control  of  Coal-Mine  Fires  for  Protection  of  "Lands 
or  Other  Property  Owned  or  Controlled  By  the  United 

States  or  Any  of  Its  Agencies"--Act  of  August  31,    1954 
(30  U.S.  C.    551-558),   M- 36695  (Sept.    2,   1966) 

Applicability  of  Federal  Metal  and  Nonmetallic 
Mine  Safety  Act  (30  U.  S.  C.   sees.    721-740)  to 
milling,   smelting,  and  refining  operations. 

BUREAU  OF  LAND  MANAGEMENT 

(See  also  Mineral  Leasing  Act) 

Applicability  of  Federal  Metal  and  Nonmetallic 
Mine  Safety  Act  (Act  of  September  16,    1966;  80 
Stat.    772;  30  U.  S.  C.    721-740,   Supp.    111(1968)), 
M-36750  (Aug.    30,    1968) 

The  Bureau  of  Land  Management  has  jurisdiction 
to  determine  the  validity  of  a  mining  claim 
located    on  land  which  has  been  segregated 
from  location  by  an  application  to  withdraw  the 
land. 

Neil  Ferre,  A-30882  (Nov.    29,    1967) 

BUREAU   OF  RECLAMATION 

GENERALLY 

The  Director  of  the  Bureau  of  Land  Management, 
upon  review  of  the  evidence  relied  on  by  a  graz- 

ing district  manager  as  justification  for  a  pro- 
posed reallocation  of  grazing  privileges  among 

licensed  users  within  the  district,    may  properly 
determine  that  the  reallocation  should  be  held  in 

abeyance  pending  further  study,    even  though  a 
licensee  or  permittee  who  appeals  from  the  dis- 

trict manager's  decision  setting  forth  the  terms 
of  the  proposed  reallocation  is  unable  to  show 
that  the  reallocation  is  inconsistent  with  princi- 

ples of  sound  range  management  or  that  it 
would  create  hardships  constituting  such  a  seri- 

ous impairment  to  the  licensee's  livestock  op- 
eration as  to  give  him  valid  grounds  for  object- 

ing to  the  proposal. 

Soulen  Livestock  Company  et  al.  ,    2  IBLA  207 
(Apr.    23.    1971)  78  I.  D.  144 

BUREAU  OF  MINES 

(See  also  Federal  Coal  Mine  Health 
and  Safety  Act  of  1969) 

Bureau  of  Mines  authorized  to  expend  funds 
without  contribution  under  Act  of  August  31, 
1954,    to  control  coal-mine  fires  on  private 
lands  for  protection  of  lands  subject  to  coal 
lease  issued  under  Mineral  Leasing  Act  of 
1920.     Lands  Bubject  to  coal  lease  are  "lands 

The  Bureau  of  Reclamation  has  no  statutory  re- 
sponsibility in  connection  with  the  transfer  of 

a  unit  of  the  Klamath  Indian  Irrigation  Project 

to  a  water  users'  association  or  irrigation 
district  formed  pursuant  to  section  13(a)  of  the 
Klamath  Termination  Act. 

Transfer  of  Modoc  Point  Unit,   Klamath  Indian 

Irrigation  Project,     Ore; 
(Apr.    26.    1968) 

on,    M-36737 

EXCESS   LANDS 

Under  section  46  of  the  act  of  May  25,   1926  (44 

Stat.    649,   650;  43  U.S.C.   sec.   423e),  the  Secre- 
tary may  allow  purchasers  of  lands  which  are 

excess  or  which  become  excess  upon  the  pur- 
chase to  execute  recordable  contracts  for  the 

breakup  of  such  lands  after  the  execution  of  a 
water  service  or  repayment  contract,   but  only 
with  respect  to  lands  which  are  excess  before  the 
initial  delivery  of  water  to  the  irrigation  block 
in  which  the  excess  land  lies. 

Westlands  Water  District  Contract  Central  Valley 

Project,   California—Excess  Land  Limitations, 
M-36666  (June  16,    1965)  72  I.  D.    245 

The  excess  land  provisions  of  reclamation  law 
place  limitations  on  the  delivery  of  project 
water  to  land  owned  by  corporations.    Corporate 
ownership  of  land  may  not  be  used  as  a  device 
to  avoid  the  excess  land  laws.     The  corporation 
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EXCESS  LANDS — Continued EXCESS  LANDS— Continued 

land  may  also  be  attributed  to  stockholders  for 

the  purpose  of  ascertaining  the  amount  of  eligi- 
ble land  a  stockholder  may  claim  as  an  individ- 

ual. 

Corporate  Ownership  of  Excess  Lands- 
-Land 

Owned  bv  Glenn  H.   Weyer  in  Ainsworth  Irrigation 

District,   M-36730  (Apr.    22,    1968)      75  I.  P.    119 

Corporate  Ownership  of  Excess  Lands- -La
nd 

Owned  by  Sill  Properties,   Inc.    and  Icardo  Bros.  , 
Inc.,    M-36731  (Apr.    22,    1968)        75  I.  D.    122 

160- Acre  Water  Delivery  Limitations  as  Applied 
to  Family  Held  Corporations,   M-36729 
(Apr.    22,    1968)  75  I.  D.    115 

There  is  no  discretionary  authority  to  permit  a 

purchaser  of  after-acquired  excess  land  to 
execute  a  recordable  contract  for  such  lands. 

Involuntary  Sale  of  Excess  Lands- -Westlands 
Water  District,    M-36774  (Feb.    28,    1969) 76  I.  D.  33 

Involving  319.  3  acres  of  land  covered  by  water  right 
applications  under  Sec.  5  of  the  1902  Act  (31  Stat. 
790)  and  Sec.    3  of  the  1912  Act  (37  Stat.    265); 
when  full  pay  oat  of  construction  charges  has  been 
made  and  when  the  Secretary  determines  that  a 
general  pattern  of  family-size  ownership  has  been 
established  in  the  area,   then  the  Secretary  must 
deliver  water,   if  available,   to  the  entire  tract, 

including  the  159.3  acres  of  "excess"  lands. 

Act  of  September  2,    1960,   74  Stat.    732,   Public 

Law  86-684,   applies  only  to  land  subject  to  the 
acreage  limitations  of  reclamation  law  at  the 
time  of  death  of  the  spouse.     It  does  not  create 

an  absolute  right  in  a  surviving  spouse  to  re- 
ceive water  for  320  acres  as  eligible  land  with- 

out regard  to  the  time  of  death  of  the  other 
marriage  partner  and  the  ownership  status  of 
the  land  at  the  time  of  the  death. 

Eligibility  of  Land  Held  by  a  Surviving  Spouse  for 
Project  Water  Under  Act  of  September  2,    1960, 
74  Stat.    732,    M-36751  (Sept.    6,    1968) 

For  the  purpose  of  applying  the  excess  land 
laws,  a  corporation  which  is  a  stockholder 
in  another  corporation  is  treated  in  the  same 
manner  as  an  individual  stockholder.     A  parent 
corporation  is  the  beneficial  owner  of  all 
lands  held  by  its  wholly  owned  subsidiary  and 

the  two  corporations  are  limited  to  160  eligi- 
ble acres  in  a  water  district.     The  fact  that 

the  land  was  transferred  from  subsidiary  to 
parent  for  tax  reasons  rather  than  to  avoid 
the  excess  land  law  does  not  permit  more 
than  160  acres  to  receive  project  water. 

160- Acre  Water  Delivery  Limitations  as  Applied 
to  Parent  and  Subsidiary  Corporations,  M-36755 
(Oct.    7,    1968)  75  I.  D.    335 

The  Secretary  of  the  Interior  has  discretionary 
authority  to  waive  price  approval  on  a  transfer 
of  excess  lands. 

The  Secretary  of  the  Interior  has  discretionary 
authority  to  permit  a  purchaser  of  excess 
lands  to  assume  an  outstanding  recordable 
contract  covering  the  excess  lands,   under 
circumstances  where  the  sale  is  involuntary. 

Excess  Land  Ownership,   Reservation  Division    -- 
Yuma  Project,    California  (  El  Rancho  Del  Rio,  Tnc.  ) 
M-36818  (Dec.    30,    1970)  77  I.  D.    265 

RECORDABLE   CONTRACTS 

Under  section  46  of  the  act  of  May  25,    1926  (44 
Stat.    649,   650;  43  U.  S.  C.    sec.    423e),   the  Secre- 

tary may  allow  purchasers  of  lands  which  are 
excess  or  which  become  excess  upon  the  pur- 

chase to  execute  recordable  contracts  for  the 
breakup  of  such  lands  after  the  execution  of  a 
water  service  or  repayment  contract,   but  only 
with  respect  to  lands  which  are  excess  before  the 
initial  delivery  of  water  to  the  irrigation  block 
in  which  the  excess  land  lies. 

Westlands  Water  District  Contract  Central  Valley 

Project,   California- -Excess  Land  Limitations, 
M-36666  (June  16,    1965)  72  I.  D.    245 

The  Secretary  of  the  Interior  has  discretionary 
authority  to  waive  price  approval  on  a  transfer 
of  excess  lands. 

The  Secretary  of  the  Interior  has  discretionary 
authority  to  permit  a  purchaser  of  excess 
lands  to  assume  an  outstanding  recordable 
contract  covering  the  excess  lands,   under 
circumstances  where  the  sale  is  involuntary. 

There  is  no  discretionary  authority  to  permit  a 

purchaser  of  after-acquired  excess  land  to 
execute  a  recordable  contract  for  such  lands. 

Involuntary  Sale  of  Excess  Lands- -Westlands 
Water  District,    M-36774  (Feb.    28,    1969) 

76  I.  D.  33 
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BUREAU  OF   SPORT   FISHERIES  AND  WILDLIFE 

WILDLIFE  REFUGES 

The  assistance  of  "public  schools  and  roads"  under 
the  Refuge  Revenue  Sharing  Act,  49  Stat.    383 
(1935)  as  amended,    16  U.S.  C.    sec.    715s  (1964), 
is  a  single  Federal  assistance  program. 

Under  the  terms  of  the  Refuge  Revenue  Sharing 
Act,   by  which  the  Secretary  of  the  Interior  is 

required  to  pay  funds  for  "public  schools  and 
roads,  "  he  is  without  authority  to  pay  funds  for 
the  use  of  roads  alone. 

CLAIMS  BY  THE  UNITED  STATES 

The  authority  of  this  Department  tc  compromise 
claims  of  the  United  States  under  the  Federal 
Claims  Collection  Act  of  1966  (80  Stat.    308),    is, 
with  specific  exceptions,    a  discretionary 
matter,    and  amounts  owing  to  the  United  States 
are  not  automatically  subject  to  compromise 
under  the  act  as  a  matter  of  right. 

Applicability  of  the  Federal  Claims  Collection  Act 
of  1966  (80  Stat.    308)  To  Delinquent  Operation 
and  Maintenance  Charges,    Indian  Irrigation  and 
Power  Projects,    M-36724  (Jan.    17,    1968) 

The  Secretary  of  the  Interior,   under  the  Refuge 
Revenue  Sharing  Act,   is  without  authority  to 

allocate  funds  between  local  agencies  responsi- 
ble for  public  schools  and  roads. 

The  Department  of  the  Interior  was  authorized  to 

withhold  funds  accruing  under  the  Refuge  Reve- 
nue Sharing  Act  during  the  pendency  of  Adminis- 

trative compliance  proceedings  under  the  Civil 
Rights  Act  of  1964,   78  Stat.   252  (1964),   42 
U.S.C.    sec.    2000d  (1964),   particularly  where 
the  local  agency  responsible  for  public  schools 
had  failed  to  execute  an  assurance  of  compliance 
with  the  Civil  Rights  Act  of  1964. 

Funds  accruing  under  the  Refuge  Revenue  Sharing 
Act  must  continue  to  be  withheld  from  a  county 
or  parish  until  adequate  assurance  is  received 
from  both  the  local  agency  responsible  for 
public  schools  and  the  local  agency  responsible 
for  roads  that  they  are  in  compliance  with  the 
Civil  Rights  Act  of  1964. 

In  the  Matter  of  Cameron  Parish,   Louisiana 
Cameron  Parish  Police  Jury  and  Cameron  Parish 
School  Board  (June  3,    1968)  75  I.  D.  289 

Under  section  3(b)  of  the  Federal  Claims  Collec- 
tion Act  of  1966,   80  Stat.   309,   P.  L.    89-508, 

31  U.S.C.   sees.    951-953  (Supp.   II,  1965-66), 
and  implementing  regulations  in  4  CFR  Part 
104,   collection  action  on  claims  by  the  United 
States  for  delinquent  accounts  due  an  Indian  irri- 

gation project  cannot  be  terminated  for  inability 
to  locate  the  debtor  unless  all  four  requirments 
of  4  CFR  104(b) are  met,   including  the  running  of 
the  applicable  statute  of  limitations.   The  applica- 

ble statute  of  limitations  is  the  Act  of  July  18,1 966, 

80  Stat.   304,   P.  L.    89-505,   28  U.  S.  C.   sees. 
2415,   2416  (Supp.   II,    1965-66),  under  which 
court  proceedings  to  enforce  the  claims  must  be 
started  by  July  17,    1972,   or  within  six  years 
after  the  right  of  action  accrues. 

jnder  oecticn  3(b)  of  the  Federal  Claims  Collection 
A-t  of  1966,   80  Stat.   309,  P.  L.  89-508,  31  U.  S.  C. 
sees.    95i-953  (Supp.   II,    1965-66),  and  imple- 

menting regulations  in  4  CFR  Part  104,   collec- 
tion action  on  claims  by  the  United  States  for 

delinquent  accounts  due  an  Indian  irrigation 
project  should  not  be  temporarily  suspended  for 

inability  to  locate  the  debtor  "after  diligent 
effort"  until  the  sources  of  assistance  suggested 
in  4  CFR  104.2  and  DM  344.4.2  have  been 
utilized. 

CLAIMS  AGAINST  THE  UNITED  STATES  ' 
(See  also  Contracts,  Federal 
Employees  and  Officers,  Torts) 

GENERALLY 

A  judgment  award  based  upon  a  compromise 
settlement  between  the  United  States  and  the 
Confederated  Bands  of  Utes  covering  all  rights, 
claims  and  demands  which  the  Confederated 

Bands  might  have  asserted  against  the  United 
States  regarding  the  handling  of  tribal  funds 
between  1848  and  1946  includes  any  claim 
which  arose  during  the  period  respecting  tribal 
funds  loaned  to  individuals  by  the  United  States 
pursuant  to  statutory  authority. 

Cancellation  of  Unpaid  Balances  of  Loans  Made 
from  Tribal  Funds  of  the  Confederated  Bands  of 
Ute  Indians,    M-36773  (Jan.    8,    1969) 

Under  section  3(b)  of  the  Federal  Claims  Collec- 
tion Act  of  1966,    80  Stat.    309,   P.  L.   89-508, 

31  U.S.C.    sees.   951-953  (Supp.   II,    1965-66), 
and  Implementing  regulations  in  4  CFR  Part 
104,    collection  action  on  claims  by  the  United 
States  for  delinquent  accounts  due  an  Indian 
irrigation  project  can  be  terminated  when  it  is 
determined  that  the  cost  of  collection  is  likely 
to  exceed  the  amount  recoverable.     This 
authorization  is  provided  by  4  CFR  104.  3(c) 
and  is  available  whether  or  not  the  debtor  can 

be  located,    but  should  be  exercised  with  pru- 
dence and  only  after  diligent  efforts  have  been 

made  administratively  to  locate  and  collect 
from  the  debtor. 

Suspension  or  Termination  of  Collection  Action 
on  Claims  for  Indi igation  Projects  Under 
the  Act  of  July  19,    1966,    80  Stat.    309  (Federal 
Claims  Collection  Act  of  1966),    M-36746  (May  10, 1968) 
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The  Department   of   the   Interior,   pursuant 
to   the  Claims   Collection  Act    of   1966, 
31  U.S.C.    SS  951-953   (1970),   has    invested 
the  Solicitor  with   authority   to   compromise 
or  terminate   claims    arising   out   of   the 
activities   of   any  bureau  or   other   Depart- 

mental  office   prior   to   the   referral   of 
such   claims    to   the  General   Accounting 
Office   or   to   the  Department   of  Justice 
for   litigation.      One   of   the   grounds    upon 
which   a   claim  may   be   terminated   or   com- 

promised  is   that   of   the  unlikelihood   of 
receiving  payment.      A   factor   to  be   con- 

sidered  is   the   debtor's   present    and 
potential   income. 

CLASSIFICATION  OF  MULTIPLE  USE  ACT 
LANDS — Continued 

Mining   claims    located  after   the   land  has 
been  segregated   from  appropriation  under 
the  mining   laws  by  notice   of   proposed 
classification  under   the  Classification 
and  Multiple   Use  Act   of   1964,    43  U.S.C. 
S§    1411-18   (1970),   published   in   the 
Federal   Register  are  properly   declared 
null  and  void  ab   initio. 

Rudolph   Chase   and   Raymond  W.    Voss ,    8  IBLA   351 
(Dec.    11,    1972) 

Mary   Lee,   9    IBLA  304    (Feb.    13,    1973) 

COAL  LEASES   AND  PERMITS 

GENERALLY 

CLASSIFICATION  OF  MULTIPLE  USE  ACT 
LANDS 

The  Classification  and  Multiple  Use  Act  of  Sept.  19, 

1964  (78  Stat.    986;    43  U.  S.  C.    sees.    1411-18) 
authorizes,  under  certain  circumstances,  the 
segregation  of  public  land  from  appropriation 
under  the  general  mining  laws,   but  it  does  not 
provide  authority  to  restrict  or  condition  the 
mining  activities  authorized  by  the  general 
mining  laws. 

Whether  Authority  To  Restrict  Or  Condition  Mining 

Activities  Is  Supplied  By  The  Classification  and 

Multiple  Use  Act  of  Sept.    19.    1964  (78  Stat.    986; 

43~U  S  C.    sees.    1411-18),    M-36699  (.Tune  19,   1967)   ~  74  I.  D.   187 

Publication   in    the   Federal   Register   of    a  notice 
of   a  proposed   classification   under    the   Classi- 

fication and  Multiple   Use  Act  will   segregate 
the   lands   described    from  other    forms   of   dis- 

posal,   including   appropriation   under   the 
mining   laws,    unless    the   proposed   classifica- 

tion specifically   provides    that    the    lands 
shall    remain   open    for   certain   forms   of   dis- 

posal,   and    failure    to   publish   a  similar 
notice   in   a  newspaper  having   general   circu- 

lation  in   the   area   of    the    land   involved 
does   not   negate    the    segregative   effect   of 
the   Federal   Register   publication. 

Mining  claims   purportedly   located  after  the 
land  has  been  segregated   from  appropriation 
under   the  mining   law  by  notice  of  proposed 
classification  under    the  Classification  and 
Multiple  Use  Act   published   in    the   Federal 
Register,   but   before   a  similar   notice   is 
published   in  an   area   newspaper,    are  null 
and  void  ab    Initio,    the    Federal   Register 
publication  having   effected   a  segregation 
of   the   land. 

In  determining  whether  lands  are  of  such 
character  as  to  subject  them  to  leasing 
rather  than  prospecting  under  permits,   the 
Secretary  of  the  Interior  is  entitled  to  rely 
upon  the  reasoned  opinion  of  the  Geological 
Survey  without  examining  himself  all  the 
data  upon  which  the  opinion  is  based. 

Roland  C.    Townsend,   A-30142,   A-30250 
(Sept.    14,    1965) 

Where  a  coal  lessee  is  informed  by  the  Bureau 
of  Land  Management  that  his  failure  to  pay  an 
amount  due  the  United  States  as  rental  within 

a  stated  period  of  time  will  result  in  the  insti- 
tution of  suit  to  cancel  the  lease  and  to  collect 

all  money  due  thereunder,  and  payment  is  not 
made  within  the  specified  time  limit,  but  is 
made  almost  entirely  a  few  months  later  the 
failure  of  the  Bureau  to  institute  suit  does  not 
act  as  an  extension  of  time  which  will  release  a 

surety  under  the  lease  from  its  obligation  to 
perform  according  to  the  terms  of  its  bond. 

The  Great  American  Indemnity  Company  of 

New  York,  A-30533    (May  19,   1966)     73  I.  P.   160 

Lands  within  coal  leases  are  considered  to  be 

"producible"  within  the  meaning  of  Rev.   Stat. 
sec.    2276,  as  amended,   where  there  is  a  well- 
defined  and  large  deposit  of  coal  outcropping 

on  the  land  which  can  be  easily  strip-mined 
from  the  outcrops.     State    indemnity  selections 
for  such  lands  or  for  any  other  lands  included 
in  the  leases  are  properly  rejected. 

State  of  Utah,   A-30266,   A-30333  (July  11,    1! 73  I.  D.   207 

H.    E.    Baldwin  and   John   R.    Keeling,    3   IBLA   71 
(July  30,   1971) 
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Neither  statute  nor  regulation  prohibits  the 
granting  of  coal  prospecting  permits  or 
leases  which  are  limited  to  a  specific 

depth,  stratum,  contour  or  horizon,  and 

therefore,  in  view  of  the  broad  discre- 
tionary nature  of  the  authority  vested  in 

the  Secretary  by  the  Mineral  Leasing  Act, 
the  question  of  allowing  such  horizontally 
limited  permits  or  leases  is  exclusively 
a  policy  determination. 

Clear  Creek  Inn  Corporation,  7  IBLA  200 
(Sept.  11,  1972)  79  I.D.  571 

Land  Included  In  an  outstanding  coal  prospecting 
permit  is  not  available  for  permit  to  another, 
and  an  application  for  such  land  must  be 
rejected. 

Hlko  Bell  Mining  &  Oil  Company,  6  IBLA  8 

(May  9,  1972) 

All  new  or  pending  applications  for  coal 

prospecting  permits  during  the  effective 
period  of  Secretarial  Order  No.  2952 
must  be  rejected. 

An  application  for  a  coal  prospecting  permit 

is  properly  rejected  upon  a  determination 

that  the  lands  applied  for  are  withdrawn 

by  Executive  Order  5327  of  April  15,  1930 

John  R.  Shelburne,  8  IBLA  115  (Nov.  14,  1972) 

An  application  for  a  coal  prospecting  permit 
is  properly  rejected  upon  a  determination 

that  the  lands  applied  for  are  withdrawn  by 

Executive  Order  5327  of  April  15,  1930. 

Heath  B.  Fowler,  8  IBLA  376   (Dec.  12,  1972) 

The  holder  of  a  coal  prospecting  permit  is  entitled 
to  a  lease  pursuant  to  section  2  of  the  Mineral 
Leasing  Act  of  1920,  as  amended,  30  U.S.C.  §  201(b) 
(1970),  if  he  shows  to  the  satisfaction  of  the 
Secretary  of  the  Interior  that  the  land  contains 
coal  in  commercial  quantities  discovered  prior  to 
the  expiration  of  his  permit. 

A  coal  prospecting  permittee  who  applies  for  a  coal 
lease,  alleging  with  supportive  data  that  there  is 
coal  in  commercial  quantities  within  certain  lands 
in  his  penlt,  is  entitled  to  a  hearing  conducted 
in  accordance  with  the  Administrative  Procedure  Act, 

5  U.S.C.  i   554  (1970),  before  his  application  may 

be  rejected  because  he  has  not  shown  coal  in  com- 
mercial quantities. 

Peter  I.  Wold,  II,  Western  Standard  Corporation, 
13  IBLA  63  (Sept.  17,  1973)       80  I.D.  623 

Marvin  E.  Weaster,  10  IBLA  277  (Apr.  13,  1973) 

A  decision  rejecting  coal  prospecting  permit 
applications  will  be  affirmed  where  the 
decision  was  made  pursuant  to  and  in 
accordance  with  Secretarial  Order  2952  of 
February  13,  1973. 

W.  F.  Curtis,  10  IBLA  318  (Apr.  27,  1973) 
Leland  A.  HodRes.  10  IBLA  319  (Apr.  27,  1973) 
0.  P.  Leonard,  10  IBLA  315  (Apr.  27,  1973) 

Chris  Palzer  and  Tom  O'Connell,  10  IBLA  316 
(Apr.  27,  1973) 
John  W.  Rich,  10  IBLA  321  (Apr.  27,  1973) 
Norma  Tate  Rich,  10  IBLA  320  (Apr.  27,  1973) 

Sundance  Coal  Company.  10  IBLA  317  (Apr.  27,  1973) 

A  decision  rejecting  coal  prospecting  permit  appli- 
cations will  be  affirmed  where  the  decision  was 

made  pursuant  to  and  in  accordance  with  Secretarial 
Order  2952  of  February  13,  1973. 

Immanuel  Lichtenstein,  11  IBLA  114  (June  4,  1973) 

A  decision  rejecting  coal  prospecting  permit 

applications  will  be  affirmed  where  the 
decision  was  made  pursuant  to  and  in 
accordance  with  Secretarial  Order  2952  of 
February  13,  1973. 

Woods  Petroleum  Corp.  et  al. ,  William  Ralph 

Stroble  et  al.  12  IBLA  247  (July  20,  1973) 

Under  43  CFR  3511.4-2(b),  a  coal  prospecting 
permit  automatically  terminates  by  its  own 
terms  and  in  accordance  with  the  regulations 
where  the  permittee  fails  to  pay  the  annual 
rental  on  or  before  the  anniversary  date  of 

the  permit. 

A  coal  prospecting  permit  rental  payment,  late 
because  of  alleged  change  in  corporation 

ownership  and  shipment  of  files  to  new  headquarters, 
is  properly  rejected  and  the  permit  terminated 
under  43  CFR  3511.4-2(b). 

International  Energy  Company,  14  IBLA  348 
(Feb.  12,  1974) 

A  decision  rejecting  coal  prospecting  permit 

applications  will  be.  affirmed  where  the 
decision  was  made  pursuant  to  and  in 
accordance  with  Secretarial  Order  2952 
of  February  13,  1973. 

Robert  V.  Bailey  et  al. 

1973) 
12  IBLA  253  (July  24, 

A  decision  rejecting  coal  prospecting  permit  appli- 
cations will  be  affirmed  where  the  decision  was 

made  pursuant  to  and  in  accordance  with  Secretarial 
Order  2952  of  February  13,  1973. 

E.  L.  Lockhart  et  al.  ,  12  IBLA  250  (July  24,  1973) 
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A  decision  rejecting  coal  prospecting  permit  appli- 
cations will  be  affirmed  where  the  decision  was 

made  pursuant  to  and  in  accordance  with  Secre- 
tarial Order  2952  of  February  13,  1973. 

Nick  Kladis,  Intermountain  Exploration  Company, 
12  IBLA  263  (July  26,  1973) 

A  decision  rejecting  a  coal  prospecting  permit 

application  will  be  affirmed  where  the  decision 
was  made  pursuant  to  and  in  accordance  with 
Secretarial  Order  2952  of  February  13,  1973. 

Lori  M.  Free,  12  IBLA  369  (Aug.  17,  1973) 

Where  a  coal  prospecting  permittee  demonstrate
s  that 

lands  described  in  its  permit  contain  coal  in  c
om- 

mercial quantities,  the  permittee  is  entitled  to 

a  lease  to  such  lands. 

&  P  Corporation,  13  IBLA  83  (Sept. 20,    1973) 

A  surface  restoration  clause  which  has  been 

incorporated  in  all  coal  leases  since  1951 
will  be  included  in  a  coal  lease  upon  its 

renewal  for  a  20-year  term  where  there  are 
no  extraordinary  reasons  justifying  a  depar- 

ture from  the  regular  policy. 

The  Montana  Power  Company,   A-30310 
(Dec.    3,    1965)  72  I.  D.    518 

The  failure  of  a  high  bidder  at  a  sealed  bid  auc- 
tion to  submit  with  his  bid  a  statement  of  his 

citizenship  and  interests  in  other  holdings 
required  by  regulation  and  the  invitation  to  bid 
may  be  waived  where  the  default  has  given  him 
no  advantage  over  the  other  bidder. 

North  American  Coal  Corporation,   Jase  O. 

Norsworthy,   A-30738  (June  26,    1967)      74  I.  D.    209 

A  decision  rejecting  coal  prospecting  permit  appli- 
cations will  be  affirmed  where   the  decision  was 

made  pursuant   to  and   in  accordance  with  Secretarial 
Order    2952  of   February  13,    1973. 

Cortella  Coal  Corporation  et  al.,   Alaska  Mineral 
Exploration  Co.,    Inc.,    13   IBLA  158    (Sept.    26,    1973) 

A  decision   rejecting  a  coal  prospecting  permit 
application  will  be  affirmed  where  the  decision 
was  made  pursuant   to  and   in  accordance  with 
Secretarial   Order   2952   of   February   13,    1973. 

A.    Walstrom,    Jr.,    15   IBLA  401 Joan  Walstrom,   L. 
(May  31,    1974) 

Decisions  rejecting  coal  prospecting  permit 
applications  will  be  affirmed  where   the 
decision  was  made  pursuant   to  and   in  accord- 

ance with  Secretarial  Order  2952  of  Febru- 
ary 13,   1973. 

John  H.  Morgan,  Jr.,  Wyoming  Petroleum  Corp., 
17    IBLA  343    (Oct.    24,    1974) 

When  a  coal  lease  applicant  asserts,   on  appeal, 
facts  which  may  show  It   to  be  entitled   to 
favorable  consideration  of   Its  lease  appli- 

cation under   the  short-term  need  criteria 
promulgated  by  the  Department,   the  decision 
rejecting   the  lease  application  will  be  set 
aside  and   the  case  remanded   for  such  con- 
sideration. 

Divide  Coal  Mining  Company,   18   IBLA  246   (Dec.   31, 
1974) 

LEASES 

An  application  pursuant  to  section  3  of  the 
Mineral  Leasing  Act  to  modify  three  coal 
leases  to  include  additional  acreage  must  be 

rejected  where  one  of  the  leases  is  not  con- 
tiguous to  the  additional  land  applied  for,  a 

second  lease,  which  is  contiguous,   already 
includes  2560  acres,  and  the  third  lease, 
which  is  also  contiguous,   contains  acreage 
which,  together  with  the  additional  acreage 
applied  for,   would  exceed  2560  acres. 

Malcolm  N.    McKinnon,   A-30778  (Dec.    13,    1967) 

Under  the  Act  of  May  11,    1938  (52  Stat.    347,   25 
U.  S.  C.   sec.   396a  et  seq.  )  the  Bureau  of  Indian 
Affairs  has  authority  to  approve  tribal  leases 
of  coal  reserved  for  the  benefit  of  Indians    be- 

longing to  and  having  tribal  rights  on  the  Fort 
Berthold  Indian  Reservation. 

Under  the  Act  of  May  11,    1938  (52  Stat.   347,   25 

U.  S.  C.   sec.   396a  et^seg.  )  the  Bureau  of  Indian 
Affairs  has  authority  to  approve  tribal  leases 
of  coal  reserved  for  the  benefit  of  Indians  be- 

longing to  and  having  tribal  rights  on  the  Fort 
Berthold  Indian  Reservation.     The  Act  of  May  11, 

1933,   supra,  and  the  Indian  Reorganization  Act 
of  June  18,    1934  (43  Stat.    984,   25  U.  S.  C.   sec. 
461  et  seq.  )  superseded  the  provisions  of  the 
Act  of  August  3,    1914  (38  Stat.    681)  which 
placed  jurisdiction  over  leasing  of  the  Fort 
Berthold  coal  lands  in  the  General  Land  Office. 

Jurisdiction  of  Coal  Reserved  for  Benefit  of  Indians 

Belonging  to  and  Having  Tribal  Rights  on  the  Fort 
Berthold  Indian  Reservation,   M-36745 
(Apr.    19,    1968) 

It  is  proper  to  include  a  surface  restoration 
clause  in  a  coal  lease  even  though  the 
surface  of  the  leased  lands  is  not  owned 
by  the  United  States. 

Where  a  coal  lease  was  modified  pursuant  to  sec- 
tion 3  of  the  Mineral  Leasing  Act  to  include 

more  than  2,560  acres  and  where  the  lessee 



102 

COAL  LEASES  AND  PERMITS— Continued COAL  LEASES  AND  PERMITS— Continued 

LEASES  —Continued LEASES  — Continued 

subsequently  applies  pursuant  to  that  section  to 
add  another  1400  acres,   rejection  of  the  appli- 

cation and  cancellation  of  the  lease  to  the  extent 
that  it  includes  in  excess  of  2,  560  acres  are 

required  in  view  of  the  fact  that  section  3  im- 
poses a  2,  560-acre  limitation  on  the  size  of  a 

modified  lease;  the  acreage  limitation  was  not 
vitiated  by  the  removal  of  a  similar  limitation 
in  section  2  of  the  act  by  the  amendatory  act  of 
August  31,    1964. 

Colowyo  Coal  Company,  A-30995  (June  24,    1969) 
76  I.  D.  112 

Where  the  lessee  applies  pursuant  to  section 

3'  of  the  Mineral  Leasing  Act  to  modify 
his  lease  to  Include  more  than  2,560  acres, 
rejection  of  the  application  la  required 
because  section  3  imposes  a  2,5«0  acre 
limitation  on  the  site  of  a  modified  lease; 
the  acreage  limitation  is  not  repealed  by 
removal  of  a  similar  limitation  in  section 
2  of  the  Act  by  the  amendatory  Act  of August  31,  1964. 

coal  prospecting  permittee  who  applies  for  a  coal 
lease,  alleging  with  supportive  data  that  there  is 
coal  in  commercial  quantities  within  certain  lands 
in  his  permit,  is  entitled  to  a  hearing  conducted 
in  accordance  with  the  Administrative  Procedure  Act 

5  U.S.C.  §  554  (1970),  before  his  application  may 

be  rejected  because  he  has  not  shown  coal  in  com- 
mercial quantities. 

«  IBLA  303  (JW>.  A,  1972) 

Peter  I.  Wold,  II,  Western  Standard  Corporation, 
13  IBLA  63  (Sept.  17,  1973)         80  I.D.  623 

Where  a  coal  prospecting  permittee  demonstrates  that 

lands  described  in  its  permit  contain  coal  in  com- 
mercial quantities,  the  permittee  Is  entitled  to 

a  lease  to  such  lands. 

J  &  P  Corporation,  13  IBLA  83  (Sept.  20,  1973) 

Under  43  CFR  3524.2-1,  an  application  to  modify 
a  coal  lease  without  competitive  bidding,  to 
include  contiguous  coal  deposits,  will  be 

denied  if  it  is  determined  and  not  contro- 
verted that  the  additional  lands  requested 

can  be  developed  as  part  of  an  independent 
operation  or  that  there  Is  a  competitive 
interest  in  them. 

Under  30  U.S.C.  i   203  (1970)  an  application 
for  a  modification  of  a  coal  lease  which 
Includes  noncontiguous  lands  cannot  be 
approved  for  such  lands. 

Intermountain  Exploration  Company,  17  IBLA  261 
(Sept.  27,  1974)  81  I.D.  602 

The  Kemmerer  Coal  Company.  5  IBLA  319 
(Apr.  14,  1972) 

PERMITS 

An  application  to  modify  a  coal  lease  to  Include 
contiguoua  coal  depoalta  will  be  denied  if  it 
is  determined  that  the  additional  lands  re- 

quested can  be  developed  as  part  of  an  inde- 
pendent operation  or  there  Is  a  competitive 

interest  in  them. 

Despite  a  disclaimer  by  one  coal  producing  com- 
pany that  it  does  not  Intend  to  bid  on  a  coal 

lease,  there  Is  a  competitive  Interest  In  the 

land  and  deposits  if  that  company  enters  into 
an  agreement  with  another  coal  producing  com- 

pany to  sublease  several  of  the  coal  seams  in 

the  land  which  the  latter  company  seeks  to 
have  added  to  an  existing  coal  lease  by  modi- 

fication of  its  leaae. 

Weatern  Slope  Carbon, 
(Apr.  14,  1972) 

Inc.,    5   IBLA  311 

The  filing  of  an  application  for  a  coal  prospecting 
permit  does  not  vest  in  the  applicant  any  rights 

which  preclude  the  Department  from  consider- 
ing the  application  under  regulations  adopted 

after  such  filing. 

An  applicant  for  a  coal  prospecting  permit  is 
properly  required  to  comply  with  a  requirement 
for  paying  rental  before  a  permit  will  be  issued, 
although  the  requirement  was  not  in  effect  at 
the  time  he  filed  his  application. 

A  coal  prospecting  permit  may  be  issued  for  lands 
which  adjoin  other  lands  containing  known  work- 

able deposits  of  coal  but  which,   themselves,  are 
not  known  to  contain  coal  in  workable  quantity 
and  thickness. 

The   holder   of   a   coal   prospecting   permit    is   entitled 
to  a   lease   pursuant    to   section   2   of    the  Mineral 
Leasing  Act  of   1920,    as   amended,    30  U.S.C.    §   201(bx 
(1970),    if  he   shows    to   the   satisfaction  of    the 
Secretary  of   the    Interior    that    the   land   contains 
coal    in   commercial   quantities  discovered 
the  expiration  of  his  permit. 

prior 

Clarence  E.    Felix,   A-30197  (Jan.    7,    1965) 

Applications  for  coal  prospecting  permits  are 

properly  rejected  when  information  is  avail- 
able as  to  the  existence  and  workability  of 

coal  deposits  in  the  land. 

Roland  C.    Townsend, 

(Sept.    14,    1965) 

A-30142,    A-30250 
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A  coal  prospecting  permit  may  be  allowed  where 
the  Geological  Survey  reports  that  the  lands 
are  underlain  by  beds  of  coal  which  are  too 

deep  for  economical  mining  in  light  of  tre- 

mendous reserves  of  coal  of  comparable  qual- 
ity which  are  recoverable  by  less  costly 

surface  mining  methoas  in  the  same  vicinity . 

Rejection  of  applications  for  coal  prospecting 

permits  is  properly  reversed  when  the  appli- 
cant presents  persuasive  and  convincing 

evidence  which  clearly  shows  to  be  erroneous 
a  determination  of  the  Geological  Survey 

that  the  lands  sought  are  underlain  by 
several  thick  beds  of  economically  workable 

coal  deposits  and  are  therefore  subject  to 
leasing  only. 

coal  In  commercial  quantities  within  certain  lands 
in  his  permit,  is  entitled  to  a  hearing  conducted 
in  accordance  with  the  Administrative  Procedure  Act, 

5  U.S.C.  §  554  (1970),  before  his  application  may 

be  rejected  because  he  has  not  shown  coal  in  com- 
mercial quantities. 

Peter  I.  Wold,  II,  Western  Standard  Corporation, 
13  IBLA  63  (Sept.  17,  1973)        80  I.D.  623 

A  prospecting  permit  terminates  automatically 
where  the  permittee  fails  to  pay  the  rental 
on  or  before  the  anniversary  date  of  the 

permit. 
Western  Standard  Corporation,  14  IBLA  45 
(Dec.  4,  1973) 

T.n  determining  whether  lands  are  of  such 
character  as  to  subject  them  to  leasing 
rather  than  prospecting  under  permits,  the 
Secretary  of  the  Interior  is  entitled  to 
rely  upon  the  reasoned  opinion  of  his 
technical  expert,  the  Geological  Survey. 

Absent  a  clear  showing  that  the  Survey's 
determination  was  improperly  made,  the 
Secretary  will  not  act  to  disturb  the 
determination.  However,  a  prospecting 
permit  may  be  granted  where  there  is  no 
substantial  evidence  to  support  Geological 

Survey's  opinion  that  the  workability  of 
coal  underlying  the  land  applied  for  is 

known.  The  "workability"  of  the  coal  is 
an  economic  concept. 

Under  43  CFR  3511. 4-2 (b),  a  coal  prospecting 
permit  automatically  terminates  by  its  own 
terms  and  in  accordance  with  the  regulations 
where  the  permittee  fails  to  pay  the  annual 
rental  on  or  before  the  anniversary  date  of 
the  permit. 

A  coal  prospecting  permit  rental  payment,  late 
because  of  alleged  change  in  corporation 

ownership  and  shipment  of  files  to  new  head- 
quarters, is  properly  rejected  and  the  permit 

terminated  under  43  CFR  3511.4-2(b). 

International  Energy  Company,  14  IBLA  348 
(Feb.  12,  1974) 

Clear  Creek  Inn  Corporation,  7  IBLA  200 
(Sept.  11,  1972)  79  I.D.  571 

In  determining  whether  lands  are  of  such  char- 
acter as  to  subject  them  to  leasing  rather 

than  prospecting  under  permits,  the  Secretary 
of  the  Interior  is  entitled  to  rely  upon  the 
reasoned  opinion  of  his  technical  expert,  the 
Geological  Survey.   Only  upon  a  clear  showing 

that  the  Survey's  determination  was  improperly 
made,  will  the  Secretary  act  to  disturb  the 
determination. 

C.  Goodwin,  9  IBLA  139  (Jan.  23, 
1973) 

80  I.D.  7 

An  application  for  an  extension  of  a  coal  pros 
pecting  permit  is  properly  rejected  when  it 
is  filed  subsequent  to  the  expiration  date 
of  the  permit. 

H.  M.  Cunningham.  10  IBLA  173  (Apr.  2,  1973) 

Notwithstanding  the  fact  that  preference  right  lease 
applications  are  pending,  assignment  of  coal 
prospecting  permits  cannot  be  approved  after  the 
permits  have  expired. 

Utah  Power  &  Light  Company,  14  IBLA  372  (Feb.  21,  1974) 

Workability 

In  determining  "workability"  in  a  coal 
prospecting  situation  the  standard  to  be 

applied  is  set  forth  in  the  U.S.  Geologi- 
cal Survey  Manual,  section  671.5.2(b), 

which  points  to  earlier  decisions  of  the 
Department  stating  that  the  workability 
of  any  coal  will  ultimately  be  deter- 

mined by  two  offsetting  factors:   (a)  its 
character  and  heat-giving  quality,  whence 
comes  its  value,  and  (b)  its  accessibil- 

ity, quantity,  thickness,  depth  and  other 
conditions  that  affect  the  cost  of  this 
extraction. 

The  holder  of  a  coal  prospecting  permit  is  entitled 
to  a  lease  pursuant  to  section  2  of  the  Mineral 
Leasing  Act  of  1920,  as  amended,  30  U.S.C.  §  201(b) 
(1970),  if  he  shows  to  the  satisfaction  of  the 
Secretery  of  the  Interior  that  the  land  contains 
coal  in  commercial  quantities  discovered  prior  to 
the  expiration  of  his  permit. 

A  coal  prospecting  permittee  who  applies  for  a  coal 
lease,  alleging  with  supportive  data  that  there  is 

Clear  Creek  Inn  Corporation,  7  IBLA  200 
(Sept,  11,  1972)  79  I-D#  571 

The  workability  of  any  coal  will  ultimately  be 
determined  by  two  offsetting  factors — (1)  its 

character  and  heat-giving  quality,  whence 
comes  its  value,  and  (2)  its  accessibility, 
quantity,  thickness,  depth,  and  other  condi- 

tions that  affect  the  cost  of  its  extraction. 
It  must  be  considered  a  workable  coal  if  its 
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value,  as  determined  by  its  character  and 

heat-giving  quality,  exceeds  the  cost  of 
extraction. 

Workability  as  defined  by  the  USGS  is  concerned 
with  the  economics  of  the  intrinsic  factors. 

Extrinsic  factors  such  as  transportation, 

markets,  etc.,  are  not  considered.   However, 
the  cost  of  raining  must  be  considered.   In 
its  classification  of  coal  lands,  USGS  has 

anticipated  and  assumed  the  ultimate  coming 
of  conditions  favorable  for  mining  and 
marketing  of  any  coal  if  the  coal  is  workable 
in  terms  of  the  intrinsic  factors.   In  this 

respect,  the  test  of  workability  under  the 
Mineral  Leasing  Act  differs  from  the  prudent 
man  rule  under  the  mining  laws. 

Although  workability  is  basically  a  problem 
of  the  physical  parameters  of  the  coal, 
the  test  of  workability  is  dependent  upon 
economic  factors.   If  the  value  of  the 

coal  is  greater  than  the  cost  of  its 
extraction,  the  deposit  is  workable. 

Workability  may  be  established  by  geologic 
inference  where  detailed  information  is 

available  regarding  the  existence  of  a 
workable  deposit  in  adjacent  lands  and 
there  are  geologic  and  other  surrounding 
conditions  from  which  the  workability 

of  the  deposit  can  be  reasonably  inferred. 
However,  geologic  inference,  as  a  tool  for 

determining  workability,  has  certain  limita- 
tions.  The  mere  fact  that  lands  applied 

for  adjoin  other  lands  which  contain  work- 
able coal  deposits  does  not,  per  se,  permit 

the  inference  that  they  contain  coal  deposits 

in  workable  quality  and  quantity. 

Goodwin.  9  IBLA  139  (Jan.  23,  1973) 
80  I.D. 

Under  43  CFR  3511.4-2(b),  a  coal  prospecting  permit 
automatically  terminates  by  its  own  terms  and  in 
accordance  with  the  regulations  where  the  permittee 
fails  to  pay  the  annual  rental  on  or  before  the 
anniversary  date  of  the  permit. 

A  coal  prospecting  permit  rental  payment,  late  be- 
cause of  alleged  change  in  corporation  ownership 

and  shipment  of  files  to  new  headquarters,  is 
properly  rejected  and  the  permit  terminated  under 
43  CFR  3511. 4-2 (b). 

International  Energy  Company.  14  IBLA  348  (Feb.  12 

1974) 

ROYALTIES 

An  increase  in  royalty  rates  for  an  additional 
20- year  extended  period  of  a  coal  lease  is 

properly  provided  when  it  has  been  deter- mined that  these  rates  are  in  line  with 

those  required  of  other  coal  lessees  in  the 
area  and  the  lessee's  claim  for  more  favor- 

able treatment  rests  on  a  desire  to  better 
its  competitive  position  with  other  sources 
of  power  and  to  overcome  in  part  a  state tax. 

The  Montana  Power  Company,   A-30310 

(Dec.   3,    1965)    tL~J  72  I.  D.   518 

Royalty  rates  for  a  proposed  preference  right  coal 
lease  will  not  be  reduced  when  they  are  in  line 
with  rates  in  issued  coal  leases  in  the  area  and 

the  applicant's  claim  for  more  favorable  treat- 
ment rests  on  a  desire  to  better  its  competitive 

position  because  of  unusual  conditions  which  may 
increase  the  costs  of  mining  the  coal. 

Kerr-McGee  Corporation.   12   IBLA  348   (Aug.    15,   1973) 

RENTALS COLOR  OR  CLAIM  OF  TITLE 

An  applicant  for  a  coal  prospecting  permit  is 
properly  required  to  comply  with  a  requirement 
for  paying  rental  before  a  permit  will  be  issued, 
although  the  requirement  was  not  in  effect  at 
the  time  he  filed  his  application. 

Clarence  E.    Felix,   A-30197  (Jan.    7,    1965) 

GENERALLY 

A  class  2  color  of  title  claim  must  be  rejected 
where  the  claimant  cannot  show  that  he  and 

his  grantors  have,   beginning  not  later  than 
Jan.    1,    1901,   held  the  land  under  claim 
or  color  of  title. 

A  prospecting  permit   terminates  automatically 
where   the  permittee   fails   to  pay  the  rental 
on  or   before   the  anniversary  date   of   the 

permit. 

Western   Standard   Corporation,    14   IBLA  45 
(Dec.    4,    1973) 

William  F.    Trachte,   A-30291  (June  8,    1965) 

A  successor  in  interest  to  a  homestead  entryman 
is  not  entitled  to  purchase  under  the  Color  of 
Title  Act  a  small,   irregular  tract  of  land  which 
borders  the  patented  homestead  entry  and  which 
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had  erroneously  been  fenced  in  by  the  entryman 
as  part  of  his  entry  prior  to  patent;  nor  do  the 
facts  permit  the  amendment  of  the  patent  to 
include  the  tract  under  authority  of  Rev.   Stat. 
sees.    2369,   2370  and  2372,   as  amended. 

Henry  D.    Warbasse,   Eugenia  W.   Warbasse, 
A-30383  (Aug.    19,    1965) 

Federal  withdrawn  land  is  not  subject  to  the 
Color  or  Title  Act. 

Palo  Verde  Valley  Color  of  Title  Claims, 
M-36684  (Oct.    4,    1965) 72  I.  D.    409 

A  color  of  title  application  is  properly  rejected 
when  it  lacks  the  basic  element  of  a  color  of 
title  claim,   i.  e.  ,   possession  under  some  clair 
or  color  of  title  derived  from  a  source  other 
than  the  United  States. 

Bernard  J.   and  Myrle  A.    Gaffney,   A-30327 
(Oct.    28,    1965) 

of  title  commencing  not  later  than  January  1, 
1901,  his  claim  to  the  land  as  a  class  2  claim 
under  the  Color  of  Title  Act  must  fail. 

Day,   A-30454 
Clarence  C.   and  Frank  R. 
(Mar.    9,    1966) 

A  class  2  color  of  title  application  is  properly 
rejected  when  a  sale  for  taxes  to  a   governmental 
agency  has  interrupted  the  period  of  good  faith 
adverse  possession  under  claim  or  color  of 
title  at  some  time  subsequent  to  January  1, 
1901. 

Eustayce  and  Goldie  Leonard,   A -30573 
(Aug.    3,    1966) 

A  color  of  title  claim  cannot  be  initiated  on  land 
withdrawn  pursuant  to  a  statute  granting  land 
in  aid  of  construction  of  a  railroad;  such  land 

is  not  "public  land"  within  the  meaning  of  the Color  of  Title  Act. 

Lester  J.   Hamel,   A-30745  (May  8,    1967) 

A  class  2  color  of  title  claim  is  not  established 
when  it  is  shown  that  the  taxes  for  1901  and 
for  several  years  thereafter  were  not  paid  and 
the  claimant  merely  shows  that  she  holds  as 
the  successor  in  interest  of  one  who  acquired 
color  of  title  through  a  tax  deed  in  1919. 

Where  land  may  have  been  held  under  claim  or 
color  of  title  for  more  than  20  years  prior  to 
its  withdrawal  but  no  valuable  improvements 
had  been  placed  on  that  land  or  any  part 
thereof  reduced  to  cultivation  prior  to  the 
withdrawal,  the  claim  to  the  land  has  not 
been  perfected  and  it  is  not  a  valid  existing 
right  which  will  survive  the  withdrawal. 

Margaret  H.    Erling,   A-30437  (Dec.    16,    1965) 

Where  a  class  1  color  of  title    application  was 
filed  prior  to  a  public  sale  of  the  land  applied 
for  and  the  application  was  subsequently  re- 

jected but  the  applicant  had  failed,   as  an  ad- 
joining landowner,   to  file  a  preference  right 

claim  for  the  land  within  the  time  authorized 
in  connection  with  the  public  sale,   the  sale  will 
be  canceled  and  a  new  sale  authorized  at  which 

adjoining  landowners  may  assert  their  prefer- 
ence right  instead  of  allowing  the  sale  to 

stand  and  permitting  the  color  of  title  applicant 
to  submit  a  preference   right  claim  after  the 
period  authorized  for  doing  so  has  expired. 

William  D.   Coleman,   A-30755  (July  13,    1967) 

When  a  color  of  title  claimant  has  demonstrated 

that  she  has  performed  the   requisite  cultiva- 
tion for  a  class  1  claim  but  has  not  demon- 

strated that  she  or  her  predecessor  has  been 
in  peaceful  adverse  possession  of  the  claim 
under  color  of  title  for  an  uninterrupted  period 
of  20  years  prior  to  her  learning  that  title  to 
the  land  was  in  the  United  States,    her  applica- 

tion will  be  rejected. 

Margaret  H.    Erling,    A-30437  (Supp.  )  (Feb.    25, 
1966) 

Where  an  applicant  for  a  class  2  color  of  title 
claim  can  not  show  that  his  predecessors  in 
interest  were  on  the  land  sought  under  color 

The  improvement  or  cultivation  of  lands  other 
than  those  belonging  to  the  United  States  is  not 
sufficient  to  meet  the  cultivation  or  improve- 

ment requirements  as  to  Government  lands  for 
which  application  is  made  as  a  class  1  claim 
under  the  Color  of  Title  Act. 

Where  the  requirements  for  a  class  1  color  of 
title  claim  have  been  met  as  to  a  tract  of  land 

and  the  United  States,   on  the  mistaken  assump- 
tion that  the  tract  is  privately  owned,    takes 

and  floods  a  portion  of  the  tract  which  contains 
all  the  required  improvements  or  cultivation, 
the  class  1  claim  is  not  lost  as  to  the  remaining 
portion  of  the  land  which  is  neither  improved 
nor  cultivated. 

Bobby  Carlton,  A-30754  (July  24,    1967) 

74  l.D.    214 
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An  application  to  purchase  land  under  the  Color 
of  Title  Act  is  properly  rejected  where  the 
land  applied  for  was  reserved  in  a  national 
forest  at  the  time  it  was  conveyed  to  the  ap- 

plicant, thereby  precluding  the  initiation  of 
a  valid  claim  or  color  of  title,   and  where 
there  is  no  evidence  that  any  predecessor  in 
interest  of  the  applicant  held  the  land  under 
claim  or  color  of  title  prior  to  its  withdrawal 
from  entry  under  the  general  public  land  laws. 

Sylvan  A.   Hart,  A-30832  (Dec.    1,    1967) 

An  applicant  under  the  Color  of  Title  Act  of 
December  28,  1928,  as  amended,  is  not. pre- 

cluded from  obtaining  patent  to  more  than  160 
acres  of  public  land  where  each  tract  applied 
for  (a)  does  not  exceed  160  acres,  and  (b)  is  a 
separate  tract  with  a  separate  chain  of  title 
showing  the  tracts  were  not  subdivisions  of  a 
larger  tract. 

Interpretation  of  Acreage  Limitation  Under  the 
Color  of  Title  Act,    as  Amended  (43  U.  S.  C.    Sec., 
1068),   M-36716  (Apr.   2,    1968) 

An  application  to  purchase  under  the  Color  of  Title 
Act  is  properly  rejected  when  it  is  based  on  an 
assumption  that  an  unsurveyed  island,   the  land 
to  be  purchased,   was  included  as  a  matter  of  law 
in  a  patent  of  an  opposite  riparian  lot  whereas  in 
fact  the  island  remained  public  land  of  the  United 

States,   and  this  is  so,   despite  the  applicant's 
good  faith  belief  that  under  state  law  the  title  to 
the  island  passed  with  title  to  the  riparian  lot. 

Wisconsin  Michigan  Power  Company  A-31037 

(Dec.    18,    1969)  ' 

Where  applicants  for  land  under  the  Color  of  Title 
Act  have  shown  deeds  giving  color  of  title  to  three 
lots  back  to  1890,   and  there  is  nothing  in  the  deeds 
or  Bureau  records  showing  lack  of  good  faith  on 
the  part  of  the  holders  in  the  chain  of  title,   a 
Bureau  decision  rejecting  the  application  of  the 
ground  that  there  was  no  good  faith  holding  of  the 
land  under  a  claim  or  color  of  title  will  be  re- 

versed and  the  case  remanded  for  further  proc- 
essing to  ascertain^whether  the  improvement  or 

cultivation  requirements  for  a  class  1  claim  have 
been  met,   or  whether  taxes  have  been  paid  back 
to  January  1,    1901,   to  support  a  class  2  claim. 

H.  F.  Gerbaz  et  al, A-31039  (Apr.    24,    1970) 
77  I.  D.    59 
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source  other  than  tne  United  States  and  where 
the  claim  was  initiated  while  the  land  was  with- 
drawn  as  part  of  a  national  forest. 

An  application  to  purchase  public  land  under  the 
Color  of  Title  Act  is  properly  rejected  when  the 
applicant  is  unable  to  show  possession  under 
some  claim  or  color  of  title  derived  from  some 

Nina  R.    B.    Levinson  and  Clare  R. 

(Feb.   2,    1971) 

Sigfrid,    1  IBLA  25i 
78  I.D.  30 

Where  the  applicant's  holding  of  land  under  the 
Color  of  Title  Act  is  neither  good  faith,  peaceful, 
adverse  possession,  nor  for  the  statutory  period 
of  20  years,   the  application  must  be  rejected. 

Jacob  Dykstra,    2  IBLA  177  (Apr.    22,    1971) 

The  purpose  and   intent  of  the  Color  of  Title 
Act,    43  U.S.C.    55    1068,    lOfifla,    10fi8b   (1*70) 
Is   to  provide  a  legal  method  wherebv 
citizens,    relying   in  good    faith  upon   title 
or  claim  derived   from  some  source  other 
than  the  government,   and  who  havp  continued 
In  peaceful,   adverse  possession  of  public 
land  for   the  prescribed  period  of  20 
years  and  had  made  valuable   improvements, 
or  have   reduced   some  part   of  the  land  to 
cultivation,   might   acquire   title   thereto. 
However,   the  statute  was  not   Intended   to. 
provide  a  means   for  obtaining  a  patent 
by  the  mere  occupation  of  public  land 
under  a  mere  pretense  of  title  or  claim, 
or  a  title  or  claim  which  the  claimant 
had  knowledge  or  good  reason   to  believe 
was  not   in  good   title. 

One  who  has  not  reached  his  majority  (i.e. 
is  a  minor)  may  acquire  title  by  adverse 
possession.  However,  he  must  show  that  he 
claims  the  land  as  against  everyone.  If 
he  resides  on  the  land  with  his  mother, 
who  has  knowledge  of  the  defective  title, 
he   Is   chargeable  with    that   knowledge. 

Minnie  E.  Wharton.   John  W.   Wharton.   Ruth  Wharton 
James,   Carroll  Wharton.   Iris  Wharton  Bartyl. 
Marvin  Wharton,   Thomas  Wharton.   Betty  Wharton 
Zink,    Faye  Wharton  Pamperlen.   and  Samuel  WhaTton. 
4  IBLA  287    (Feb.    2,    1972)  79   IiD.    6 

A  quiet  title  decree  by  a  state  court  mav 
not  be  relied  upon  by  an  applicant  under 
the  Color  of  Title' Act  as   giving  color  of 
title   to  support  a  class   1  claim  where   the 
holding  of  the  land  under  the  decree  falls 
short   of  the  20-year  statutory  period  required. 

The  mere  payment  of  property  taxes  assessed 
by  a  county  Is  not  sufficient,   alone,   to 
constitute  a  holding  of  land  by  the  taxpayer 
under  a  claim  or  color  of  title  as  required 
by  the  Color  of  Title  Act. 

Under    the  Color  of  Title   Act    the   requisite 
holding  of   land   under   some   claim  or  color 
of   title   is  not   satisfied   because   of 
changes   in  the  movement    of  a  river   affecting 
the   riparian    land,   where    the  annlicant  has 
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no  basis  for  believing  he  had  title  to  the 
land  derived  from  some  source  other  than 
the  United  States. 

Rosenbaum.  5  IBLA  76  (Mar.  3 
1  79  I.D. 

1972) 

38 

color   of   title   application   is   properly 
rejected  where   the   instrument   of   con- 

veyance  upon  which    the  applicant  bases 
his    claim  does   not    describe   the   land 
conveyed  with   any    reasonable   degree 
of   specificity. 

Where,   by   the   alteration  of  a  river   channel, 
the  private  land  along  the  south  bank  was 
eroded   away  and   the  withdrawn   federal 
land  on  the  north  bank  was   increased  by 
accretion  and,    subsequently,    the   river 
made   an  avulsive  return   to   its   approx- 

imate original   position,    a  class   1  appli- 
cation  to  purchase   the  accreted   land  under 

the  Color-of-Title  Act   is   properly   rejected 
because   the  accreted   land   came  under   the 
influence  of   the  withdrawal   as   it   formed 
against   the  withdrawn  land,    and  withdrawn 
land   is   not  subject    to   the  Color-of-Title 
Act. 

Margaret  C.   More,    5  IBLA  252    (Mar. 23.  1972) 

Where  the  deed  to  the  color  of  title  claimant 

specifically  excludes  the  land  claimed,  the 
claimant  has  not  established  color  of  title. 
In  those  circumstances,  the  claimant  relying 

on  such  a  deed  fails  to  demonstrate  a  justifi- 
able reason  for  believinR  he  had  good  title 

and  therefore  does  not  satisfy  the  good  faith 
test  of  the  Color  of  Title  Act,  as  amended, 
43  U.S.C.  IS  1068,  1068a,  1068b  (1970T. 

"Color  of  title."  Land  occupied  bv  one 
purportedlv  claiming  under  color  of  title, 
but  who  does  not  establish  that  the  land 
in  issue  was  conveyed  to  him  bv  an  instrument 
which  on  its  face  purported  to  convey  the 
land  in  issue,  is  not  thereby  removed  from 

the  categorv  of  "vacant"  public  lands. 

S.  V.  Wantrup.  Wallace  Hardin.  5  IBLA  286  (Apr.  13, 
1972) 

An  application  to  purchase  public  lands  under 
the  Color  of  Title  Act  is  properly  rejected 
when  the  applicant  can  not  show  title  derived 
from  a  source  other  than  the  United  States, 
or  an  instrument  conveying  title,  but  merely 
relies  on  good  faith  occupancy  and  adverse 
possession. 

Ltd.,  7  IBLA  182  (Sept.  1, Salmon  River  Canal  Co. 
1972) 

A  color  of  title  application  must  be  rejected 
where  there  is  not  shown  an  instrument, 

which,  on  its  face,  purports  to  convey  the 
land  In  issue. 

A  color  of  title  application  based  entirely 
upon  a  mistaken  belief  that  the  tract  is 

embraced  within  one's  own  holdings  is  not 
acceptable. 

Marcus  Rudnlck  and  Marcla  Rudnlck,  8  IBLA  65 
(Oct.  26,  1972) 

Elsie  V.  Farington,  9  IBLA  191  (Jan  29,  1973) 

Under  the  Color  of  Title  Act,  45  Stat.  1069 

(1928),  as  amended,  43  U.S.C.  §  1068 

(1970),  an  applicant's  period  of  adverse 
possession  may  commence  at  a  time  when 
title  to  the  land  is  being  held  by  a  state 

pursuant  to  the  provisions  of  the  Carey  Act 
28  Stat.  422  (1894),  as  amended,  43  U.S.C. 
$5  641  et  seq^.  (1970). 

The  period  of  possession  of  a  color  of  title 
claim,  having  been  initiated  when  the  land 
was  subject  to  appropriation  under  the 
public  land  laws,  is  not  interrupted  by  a 

subsequent  period  of  time  during  which  the 
land  was  not  open  for  appropriation. 

Asa  V.  Perkes,  9  IBLA  363  (Feb.  14, 

1973) 

0  T.D. 

Where,  through  an  apparent  error,  a  county  assessor 
required  the  owner  of  a  tract  of  private  land  for 
which  back  taxes  were  owed  to  pay  the  assessed 
back  taxes  on  adjacent  federal  land  as  a  condition 
to  permitting  the  owner  to  pay  the  back  taxes  to 
redeem  her  own  land,  the  redemption  certificate 
given  as  evidence  that  the  owner  has  paid  taxes 
on  federal  land  does  not  constitute  color  of  title, 
as  the  certificate  does  *ot  purport  to  convey 
title. 

With  reference  to  historical  duration,  a  color  of 
title  claimant  must  demonstrate  either  that  the 
land  has  been  held  under  claim  or  color  of  title 

in  good  faith,  peaceful,  adverse  possession  for 
a  period  of  20  years  under  proviso  (a)  of  the 
statute,  or  since  January  1,  1901,  under  proviso 
(b).   No  claim  of  lesser  duration  will  qualify. 

Lena  A.  Warner.  11  IBLA  102  (May  29,  1973) 

An  application  under  the  Color  of  Title  Act  is 
properly  rejected  when  the  land  applied  for 
was  either  patented  or  withdrawn  as  part  of 
a  national  forest  at  the  time  the  purported 
color  of  title  claim  was  initiated. 

Tucker, 

Clarence  E.  Leseberg  and  Louis  D. 
12  IBLA  189  (July  16,  1973) 

A  color  of  title  application  which  is  not  on  a 

form  prescribed  by  the  Director,  Bureau  of 
Land  Management,  and  is  not  accompanied  with 

a  $10  filing  fee,  as  required  by  regulation 
43  CFR  2541.2(a),  is  not  acceptable  for  filing. 
The  Bureau  should  return  such  an  application 

to  the  applicant  notifying  him  of  the  deficiencies. 
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A  color  of  title  application  will  not  be  allowed 
to  patent  until  this  Department  is  satisfied 

that  the  land  is,  in  fact,  public  land  belong- 
ing to  the  United  States  subject  to  the  Color 

of  Title  Act  and  that  the  applicant  has  met 

the  requirements  of  the  Act. 

John  C.  Brinton,  13  IBLA  69  (Sept.  18,  1973) 

The  Department  of  the  Interior  cannot  grant 
a  color  of  title  application  for  land  that 

is  not  public  land. 

The  Department  cannot  approve  a  color  of  title 
application  for  land  outside  the  area  described 
in  the  deed  on  which  the  application  is  based 

even  though  the  applicants  and  their  prede- 
cessors believed  in  good  faith  that  the  out- 

side land  was  covered  by  the  deed. 

A  color  of  title  application  cannot  be  allowed  where 

the  applicant  fails  to  show  that  the  land  applied 

for  is  public  land,  i.e.,    land  subject  to  the  opera- 
tion of  the  public  land  laws. 

The  term  "public  land,"  as  used  in  the  Color  of  Title 
Act,  43  U.S.C.  §  1068  (1970),  does  not  include  land 
purchased  by  the  Government.   That  term  does  not 
include  land  which  has  been  set  aside  by  Executive 
Order  for  the  benefit  of  the  Indians. 

James  E.  Smith,  13  IBLA  306  (Oct.  31,  1973) 

80  I.D.  702 

An  application  to  purchase  public  lands  under 
the  Color  of  Title  Act,  43  U.S.C.  S1068  et  seq. 

(1970),  is  properly  rejected  when  the  applicant 

cannot  show  that  title  during  the  allowable  can- 
not show  that  title  during  the  allowable  period 

was  derived  from  a  source  other  than  the  United 
States. 

A  claim  under  the  Color  of  Title  Act,  43  U.S.C. 

§  1068  et  seq.  (1970),  may  not  be  based  upon 

a  claim  initiated  on  withdrawn  or  reserved  lands. 

Alva  M.  Knorr,  14  IBLA  237  (Jan.  25,  1974) 

A  color  of  title  application  must  show  that  the 

land  has  been  held  under  color  or  claim  of 

title  in  good  faith,  peaceful,  adverse  posses- 

sion for  a  period  of  twenty  years  under  Class  1, 

or  since  January  1,  1901,  under  Class  2.   No 

claim  of  lesser  duration  will  suffice. 

There  can  be  no  good  faith  adverse  holding  of 

land  for  twenty  years  where  a  predecessor  in 

interest  of  the  claimant  during  that  period 
recognized  the  federal  title  to  the  land  by 
filing  therefor  under  the  public  land  laws. 

A  will  in  which  the  testator  merely  devises  "all 
my  estate  both  real  and  personal,"  without 
reference  to  any  specifically  described  property, 
does  not  constitute  color  of  title  to  a  tract 
of  federal  land  (which  the  testator  knew  he 
did  not  own).   Nor  does  a  person  who,  serving 
as  executor  of  the  will,  deeds  the  federal 
land  to  himself  as  a  beneficiary  under  the 
will,  establish  color  of  title  by  such  deed, 

since  one  cannot  create  his  own  title. 

Bryan  N.  Johnson,  15  IBLA  19  (Feb.  28,  1974) 

Where  a  valid  class  1  color  of  title  claim 
has  been  initiated  before  the  withdrawal 
of  lands  involved,  the  withdrawal  will 
not  preclude  the  perfecting  of  the  claim. 

Hyles  Stephenson,  16  IBLA  252  (July  22,  1974) 

William  P.  Surman,  Mary  Van  Anderson  Surman, 
18  IBLA  141  (Dec.  6,  1974) 

APPLICATIONS 

A  successor  in  interest  to  a  homestead  entryman 
is  not  entitled  to  purchase  under  the  Color  of 
Title  Act  a  small,   irregular  tract  of  land  which 
borders  the  patented  homestead  entry  and  which 
had  erroneously  been  fenced  in  by  the  entryman 
as  part  of  his  entry  prior  to  patent;  nor  do  the 
facts  permit  the  amendment  of  the  patent  to 
include  the  tract  under  authority  of  Rev.   Stat, 
sees.   2369,   2370  and  2372,  as  amended. 

Henry  D.   Warbasse,   Eugenia  W.   Warbasse, A-30383  (Aug.    19,    1965) 

Land  attaching  to  Federal  withdrawn  land  by 
accretion  itself  becomes  withdrawn  and  is 

not  public  land  subject  to  color  of  title 
applications  even  when  later  separated  from 
the  withdrawn  land  by  artificial  avulsions. 

Palo  Verde  Valley  Color  of  Title  Claims, 

M-36684  (Oct.    4,    1965)  72  I.  D.    409 

A  quiet   title   decree  by  a  state   court  mav  not 
be  relied   upon  by  an  applicant  under   the 
Color  of  Title   Act   as   Rivinp;  color  of   title 
to  support   a  class    1  claim  where  the  holding 
of   the   land   under   the  decree   falls   short   of 
the   20-year   statutory  period  required. 

Harold   C.    Rosenbaum.    5   IBLA  76    (Har,    3,    1072) 

79   I.D.    38 

Where,   by   the   alteration  of  a  river   channel, 
the   private   land   along   the   south  bank  was 
eroded   away  and   the  withdrawn   federal 
land   on   the  north  bank  was    increased   by 
accretion   and,    subsequently,    the   river 
made   an  avulsive   return   to   its   approx- 

imate  original   position,    a  class   1   appli- 
cation  to   purchase   the  accreted   land  under 

the   Color-of-Title  Act   is   properly   rejected 
because   the   accreted   land  came   under    the 
influence  of   the  withdrawal   as   it   formed 
against   the  withdrawn   land,    and  withdrawn 
land   is   not   subject    to   the  Color-of-Title 
Act. 

Margaret  C.   More.    5   IBLA  252    (Mar.    23,    1972) 
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A  color  of  title  application  must  be  rejected 
where  there  is  not  shown  an  Instrument, 

which,  on  its  face,  purports  to  convey  the 
land  in  issue. 

A  color  of  title  application  based  entirely 
upon  a  mistaken  belief  that  the  tract  is 

embraced  within  one's  own  holdings  is  not 
acceptable. 

Marcus  Rudnlck  and  Marcia  Rudnlck, 
(Oct.  26,  1972) 

8  IBLA  65 

A  color  of  title  application  which  is  not  on  a 

form  prescribed  by  the  Director,  Bureau  of 
Land  Management,  and  is  not  accompanied  with 
a  $10  filing  fee,  as  required  by  regulation 
43  CFR  2541.2(a),  is  not  acceptable  for  filing. 
The  Bureau  should  return  such  an  application 

to  the  applicant  notifying  him  of  the  deficiencies. 

John  C.  Brinton,  13  IBLA  69  (Sept.  18,  1973) 

A  color  of  title  application  embracing  land  occupied 
by  one  purportedly  claiming  under  color  of  title, 
but  who  does  not  establish  that  the  land  in  issue 

was  conveyed  to  him  by  an  instrument  which,  on  its 

face,  purported  to  "convey  the  land  in  issue,  is  not 
allowable,  since  color  or  claim  of  title  is  not 
demonstrated. 

James  ;  E.  Smith, 13  IBLA  306  (Oct.  31,  1973) 

80  I.D.  702 

A  patent  Issued  under  authority  of  law  vests  title 
in  the  patentee  and  removes  the  land  from  the 
jurisdiction  of  this  Department.   A  color  of 
title  application  filed  for  such  land  must  be 
rejected. 

A  color  of  title  application  must  show  that  the 
land  has  been  held  under  color  or  claim  of 

title  in  good  faith,  peaceful,  adverse  posses- 
sion for  a  period  of  twenty  years  under  Class  1, 

or  since  January  1,  1901,  under  Class  2.   No 
claim  of  lesser  duration  will  suffice. 

Bryan  N.  Johnson,  15  IBLA  19  (Feb.  28,  1974) 

APPRAISED  VALUE 

Where  the  purchase  price  for  a  tract  of  land  for 
which  application  has  been  made  under  the  Color 
of  Title  Act  is  based  upon  a  Bureau  of  Land  Man- 

agement appraisal  of  the  fair  market  value  of  the 
land  at  the  date  of  the  appraisal,  the  appraisal 
will  not  be  disturbed  upon  evidence  that,   in  anoth- 

er appraiser's  opinion,   based  upon  an  estimate  of 
the  net  income  to  be  derived  from  the  sale  of  the 
land  for  a  particular  purpose,   the  value  of  the 
land,  at  the  time  of  the  Bureau's  appraisal,  was 
substantially  less  than  the  Bureau  found  it  to  be; 

however,   in  setting  the  purchase  price,   the  ap- 
praised value  is  properly  reduced  to  reflect  equi- 

ties of  the  applicant. 

The  equities  of  an  applicant  which  may  be  considered 
in  determining  the  purchase  price  of  a  tract  of 
land  to  be  sold  under  the  Color  of  Title  Act  are 
not  limited  to  those  items  for  which  there  is  a  deter- 

minable monetary  value,   but  they  include  all  factors 
which,  in  a  spirit  of  fairness,  a  court  of  equity 
would  recognize. 

A.   F.   Dantzler,   A-31038  (May  12,    1970) 

CULTIVATION 

Where  land  may  have  been  held  under  claim  or 
color  of  title  for  more  than  20  years  prior 
to  its  withdrawal  but  no  valuable  improve- 

ments had  been  placed  on  that  land  or  any 
part  thereof  reduced  to  cultivation  prior  to 
the  withdrawal,   the  claim  to  the  land  has  not 
been  perfected  and  it  is  not  a  valid  existing 
right  which  will  survive  the  withdrawal. 

Where  a  class  1  color  of  title  application  for  a 
quarter  section  of  land  claims  improvements 

on  and  cultivation  of  part  of  the  land  but  not 
specify  on  what  legal  subdivision  and  it  appears 
that  the  application  must  be  rejected  for  three 
subdivisions,  the  applicant  will  be  given  an 
opportunity  to  show  whether  the  remaining 
subdivision  was  improved  or  cultivated  and 
whether  it  was  in  peaceful,  adverse  posses- 

sion for  at  least  20  years  by  the  applicant  and 
his  predecessors. 

Margaret  H.    Erling,   A-30437  (Dec.    16,    1965) 

When  a  color  of  title  claimant  has  demonstrated 

that  she  has  performed  the  requisite  cultiva- 
tion for  a  class  1  claim  but  has  not  demon- 

strated that  she  or  her  predecessor  has  been 
in  peaceful  adverse  possession  of  the  claim 
under  color  of  title  for  an  uninterrupted  period 
of  20  years  prior  10  her  learning  that  title  to 
the  land  was  in  the  United  States,    her  applica- 

tion will  be  rejected. 

Margaret  H.    Erling,    A-30437  (Supp.  )  (Feb.    25, 1966) 

The  improvement  or  cultivation  of  lands  other 
than  those  belonging  to  the  United  States  is  not 
sufficient  to  meet  the  cultivation  or  improve- 

ment requirements  as  to  Government  lands  for 
which  application  is  made  as  a  class  1  claim 
under  the  Color  of  Title  Act. 
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Where  the  requirements  for  a  class  1  color  of 
title  claim  have  been  met  as  to  a  tract  of  land 

and  the  United  States,   on  the  mistaken  assump- 
tion that  the  tract  is  privately  owned,  takes 

and  floods  a  portion  of  the  tract  which  con- 
tains all  the  required  improvements  or  culti- 

vation, the  class  1  claim  is  not  lost  as  to  the 
remaining  portion  of  the  land  which  is  neither 
improved  nor  cultivated. 

Bobby  Carlton,   A- 30754  (July  24,    1967) 
74  I.  D.    214 

test  of   the  Color  of  Title  Act,    as   amended , 
43  U.S.C.    5§    1068,    1068a,    1068b    (1970). 

S.   V.   Wantrup,   Wallace  Hardin,    5  IBLA  286    (Apr.    13, 

vm        
A  color  of  title  application  must  be  rejected 

where  there  is  not  shown  an  instrument, 
which,  on  its  face,  purports  to  convey  the land  in  issue. 

A  color  of  title  application  based  entirely 

upon  a  mistaken  belief  that  the  tract  is 

embraced  within  one's  own  holdings  is  not 
acceptable. 

CULTIVATION  AND  IMPROVEMENTS 
Marcus  Rudnick  and  Marcia  Rudnick, 
(Oct.  26,  1972) 

IBLA  65 

A  class  1  application  for  patent  under  the  Color  of 
Title  Act  will  be  denied  where  the  applicant  fails 
to  show  the  satisfaction  of  the  Secretary  that  val- 

uable improvements  have  been  placed  upon  the 
land  and  no  part  of  it  has  been  cultivated. 

R°Y   Pugh.    1    IBLA   177    (Dec.    24,    1970) 

DESCRIPTION  OF  LAND 

Where  an  earlier  survey  showing  a  government 
lot  5  as  bounded  by  a  lake  is  shown  by  a  later 
dependent  resurvey  to  have  been  grossly  in 
error  in  that  the  lake  shore  for  some  distance 
is  nowhere  near  the  meander  line  shown  on  the 
earlier  survey,  the  boundary  of  the  government 
lot  is  the  meander  line  and  not  the  actual  shore 

line  and  a  conveyance  of  the  tract  which  de- 
scribes the  tract  simply  as  lot  5  does  not 

constitute  color  of  title  to  the  omitted  land 
lying  between  the  meander  line  and  the  shore line. 

William  F.    Trachte,  A-30291  (Jur 
8,    1965) 

Deeds  which  describe  by  regular  survey  subdivisions 
lands  which  in  a  regular  surveyed  section  would 
extend  to  the  northernmost  and  westernmost 
boundaries  of  a  section  give  color  of  title  to  lots 
in  an  irregular  section  which  fall  within  the  area 
normally  described  by  such  aliquot  parts, 

H,  F.  Gerbaz  et  al. ,   A-31039  (Apr.   24,    1970) 
77  I.D.  59 

Where  the  deed  to  the  color  of  title  claimant 

specifically  excludes  the  land  claimed,  the 
claimant  has  not  established  color  of  title. 

In  those  circumstances,  the  claimant  relying 

on  such  a  deed  falls  to  demonstrate  a  justifi- 
able reason  for  believing  he  had  good  title 

and  therefore  does  not  satisfy  the  good  faith 

GOOD  FAITH 

A  class  1  color  of  title  application  is  properly 

rejected  when  the  applicant  at  the  time  of 
purchase  knew  the  title  to  the  land  was  in 
the  United  States,   and  the  only  conveyance 
of  the  land  was  a  quitclaim  deed  made  to  him 
at  the  time  of  purchase. 

Arthur  K.    Tetrick,   A-30388  (July  22,    1965) 

Land  ceases  to  be  held  in  good  faith  in  peaceful 
adverse  possession  under  the  Color  of  Title 
Act  when  the  holder  learns  that  he  does  not 
have  title  to  the  land. 

Lester  J.    Hamel,    A-30745  (May  8,    1967) 

74I.D.   125 

An  application  for  a  class  1  claim  under  the  Color 
of  Title  Act  is  properly  rejected  where  the 

applicant  has  held  the  land  in  good  faith  ad- 
verse possession  for  approximately  10  years 

but  his  grantor,  who  held  the  land  for  the  pre- 
ceding 11  years,  has  admitted  in  a  written 

statement  that  he  knew  that  the  land  was  owned 

by  the  Government. 

Harold  R.    Leet,  Irma  W.    Leet,  A-31012 

(May  27,   1969) 

Where  color  of  title  to  a  narrow  strip  of  land  lying 

along  the  west  and  north  boundaries  of  a  section 
derives  originally  from  a  homestead  patent  and  is 
based  on  deeds  which  describe  the  patented  land 
in  terms  of  regular  subdivisions  which  would  be 
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expected  to  extend  to  the  west  and  north  bounda- 
ries of  the  section,  the  fact  that  a  resurvey  of  the 

section,  which  divides  it  into  lots,  is  susceptible 
of,  but  does  not  necessarily  require,  the  Inter- 

pretation that  the  homestead  entry  did  not  include 
the  strip  of  land  in  question  does  not  support  the 
conclusion  that  the  grantees  of  the  strip  did  not 
hold  it  in  good  faith. 

H.  F.  Gerbaz  et  al.,  A-31039  (Apr.   24,    1970)    77I.D.  59 

An  applicant  under  the  Color  of  Title  Act  is  not  en- 
titled to  a  patent  if  he  did  not  acquire  his  color  o 

title  in  good  faith  without  knowledge  of  the  defect 
in  title. 

and   therefore  does  not  satisfy   the  good   faith 
test   of    the  Color  of  Title  Act,    as   amended, 
43  U.S.C.    §§    1068,    1068a,   1068b    (1970). 

Wantrup,   Wallace  Hardin,    5   IBLA  286    (Apr.    13, 

Roy   Pugh,    1    IBLA   177    (Dec.    24,    1970) 

Where  the  applicant's  holding  of  land  under  the 
Color  of  Title  Act  is  neither  good  faith,  peaceful, 
adverse  possession,  nor  for  the  statutory  period 
of  20  years,    the  application  must  be  rejected. 

The  20-year  period  of  good  faith  adverse  posses- 
sion required  to  qualify  an  applicant  under  Class 

I  of  the  Color  of  Title  Act  must  immediately  pre- 
cede the  date  on  which  the  applicant  first  learned 

of  the  defect  in  his  title,    and  he  may  not  rely  on 

the  good  faith  possession  of  remote  predecessors 
in  his  chain  of  title  despite  the  bad  faith  of  his 
immediate  predecessors.     The  chain  of  good 
faith  possession,   once  interrupted,    must  begin 
anew. 

Jacob  Dykstra,    2  IBLA  177  (Apr.    22,    1971) 

Good   faith   in   adverse  possession  requires   chat 
a  claimant  honestly  believed   there  was  no 
defect   in  his   title   and   the  Department  mav 
consider  whether   such  belief  was   unreasonable 
in   the   light   of   the   facts   then  actuallv  known 
or   available   to  him.     Once   it   is  established 
that   the  claimant   knew  that   the   land  was   owned 
by  the   government   and   that  he  did  not  have   a 
valid   title,   he  is  presumed   to  know  that   under 
the   law  he  cannot   acquire   title   or  anv  right 
to   the   land  merely  by  continuing  to  occupy   it. 
There   can  be  no  such   thing  as   good   faith  in 
an  adverse  holding  where   the  party  knows  he 
has  no   title   or   fails    to  demonstrate   a 
rationally   justifiable   reason   for  believing 
that   he  had   title. 

Minnie  E.   Wharton,    John  W.   Wharton.   Ruth  Wharton 
James, Carroll  Wharton,  Iris Whart on  Bartvl, 

Marvin Wharton, Thomas  Wharton,  Bettv  Wharton 
Zink, Faye Wharton  Pamperien 

and 
Samuel  Wharton, 

4  IBLA 237 
(Feb 

.  2,  1972) 79  I.D.  6 

Where    the  deed   to   the   color  of   title   claimant 
specifically   excludes    the   land  claimed,    the 
claimant   has  not   established  color  of    title. 
In  those   circumstances,    the   claimant   relying 
on  such   a  deed   fails    to  demonstrate  a  justifi- 

able  reason   for  believing  he  had  good   title 

1972) 

Where  the  claimant  knows  that  the  land  for  which 

she  has  paid  taxes  under  protest  is  not  owned 
by  her,  her  subsequent  claim  to  and  occupancy  of 
that  land  cannot  be  found  to  be  premised  on  good 

faith,  particularly  after  being  advised  by  a 
county  official  that  the  land  might  not  be  hers. 

Una  A.  Warner,  11  IBLA  102  (May  29,  1973) 

There  can  be  no  good  faith  adverse  holding  of 
land  for  twenty  years  where  a  predecessor  in 
interest  of  the  claimant  during  that  period 
recognized  the  federal  title  to  the  land  by 
filing  therefor  under  the  public  land  laws. 

Bryan  N.   Johnson.  15  IBLA  19  (Feb.  28,  1974) 

IMPROVEMENTS 

Where  land  may  have  been  held  under  claim  or 
color  of  title  for  more  than  20  years  prior 
to  its  withdrawal  but  no  valuable  improve- 

ments had  been  placed  on  that  land  or  any 
part  thereof  reduced  to  cultivation  prior  to 
the  withdrawal,   the  claim  to  the  land  has  not 
been  perfected  and  it  is  not  a  valid  existing 
right  which  will  survive  the  withdrawal. 

Where  a  class  1  color  of  title  application  for  a 
quarter  section  of  land  claims  inprovements 
on  and  cultivation  of  part  of  the  land  but  not 
specify  on  what  legal  subdivision  and  it  appears 
that  the  application  must  be  rejected  for  three 
subdivisions,   the  applicant  will  be  given  an 
opportunity  to  show  whether  the  remaining 
subdivision  was  improved  or  cultivated  and 

whether  it  was  in  peaceful,   adverse  posses- 
sion for  at  least  20  years  by  the  applicant  and 

his  predecessors. 

Margaret  H.    Erling,   A-30437  (Dec.    16,    1965) 

A  "valuable  improvement"  recognizable  under 
the  Color  of  Title  Act  must  be  ascertainable 
and  must  enhance  the  value  of  the  land;  a 

jeep  trail  on  land  used  for  grazing  purposes 
which  provides  access  to  the  land  from  a 
claimant's  adjoining  lands  and  which  he  may 
use  to  check  cattle  and  to  carry  salt  to  them 
meets  these  criteria. 

Virgil  H.    Menefee,   A-30620  (Nov.    23,    1966; 
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COLOR_OR  CLAIM  OR  TITLE— Continued 

IMPROVEMENTS  —Continued 

The  improvement  or  cultivation  of  lands  other 
than  those  belonging  to  the  United  States  is  not 
sufficient  to  meet  the  cultivation  or  improve- 

ment requirements  as  to  Government  lands  for 
which  application  is  made  as  a  class  1  claim 
under  the  Color  of  Title  Act. 

Where  the  requirements  for  a  class  1  color  of 
title  claim  have  been  met  as  to  a  tract  of  land 

and  the  United  States,   on  the  mistaken  assump- 
tion that  the  tract  is  privately  owned,  takes 

and  floods  a  portion  of  the  tract  which  con- 
tains all  the  required  improvements  or  cul- 

tivation, the  class  1  claim  is  not  lost  as  to 
the  remaining  portion  of  the  land  which  is 
neither  improved  nor  cultivated. 

Bobby  Carlton,   A-30754  (July  24,    1967) 
74  I.  D.   214 

Where  a  color  of   title   applicant   seeks   to   acquire 
federal  land  under  a  class  1  claim  based  on  the 
assertion  that   valuable    improvements   have  been 

placed  on  the   land,    the   improvements  must' be present   at    the   time   the  application   is   filed. 

Lena  A.    Warner.    11    IBLA  102    (May   29,    1973) 

CONFIDENTIAL  INFORMATION 

(See  also  Public  Records,  Administra- 
tive Procedure:  Public  Information) 

Reports  of  examinations  of  mining  claims  by  Gov- 
ernment examiners  are  generally  considered  as 

confidential  intra-departmental  communications 
and  will  not  be  made  available  to  mining 
claimants;  however,  in  an  exceptional  case 
where  the  Government  flooded  the  land  in  a 
claim  before  initiation  of  a  contest  challenging 
the  mineral  character  of  the  flooded  land  and 
there  appears  no  obvious  detriment  to  the  pub- 

lic interest,  the  reports  will  be  made  available 
to  the  mining  claimants. 

Herbert  H.    Blakemore  et  al.  ,   A-30253 
(June  22,    1965)  72  I.  D.    248 

Although  reports  by  Departmental  personnel  on 
their  examinations  of  mining  claims  are 
generally  considered  as  confidential  intra- 
departmental  communications  which  are  not 
to  be  made  available  to  mining  claimants, 
disclosure  of  the  factual  information  in  such 
reports  will  be  permitted. 

Frank  Winegar,   Shell  Oil  Company,    D.  A.   Shale, 
Inc.,  A -30804   (June  12.    19671  74  I.  D.  161 

CONFIDENTIAL  INFORMATION— Continued 

The  withholding,  under  5  U.S.C.  5  552(b) (4),  of  a 

copy  of  an  agreement  between  the  Seneca  Nation 
of  Indians,  the  First  Seneca  Corporation,  the 
United  States  Pillow  Corporation,  and  certain 

individuals,  and  all  drafts  of  the  agreement,  is 
warranted  when  the  agreement  was  submitted  in 
confidence  to  the  Department  for  approval,  the 
documents  contain  commercial  or  financial  infor- 

mation, the  fiduciary  relationship  between  the 
Department  and  the  Indian  tribo  was  a  sound  ground 

for  invoking  the  exemption  under  5  U.S.C.  §  552(b)(4) 

and  the  party  seeking  the  information  failed  to 
urge  any  reasons  why  the  exemption  should  not  be 
invoked . 

Non-Availability  Under  Public  Information  Act  of 
Confidential  Agreement  of  Indian  Tribe  Submitted 

to  Department  for  Approval,  M- 36860  (Feb.  22,  1973) 

The  resolution  of  claims  of  privilege  requires  an adjustment  of  the  divergent  interests  involved 
on  an  ad  hoc  basis;  accordingly,  the  Board  finds 
that  documents  furnished  a  contracting  officer 
by  Government  personnel  regarding  a  claim  filed 
for  an  equitable  adjustment  are  not  entitled  to 
be  withheld  on  the  ground  that  they  are  internal 
advisory  memoranda  prepared  in  contemplation  of 
litigation  since,  on  balance,  they  relate  only 
to  factual  matters  and,  having  been  furnished 
the  contracting  officer  prior  to  Issuance  of 
his  decision,  are  not  considered  to  have  been 
prepared  in  anticipation  of  litigation.   Docu- 

ments consisting  o£  calculations  and  drafts  of 
proposed  findings  of  fact  are  considered  to 
bear  upon  the  mental  processes,  deliberations, 
computations  and  methods  by  which  the  contract- 

ing officer  arrived  at  his  decision  and  are 
privileged. 

Appeal  of  Carl  W.  Olson  |  Sons  Co..  IBCA-930-9-71 
(Apr.  4,  1974)  81  1#D<  157 

CONSTITUTIONAL  LAW 

The  first  qualified  applicant  for  an  oil  and  gas 
lease  acquires  no  vested  right  to  have  a  lease 

issued  to  him' but  only  a  right  to  be  preferred 
over  other  applicants  if  a  lease  is  to  be  issued 
and  his  offer  may  be  rejected  if  it  is  determined 
that  a  previously  terminated  lease  including  the 
land  sought  for  leasing  should  be  reinstated 
under  section  31(c)  of  the  Mineral  Leasing  Act. 

The  Department  perceives  no  constitutional  objec- 
tion to  the  authority  of  Congress  to  provide  for 

the  reinstatement  of  a  terminated  oil  and  gas 
lease  under  the  Mineral  Leasing  Act  even 
though  a  valid  application  for  an  oil  and  gas 
lease  has  been  filed  under  that  act  for  the  land 
in  the  terminated  lease. 

R.  A.    Keans,   A-30183  (Feb.    16,    1965) 
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CONSTITUTIONAL  LAW — Continued CONSTITUTIONAL  LAW  --Continued 

While  water  rights  of  users  of  water  from  the  Gila  River 

System  constitute  "property"  of  Arizona  users  pro- 
tected by  the  just  compensation  clause  of  the  Fifth 

Amendment,  this  right  would  be  fulfilled  by  legisla- 
tive provisions  for  exchange  of  Colorado  Rive  r 

water  for  Gila  River  water  as  a  condition  to  partic  - 
ipation  in  a  fede  ral  reclamation  project  which  makes 
Colerado  River  water  available. 

The  Constitution  does  not  prohibit  Congress  from  im- 
posing conditions  as  a  prerequisite  to  participation 

in  a  federal  reclamation  project. 

Lower  Colorado  River  Basin  Project  --  Effect  of 
Proposed  Amendments  toH.   R.   4671  Requiring 
Exchange  of  Gila  River  Water  For  Mainstream 
Colorado  River  Water,   M-36694  (Aug.    19,    1966) 

73  I.    D.  252 

Although  a  contestee  in  a  mining  claim  contest 
brought  by  the  United  States  has  the  privilege 
to  be  represented  by  and  aided  by  legal  coun- 

sel, he  has  no  right  under  the  Constitution,  the 
Administrative  Procedure  Act,   or  otherwise 
to  have  the  Government  provide  such  counsel 
for  him  when  he  claims  he  is  financially  unable 
to  bear  the  costs  of  a  contest  proceeding. 

United  States  v.   Orion  L.  Ffcnton,  A-30621 
(Jan.    9,    1967  ) 

Federal  regulation  of  mture  surface  mining  operations 
would  be  valid  exercise  by  the  Congress  of  the  power 
conferred  upon  it  by  the  Commerce  Clause. 

Constitutionality  of  S.    3132,    90th  Congress, 
M-36748  (Aug.    8,    1968) 

In  an  administrative   proceeding  to  determine  the 
validity   of   a  mining   claim,    the   requirements 
of   due   process   are   satisfied  when  notice   and 
opportunity   for   Impartial  hearing  are  pro- 

vided   in  accordance  with   the  Administrative 
Procedure  Act.      5   U.S.C.    §§   551  et.  ee±.    (1970). 

United   States   of  America  v.    Raymond   Bass.    Betty 
Yeck.et    al . .    6   IBLA   113    (June   5,    1972) 

The  marketability  test  of  discovery  of   a  valuable 
mineral  deposit   under   the  mining   laws  does  not 
violate  due  process  of   law  as  being  unconstitu- 

tionally vague,   or   as  being  unlawful  administrative 

legislation. 

A  mining   claimant  has   not   been  denied   due   process  when 
his  claims  are  contested   assertedly  because   a  permit 
has  been  granted   to  a  museum  to  perform  archaeolog- 
ical'work  under   the  Antiquities  Act,   and  where   there 
wa6  some  prehearing  newspaper  publicity   that   the 
contest  was  being   instituted  but   the  claimant  does 
not   show  that   there  was  any  unfairness   in   the  con- 

test proceeding   itself. 

In  an  administrative  proceeding  to  determine  the 
validity  of  a  mining  claim,   there  is  no  denial 
of  due  process  for  lack  of  representation  by 
proper  legal  counsel. 

United  States  v.   Charles  D.   &  Jeanne  D.    Haas, 
A-30654    (Feb.    16,    1967) 

A  Congressional  directive  for  the  review  by  the 
Secretary  of  the  Interior  of  areas  with  wilder- 

ness characteristics  within  a  10-year  period 
affects  neither  the  Executive's  authority  to 
make  recommendations  nor  the  authority  of 
Congress  to  enact  legislation  ,    should  the 
specified  time  period  not,  be  complied  with. 

The  Wilderness  Act,  M- 36 702  (Feb.    24,    1967) 
74  I.    D.  97 

An  invitation  by  the  provincial  university  of  the 
Province  of  Ontario,  Canada,  to  an  employee 

of  this  Department  to  serve  as  a  visiting  pro- 
fessor with  a  stipend  or  $2,  000  falls  within  the 

ambit  of  Article  I,  Section  9,  Clause  8  of  the 
Constitution  of  the  United  States  and  should  be 
declined. 

Acceptance  of  Emolument  From  A  Foreign  State, 

M-36705  (May  24,    1967) 

United  States  v.   Glen  S.   Gunnfet  al.,    7   IBLA  237 
(Sept.    15,    1972)  79   I.D.    588 

The  Department   of   the   Interior  has  no   author- 
ity to  grant  an  application  under  the  pub- 
lic land  laws   contrary  to  a  statute  of 

Congress;    this   Department   is  not   the  proper 
forum  to  decide  whether  or  not   the  statute 
is   constitutional. 

Alaska  District   Council  of   the  Assemblies  of 
God,    Inc.,    8   IBLA  153   (Nov.    22,    1972) 

In   an   administrative   proceeding   to  deter- 
mine  the  validity   of   a  mining   claim, 

there   is   no   denial   of   due   process    for 
lack   of   representation  by   a  member  of 
the  bar.      Due  process   in  such    cases 
envisages   notice   and   an   opportunity 
for  a  hearing. 

United  States    v.    Frank   R.    Sullivan,   9    IBLA  2  78 
(Feb.    6,    1973) 

Although  a  contestee  in  a  desert  land 

entry  contest  brought  by  the  United 
States  has  the  right  to  be  represented 
by  and  aided  by  legal  counsel,  he  has 
no  right  under  the  Constitution  or  the 
Administrative  Procedure  Act  to  have 

the  Government  provide  such  counsel  for 
him. 

United  States  v.  Grancer  D.  Jenkins.  11  IBLA  If 
(May  21,  1973) 
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CONSTITUTIONAL  LAW — Continued 

A  mining  claimant  is  not  denied  due  process 
merely  because  of  prehearing  publicity 
where  he  fails  to  show  that  there  was  any 
unfairness  in  the  contest  proceeding 
itself. 

United  States  v.  Merle  I.  Zwelfel   et  al., 

11.  IBLA  53  (May  29,  1973)     80  I.D.  323 

CONTESTS  AND  PROTESTS 
(See  also  Rules  of  Practice) 

GENERALLY 

Where  a  desert  land  entry  is  believed  to  be  subject 
to  cancellation  because  of  inadequacy  of  the 
water  supply  developed  by  the  entryman,   the 

appropriate  procedure  is  to  initiate  a  contest 
against  the  entry. 

Elodymae  Zwang  et  al.  ,   A-30201  (Feb.    3,    1965) 

GENERALLY 

The  fact  that  a  hearing  in  a  mining  contest  is  con- 
ducted by  an  Administrative  Law  Judge  who  is  an 

employee  of  the  Department  of  the  Interior,  that 
there  are  witnesses  employed  by  this  Department, 
and  that  appellate  review  is  conducted  by  De- 

partmental employees  does  not  establish  unfair- 
ness In  the  proceeding.   To  disqualify  an  Ad- 

ministrative Law  Judge,  or  a  member  of  the  Board 
of  Land  Appeals  reviewing  his  decision,  on  the 
charge  of  bias,  there  must  be  a  substantial  show- 

ing of  personal  bias;  an  assumption  that  he  might 
be  predisposed  in  favor  of  the  Government  is  not 
sufficient. 

There  is  no  right  under  the  seventh  amendment  of 
the  Constitution  to  a  jury  trial  in  an  administrative 
hearing  on  a  mining  contest,  as  that  amendment 

does  not  apply  to  quasi-judicial  administrative 
proceedings. 

United  States  v.  Eugene  Stevens, 
(Feb.  21,  1974) 

14   IBLA  380 
81  I.D.    83 

A  mining  claimant   is  not  denied  due  process 
merely  because  of  prehearing  publicity  where 
he  falls   to  show   that   there  was  any  unfairness 
in  the  contest  proceeding   itself. 

Where  a  showing  requiring  cancellation  of  an  entry 
is  made  in  a  private  contest  proceeding,   the 

entry  will  be  canceled  regardless  of  the  motiva- 
tion of  the  contestant  in  initiating  the  contest 

and  the  fact  that  the  contestant  may  not  be  able 
to  establish  a  preference  right  of  entry. 

Carl  Glanville  v.    Donald  Penman,   A-30258 
(May  4,    1965) 

A  private  contest  against  a  trade  and  manufactur- 
ing site  claim  cannot  be  instituted  by  a  person 

seeking  a  preference  right  of  entry  pursuant 
to  the  acts  of  May  14,  1880,  or  Mar.  3,  1891, 
since  those  acts  relate  only  to  contests  against 
homestead  and  desert  land  entries. 

A  private  contest  against  a  trade  and  manufactur- 
ing site  claim  cannot  be  instituted  by  a  soldiers' 

additional  homestead  applicant  not  claiming 
present  title  to  or  an  interest  in  the  land 
involved;  however,   the  defective  contest  may 
be  considered  to  be  a  protest  and  adjudicated accordingly. 

United  States  v.    Merle   I.    Zwelfel.et  al.. 
16   IBLA  74    (June  26,    1974) 

Peter  Pan  Seafoods,  Inc.   v.   William  Shimmel, 

A-30280  (June  7,    1965)  72  I.  D.    242 

DUE   PROCESS 

The  procedures  of   the  Department  of   the  Interior 
in  mining  contests,  where  notice  and  an  op- 

portunity for  a  hearing  before  a  qualified 
Administrative  Law  Judge  are  afforded,   comply 
with   the  Administrative  Procedure  Act  and   the 
due  process  requirements  of   the  Constitution. 

United  States  v.   Eugene  Stevens,    14  IBLA  380 
(Feb.    21,    1974)  81  I.D.   83 

Where  final  proof  for  a  desert  land  entry  shows  on 
its  face  that  compliance  with  the  requirements 
of  the  desert  land  law  for  reclamation  of  the 
entry  has  not  been  fully  effected  during  the 
statutory  life  of  the  entry,   but  the  showing  is 
inconclusive  as  to  whether  some  part  of  the 

entry  has  been  properly  reclaimed,   a  contest 
will  be  initiated  to  determine  whether  or  not 
the  entry  should  be  canceled  in  its  entirety  or 
in  part. 

Philip  Hubert  Pitman,   A-30318  (June  10,    1965) 

A  protester  against  a  private  exchange  who 
has  no  legally  cognizable  conflicting  rights 
In  the  selected   land  has  no  right   to  a  for- 

mal hearing  under   the  Administrative  Proce- 
dure Act,   5  U.S.C.    $  554   (1970),   or  on  due 

process  grounds  when  his  protest   is  consid- 
ered in  accordance  with   the  rules  of   this 

Department. 

Essex  International. 
(Apr.    16,    1974) 

Inc. 15   IBLA  232 
81  I.D. 

Protests  against  the  classification  of  lands  for 
recreation  and  public  purposes  submitted  by 
public  sale  applicants  will  be  dismissed  where 
it  is  determined  that  the  highest  and  best  use 
of  the  lands  is  for  recreational  purposes,  and 
there  has  been  no  substantial  or  positive  evi- 

dence submitted  showing  such  classification  to 
be  in  error. 

County  of  Sonoma,  John  Francis  Knopf  et  al. 
Sacramento  046652  etc.    (Aug.    10,    1965) 
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CONTESTS  AND  PROTESTS — Continued 

GENERALLY  —Continued 

A  private  contest  against  a  homestead  entry  which 
contains  a  charge  alleging  only  facts  reflected 
by  Bureau  of  Land  Management  records  is 
properly  dismissed  as  to  such  charge. 

In  a  private  contest  against  a  homestead  entry  the 
allegation  that  a  hearing  should  have  been  held 
to  determine  the  validity  of  the  charge  is 
properly  rejected  when  it  is  determined  that 
the  issue  raised  is  a  legal  one  and  not  a 
factual  one. 

A  private  contest  complaint  which  is  defective 
because  of  lack  of  corroboration  of  an 

allegation  of  fact  cannot  be  later  cured  by 
submission  of  the  required  corroboration. 

Burl  C.   Stephens,  Jr.    v.   Howard  S.    Moen, 
A-30350  (Aug.    19,    1965) 

In  accordance  with  the  pertinent  regulations 
notice  of  hearing  in  a  Government  contest 
must  be  sent  to  the  contestee  in  time  for  him 
to  receive  actual  or  constructive  notice  at 
least  30  days  in  advance  of  the  scheduled  date 
of  the  hearing,    and,    where  such  timely  notice 
is  not  given,    the  contestee  will  not  be  charge- 

able with  failure  to  appear  at  the  hearing  and 
a  decision  based  upon  the  hearing  from  which 
he  was  absent  will  be  set  aside. 

United  States  v.   Asbestos  Development  Corpora- 
73  I.    D.  82 tion,  A-30476  (Mar.    24,    1966) 

An  affidavit  of  a  witness  corroborating  a  private 
contest  complaint  against  a  homestead  entry 
which  states  that  the  witness  knows  of  no  resi- 

dence or  cultivation  on  the  entry  is  not  insuf- 
ficient as  a  mere  conclusion  rather  than  a  state- 

ment of  fact  where  it  is  apparent  from  the  con- 
text of  the  statement  that  the  witness  is  stating 

that  he  has  not  observed  any  residence  or  culti- 
vation on  the  entry. 

A  private  contest  complaint  against  a  homestead 
entry  which  charges  failure  to  establish  residence 
on  the  entry  within  6  months  and  failure  to  culti- 

vate during  the  second  entry  year  is  not  defective 
because  it  does  not  negative  the  possibility  that 
the  entryman  might  have  obtained  a  6 -month  ex- 

tension to  establish  residence  or  that  he  might 
have  military  service  credit  for  cultivation. 

Robert  A.    Porter  v.   Samuel  E.    Morrell,    A-30562 
(June  29.    1966) 

Where  desert  land  final  proof  is  insufficient  to 
show  whether  or  not  the  requirements  of  the 
desert  land  law  and  regulations  have  been 
satisfied  during  the  life  of  the  entry  and  the 
entryman  makes  factual  assertions  on  appeal 
which  would  show  that  some  of  the  require- 

ments were  satisfied,   the  proof  should  not 

CONTESTS  AND  PROTESTS— Continued 
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be  rejected  because  of  the  insufficiency  as 
to  those  requirements,   without  affording  the 
entryman  an  opportunity  to  amend  the  proof 
to  conform  with  the  actual  facts;  if  the  Bureau 
believes  that  the  factual  statements  are  not 

supportable  it  should  then  institute  a  contest 
proceeding  in  which  the  facts  may  be  resolved 
at  a  hearing,  and  should  not  rely  alone  on 

reports  of  field  examinations  by  Bureau  exam- 
iners to  reject  the  proof  without  a  hearing. 

George  R.    Murphy,   A-30448  (July  22.    1966) 

A  private  contest  is  properly  dismissed  where 
the  evidence  does  not  clearly,  unequivocally, 
and  convincingly  establish  the  allegation  that 
an  application  by  a  homestead  entryman  for  an 
extension  of  time  to  establish  residence  was 
fraudulently  obtained. 

Paul  Unruh  v.   Wesley  Laverne  Edwards,  A-30584 

(Sept.   21,    1966) 

Where  an  application  for  an  Alaskan  native  allot- 
ment is  filed  and  evidence  of  use  and  occupancy 

is  then  filed  in  support  and  subsequently  notice 
of  homestead  settlement  on  part  of  the  land  is 
filed  and  the  settler  later  files  acceptable  final 
proof  and  an  application  to  enter,  the  settler 
should  be  allowed  to  contest  the  allotment 
claim,  if  the  land  office  believes  the  claim  to 
be  valid,  but,  if  the  land  office  believes  the 
claim  not  to  be  valid,  proceedings  against  the 
allotment  claim  should  be  initiated  by  the  land office. 

Guy  T.    Hargroves,   A-30593  (Oct.    17,    1966) 

Although  a  contestee  in  a  mining  claim  contest 
brought  by  the  United  States  has  the  privilege 

to  be  represented  by  and  aided  by  legal  coun- 
sel, he  has  no  right  under  the  Constitution,  the 

Administrative  Procedure  Act,   or  otherwise 
to  have  the  Government  provide  such  counsel 
for  him  when  he  claims  he  is  financially  unable 
to  bear  the  costs  of  a  contest  proceeding. 

United  States  v.   Orion  L.   Fenton,  A-30621 
(Jan.    9,   1967) 

In  an  administrative  proceeding  to  determine  the 
validity  of  a  mining  claim,  there  is  no  denial 
of  due  process  for  lack  of  representation  by 

proper  legal  counsel. 

United  States  v.   Charles  D.   &  Jeanne  D.   Haas, 
A-30654  (Feb.    16,    1967) 
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In  a  private  contest  initiated  by  a  mining  claimant 
to  determine,   as  between  himself  and  an  oil 
and  gas  lessee,   the  right  to  leasable  minerals 

within  the  limits  of  a  mining  claim,   it  is  in- 
cumbent upon  the  mining  claimant  to  show  that 

a  discovery  was  made  upon  the  claim  at  a  time 
when  such  discovery  would  vest  in  him  a  right 
to  the  leasable  minerals,  and  if  he  is  unable  to 
sustain  this  burden,  the  contest  is  properly 
dismissed  notwithstanding  any  acknowledgment 
on  the  part  of  the  United  States  of  a  present 
discovery  on  the  claim. 

Marvel  Mining  Company  v.  Sinclair  Oil  and  Gas 
Company  et  al.  ,  United  States  v.  Marvel  Mining 

Company,  A-30871  (Dec.    30,    1968)     75  I.  D.  407 

A  field   examination   report   of  a   trade   and 
manufacturing  site  claim  is   not  evidence 
on  which   the   final   action  of   cancellation 
may  be  taken,    until   such   time   as    the 
pertinent   facts   are   admitted  by   the   appli- 

cant or   the   report   is   admitted   into 
evidence  at   a  hearing   initiated  by   a 
contest   complaint. 

Don  E.   Jonz,    5   IBLA  204    (Mar.    20,    1972) 

The  pendency  of  a  contest   charging  that  certain 
mining  claims  are  null  and  void   for  lack  of 
discovery  and  other  grounds   Is  not   a  suffi- 

cient basis,   under  30  U.S.C.    $   28b    (1970), 
to  grant  a  deferment  of  annual  assessment work. 

The  question  as  to  whether  one  who  has  applied  for 
a  patent  to  land  in  Alaska  as  a  headquarters 
site  under  section  10  of  the  act  of  May  14,   1898. 
as  amended,  or  an  adverse  homestead  claimant 
has  a  better  right  and  prior  right  of  possession 

is  by  the  provisions  of  that  statute  made  deter- 
minable exclusively  by  a  local  court  in  an  action 

to  quiet  title;  where  the  homestead  claimant 

has  filed  a  private  contest  against  the  head- 
quarters site  claimant  alleging  that  the  former 

initiated  his  homestead  claim  before  the  latter 

established  any  rights,  the  Department  will 
not  hold  a  hearing  on  the  issue  but  will  proceed 

with  the  patent  application  filed  by  the  head- 
quarters site  claimant  so  that  the  homestead 

claimant  may  avail'himself  of  the  statutory 
procedure  to  have  his  adverse  claim  litigated 
in  court. 

R.   Eck.   6  IBLA  263   (Jt 29,   1972) 

A  report  of  field  examination  is  not  evidence 
on  which  a  desert  land  final  proof  may  be 
rejected  and  the  entry  cancelled.  Where 
final  proof  asserts  full  compliance  with  the 
law,  and  its  showings  are  questioned,  a  con- 

test complaint  should  be  initiated  to  afford 
the  entryman  an  opportunity  for  a  hearing. 

Calvin  L.  Howard.   6  IBLA  285   (June  30,   1972) 

Despite   factual  concessions  by   counsel   for  the 
Government,   the  Board  is  not  precluded   from 
reviewing  the  entire   record  and  determining 
whether,   and  to  what  extent,   rights  have 
been  earned  under  the  public   land  laws. 

United  States   v.   William  Leonard  Grediagin, 
7   IBLA  1    (July   24,    1972) 

John  E.   Eckert,  Elmer  S.   Harrop,  A-30983 
(May  21.   1969) 

Where  a  mining  claimant  has  conveyed  his  claims 
to  another  and  is  subsequently  unsuccessful  in 
a  court  action  to  recover  the  claims,  he  has  no 
such  title  to  or  interest  in  the  land  in  the  claims 
as  would  entitle  him  to  initiate  a  private  contest 
to  invalidate  claims  held  by  his  grantee  in  the 
area  where  his  former  claims  were  situated. 

J.  Bryant  Kasey  fr  Mary  Ann  Kasey  v.    Molybdenum 

Corporation  of  America,  A-31006  (June  10,    1969) 

Where   a   contest   record  clearly  establishes 
that    the  house  on  a  homestead  entry   is 
not   habitable   at   the   time   of   final  proof, 
the   entry  must  be   canceled. 

United  States   v.    Leonard  F.   Nelson,    8   IBLA 
294      (Dec.    6,    1972) 

A  mining  claim  is  properly  declared  null  and 
void  when  contestee   fails   to  answer  timely 
a  government   contest   complaint  which 
charged   that   there  had  not  been  a  discov- 

ery within   the  claim,   and   the   complaint 
and  regulation  provide  that   failure   to 
answer  within   30  days  will  be   taken  as 
an  admission  of   the  allegations  of   the 

complaint. 

A  ruling  by  a  hearing  examiner  denying  a  motion  to 
dismiss  some  of  the  charges  brought  against  a 
homestead  entry  on  the  ground  that  they  relate  to 
matters  shown  by  the  records  of  the  Bureau  of 
Land  Management  is  an  interlocutory  order  which 
is  not  appealable  prior  to  the  rendering  of  a 
decision  by  the  hearing  examiner  on  the  merits  of 
the  contest. 

Paul  Unruh  v.    Wesley  Laverne  Edwards,   A-31083 
(Apr.   9.    1970) 

United  States   v.    Frank  A.    Spaulding  and 

Wallace  Spaulding,  "8  IBLA~29'f  (Dec.   6,    1972) 

Where   the  Government  has   made   a  prima   facie 
showing  of   a   lack   of  discovery,    the  burden 
of  producing  preponderating  evidence   of  the 
existence   of  a  valuable  mineral  deposit  suf- 

ficient  to  support   a  discovery   is  upon 
claimant. 

United  States  v.    Humboldt   Placer  Mining 
Company  and  Del   De  Rosier,    8   IBLA  407 
(Dec.    20,   1972)  79  I.D.    709 
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Where  a  Government  contest  complaint 
against  mining  claims  contains  charges 
which,  if  proved,  would  render  the 
claims  invalid,  and  the  contestees 
fail  to  file  a  timely  answer  to  the 

complaint  in  accordance  with  Depart- 
mental regulations,  the  allegations 

of  the  complaint  will  be  taken  as 
admitted  by  the  contestees  and  the 
claims  are  properly  declared  null  and 
void.   This  rule  will  be  adhered  to 

in  all  cases  involving  late  filings 

of  contest  answers,  except  in  extra- 
ordinary circumstances. 

James  D.  Lindsay  et 10  IBLA  238  (Apr.  9,  1973) 

Although  a  contestee  in  a  desert  land 
entry  contest  brought  by  the  United 
States  has  the  right  to  be  represented 
by  and  aided  by  legal  counsel,  he  has 
no  right  under  the  Constitution  or  the 
Administrative  Procedure  Act  to  have 
the  Government  provide  such  counsel  for 
him. 

United  States  \ 
(May  21,  1973) 

Grancer  D.  Jenkins.  11  IBLA  18 

Where  the  Government  has  made  a  prima  facie  showing 

of  a  lack  of  discovery,  the  burden  of  producing  pre- 
ponderating evidence  of  the  existence  of  a  valuable 

mineral  deposit  sufficient  to  support  a  discovery 
is  upon  the  claimant. 

The  holder  of  an  interest  in  an  unpatented 
mining  claim  who  objects  to  the  proposed 
issuance  of  patent  to  another  person  under 
a  different  law  oust  prove  that  the  mining 
claim  Is  valid,  since  an  Invalid  claim  will 

give  such  holder  no  rights  against  the  Gov- 
ernment which  would  prevent  the  issuance  of 

patent  to  another  person. 

The  Government  will  not  be  bound  by  the  results 

of  a  private  contest  with  respect  to  the  valid- 
ity of  a  mining  claim  where  it  Is  not  a  party 

to  the  proceedings. 

Wilder,  et  al.,  14  IBLA  406  (Peb.  25, Everett I974T 

Where  a  party  specially  appears  at  a  contest  hearing 
for  the  purpose  of  challenging  the  Jurisdiction 
of  the  hearing  officer  and  otherwise  declines  to 

participate  in  the  contest  hearing,  the  require- 
ments of  proper  notice  and  an  adequate  opportunity 

for  a  hearing  have  been  met. 

The  motivation  of  any  government  agency  in  Initiating 
a  contest  against  mining  claims  Is  irrelevant.   The 
fact  that  such  contest  challenges  the  validity  of 
certain  mining  claims,  and  not  of  others  in  the 
same  general  area  does  not  constitute  a  denial 
of  due  process.   The  Board  of  Land  Appeals  can- 

not abnegate  its  responsibility  to  determine  the 
validity  of  mining  claims  when  that  issue  is 
presented  upon  appeal,  and  where  that  issue  is 
so  presented,  mining  claims  properly  are  declared 
null  and  void  upon  a  showing  of  lack  of  discovery 
of  a  valuable  mineral  deposit  upon  the  claims. 

United  States  v.  John  W.  Howard,  et  al.,  15  IBLA  139 
(Mar.  20,  1974) 

United  States  v.  William  M.  Goodpastet 
(Oct.  25,  1973) 

13  IBLA  281 

Under  43  CFR  4. 450-4 (a) (2) ,  a  mining  claim  con- 
test complaint  which  describes  the  contested 

claims  by  name,  section,  township,  range, 
meridian,  county,  state,  and  national  forest 
and  refers  to  the  book  and  page  of  the  county 
records  in  which  the  location  certificates 

are  recorded  contains  a  "legal  description" 
of  the  claims. 

A  mining  claim  contest  complaint  is  properly  served 

upon  contestee's  attorney,  if  and  only  if,  contestee 
has  authorized  such  attorney  to  represent  him  in  the 
contest  proceeding. 

Where  a  Government  mining  claim  contest  complaint  con- 
tains charges  which,  if  proved,  would  render  the 

claims  invalid,  and  contestee  fails  to  file  a  timely 

answer  to  the  complaint  in  accordance  with  Departmen- 
tal regulations,  the  allegations  of  the  complaint 

will  be  taken  as  admitted  by  contestee  and  the  claims 
are  properly  declared  null  and  void. 

United  States  v.  Montezuma  Iron  and  Pigment  Co. 

14  IBLA  114  (Dec.  28,  1973) 

Where  a  government  contest  complaint  against 
a  mining  claim  contains  charges  which,  if 

proved,  would  render  the  claim  Invalid, 
and  the  contestees  fail  to  file  an  answer 

to  the  complaint  in  accordance  with  Depart- 
mental regulations,  the  allegations  of  the 

complaint  will  be  taken  as  admitted  by  the 
contestees  and  the  claim  is  properly  declared 
null  and  void. 

United  States  v.  W.  D.  Honeycutt,  et  al.,  15  IBU 
184  (Mar.  28,  1974) 

A  mining  claim  is  a  claim  to  property  which  may 
not  be  declared  invalid  except  in  accordance 
with  due  process  of  law.  Due  process  consists 

of  proper  notice  and  opportunity  for  an  agency 
hearing  in  accordance  with  the  Administrative 
Procedure  Act,  and  it  suffices  if  the  claimant 

Is  properly  notified  and  afforded  the  opportu- 
nity to  be  heard.  But  there  is  no  requirement 

that  a  hearing  be  held  where  the  contestee 
falls  to  avail  himself  of  the  opportunity  for 
a  hearing  within  the  time  provided. 

United  States  v.  Oscar  W, 
198  (Apr.  1,  1974) 

Weiss,  et  al.,  15  IBLA 
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Where  a  government  contest  complaint  against 
a  millsite  contains  a  charge  which,  if 
proved,  would  render  the  millsite  invalid, 
and  the  contestee  falls  to  file  an  answer 

to  the  complaint  in  accordance  with  Depart- 
mental regulations,  the  allegations  of 

the  complaint  will  be  taken  as  admitted  by 
the  contestee  and  the  millsite  is  properly 
declared  null  and  void. 

be  remanded  for  the  taking  of  further  evidence 
and  the  rendering  of  a  decision  limited  to 

United  States  v.  Mike  Guzman.  Sr 
Guzman,  Jr..  18  IBLA  109  (Dec.  5 

81  I.D.  685 

and  Mike 

1974) 

Where  a  contest  complaint  merely  charges 

that  "[t]he  land  embraced  within  the 
millsite  claim  is  not  being  used  for 

mining  or  milling  purposes,"  the  charge 
is  not  sufficient  to  invalidate  the  claim. 

United  States  v.  Dianne  Gibson,  16  IBLA  246 
(July  19,  1974) 

Summary  dismissal  of  a  private  contest  of  a 
mining  claim  will  be  affirmed  where  the 
contestant  fails  to  show  that  he  is  claim- 

ing an  adverse  title  or  interest  in  the  land 
which  would  afford  him  standing  to  maintain 
such  a  contest.   Jurisdiction  over  disputes 
between  rival  mining  claimants  to  the  same 
land  is  reserved  to  the  courts.   A  private 
contest  or  protest  cannot  be  the  means  of 
preserving  a  surface  conflict  lost  by 
Judgment  of  the  court  in  an  adverse  suit. 

An  applicant  whose  desert  land  entry,  suspended 
for  many  years  by  the  decision  in  Maggie  L. 
Havens  and  who  was  allowed  the  19  months 

provided  by  the  Secretary's  notice  of 
Dec.  2,  1965,  to  submit  proof  of  compliance 
with  the  requirements  of  the  Desert  Land  Act, 
is  not  to  be  given  further  time  when  the 
evidence  adduced  in  a  contest  against  the 
entry  shows  that  compliance  with  the  culti- 

vation and  reclamation  requirements  of  the 
desert  land  law  was  not  accomplished  within 
the  life  of  the  entry;  the  existence  of  a 
contest  against  the  entry  does  not  suspend 
the  entry  while  the  contest  is  pending  and 
thus  permit  compliance  with  the  requirements 
for  perfection  of  the  entry  beyond  the 
statutory  life  of  the  entry. 

United  States  v.  Alameda  P.  Law,  et  al..  18  IBLA  249 
(Dec.  31,  1974) 81  I.D.  794 

John  W.  Pope.  17  IBLA  73  (Aug.  29,  1974) 

PREFERENCE  RIGHT  OF  CONTESTANT 

Where  a  contestee  makes  a  timely  response  to  a 
government  complaint  which  can  reasonably  be 

construed  as  a  general  denial  of  the  allega- 
tions contained  in  the  complaint,  the  response 

may  be  considered  a  sufficient  answer  within 
the  contemplation  of  the  regulations.   The 
allegations  cannot  then  properly  be  taken  as 

admitted  and  the  mining  claim  will  not  be  de- 
clared null  and  void  without  a  hearing. 

Michael  J.  Verble,  et  al.,  17  IBLA  139  (Sept.  12, 1974) 

A  contest  proceeding  initiated  to  determine  the 
validity  of  mining  claims  does  not  represent 
an  unconstitutional  administrative  taking  or 
condemnation  of  private  property.   This  is 
true  whether  the  determination  of  validity 
is  made  in  a  proceeding  initiated  by  the 
Government  or  by  private  parties,  for  in 
either  case  the  adjudication  is  made  not  by 
the  party  who  initiated  the  proceeding  but 
by  the  Department  of  the  Interior ,  which  has 
the  authority,  after  proper  notice  and  upon 
adequate  hearing,  to  determine  the  validity 
of  unpatented  mining  claims. 

Since  a  withdrawal  made  by  Public  Land  Order  ,4  582 

is  subject  to  "valid  existing  rights,  "  a  successful 
contestant  of  a  homestead  entry  may  exercise  the 

preference  right  he  had  earned  upon  the  cancella- 
tion of  the  contested  entry,  although  it  had  not 

been  actually  awarded  prior  to  the  withdrawal; 

however,  an  application  filed  by  him  prior  to  no- 
tation of  the  cancellation  is  premature  and  must 

be  rejected. 

Louis  J.  Hobbs  A-31051  (Jan.  15,  1970) 77  I.  D.  5 

The  recordation  of  a  notice  of  location  of  a  home- 
stead settlement  claim  on  unsurveyed  lands  in 

Alaska  without  the  locator  actually  occupying 
or  improving  the  land  is  a  mere  filing  of  a 
notice  of  intention  to  settle  thereon,  and  one 
who  contests  such  a  filing  has  no  preferred 
right  of  entry,  as  conferred  by  the  Act  of 
May  14,  1880,  in  the  event  such  filing  is  sub- 

sequently canceled. 

Donald  E.  White.  15  IBLA  382  (May  17,  1974) 

State  of  California,  et  al. 
Engineering  Corporation. 

/.  Doria  Mining  and 
ll. ,  United  States. 

Intervenor,  17  IBLA  380  (Oct.  31.  1974) 

Where  the  evidence  adduced  at  the  hearing  of 
the  contest  of  the  validity  of  a  mining  claim 
is  Inadequate  to  establish  whether  the  claimants 

have  earned  the  right  to  receive  a  patent  pur- 
suant to  30  U.S.C.  §  38  (1970),  the  case  will 
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Acts,   as  well  as  words,   are  to  be  considered  in 
determining  whether  or  not  an  offer  has  been 
accepted,   and  where,   after  an  oral  agreement 
has  been  made  for  the  sale  of  timber,   the 
purchaser  indicates  dissatisfaction  with  some 
terms  imposed  by  the  vendor  but,   nevertheless, 
cuts  and  removes  the  timber,   the  purchaser's 
actions  are  more  reasonably  construed  as  acts 
in  the  performance  of  a  contract  than  as  the  re- 

pudiation of  the  oral  agreement  and  the  tortious 
taking  of  the  timber. 

A  provision  in  a  timber  sale  contract  requiring  ad- 
vance payment  for  and  the  securing  of  written 

permission  to  cut  additional  timber,   not  included 
in  the  original  contract,   which  the  Government 
has  agreed  to  sell,   in  the  absence  of  language 
clearly  indicating  such  intent,   will  not  be  con- 

strued as  imposing  a  condition  precedent  to  the 
formation  of  a  contract;  where,   after  it  has  been 
agreed  by  representatives  of  the  Bureau  of  Land 
Management  and  the  purchaser  under  such  a 
contract  that  designated  additional  timber  should 
also  be  cut,   the  purchaser  cuts  and  removes  the 
timber  prior  to  making  payment  therefor  and 
prior  to  receiving  permission  to  cut,  his  actions 
constitute  a  violation  of  the  terms  of  the  con- 

tract for  which  the  Government  is  entitled  to 
recover  compensatory  damages,   but  they  do  not 
constitute  trespass. 

Forest  Management,   Inc. ,   A-31045(Feb.    6,    1970) 

theory  of  the  loaned-servant  doctrine,   the 
Board  finds  that  the  doctrine  is  inapplicable 
to  the  case  presented  and  therefore  denies 
the  claim  asserted  for  the  cost  of  repairing 
the  damaged  bulldozer  and  for  a  portion  of 
the  expenses  related  to  the  transportation  of 
the  bulldozer  to  the  point  of  repair. 

Appeal  of  Northern  Commercial  Company, 
IBCA-640-5-67  (May  23,    1968) 

A  contract  specification  will  be  given  its  plain 
meaning,  and  not  a  meaning  at  odds  therewith 
of  which  the  contractor  was  unaware. 

Appeal  of  Nielsons,  Incorporated. 
IBCA-701 -2-68  (June  25.    1969) 

The  standard  of  unusualness  implied  in  the  phrase 

"extraordinary  action  of  the  elements,  "  in  a 
construction  contract  provision  allocating  risk 
of  loss  before  acceptance,  must  take  into  ac- 

count the  design  criteria  of  the  structure 
destroyed  as  well  as  the  general  departure  from 
the  norm  of  the  weather  for  the  place  and season. 

Appeal  of  Ray  W.    Lynch, 
(Dec.    11,    1969) 

IBCA-764-2-69 

76  I.  D.  324 

Negotiations  between  the  National  Park  Service 

and  a  mlllsite  claimant  resulting  In  a  res- 
toration of  certain  lands  from  a  withdrawal, 

and  the  relinquishment  and  amendment  of  mill- 
site  claims  to  conform  to  the  new  boundary  of 
the  withdrawal,  did  not  bind  the  United  States 
under  any  contract  or  estoppel  theory  from  ever 
contesting  the  amended  mlllsite  claims  to  de- 

termine their  validity.   The  Department  of  the 
Interior  has  authority  to  contest  mlllsite 
claims  even  in  the  absence  of  a  patent 

application. 

United  States  v.  Lei and  J.  Cuneo,  et  al. ,  15  IBLA 
304  (May  10,  1974)  81  I.D.  262 

CONSTRUCTION  AND  OPERATION 

£enerall2 

Where  in  the  course  of  performing  a  contract 
for  rental  of  equipment  a  bulldozer  was 

damaged  apparently  as  a  result  of  the  negli- 
gence of  the  operator  who,    together  with  the 

bulldozer,   had  been  furnished  for  the  per- 
formance of  work  to  be  designated  by  the 

Government  and  where  the  appellant  contended 

that  the  negligence  of  the  operator  was  im- 
putable to  the  Government  apparently  on  the 

Under  the  terms  of  a  special  contract  provision  the 
Board  finds  that  a  contractor  is  entitled  to  com- 

pensation for  the  cost  of  repair  work  to  road  sub- 
grade  performed  before  acceptance  when  the 
proof  shows  that  the  damage  was  caused  by  extra- 

ordinary action  of  the  elements. 

Appeal  of  the  Brezina  Construction  Company,  Inc.  . 
IBCA-757-1-69  (Nov.    20,    1970) 

Where   a  contractor   performed  certain  services   in  con- 
nection with   the  renovation  of   a  steam  generation 

system  in   a  heating  plant   pursuant   to  a  purchase 
order  which  provided   that   the   total  cost  of   the 
work  was  not   to  exceed   $1,250,   his   claim  for  an  ad- 

ditional payment   above   that   amount  based   solely  upon 
his  understanding   that   the   limitation  applied  only 
to   the  expenses  of   each  employee  engaged   in  the  work 
is  denied  upon  the  evidence  presented. 

Appeal  of   Ray's  Welding   &  Boiler   Repair,    IBCA-949-1-72 
(June   15,    1972) 

Remedies   for   alleged   breach   of   a   private   agreement   be- 
tween  parties  who  have   conflicting   grazing   lease 

applications  must   be   sought   in   the  courts,   not   in 
the   Department   of    the   Interior,   which   has  no  juris- 

diction over   such  matters. 

Ruth   E.    Han,    13    IBLA  296    (Oct.    31,    1973) 

80   I.D.    698 
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Where  a  section  of  a  unitization  agree- 
ment is  unambiguous  and  only  one  inter- 

pretation thereof  may  properly  be  made 

consistent  with  the  language,  the  doc- 
trine of  practical  construction  will 

not  be  followed  and  the  plain  meaning 
will  control. 

Amoco  Production  Company,  10  IBLA  215 

(Apr.  3,  1973)   

The  practical  interpretation  of  an  instrument, 
sounding  in  contract,  by  the  parties  thereto  is 

always  a  consideration  of  great  weight  in  con- 
struing the  instrument.   Where  the  parties 

have  followed  a  course  of  conduct  over  a  period 
of  years,  with  respect  to  a  provision  of  the 
instrument  which  is  not  free  from  ambiguity, 
that  course  of  conduct  will  control  the  mean- 

ing of  the  provision. 

The  Superior  Oil  Company.  Transocean  Oil  Inc. . 

12  IBLA  212  (July  18.  1973) 

In  construing  contracts,  "including"  is  a  word 
of  enlargement  used  when  it  is  desired  to 
eliminate  any  dn.-Sr  ■*  to  the  inclusion  in 
a  larger  class  of  the  particular  doss 
specially  mentioned. 

Where  a  sentence  in  an  oil  and  gas  unit  agree- 
ment prescribing  a  royalty  rate  is  grammati- 

cally correct  and  as  set  out  has  a  reasonable 
interpretation,  Its  punctuation  will  not  be 
changed. 

In  construing  contracts,  restrictive  words 
normally  apply  only  to  the  nearest  antecedent. 

The  doctrine  of  practical  construction  does  not 
apply  unless  an  agreement  is  ambiguous. 

An  oil  and  gas  unit  agreement,  as  other  agree- 
ments, Is  not  ambiguous  merely  because  the 

parties  disagree  as  to  Its  meaning  If  the 
disagreement  Is  not  based  on  the  reasonable 

uncertainty  of  the  meaning  of  the  language. 

Marathon  Oil  Company.  16  IBLA  298  (Aug.  14,  1974 81  I.D.  447 

Parol  evidence  cannot  be  admitted  to  add  a  proviso 

to  a  written  agreement  where  the  written  agree- 
ment Is  clear  and  not  ambiguous  and  makes  no 

reference  to  the  kind  of  commitment  which  is 

sought  to  be  proved  by  parol. 

Medford  Corp.  (Appellant).  Olson-Lawyer  Lumber 
Co.  and  Eugene  P.  Burrlll  Lumber  Co.  (Appellees), 

16  IBLA  321  (Aug.  14,  1974) 

CONTRACTS— Continued 

CONSTRUCTION  AND  OPERATION —Continued 

Ac itions  o.f_Part ies 

Where  a  contract  contains  the  clause  entitled 

"Permits  and  Responsibility  for  Work,   Etc.  ,  " 
of  Standard  Form  23A  (Mar.    1953),   the  con- 

tractor is  responsible  for  damages  to  all 
materials  furnished  and  work  performed  and 
for  replacement  or  repair  thereof  at  his  own 
expense,  until  completion  and  final  acceptance, 
unless  it  is  established  by  a  preponderance 
of  the  evidence  that  such  damages  are  due 
solely  to  wrongful  acts  or  omissions  of  the 
Government. 

Under  a  contract  which  provides  that  backfilling 
work  shall  be  performed  in  a  prescribed  manner 
and  then  only  in  the  presence  of  a  Government 
inspector,  after  timely  advance  notice  to  the 

Government  of  the  starting  of  such  work,   in- 
structions issued  by  the  Government  Inspector, 

to  a  contractor's  employee  who  was  performing 
improper  backfilling  in  violation  of  the  contract 
provisions,  that  such  improper  backfilling  be 
stopped,  and  that  backfilling  be  performed 
only  in  the  presence  of  an  inspector,  do  not 
constitute  interference  by  the  Government  with 

the  contract  work  and  do  not  create  any  liabil- 
ity on  the  part  of  the  Government  for  damage 

to  transmission  line  towers  occurring  during  a 
windstorm  a  few  days  after  the  issuance  of  such 
instructions. 

Appeal  of  Charles  T.    Parker  Construction  Co.  , 
IBCA-328  (Feb.   4,    1965)  72  I.  D.   49 

A  motion  for  reconsideration  of  a  decision 
dismissing  an  appeal  for  untimely  filing 
will  be  denied  where  the  principal  reason 

advanced  in  support  of  appellant's  theory 
first  presented  in  its  brief  on  reconsidera- 

tion, that  the  contracting  officer's  decision 
appealed  from  was  not  a  final  decision,  is 
inconsistent  with  the  conduct  of  the  parties 

prior  to  such  motion. 

Appeal  of  Somers  Construction  Company,   Inc. 
IBCA-474-1-65  (Mar.   31,    1965) 

Where  the  Government  is  aware  that  a  contractor 
is  drilling  a  well  and  is  not  placing  casing  as 
drilling  proceeds,   because  the  use  of  casing  as 
drilling  proceeds  is  not  practicable  in  the 

"rotary"  drilling  method  utilized  by  the  con- 
tractor, a  Government  requirement  that  the 

contractor  test  pump  the  uncased  hole,  over 
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eonti  odor's  objection,  places  the  responsibil- 

ity for  the  caving  of  the  hole  upon  the  Govern- 
ment; authorization  to  drill  another  well  in 

such  circumstances  should  be  treated  as  a 

constructive  change,   entitling  the  contractor 
to  an  equitable  adjustment  pursuant  to  the 
"Changes"  clause. 

Appeal  of  United  Exploration  Corporation, 
IBCA-427-2-64  (Oct.    7,    1965) 

Where,   under  a  standard  form  of  construction 

contract  the  contractor's  right  to  proceed 
with  the  performance  thereof  is  terminated 
for  unsatisfactory  progress  and  where  it 
appears  that  the  principal  causes  of  the 
delay  were  the  acts  of  the  representative 
of  the   contracting  officer,    who  willfully  and 
arbitrarily  interfered  with  and  assumed 
control  of  the  work  under  the  contract,  such 
causes  are  excusable  and  the  contract 
will  be  deemed  to  have  been  terminated  for 
the  convenience  of  the  Government. 

Appeal  of  Richey  Construction  Company, 
1BCA-456-9-64      (Feb.    18,    1966)  73I.D.63 

Where  the  Government  contends  that  the  terms  of 
the  contract  for  a  digital  dispatching  system 
require  a  contractor  to  furnish  not  only  the 
computer  program  essential  for  its  operation 
in  calculating  transmission  system  losses,  but 
also  additional  computer  programs  that  would 
be  required  under  varying  conditions  resulting 
from  contemplated* future  changes  or  additions 
to  the  system  and  where  the  contractual  pro- 

visions relied  upon  by  the  Government  are  found 
to  be  ambiguous  from  several  standpoints,   the 
rule  of  contra  proferentem  will  be  followed  and 
the  ambiguous  contract  provisions  will  be  con- 

strued against  the  Government  as  the  drafter. 

Where  in  construing  a  contract  for  a  digital  dis- 

patching system  the  contractor's  interpretation 
excludes  any  obligation  on  its  part  to  furnish  a 
single  set  of  B-condtants  for  calculating  trans- 

mission system  losses,   but  concedes  that  it  is 
required  to  furnish  as  a  part  of  the  system  an 
economic  dispatch  program  including  water 
optimization  and  transmission  losses  and  that 
one  set  of  B-constants  is  essential  for  an 
accurate  consideration  of  transmission  losses, 

and  hence  it  appears  that  one  set  of  B-constants 
must  be  furnished  in  order  to  complete  the 

system,  the  contractor's  interpretation  of  the 
contract  requirement  is  unreasonable,   precluding 

the  doctrine  of  contra  proferentem,  notwithstand- 
ing  the  contractor's  unsupported  assertion  that  a 
trade  practice  and  precedents  substantiate  its 
interpretation. 

Appeal  of  General  Electric  Company, 
IBCA-451-8-64  (Apr.    13.    1966)  73  I. 

D.  95 '^ork  not  required  by  the  specification  but  per- 
formed by  appellant  on  his  own  initiative  with- 

out the  contracting  officer's  approval  is  vol- 
untary and  appellant  is  not  entitled  to  addi- 

tional compensation  for  voluntary  work. 

Appeal  of  Kean  Construction  Company,  Inc.  , 
IBCA-501-6-65  (Nov.    9,    1966)     73  I.  D.    349 

Under  a  contract  providing  that  Gove  rnment  approv- 
al must  be  obtained  by  the  contractor  prior  to 

the  removal  of  material  from  a  quarry  or  borrow 
pit,    where  the  contractor  commenced  removal  of 
material  from  a  pit  prior  to  its  request  for  ap- 

proval of  such  removal,   and  was  required  by  the 
Government  to  move  its  equipment  to  an  approved 

pit,   the  contractor's  claim  for  costs  of  such 
moving  ol  equipment  is  not  compensable,  and 
the  appeal  will  be  denied. 

Appeal  of  W.R.S.   Pavers,   Inc.,   IBCA-445-6-64 
(Mar.    30,    1967) 

Where  in  a  motion  for  reconsideration  the  appellant 

questions  the  Board's  finding  that  a  substantial 
portion  of  a  claim  for  rock  excavation  represents 
work  performed  below  subgrade  for  which  the 
contract  provides  no  basis  for  reimbursement 
but  fails  to  show  that  the  contracting  officer  or 
the  Government  engineering  personnel  concerned 

were  involved  in  any  way  in  the  appellant's  deci- 
sion to  proceed  with  the  subgrade  excavation,   the 

Board's  earlier  decision  that  the  work  so  per- 
formed was  voluntary  and  not  of  the  character 

for  which  the  Government  is  liable  is  affirmed. 

Appeal  of  Kean  Construction  Company,   Inc. 
IBCA-501-6-65  (Apr.   4,   1967)  74  1.  D.  106 

Reading  all  the  provisions  of  a  contract  as  a 
whole  and  considering  the  conduct  of  the  parties 

before  the  controversy  arose,   the  word  "stock- 
piled" in  a  specification  dealing  with  measure- 

ment of  unclassified  borrow  excavation  which 

provides  that  "no  deduction  will  be  made" 
therefrom  "for  topsoil  stripped  and  stockpiled" 
refers  to  topsoil  stockpiled  for  Government 
use  and  does  not  refer  to  topsoil  stripped  and 
then  replaced  on  a  private  borrow  pit,    where 
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the  contractor  originally  acquiesced  in  the 
Government's  interpretation  and  did  not  ques- 

tion during  performance  the  Government's 
failure  to  measure  such  topsoil. 

Appeal  of  M.    F.    Boach  Company,    IBCA-580-8-66 
(May  4,    1967) 

A  claim  made  under  the  Changes  clause  in  a 
construction  contract  will  be  denied  where 

acceptance  of  the  appellant's  contentions 
with  respect  to  fabrication  of  steel  beams  for 
a  footbridge  would  require  the  Board  to  ignore 
a  contract  drawing  that  showed  a  profile  of 

the  center  line  of  the  bridge  with  smooth  un- 
broken curved  lines,   and  where  shop  drawings 

first  submitted  by  the  appellant  were  in  con- 

formity with  the  Government's  view  of  what 
was  required  by  the  drawings  (the  appellant 
subsequently  having  submitted  revised  shop 

drawings  containing  a  proposed  beam  fabrica- 
tion method  that  was  not  in  conformity  with  the 

profile). 

Appeal  of  Weiss  Construction  Inc.  , 
IBCA-530-12-65  (June  27,    1967) 

cted  where 
strued  as 

A  contractor's  claim  for  dual  compensation  on 
the  basis  of  a  literal  interpretation  of  two  pay 
items  of  the  bidding  schedule  is  reje 
the  Board  finds  that  the  contract  con 

a  whole  is  not  ambiguous. 

Appeal  of  Donnelly  Construction  Company, 
IBCA-566-5-66  (July  12,    1967) 

Under  a  contract  for  constructing  a  new  road  along 
the  general  course  of  an  old  road,    including 
clearing  and  grubbing  of  an  estimated  70  acres 
of  trees  and  slash  (the  actual  area  paid  forwas 

72.  63  acres),    the  contractor's  claim  for  the  in- 
clusion of,    and  payment  for,    about  50  additional 

acres  representing  the  area  of  the  old  existing 
road  within  the  new  road  right-of-way  will  be 
denied,   where  the  old  road  contained  no 
vegetation  and  the  contract  provided  payment 
only  for  areas  required  to  be  cleared  and 
grubbed  for  the  construction  of  the  new  road. 
The  actions  of  the  prime  contractor  in  using  the 
70  acre  estimate  for  awarding  a  subcontract  for 
the  entire  work  of  clearing  and  grubbing  indi- 

cated that  the  prime  contractor  was  not  misled 
by  the  terms  of  the  prime  contract,    particular- 

ly where  the  prime  contractor  failed  to  inquire 
before  bidding  with  respect  to  the  apparent  dis- 

crepancy between  the  contract  estimate  of  70 
acres  of  right-of-way  required  to  be  cleared  and 
grubbed  and  the  total  of  122  acres  including  the 
area  of  the  old  road. 

Appeal  of  R.  E.    Hall  Construction  Company  and 
Clarence  Braden,   A  Joint  Venture,   IBCA-465- 1 1-64 
(Sept.    26,    1967) 

Under  a  contract  for  exploratory  drilling,  where 
the  actions  of  the  contractor  and  admissions 

in  the  contractor's  reports  prepared  before 
the  dispute  arose  show  that  the  contractor  was 
aware  of  and  followed  the  requirements  of  the 
contract  clause  for  use  of  water  as  a  drilling 
agent,  and  for  use  of  drilling  mud  and  other 
drilling  agents  only  when  directed  by  the  con- 

tracting officer,  the  Board  does  not  find  that 

the  clause  is  ambiguous;  and  where  the  prin- 
cipal causes  of  the  contractor's  difficulties 

were  inefficiency  and  inadequate  equipment 

the  appeal  will  be  denied  as  to  claims  of  con- 
structive changes  alleged  to  consist  of  direc- 

tions by  the  Government  for  use  of  water  for 
drilling  and  testing  (instead  of  drilling  mud) 
allegedly  resulting  in  increased  costs  and 
additional  time  for  performance. 

Appeal  of  Geo.    Prospectors,  Inc.  , 
IBCA-549-3-66  (Sept.    27,    1967) 

Under  a  contract  for  construction  of  a  Visitor 
Center  including  a  Rotunda  and  office  wing, 
containing  a  special  clause  for  precedence  of 
work  on  the  Rotunda  over  the  work  in  other 

areas  "if  at  all  possible,  "  but  without  other- 
wise requiring  any  order  of  sequence  of  the 

work,  where  the  work  on  the  Rotunda  was  de- 
layed during  investigation  of  foundation  con- 

ditions in  the  Rotunda  area,   and  where  in  the 

meantime  the  contractor  was  directed  to  pro- 
ceed with  work  on  the  office  wing  but  failed  to 

do  so  until  it  was  able  to  commence  work  on 

the  Rotunda,   and  after  which  time  the  contrac- 
tor worked  concurrently  in  both  areas,   the 

actions  of  the  parties  and  the  interpretation  of 
the  contract  as  a  whole  do  not  support  a  claim 

for  additional  compensation  based  on  an  alleg- 
ed change  in  the  sequence  of  the  contractor's 

operations. 

Appeal  of  Qrndorff  Construction  Company,   Inc    , 

IBCA-372  (Oct.    25,    1967)  74  I.  D.    305 

A  motion  by  appellant  for  summary  judgment  in 
its  favor  or  alternatively  for  a  determination 
cs  to  the  validity  cf  provisions  for  liquidated 

damages,   or  for  a  preliminary  conference  con- 
cerning the  assessment  of  liquidated  damages, 

will  be  denied,  where  it  appears  that  the  con- 
tract provisions  for  liquidated  damages  are 

clear  and  binding  and  were  so  regarded  by 

both  parties  before  the  dispute  arose,   and 
where  it  has  not  been  shown  that  a  preliminary 
conference  would  aid  in  the  disposition  of  the 

appeal. 
Appeal  of  Young  Associates,   Inc.  , 
IBCA-557-4-66  (Nov.    3,    1967) 
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Claims  advanced  by  a  prime  contractor  on  behalf 
of  a  masonry  subcontractor  were  denied  where 
vague  and  inconsistent  evidence  was  provided 

in  support  of  allegations  that  the  Government's 
project  engineer  had  effected  constructive 
changes  by  imposing  his  personal  selection 
of  stones,   rather  than  allowing  the  masonry 
work  on  bridges  to  proceed  in  accordance  with 
the  specifications.     The  unconvincing  nature 

of  the  subcontractor's  evidence  was  aggra- 
vated by  the  fact  that  no  claim  of  upgrading 

or  interference  with  the  masonry  work  was 
made  until  many  months  after  completion 
of  such  work;  in  addition,   neither  the  prime 
contractor  nor  the  subcontractor  had  kept 
any  job  records  concerning  the  masonry 
claims. 

Appeal  of  Crowder  Construction  Company, 
IBCA-570-5-66  (Dec.    8,    1967) 

Where  under  a  contract  for  the  erection  of  trans- 

mission line  towers  of  a  new  type  the  specifi- 
cations required  that  the  guy  lines  supporting 

the  towers  be  drawn  "snug  but  not  excessively 
tight"  and  that  thereafter  there  should  be  "no 
visible  deformation  of  the  tower,  "  and  where 
early  in  contract  performance  the  parties  by 
their  conduct  evidenced  agreement  that  bring- 

ing the  guy  lines  to  a  tension  of  7,  000  pounds 
would  satisfy  the  requirements  imposed  by  the 

general  language  of  the  specifications  but  sub- 
sequently the  Government  increased  the  tension 

requirements  to  12,000  pounds,   the  Board  finds 
that  the  imposition  of  the  latter  requirement 
constituted  a  constructive  change  and,   pursuant 
to  a  stipulation  of  the  parties,   remanded  the 

case  to  the  contracting  officer  for  determina- 
tion of  the  amount  of  the  equitable  adjustment. 

Appeal  of  COMPEC  (A  Joint  Venture  of  Common- 
wealth Electric  Co.   and  Power  City  Electric, 

Inc.),   IBCA-573-6-66  (Jan.    4,    1968)        75  I.  D.  1 

the  contract  price;  therefore,  an  adjustment 
under  the  Standard  Suspension  of  Work  Clause 
was  called  for. 

Appeals  of  Gill  Construction  Company  and  Lindo 

Engineering  Company,   IBCA-588-9-66, 
IBCA-626-2-67  (Aug.    30,    1968) 

Giving  great  weight  to  the  practical  construction 
the  parties  had  placed  upon  the  terms  of  a  con- 

tract that  the  appellant  acknowledged  to  be  am- 
biguous and  noting  that  approximately  five  years 

elapsed  before  the  contractor  advanced  an  in- 
terpretation of  the  contract  at  variance  with 

what  appeared  to  be  the  mutual  understanding 

of  the  parties  as  to  the  nature  of  the  contract- 
ual obligations  assumed  by  them,   the  Board 

finds  that  the  contract  for  delivery  of  cement 
for  the  Glen  Canyon  Dam  was  a  requirements 
contract  and  that  the  appellant  was  not  entitled 

to  additional  compensation  for  the  87,  691  bar- 
rels of  cement  delivered  in  excess  of  the  esti- 

mated requirement  of  3,000,000  barrels. 

Appeals  of  American  Cement  Corporation, 
IBCA-496-5-65  and  IBCA-578-7-66  (Dec.    2,    1( 

75  I.  D.  378 

Where  the  contracting  officer  and  a  construction 
contractor  by  language  incorperated  in  a 
change  order  providing  for  acceleration  of 
project  work,    and  by  other  contemporaneous 
actions,    evidenced  that  they  intended  to  estab- 

lish a  date  (which  was  prior  to  the  promulga- 
tion of  a  stop  work  order  issued  to  allow  the 

Government's  use  of  the  project)  as  the  date  of 
substantial  completion  for  the  project,   the 
Government  was  not  empowered  thereafter  to 
unilaterally  establish  a  later  date  of  substan- 

tial completion  (which  resulted  in  the  assess- 
ment of  liquidated  damages)  notwithstanding 

the  contractor's  failure  to  have  the  project 
100%  complete  within  the  time  agreed  upon  by 
the  parties. 

A  partial  suspension  order  given  in  early  Novem-- 
ber  to  a  road  construction  contractor  was 
found  to  be  unreasonable  and  precipitant. 
After  being  encouraged  by  Government  officials 
to  install  base  course  materials  on  several 

roads  in  the  fall,   the  contractor  rented  many 
pieces  of  equipment  and  hired  a  large  work 
force.     The  suspension,   ordered  after  the 
material  had  been  placed  on  only  one  of  the  roads 

and  at  a  time  when  the  appellant  was  fully  com- 
mitted to  the  heavy  expenditures  associated 

with  base  course  operations  at  the  isolated 
project  site,   was  not  justified  under  the  guide- 

lines established  in  a  contract  provision  autho- 
rizing temporary  suspension  without  change  in 

Appeal  of  J  it  B  Construction  Company,    Inc. 
IBCA-668-9-67  (Jan.   23,    1969) 

Where  upon  review  of  the  drawings  and  specifica- 
tions the  Board  determines  Jthat  chain  link  fenc- 

ing around  a  swimming  pool  was  a  contractual 
requirement  and  that  the  contractor's  interpre- 

tation of  the  drawings  and  specifications  was 
unreasonable,  the  contractor's  claim  for  addi- 

tional compensation  was  denied. 

Appeals  of  J  &  B  Construction  Company,   Inc.  ,   
IBCA  Nos.   667-9-67  and  767-3-69  (Apr.    17.    1970) 
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Where  a  contract  specification  for  pole  top  preserv- 
ative required  the  preservative  to  be  "suitable 

for  troweling"  and  contained  penetrometer  test 
values  which  were  the  only  objective  method  of 
determining  consistency  of  the  material  and 
where  it  was  determined  that  there  was  no  cor- 

relation between  the  penetrometer  test  values  in 
the  specification  and  the  subjective  determination 
of  "suitable  for  troweling,  "  the  Board  finds  that 
rejection  of  the  material  after  the  penetrometer 
values  in  the  specification  had  been  waived  con- 

stituted a  constructive  change  entitling  the  con- 
tractor to  an  equitable  adjustment. 

Appeal  of  Kamphausen  Northwest,   Inc., 
IBCA-736-10-68  (Nov.    4,    1970) 

Where  an  RFP  leading  to  the  award  of  a  cost-plus- 
a-fixed-fee  construction  contract  included  an 

item  for  "other  presently  undefinable  work," 
and  where  throughout  the  period  of  contract 
performance  the  Government  utilized  this  item 
to  order  work  and  services  not  covered  by 
other  contract  items,    the  Board  determined 
that  the  contractor  was  entitled  to  be  compen- 

sated for  the  cost  of  engineering  services  so 
ordered  even  though  the  RFP  was  not  referenced 
in  or  otherwise  incorporated  into  the  contract 

and  notwithstanding  the  Government's  conten- 
tion that  the  services  were  not  ordered  or 

accepted  by  anyone  having  authority  to  do  so. 

Where  a  cost-plus-a-fixed-fee  construction  con- 
tract was  terminated  in  part  for  the  convenience 

of  the  Government,    the  fee  payable  on  ter- 
minated work  was  governed  by  the  termination 

for  convenience  clause  which  provided  that  fee 
would  be  payable  in  proportion  to  work  accom- 

plished.    The  termination  could  not  have  the 
effect  of  converting  payments  the  contractor 
agreed  would  be  fee  into  costs. 

Where  under  West  Virginia  law  an  excise  tax  on 
motor  fuel  consumed  in  performance  of  a  cost- 
plus-a-fixed-fee  construction  contract  was  re- 

fundable and  where  by  reason  of  the  contractor' I 
conclusion  that  the  tax  did  not  apply  because  of 
the  constitutional  immunity  of  the  Federal  Gov- 

ernment from  a  state  tax  the  contractor  failed 
to  make  timely  application  for  a  refund  of  the 
tax,   the  Board  determined  that  the  amount  of 
the  tax  was  not  an  allowable  cost  of  the  contract. 

Where  a  contractor's  initial  proposal  in  response 
to  an  RFP  leading  to  the  award  of  a  cost-plus- 
a-fixed-fee  construction  contract  contained  a 
fixed-fee  of  nine  percent  of  estimated  costs 
and  in  subsequent  negotiations  the  estimated 
cost  of  the  contract  was  raised  while  the   amount 

of  the  fixed-fee     remained      unchanged,    the  per- 
centage of  fee  to  estimated  costs  was  necessar- 

ily reduced.     The  Board  determined  that  it 
would  be  unreasonable  and  contrary  to  the  con- 

tract for  any  substantial  portion  of  the  contract 
not  to  bear  a  pro-rata  allocation  of  fee. 

Where  excavation  exceeding  estimated  quantities 
in  a  cost-plus-a-fixed-fee  construction  con- 

tract was  attributable  to  design  changes  the 
Board  holds  that  such  changes  entitled  the  con- 

tractor to  additional  fee.     However,    the  Board 
determined  that  in  the  circumstances  present 
here  the  contractor  assumed  the   risk  of  the  ac- 

curacy of  estimates  and  overruns  attributable 
to  errors  in  the  estimates  could  not  be  the 
basis  of  additional  fee. 

Where  the  contracting  officer  determined  to 
settle  a  cost-type  construction  contract  on  the 
basis  of  allowable,   booked  costs  in  preference 
to  determining  applicable  overhead  and  G&A 
rates,    the  Government  could  not  disallow 
bid  and  proposal  expenses  upon  the  ground  they 
made  no  contribution  to  the  contract.     The  Board 
determined  that  a  regulation  prohibiting  bid 
and  proposal  expenses  as  an  allowable  cost  of 
cost-type  construction  contracts  became  ef- 

fective after  the  execution  of  the  contract  and 
thus  was  not  applicable. 

Where  a  supervisory  employee  of  a  cost-plus-a- 
fixed-fee  construction  contractor  was  given  a 
jeep  as  an  inducement  to  remain  in  the  con- 

tractor's employ  and  where  the  employee's 
compensation  including  the  jeep  was  fair  and 
reasonable,    the  Board  determined  that  the  cost 
of  the  jeep  was  an  allowable  cost  of  the  contract 

Where  a  regulation  in  effect  at  the  time  of  execu- 
tion of  a  cost-plus-a-fixed-fee  construction 

contract  provided  that  the  costs  of  storing 
records  subsequent  to  contract  completion 

were  not  allowable,    the  contractor's  claim  for 
such  costs  was  denied. 

Where  a  cost-plus-a-fixed-fee  construction  con- 
tract provided  that  the  sole  proprietor  contrac- 

tor would  devote  his  full  time  to  supervision 
of  the  work  and  contemplated  that  the  con- 

tractor's compensation  for  such  supervision 
would  be  from  fee,    the  contractor's  claim  for 
management  costs  upon  the  ground  contract 
performance  was-  more  onerous  than  antici- 

pated was  denied. 

Appeal  of  Franklin  W.    Peters  and  Associates, 
IBCA-762-1-69  (Dec.   28.    1970)  77I.D.    213 

A  building  contractor  could  not  avoid  the  effect  of 
its  execution  of  a  change  order  fixing  the  amount 
of  an  equitable  adjustment  upon  the  ground  of 
duress  where  there  was  no  evidence  the  con- 

tractor's financial  exigency  was  attributable  to 
acts  of  the  Government  and  no  evidence  of  co- 

ercive acts  by  Government  personnel. 

Where  a  contractor  submitted  invoices  for  sums 

claimed  to  be  due  for  changes  and  subsequently 
executed  change  orders  for  amounts  less  than 
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the  invoices,    its  claims  for  the  difference  be- 
tween the  amounts  invoiced  and  the  amounts 

fixed  in  the  change  orders  were  barred  by  ac- 
cord and  satisfaction. 

rVhere  the  contract  contained  a  provision  that  ap- 
proval of  shop  drawings  shall  not  relieve  the 

contractor  of  any  part  of  its  obligation  to  con- 
form to  the  requirements  of  the  contract,    the 

Government's  approval  of  shop  drawings  differ- 
ing from  the  drawings  and  specifications  did  not 

effect  a  change  to  the  contract.     Accordingly, 
the  contracting  officer's  order  that  the  contrac- 
or  comply  with  the  drawings  and  specifications 
did  not  entitle  the  contractor  to  additional  com- 
pensation. 

Appeal  of  E.    E.   Steinlicht,    IBCA-824-4-70 
(Mar.    12,    1971) 

reducing  the  contract  price  because  the  contractor 
was  relieved  of  the  necessity  of  installing  certain 
nameplates. 

Appeal  of  South  Portland  Engine  Company,   Inc. 
IBCA-807-10-69  (May  7,    1971) 

Where  the  parties  to  a  dispute  before  the  Board  agree 
upon  a  third  party  inspection  and  the  Board  orders 
Such  inspection,    controlling  weight  shall  be  given 
the  unchallenged  report  of  the  third  party  inspector. 

Appeal  of  LcRoy  Smith  d/b/a  Smith  Reforestation, 
IBCA-821-W0  (July  7.    1971) 

Appeal  of  R.    J.   Smith,    IBCA-823-1 -70 
(July  7,    1971) 

A  contractor  under  a  contract  to  construct  a  river 

pumping  plant  who  encountered  flowing  water  and 
silt  and  caving  conditions  which  required  him  to 
employ  different  methods  of  excavation  and  de- 
watering  than  anticipated  and  who  thereafter  ne- 

gotiated and  unqualifiedly  accepted  a  change  order 
intended  to  compensate  him  for  such  conditions 

pursuant  to  the  Differing  Site  Conditions     clause, 
is  barred  by  such  acceptance  from  sustaining  a 
claim  thereafter  filed  for  the    increased   cost  of 
handling  mud  and  silt  flowing  into  the  excavation 
resulting  from  the  same  differing  site  condition. 

Appeal  of  Okland  Construction  Company    Tr.c.  , 
IBCA-871-9-70  (Mar.   23.    1971) 

A  ship  construction  contractor's  claim  for  an  equita- 
ble adjustment  based  on  the  contention  that  a  de- 

ficiency notice  involving  the  tack  welding  of  cer- 
tain bulkheads  to  the  second  deck  imposed  welding 

standards  beyond  the  requirements  of  the  con- 
tract and  thus  constituted  a  constructive  change 

is  denied  where  the  evidence  reflects  (i)  that  there 
was  a  substantial  basis  for  the  issuance  of  the 

deficiency;  (ii)  the  contractor's  interpretation  of 
the  deficiency  was  unreasonable;  and  (iii)  the 
claimed  increased  costs  were  not  proved  to  re- 

sult from  the  deficiency, 

A  ship  construction  contractor's  claim  for  an  equita- 
ble adjustment  based  on  the  contention  that  the 

issuance  of  deficiency  notices  involving  the  in- 
stallation of  nameplates  and  labels  was  improper 

and  forced  the  contractor  to  incur  extra  costs  in 

negctiating  the  resolution  of  invalid  deficiencies 
was  denied  because  there  was  no  evidence  the  con- 

tractor performed  extra  work  or  incurred  in- 
creased costs  because  of  the  deficiencies.     The 

Board  upheld  the  contracting  officer's  decision 

Where,   under   a  contract   for   the  construction  of   a  dam 
calling   for   excavation   of  a  cutoff   trench   to  sound 
ruck   (shown  on   the  plans   and   specifications  to  be 
at  a  depth  of   60  feet)  ,    the  Government   first   erro- 

neously staked   the  depth  of   the   trench   to  28  feet 
and   thereafter   to  42   feet  before   rock  was  ultimately 
reached   at   60   feet,   and   the  contracting  officer   is- 

sued  a  change  order   to   compensate   the  contractor 
for  certain  additional  expenses   caused   thereby,    in- 

cluding  the   Increased   cost  of  dewatering   the   trench 
at   the  specified  depth,   but   refused   to  provide  tor 
the   increased   cost  of  backfilling  on  the  ground   that 
the   contractor  was   charged   at   the  prebiddlng  stage 
with   the  knowledge   that  backfilling  would  be   re- 

quired at   the  60  foot  depth,    the  contractor  was  also 
entitled   to  an  equitable  adjustment   for   its  addi- 

tional  cost   of  backfilling  resulting   therefrom.      The 
issuance  of   the   change  order  constituted   an  acknowl- 

edgement of  Government   responsibility   for   the  direct 
consequences  of   the  erroneous  staking  and   it  was 
therefore   inconsistent   to   include   the  dewatering 
costs  but  not   to  compensate  for   the  backfilling  as well. 

Steenberg  Construction  Company, 

(May  8,   1972) 
IBCA-520-10-65 

79  I.D.    158 

Where   a  contract  bid  invitation  provided  for 
alternative  methods    for  the  construction  of 
a  road,    and  the  specifications   required  the 
placement   of  4   Inches   of  surfacing  material 
Instead  of  the  6   Inches  shown  In  the  plans 
without   Indicating  any  change   In  eleva- 

tion or  In  the  specified  cross-section  pro- 
files,  the   contractor's   action   to  substan- 
tially  complete   the  subRrade  elevation  2 

Inches  higher  in  order  to  achieve   the  same 
finished  surface  elevation   and  the  acnules- 
cence  of  the  Government  supervisor  con- 

stituted a  contemporaneous   Interpretation 
of  ambiguous   specifications.     The  ambigu- 

ity having  been  resolved  by   conduct   of  the 
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parties  amounting  to  an  agreed  unon,  rea- 
sonable interpretation  of  the  specifica- 

tions, subsequent  directions  by  the  Govern- 
ment to  change  the  subgrade  elevation  were 

compensable  contract  changes. 

Appeal  of  R.  A.  Erwln,  Contractor, 
(July  14,  1972) 

IBCA-863-8-70 
79  I.D.    539 

Where    the   contractor's   interpretation   of    an 
arguably   ambiguous   construction   contract 

provision  governing  variations    in   inter- 
nal  pipe   diameters  would   largely   nullify 

a   limitation   on   the   length   of    the  pipe 
over  which    the  maximum   internal   variation 
of    the  pipe   could  extend   and  where   the 
contractor   did  not   protest   the  Government's 
interpretation,   but    took   actions  which  were 
only   consistent  with   agreement    to   or    acqui- 

escence  in   the  Government's    interpretation, 
the   Board  holds    that    a   disagreement   with 
the  Government's    interpretation   first 
expressed  over   three  months    after   a   problem 
with   internal   pipe   diameters   was   brought 

to   the   contractor's    attention  by    the    rejec- 
tion of   a  substantial  quantity   of   pipes   was 

untimely   and   the   contractor's    claim   for    a 
constructive   change   based  on  misinterpreta- 

tion of    the   contract  was   denied. 

CONSTRUCTION  AND  OPERATION —Continued 

Actions  of_Parties  — Continued 

contract   would   permit   the   contracting  officer 
to  direct    the   placement   of   excess  material 

from  the   lagoon   at    any  place   within  one- 
half  mile   of   the   site   and  no  part   of   t^ie 
dike   was    in  excess   of   one-half  mile   from 
the   site;    (iii)    construction  of   the   dike 
was  not   ordered   or  approved   by   anyone 
having  authority   to   commit    the   Government; 
and    (iv)    the   contractor   failed   to  protest 
to   the   contracting  officer  when   the   alleged 
extra  work  was   performed. 

A  contractor's   claim   for   the   cost   of   repairing 
a   lagoon   which  was   allegedly  damaged  because 
a  dike  not    required   by   the   contract    channeled 
floodwaters   from  a  rainstorm   into   the   lagoon 
was  denied   where   the   evidence   did  not   estab- 

lish  Government    responsibility   for   the  exis- 
tence  of   the   dike,    a  portion  of   the   damage 

was  attributable   to   an  open   sewer   trench 
which  was   the   contractor's   responsibility 
and   ti.e   evidence   did   not   establish   that    the 
dike  was   a  principal   causative    factor    in 
flood   damage    to   the   lagoon.      Under   the 
Permits  and   Responsibilities   clause    (Article  12 
of   Standard  Form  23-A,    June   1964   Edition), 
the   contractor    is   responsible   for   the   work 
until   completion   and   final   acceptance. 

Appeal   of   F.    H.    Antrim  Construction   Co.,    Inc., 
IBCA-914-6-71    (Apr.    20,    1973)  80   I.D.    280 

Where   a   contract   provision   prescribed   a 
method    for   the    repair   of   airholes    in  gasket 
bearing   areas   of    concrete   pipe   and   provided 

that   "All   other   repairs   shall  be  made    in 
accordance  with    the   procedures    of 
Chapter  VII   of   the   Sixth   Edition   of    the 

Bureau  of   Reclamation  Concrete  Manual",    and 
the   Concrete  Manual,    in   addition   to  prescrib- 

ing methods   of   repair,    listed  nine   defects 
which   were  normally   repairable   and  where    the 
evidence   established   that    during   contract 
performance   the   parties    considered   the 
Concrete  Manual    to   control   not   only  methods 
of    repair  but   also   the    types    of    repairable 
defects,    repair  of    the   listed   defects   was 
permissible   notwithstanding   that    the   contract 

reference  was    to   "procedures"   of    the   Concrete 
Manual   and   the   Government's    contention   that 

under   the   dictionary   "procedures"   and   "methods" 
have    the  same  meaning. 

Appeals   of  Cen-Vi-Ro   of  Texas 
ind  IBCA-755-12- 

(Feb. 

Inc. ,  IBCA-718-5-68 
1973)        80  I.D.  29 

The  Board  denies  a  construction  contractor's 
claim  for  the  cost  of  constructing  a  dike 
which  was  not  a  contract  requirement  where 
it  finds:   (i)  that  the  dike  was  constructed 
of  excess  material  from  a  sewage  lagoon, 

excavation  of  which  was  a  contract  require- 
ment; (ii)  a  reasonable  construction  of  the 

A  changes  claim  is  denied  where  the  appellant 
contends  that  the  representatives  of  the 
contracting  officer  improperly  failed  to 
issue  Instructions  for  the  removal  of  un- 

stable foundation  material  at  specified 
locations  and  for  its  replacement  with 
gravel  filter  material  but  the  evidence 
indicates  that  the  failure  of  the  Govern- 

ment representatives  to  issue  such  instruc- 
tions was  simply  a  recognition  by  them 

that  It  was  within  the  contractor's  pre- 
rogative to  determine  the  methods  and  equip- 

ment to  be  utilized  in  performing  the  contract. 

Appeals  of  George  A.  Grant,  Inc.,  IBCA  NOS. 
-1000-7-73,  -1005-10-73  and  -1006-10-73 

(Sept.  24,  1974)  8L  I.D.  580 

Allowable  Cos  ts 

In  a  case  decided  upon  the  basis  of  the  adminis- 
trative record  and  involving  two  closely  related 

cost-plus-fixed-fee  contracts  (awarded  al- 
most simultaneously  and  to  be  performed  over 

approximately  the  same  time  period),  the 
Board  concludes  that  under  the  controlling  reg- 

ulations the  contracting  officer  acted  reason- 
ably in  accepting  the  findings  of  a  Government 

audit  that  the  overhead  and  general  adminis- 
trative rates  for  the  contractor's  entire  fiscal 

year  should  be  applied  to  direct  labor  costs 
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incurred  on  the  two  contracts  in  question  prior 
to  the  close  of  the  fiscal  year,   even  though 

only  five  and  one-half  weeks  of  contract  per- 
formance was  involved.     In  reaching  its  con- 

clusion, the  Board  emphasized  (i)  the  disrup- 
tive effect  of  the  contractor's  precarious 

financial  position  upon  normal  contract  per- 
formance including  the  time  when  costs  were 

recorded;  (ii)  the  inconsistency  between  the 

contractor's  present  position  and  that  taken  on 
earlier  contracts;  and  (iii)  the  consistency  of 

the  auditor's  findings  as  to  one  area  of  dispute 
with  the  findings  of  another  Government  audit 
agency  to  which  the  contractor  had  referred 
for  support  of  its  position. 

Appeal  of  American  Scientific  Corporation, 
IBCA-576-6-66  (Oct.    31,    1967) 

Where  the  notice  required  by  the  Limitation  of 
Costs  clause  has  not  been  given,  costs  in  ex- 

cess of  the  estimated  contract  price  are  not 
allowable. 

Appeal   of   Webster-Martin,    Inc.,    IBCA-778-5-69 
(Feb.    11,    1970) 

Where  an  RFP  leading  to  the  award  of  a  cost-plus- 
a-fixed-fee  construction  contract  included  an 

item  for  "other  presently  undefinable  work,  " 
and  where  throughout  the  period  of  contract 
performance  the  Government  utilized  this  item 
to  order  work  and  services  not  covered  by  other 
contract  items,    the  Board  determined  that  the 
contractor  was  entitled  to  be  compensated  for 
the  cost  of  engineering  services  so 
ordered  even  though  the  RFP  was  not  referenced 
in  or  otherwise  incorporated  into  the  contract 

and  notwithstanding  the  Government's  conten- 
tion that  the  services  were  not  ordered  or 

accepted  by  anyone  having  authority  to  do  so. 

Where  a  cost-plus-a-fixed-fee  construction  con- 
tract was  terminated  in  part  for  the  convenience 

of  the  Government,    the  fee  payable  on  ter- 
minated work  was  governed  by  the  termination 

for  convenience  clause  which  provided  that  fee 
would  be  payable  in  proportion  to  work  accom- 

plished.    The  termination  could  not  have  the 
effect  of  converting  payments  the  contractor 
agreed  would  be  fee  into  costs. 

Where  under  West  Virginia  law  an  excise  tax  on 
motor  fuel  consumed  in  performance  of  a  cost- 
plus-a-fixed-fee  construction  contract  was  re- 

fundable and  where  by  reason  of  the  contractor' e 
conclusion  that  the  tax  did  not  apply  because  of 
the  constitutional  immunity  of  the  Federal  Gov- 

ernment from  a  state  tax  the  contractor  failed 
to  make  timely  application  for  a  refund  of  the 
tax,    the  Board  determined  that  the  amount  of 
the  tax  was  not  an  allowable  cost  of  the  contract. 

CONTRACTS— Continued 

CONSTRUCTION  AND   OPERATION— Continued 

Allowable  Cojsts — Continued 

Where  a  contractor's  initial  proposal  in  response 
to  an  RFP  leading  to  the  award  of  a  cost-plus- 
a-fixed-fee  construction  contract  contained  a 
fixed-fee  of  nine  percent  of  estimated  costs 
and  in  subsequent  negotiations  the  estimated 
cost  of  the  contract  was  raised  while  the  amount 

of  the  fixed -fee     remained     unchanged,   the  per- 
centage of  fee  to  estimated  costs  was  necessar- 

ily reduced.     The  Board  determined  that  it 
would  be  unreasonable  and  contrary  to  the  con- 

tract for  any  substantial  portion  of  the  contract 
not  to  bear  a  pro-rata  allocation  of  fee. 

Where  excavation  exceeding  estimated  quantities 
in  a  cost-plus-a-fixed-fee  construction  con- 

tract was  attributable  to  design  changes  the 
Board  holds  that  such  changes  entitled  the  con- 

tractor to  additional  fee.     However,    the  Board 
determined  that  in  the  circumstances  present 
here  the  contractor  assumed  the   risk  of  the  ac- 

curacy of  estimates  and  overruns  attributable 
to  errors  in  the  estimates  could  not  be  the 
basis  of  additional  fee. 

Where  the  contracting  officer  determined  to 
settle  a  cost-type  construction  contract  on  the 
basis  of  allowable,   booked  costs  in  preference 
to  determining  applicable  overhead  and  G&A 
rates,    the  Government  could  not  disallow 
bid  and  proposal  expenses  upon  the  ground  they 
made  no  contribution  to  the  contract.     The  Board 
determined  that  a  regulation  prohibiting  bid 
and  proposal  expenses  as  an  allowable  cost  of 
cost-type  construction  contracts  became  ef- 

fective after  the  execution  of  the  contract  and 
thus  was  not  applicable. 

Where  a  supervisory  employee  of  a  cost-plus-a- 
fixed-fee  construction  contractor  was  given  a 
jeep  as  an  inducement  to  remain  in  the  con- 

tractor's employ  and  where  the  employee's 
compensation  including  the  jeep  was  fair  and 
reasonable,   the  Board  determined  that  the  cost 
of  the  jeep  was  an  allowable  cost  of  the  contract 

Where  a  regulation  in  effect  at  the  time  of  execu- 
tion of  a  cost-plus-a-fixed-fee  construction 

contract  provided  that  the  costs  of  storing 
records  subsequent  to  contract  completion 
were  not  allowable,   the  contractor's  claim  for 
such  costs  was  denied. 

A  cost-type  contractor's  claim  for  interest  be- 
cause its  vouchers  were  paid  late  was  dis- 

missed because  it  was  a  claim  for  breach  of 
contract  over  which  the  Board  has  no  juris- 
diction. 

Where  a  cost-plus-a-fixed-fee  construction  con- 
tract provided  that  the  sole  proprietor  con- 

tractor would  devote  his  full  time  to  super- 
vision of  the  work  and  contemplated  that  the 

contractor's  compensation  for  such  supervision 
would  be  from  fee,   the  contractor's  claim  for 
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management  costs  upon  the  ground  contract 

performance  was  more  onerous  than  antici- 
pated was  denied. 

Appeal  of  Franklin  W.  Peters  and  Associates, 
1BCA-762-1-69  (Dec.  28.  1970)      77  I.  D.  213 

Where  a  contractor  under  a  cost-plus-fixed-fee 
contract  gave  notice  of  an  impending  overrun 

but  proceeded  with  performance  without  being 
advised  that  additional  funds  had  been  pro- 

vided as  specified  in  the  Limitation  of  Cost 
Clause  in  circumstances  where  the  evidence 
did  not  establish  that  the  contractor  was 
directed  or  induced  to  continue  performance, 

that  there  was  any  understanding  that  additional 

funds  would  be  provided,  or  that  a  change ( to 

the  contract  had  occurred,  the  contractor  s 
claim  for  overrun  is  denied  on  the  grounds 

that  the  contractor  had  proceeded  with  per- 
formance at  his  own  risk  and  that  whether 

additional  funds  would  be  provided  was  within 
the  discretion  of. the  contracting  officer. 

Ryckman.  Edgerley,  Tomlinson  and  Associates,  Inc., 
IBCA-992-4-73  (Nov.  19,  1973)     80  I.D.  734 

Assi£rment_of  Claims 

Unless  approval  of  an  assignment  of  a  timber  sale 
contract  is  given  by  the  contracting  officer, 
the  purchaser  remains  liable  on  the  contract. 

A  contracting  officer  is  not  authorized  to  approve 
an  assignment  of  a  timber  sale  contract  unless 

the  contract  provisions  regarding  assignment 
are  met. 

Cold  Springs  Lumber  Company,  13  IBLA  49  (Sept.  10, 
1973) 

CONTRACTS— Continued 

CONSTRUCTION  AND  OPERATION—Continued 

Changed  Conditions _(Diff erin£  Si_te 
Conditions) 

A  mutual  mistake  by  the  Government  and  the 
contractor  with  respect  to  a  physical  condition 
at  the  site  of  the  work  is  within  the  scope  of 

the  "Changed  Conditions"  clause  of  a  standard- 
form  Government  contract  if,   and  only  if,   the 
mistake  has  as  its  subject  either  a  condition 
that  is  indicated  in  the  contract  or  a  condition 
that  is  unusual  and  not  to  be  expected  in  work 
of  the  character  provided  for  in  the  contract. 

Appeal  of  Guy  F.    Atkinson  Company,   et  al. 
IBCA-385  (Jan.    12,    1965)  72  I.  D.    1 

The  encountering  of  boulders  and  other  forms  of 
hard  rock  during  the  drilling  of  test  holes  and 
water  supply  wells  under  a  contract  which 
describes  the  materials  to  be  drilled  merely  as 
clay,   sand  and  gravel  formations,   located  in 
alluvial  and  lake  deposits  along  a  mountain 
front,   constitutes  a  changed  condition  to  the 
extent  that  the  percentages  of  rock  and  boulders 
encountered  and  the  drilling  problems  created 
by  their  presence  are  outside  the  range  of 
those  which  the  contractor  anticipated,  and  are 

also  outside  the  range  of  those  which,   in  the 
light  of  the  inf6rmation  available  at  the  time  of 
bidding,   were  of  sufficient  probability  of  occur- 

rence to  be  considered  as  normal  for  the  work area. 

Appeal  of  Layne  Texas  Company,   IBCA-362 
(Jan.    29,    1965)  72  I.  D.    39 

Under  the  standard  form  of  Changed  Conditions 
clause,   a  theory  that  the  contractor  was 
bound  to  assume  the  worst  possible  conditions 
consistent  with  the  information  disclosed  by 
the  contract,   is  fiot  compatible  with  the  basic 

purposes  of  the  clause. 

Bun£  Amer ican_Act 

All  territories  and  possessions,   including  Guam, 
are  considered  locations  of  domestic  sources 

of  supply  under  the  Buy  American  Act;  but 
Guam  is  not  limited  to  domestic  sources  in  its 

purchases  for  use  on  Guam  because  under  the 
rule  of  statutory  construction  expressio  unius 
est  exclusio  alterius,  it  may  be  concluded 
that  Congress  intended  to  exclude  Guam  from 
the  enumerated  entities  whose  purchases  for 
use  or  for  construction  within  their  boundaries 
would  be  limited  to  domestic  sources. 

Procurement  of  the  Government  of  C.  im  -  Appli- 
cability of  the  Buy  American  Act  and  Federal 

Procurement  Regulations  System,   M- 367 13 
(Oct.   30,    1967)  74  I.  D.  365 

Where  the  subsurface  conditions  disclosed  by 
the  contract  and  by  drill  logs  indicated  the 
presence  of  water  tables  and  of  water  in 
sandy  materials  at  levels  above  the  grades 

where  the  excavation  work  was  to  be  per- 
formed,  but  did  not  contain  any  direct 

indication  of  hydrostatic  pressure,   the 
encountering  of  large  quantities  of  water 
under  hydrostatic  pressure  as  exhibited  by 
water  flowing  upward  through  the  subgrade 
of  the  excavation  and  having  a  velocity 
sufficient  to  develop  unstable  conditions  of 
quicksand  and  sand  boils,    is  a  changed 
condition  of  the  second  category,   within  the 
meaning  of  the  standard  form  of  Changed 
Conditions  clause. 
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CONSTRUCTION  AND  OPERATION—Conf.inued 

Changed^  Conjd^t^ons_(Di£ferin£  Site 
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Where  the  contract  did  not  present  any  direct 
indications  of  subsurface  conditions  as  to  a 
specific  work  site  because  of  the  absence  of 
logs  of  borings  with  respect  to  such  specific 
location,, and  there  were  no  other  direct 
indications  of  hydrostatic  pressure  revealed, 
by  the  logs  of  borings  with  respect  to  nearby 
similar  locations  in  the  vicinity,   and  where 
there  was  no  evidence  of  the  presence  of 
hydrostatic  pressure  at  any  other  place  in  the 
general  area  of  the  project,   the  encountering 
at  such  work  site  of  conditions  of  hydrostatic 
pressure  generating  a  flow  of  water  from  below 
the  subgrade  of  the  excavation  and  having 
sufficient  velocity  to  develop  unstable  conditions 

of  quicksand  and  sand  boils,   is  a  changed  con- 
dition of  the  second  category  within  the  meaning 

of  the  standard  form  of  Changed  Conditions 
clause. 

Appeal  of  Vinson  Construction  Company,  IBCA-364 
(May  6,    1965)  72  I.  D.   193 

and  move  was  not  an  "unknown"  condition 
within  the  meaning  of  the  Changed  Conditions 
clause;  further,   the  contractor  failed  to  prove 
by  a  preponderance  of  evidence  that  wet  soils 
were  an  "unknown"  condition  within  the  mean- 

ing of  that  clause. 

The  standard  "Changed  Conditions"  clause  of  a 
construction  contract  provides  no  basis  for 
relief  with  respect  to  a  claim  that  summertime 
traffic  in  a  park  was  heavier  than  that  expected 
by  a  contractor,   since  the  situation  complained 
of  came  into  being  after  the  contract  had  been 

executed,   and  the  contractor's  request  for 
relief  essentially  is  related  to  an  allegation 
that  the  Government  breached  its  obligations 
under  the  contract  rather  than  to  the  existence 
of  conditions  at  the  site  of  the  type  described 
in  the  first  and  second  categories  of  the 

"Changed  Conditions"  clause. 

Appeal  of  Ray  P.   Bolander  Company,   Inc.  , 

IBCA-331  (Nov.    16,    1965)  72  I.  D.    449 

Where  there  is  ample  support  in  the  appeal  record 
for  the  Board's  decision  that  the  appellant  has 
sustained  its  burden  of  proving  the  existence 
of  a  changed  condition,   on  reconsideration  the 
decision  will  be  affirmed. 

Appeal  of  Vinson  Construction  Company, 
IBCA-364  (Sept.    7,    1965) 

General  references  in  a  construction  contract  to 

a  requirement  that  "suitable"  earth  material 
excavated  from  cuts  be  used  and  compacted 
in  fills  for  road  embankments,   did  not  con- 

stitute a  representation  that  most  of  the  earth 
removed  from  cut  areas  would  be  of  a  type 

that  could  be  handled  efficiently  by  construc- 
tion practices  and  equipment  that  the  con- 

tractor had  anticipated  using,   and  the 
encountering  by  the  contractor  of  soils 
having  a  high  moisture  content  that  became 

acceptable  for  compacted  embankments 
after  handling  pursuant  to  other  recognized 
practices  and  with  other  types  of  equipment, 
did  not  constitute  a  changed  condition  of  the 
first  category  within  the  meaning  of  the 
standard  form  of  the  Changed  Conditions 
clause. 

Where  a  reasonably  careful  pre-bid  investigation 
by  a  contractor  would  have  disclosed  that  some 
of  the  soils  to  be  excavated  and  moved  on  a 

road  construction  project  contained  a  high 
proportion  of  fine  particles  and  very  little 
plasticity,   and  the  site  of  the  project  was  in 
an  area  of  known  heavy  rainfall,  the  existence 
of  wet  soils  that  were  difficult  to  excavate 

An  equitable  adjustment  for  the  costs  of  in- 
stalling and  removing  a  steel  sheet  piling 

cofferdam  and  related  work  will  be  allowed 

under  the  "first  category"  of  the  Changed  Con- 
ditions clause,   where  plans  for  a  pumping  plant 

prepared  for  the  Government  by  a  large  engi- 
neering firm  of  widely  recognized  competence 

included  a  clear  indication  that  the  sides  of  an 
excavation  would  stand  on  a  steep  slope,   and 
the  contractor  in  justifiable  reliance  upon 

that  indication  originally  proceeded  to  exca- 
vate without  use  of  a  cofferdam,  the  con- 

tractor having  no  duty  in  the  circumstances 
to  make  its  own  borings  or  to  engage  in  other 

extensive  and  costly  pre-bid  checking  of  sub- 
surface conditions. 

A  finding  that  "first  category"  changed  con- ditions were  encountered  at  the  construction 

site  for  a  pumping  plant  does  not  warrant  the 
payment  of  expenses  associated  either  with 

reasonable  delay  associated  with  the  dis- 

covery of  the  changed  conditions  or  for  "pure' 
delay  (standby)  costs  that  may  have  been 
necessitated  by  unreasonable  delay  in  the 
issuance  of  a  ruling  concerning  the  claimed 
changed  conditions;  therefore,  a  claim  for 
reimbursement  of  such  expenses  and  costs 
will  be  dismissed. 

Appeal  of  Morgen  StOswood  Construction  Co   , 

Inc.,   IBCA-389    (April  21,    1966)         73  I.  D.  131 
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Where  changed  conditions  are  encountered  that  not 
only  necessitate  additional  work  which  fs  cover- 

ed by  unit  prices,   but  also  cause  a  delay  in  the 
commencement  of  a  succeeding  stage  of  the 
work,    costs  incurred  in  the  performance  of  the 
succeeding  stage  and  claimed  to  have  resulted 
from  such  delay  (wage  differential  and  overtime 
bonus  payments  and  the  expense  of  moving 
equipment)  are  not  directly  related  to  the  changed 
conditions  and  may  not  be  included  in  an 
equitable  adjustment. 

Under  a  contract  requiring  the  performance  of 
grouting  work  on  a  dam  foundation,   where  the 
quantities  of  grout  to  be  placed  could  not  be 
accurately  estimated  in  advance  of  bidding  and 
where  a  changed  condition  was  found  to  exist 
which  was  manifested  by  the  acceptance  in  deep- 

er pervious  formations  of  excessive  quantities   of 

grout,    the  allowable  costs  resulting  from  con- 
tinuous grouting  required  on  the  project  will 

include  only   such   costs  as  are  in  excess  of  the 
expenses  tnat  should  have  been  anticipated  taking 
into  account  contract  provisions  calling  for  con- 

tinuous grouting  and  other  relevant  factors. 

Appeal  of  R.   A.   Heintz  Construction  Company, 
IBCA-403  (June  30,    1966)  73  I.  D.  196 

such  wall  should  be  paid  as  a  changed  condition 

is  denied  for  lack  of  proof  that  the  wall's  foun- 
dation was  unusually  shallow  or  abnormally 

constructed. 

Appeals  of  Peter  Reiss  Construction  Co.  ,  Inc.  , 
and  Lew  Morris  Demolition  Co.  ,  Inc.  , 
IBCA-439-5-64,   IBCA-495-5-65   (Jan.    20,    1967) 74  1.  D.    35 

Under  a  contract  providing  for  extra  compen- 
sation for  excavation  of  rock,    which  contained 

definitions  of  solid  rock,    ledges,    and  boulders, 
where  the  contractor  encountered  a  changed 
condition  consisting  of  many  boulders  of  sizes 
exceeding  those  represented  by  the  contract, 
the  contractor  is  not  entitled  to  an  equitable 
adjustment  on  the  basis  that  such  boulders 
constituted  solid  rock,    in  the  absence  of 

timely  notice  to  the  contracting  officer  of  the 
condition  so  that  appropriate  corrective 
measures  could  be  considered;  and  in  absence 
of  a  preponderance  of  evidence  supporting  the 
contractor's  claim,    the  equitable  adjustment 

allowed  by  the  contracting  officer's  findings 
with  respect  to  the  volumes  of  boulders  ex- 

cavated will  be  affirmed  and  the  appeal  denied. 

The  equitable  adjustment  contemplated  by  the 
ChangedConditions  clause  incorporated  in 
Standard  Form  23A  (April  1961  edition) 
encompasses  not  only  the  added  costs  of 
overcoming  the  changed  condition  itself 
within  the  strict  physical  limits  of  that 
condition  but  includes  as  well  the  expense 
of  extra  work  caused  by  the  changed 
condition  in  areas  immediately  adjacent 
thereto. 

Appeal  of  Cosmo  Construction  Company, 
IBCA-468-12-64  (Aug.    3,    1966)        73  I.  D.     229 

Under  a  contract  for  demolition  of  masonry,   ex- 
cavation,  and  building  a  structural  shell  at  the 

base  of  the  Statue  of  Liberty,   where  the  speci- 
fications contained  a  general  requirement  for 

underpinning  of  existing  structures  adjoining 
new  work,   and  where  the  contractor,   from  a 

site  inspection  and  pre-bid  discussions,   was 
aware  of  the  possibility  that  such  underpinning 
would  be  required  to  support  the  foundation  of 
a  perimeter  wall,  the  depth  of  which  was  not 
shown  in  the  drawings  and  was  not  known  by 

the  Government,  the  contractor's  claim  that 
upon  excavation  it  found  that  underpinning  was 
necessary  and  that  the  expense  of  underpinning 

Appeal  of  L.    B.   Samford,   Inc. 
(Mar.    23,    1967) 

IBCA-523-10-65 74  I.    D.    86 

A  fencing  contractor,   who  alleged  but  did  not 
prove  that  the  Government  misrepresented 
subsurface  rocky  conditions,   is  not  entitled  to 
additional  compensation  therefor  on  the  theory 
of  a  changed  condition  where  the  Government 

had  made  no  representation  concerning  sub- 
surface conditions  at  the  project  sites,   and 

where  by  reason  of  contract  references  to 

"rock  formations"  and  "solid  rock"  and  the 
location  of  the  job  site  in  a  mountainous  region 

of  Nevada  the  appellant  "should  have  anticipated 
the  rocky  condition  it  encountered. 

Appeal  of  Swauger  Contractors,   IBCA-609- 12-66 
(July  11,    1967) 

Under  a  contract  for  the  construction  of  a  road 

requiring  the  use  of  a  soft  type  of  rock  known 
as  oolite,   to  be  obtained  from  adjacent  borrow 
areas,   and  where  no  subsurface  investigations 

had  been  conducted  by  the  Government  to  de- 
termine the  availibility  of  oolite  in  sufficient 

quantities,   the  contractor  was  entitled  to  rely 
upon  the  representations  in  the  contract  with 
respect  to  the  presence  of  sufficient  oolite 

materials.     Upon  excavation  of  borrow  pits 
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designated  by  the  Government  when  the  con- 
tractor encountered  much  harder  rock  that 

was  difficult  to  excavate  and  crush,   and  little 

if  any  oolite  material,   the  condition  so  en- 
countered was  a  changed  condition  of  the  first 

category  within  the  meaning  of  Clause  4  of 
Standard  Form  23A.     The  direction  by  the 
contracting  officer  that  the  hard  rock  be 
utilized  for  constructing  the  road  was  a  con- 

structive change  and  the  contractor  is  entitled 
to  an  equitable  adjustment  upon  either  theory, 
whether  a  changed  condition  was  encountered 
or  a  constructive  change  was  made. 

Appeal  of  Harris  Paving  and  Construction 
Company,   IBCA-487-3- 65  (July  31 ,    1967) 

74  I.D.   218 

Under  a  contract  requiring  inter  alia,   excavation 
in  canyons  in  the  Rocky  Mountain  area  of 
Western  Colorado  and  installation  of  steel 

siphon  pipes  and  other  structures  for  an  irri- 
gation canal  project,  where  the  contract,  the 

logs  of  borings  and  other  Government  data 
provided  only  general  information  concerning 
subsurface  conditions  that  might  be  encounter- 

ed, and  then  only  as  to  areas  outside  of  and 
not  as  deep  as  the  required  excavations  in 
most  of  the  canyon  areas,  the  Board  found  that 
such  information  could  not  reasonably  have 
been  viewed  as  representations  respecting  the 
quantities  or  percentages  of  cobbles  and  boul- 

ders that  would  be  encountered  in  such  excava- 
tions in  the  consideration  of  a  first  category 

changed  conditions  claim.     Where  excavations 
were  required  for  structures  along  the  canal, 
the  conditions  encountered  did  not  differ  sig- 

nificantly from  those  shown  on  the  applicable 
logs. 

Where  a  construction  contractor  assigned  several 

employees  to  make  a  pre-bid  site  investigation 
that  extended  over  several  days,  and  those 

employees  in  a  careful  examination  of  the  proj- 
ect  area  would  have  seen  that  there  were 

many  basalt  cobbles  and  boulders  at  numerous 

points  on  or  near  the  canal  alignment,  the  con- 
tractor must  be  charged  with  the  duty  of  ob- 
taining rudimentary  knowledge  concerning  the 

geologic  origin  of  such  cobbles  and  boulders 
and  how  they  came  to  be  mixed  in  with  non- 
basaltic  materials,  and  about  the  proportions 

of  cobbles  and  boulders  that  might  be  encoun- 
tered along  the  benches  and  in  the  canyons 

where  work  on  the  canal  was  to  proceed.     The 
failure  to  secure  information  about  the  origin 
of  materials  in  certain  of  the  canyons  was  held 

by  the  Board  not  to  be  justified  in  the  circum- 
stances of  the  case;  hence  there  was  a  failure 

of  proof  of  second  category  changed  conditions. 

Except  for  a  portion  of  one  siphon  site,     un- 
anticipated" (second  category)  changed  condi- 

tions were  found  not  to  have  been  encountered 
on  the  project  because  the  percentages  of 
cobbles  and  boulders  were  not  shown  to  have 

been  unusually  high,   or  materially  different 
from  those  ordinarily  found  in  the  area  in 
work  of  the  kind  required  under  the  contract, 

and  because  most  of  the  appellant's  difficulties 
arose  from  its  own  inefficient  or  unskilled 
construction  methods. 

Appeal  of  Vitro  Corporation  of  America, 
IBCA-376  (Aug.   24,    1967)  74  I.  D.   253 

Under  a  contract  for  the  exploratory  drilling  of 
holes  above  tunnel  locations  and  obtaining  of 
test  data  from  such  holes  in  order  to  ascertain 
the  nature  of  subsurface  conditions,  where  all 
of  the  known  geological  information  was  made 
available  to  bidders  with  explicit  statements 
in  the  contract  that  such  information  was  in- 

complete and  did  not  represent  possible  diffi- 
culties or  conditions  that  might  be  encountered, 

the  very  nature  of  the  work  and  the  contract 
objective  contemplated  the  obtaining  of  more 

precise  information  as  to  subsurface  condi- 
tions.    Where  the  contractor  encountered  sub- 
surface geological  formations  that  were  not 

unusual  or  substantially  different  from  the  con- 
ditions to  be  expected  from  the  previously 

available  data,   such  conditions  were  not 

changed  conditions  within  the  meaning  of  the 
clause  in  Standard  Form  23- A  (April  1961 
edition)  and  the  appeal  is  denied  as  to  such 
claims  including  claims  for  extensions  of 
time  because  of  such  conditions. 

Appeal  of  Geo.   Prospectors,  Inc. 
IBCA-549-3-66  (Sept.   27.    1967) 

Under  a  contract  modification  agreement  for 
equitable  adjustment  purporting  to  settle  and 
release  claims  presented  by  the  contractor  as 
additional  expenses  of  coping  with  conditions 
encountered  in  constructing  foundations  of  a 

building,   an  appeal  based  on  the  allegation 
that  the  contractor  is  entitled  to  additional 

compensation,  for  the  reason  that  the  condi- 
tions so  encountered  were  alleged  to  be  changed 

conditions,  will  be  dismissed,   since  the  Board 
has  no  authority  to  reform  a  contract. 

Appeal  of  Orndorff  Construction  Company,  Inc. , 

IBCA-372  (Oct.   25,    1967)  74  I.  D.    305 
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Under  a  contract  providing  for  construction  of  a 
road  with  material  from  a  pit  designated  as  a 

Class  B  Source  which  was  the  only  economi- 
cally available  pit  for  the  purpose,  where  the 

materials  in  the  pit  had  been  tested  by  the 

Government  whose  officials  provided  informa- 
tion to  the  contractor  before  bidding  which 

strongly  indicated  that  the  pit  was  an  accept- 
able source,  and  where  the  contractor  en- 

countered unexpected  and  abnormal  subsurface 
leases  of  plastic  materials  that  resulted  in  a 

very  high  percentage  of  wasted  material,   even 
though  an  extensive  system  of  machinery  for 

crushing  and  screening  was  utilized,  the  con- 
tract clause  providing  that  the  contractor 

must  satisfy  himself  as  to  the  quantity  of  ac- 
ceptable material,  without  adjustment  of  time 

or  price  in  the  event  of  insufficient  acceptable 

material,  is  overridden  by  Clause  4  of  Stand- 

ard Form  23A,    "Changed  Conditions,  "  of  the 
contract.     The  contractor  is  accordingly  en- 

titled to  an  equitable  adjustment  for  the  expense 
caused  by  the  unusually  large  amount  of  wasted 
material,  to  the  extent  that  the  quantity  ex- 

ceeded the  rate  of  wastage  normally  to  be 
exDected. 

Appeal  of  Neilsons,   Incorporated, 
IBCA-525-11-65  (Oct.   30,    1967) 

Where  a  reasonably  careful  pre-bid  investigation 
by  the  contractor  would  have  disclosed  the 
existence  of  large  quantities  of  down  and  dead 
debris,  the  presence  of  such  quantities  of  down 
and  dead  debris  at  high  elevations  above  the 
water  where  timber  is  no  longer  found  standing 
was  not  uncommon  in  the  area,   and  the  contrac 
tor  had  seen  some  such  debris  in  his  investi- 

gation,  the  existence  of  such  down  and  dead 
debris  was  not  an  unknown  condition  of  an 
unusual  nature  within  the  meaning  of  section 
(b)  of  the  Changed  Conditions  clause. 

Appeals  of  Humphrey  Contracting  Corporation, 
IBCA-555-4-66,   IBCA-579-7-66  (Jan.    24,    1968) 

75  I.  D.   22 

A  construction  contractor's  claim  for  extra  com- 
pensation for  stand-by  costs,  alleged  interfer- 

ence and  inefficient  work  production  based  on 
alleged  changed  conditions  created  by  a  labor 
dispute  engendered  by  third  persons  causing  a 
work  stoppage,  will  be  dismissed  for  want  of 

jurisdiction  on  the  Government's  motion  as 
being  a  claim  for  administrative  relief  not 
cognizable  under  the  Changed  Conditions  clause 
of  Standard  Form  23A  or  any  other  provision  of 

the  contract.     Contractor's  associated  claims 
for  time  extensions  are  found,   however,  to  be 
within  the  jurisdiction  of  the  Board. 

Where  a  contractor  furnishes  only  general  ref- 
erences to  "muck  and  boulders"  and  "extreme 

wet  conditions,  "  and  to  contract  drawing  in 
formation  concerning  borings,   without  tying 
the  general  references  to  the  standards  con- 

tained in  Clause  4  of  the  General  Provisions 

of  a  construction  contract,   a  changed  condi- 
tions claim  will  be  denied,  the  appeal  record 

being  so  deficient  that  a  finding  by  the  Board 
that  a  changed  condition  was  encountered 
necessarily  would  be  based  upon  speculation. 

Appeal  of  Crowder  Construction  Company, 
IBCA-570-5-66  (Dec.   8,    1967) 

A  contractor  under  a  contract  to  clear  a  reservoir 
of  trees,  brush  and  debris  in  connection  with 
the  construction  of  a  dam  in  mountainous 

country  who  encountered  heavy  quantities  of 
down  and  dead  debris  was  not  entitled  to  relief 

under  section  (a)  of  the  Changed  Conditions 
clause,   on  the  ground  that  the  material  was 
concealed  and  constituted  a  latent  condition, 
where  the  existence  of  such  down  and  dead 
debris  was  clearly  indicated  in  the  contract  and 
the  Government  had  made  no  representation 
as  to  the  amount  thereof  that  might  be  found. 

Appeal  of  Bateson-Cheves  Construction  Company, 
IBCA-670-9-67  (Aug.    12,    1968) 

ine  board  denies  a  contractor's  claim  of  changed 
conditions  under  a  contract  requiring  the  placing 

of  buried  drain  pipes  for  the  purpose  of  lower- 
ing a  high-water  table  where  exploratory  drill 

logs  in  the  contract  showed  that  water  would  be 
encountered  within  two  or  three  feet  of  ground 
level,   and  the  contract  specifications  contained 
warnings  of  possible  water  overflow  during  the 
•season  when  the  work  was  to  be  performed;  in 

addition,   denial  of  the  claim  was  based  upon 

the  appellant's  failure  to  prove  its  allegation 
that  in  accordance  with  a  normal  engineering 

practice  the  drain  pipe  sizes  specified  by  the 
Government  should  have  been  large  enough  not 

only  to  provide  for  a  gradual  lowering  of  the 
water  table,   but  also  for  the  construction  con- 

tractor's dewatering  and  water  control  require- ments. 

Appeal  of  George  A.   Grant, 
(Oct.    23,    1968) Inc.  ,  IBCA-580-  10-67 
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A  contractor,  under  a  contract  for  construction  of 
a  bridge  in  which  some  specification  drawings 
depicted  that  the  normal  water  elevation  was 
1998  feet,  and  who  encountered  water  at  an 

average  elevation  of  2000.  8  feet,  was  not  en- 
titled to  relief  under  section  (a)  of  the  Changed 

Conditions  clause  on  the  ground  that  the  Govern- 
ment had  thereby  misrepresented  the  elevation 

where  examination  of  all  the  contract  documents 
and  a  reasonable  site  investigation  would  have 

indicated  that  during  the  course  of  a  one-year 
construction  period  the  contractor  would  en- 

counter higher  water  levels  affecting  its  work 
and  access  thereto. 

CONTRACTS — Continued 

CONSTRUCTION  AND  OPERATION—Continued 

Chan£ed_  Cond^tions_(Diff erin£  Site 
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no  evidence  to  show  that  the  conditions  pre- 
vailing at  that  time  were  curnpar.ib.i    to  those 

encountered  by  the  contractor  of  which  he  had 
been  forewarned. 

Appeal  of  Key,   Inc.   fc  Jones-Robertson,   Inc. 
IBCA-690-12-67  (Nov.    29,    1968) 

The  Board  denies  a  first  category  changed  condi- 
tions claim  under  a  contract  for  the  construction 

of  a  network  of  open  ditch  and  buried  pipe  drains 
where  it  finds  that  the  contractor  has  failed  to 
show  that  the  conditions  encountered  were  mate- 

rially different  from  those  indicated  in  the  con- 
tract,   it  being  noted  that  the  data  given  in  the 

exploration   logs    reflected  the  use  of  a  power 
auger  using  a  4 -inch  bit  as  had  been  shown  on 
the  contract  drawings,   while  the  wellpoints  in- 

stalled by  the  contractor  involved  the  use  of 
water  jets.     Also  noted  was  the  apparent  absence 
of  reliance  upon  the  exploration  logs  in  plan- 

ning the  work. 

The  Board  denies  a  second  category  changed  con- 
ditions claim  under  a  contract  for  the  construc- 

tion of  a  network  of  open  ditch  and  buried  pipe 
drains  where  it  finds  (i)  that  the  specifications 
clearly  apprised  the  contractor  that  the  work 
would  be  performed  in  an  irrigated  area;  (ii)  that 
a  site  investigation  disclosed  or  should  have 
disclosed  the  marshy  and  boggy  character  of  the 
area  in  which  the  drain  would  be  constructed; 

and  (iii)  that    construction  problems  created  by 
the  presence  of  water  could  be  expected  to  be 
compounded  by  soil  conditions  shown  by  the 
exploration  logs  included  in  the  contract  drawings 
for  the  area  in  question--  they  showed  the  soil 
encountered  in  the  course  of  drilling  to  be  sub- 

ject to  "severe  caving"  and  as  having  uno  cemen- 
tation. "    The  Board  also  discounted  the  probative 

effect  of  the  experience  of  another  contractor 
who  had  also  constructed  drains  in  close  prox- 

imity to  the  area  involved  in  the  appeal,    noting 
(i)  that  the  other  contract  had  not  been  offered 
in  evidence;  (ii)  that  it  appeared  such  work  had 
been  performed  some  two  years  previous  to  the 
time  in  question;  ar.d  (iii)  that  except  for  the 
unsupported  allegations  of  the  appellant  there  was 

Burke  ,    IBCA-661  -8-67 Appeal  of  Roger  V. 
(Feb.   6,    1969) 

A  category  (b)  changed  conditions  is  not  establish- 
ed by  a  contractor  showing  that  it  was  pre- 

vented from  completing  an  access  road  to  the 
work  site  because  the  route  chosen  trespassed 

upon  adjacent  Crow  Indian  Tribal  lands,  where 
(i)  means  of  access  to  the  work  under  a 

reservoir  clearing  contract  was  the  contrac- 
tor's responsibility;  (ii)  the  Government's 

permission  to  improve  an  existing  trail  into 

an  access  road  was  predicated  upon  the  con- 
tractor staying  upon  Government  land;  and 

(iii)  the  conditions  encountered  arose  subse- 
quent to  the  execution  of  the  contract. 

Appeal  of  E.  R.    McKee  Construction  Company, 
IBCA-561-5-66  (Mar.    4,    1969) 

Where  the  contractor  asserts  that  he  encountered 

a  seam  of  rock  in  the  pit  designated  in  the  con- 
tract as  a  source  for  clay  borrow  and  that  the 

clay  obtained  therefrom  was  of  a  poor  quality 
bat  the  evidence  available  in  the  appeal  record 
indicates  that  the  seam  of  rock  would  have  beer 

disclosed  by  a  reasonably  accurate  prebid  site 
investigation  and  that  over  70%  of  the  clay  used 
in  performance  of  the  contract  came  from  the 
pit  designated  in  the  contract,    the  Board  finds 
that  the  contractor  has  failed  to  show  by  a  pre- 

ponderance of  the  evidence  that  performing  the 
work  contracted  for  entailed  overcoming 

changed  conditions  in  either  the  first  or  the 
second  category. 

Appeal  of  Norman  L.   Stadeli,    IBCA-740-10-68 
(Oct.   27,    1969) 

In  denying  a  contractor's  claim  of  changed  conditions 
attributed  to  hidden  springs  having  been  encoun- 

tered in  the  course  of  constructing  a  road 
embankment,   the  Board  finds  (i)  that  the  contract 
clearly  indicated  that  subsurface  water  was 
anticipated  and  (ii)  that  the  hidden  springs  may 
not  have  been  evident  upon  a  site  inspection  is  of 
no  avail  where  a  review  of  the  contract  docu- 

ments would  have  apprised  the  contractor  of  the 
conditions  of  which  it  complains. 

Appeal  of  Service  Construction  Corporation, 
IBCA-678-10-69  (Jan.    12,    1970) 
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A  Government  motion  Lo  dismiss  an  appeal  involv- 
ing a  claim  under  the  changed  conditions  clause 

for  lack  of  timely  notice  was  denied  since  the 
pleadings  reflected  there  were  disputed  issues 
of  fact  as  to  (i)  whether  the  Government  had 

actual  knowledge  of  the  alleged  changed  condi- 
tion and  (ii)  whether  the  Government  was  prej- 

udiced by  the  absence  of  timely  notice. 

Appeal  of  Clark  F.  Cass  &  Walt  Allowav,  A  Joint 

Venture,  IBCA-813-11-69  (May  5,  1970) 

A  Government  motion  to  dismiss  an  appeal  involv- 
ing a  claim  under  the  changed  conditions  clause 

for  lack  of  timely  notice  was  denied  since  the 
pleadings  reflected  there  were  disputed  issues 
of  fact  as  to  (i)  whether  the  Government;  had 

actual  knowledge  of  the  alleged  changed  condi- 
tion and  (ii)  whether  the  Government  was  prej- 

udiced by  the  absence  of  timely  notice. 

Appeal  of  Clark  F.  Cass  &  Walt  Alloway,  A  Joint 

Venture,  IBCA-813-11-69  (May  11,  1970) 

A  first  category  changed  conditions  claim  is  denied 
where,    in  a  case  decided  upon  the  record  with- 

out a  hearing,    the  Board  finds  that  the  appel- 
lant has  failed  to  show  by  a  preponderance  of 

evidence  that  the  sand  content  of  the  designat- 
ed borrow  area  differed  materially  from  the 

representations  made  by  the  Government;  or 
that  information  allegedly  witmeld  by  the  Gov- 

ernment affected  the  appellant's  bid  with  re- 
spect to  either  the  sand  content  represented  to 

be  present  or  the  pit  recovery  factor  used. 
The  Board  notes  (i)  that  the  only  testing  per- 

formed by  the  appellant  to  determine  sand  con- 
tent was  done  some  eighteen  months  after  con- 
tract completion  (ii)  that  such  testing  involved 

three  of  twenty -three  test  borings  for  which  in- 
formation was  shown  by  the  Government  in  the 

invitation;  and  (iii)  that  the  results  of  the  ap- 
pellant's testing  (as  contrasted  with  that  of  the 

Government)  were  stated  as  conclusions  with- 
out any  details  being  furnished  as  to  the  meth- 
od  employed  in  testing  or  grading  of  the  sam- 

ples taken.     In  addition,   the  Board  found  that 
appellant  had  failed  to  offer  any  evidence  to 
support  its  contention  that  the  so-called  total 
accountability  approach  was  based  upon  an  ac- 

cepted trade  practice. 

Claims  of  changed  conditions  in  both  the  first  and 
second  category  are  denied,    in  a  case  decided 
upon  the  record  without  a  hearing,   where  the 
Board  finds  that  appellant  has  failed  to  show  by 
a  preponderance  of  evidence  that  changed  con- 

ditions in  either  category  were  encountered. 
With  respect  to  the  first  category  changed  con- 

ditions claim,   the  Board  noted  that  the  appel- 

lant's action  in  acknowledging  the  accuracy  of 
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Information  provided   in   the  Government's   test borings  would  appear  to  preclude  appellant 
from  relying  upon  the  contention  that  the  con- 

ditions represented  by  the  Government's  test 
borings  were  materially  different  than  condi- 

tions encountered   in  actual  excavation.    Re- 
specting the  second  category  changed  conditions 

claim,    the  Board  found  (i)  that  conditions  en- 
countered could  not  be  said  to  be  unknown  where 

the  appellant  acknowledged  that  the  physical 
conditions  and  characteristics  of  all  materials 

tested  throughout  the  Government's  aggregate 
source  were  consistent  with  its  prebid  studies; 
and  (ii)  that  conditions  encountered  could  not  be 
said  to  be  unusual  where  the  appellant  acknowl- 

edged that  prior  to  bid  it  had  anticipated  that 
conditions  of  the  type  encountered  would  be  met 
and  failed  to  show  that  the  adverse  conditions 
present  were  materially  different  than  should 
have  been  expected. 

Appeals  of  Al  Johnson  Construction  Company  and 
Morrison-Knudsen  Company,    Inc.    and  Al  Johnson 
Construction  Company,    IBCA -789-7-69  and 

IBCA-790-7-69(Sept.    30,    1970)       77  I.  D.    127 

When  on  a  tree  thinning  contract  the  actual  numbers 
of  trees  thinned  per  acre  exceeds  the  specifica- 

tion number  per  acre  stated  as  an  approximation 
by  a  significant  amount,   the  contractor  is  entitled 
to  an  equitable  adjustment  for  the  increase  in 
quantity  as  a  changed  condition. 

Appeal  of  Benson  Tree  Company,   IBCA-812-11-69 
(Nov.    10,    1970) 

Appellant's  allegation  that  the  subsurface  was  com 
posed  of  solid  caliche  without  included  gravel, 
even  if  taken  as  true,  does  not  support  a  claim 

based  on  a  differing  site  condition  (changed  con- 
dition) of  the  first  category  when  the  contract 

indicated  that  a  large  part  of  the  subsurface  was 
composed  of  caliche,   most  of  which  was  describ 
ed  as  hard,  and  which  was  not  shown  as  includ- 

ing gravel. 

The  failure  of  the  contractor  to  give  timely  notice 
to  the  Government  of  an  alleged  differing  site 
condition  will  bar  a  claim  for  an  equitable  ad- 

justment based  upon  the  alleged  differing  site 
condition,  when  the  available  evidence  shows  th; 
the  failure  to  give  notice  was  prejudicial  to  the 
Government. 

Appeal  of  Clark  F.   Cass  and  Walt  Alloway, 
Joint  Venturers,  IBCA-813-11-69  (Feb.    16, 

1971) 
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A  contractor  under  a  contract  to  construct  a  river 

pumping    plant  who  encountered  flowing  water  and 
silt  and  caving  conditions  which  required  him  to 
employ  different  methods  of  excavation  and  de- 
watering  than  anticipated  and  who  thereafter  ne- 

gotiated and  unqualifiedly  accepted  a  change  order 
intended  to  compensate  him  for  such  conditions 
pursuant  to  the  Differing  Site  Conditions  clause, 
is  barred  by  such  acceptance  from  sustaining  a 
claim  thereafter  filed  for  the  increased  cost  of 
handling  mud  and  silt  flowing  into  the  excavation 
resulting  from  the  same  differing  site  condition. 

The  degree  of  incline  of  an  access  road  furnished  by 
the  Government  prior  to  the  notice  to  proceed  for 

a  contractor's  use  in  constructing  a  river  pumping 
plant  which  apparently  met  the  specifications, 
does  not  constitute  a  differing  site  condition  since 
it  is  neither  subsurface  nor  latent  and  the  con- 

tractor offered  no  proof  that  a  grade  of  16  percent 
is  unusual  and  differed  materially  from  that 
ordinarily  encountered  in  such  work. 

Inc. 
Appeal  of  Okland  Construction  Company, 

IBCA-871-9-70  (Mar.    23,    1971)  ~ 

A  claim  for  a  first  category  changed  condition  is 
denied  where  a  quick  condition  actually  encoun- 

tered in  excavating  for  concrete  drains  did  not 
differ  materially  from  what  the  contractor  could 
reasonably  have  expected  to  encounter  from  site 
examination  and  the  contract  indications  of 
subsurface  conditions. 

Even  though  appellant  pleaded  both  a  first  and  a  second 
category  changed  condition,  the  Board  decides  the 
claim  as  a  first  category  changed  condition  only  sinct 
the  contract  contains  accurate  and  sufficient  indica- 

tions of  the  subsurface  conditions  to  be  encountered 
citing  as  support  therefor  recent  Court  of  Claims 
decisions. 

Appeal  of  John  M.    Keltch.    Inc..    IBCA-830-3-70 
(June  22,    1971)  78   I.D.    208 

A  dredging  contractor's  claim  based  upon  the  non- 
availability of  a  spoil  area  and  asserted  under  the 

Changes  and  Differing  Site  Conditions  clauses  is 
denied  where  the  Board  finds  the  contract  does  not 

indicate  the  specific  terms  upon  which  the  spoil 
area  will  be  made  available  and  the  contractor  has 

failed  to  even  allege  with  particularity  the  assur- 
ances purportedly  received  from  representatives 

of  both  the  Government  and  the  private  landowner 
prior  to  bidding  with  respect  to  the  spoil  area  in 
question. 

Appeal  of  West  Coast  Dredging,   Inc.,   IBCA-906-6-71 
(Nov.    26.    1971)  78  I.D.  338 

A  claim  for  a  changed  condition  will  be  denied  when 
the  contractor  fails  to  present  adequate  evidence 
as  to  what  the  field  conditions  were  and  fails  to 

prove  that  the  field  conditions  differed  materially 
from  conditions  shown  in  the  contract  documents. 

A  changed  condition  claim  will  be  denied  where  the 
contractor  fails  to  show  significant  error  in  the 
data  contained  in  the  contract  documents. 

A  claim  for  a  changed  condition  will  be  denied  when 
the  evidence  shows  that  the  overwet  condition  of 
borrow  material  intended  for  use  as  compacted 
earthdam  fill  was  most  likely  the  result  of  the  use 
of  too  much  water  in  wetting  the  borrow  material 
prior  to  excavation. 

A  claim  for  a  changed  condition  based  upon  overwet 
borrow  material  will  be  denied  when  the  contract 

expressly  recognizes  the  possibility  of  overwetting 
the  material  and  states  that  the  contractor  must 

cover  the  contingent  risk  of  overwet  material  in 
his  unit  bid  prices. 

Appeal  of  S.   S.   Mullen  Construction,    Inc. 
IBCA-860-7-70  (Dec.    28,    1971)       78   I.D. 

Where  a  contract   for   the  construction  of  a  road   indi- 
cated  that   the  material   to  be  excavated   in  roadway 

excavation  was  unclassified   and   the  specifications 
and   logs  of   exploration  of   test  pits   referred   to   the 

existence  of   rock  at   the  site,   a  contraccor  was  un- 
warranted  in   assuming   that   roadway  excavation  came 

within  the  definition  of   common  excavation,  which  ex- 
cluded rock,    and   that  rock  would  not  be  encountered 

in  such  excavation. 

A  contractor  under  a  contract   for   the  construction  of 
a  road,   which  alleged   that   it  was  prejudiced  by   the 
Government's   failure   to  disclose   the   existence  of 
mass-haul  diagrams   showing   the   location  and  quanti- 

ties of  excavation,    fill  and  waste,   but  which  made 
no   inquiry   therefor,   was  not  warranted   in  assuming 
by  virtue  of  a  contract  drawing  of   a  "typical"  sec- 

tion with  cut  and   fill  approximately  balancing,    the 
roadway  as   constructed  would  be  a  balanced  half-cut, 
half-fill,    "simple"   road,   where  a  profile  drawing  of 
the  roadway  revealed  numerous   sections  of   cuts  and 
fills  at   centerline,    the  contract  provided   for  pay- 

ment  for  overhaul  of  excavation   for   the  roadway  be- 
yond a  free  haul   distance  of   1000   feet,   and   an  ade- 

quate site   Investigation  and  examination  of  other 
contractual  data  all  should  have   indicated   to   the 
contrary,    since  a  typical  section  by  accepted   prac- 

tice  is  not   intended   to  show  a  specific  relationship 
between   the  amounts  of   cut   and   fill   to  be  expected 
at   a  given  location. 

Where  a  contractor  under  a  contract   for   the  construc- 
tion of   a  tunnel,   which  provided   that  cavities  or 

fissures  may  be  encountered,    in  the  course  of   exca- 
vation in  limestone  found  and  was  required   to  fill 
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in  solution  caverns  (the  presence  of  which  in  lime- 
stone is  common)  with  grout  and  grout  sand,  the  exis- 
tence of  such  caverns  did  not  constitute  a  changed 

condition.   Utilization  of  the  grout  and  grout  sand, 
rather  than  concrete,  to  fill  in  the  voids  was  con- 

templated by  the  contract  and  was  not  an  attempt  by 
the  Government  to  take  unreasonable  advantage  of  the 

contractor's  erroneously  low  bid  for  grout  sand,  the 
correction  of  which  is  beyond  the  Board's  jurisdic- 
tion. 

Where  a  contractor  under  a  contract  calling  for  the 
construction  of  a  tunnel  and  an  access  shaft  extend- 

ing 200  feet  downward  from  ground  surface  to  the 
gate  chamber  in  the  tunnel  excavated  the  shaft  by 
means  of  blasting,  and  subsequently  the  Government 

redesigned  the  shaft,  in  part  due  to  a  funnel-shaped 

excavation  caused  by  the  contractor's  blasting  tech- 
nique, the  contractor  is  not  entitled  to  be  compen- 

sated for  the  cost  of  refilling  the  funnel-shaped 
excavation  since  the  record  does  not  establish  that 

such  cost  is  attributable  to  a  changed  condition 

rather  than  to  the  contractor's  blasting  methods. 

Under  a  contract  for  the  construction  of  a  dam  and 

other  related  work,  providing  that  a  certain  borrow 
area  contained  materials  of  a  quality  suitable  for 

processing  to  meet  the  requirements  of  the  specifi- 
cations for  coarse  aggregate,  and  authorizing  the 

contractor  to  furnish  such  material  from  other 

sources,  the  contractor's  claim  for  the  cost  of  pro- 
cessing such  material,  submitted  on  the  theory  that 

the  Government  misrepresented  the  suitability  of  the 

specified  source  and  that  the  condition  of  the  bor- 
row area  differed  materially  from  that  indicated  in 

the  contract,  is  denied,  since  processing  was  ex- 
pressly contemplated  by  the  contract  and  the  con- 
tractor neither  sought  nor  needed  to  procure  such 

material  from  the  other  available  sources. 

Steenberg  Construction  Company,  IBCA-520-10-65 
(May  8,  1972)  79  I.D.  158 

Where  a  contract  for  the  construction  of  a  road 

provided  for  the  placement  of  underdrain,  estimated 
at  3000  linear  feet,  a  claim  by  a  contractor  under 
the  Changed  Conditions  clause  upon  encountering 
water  seepage,  which  necessitated  less  than 
3000  linear  feet  of  underdrain  to  be  placed ,  was 
denied,  since  the  presence  of  a  wet  condition 
should  have  been  reasonably  anticipated  from  a 
study  of  the  contractual  documents  and  the  amount 
of  wetness  encountered  was  actually  less  than 
the  contractor  might  have  expected. 

H.  W.  Caldwell  and  Son,  Inc. ,  IBCA-824-2-70 
(May  30,  1973)  80  I.D.  345 

Quantities  of  rock  encountered  by  a  road  construction 

contractor  materially  in  excess  of  what  should  have 
been  anticipated  from  the  contract  plans  together 
with  the  absence  of  suitable  material  in  situ  or 

from  borrow  for  finishing  the  road  to  satisfy 

Government  requirements  is  found  to  constitute  a 

Category  1  Changed  Condition  where  the  contract  doc- 
uments taken  as  a  whole  and  construed  in  the  light 

of  the  evidence  of  record  indicated  that  conditions 

would  be  more  favorable  than  those  actually  experi- 
enced in  construction. 

Appeal  of  Phi  Contractors, 
(Oct.  23,  1973) 

IBCA-874-11-70 
80   I.D.    667 

No  basis  exists   for  finding  either  category 
of  changed  conditions  where  the  subsurface 
data  furnished  by  the  Government  accurately 
portrays  the  subsurface  conditions  actually 
encountered  by  the  contractor  at   the  site 
of  the  work. 

Appeals  of  George  A.   Grant.    Inc..    IBCA  NOS. 
-1000-7-73,   -1005-10-73     and  -1006-10-73 
(Sept.    24,    1974)  81  I.D.   58 

The   topography   of    the   land   on   a  project  site 
under  a  contract   for  tree    thinning  does  not 
constitute   a   changed   condition   of    the   first 
category    (subsurface   or   latent   physical 
conditions   differing  materially   from  those 
indicated  in   the  contract)    since   the   ground 
is   a  patent   surface   condition  which  had 
been  examined  by  appellant   during  a  pre- bid   tour. 

A  claim   that    the  contractor  was  misled  by 
unclear  or  ambiguous   contract   provisions 
is   denied  where  no  evidence   is  presented 
supporting   the  reasonableness   of   appel- 

lant's  interpretation,    reliance   on   the 
alleged  misleading   interpretation,    or 
that   site   conditions  differed   from  the 
contract   indications. 

Appeal  of  R.   G.   Moore,   d/b/a  R.   G.   Moore  Co. 

Change^  and   Ex tras 

An  agreement  for  the  performance  of  extra  ex- 
cavation work  which  provides  that  such  extra 

work  will  be  performed  at  the  contract  unit 
price  is  not  in  conflict  with,   and  does  not 
supersede  a  clause  of  the  original  contract 
providing  for  adjustment  of  contract  unit 
prices  in  the  event  that  the  actually  performed 
quantities  of  work  related  to  such  unit  prices 
shall  exceed  the  estimated  quantities  thereof, 
as  set  forth  in  the  contract,  by  more  than 
twenty-five  percent. 

Appeal  of  Traylor  Brothers,    Inc.  ,   IBCA-387 
(Mar.    15,    1965)  72  I.  D.    113 

IBCA-963-4-72    (Nov.    10,    1972) 
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Where  the  terms  of  a  change  order  executed  by 

the  parties  called  for  the  furnishing  and  con- 
nection ready  for  use  of  twenty  cables  between 

an  entrance  panel  and  transformer  locations, 
and  made  no  reference  to  the  furnishing  or 
installation  of  five  additional  larger  cables 
that  ultimately  were  needed  at  the  transformer 
locations,   a  requirement  by  the  contracting 
officer  that  the  five  larger  cables  be  furnished 
by  the  contractor  constituted  an  order  for 
extra  work. 

Appeal  of  Davis  and  Piatt,   Inc. 
(Aug.    31,    1965) 

IBCA-371 

Where  delay  on  the  part  of  the  Government  in 
the  issuance  of  a  change  order  causes  an 
interruption  of  the  work,   the  contractor  is 
entitled  to  an  extension  of  time  for  per- 

formance of  the  contract,   within  the  meaning 
of  Clause  5  of  Standard  Form  23-A  (March 
1953  edition). 

Appeal  of  Contractors,   Inc.  ,   IBCA-339 
(Sept.    29,    1965)  72  I.  D.    395 

Where  the  Government  is  aware  that  a  contractor 

is  drilling  a  well  and  is  not  placing  casing  as 
drilling  proceeds,   because  the  use  of  casing  as 
drilling  proceeds  is  not  practicable  in  the 

"rotary"  drilling  method  utilized  by  the  con- 
tractor,  a  Government  requirement  that  the 

contractor  test  pump  the  uncased  hole,   over 

contractor's  objection,   places  the  responsibil- 
ity for  the  caving  of  the  hole  upon  the  Govern- 

ment; authorization  to  drill  another  well  in 
such  circumstances  should  be  treated  as  a 

constructive  change,   entitling  the  contractor 
to  an  equitable  adjustment  pursuant  to  the 
"Changes"  clause. 

Appeal  of  United  Exploration  Corporation, 
IBCA-427-2-64  (Oct.    7,    1965) 

A  valid  change  order  authorizing  an  equitable 
adjustment  for  changed  work  cannot  be  voided 
by  the  unilateral  action  of  the  Government, 
where  there  is  adequate  consideration  for  the 
issuance  of  the  change  order,   and  the  work  as 
modified  has  been  performed. 

Appeal  of  State  Contractors,   Inc. 
(Oct.    19,    1965) 

IBCA-420-1-64 

Where  a  contractor  is  required  to  perform  extra 
work  of  a  kind  not  provided  for  by  the  contract 

unit  prices,   the  contractor's  actual  cost  of 
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such  performance  is  "tne  proper  basis  for  an 
equitable  adjustment  of  the  contract  price. 

Appeal  of  Peter  Kiewit  Sons'  Company, 
IBCA-405  (Oct.    21,    1965)         72  I.  D.    415 

Where  the  specifications  of  a  road  construction 
contract  authorized  the  contractor  to  take 
certain  actions  that  would  interfere  with  the 
flow  of  traffic  on  an  existing  road  in  a  park, 
but  also  required  that  the  road  be  kept  open  to 
the  public,   the  expense  involved  in  coping  with 
heavy  tourist  traffic  in  the  summertime  cannot 
be  recovered  under  the  theory  that  a  change  in 
the  contract  had  been  made,   where  it  appears 
that  the  contractor  could  have  obtained 
information  as  to  the  number  of  iSummertime 

visitors  that  would  be  expected  to  come  to  the 

park,  and  the  number  of  visitors  who  actually 
came  was  within  the  range  of  what  should  have 
been  expected. 

A  contractor's  claim  that  it  had  been  required  to 
obtain  material  for  highway  fills  from  slopes 
that  previously  had  been  brought  substantially 
to  grade,   rather  than  from  the  areas  specified 
in  the  contract,    is  not  allowable  when  there  was 
no  showing  that  the  contracting  officer  or  his 

authorized  representative  had  ordered  the  work 
in  question;  the  evidence  showed  contractor 

had  re-entered  upon  the  slopes  voluntarily,   with 
no  indication  that  such  re-entry  was  disadvan- 

tageous to  its  operations  or  would  result  in 
excess  costs. 

Appeal  of  Ray  D.    Bolander  Company, 
IBCA-331  (Nov.    16,    1965) 72  I.  D.    449 

Under  a  contract  for  the  construction  of  dikes, 
requiring  the  use  of  material  excavated  from 
borrow  areas,   where  a  substantial  portion  of 
a  borrow  area  containing  suitable  material  as 
staked  by  the  Government  is  withdrawn  from 
use  by  Government  instructions  so  that  the 

contractor's  borrow  operations  are  confined 
to  a  previously  excavated  borrow  pit  that 
became  filled  with  water,   and  was  more 
difficult  to  excavate,   such  instructions 
constitute  a  constructive  change  for  which 
the  contractor  is  entitled  to  an  equitable 
adjustment. 

Where  the  intent  of  the  parties,   clearly  inferable 

from  contract  provisions,  is  that  the  con- 
tractor's reasonable  requests  for  access 

roads  will  be  granted  subject  to  restoration 
of  the  natural  landscape  and  repair  of  damage 

thereto  at  the  contractor's  expense,   the  erro- 
neous interpretation  of  the  contract  by  the 

contracting  officer's  representative,  to  the 
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effect  that  the  contractor's  request  for  more 
than  one  access  road  should  be  denied  because 
of  probable  damage  to  the  natural  landscape, 
constitutes  a  constructive  change  for  which 
the  contractor  is  entitled  to  an  equitable 
adjustment. 

Appeal  of  Lincoln  Construction  Company, 
IBCA-438-5-64  (Nov.    26,    1965)      72  I.  D.    492 
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Under  a  contract  for  surveying  a  power  line, 
where  the  contractor  is  ready  to  proceed 
with  the  work  at  the  agreed  point  at  one  end 
of  the  line,   the  Government's  instructions  to 
commence  work  at  the  opposite  end  of  the  line 
constitute  a  constructive  change  for  which  the 
contractor  is  entitled  to  an  equitable  adjustment. 

Appeal  of  K.   B.   Wood  &  Associates,   Inc.  , 
IBCA-498-5-65  (Mar.    25,   1966) 

The  provision  in  the  standard  Changes  clause 
requiring  a  contractor  to  assert  a  claim  for 
adjustment  within  30  days  after  receipt  of  a 
written  change  order  is  not  applicable  where 
the  change  was  staking  of  the  work  by  the 
Government  that  varied  substantially  from 
a  contract  drawing,    accompanied  by  oral 
instructions  that  were  never  reduced  to 
writing. 

A  contractor's  claim  based  upon  the  fact  that  the 
Government's  staking  for  a  conveyance  channel 
did  not  follow  a  contract  drawing  for  "typical 
section  in  cut"  excavation  work  was  denied  in 
so  far  as  it  concerned  losses  assertedly 

sustained  in  the  claimant's  own  operations  as 

a  prime  contractor,   since  the  contractor's 
failure  to  make  a  timely  protest  to  the  con- 

tracting officer  was  found,    upon  review  by  the 
Board,   to  be  seriously  prejudicial  to  the 
interests  of  the  Government. 

The  board,    in  reviewing  the  question  of  whether 
the  failure  to  make  a  timely  protest  to  the 
contracting  officer  is  prejudicial  to  the 
interests  of  the  Government,    will  review  all 
of  the  circumstances,   and  will  consider  a 
claim  for  equitable  adjustment  on  its  merits 
in  a  situation  where  it  would  be  unreasonable 

and  inequitable  to  refuse  to  waiver  a  protest 
requirement  because  of  commitments  for 
special  equipment  made  by  a  subcontractor 
in  reliance  upon  a  contract  drawing  which 
the  Government  did  not  follow  in  staking  the 

project. 

Appeal  of  Korshoj  Construction  Company, 
IBCA-321  (Jan  31,    1966)  73  I.  D.    33 

Under  a  contract  for  painting  the  interior  of  a 
tank,   where  the  contractor  accepted  without 
protest  to  the  contracting  officer  the  results 
of  testing  by  a  Government  inspector,   but 
asserted  later  that  the  inspector  required 
more  paint  to  be  applied  than  was  called  for  in 
the  specifications,    the  contractor  is  deemed 
to  have  volunteered  any  additional  work  that 

may  have  been  performed  and  is' not  entitled  to 
an  adjustment  of  the  contract  price. 

Appeal  of  Chester  Barrett,    d/b/a  The  American 
Tank  Company,    IBCA-429-3-64  (Feb.  28,   1966) 

Under  a  contract  requiring  that  certain  work  be 
performed  according  to  general  specifications 
and  in  accordance  with  a  typical  drawing  with 
no  provision  for  alternate  methods  of  con- 

struction,  where  it  is  impossible  to  perform 
a  portion  of  such  work  in  accordance  with  the 
drawing,   the  redesign  by  the  Government  of 
the  component  parts  so  as  to  permit  per- 

formance constitutes  a  change  for  which  the 
contractor  is  entitled  to  an  equitable  adjust- 

ment, but  only  as  to  the  time  allotted  for  per- 
formance and  not  with  respect  to  costs  that 

were  not  shown  to  be  related  to  the  change. 

Appeal  of  Haverstick-Borthwick  Company 
IBCA-447-6-64     (Apr.    20,    1966) 

A  contractor  is  entitled  to  an  equitable  adjustment 
for  additional  services  involved  in  cutting  out 
and  replacing  welds  and  having  the  removed 
welds  tested  in  a  laboratory,   when  the  con- 

tractor's welding  work  met  all  tests  specified 
in  the  contract,   and  the  tests  did  not  support 
the  Government  engineer's  belief  that  the  welds 
had  been  improperly  repaired. 

Appeal  of  Electro,  Inc.  ,   IBCA-473-  1-65 

(May  6,    1965)   

A  contractor's  characterization  of  a  claim  for 
unnecessary  accelerated  construction  costs 
of  a  cement  producing  plant  as  a  claim  for 
breach  of  contract  will  not  preclude  the  Board 
from  scheduling  a  hearing  on  the  claim  where 
the  contracting  officer  expressly  states  that  the 
contractor  must  be  relying  upon  some  order 
from  him  to  accelerate  construction  and  more 

facts  are  required  for  resolution  of  the  juris- 
dictional question  presented. 

Appeals  of  American  Cement  Corporation, 
IBCA-496-5-65,  IBCA-578-7-66  (Sept.  21,  1966) 

73  I.D.    266 

Where  the  area  over  which  survey  work  is  to  be 

performed  is  changed  after  award  of  a  contract 
to  a  surveying  firm,  the  increased  amount  to 
be  paid  because  the  new  route  is  rougher  and 
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more  inaccessible  should  be  determined  prin- 
cipally on  the  basis  of  the  rule  of  reasonable 

value;  however,  this  does  not  prevent  con- 
sideration of  the  costs  that  reasonably  could 

have  been  incurred  on  the  changed  work  area 
by  the  contractor  selected  for  the  job  by  the 
Government. 

Appeal  of  Desert  Sun  Engineering  Corporation, 
IBCA-470-12-64  (Oct.   25,   1966)    73  I.  D.   316 

Under  a  contract  for  landscaping  and  planting  of 
ornamental  trees  and  shrubs,  directions  given 
by  the  Government  representative  in  charge  of 

the  project  to  remove  and  replace  shrubs  re- 
cently planted  in  order  to  repair  underground 

utility  lines  constitute  a  constructive  change 

entitling  the  contractor  to  an  equitable  adjust- 
ment. 

Appeal  of  Tree  Land  Nursery,   Inc. , 
IBCA-436-4-64  (Oct.    31,    1966) 

Work  not  required  by  the  specification  but  per- 
formed by  appellant  on  his  own  initiative  with- 

out the  contracting  officer's  approval  is  vol- 
untary and  appellant  is  not  entitled  to  addi- 

tional compensation  for  voluntary  work. 

Appeal  of  Kean  Construction  Company,   Inc. , 
IBCA-501-6-65  (Nov.    9,   1966)    73  I.   D.   349 

A  contractor  was  entitled  to  an  equitable  adjust- 
ment when  a  constructive  change  resulted  from 

the  Government's  failure,   in  establishing  the 
stakes  to  which  riprap  on  a  levee  was  to  be 
placed,   to  follow  a  typical  drawing  which 
clearly  indicated  that  the  levee  was  to  be 
reshaped  to  a  2:1  slope  prior  to  performance 
of  the  riprap  work. 

Appeal  of  Gil-Brown  Constructors, 

IBCA-504-7-65  {N\>v.   28,    1966)   

Inc., 

Under  a  contract  for  a  construction  of  a  power 
line  where  erroneous  data,  used  in  adjusting  and 

"sagging"  of  conductor  cable,  was  furnished  to 
the  contractor  by  a  Government  inspector  whose 
duties  included  participation  in  and  control  over 

the  contractor's  sagging  ope  rations,  necessitatin 
extra  work  to  correct  the  error,  the  contractor  is 
entitled  to  an  equitable  adjustment  of  the  contract 
price  representing  the  expense  of  performing  the 
corrective  work. 

Appeal  of  R.C.    Hughes  Electric  Company,    Inc.  , 
IBCA-509-8-65  (Nov.    30,    1966) 

Where  a  contractor  relies  upon  a  claimed  understand- 
ing with  a  Government  inspector  that  in  order  to 

eliminate  the  need  for  final  cross  sectioning,  pay- 
ment would  be  made  for  a  small  quantity  of  excava- 

tion and  borrow,  even  though  no  work  involving 
that  material  had  been  performed,  the  Board  wih 

sustain  the  contracting  officer's  refusal  to  ap- 
prove such  payments  because  the  contracting 

officer  had  not  asserted  to,   or  been  made  awar.- 
of  the  claimed  understanding. 

Appeal  of  Samkal  Mines,   Inc.  ,  IBCA-582-8-66 
(Dec.    12,    1966) 

A  contract  provided  for  manufacture  of  a  truck 
having  a  rear  axle  capacity  of  18,500  pounds 
and  required  that  such  truck  comply  with  all 
requirements  of  the  California  Highway  Depart- 

ment vehicle  codes  (an  18,000  pound  weight 
limit  being  set  by  one  of  those  codes).     The 
contractor,  having  produced  a  truck  with  a 
rear  axle  weight  of  19,  500  pounds,   is  not 
entitled  to  an  equitable  adjustment  under  its 
claim  of  impossibility  of  performance  for 

altering  and  modifying  the  truck  to  meet  the 
requirements  of  the  code,  where  the  Govern- 

ment had  no  superior  knowledge  or  experience 
in  the  manufacture  of  such  trucks,   the  con- 

tractor took  no  exception  to  the  specifications 
as  permitted  by  the  invitation  for  bids,   the 
record  indicates  that  the  modifications  were 

necessitated  by  the  contractor's  error  in  cal- 
culation of  the  weight  distribution  and  there  was 

no  agreement  by  the  Government  for  equitable 
adjustment  of  the  price. 

Appeal  of  Holan  Division,  The  Ohio  Brass  Company, 
IBCA-584-8-66  (Dec.    29,    1966) 

Under  a  contract  providing  for  estimated  quanti- 
ties and  unit  prices,  and  stating  that  increases 

or  decreases  in  such  quantities  are  to  be  paid 
for  only  at  such  unit  prices,   the  contractor  is 
entitled  to  an  equitable  adjustment  for  additional 
quantities  performed  pursuant,  to  a  change  order 
necessitating  the  duplication  of  supplemental 
work  that  had  been  completed  previously  and 
was  not  contemplated  by  the  unit  prices. 

Appeal  of  Kuiemax  Corporation,   IBCA-444-5-64 
(Jan.    19,    1967)  74  I.    D.   28 

Motions  to  dismiss  appeals  on  similar  grounds  of 
lack  of  jurisdiction  will  be  denied,    where  the 
claims  in  dispute  are  for  increases  in  the  con- 

tract price  and  for  extensions  of  time  for  per- 
formance because  of  asserted  changes  in  the 

work,    such  claims  being  clearly  within  the 
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cognizance  of  the  standard  Changes  clause  of 
the  contract  and  within  the  jurisdiction  of  the 
Board  pursuant  to  the  standard  Disputes  clause. 

Appeals  of  MacDonald  Construction  Company, 
IBCA  -  589-9-66,  IBCA- 599-1 0-66,  IBCA -600- 10-66 
(Mar.    22,    1967) 

Under  a  contract  providing  that  Government  ap- 
proval must  be  obtained  by  the  contractor  prior 

to  the  removal  of  material  from  a  quarry  or 
borrow  pit,  where  the  contractor  commenced 
removal  of  material  from  a  pit  prior  to  its 
request  for  approval  of  such  removal,   and  was 

required  by  the  Government  to  move  its  equip- 
ment to  an  approved  pit,  the  contractor' p 

claim  for  costs  of  such  moving  of  equipment 
is  not  compensable,   and  the  appeal  will  be 
denied. 

Appeal  of  W.  R.  S.   Pavers,   Inc.,   IBCA-445-6-64 
(Mar.   30,    1967) 

Where  in  a  motion  for  reconsideration  the  appellant 

questions  the  Board's  finding  that  a  substantial 
portion  of  a  claim  for  rock  excavation  represents 
work  performed  below  subgrade  for  which  the 
contract  provides  no  basis  for  reimbursement 
but  fails  to  show  that  the  contracting  officer  or 
the  Government  engineering  personnel  concerned 

were  involved  in  any  way  in  the  appellant's  deci- 
sion to  proceed  with  the  subgrade  excavation,  the 

Board's  earlier  decision  that  the  work  so  per- 
formed was  voluntary  and  not  of  the  character 

for  which  the  Government  is  liable  is  affirmed. 

Appe al  of  Kean  Construction  Company,    Inc. 
IBCA-501-6-65  (Apr.   4,   1967)  74  I.  D.     106 

Under  a  road  construction  contract  providing  for 
estimated  quantities  and  for  payment  at  unit 
prices  for  only  that  work  that  was  actually  per- 

formed, the  contractor  is  not  entitled  to  pay- 
ment at  the  contract  unit  price  for  work  not 

performed  due  to  an  underrun  of  quantity. 
Under  a  contract  clause  providing  for  an  equita- 

ble adjustment  for  changes  issued  by  the  con- 
tracting officer,   but  only  to  the  extent  that 

such  changes  result  in  increases  or  decreases 

exceeding  twenty-five  percent  of  the  original 
total  contract  price,   the  contractor  is  not 

entitled  to  an  equitable  adjustment  thereunder 
where  the  underrun  was  not  caused  by  a  change 
order  and  the  decrease  in  the  amount  was  con- 

siderably less  than  twenty-five  percent  of  the 
original  total  contract  price. 

Appeal  of  Kreider  Brothers,  IBCA-545-2-66 
(Apr.   5,    1967) 
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Under  a  negotiated  contract  providing  for  survey 
work  and  the  determination  of  pay  quantities  of 
contemporaneous  construction  work  performed 
by  another  Government  contractor  at  remote  sites, 
where  the  construction  contract  contained  a  pro- 

vision for  a  "normal  winter  shutdown"  period, but  also  stated  that  the  Government  could  require 
or  permit  construction  work  to  proceed  during 
that  period,   the  Government,   in  requiring  or 
permitting  winter  work,    was  obliged  to  consider 
the  access  and  work  problem*  of  the  survey  con- 

tractor (appellant)  in  addition  to  those  of  the 
construction  contractor;  hence  to  the  extent  that 

it  was  necessary  in  the  "normal  winte  r  shutdown" 
period  for  the  appellant  to  proceed  with  survey 
work  and  determination  of  pay  quantities  when 
severe  weather  conditions  prevailed  or  the  sites 
were  inaccessible  because  of  winter  conditions, 
a  constructive  change  was  made  with  respect  to 
work  performed  by  the  appellant  in  such  circum- stances. 

Where  a  survey  contractor's  allotted  time  for  per- 
formance was  tied  directly  to  the  performance 

period  specified  in  a  construction  contract  being 
performed  by  another  party,  and  the  delayed  per- 

formance of  the  construction  contract  due  to  ad- 
verse weather  conditions  made  it  necessary  that 

the  survey  contract  work  be  performed  over  a 
period  of  time  considerably  longer  than  that  orig- 

inally contemplated,    the  survey  contractor  is 
not  entitled  to  additional  compensation  for  pro- 

longation of  his  contract  work  period,    since 
there  is  no  clause  in  the  contract  providing  for 
such  compensation. 

Appeal  of  R.W.    Millard  and  Associates,    Inc., 
IBCA-595-10-66  (Apr.   13,   1967) 

Under  a  tunnel  construction  contract  that  author- 
ized the  use  of  channel  lagging  between  steel 

arches  (to  perform  the  necessary  function  of 
supporting  the  sides  and  roof  of  the  tunnel), 

where  a  change  was  ordered  in  the  contractor's 
proposed  conventional  method  of  attaching  the 
channel  steel  lagging,   which  change  required 

the  cutting  of  notches  in  the  channels  and  re- 
versing the  lagging  so  that  the  pieces  of  lag- 

ging were  fitted  (in  part)  between  the  steel 
arches,   resulting  in  a  technical  restriction  of 

excavation  and  concrete  "pay"  lines,  the  equi- 
table adjustment  contemplated  by  the  standard 

form  of  Changes  Clause  should  not  be  limited 
to  the  expense  of  cutting  the  notches  but  also 
should  provide  reasonable  settlement  for  costs 
that  the  contractor  had  included  in  its  bid  on 
the  assumption  that  the  conventional  lagging 
method  and  associated  wider  pay  lines  would  be 
acceptable  on  the  project. 

Appeal  of  S.S.    Mullen,   Inc.,   IBCA-517-9-65 
(May  15,    1967)  74  I.  D.    152 
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Where  a  contractor  contests  the  propriety  of  a 
downward  equitable  adjustment  in  the  contract 

price,   reflecting  the  deletion  of  certain  elec- 
trical work,   on  the  grounds  that  no  factor  to 

cover  such  work  had  been  included  in  the  bid 

price,  or  that  of  its  electrical  subcontractor, 
in  reliance  upon  their  understanding  that  the 
work  would  be  performed  without  charge  by  a 
public  utility  company,  the  Board  finds  that 

the  contractor  has  failed  to  show  by  the  pre- 

ponderance of  the  evidence  that  the  bid  prices 

in  question  did  not,   in  fact,   include  an  allow- 
ance for  the  performance  of  the  deleted  work. 

In  addition,    the  contractor  did  not  present  a 
reasonable  justification  for  omitting  such  an 
allowance  since  the  electrical  work  was 
clearly  required  by  the  specifications.     The 
Board  also  finds  that  the  amount  of  the  de- 

ductive charge  properly  includes  allowance  for 
overhead  and  profit. 

Appeal  of  Sanders  Construction  Co.  ,    Ltd. 
IBCA-537-12-65  (May  17,    1967) 

A  claim  made  under  the  Changes  clause  in  a 
construction  contract  will  be  denied  where 

acceptance  of  the  appellant's  contentions 
with  respect  to  fabrication  of  steel  beams  for 
a  footbridge  would  require  the  Board  to  ignore 
a  contract  drawing  that  showed  a  profile  of 

the  center  line  of  the  bridge  with  smooth  un- 
broken curved  lines,   and  where  shop  drawings 

first  submitted  by  the  appellant  were  in  con- 
formity with  the  Government's  view  of  what 

was  required  by  the  drawings  (the  appellant 
subsequently  having  submitted  revised  shop 

drawings  containing  a  proposed  beam  fabrica- 
tion method  that  was  not  in  conformity  with  the 

profile). 

Appeal  of  Weiss  Construction  Inc.  , 
IBCA-530-12-65  (June  27,    1967) 

Under  a  contract  for  the  construction  of  a  road 

requiring  the  use  of  a  soft  type  of  rock  known 
as  oolite,  to  be  obtained  from  adjacent  borrow 
areas,   and  where  no  subsurface  investigations 

had  been  conducted  by  the  Government  to  de- 
termine the  availability  of  oolite  in  sufficient 

quantities,  the  contractor  was  entitled  to  rely 
upon  the  representations  in  the  contract  with 
respect  to  the  presence  of  sufficient  oolite 
materials.      Upon  excavation    of  borrow  pits 

designated  by  the  Government  when  the  con- 
tractor encountered  much  harder  rock  that 

was  difficult  to  excavate  and  crush,   and  little 

if  any  oolite  material,   the  condition  so  en- 
countered was  a  changed  condition  of  the  first 

category  within  the  meaning  of  Clause  4  of 
Standard  Form  23A.     The  direction  by  the 
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contracting  officer  that  the  hard  rock  be 
utilized  for  constructing  the  road  was  a  con- 

structive change  and  the  contractor  is  entitled 
to  an  equitable  adjustment  upon  either  theory, 
whether  a  changed  condition  was  encountered 
or  a  constructive  change  was  made. 

Appeal  of  Harris  Paving  and  Construction 
Company,   IBCA-487-3- 65  (July  31 ,    1967) 

74  I.D.    218 

Directions  by  the  contracting  officer  for  the  use 

of  alternative  construction  practices  or  pro- 
cedures that  were  specifically  provided  for  in 

the  contract  did  not  constitute  a  constructive 
change.     At  the  time  the  work  was  performed 
the  contractor  accepted  such  practices  or  pro- 

cedures without  contending  that  excess  costs 
would  be  involved.     The  Board  concluded  that 

this  indicated  that  utilization  of  the  alterna- 
tives to  meet  conditions  encountered  on  a  canal 

project  more  than  fifteen  miles  i:;  length  over 
ridges,   benches,   canyons  and  other  varying 
features  of  the  terrain  was  a  matter  that  had 

been  expected  by  both  parties,    rather  than 
work  of  a  different  character  than  that  required 

by  the  original  terms  of  the  contract. 

Appeal  of  Vitro  Corporation  of  America, 
IBCA-376  (Aug.    24,    1967)  74  I.  D.   253 

Under  a  contract  for  construction  of  school  build- 
ings,  residences  and  paved  areas,   containing 

provisions  requiring  the  contractor  to  protect 
the  work  until  completion  and  acceptance  of 
all  work  required  by  the  contract,   and  for 

optional  taking  of  possession  by  the  Govern- 
ment prior  to  completion  without  acceptance  of 

uncompleted  work,  where  a  Government  in- 
spection resulted  in  a  determination  of  sub- 

stantial completion  subject  to  completion  of  a 
number  of  minor  items,   the  Government  is  not 

required  by  the  contract  terms  to  take  posses- 
sion or  to  give  final  acceptance  as  of  the  date 

of  substantial  completion,   and  the  contractor 
is  not  entitled  to  additional  compensation   for 
furnishing  utilities  during  the  period  between 
the  date  of  substantial  completion  and  the  date 
when  the  Government  took  possession. 

Appeal  of  B&E  Constructors,   Inc. 
IBCA-547-2-66  (Aug.    28,    1967) 

Where  a  specification  providing  for  radiographic 
tests  of  welds  was  deleted  by  an  addendum 
which  merely  provided  that  soundness  of  welds 
meet  or  exceed  the  requirements  of  the  ASME 
Boiler  Code,  Section  VIII,  and  such  Section  is 

228  pages  long  and  consists  of  numerous  cat- 
egories of  varying  applicability,   including 
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provisions  calling  for  spot  radiographic  exam- 
ination and  full  radiographic  examination  in 

certain  circumstances,  such  reference  did  not 
serve  to  incorporate  thereby  the  provisions 
of  the  Code  applicable  to  full  radiographic 

examination.     An  ambiguity  was  thereby  cre- 
ated which  was  not  so  patent  as  to  require 

clarification  and  was  construed  against  the 

drafter  (tne  Government).     The  contractor's 
determination  that  only  spot  radiographic 
examination  was  necessary  was  a  reasonable 
interpretation;  therefore,   requiring  contractor 
to  perform  full  radiographic  examination  of 
welds  constituted  a  compensable  change. 

Where  i  contract  provides  that  ir,  cas--  of  conflict 
between  drawings  and  specifications  the  speci- 

fications shall  govern,   and  a  drawing  depicts 
fillet  welds,   which  do  not  provide  full  strength 
in  corners,   and  the  specifications  prescribe 

welds  of  full  strength,  the  appellant  is  not  en- 
titled to  an  equitable  adjustment  when  required 

to  provide  full  strength  welds  in  the  corners. 
The  Government's  election  not  to  insist  upon 

full  compliance  with  the  specification  in  con- 
nection with  one  aspect  of  the  work  did  not 

preclude  it  from  insisting  upon  full  compliance 
in  another  aspect. 

Appeal  of  MacDonald  Construction  Company, 
IBCA-381  (Sept.    14,    1967) 

Under  a  contract  for  construction  of  a  road,   pro- 
viding that  minor  changes  are  inherent  in  the 

type  of  work  to  be  performed  in  order  to  con- 
form to  field  conditions,   without  adjustment  of 

the  contract  unit  prices  except  as  to  (1)  varia- 
tions in  quantities  exceeding  twenty-five  per- 

cent of  major  items;  (2)  substantial  changes 
affecting  the  character  of  the  work;  or  (3)  in- 

creases or  decreases  in  the  length  of  the   road, 
such  provisions  are  subordinates  (under  the 
contract  conditions  prescribing  the  prevailing 
order  of  conflicting  clauses)  to  a  contract 
clause  permitting  the  Government  to  widen  cuts 
or  flatten  slopes  in  lieu  of  borrow,    provided  that 
the  need  for  such  alternatives  is  determined  by 
the  engineer  before  the  contractor  starts  work  in 
the  particular  cut.     However,    the  burden  of 
proof  is  upon  the  contractor  to  show  by  a  pre- 

ponderance of  the  evidence  the  quantities  of 
common  excavation  involved  in  changes  and 
extra  work;  and  that  the  same  necessarily   re- 

sulted in  significant  increases  in  the  cost  of 
performing  such  work,    in  excess  of  the  reason- 

able cost  of  performing  the  originally  re- 
quired work,    as  well  as  to  rebut  substantial 

evidence  that  the  unit  bid  price  for  common  ex- 
cavation was  improvidently  low  and  was 

partially  due  to  a  mistake  in  bidding. 
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Under  a  contract  for  construction  of  a  road,    where 

the  preponderance  of  the  evidence  shows  that  a 
considerable  amount  of  repairs  and  finishing 
work  were   required  after  a  winter  shutdown  in 
order  to  complete  and  restore  the  roadway 
grades  in  accordance  with  specifications,    all 
paid  for  by  the  Government  under  the  applicable 
contract  unit  prices,    the  burden  of  proof  is  upon 
the  contractor  to  show  that  such  work  constituted 
changes  of  a  major  nature  and  the  submission  of 
proof  of  damages  on  a  total  cost  basis,   con- 

sisting only  of  a  profit  and  loss  statement  indi- 
cating a  net  financial  loss  to  the  contractor 

for  the  second  work  season,   is  not  acceptable 
as  a  proper  measure  of  damages. 

Appeal  of  R.    E.    Hall  Construct on  oom 

£anv_ and Clarence  Draden,    A  Joint  Venture,    IBCA-465-1 1 -64 

(Sept.    26,    1967) 

A  contractor  who  performed  construction  work 
at  a  fish  hatchery  did  not  show  entitlement  to 
payment  for  extra  work  by  asserting  that  in 
estimating  required  grading  and  fill  work  it 
relied  solely  upon  an  erroneous  scale  placed 

on  the  drawings  by  the  Government.     The    ap- 

pellant's employee  who  performed  "takeoff" 
duties  testified  that  he  ignored  dimensions  on 
the  drawings  which  were  at  variance  with  the 
erroneous  scale;  in  addition,   he  took  no  par- 

ticular interest  in  a  Government  estimate  of 

fill  that  was  almost  equal  to  the  actual  project 
quantity,   and  substantially  in  excess  of  his 

"takeoff"  quantity.     The  contractor's  blind 
reliance  on  the  scale  and  accompanying  note 
on  the  drawing  was  found  to  be  unreasonable. 

Appeal  of  L.  B.  Samford,  Inc. 
(Sept.    29,    1967) 

IBCA-643-5-67 

Under  a  contract  for  construction  of  a  Visitor 
Center  including  a  Rotunda  and  office  wing, 
containing  a  special  clause  for  precedence  of 
work  on  the  Rotunda  over  the  work  in  other 

areas  "if  at  all  possible,  "  but  without  other- 
wise requiring  any  order  of  sequence  of  the 

work,  where  the  work  on  the  Rotunda  was  de- 
layed during  investigation  of  foundation  con- ditions in  the  Rotunda  area,   and  where  in  the 

meantime  the  contractor  was  directed  to  pro- 
ceed with  work  on  the  office  wing  but  failed  to 

do  so  until  it  was  able  to  commence  work  on 

the  Rotunda,  and  after  which  time  the  contrac- 
tor worked  concurrently  in  both  areas,  the 

actions  of  the  parties  and  the  interpretation  of 
the  contract  as  a  whole  do  not  support  a  claim 

for  additional  compensation  based  on  an  alleg- 

ed change  in  the  sequence  of  the  contractor's 
operations. 

Appeal  of  Orndorff  Constructs 
IBCA-372  (Oct.    25,    1967) 

Company,  Inc.  , 74  I.  D.   305 
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The  Board  is  not  empowered  to  grant  relief  for 
alleged  importunate  action  by  a  compliance 
officer  which  led  to  substitution  of  a  plumbing 
subcontractor  for  the  subcontractor  from  whom 
the  prime  contractor  originally  had  received 
a  question,   since  all  claimed  irregularities 
took  place  prior  to  award  of  the  contract. 

Appeal  of  Hoel-Steffen  Construction  Company, 
IBCA-634-4-67  (Nov.    2,    1967) 

Under  a  contract  for  the  construction  of  steel 
tower  transmission  line  calling  for  completion 

of  the  work  200  days  after  April' 15,    1964  (but 
consenting  to  the  commencement  of  work  by 
the  contractor  prior  to  such  date  without  loss 

of  credit  as  to  performance  time),  and  pro- 
viding that  the  Government  was  to  furnish  steel 

"expected  to  arrive"  on  certain  specified  dates, 
the  contractor  is  precluded  from  recovering 
additional  costs  allegedly  resulting  from  the 

Government's  delay  in  delivery  of  the  required 
steel  which  did  not,   however,  delay  perform- 

ance beyond  the  date  for  completion  of  the  con- 
tract, although  Government  representatives 

incorrectly  estimated  probable  delivery  of  the 

steel  by  the  end  of  January  1964.     In  the  ab- 
sence of  proof  that  the  Government  directed 

the  contractor  to  begin  work  before  April  15, 
and  in  the  absence  of  an  unqualified  commit- 

ment to  the  contractor  by  the  Government  that 
the  steel  would  arrive  by  the  end  of  January, 
a  constructive  change  was  not  effected. 

Appeal  of  Mark  W.    Chisum  Corporation, 
IBCA-540-1-66  (Nov.    6,    1967) 

CONSTRUCTION   AND   OPERATION— Continued 

Changes  and   Extras — Continued 

A  contractor  is  not  entitled  to  an  adjustment 
allowing  additional  compensation  in  the  ab- 

sence of  a  contract  clause  providing  for  o'uch 
an  adjustment,  where  the  wages  paid  to  his 
employees  are  required  to  be  increased  by 
reason  of  Congressional  amendment  of  the 
minimum  wage  provisions  of  the  Fair  Labor 
Standards  Act,   rather  than  by  direction  of 
the  contracting  officer. 

Appeal  of  Surles-Rupert  Dodge,  Inc.  , 
IBCA-650-6-67  (Dec.    12,    1967) 

Where  under  a  contract  for  the  erection  of  trans- 
mission line  towers  of  a  new  type  the  specifi- 

cations required  that  the  guy  lines  supporting 

the  towers  be  drawn  "snug  but  not  excessively 
tight"  and  that  thereafter  there  should  be  "no 
visible  deformation  of  the  tower,  "  and  where 
early  in  contract  performance  the  parties  by 
their  conduct  evidenced  agreement  that  bringing 

the 'guy  lines  to  a  tension  of  7,000  pounds 
would  satisfy  the  requirements  imposed  by  the 

general  language  of  the  specifications  but  sub- 
sequently the  Government  increased  the  tension 

requirements  to  12,000  pounds,   the  Board  finds 
that  the  imposition  of  the  latter  requirement 
constituted  a  constructive  change  and,   pursuant 
to  a  stipulation  of  the  parties,   remanded  the 

case  to  the  contracting  officer  for  determina- 
tion of  the  amount  of  the  equitable  adjustment. 

Appeal  of  COMPEC  (A  Joint  Venture  of  Common- 
wealth Electric  Co.    and  Power  City  Electric, 

Inc.),   IBCA-573-6-66  (Jan.    4,    1968)         75  I.  D.   1 

Claims  advanced  by  a  prime  contractor  on  behalf 
of  a  masonry  subcontractor  were  denied  where 
vague  and  inconsistent  evidence  was  provided 

in  support  of  allegations  that  the  Government's 
project  engineer  had  effected  constructive 
changes  by  imposing  his  personal  selection 
of  stones,   rather  than  allowing  the  masonry 
work  on  bridges  to  proceed  in  accordance  with 
the  specifications.     The  unconvincing  nature 

of  the  subcontractor's  evidence  was  aggra- 
vated by  the  fact  that  no  claim  of  upgrading 

or  interference  with  the  masonry  work  was 
made  until  many  months  after  completion 
of  such  work;  in  addition,   neither  the  prime 
contractor  nor  the  subcontractor  had  kept 
any  job  records  concerning  the  masonry 
claims. 

Appeal  of  Crowder  Construction  Company, 
IBCA-570-5-66  (Dec.   8,    1967) 

Under  a  contract  to  clear  a  reservoir  of  trees, 
brush  and  debris  in  mountainous  country  at 
evevations  (1)  below  7,388  feet  and  (2)  between 
7,388  and  7,  519.  4  feet,   by  February  8,  1966, 

which  provided  that  storage  in  the  reservoir" 
would  begin  "about  November  1,  1965,  "  and 
which  required  operations  to  be  conducted  so 
that  clearing  was  completed  in  advance  of 
water  being  impounded  by  a  dam,   a  contractor, 
who  encountered  abnormally  high  water  from 
sources  other  than  the  dam  but  who  proceeded 

by  increasing  the  size  of  his  crew  and  sub- 
stituting maunal  labor  for  mechanical  operations 

in  order  to  comply  with  such  provision,  and 
who  completed  all  work  on  November  19,  1965, 
was  not  entitled  to  additional  compensation  on 

the  ground  that  his  performance  was  acceler- 
ated,  where  (i)  he  did  not  request  the  Govern- 

ment to  extend  his  time  to  perform  or  delay 
closing  the  dam;  (ii)  there  is  no  proof  of  any 
Government  conduct  equivalent  to  an  order  to 
accelerate;  (iii)  he  could  have  continued  to 
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perform  some  clearing  both  below  and  above" 7,388  feet  through  February  8,  1966;  and 
(iv)  the  contractor  planned  from  the  outset  to 
complete  all  work  by  November. 

Appeals  of  Humphrey  Contracting  Corporation, 
IBCA-555-4-66,   IBCA-579-7-66  (Jan.    24,    1968) 

75  I.  D.  22 

A  contractor  is  not  entitled  to  an  adjustment  allow- 
ing additional  compensation  in  the  absence  of 

a  contract  clause  providing  for  such  an  adjust- 
ment,  where  the  wages  paid  to  his  employees 

are  required  to  be  increased  by  reason  of 
Congressional  amendment  of  the  minimum  wage 
provisions  of  the  Fair  Labor  Standards  Act, 
rather  than  by  direction  of  the  contracting 
officer. 

Appeal  of  Metropolitan  Patrol  and  Guards,   Inc.  , 
IBCA-681-10-67  (Feb.    13,    1968) 

A  contractor  who  undertook  to  supply  to  the 
Government  snow  removal  machines  shown  on 
current  literature  of  the  contractor  to  be 

equipped  with  rotary  '   indshield  wipers,   is  en- 
titled to  be  compensated  for  installing,   at  the 

Government's  insistence,    rotary  wipers  on  the 
machines,   notwithstanding  a  general  description 
in  the  contract  of  the  machines  to  be  furnished 

as  including  "all  improvements  in  design  and 
construction  shown  in  the  bidder's  current 

literature  for  the  model  offered,  "  where  the 
contract  called  for  "the  latest  current  model 
concept  as  modified  by  those  specifications 
and  the  windshield  wiper  specification  allowed 
the  successful  bidder  to  install  either  less 

costly  "heavy  duty"  wipers  or  rotary  wipers. 

Appeal  of  Edward  R.    Bacon  Company, 
IBCA-646-5-67  (Feb.    20,    1968) 

Where  in  its  request  for  reconsideration  the  appel- 

land  asserts  that  the  Board's  finding  that  no 
change,   actual  or  constructive,   had  occurred, 

as     a  result  of  delay  in  deliveries  of  Govern- 
ment-furnished steel,   is  unsupported  by  any 

substantial  evidence,   but  fails  to  show  that  the 
indicia  of  change  test  had  been  incorrectly 
applied,   the  decision  denying  the  appeal  is 
affirmed. 

Appeal  of  Mark  W.   Chisum  Corporation, 
IBCA-540-1-66  (Feb.    20,    1968) 
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Under  a  contract  providing  that  in  case  of  differ- 
ence between  drawings  and  specifications,  the 

specifications  shall  govern,  where  the  speci- 
fications required  that  a  sidewalk  to  be  con- 
structed should  be  4  inches  in  depth,  the  con- 

tractor was  entitled  to  an  equitable  adjustment 
for  constructing  a  sidewalk  6  inches  in  depth 
as  shown  on  a  drawing,   pursuant  to  a  written 
order  issued  by  the  contracting  officer. 

Appeal  of  Perry  and  Wallis,   Inc.  ,  IBCA-508-8-65 
(Mar.    27,    1968) 

A  contractor's  claim  for  additional  compensation, 
made  under  a  contract  entered  into  with  the 

Federal  Government  and  providing  for  en- 
gineering services  required  for  a  Federal 

transmission  line,   was  denied  where  it  was 
based  upon  the  allegation  that  requests  from 
engineers  and  geologists  employed  by  a 
municipal  power  agency  caused  the  contractor 
to  incur  unanticipated  expense  in  performing 
test  drilling.     There  was  no  showing  that  the 
scope  of  the  contract  had  been  expanded  to 
cover  the  municipal  project  by  an  official 
empowered  to  take  such  action. 

Appeal  of  R.    W.    Millard  and  Associates,    Inc. 
IBCA-663-9-67  (July  9.    1968) 

A  claim  considered  under  the  "Changes"  clause 
of  a  supply  contract  is  denied  where  it  was  not 
asserted  prior  to  final  payment. 

Appeal  of  Century  Research  Corporation, 
IBCA-688-11-67  (Mar.    18,    1968) 

Where  a  prime  contractor  subcontracts  addi- 
tional or  changed  work  required  by  an  au- 

thorized change  order,  the  prime  contractor 

is  not  entitled,  in  the  calculation  of  the  equi- 
table adjustment  of  the  contract  price,   to  a 

separate  allowance  representing  the  subcon- 
tractors' overhead  and  profit,  where  a  con- 

tract provision  specifically  limits  the  allow- 
ance of  a  percentage  of  overhead  and  profit 

to  a  single  expressed  maximum  fee  to  cover 
indirect  costs  and  profit. 

Appeal  of  Perry  k  Wallis,   Inc.  .   IBCA-617- 1-67 
(July  16,    1968) 

The  Board  denies  the  Government's  motion  to 
dismiss  an  appeal  as  beyond  the  purview  of 
its  jurisdiction  where  it  finds:  (i)  that  a  delay 

of  approximately  30  days  in  supplying  a  con- 
tractor with  Government-furnished  steel  had 

no  significant  impact  upon  the  overall  per- 
formance of  the  contract;  and  (ii)  that  the 

Government's  action  in  furnishing  large 
quantities  of  misfabricated  steel  not  only 

disrupted  the  contractor's  assembly  and  e- 
rection  program  as  had  been  recognized  by 

the  contracting  officer  in  a  proposed  amend- 
ment to  the  contract  but  on  a  rather  short 

schedule  job  necessarily  disrupted  the  suc- 
ceeding program  of  conductor  stringing  as 
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well,  with  the  result  that  the  costs  shown  to 

be  attributable  to  the  Government's  action 
were  found  in  both  instances  to  stem  from  a 
constructive  change. 

Appeal  of  Power  City  Construction  &  Equipment, 
Inc.,   IBCA-490-4-65  (July  17,    1968)    75  I.  D.    185 

Under  a  contract  for  construction  of  a  road,    the 
Board  finds  that  rejection  by  the  contracting 

officer's  representative  of  the  subbase,    fol- 
lowing a  visual  inspection,   after  it  was  ready 

for  application  of  the  base  course,    and  his 
direction  to  reprocess  the  subbase,    were 
based  upon  an  erroneous  interpretation  of  the 
specifications  and  constituted  a  constructive 
change  entitling  the  contractor  to  an  equitable 
adjustment;  but  such  adjustment  may  not  in- 

clude the  contractor's  cost  of  utilizing  a  com- 
mercial testing  laboratory  to  establish  that 

the  Government's  rejection  was  unjustified, 
since  such  a  charge  is  an  expense  for  prepar- 

ing and  prosecuting  a  claim  and  is  unauthorized. 

Where  a  road  construction  contract  called  for  310 

tons  of  RC  asphalt,   which  is  not  readily  avail- 
able,   to  be  used  as  prime  coat,    and  the  con- 

tractor procured  the  entire  supply  necessary 
in  advance,   and  the  contracting  officer  there- 

after changed  the  type  to  MC  asphalt,    the  con- 
tractor was  entitled  to  recover  the  cost  of  con- 
verting the  unused  RC  asphalt  to  penetration 

asphalt  (the  most  economic  means  of  disposing 
of  the  excess). 

Where  a  contractor  under  a  road  construction  con- 
tract in  which  a  certain  pit  was  designated  as 

the  source  of  specified  material  was  directed 
to  blend  the  material  produced  with  blow  sand 
(it  having  been  ascertained  that  the  material 
produced  did  not  comply  with  the  specifications), 
an  adjustment  made  by  the  Government  to  com- 

pensate the  contractor  therefor  was  inadequate 
in  that  the  contractor  was  paid  only  at  the  unit 
price  rate  for  the  items  blended  and  should  also 
have  received  compensation  for  the  cost  of  in- 

creased crushing  and  other  difficulties  in  meet- 
ing the  requirements  of  the  specifications  re- 

sulting from  the  blending. 

Where  the  total  amount  of  cover  aggregate  re- 
quired by  the  Government  was  1272.  7  tons,    in- 

stead of  the  2230  tons  estimated  in  the  bid 
schedule,   under  a  road  construction  contract 
providing  for  payment  at  unit  prices  only  for 
work  that  was  actually  performed,    and  further 
providing  for  an  adjustment  of  contract  price 
in  the  event  of  increase  or  decrease  in 
quantity  only  in  several  specified  circumstances, 
in  the  absence  of  a  showing  that  the  exceptions 
are  applicable,    a  contractor  who  overproduced 
cover  aggregate  was  not  entitled  to  be  com- 

pensated therefor,    since  the  possibility  of  an 
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underrun  was  foreseeable  and  it  appeared  that 

the  overproduction  resulted  from  the  con- 
tractor's inability  to  control  production. 

In  a  dispute  over  the  quantity  of  unclassified  ex- 
cavation performed  under  a  road  construction 

contract,   where  the  contractor's  measurement 
was  based  upon  the  average-end-area  method 
required  by  the  contract,    but  was  made  after 
subbase  material  was  in  place,    and  the  Govern- 

ment was  unable  to  prove  that  it  utilized  that 
method,    in  the  absence  of  a  showing  that  the 
presence  of  the  subbase  resulted  in  an  error 

:n  the  contractor's  calculation,    the  Board  finds 
that  the  contractor  established  its  claim  by  a 
preponderance  of  the  evidence;  however,    con- 

tractor is  not  entitled  to  recover  the  cost  of 

employing  an  independent  engineering  firm  to 
perform  the  measurement,    since  such  a 
charge  is  an  expense  of  preparing  and  prose- 

cuting a  claim  and  is  unauthorized. 

Appeal  of  James  Hamilton  Construction  Company 
and  Hamilton's  Equipment  Rentals,   Inc.  , 

IBCA-493-5-65  (July  18,    1968)  75~T.'d.    207 

The  Board  denies  a  Government  action  to  dismiss 

an  appeal  as  involving  a  claim  not  cognizable 
under  the  contract  where,   for  reasons  detailed 
in  an  earlier  opinion  in  the  same  case,  the 

Board  finds  that  the  actions  of  the  Government's 
Supervisory  Engineer--in  assuming  direction 
and  control  of  the  work  and  restricting  the  con- 

tractor's operations  is  a  wholly  unwarranted 
way- -constituted  a  constructive  change  for 

which  the  appellant  is  entitled  to  be  reimbursed 
to  the  extent  it  shows  that  the  costs  claimed  are 

the  natural  and  direct  result  of  the  Government's 
actions. 

Appeal  of  Richey  Construction  Company, 
IBCA-700-2-68  (Aug.    5,    1968) 

Where  a  contractor  under  a  contract  calling  for 
the  construction  in  90  days  of  an  underground 
electrical  distribution  system,  promptly  sub- 

mitted its  proposed  equipment  list  to  the  Gov- 
ernment for  advance  approval  and  conditioned 

its  orders  upon  such  approval,   as  required  by 
the  contract,   and  the  Government,  having 
knowledge  that  delivery  in  compliance  with  the 
contract  performance  period  was  uncertain 

(because  the  contractor's  supplier  would  not 
commence  production  until  all  details  were 

approved)  delayed  invacting  on  such  list  and  in- 
stead issued  a  change  order  changing  the 

switches  on  transformers  to  be  installed,   with- 
out changing  the  contract  completion  date,  the 

burden  of  the  uncertainty  of  delivery  was  shifted 
to  the  Government  and  the  contractor  was  en- 

titled to  an  equitable  adjustment  extending  the 
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time  of  performance  which  reflected  the  full 

consequences  of  the  change,   including  an  allow- 
ance for  the  ensuing  delay  in  delivery  of  the 

equipment,  no  showing  having  been  made  that 
the  equipment  could  have  been  obtained  more 
expeditiously  elsewhere. 

Appeal  of  Schurr  &  Fjnlay,   Inc. 
(Aug.    27,    1968) 

IBCA-644-5-67 
75  I.  D.  248 

Where  the  Government  made  available  a  graded 
and  compacted  site  to  a  contracting  firm  which 
proceeded  to  excavate  foundations  and  footings, 
and  the  excavation  work  was  destroyed  by  cor- 

rective Government  action  (regarding  and  re- 
compaction),   the  necessity  for  the  contractor  to 
perform  the  foundation  and  footing  work  a 
second  time  was  found  by  the  Board  to  require 

an  equitable  adjustment  in  the  appellant's  favor 

pursuant  to  Clause  3,    "Changes.  " 

Appeal  of  Hunt  Building  Marts,  Inc.  , 
IBCA-647-5-67  (Sept.    9,    1968) 

Contractor's  photographs  showing  break  in  alumi- 
num transmission  conductor  taken  at  scene  in 

presence  of  Government  inspectors  immediately 
after  a  conductor  broke  and  dropped  to  the 

ground  substantially  support  contractor's  claim 
that  break  was  due  to  latent  defect  in  conductor. 

Requirement  by  the  Government  for  replacement 

of  the  broken  conductor  by  the  contractor  con- 
stituted a  constructive  change  and  entitled  con- 

tractor to  an  equitable  adjustment  consisting 
of  his  actual  necessary  costs  in  performing  the 
extra  work. 

Appeal  of  R.  C.   Hughes  Electric  Co. ,   Inc.   and 
Donovan  Construction  Co.  ,  A  Joint  Venture, 

IBCA-662-9-67  (Sept.    11,   1! 

Giving  great  weight  to  the  practical  construction 
the  parties  had  placed  upon  the  terms  of  a  con- 

tract that  the  appellant  acknowledged  to  be  am- 
biguous and  noting  that  approximately  five  years 

elapsed  before  the  contractor  advanced  an  in- 
terpretation of  the  contract  at  variance  with 

what  appeared  to  be  the  mutual  understanding 
of  the  parties  as  to  the  nature  of  the  contract- 

ual obligations  assumed  by  them,  the  Board 
finds  that  the  contract  for  delivery  of  cement 
for  the  Glen  Canyon  Dam  was  a  requirements 
contract  and  that  the  appellant  was  not  entitled 

to  additional  compensation  for  the  87,  691  bar- 
rels of  cement  delivered  in  excess  of  the  esti- 

mated requirement  of  3,000,000  barrels. 

Appeals  of  American  Cement  Corporation, 
IBCA-496-5-65  and  IBCA-578-7-66  (Dec.    2,    1968) 

75  I.  D.  378 
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The  Board  found  that  a  general  specification  pro- 
viding that  common  excavation  will  include  all 

required  excavation,   and  that  common  excava- 
tion shall  be  performed  to  the  lines  established 

by  the  contracting  officer  should   not  be  treated 

as  over- riding  the  standard  construction  con- 
tract "Changes"  clause  or  an  extra  work  pro- 

vision.    An  equitable  adjustment  was  authorized 
under  which  payment  would  be  made  for  the 
additional  expense  (beyond  a  unit  price)  of 
excavating  and  backfilling  excess  quantities  of 
materials,  where  the  Government  ordered  a 

core  trench  18-20  feet  in  depth,   rather  than 
one  approximately  10  feet  in  depth,   as  shown  on 

a  Government  drawing  made  part  of  the  con- tract. 

Appeal  of  Robert  A.    and  Bert  Salveson, 
IBCA-697-2-68  (Jan.    13,    1969) 

Contractor  fails  to  sustain  burden  of  proof  of 
constructive  change  where  evidence  shows  con- 

tractor's hope  and  expectation  that  a  trail  he 
was  permitted  to  improve  would  provide  prac- 

tical land  access  to  work  site  without  trespass 
on  contiguous  Crow  Indian  Tribal  land,   but 
fails  to  show  (i)  that  Government  directed, 
required  or  instructed  contractor  to  use  only 
that  means  of  access;  (ii)  that  the  permitted 

route  in  fact  trespassed  on  Tribal  land;  and 

(iii)  that  contractor  in  fact  stayed  on  the  per- 
mitted route. 

Appeal  of  E.  R.    McKee  Construction  Company, 
IBCA-561-5-66  (Mar.    4,    1969) 

Where  a  contract  called  for  the  construction  of 

steel  electric  transmission  towers,  a  substan- 
tial increase  in  the  weight  of  such  towers  over 

the  estimated  weight  stated  in  the  bidding  spec- 
ifications constituted  a  constructive  change, 

for  which  the  contractor  was  entitled  to  an 

equitable  adjustment;  but  the  matter  will  be 

remanded  to  the  contracting  officer  for  determi- 
nation of  the  equitable  adjustment  inasmuch  as 

the  contractor  has  presented  no  basis  for  such 

adjustment  other  than  the  "total  cost"  approach, 
and  resort  to  that  approach  is  unwarranted. 

Appeal  of  R.  C.   Hughes  Electric  Co.  ,  Inc.   and 
Donovan  Construction  Co.   as  Joint  Venture, 
IBCA-604-11-66  (Mar.    10,    1969) 

Under  a  contract  for  the  construction  of  trans- 
mission lines,   a  contractor  is  not  entitled  to 

an  increase  in  its  unit  bid  prices  to  reflect  the 

costs  of  sagging  conductors  because  the  words 
''and  sag"  were  omitted  from  the  description 
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of  two  items  in  the  bid  schedule,  where  the 

Board  finds  that  the  specifications  indicated 

that  sagging  was  required  for  such  items  but 

that  in  the  circumstances  present  the  omission 

of  the  words  "and  sag"  from  the  bid  schedule 
for  the  items  in  question  obligated  the  contrac- 

tor to  seek  clarification  of  the  patent  ambiguity 
prior  to  bidding  in  any  event,   if  he  intended  to 

bridge  the  crevasse  in  his  own  favor. 

Appeal  of  the  Brandon  Company,   Inc.  , 

IBCA-621-1-67  (Apr.    11,    1969) 

Where  the  Government  required  a  construction 

contractor  to  utilize  soil  of  a  marginal  quality 

in  the  processing  of  soil  cement  for  a  road, 

pursuant  to  a  specification  allowing  the  use  of 

a  single  pass  stabilizer  (naming  a  specific 

manufacturer's  product  or  its  equal)  and  there- 
after issued  a  sweeping  modification  of  the 

specifications,  the  contractor,  who  prior  to 

the  modification  attempted  with  a  machine  of 

the  type  named  over  a  period  of  approximately 

three  weeks  to  produce  an  acceptable  road  (in- 
cluding several  days  of  processing  performed 

under  the  direction  of  a  Government  engineer), 

was  entitled  to  an  equitable  adjustment  for  the 

costs  incurred  during  that  period.     The  Board 

concluded  that  a  case  of  legal  or  practical  im- 

possibility had  been  established,  since  an  ac- 

ceptable road  could  not  be  economically  con- 
structed under  the  specifications  with  the  soil 

that  had  been  made  available  by  the  Govern- 
ment. 

Where,  in  a  related  appeal,   an  equitable  adjust- 
ment was  allowed  to  a  contractor  for  specified 

grading  work  performed  prior  to  the  issuance 

of  a  major  contract  modification  involving  the 
processing  of  soil  cement  for  a  road,  which 

adjustment  would  include  labor  and  equipment 

expense  associated  with  such  grading,  the  con- 
tractor was  not  entitled  to  isolate  and  be  paid 

for  additional  grading  on  the  basis  of  a  contract 

unit  price  schedule  found  by  the  Board  to  be 

inapplicable.     The  grading  in  question  was  only 
one  phase  of  the  work  performed  under  the 

modified  method  and  additional  costs  that  may 

have  been  incurred  during  that  phase  could 

not  be  considered  separately,   since  the  equit- 
able price  adjustment  allowable  for  changed 

work  should  be  determined  on  the  basis  of  the 

difference  between  the  work  originally  speci- 
fied and  the  work  as  changed  and  actually 

performed  by  the  contractor- -here  costs  that 
would  have  been  incurred  under  the  originally 

specified  processing  method  may  have  been 
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saved  under  the  modified  method  because  cer- 

tain steps  (such  as  the  use  of  designated  equip- 
ment) were  eliminated. 

Appeals  of  Coe  Construction,  Inc. , 

IBCA-632-4-67,  IBCA-687-11-67  (May  28,   1969) 
76  I.  D.  88 

A  contractor,    under  a  contract  calling  for  tht  in- 
stallation of  waterline  pipe  of  four  possible 

alternative  types,    who  elected  to  utilize  pre- 

tensioned  concrete  pipe,   was  entitled  to  addi- 
tional compensation  for  the  extra  work  involv- 

ed in  encasing    such  pipe  on    certain     curves, 

at  the  Government's  insistence  (which  was  oased 
upon  a  general  requirement  in  the  drawings  that 
encasement  of  pretensioned  concrete  pipe  was 

required  under  certain  conditions),    where  the 

pretensioned  concrete  pipe  specification  entitled 

"Curves  and  bends"  provided  that  no  concrete 
encasement  was    required  on  certain  curves 

if  the  pipe  was  laid  thereon  in  accordance  with 

certain  criteria.     Upon  a  showing  by  the  appel- 
lant that  such  criteria  were  met,    the  Board 

viewed  the  specific  provision  as  an  exception 

to  the  general  requirement,    under  the  circum- 
stances of  this  claim;  but  the  appellant  was 

not  entitled  to  be  compensated  for  damages 

sustained  to  its  work  while  awaiting  encase- 

ment as  a  result  of  a  heavy  rainstorm,    since 

(i)  it  appears  that  the  damage  might  have 
occurred  even  if  encasement  were  not  involved 

and  (ii)  the  Government  is  not  an  insurer  of 

contractors  against  acts  of  nature. 

Appeal  of  Allison  fa  Haney,   Inc.    ,   IBCA- 587-9-66 

(July  24,    1969)  76  ̂ D«  141 

Where  subsequent  to  award  of  a  contract  for  the 
construction  of  a  transmission  line  a  contractor 

requests  permission  (i)  to  substitute  a  sub- 
contractor having  adequate  financial  resources 

for  the  subcontractor  listed  in  its  bid,   or  (ii) 

to  be  allowed  to  perform  the  work  involved  it- 
self, and  where  the  contracting  officer  denies 

the  request  for  substitution  on  the  grounds  that 

there  had  been  no  showing  of  a  change  of 

circumstances  since  the  time  the  contractor's 
bid  was  submitted,  the  Board  dismisses  the 

contractor's  claim  for  increased  costs  at- 
tributed to  being  required  to  use  a  subcontractor 

lacking  the  required  financial  resources  during 

the  crucial  early  months  of  contract  perform- 
ance.    The  dismissal  is  based  upon  findings  (i) 

that  the  subcontractor  listing  paragraph  under 

which  the  request  for  substitution  was  made  con- 
tains no  provision  for  an  equitable  adjustment 

if  a  dispute  arose  as  to  the  contracting  officer's 
action  thereunder;  (ii)  that  a  change  in  the 

specifications  or  in  the  scope  of  the  work  was 
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not  involved;  and  (iii)  that  appellant's  allegations 
that  the  contracting  officer's  action  in  denying 
the  request  for  substitution  was  arbitrary  and 
capricious  was  not  related  to  action  taken  under 

the  Changes  clause  or  other  clause  providing 
for  an  equitable  adjustment  even  though  appel- 

lant did  indicate  that  the  claim  might  be  cog- 
nizable under  the  Changes  clause. 

Appeal  of  Meva  Corporation,  IBCA- 648-6-67 
(Aug.   18.   1969)  76  I.  D.  205 

Changes  and_  Extras — Continued 

failed  to  show  (i)  that  the  piles  used  were  un- 
suitable for  the  job,   or  (ii)  that,   insofar  as  such 

work  was  concerned,   he  had  been  misled  in  any 

way  by  the  specifications. 

Two  claims  for  additional  compensation  are  denied 

where  the  Board  finds  (i)  that  the  contractor's 
interpretation  of  the  disputed  contract  require- 

ment for  the  installation  of  jute  mesh  was  un- 
reasonable,   and  (ii)  that  no  ambiguity  or  deficien- 

cy had  been  shown  to  exist  in  the  door  plans  for  the 
small  buildings . 

Where  a  contractor  operated  with  lightly  loaded 
trucks  and  in  accordance  with  regulations  appli- 

cable to  use  of  a  National  Park  Service  road,  the 
contracting  officer  improperly  required  repair  by 

the  contractor  at  the  latter* s  expense  of  sections 
of  road  which  were  located  between  or  beyond 
points  on  the  road  where  the  project  work  (cul- 

vert installation  and  bridge  repair)  was  per- 
formed by  the  contractor.     General  language  in 

an   "Operation  and  Restoration"  clause  of  the 
contract  was  found  not  to  impose  liability  without 
fault  with  respect  to  the  disputed  repair  work. 

Appeal  of  Herman  H.    Neumann, 
1BCA-682-1 1-67  (Apr.    3,    1970) 

The  release  of  transmission  line  right-of-way  in 
discontinuous  lengths  which  seriously  disrupts 

the  right-of-way  clearing  operation  results  in  a 
constructive  change  entitling  the  contractor  to  an 
equitable  adjustment  for  the  added  costs  ofclear. 
ing  due  to  the  disruption  of  work. 

Appeal  of  L.   0.    Bray ton  &  Company,    IBCA  641-5-67 
(Oct.    16,    1970)  77   I.D.    187 

Appeal  of  Archie  Campbell,  Inc.,  IBCA-726-J 
(Aug.    21,    1969) 

Where  a  contract  for  the  construction  of  a  fishing 
research  vessel  provided  for  the  installation  of  a 
galley  exhaust  fan  with  a  motor  of  approximately 
1/2  horsepower,  a  contractor  who  installed  a  fan 

with  a  motor  of  1/2  horsepower,   which  was  re- 
jected by  the  Government  on  the  ground  that  it 

caused  a  severe  heat  build  up,   was  not  entitled 
to  be  compensated  for  the  additional  cost  of 
replacing  the  motor  with  one  of  3/4  horsepower 
where  the  contractor  made  no  showing  that  it 
could  not  have  alleviated  the  heat  build  up 

through  repairs  of  the  1/2  horsepower  motor  or 
in  some  other  fashion  less  costly  than  utilizing 
a  3/4  horsepower  motor. 

Appeals  of  South  Portland  Engineering    Comp any, 
IBCA-770-3-69,   IBCA-771-4-69     (Dec.    22,    196$) 

Where  the  Government  acknowledged  that  a  speci- 
fication requirement  for  driving  piles  within  a 

2 -inch  tolerance  could  not  be  met,   the  Board 
determined  that  the  deficient  and  misleading 
specification  resulted  in  the  contractor  doing 
additional  work  in  the  pulling,   twisting  and 
aligning  of  the  piles  to  make  it  possible  to 
fasten  glue  lam  beams,   for  which  the  contractor 
was  entitled  to  an  equitable  adjustment  as  a  con- 

structive change.     A  claim  for  additional  work 
involved  in  installation  of  floors,   walls  and 
roof  to  accommodate  the  piles  was  denied,   how- 

ever,  on  the  grounds  that  the  contractor  had 

When,  at  the  time  the  contractor  commences  work, 
the  Government  (i)  presents  to  the  contractor  a 
revised  set  of  drawings  for  a  sprinkler  irriga- 

tion system  and  (ii)  modifies  the  design  of  a 
fence  from  a  contour  fence  to  a  stepped  fence, 

the  contractor  is  entitled  to  an  equitable  adjust- 
ment and  time  extensions  for  the  constructive 

changes  effected. 

Appeal  of  Herman  H.  Neumann  Construction  Compa- 
n^IBCA-761-1-69    (Oct.    16,    1970) 

Where  a  contract  specification  for  pole  top  preserv- 
ative required  the  preservative  to  be  "suitable 

for  troweling"  and  contained  penetrometer  test 
values  which  were  the  only  objective  method  of 
determining  consistency  of  the  material  and 
where  it  was  determined  that  there  was  no  cor- 

relation between  the  penetrometer  test  values  in 
the  specification  and  the  subjective  determination 
of  "suitable  for  troweling,  "  the  Board  finds  that 
rejection  of  the  material  after  the  penetrometer 
values  in  the  specification  had  been  waived  con- 

stituted a  constructive  change  entitling  the  con- 
tractor t«  an  equitable  adjustment. 

Appeal  of  Kamphausen  Northwest,   Inc. , 
IBCA-736-10-68  (Nov.    4.    1970) 

Where  an  RFP  leading  to  the  award  of  a  cost-plus- 
a-fixed-fee  construction  contract  included  an 

item  for  "other  presently  undefinable  work,  " 
and  where  throughout  the  period  of  contract 
performance  the  Government  utilized  this  item 
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to  order  work  and  services  not  covered  by  other 
contract  items,   the  Board  determined  that  the 
contractor  was  entitled  to  be  compensated  for 
the  cost  of  engineering  services  so    ordered 
even  though  the  RFP  was  not  referenced  in  or 
otherwise  incorporated  into  the  contract  and 

notwithstanding  the  Government's  contention 
that  the  services  were  not  ordered  or  accepted 
by  anyone  having  authority  to  do  so. 

Appeal  of  Franklin  W.   Peters  and  Associates, 
IBCA-762-1-69  (Dec.    28.    1970)  77  I.  D.    213 

CONSTRUCTION  AND  OPERATION— Continued 

Changes,  apd_  Extras — Continued 

Where  the  contract  contained  a  provision  that  ap- 
proval of  shop  drawings  shall  not  relieve  the 

contractor  of  any  part  of  its  obligation  to  con- 
form to  the  requirements  of  the  contract,    the 

Government's  approval  of  shop  drawings  differ- 
ing from  the  drawings  and  specifications  did  not 

effect  a  change  to  the  contract.     Accordingly, 

the  contracting  officer's  order  that  the  contrac- 
tor comply  with  the  drawings  and  specifications 

did  not  entitle  the  contractor  to  additional  com- 

pensation. 

The  contractor  is  entitled  to  compensation  for  a 

change  for  moving  a  transmission  line  tower  ap- 
proximately 80  feet  from  where  it  had  been 

erected  to  where  it  should  have  been  erected 
when  the  evidence  shows  that  the  contractor  had 
initially  erected  the  tower  on  a  site  staked  by  the 
Government  as  the  tower   site  and  contractor  had 
made  an  adequate  check  of  such  site  before  e- 
recting  the  tower. 

Appeal  of  the  Brandon  Company,  IBCA-758-1-69 
(Dec.   29,    1970)  77  I.  D.   260 

Where  a  contractor  submitted  invoices  for  sums 

claimed  to  be  due  for  changes  and  subsequently 
executed  change  orders  for  amounts  less  than  the 
invoices,    its  claims  for  the  difference  between 
the  amounts  invoiced  and  the  amounts  fixed  in 

the  change  orders  were  barred  by  accord  and 
satisfaction. 

The  contractor's  execution  of  a  change  order  did 
not  operate  as  an  accord  and  satisfaction  as  to 
matters  not  contemplated  therein. 

The  Board  determined  that  the  contractor  was  en- 
titled to  be  compensated  for  the  installation  of 

blocking  for  fiberboard    panels  which  was  re- 
quired by  neither  the  drawings  nor  the  specifi- 
cations where  the  evidence  belied  the  Govern- 

ment's contention  that  the  blocking  was  such  a 
basic  element  of  good  construction  practice 
that  it  was  not  shown  by  architects  in  their 
drawings.     The  contractor  was  also  entitled  to 
compensation  for  the  installation  of  access  doors 
shown  on  neither  the  drawings  nor  specifica- 

tions where  there  was  no  evidence  the  doors 

were  required  by  any  applicable  building  code. 

Even  though  a  contractor's  interpretation  of  an 
ambiguous  note  on  a  drawing  concerning  Vene- 

tian blinds  was  arguably  reasonable,  its  claim 
to  be  compensated  for  the  installation  of  Vene- 

tian blinds  was  denied  where  the  evidence  re- 
flected the  contractor  was  aware  of  the  am- 
biguity and  failed  to  inquire  of  the  contracting 

officer. 

Where  a  drawing  expressly  stated  that  precast 
finish  concrete  does  not  get  sack  finish,    the 
Government  could  not  require  sack  finish  of 
precast  concrete  panels  and  columns  upon  the 
ground  that  sacking  was  necessary  in  order  to 
obtain  a  satisfactory  finish  without  compensating 
the  contractor  therefor. 

Appeal  of  E.    E.   Steinlicht.    IBCA-834-4-70 
(Mar.    12,    1971) 

A  ship  construction  contractor's  claim  for  an  equita- 
ble adjustment  based  on  the  contention  that  a  de- 

ficiency notice  involving  the  tack  welding  of  cer- 
tain bulkheads  to  the  second  deck  imposed  welding 

standards  beycr.d  the  requirements  of  the  con- 
tract and  thus  constituted  a  constructive  change 

is  denied  where  the  evidence  reflects  (i)  that  there 
was  a  substantial  basis  for  the  issuance  of  the 

deficiency;  (ii)  the  contractor's  interpretation  of 
the  deficiency  was  unreasonable;  and  (iii)  the 
claimed  increased  costs  were  not  proved  to  re- 

sult from  the  deficiency, 

A  ship  construction  contractor's  claim  for  an  eauita- 
ble  adjustment  based  on  the  contention  that  the 

issuance  of  deficiency  notices  involving  the  in- 
stallation of  nameplates  and  labels  was  improper 

and  forced  the  contractor  to  incur  extra  costs  in 
negotiating  the  resolution  of  invalid  deficiencies 
was  denied  because  there  was  no  evidence  the  con- 

tractor performed  extra  work  or  incurred  in- 
creased costs  because  of  the  deficiencies.     The 

Board  upheld  the  contracting  officer's  decision 
reducing  the  contract  price  because  the  contractor 
was  relieved  of  the  necessity  of  installing  certain 
nameplates. 

Appeal  of  South  Portland  Engine  Company,   Inc.  , 
IBCA-807-10-69  (May  7,    1971) 
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A  contractor  18  not  entitled  to  additional  compensation 

beyond  the  contract  price  specified  in  a  supplv 
contract  for  fabricating  a  cryostat.    tor  correcting 

nonconforming  material  in  tubing  lines  pursuant  to 

the  Inspection  clause  of  the  contract. 

Appeal  of  Cryogenic  Associates,   Inc. 
(June  29.    1971) 

IBCA-861-7-70 

CONTRACTS— Continued 
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Where  the  evidence  failed  to  establish  that  various 
malfunctions  in  fire  alarm  systems  installed  by  the 

contractor  were  the  contractor's  responsibility  un- 
der warranty  and  guarantee  clauses,  a  site  visit  an 

work  performed  by  the  contractor  during  such  visit 
pursuant  to  directives  of  the  contracting  officer 
constituted  compensable  work. 

Absent  a  showing   that  a   project   inspector   has  been 
given  greater  authority   than   included   in  an  ex- 

press delegation,   actions   clearly  outside   the 
delegation  will   not   be  recognized  as  binding  on 
the  Government . 

Appeal  of   F.    H.    Antrim  Construction  Co.,    Inc. , 
IBCA-882-12-70   (July  28,    1971)    78   I.D.    265 

A  claim  for  an  equitable  adjustment  under  the  Changes 
clause  to  reflect  the  cost  of  installing  an  automatic 
fire  prevention  sprinkler  system  during  construction 

of  a  building  is  denied  where  the  contract  specifica- 
tions clearly  called  for  such  a  system  and  were 

complementary  to  the  drawings  under  the  contract 
provision  which  states  that  anything  shown  in  one 
and  not  in  the  other  will  be  of  like  effect  as  if 
shown  on  both. 

Appeal  of  Mattefs  Construction  Company, 
IBCA-870-9-70  (Aug.    18,    1971) 

A  dredging  contractor's  claim  based  upon  the  non- 
availability of  a  spoil  area  and  asserted  under  the 

Changes  and  Differing  Site  Conditions  clauses  is 
denied  where  the  Board  finds  the  contract  does  not 

indicate  the  specific  terms  upon  which  the  spoil 
area  will  be  made  available  and  the  contractor  has 

failed  to  even  allege  with  particularity  the  assur- 
ances purportedly  received  from  representatives 

of  both  the  Government  and  the  private  landowner 
prior  to  bidding  with  respect  to  the  spoil  area  in 

question. 

Appeal  of  West  Coast  Dredging, 
(Nov.   26.    1971) 

Inc..  IBCA  -906-6-71 
78  I.D.  338 

Where  a  Bureau  of  Land  Management  timber  sale 

contract  required  the  purchaser  to  rock  a 
designated  road  under  certain  specifications, 

In  the  absence  of  a  "change"  clause  in  the 
contract,  Bureau  personnel  could  not  uni- 

laterally require  the  purchaser  to  rock 
another  road  instead;  nevertheless,  the 
parties  could  agree  to  a  modification  of 
the  original  contract. 

Appeal  of  Fire  Detection  Service,  Inc. 
(Mar.  29,  1972) 

IBCA-901-4-71 
79   I.D.    125 

Parker  Industries, 

1971)  
  

Inc.,  4  IBLA  117  (Nov.  30, 

Where,  under  a  contract  for  the  construction  of  a  dai 
calling  for  excavation  of  a  cutoff  trench  to  sound 
rock  (shown  on  the  plans  and  specifications  to  be 
at  a  depth  of  bO  teet) ,  the  Government  first  erro- 

neously staked  the  depth  of  the  trench  to  28  feet 
and  thereafter  to  42  feet  before  rock  was  ultimatel] 
reached  at  60  feet,  and  the  contracting  officer  is 
sued  a  change  order  to  compensate  the  contractor 
for  certain  additional  expenses  caused  thereby,  in- 

cluding the  increased  cost  of  dewatering  the  trench 
at  the  specified  depth,  but  refused  to  provide  for 
the  increased  cost  of  backfilling  on  the  ground  thai 
the  contractor  was  charge  at  the  prebidding  stage 
with  the  knowledge  that  backfilling  would  be  re- 

quired at  the  60  foot  depth,  the  contractor  was  also 
entitled  to  an  equitable  adjustment  for  its  addi- 

tional cost  of  backfilling  resulting  therefrom.  Th« 
issuance  of  the  change  order  constituted  an  acknowl- 

edgement of  Government  responsibility  for  the  direct 
consequences  of  the  erroneous  staking  and  it  was 
therefore  inconsistent  to  include  the  dewatering 
costs  but  not  to  compensate  for  the  backfilling  as 

Under  a  provision  relating  to  borrow  operations,  of 
a  contract  for  the  construction  of  a  dam,  which  re- 

quired the  contractor  to  (i)  develop  and  submit  for 
approval  a  plan  for  the  production  of  proper  pro- 

portions of  Zone  1,  2  and  3  materials  and  (ii)  ir- 
rigate Zone  1  material  in  borrow  pits  at  least  30 

days  prior  to  anticipated  use,  and  which  authorized 
the  Government  to  designate  limits  or  locations  of 
borrow  pits  in  the  borrow  areas  designated,  upon  a 
failure  of  the  contractor  to  submit  such  a  plan 

prior  to  commencement  of  borrow  operations  and  to 
Irrigate  30  days  in  advance,  the  Government  was  en- 

titled to  issue  directions  for  the  development,  use 

and  irrigation  of  the  borrow  areas  and  such  direc- 

tions did  not  constitute  a  compensable  change  or  re- 
lieve the  contractor  of  its  contractual  responsibi- 

lities. 

contractor  under  a  contract  for  the  construction  of 

a  road,  which  alleged  that  it  was  prejudiced  by  the 

Government' 8  failure  to  disclose  the  existence  of 
mass-haul  diagrams  showing  the  location  and  quanti- 

ties of  excavation,  fill  and  waste,  but  which  made 
no  inquiry  therefor,  was  not  warranted  in  assuming 

by  virtue  of  a  contract  drawing  of  a  "typical"  sec- 
tion with  cut  and  fill  approximately  balancing,  the 

roadway  as  constructed  would  be  a  balanced  half-cut, 

half-fill,  "simple"  road,  where  a  profile  drawing 
of  the  roadway  revealed  numerous  sections  of  cuts 
and  fills  at  centerline,  ,the  contract  provided  for 
payment  for  overhaul  of  excavation  for  the  roadway 
beyond  a  free  haul  distance  of  1000  feet,  and  an 

adequate  site  investigation  and  examination  of  other 
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contractual  data  all  should  have  Indicated  to  the 

contrary,  since  a  typical  section  by  accepted  prac- 
tice is  not  intended  to  show  a  specific  relation- 

ship between  the  amounts  of  cut  and  fill  to  be  ex- 
pected at  a  given  location. 

•/here  a  contractor  under  a  contract  for  the  con- 
struction of  a  tunnel,  which  provided  that  cavitie 

or  fissures  may  be  encountered,  in  the  course  of 
excavation  in  limestone  found  and  was  required  to 
fill  in  solution  caverns  (the  presence  of  which  in 
limestone  is  common)  with  grout  and  grout  sand,  the 
existence  of  such  caverns  did  not  constitute  a 

changed  condition.   Utilization  of  the  grout  and 
grout  sand,  rather  than  concrete,  to  fill  in  the 
voids  was  contemplated  by  the  contract  and  was  not 
an  attempt  by  the  Government  to  take  unreasonable 

advantage  of  the  contractor's  erroneously  low  bid 
for  groat  sand,  the  correction  of  which  is  beyond 

the  Board's  Jurisdiction. 

A  contract  for  the  construction  of  a  dam  and  other 
related  work  which  afforded  the  Government  the 
right  to  design,  test,  adjust  and  control  the  con- 

crete mixes  necessary  for  construction,  should  be 
regarded  as  containing  an  implicit  requirement  that 

such  right  be  exercised  with  reasonable  regard  for 
the  pumpability  and  placeability  of  the  mixes  de- 

signed. Where  the  record  established  that  the 
Government  did  not  take  those  factors  sufficiently 
into  account  with  respect  to  certain  mixes,  a  con- 

structive change  occurred  and  the  contractor  is  en- 

titled to  be  compensated  for  the  delay  and  disrup- 
tion of  its  work  resulting  therefrom. 

Steenberg  Construction  Company.  IBCA-520-10-65 
(May  8,    1972) 79  I.D.    158 

use  of  borrow  is  denied  where  the  grading 
subcontractor   failed   to   follow  known  and 
established  procedures   for  obtaining 
timely   review  of   the   resident  engineer's 
decision  by  the  district  engineer  before 
the  borrow   forming  the  basis  of   the   claim 
was  placed,    thereby   foreclosing  the  Govern- 

ment  from  exercising  options  which  would 
otherwise  have  been  available  to  it  and 
which  the  procedures   established   for  re- 

view of  subordinate's  decisions  were 
designed   to  secure. 

Appeal  of  John  H.  Moon  &  Sons,    IBCA-815-12-69 
(July   31.   1972)  79  I-D.  465 

In  determining   the  number  of  acres   contained 
within  the  project   area,    the  Board  finds 
that    the  area  is    to  be  measured  horizon- 

tally where  such  method  of  measurement   is 

clearly  manifested  by  all   contract   provi- 
sions  relating   to  measurement   and  spacing. 

Appeal   of  R.   G.   Moore,   d/b/a  R.   G.   Moore  Co. , 
IBCA-963-4-72    (Nov.    10,    1972) 

A  claim  of   a   road   construction  contractor 
for  an  overrun  of   cover  aggregate  is 
denied  where   the  Board   finds:    (f)    that 
the  appellant  has    failed   to  show   that 
the  overrun   resulted   from  an  order 
by   the  Government  or  was   required   to 
meet  the  specifications  and   (ii)    that 
the  fact   the  contract  may  have  been  more 
difficult   to  perform  than  was   anticipated 
does   not   constitute  a   compensable   change. 

Where  a  contract  bid  invitation  provided  for 
alternative  methods    for  the  construction  of 
a  road,   and  the  specifications   required  the 
placement   of  4  Inches   of  surfacing  material 
Instead  of  the  6  -Inches  shown  In  the  plans 
without  Indicating  any  change   In  eleva- 

tion or  in  the  specified  cross-section  pro- 
files,  the  contractor's   action  to  substan- 
tially complete   the  subgrade  elevation  2 

Inches  higher  In  order  to  achieve  the  same 
finished  surface  elevation  and  the  acquies- 

cence of  the  Government  supervisor  con- 
stituted a  contemporaneous   Interpretation 

of  ambiguous  specifications.     The  ambigu- 
ity having  been  resolved  by  conduct  of  the 

parties   amounting  to  an  agreed  upon,   rea- 
sonable  interpretation   of   the  specifica- 

tions,  subsequent   directions  by   the  Govern- 
ment  to   change   the  suberade  elevation  were 

compensable   contract    changes. 

Inc.,    IBCA-961-3-72 

Appeal  of  R. 
(July   14,    1972) 

Erwin. Contractor,  TBCA-P63-«-70 

79  I.D.  539 

Schriock  Construction, 
(Jan.  9,  1973) 

Where  the  contractor's  interpretation  of  an 
arguably  ambiguous  construction  contract 

provision  governing  variations  in  inter- 
nal pipe  diameters  would  largely  nullify 

a  limitation  on  the  length  of  the  pipe 
over  which  the  maximum  internal  variation 

of  the  pipe  could  extend  and  where  the 

contractor  did  not  protest  the  Government's 
interpretation,  but  took  actions  which  were 

only  consistent  with  agreement  to  or  acqui- 
escence in  the  Government's  interpretation, 

the  Board  holds  that  a  disagreement  with 

the  Government's  interpretation  first 
expressed  over  three  months  after  a  problem 
with  internal  pipe  diameters  was  brought 

to  the  contractor's  attention  by  the  rejec- 
tion of  a  substantial  quantity  of  pipes  was 

untimely  and  the  contractor's  claim  for  a 
constructive  change  based  on  misinterpreta- 

tion of  the  contract  was  denied. 

A  claim  prosecuted  by  a  grading  subcontractor 
in  the  name  of  the  prime  contractor  and 
based  upon  the  alleged  improper  refusal 
by  a  resident  engineer  to  approve  a  bor- 

row pit  for  use  within  a  reasonable 
scraper  haul  of  fill  areas  requiring  the 

Where  the  Board  found  that  the  contracts  contem- 
plated that  repair  of  listed  defects  in 

accordance  with  the  Concrete  Manual  was  per- 
missible and  the  Concrete  Manual  contained  a 

provision  providing  that  "repairs  should  not 
be  permitted  when  the  imperfections  or  damage 



152 

CONTRACTS — Continued 

CONSTRUCTION  AND   OPERATION — Continued 

Changes  and^  Extras — Continued 

are    the    result   of   a   continuing   failure   to 

take  known   corrective   action",    the   Board   rules 
that   a  reasonable   interpretation  of   the  quoted 
provision  would   permit    the   denial   of   otherwise 
allowable   repairs    if    the  defects   or   damage  were 
attributable   to   the   contractor's    continued   or 
prolonged   failure   to   implement  measures  which 
the   contractor   either  knows   or  as   a   reasonably 
skilled   contractor  should  know  would   eliminate 
or  alleviate   the   defects.      The  evidence  having 
established   the   cause  of    a  particular   defect 
and   that    the   defect   occurred   in  significant 
numbers   of   pipes    over  a  substantial  period  of 
time,    the   refusal   to  permit   such   defects    to  be 
repaired   did  not   constitute   a   change    to   the 

contract.      The  Government's    refusal    to   permit 
certain  other   repairs  which   the   evidence   estab- 

lished was   based  on   concern   for   the   integrity 
of   any    repair  generally    rather   than   the   contrac- 

tor's   continuing   failure   to   take  known   corrective 
action   did   constitute  a   change   to   the   contract. 

Where    the   Concrete  Manual   placed   limitations   on 
the   repairable   area  of   certain  defects   and   did 

not    limit   the   repairable  area  of   certain  other 
defects  but    the   evidence   established   that   all 
such   defects  were   not    repairable  without   regard 

to   magnitude   and   extent,    and   the   evidence  estab- 
lished  that   repairs-  normally   permitted  by   the 

Concrete  Manual  were   not  allowed,   but   evidence 
of    the   extent    of   defects    on   rejected   pipes  was 
lacking,    the   Board  holds    that    the   contractor 
has    failed   to   carry    its   burden   of  proof   that 

pipes   were   improperly   rejected.      As    to  identi- 
fied pipes  which   appellant's    expert  witness 

testified  were    repairable    in  accordance  with 
the   Concrete  Manual,    the  Board  holds    that   appel- 

lant has   established  prima    facie   that    the  pipes 
were   improperly   rejected. 

Where   the  Government  refused   to   allow   repairs    to 
certain  defects   permitted  by   the   Concrete 
Manual   prior    to   conducting  hydrostatic   tests 
on   the   pipes    and   it   appeared   that   at    least 
some   of    the  pipes   would  have  passed   the   test 
and  been   acceptable   if   repairs   in  accordance 
with   the   Concrete  Manual  had  been  allowed, 
the   Government  by   its   actions  has  made   the 
evidence   unavailable   and   the  Board   utilizes 

a  "jury   verdict"   approach   to   determine   the 
number   of   pipes  which    could  have  been   repaired 
under   the  Concrete  Manual   and  made   acceptable. 
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Where    the   evidence    failed   to   support    the   contrac- 
tor's   claim  as    to   the   amount   of   extra   repair 

work   and   testing   required  by   the  Government 
and   the. quantity   of   pipe  which  was   improperlv 
rejected   and   there  was    substantial  evidence 
that   the   contractor  had   underbid   the  work   and 

that   a   significant  portion  of    the   contractor's 
costs    in   addition   to   its   estimates   was   due   to 
factors   such   as   unproven   or   unsuitable  machinery 
and   equipment,    improper  maintenance   and    inexperi- 

enced  and   unskilled    labor,    justification   for    the 
total    cost  method    of    computing   an   equitable 
adjustment   has   not  been   established.      The   Board 
holds    that    the   equitable   adjustment    due    the 
contractor  may   properly   be    computed   on   the 
basis    of   summaries   of   costs    from   appellant's 
books    and   records,   overruling   a  Government   objec- 

tion  to   such   cost   presentation  made    for    the   first 
time   on  brief    that   the  books   and   records    from 
which    the  summaries  were   prepared  were  not 
available   at    the  hearing,    since   the    record 
revealed   that   appellant  had   repeatedly   offered 
to  make   its   records   available    for   audit   by    the 
Government   prior  to   the  hearing. 

The  Board   denied    the  Government's  motions    to 
dismiss   as   beyond   the   jurisdiction   of   the 

Board,    the   contractor's    claims    to  be   compen- 
sated  for  inefficiency   resulting   from   the 

interim  wrongful   rejection   of   substantial 
quantities   of   pipes    and   for   reinbursement   of 
a  sum  paid   to   its    subcontractor  because  of 
the   unavailability  of  pipe    for   laying  which 
was   allegedly   attributable   to   the  Government's incorrect    interpretation   of   the   contract   as    to 
permissible   internal   diameters    of   the   pipe 
On   the  merits    the   latter   claim  was   denied, 
since   Government   responsibility    for    this   pay- 

ment  had  not   been  established. 

A  Government  motion    to   dismiss    as   beyond    the 
jurisdiction   of    the  Board   a   claim  arising  out 
of   severe   and   arbitrary   inspection  was   denied, the  Board  holding   that   such   a   claim  was   not 
readily   distinguishable    from   claims   based  upon 
the   imposition  of   excessive  standards   of  work- 

manship which   claims   are    clearly   cognizable  by 
the  Board   as    constructive   changes.      A   contrac- 

tor's  claim  for  lost  profits   in  such  circumstances 
was    dismissed  as   beyond   the   jurisdiction   of   the 
Board   since   the   concept   of   an  equitable  adjustment 
excludes   anticipated  or  unearned   profits   on  work 
not   accomplished. 

Where    the  Government    required  hydrostatic   tests 
of   pipes    in  excess   of    those   specified  by    the 

contracts,    the   Board   rules    that    the   contractor's 
entitlement    to   compensation   for   such    tests 
could   properly   turn  on   the   results   of   the   tests 
inasmuch   as    the   Inspection  and  Acceptance   Clause 
of    the   General   Provisions    (Standard  Form   23-A, 
April    1961  Edition)    allows    the  Government   at    any 
time  before   final  acceptance   of   the  entire  work 
to   request   the   removal   of    completed  work   at    the 

contractor's   expense   if   the  work  does  not   conform 
to   contract    requirements    and    for   an   equitable 
adjustment    to   the   contractor   if   the  work  does 
conform   to   the   contract. 

A   contractor's    claim   for   interest   as   part   of 
an   equitable   adjustment  was   denied  where    there 
was  no  evidence  of  specific   loan   transactions 
or   of   payments   of   interest   in   the   record. 

Appeals   of  Cen-Vi-Ro   of  Texas,    Inc.,    IBCA-718-5-68 
and   IBCA-755-12-68   (Feb.    7,    1973)  80   I.D.    29 

Under   a   CPFF   contract    requiring  the  suc- 
cessful  completion   of   the   design   and 

conversion  of  a  plant  under  Phase  I 
for   a   stated   ceiling   cost,   where   the 
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contractor's  proposal  containing  a 
design  and  specific  modifications  is 

incorporated  into  the  contract  expressly 
to  satisfy  the  work  statement  require- 

ments pertaining  to  design  and  needed 
modifications,  the  additional  work  and 
equipment  subsequently  found  to  be 
required  because  existing  equipment  or 
facilities  proved  inadequate  are  held 
to  constitute  changes  not  subject  to 
the  specified  ceiling  cost. 

Chemical  Construction  Corporation,  IBCA-946-1-72 
(Feb.  8,  1973) 

Where  a  supply  contract  which  provided  for  the 
delivery  and  installation  of  a  television 

antenna  system  did  not  contain  a  "Suspension 
of  the  Work"  or  other  "pay  for  delay"  clause 
and  the  Government  issued  a  modification 

postponing  the  delivery  date  because  the 
building  in  which  the  system  was  to  be 
installed  had  not  been  completed,  the  Board 
dismissed  as  beyond  its  jurisdiction  the 

contractor's  claim  for  costs  incurred  in 
maintaining  a  crew  in  readiness  to  perform 

the  installation  inasmuch  as  the  postpone- 
ment of  the  delivery  date  was  not  a  change 

within  the  meaning  of  the  "Changes"  clause. 

Cosmos  Engineers,  Inc.,  IBCA-979-12-72 
(Mar.  28,  1973)  80  I.D.  245 

contractor's  claim  for  the  cost  of  repairing 
a  lagoon  which  was  allegedly  damaged  because 
a  dike  not  required  by  the  contract  channeled 
floodwaters  from  a  rainstorm  into  the  lagoon 

was  denied  where  the  evidence  did  not  estab- 

lish Government  responsibility  for  the  exis- 
tence of  the  dike,  a  portion  of  the  damage 

was  attributable  to  an  open  sewer  trench 

which  was  the  contractor's  responsibility 
and  the  evidence  did  not  establish  that  the 

dike  was  a  principal  causative  factor  in 
flood  damage  to  the  lagoon.   Under  the 
Permits  and  Responsibilities  clause  (Article  12 

of  Standard  Form  23-A,  June  1964  Edition), 
the  contractor  is  responsible  for  the  work 
until  completion  and  final  acceptance. 

Appeal  of  F.  H.  Antrim  Construction  Co.,  Inc. 

IBCA-914-6-71  (Apr.  20,  1973)         80  I.D. 

Where  the  contract  drawing  of  the  planned 

reconstruction  of  a  boat-launching  ramp 
is  confirmed  by  pre-bid  site  observations, 
the  contractor's  interpretation  that  the 
drawing  correctly  located  the  ramp  in 
respect  to  existing  structures  was  a 
reasonable  one  on  which  he  relied  to  his 

detriment,  and  the  ambiguity  resulting 
from  the  drawing  errors  is  construed 

against  the  originator,  the  Government, 

whose  order  to  extend  the  ramp  further 

into  the  canal  than  shown  was  a  construc- 
tive change  order. 

Anneals  of  C.  A.  Davis.  Inc.,  IBCA-929-9
-71 

"and  IBCA-960-3-72  (June  12,  1973) 

Where  the  contract  obligated  the  Government  to  provide 
borrow  sources  where  sufficient  quantities  of  suit- 

able materials  were  not  available  from  roadway  exca- 
vation as  planned  and  where  the  Government  did  not 

comply  with  this  obligation  when  the  condition  was 
called  to  its  attention,  the  Board  holds  that  direc- 

tives which  required  the  contractor  to  "scrounge 
around"  for  borrow  and  to  rearrange  the  available 
material  constituted  a  constructive  change. 

Appeal  of  Phi  Contractors,  IBCA-874-11-70 
(Oct.  23,  1973)  80  I.D.  667 

Where  a  contract  for  the  construction  of  two  power 
lines  provided  that  the  Government  had  placed  a 
center  hub  at  each  tower  location  but  that  the 
contractor  was  to  check  stationing,  alignment  and 
elevation  of  each  center  hub  and  to  replace 
missing  or  destroyed  center  hubs,  the  Board 

rejected  the  contractor's  contention  that  the 
fact  some  of  the  hubs  were  missing  made  the 

specifications  defective  since  the  contract  con- 
templated that  some  of  the  hubs  might  be  missing. 

Although  the  contractor  failed  to  give  the  notice 

required  by  paragraph  (b)  of  the  Changes  clause 
or  paragraph  (c)  of  the  Suspension  of  Work  clause, 
the  Board,  under  the  circumstances  present  here, 
considered  the  claim  for  a  constructive  change 

or  suspension  of  work  while  the  Government  re- 
placed the  missing  hubs  on  the  merits,  holding 

that  the  contractor's  failure  to  assert  the  claim 
at  an  earlier  time  was  a  factor  to  be  considered 

in  determining  whether  the  contractor  had  satis- 
fied its  burden  of  proof. 

Where  a  road  was  not  in  the  location  specified  b> 
the  drawings  and  the  Government  relocated  two  of 
the  towers  in  order  to  avoid  difficulties  and 

expenses  associated  with  having  the  legs  of  one 
of  the  towers  located  on  the  slope  of  a  cut 
through  which  the  road  had  been  constructed,  the 
Board  holds  that  the  specifications  were  defective 
and  that  the  contractor  was  entitled  to  an 

equitable  adjustment  for  all  costs  incurred  in 
attempting  to  perform  under  such  specifications 
in  accordance  with  the  Changes  clause.   Claims 
Involving  defective  specifications  are  recognized 
exceptions  from  the  notice  requirements  of  the 
Changes  clause  and  need  only  be  asserted  within 
a  reasonable  time  and  before  final  payment. 

A  contractor's  claim  for  an  equitable  adjustment 
for  costs  incurred  In  allegedly  accelerating 

performance  of  the  work  was  denied  where  appel- 
lant failed  to  establish  that  the  costs  claimed 

resulted  from  the  denial  of  proper  requests  for 
time  extensions,  rather  than  from  a  belated 
attempt  to  overcome  the  effects  of  inclement 
weather,  insufficient  and  Inadequate  equipment, 

etc.,  for  which  the  Government  was  not  responsible. 

Appeal  of  Electrical  Enterprises.  Inc. 

(Mar.  19,  1974) 
IBCA-971-8-72 
81  I.D.  114 
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The  Government's  notion  to  dismiss   for  lack  of 
Jurisdiction  a  claim  asserted  under  the  changes 
clause  of  a  construction  contract  was  denied 

where  the   funding  schedule  adopted  by  the  con- 
tracting agency  Increased  the  time  required  for 

performance,   altered  the  approved  construction 
program  and  led  to  a  cessation  of  work  for  lack 
of  funds;   the  contingency  provisions  of  the 
Funds  Available  for  Earnings  Clause  were  not 
Involved  when  Congress  appropriated  funds  in 
the  amount  deemed  necessary  and  requested  by 
the  contracting  agency  and  Congress  was  not 
the  source  of  the  fund  shortage;   the  Govern- 

ment's assertion  that   the  fund  shortage  was 
a  breach  of  contract  over  which  the  Board  has 
no  Jurisdiction  was  erroneously  based  on  cases 
wherein  Congress  has  reduced  or  failed  to 
appropriate  the  funds  requested  of  it. 

Appeal  of  S.   A.   Healy  Company,    IBCA-944-12-71 
(June  25,   1974)  81  I.D.   354 

A  changes  claim  Is  denied  where  the  appellant 
contends  that   the  representatives  of  the 
contracting  officer  improperly  failed  to 
issue  instructions   for  the  removal  of  un- 

stable foundation  material  at   specified 
locations  and  for  its  replacement  with 
gravel   filter  material  but   the  evidence 
indicates  that   the  failure  of  the  Govern- 

ment representatives  to   issue  such  instruc- 
tions was  simply  a  recognition  by  them 

that   it  was  within  the  contractor's  pre- 
rogative to  determine  the  methods  and  equip- 

ment to  be  utilized  in  performing  the  contract. 

Appeals  of  George  A.   Grant.   Inc..   IBCA  NOS. 
-1000-7-73,  -1005-10-73     and  -1006-10-73 
(Sept.   24,    1974)  81  I.D.   580 

Where  under  a  contract   for  a  printing  press  a 
contractor  is  required  to  furnish  a  device 
known  as  a  punch  in  order  to  meet   its  alleged 
contractual  obligation  and  where  the  evidence 
of  record  shows  that   the  punch  was  listed  as 
an  optional   item  of  equipment   in  the  descrip- 

tive literature  accompanying  the  bid  upon  which 
the  contract  was  based,   the  Board  determines 
the  contract   price  should  be  equitably  adjusted 
to  reflect  the  furnishing  of  the  punch. 

Appeal  of  Harrls-Seybold  Company   (A  Division  of 
Harris- Intertype  Corporation).    IBCA-1017-1-74 
(Nov.    27,   1974)  81  I.D.    663 

An  agreement  for  the  performance  of  extra  ex- 
cavation work  which  provides  that  such  extra 

work  will  be  performed  at  the  contract  unit 
price  is  not  in  conflict  with,  and  does  not 
supersede  a  clause  of  the  original  contract 
providing  for  adjustment  of  contract  unit 
prices  in  the  event  that  the  actually  performed 
quantities  of  work  related  to  such  unit  prices 
shall  exceed  the  estimated  quantities  thereof, 
as  set  forth  in  the  contract,   by  more  than 

twenty-five  percent. 

Appeal  of  Traylor  Brothers,   Inc.  ,  IBCA-387 
(Mar.    15,    1965)  72  I.  D.    113 

Where  one  portion  of  a  specification  called   for 

screen  doors  "similar  and  equal"  to  a  designated 
manufacturer's  model,   and  stated  that  each 
door  shall  have  "mamifactarer's  standard  hard- 

ware" consisting  of  described  hardware  in- 
cluding stop  chains,   the  fact  that  the  designated 

manufacturer's  model  normally  does  not  come 
equipped  with  a  stop  chain  was  held  not  to  re- 

lieve the  contractor  from  furnishing  stop  chains 
under  the  contract  a3  originally  executed, 
since  otner  portions  of  the  specifications 
clearly  required  the  furnishing  of  the  stop  chains 
and  any  discrepancy  that  existed  was  easily 
discoverable;  therefore,    the  contractor  was 
obliged  to  seek  clarification  of  the  matter  prior 
to  bidding  and  the  doctrine  of  contra  proferen- tem  does  not  apply. 

Appeal  of  Ba.tesor.-Gheves  Construction  Co.  , 
IBCA-601-10-A6  (Mar.    30,    19671 

Upon  reconsideration  the  Board's  decision  deny- 
ing a  claim  is  affirmed  where  after  a  thorough 

review  of  the  record  and  of  additional  argu- 
ments and  issues,  it  appears  that  appellant 

was  not  entitled  to  rely  upon  its  interpretation 
of  conflicting  contract  requirements,  and 
where  it  has  failed  to  sustain  its  burden  of 

proof  with  respect  to  its  allegation  that  the 
contracting  officer  improperly  denied  the 

appellant's  request  for  permission  to  blend 
materials  in  order  to  meet  contract  require- ments. 

Conf licting  Clauses. 

The  provisions  of  the  "Changed  Conditions"  clause 
prevail  over  the  specifications  and  drawings  of 
the  same  contract  to  the  extent  that  such  pro- 

visions are  inconsistent  with  the  specifications 
and  drawings,  unless  the  contract  expresses  a 
clear  intent  that  the  latter  are  to  prevail. 

Appeal  of  Guy  F.    Atkinson  Company,    et  al. 
IBCA-385  (Jan.    12,    1965)  72  I.  D.    1 

Appeal  of  W.  R.  S.   Pavers,  Inc. 

(Aug.   24,   1967) 

IBCA-445-6-64 

Under  a  contract  for  construction  of  a  road,  pro- 
viding that  minor  changes  are  inherent  in  the 

type  of  work  to  be  performed  in  order  to  con- 
form to  field  conditions,   without  adjustment  of 

the  contract  unit  prices  except  as  to  (1)  varia- 
tions in  quantities  exceeding  twenty-five  per- 

cent of  major  items;  (2)  substantial  changes 
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affecting  the  character  of  the  work;  or  (3)  in- 
creases or  decreases  in  the  length  of  the  road, 

such  provisions  are  subordinates  (under  the 
contract  conditions  prescribing  the  prevailing 
order  of  conflicting  clauses)  to  a  contract 
clause  permitting  the  Government  to  widen  cuts 
or  flatten  slopes  in  lieu  of  borrow,  provided  that 
the  need  for  such  alternatives  is  determined  by 
the  engineer  before  the  contractor  starts  work 
in  the  particular  cut.     However,  the  burden  of 

proof  is  upon  the  contractor  to  show  by  a  pre- 
ponderance of  the  evidence  the  quantities  of 

common  excavation  involved  in  changes  and 
extra  work;  and  that  the  same  necessarily  re- 

sulted in  significant  increases  in  the  cost  of 

performing  such  work,  in  excess  of  the  reason- 
able cost  of  performing  the  originally  required 

work,    as  well  as  to  rebut  substantial  evidence 
that  the  unit  bid  price  for  common  excavation 
was  improvidently  low  and  was  partially  due 
to  a  mistake  in  bidding. 

Appeal  of  R.  E.   Hall  Construction  Company  and 
Clarence  Braden,  A  Joint  Venture,   IBCA-465- 1 1-64 
(Sept.   26,    1967) 
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for  constructing  a  sidewalk  6  inches  in  depth 
as  shown  on  a  drawing,  pursuant  to  a  written 
order  issued  by  the  contracting  officer. 

Appeal  of  Perry  and  Wallis,  Inc. ,  IBCA-508-8-65 
(Mar.   27,    1968) 

Inasmuch  as  (1)  the  title  of  a  clause  is  declaratory 
of  the  intention  of  the  parties  and  is  expressive 
of  the  object  of  the  clause,   and  (2)  contract 
provisions  should  be  interpreted,   if  possible, 
to  avoid  conflict,   in  connection  with  a  contract 
for  the  construction  of  a  500  KV  line,   providing 
that  footings  were  to  be  installed  and  towers 
erected  on  a  unit  price  per  site  basis  (which 
was  to  include  the  cost  of  excavation),  the  Board 

finds  that  clauses  allowing  additional  compensa- 
tion for  excavation  do  not  support  a  claim  by  a 

contractor  for  additional  compensation  for 
work  in  normal  footings  where  it  is  clear  from 
the  title  and  context  of  such  clauses  that  they 
are  limited  to  excavate  in  special  footings. 

Appeal  of  Power  Line  Erectors,   Inc.  , 
IBCA-637-5-67  (Dec.    18,    1968) 

Under  a  contract  providing  for  construction  of  a 
road  with  material  from  a  pit  designated  as  a 
Class  B  Source  which  was  the  only  economi- 

cally available  pit  for  the  purpose,   where  the 
materials  in  the  pit  had  been  tested  by  the 
Government  whose  officials  provided  informa- 

tion to  the  contractor  before  bidding  which 
strongly  indicated  that  the  pit  was  an  accept- 

able source,   and  where  the  contractor  en- 
countered unexpected  and  abnormal  subsurface 

leases  of  plastic  materials  that  resulted  in  a 
very  high  percentage  of  wasted  material,   even 
though  an  extensive  system  of  machinery  for 

crushing  and  screening  was  utilized,  the  con- 
tract clause  providing  that  the  contractor 

must  satisfy  himself  as  to  the  quantity  of  ac- 
ceptable material,  without  adjustment  of  time 

or  price  in  the  event  of  insufficient  acceptable 

material,   is  overridden  by  Clause  4  of  Stand- 

ard Form  23A,   "Changed  Conditions,  "  of  the 
contract.     The  contractor  is  accordingly  en- 

titled to  an  equitable  adjustment  for  the  ex- 
pense caused  by  the  unusually  large  amount 

of  wasted  material,  to  the  extent  that  the 

quantity  exceeded  the  rate  of  wastage  normally 
to  be  expected. 

Appeal  of  Neilsons,  Incorporated, 
IBCA-525-11-65  (Oct.   30,    1967) 

Under  a  contract  providing  that  in  case  of  differ- 
ence between  drawings  and  specifications,  the 

specifications  shall  govern,  where  the  speci- 
fications required  that  a  sidewalk  to  be  con- 
structed should  be  4  inches  in  depth,  the  con- 

tractor was  entitled  to  an  equitable  adjustment 

A  bid  schedule  and  specifications  called  for  con- 
struction of  the  Gateway  Arch  and  the  installa- 

tion of  a  transportation  system  in  the  Arch,   and 

subsequently  the  schedule  (but  not  the  specifica- 
tions) was  revised  to  call  only  for  construction 

of  the  Arch,   and  a  contract  was  entered  into 
between  the  parties  providing  for  construction 
of  the  Arch  to  commence  after  receipt  of  a 
notice  to  proceed,  and  containing  a  clause 

providing  for  liquidated  damages  to  be  assessed 
for  each  day  of  delay  in  completing  the  Arch 
beyond  the  date  fixed  by  the  contract,   until 

completion  and  acceptance  of  the  Arch.     Subse- 
quently the  parties  entered  into  a  second  agree- 

ment (entitled  "Transportation  Supplement") 
which  provided  for  the  installation  of  the  trans- 

portation system  commencing  on  the  date  of 
execution  of  the  Supplement  and  to  be  completed 

within  95  days  after  completion  and  acceptance 
of  the  Arch,  and  containing  a  clause  providing 
for  liquidated  damages  to  be  assessed  for  each 

day  of  delay  beyond  the  time  fixed  "herein"  for 
completion,   and  which  also  incorporated  the 
specifications  by  reference  (including  a  clause 
providing  for  liquidated  damages  to  be  assessed 
in  connection  with  the  transportation  system  if 
the  system  was  not  completed  within  a  fixed 
period  from  the  date  of  receipt  of  the  notice  to 
proceed).     In  the  described  situation  the  Board 

ruled  that  liquidated  damages  for  delay  in  com- 
pleting the  Arch  would  run  until  the  Arch  was 

completed  and  accepted  and  liquidated  damages 

for  unexcused  delay  in  completing  the  transpor- 
tation system  would  commence  95  days  after 

the  Arch  was  completed  and  accepted.     Since 
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the  designation  of  the  subsequent  control  as  a 

"supplement"  is  not  determinative.  ar.Q  in  the 
absence  of  any  proof  that  the  parties  intended 
the  two  instruments  to  be  treated  as  one,   the 
Board  finds  that  they  are  separate  and  that  the 

term  "herein"  in  the  Supplement  referred  only 
to  the  provision  for  completion  of  the  transpor- 

tation work  specifically  set  forth  therein  and 

not  to  any  such  provision  contained  in  the  spec- 
ifications; accordingly,   the  contracting  officer 

erred  (i)  in  looking  to  such  clause  in  the  speci- 
fications by  which  liquidated  damages  respecting 

the  transportation  work  would  be  assessed  with- 
in a  fixed  period  from  the  date  of  the  notice  to 

proceed,   inasmuch  as  that  clause  was  found 

inapplicable,  and  (ii)  in  consequently  failing  to 
assess  such  liquidated  damages  from  a  date 
controlled  by  the  actual  completion  of  the  Arch 
and  its  acceptance. 

Appeals  of  MacDonald  Construction  Company, 
IBCA-507-8-65,    IBCA-589-9-66  (Mar.    20,    1969) 76  I.  D.  43 
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from  contemplated  future  changes  or  additions 

to  the  system  and  where  the  contractual  pro- 
visions relied  upon  by  the  Government  are  found 

co  be  ambiguous  from  several  standpoints,  the 
rule  of  contra  proferentem  will  be  followed  and 

the  ambiguous  contract  provisions  will  be  con- 
strued against  the  Government  as  the  drafter. 

The  Government's  claim  of  an  implied  warranty 
of  fitness  for  a  particular  purpose  will  not  be 
recognized  where  the  only  indications  of  notice 
to  the  contractor  of  the  particular  purpose  for 
which  the  system  ordered  under  the  contract  is 
required,    in  so  far  as  the  matter  in  controversy 
is  concerned,    are  the  ambiguous  provisions  of 
an  invitation  for  bids  whicn  are  reasonably 
susceptible  of  the  contrary  interpretation  placed 
upon  them  by  the  contractor,    particularly  when 
viewed  in  the  light  of  the  conduct  of  the  parties 
both  prior  and  subsequent  to  the  award  of 
contract. 

Appeal  of  General  Electric  Company, 

IBCA-451  -8-64  (Apr.    13,    1966)       73  1.  D.    95 

Where  a  contract   for   the   construction  and   landscap- 
ing of  a  playground   area  contained   an  error   in   the 

quantity  listing  of   a  particularly  described   tree, 
and   that  error   is  discoverable  by   reference   to  any 
one  of   three  other  quantity  requirements   for   the 

same   type   tree,   on   the  same  drawing,    the  dis- 
crepancy was   so  patent  as   to   require   Inquiry  of 

the  contracting  officer. 

Appeals  of  William  F.    Klingensmlth,    Inc.. 
IBCA-717-5-68  and   IBCA-734-10-68    (May  4,    1971) 

Construe  t^cn_Against_  _Praf.ter 

Where  a  contract  contains  a  clause  delegating  to 

the  contracting  officer's  representative  broad 
authority  concerning  the  administration  of  the 
contract,  an  interpretation  by  the  contractor 
that  such  clause  relieves  him  of  responsibility 
for  seeing  to  it  that  appropriate  construction 
procedures  are  utilized  by  his  subcontractors, 
is  not  a  reasonable  construction  of  the  contract, 
and  hence,  the  doctrine  of  contra  proferentem 
does  not  apply. 

Appeal  of  Boespflug-Kiewit-Morrison,   IBCA-320 

(Jan.    21,    1995)  :  72~I.  D.   26 

Where  the  Government  contends  that  the  terms  of 

the  contract  for  a  digital  dispatching  system 
require  a  contractor  to  furnish  not  only  the 
computer  program  essential  for  its  operation 
in  calculating  transmission  system  losses,  but 
also  additional  computer  programs  that  would 
be  required  under  varying  conditions  resulting 

Under  a  contract  for  construction  of  roads  con- 

taining provisions  for  payment  to  the  con- 
tractor for  additional  material  in  event  the 

base  course  is  ordered  by  the  contracting 
officer  to  be  torn  up  and  reworked,  where 

placement  of  such  additional  material  is 
ordered  after  inspection  and  rejection  of 
the  base  course,  8"d  the  Government  fur- 

nishes the  additional  material  at  no  charge  to 

the  contractor  in  lieu  of  payment  for  mate- 
rial purchased  by  the  contractor,   an  inter- 

pretation by  the  contractor  that  the  provi- 
sions contemplate  payment  for  loading  and 

hauling  the  Government  furnished  material 
is  reasonable,   entitling  the  contractor  to 

application  of  the  rule  of  contra    profer- entem. 

Appeal  of  Bish  Contracting  Company,  Inc. , 
IBCA-431-3-64     (Apr.   22,    1966) 

A  claim  for  extensions  of  time  for  performance 
of  a  supply  contract,  for  alleged  ambiguity 

is  denied,  where  the  contractor's  interpreta- 
tion of  provisions,   concerning  drawings  to  be 

prepared  by  the  contractor  and  to  be  submitted 
for  Government  review  and  approval,  is  an 
unreasonable  one,  and  hence  the  rule  of  contra 
proferentem  is  not  applicable. 

Appeal  of  Reynolds  Metals  Company, 
IBCA-484-3-65  (May  12,   1966) 
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Where  one  portion  of  a  specification  called  for 
screen  doors  "similar  and  equal"  toa  designated 
manufacturer's  model,   and  stated  that  each 
door  shall  have  "manufacture's  standard  hard- 

ware" consisting  of  described  hardware  in- 
cluding stop  chains,    the  fact  that  the  designated 

manufacturer's  model  normally  does  not  come 
equipped  with  a  stop  chain  was  held  not  to  re- 

lieve the  contractor  from  furnishing  stop  chains 
under  the  contract  as  originally  executed, 
since  ot^ier  portions  of  the  specifications 
clearly  required  the  furnishing  of  the  stop  chains 
and  any  discrepancy  that  existed  was  easily 
discoverable;  therefore,   the  contractor  was 
obliged  to  seek  clarification  of  the  matter  prior 
to  bidding  and  the  doctrine  of  contra  proferen- 

tem   does  not  apply. 

Appeal  of  Batesor.-Cheves  Construction  Co.  , 
IBCA-601-10-')6  (Mar.    30,    1967) 

Where  a  specification  providing  for  radiographic 
tests  of  welds  was  deleted  by  an  addendum 
which  merely  provided  that  soundness  of  welds 
meet  or  exceed  the  requirements  of  the  ASME 
Boiler  Code,  Section  VIII,  and  such  Section  is 

228  pages  long  and  consists  of  numerous  cat- 
egories of  varying  applicability,   including 

provisions  calling  for  spot  radiographic  exam- 
ination and  full  radiographic  examination  in 

certain  circumstances,  such  reference  did  r.ot 
serve  to  incorporate  thereby  the  provisions 
of  the  Code  applicable  to  full  radiographic 

examination.     An  ambiguity  was  thereby  cre- 
ated which  was  not  so  patent  as  to  require 

clarification  and  was  construed  against  the 

drafter  (the  Government).     The  contractor's 
determination  that  only  spot  radiographic 
examination  was  necessary  was  a  reasonable 
interpretation;  therefore,   requiring  contractor 
to  perform  full  radiographic  examination  of 
welds  constituted  a  compensable  change. 
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prior  to  bidding  in  any  event,   if  he  intended  to 
bridge  the  crevasse  in  his  own  favor. 

Appeal  of  the  Brandon  Company,   Inc.  , 
IBCA-621-1-67  (Apr.    11,    1969) 

Even  though  a  contractor's  interpretation  of  an  am- 
biguous note  on  a  drawing  concerning  Venetian 

blinds  was  arguably  reasonable,    its  claim  to  be 
compensated  for  the  installation  of  Venetian 
blinds  was  denied  where  the  evidence   reflected 
the  contractor  was  aware  of  the  ambiguity  and 
failed  to  inquire  of  the  contracting  officer. 

Appeal  of  E.    E.    Steinlicht,    IBCA-834-4 -70 
(Mar.    12,    1971) 

Where  a  contract  provision  is  ambiguous  or  vague 
and  the  Government  is  the  drafter,    the  Board  is 
required  as  a  matter  of  law  to  give  effect  to  the 

contractor's  reasonable  interpretation  of  the 

provision. 

Appeal  of  John  M.   Keltch,    Inc.  , 
(June  21,    1971) 

IBCA-831-3-70 

Where   the   contract   drawing  of   the  planned 
reconstruction  of  a  boat-launching  ramp 
is  confirmed  by  pre-bid  site  observations, 
the  contractor's   interpretation  that   the 
drawing  correctly  located  the  ramp  in 
respect   to  existing  structures  was  a 
reasonable  one  on  which  he   relied   to  his 
detriment,   and   the  ambiguity  resulting 

from  the   drawing  errors   is   construed 

against   the  originator,    the  Government, whose  order   to  extend  the   ramp   further 

into  the   canal   than  shown  was  a  construc- tive  change  order. 

Appeals   of   C.   A.   Davis,   Inc.,    IBCA-929-9-71 
and   IBCA- 960-3-72    (June   12,    1973) 

Appeal  of  Mac  Donald  Construction  Company, 
iBCA-381  (Sept.    14.    1967) 

Under  a  contract  for  the  construction  of  trans 
mission  lines,  a  contractor  is  not  entitled  to 
an  increase  in  its  unit  bid  prices  to  reflect  the 
costs  of  sagging  conductors  because  the  words 

"and  sag"  were  omitted  from  the  description 
of  two  items  in  the  bid  schedule,  where  the 
Board  finds  that  the  specifications  indicated 
that  sagging  was  required  for  such  items  but 
that  in  the  circumstances  present  the  omission 

of  the  words  "and  sag"  from  the  bid  schedule 
for  the  items  in  question  obligated  the  contrac- 

tor to  seek  clarification  of  the  patent  ambiguity 

Even  where   there  are   two  possible  and   reasonable 
meanings  of  a  provision  of  an  instrument,   sound- 

ing  in  contract,   such  provision  will  be  con- 
strued,  under   the  doctrine  of  contra  proferentem, 

against   the  party  who  chose  the  words. 

The  Superior  Oil  Company.   Transocean  Oil   Inc.. 
12   IBLA  212    (July  18,   1973) 

Where  a  contractor's   interpretation  of   the  amount 
of   access   road   Improvement    for  which  payment 

would  be  made  under  a  contract   for   the   con- 
struction of  a  power  line  was  determined   to  be 

reasonable  and,   based  upon  a  site   investigation, 
the  contractor  had   reason   to  suspect   that   the 
Government's  estimate  of   the   amount   of  access 
road  was  substantially  understated,    but   the 



158 

CONTRACTS— Continued 

CONSTRUCTION  AND  OPERATION— Continued 

Cons true tion_A£aln£t_Draf t  er — Con  t  inued 

Government  withheld  the  specific  list  of  "access 
roads  which  prior  to  the  issuance  of  the  invi- 

tation it  had  determined  were  necessary  for  its 
needs  and  for  which  payment  would  be  made,  the 

Board  holds  that  the  Government's  failure  to 
disclose  material  information  in  its  possession 

Trior  to  bid  overcame  the  consequences  normally 
attributable  to  a  bidder  who  fails  to  make 

inquiry  concerning  an  apparent  conflict  between 
the  estimated  quantity  and  the  results  of  the 
site  investigation. 

Power  City  Electric.  Inc..  IBCA-950-1-72  (Nov.  27, 
1973)  80  I.D.  753 

Contract  Clauses 

Where,  In  the  course  of  installing  and  connecting 
new  sand  filter  units  with  existing  units 
under  a  contract  to  modify  a  water  system, 
which  provided  that  no  separate  payment  would 
be  made  for  pipe  and  fittings  Included  with 

the  filter  units,  but  pipe  and  fittings  re- 
quired for  connecting  the  units  to  existing 

piping  would  be  paid  for  at  unit  prices,  a 

contractor's  claim  for  furnishing  certain 
piping  and  fittings,  which  the  Government 
had  denied  on  the  ground  that  its  cost  should 
have  been  Included  as  part  of  the  filter  units, 
was  upheld  and  the  contractor  was  entitled  to 
be  paid  therefor  at  unit  prices  since  the 
material  was  Installed  beyond  the  limits  of 
the  new  filter  units  and  was  thus  connecting 

piping.  The  contractor's  interpretation, 
which  reconciled  the  specifications  and 
drawings,  was  reasonable;  since  a  latent 
ambiguity  was  present  the  contractor  was  not 
required  to  seek  clarification  of  any  and  all 
doubts  or  possible  differences  in  Interpre- 
tation. 

Appeal  of  Genti  Construction  Company,  IBCA-1015-1-74 
(Dec.  26,  1974)  81  I.D.  758 

£ontractln&  Of _f  icer 

Where  a  contract  does  not  require  Government 
approval  concerning  the  proportions  or  method 
of  mixing  ingredients  to  be  used  for  plaster,   a 
series  of  correspondence  consisting  of  the 
submission  by  the  contractor  to  the  Government 
of  a  proposed  plaster  formula,   the  solicitation 
by  the  Government  of  an  opinion  from  a  plaster 
manufacturer,   a  reply  from  the  manufacturer 
and  the  transmittal  of  the  reply  by  the  Govern- 

ment to  the  contractor,  does  not  constitute  ap- 
proval by  the  Government  of  such  formula,  even 

if  modified  to  conform  to  the  manufacturer's 
recommendations. 

Appeal  of  Boespflug-Kiewit-Morrison,  IBCA-320 
(Jan.    21,    1965)  72  I.  D.    26 

CONTRACTS— Continued 

CONSTRUCTION  ANT)  OPERATION— Continued 

Contracting  Off ice£ — Continued 

A  new  claim,   first  presented  in  documents 
submitted  by  the  appellant  after  the  filing  of  a 
notice  of  appeal,    is  outside  of  the  jurisdiction 
of  the  Board  of  Contract  Appeals  and  will  be 
remanded  to  the  contracting  officer  for  con- 

sideration of  the  claim  and  for  preparation  of 
findings  of  fact  and  decision. 

Where  additional  information,   essential  to  the  full 
consideration  of  a  claim,   is  submitted  for  the 
first  time  by  appellant  to  the  contracting 
officer  and  the  Board  after  the  filing  of  the 
notice  of  appeal,   the  appeal  will  be  remanded 
to  the  contracting  officer  for  preparation  of  a 
new  or  supplemental  findings  of  fact  and decision. 

Appeal  of  A.  S.    Wikstrom,   Inc.  ,  IBCA-466-11-64 
(Mar.    23,    1965) 

Wiere  a  purported  decision  of  the  contracting 
officer  concerning  a  dispute  under  the  contract, 
although  it  does  not  explicitly  inform  the  con- 

tractor of  his  right  to  appeal,   is  couched  in 

such  language  that  it  clearly  and  reasonably 
could  be  regarded  by  the  contractor  as  a  final 
decision  within  the  meaning  of  the  standard 
Disputes  clause  of  the  contract,   a  notice  of 
appeal  filed  by  the  contractor  with  respect  to 
such  decision  will  not  be  considered  to  be  pre- 

mature, and  a  motion  to  remand  the  appeal  will be  denied. 

Where,  in  a  motion  to  remand  an  appeal,   it  is 

alleged  that  the  contractor's  request  in  the 
notice  of  appeal,  that  the  contracting  officer 

furnish  detailed  findings  of  fact,   and  the  ab- 
sence of  allegations  in  the  notice  of  appeal  as 

to  any  specific  error  in  the  decision  of  the  con- 
tracting officer  tend  to  support  the  Government's 

contention  that  the  appeal  was  premature,  and 
where  such  request  and  absence  of  allegations 
are  attributable  to  the  failure  of  the  contracting 
officer  to  include  with  his  decision  the  detailed 

findings  of  fact  made  by  him  in  connection  with 
such  decision,  the  notice  of  appeal  will  not  be 
considered  to  be  premature,  and  the  motion  to 
remand  the  appeal  will  be  denied. 

Appeal  of  MacDonald  Construction  Company, 
IBCA-381  (Mar.    24.    1965) 

Where  a  contractor's  letter  evidences  a  timely 
intent  to  appeal  from  a  decision  by  the  con- 

tracting officer  with  respect  to  a  dispute  under 
the  contract,   although  the  decision  does  not 

include  findings  of  fact,   such  a  letter  is  suf- 
ficient to  constitute  a  valid  notice  of  appeal 

within  the  meaning  of  the  standard  Disputes 
clause,   and  a  second  notice  of  appeal  from 
separate  findings  of  fact  issued  subsequently, 
concerning  the  same  dispute,   is  superfluous. 
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A  motion  to  dismiss  an  appeal  for  untimeliness 
will  be  denied,   where  the  alleged  untimely 
notice  of  appeal  was  taken  from  separate  find- 

ings of  fact  issued  by  the  contracting  officer 
subsequent  to  and  concerning  the  same  dispute 
decided  by  his  original  decision  and  where  it 

appears  that  the  contractor  had  appealed  timely 
from  such  original  decision. 

Appeal  of  MacDonald  Construction  Company, 
IBCA-411  (Mar.    29,    1965) 

A  new  claim,   first  presented  the  contracting 
officer  in  a  notice  of  appeal,   is  outside  of 
the  jurisdiction  of  the  Board  of  Contract 
Appeals  and  will  be  remanded  to  the 
contracting  officer  for  preparation  of 
findings  of  fact  and  decision. 

Appeal  of  William  J. 
(Apr.    1,    1965) 

Gillespie,    IBCA-415 

CONTRACTS— Continued 

CONSTRUCTION  ANT)   OPERATION— Continued 

Contracting  Of_fice_r — Continued 

the  Contracting  Officer  failed  to  issue  an 
order  suspending  the  work  for  that  period, 
the  contractor  is  entitled  to  an  extension  of 
time  therefor. 

Appeal  of  Paul  A.   Teegarden,   IBCA-41  9- 1- 64 
(July  27,    1965)  72  I.  D.    301 

Where  a  prospective  bidder  relies  upon  erroneous 
assurances  given  by  a  subordinate  of  the  con- 

tracting officer  not  authorized  to  give  them, 
and  as  a  consequence  erroneously  fails  to  in- 

clude in  its  bid  the  cost  of  performing  certain 
work  required  by  the  Invitation  for  Bids,    it  is 
not  entitled,   after  award,   to  an  equitable 
adjustment  of  Us  bid  price  for  performing  the 
work  so  required,   even  though  not  contemplated 
by  its  bid. 

Appeals  of  R  and  R  Construction  Company,   1BCA-413 
IBCA-458-9-64  (Sept.    27,    1965)     72  I.  D.    385 

A  motion  to  remand  an  appeal  will  be  denied 
where  it  is  alleged  in  the  moving  papers  that 
the  decision  of  the  contracting  officer  was 
not  made  solely  by  him  because  of  a  statement 
therein  that  certain  matters  had  been  submitted 
to  another  Government  office  for  opinion  but 
where  it  also  appeared  from  the  files  available 
to  the  Board  that  the  decision  as  a  whole  was 
made  solely  by  the  contracting  officer,   who 
properly  had  asked  others  for  information  and 
advice. 

Appeal  of  Barringer  and  Botke,   IBCA-428-3-64 
(Apr.    19,    1965) 

Where,    under  a  standard  form  of  construction 
contract  the  contractor's  right  to  proceed  with 
the  performance  thereof  is  terminated  for  un- 

satisfactory progress  and  where  it  appears 

that  the  principal  causes  of'the  delay  were  the 
acts  of  the  representative  of  the  contracting 
officer,    who  willfully  and  arbitrarily  inter- 

fered with  and  assumed  control  of  the  work 
under  the  contract,    such  causes  are  excus- 

able and  the  contract  will  be  deemed  to  have 
been  terminated  for  the  convenience  of  the 
Government. 

Appeal  of  Richey  Construction  Company, 
IBCA-456-9-64  (Feb.    18,    1966)         73  I.  D.    63 

Under  a  contract  containing  a  standard  form  of 
Disputes  clause,   where  the  contracting  officer 
made  no  decision  on  a  claim  for  additional 
compensation  assertedly  due  under  the  contract 
for  extra  work,  but  in  lieu  thereof  transmitted 
to  the  contractor  a  decision  that  had  been  issued 
by  the  Comptroller  General  concerning  the 
same  claim  as  a  result  of  a  referral  that  was 

without  the  knowledge  or  consent  of  the  con- 
tractor,  the  purported  appeal  will  be  remanded 

to  the  contracting  officer  for  issuance  of  find- 
ings of  fact  and  decision. 

Appeal  of  K.  B.    Wood  fc  Associates,   Inc.  , 
IBCA-462-10-64  (Apr.    27,    1965) 

Under  a  contract  incorporating  provisions  for 
suspension  of  work  when  ordered  by  the 
Contracting  Officer  because  of  periods  of 
unsuitable  weather,   where  work  without 

doubt  could  not  be  performed  for  a  sub- 
stantial period  because  of      such  weather  but 

The  Government  and  a  contractor  entered  into  a 
contract  for  the  construction  of  a  large  arch 
(monument).     Thereafter,   a  supplement  to  that 
contract   was  signed  by  the  Government,    the 
contractor  and  a  third  party  (non-Federal) 
agency.     The  supplement  requires  the  third 
party  to  provide  funds  and  make  direct  payments 
to  the  contractor  for  construction  of  a  trans- 

portation system  (an  adjunct  to  the  main  arch 
structure)  and  reserves  to  such  third  party 
the  right  to  deduct  liquidated  damages  for  delay 
on  the  part  of  the  contractor  in  completion  of 
the  transportation  system.     The  supplement 
does  not  extend  to  the  contracting  officer  the 
authority  to  issue  a  decision  purporting  to 
interpret  the  contract  and  determine  the 
respective  rights  of  the  contractor  and  third 
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party  relative  to  the  deductions  by  the  latter  of 
liquidated  damages.     Such  deductions  were 
based  upon  assertions  respecting  the  intentions 
of  the  three  parties  rather  than  upon  the  lan- 

guage in  the  supplement's    clause  establishing 
a   completion  date.     Accordingly,    such  a 

decision  is  a  nullity  and  the  appeal  is  dismissed 
for  lack  of  jurisdiction. 

Appeal  of  MacDonald  Construction  Company, 
IBCA-572-S-66  (Aug.    15,    1966) 

In  a  case  decided  upon  the  basis  of  the  adminis- 
trative record  and  involving  two  closely  related 

cost-plus -fixed-fee  contracts  (awarded  al- 
most simultaneously  and  to  be  performed  over 

approximately  the  same  time  period),   the 

Board  concludes  that  under  the  controlling  reg- 
ulations the  contracting  officer  acted  reason- 

ably in  accepting  the  findings  of  a  Government 

audit  that  the  overhead  and  general  adminis- 
trative rates  for  the  contractor's  entire  fiscal 

year  should  be  applied  to  direct  labor  costs 
incurred  on  the  two  contracts  in  question  prior 
to  the  close  of  the  fiscal  year,   even  though 
only  five  and  one-half  weeks  of  contract  per- 

formance was  involved.     In  reaching  its  con- 
clusion,  the  Board  emphasized  (i)  the  disrup- 

tive effect  of  the  contractor's  precarious 
financial  position  upon  normal  contract  per- 

formance including  the  time  when  costs  were 
recorded;  (ii)  the  inconsistency  between  th>? 

contractor's  present  position  and  that  taken  on 
earlier  contracts;  and  (iii)  the  consistency  of 

the  auditor's  findings  as  to  one  area  of  dispute 
with  the  findings  of  another  Government  audit 
agency  to  which  the  contractor  had  referred 
for  support  of  its  position. 

Appeal  of  American  Scientific  Corporation, 
IBCA-576-6-66  (Oct.    31,    1967) 

Where   in   the  course  of  an  extended  hearing  of   an 
appeal  by  a  contractor  under  a  contract   for   the  con- 

struction of   a  dam  and  related  work,    substantial 
testimony  was   taken,   accompanied  by   the   introduc- 

tion of  numerous   exhibits,   without  objection  by 
the  Government,    in  connection  with  certain  claims 
relating   to  allegedly  harsh  and  unworkable  concrete 
ordered  by   the  Government,   only  some  of  which  were 
expressly  considered  by  the   contracting  officer   in 
his  various   findings  of   fact,   a  remand   of    the  uncon- 

sidered  claims   to   the   contracting  officer   for   addi- 
tional  findings   is  not  required. 

Steenberg  Construction  Company,    IBCA-520-10-65 
(May  8,   1972)  79  I.D.   158 

A  claim  prosecuted  by   a  grading  subcontractor 
in  the  name  of   the  prime  contractor  and 
based  upon  the   alleged   improper  refusal 
by  a  resident  engineer   to   approve  a  bor- 

row pit   for  use  within  a  reasonable 
scraper  haul  of   fill  areas   requiring   the 
use   of  borrow   is   denied  where   the   grading 
subcontractor  failed   to   follow  known  and 
established   procedures    for  obtaining 

timely   review  of   the   resident   engineer's 
decision  by   the   district  engineer  before 
the  borrow  forming   the  basis   of   the   claim 

was  placed,    thereby   foreclosing  the  Govern- 
ment  from  exercising  options  which  would 

otherwise  have  been  available   to  it  and 

which   the   procedures   established   for  re- 
view of  subordinate's   decisions  were 

designed   to  secure. 

Appeal  of  John  H.  Moon  &   Sons,    IBCA-815-12-69 
(July   31,    1972)  79   I.D.    465 

A  contracting  officer   is   not   authorized   to  approve 
an   assignment   of   a   timber  sale   contract   unless 
the   contract   provisions   regarding  assignment 
are  met. 

Cold   Springs   Lumber   Company,    13   IBLA  49    (Sept.    10, 
1973) 

Differing  Si tejCondi tions  .(Changed Conditions}. 

Quantities  of   rock  encountered   by  a   road   construction 
contractor  materially   in  excess   of   what   should   have 
been  anticipated   from   the   contract   plans   together 
with    the  absence  of   suitable  material    in  situ   or 
from  borrow  for   finishing   the   road    to   satisfy 
Government   requirements   is   found    to   constitute   a 
Category   1   Changed   Condition  where   the   contract   doc- 

uments  taken  as   a  whole   and   construed    in   the   light 
of    the   evidence  of   record    indicated    that   conditions 
would  be  more   favorable   than   those  actually   experi- 

enced  in   construction. 

Appeal   of   Phi  Contractors,    IBCA-874-11-70 
(Oct.    23,    1973)  80   I.D.  667 

Dr£wings_and_Sp_e£ificati£ns 

Where  a  contract  does  not  require  Government 
approval  concerning  the  proportions  or  method 
of  mixing  ingredients  to  be  used  for  plaster,   a 
series  of  correspondence  consisting  of  the 
submission  by  the  contractor  to  the  Government 
of  a  proposed  plaster  formula,   the  solicitation 
by  the  Government  of  an  opinion  from  a  plaster 
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manufacturer,   a  reply  from  the  manufacturer 
and  the  transmittal  of  the  reply  by  the  Govern- 

ment to  the  contractor,   does  not  constitute  ap- 
proval by  the  Government  of  such  formula,   even 

if  modified  to  conform  to  the  manufacturer's 
recommendations. 

Appeal  of  Boespflug-Kiewit- Morrison,   IBCA-320 
(Jan.    21,    1965)  72  I.  D.    26 

Where  the  contract  specifications  require  the 
contractor  to  clean,   paint  and  coat  metalwork 
furnished  by  the  Government  for  that  purpose, 
and  where  such  specifications  do  not  require 
that  such  metalwork  be  delivered  by  the 

Government  in  a  painted  condition,   the  con- 
tractor is  not  entitled  to  an  equitable  adjust- 

ment of  the  contract  price  for  removing 
rust  that  had  accumulated  on  such  metalwork 
and  for  painting,   after  such  delivery  and  while 
in  the  custody  of  the  contractor. 

Appeal  of  Montag  and  Gregory,   IBCA-441-5- 
(Sept.    15,    1965) 

64 

Under  a  contract  for  rehabilitation  of  a  historic 

building,   providing  that  the  contractor  should 
follow  the  general  instructions  and  plans,  but 
would  have  responsibility  for  measuring,   lo- 

cating and  fitting  the  work,   the  contractor's 
claim  for  an  equitable  adjustment  of  price 

because'  of  extra  work  will  be  denied,  where 
the  additional  work  was  made  necessary  by 
the  erroneous  placement  by  the  contractor 
of  certain  structural  parts  in  such  a  manner 
as  to  cause  interference  with  other  structural 
members  of  the  building. 

Under  a  contract  requiring  that  certain  work  be 
performed  according  to  general  specifications 
and  in  accordance  with  a  typical  drawing  with 
no  provision  for  alternate  methods  of  con- 

struction,  where  it  is  impossible  to  perform 
a  portion  of  such  work  in  accordance  with  the 
drawing,   the  redesign  by  the  Government  of 
the  component  parts  so  as  to  permit  per- 

formance constitutes  a  change  for  which  the 
contractor  is  entitled  to  an  equitable  adjust- 

ment,  but  only  as  to  the  time  allotted  for  per- 
formance and  not  with  respect  to  costs  that 

were  not  shown  to  be  related  to  the  change. 

Appeal  of  Haverstick-Borthwick  Company, 
IBCA-447-6-64     (Apr.    20,    1966) 

A  contractor  is  entitled  to  an  equitable  adjustment 
for  additional  services  involved  in  cutting  out 
and  replacing  welds  and  having  the  removed 
welds  tested  in  a  laboratory,   when  the  con- 

tractor's welding  work  met  all  tests  specified 

CONTRACTS— Continued 

CONSTRUCTION  AND  OPERATION— Con t  inued 

Drawin£s_and_S£e£ifixa lions--  Con  t  inued 

in  the  contract,  and  the  tests  did  not  support 
the  Government  engineer's  belief  that  the  welds 
had  been  improperly  repaired. 

Appeal  of  Electro,   Inc.  ,   IBCA-473- 1-65 

(May  6,    1966)   

A  claim  for  extensions  of  time  for  performance 
of  a  supply  contract,  for  alleged  ambiguity 
is  denied,  where  the  contractor's  interpreta- 

tion of  provisions,   concerning  drawings  to  be 
prepared  by  the  contractor  and  to  be  submitted 
for  Government  review  and  approval,  is  an 
unreasonable  one,  and  hence  the  rule  of  contra, 
proferentem  is  not  applicable. 

Appeal  of  Reynolds  Metals  Company, 
IBCA-484-3-65  (May  12,    1966) 

After  award,    a  contractor  is  not  entitled  to 
substitute  less  complex  equipment  for  gas 

boilers  of  the  "four-pass"  type,   where  the 
Government  had  included  in  the  technical 

specifications  of  a  construction  contract  a 
specific  requirement  that  four-pass  boilers 
be  installed,   and  the  contractor's  bid 
contained  no  exceptions  as  to  such 
requirement. 

Appeal  of  R.    L.   Pruitt  Sheet  Metal  Incorporated. 
IBCA-560-5-66  (July  27.    1966) 

A  contractor  was  entitled  to  an  equitable  adjust- 
ment when  a  constructive  change  resulted 

from  the  Government's  failure,   in  establishing 
the  stakes  to  which  riprap  on  a  levee  was  to  be 
placed,   to  follow  a  typical  drawing  which 
clearly  indicated  that  the  levee  was  to  be  re- 

shaped to  a  2:1  slope  prior  to  performance  of 
the  riprap  work. 

Appeal  of  Gil-Brown  Constructors,  Inc.  , 
IBCA-504-7-65  (Nov.    28,    1966) 

Under  a  contract  for  a  construction  of  a  power 
line  where  erroneous  data,    used  in  adjusting 

and  "sagging"  of  conductor  cable,    was  fur- 
nished to  the  contractor  by  a  Government  in- 

spector whose  duties  included  participation 
in  and  control  over  the  contractor's  sagging 
operations,   necessitating  extra  work  to  cor- 

rect the  error,   the  contractor  is  entitled  to 
an  equitable  adjustment  of  the  contract  price 
representing  the  expense  of  performing  the 
corrective  work. 

Appeal  of  R.   C.   Hughes  Electric  Company.   Inc. 
IBCA-509-8-65  (Nov.    30,    1966) 
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Under  a  contract  for  demolition  of  masonry,   ex- 
cavation,  and  building  a  structural  shell  at  the 

base  of  the  Statute  of  Liberty,  where  the  speci- 
fications contained  a  general  requirement  for 

underpinning  of  existing  structures  adjoining 
new  work,  and  where  the  contractor,  from  a 

site  inspection  and  pre-bid  discussions,  was 
aware  of  the  possibility  that  such  underpinning 
would  be  required  to  support  the  foundation  of 
a  perimeter  wall,  the  depth  of  which  was  not 
shown  in  the  drawings  and  was  not  known  by 

the  Government,  the  contractor's  claim  that 
upon  excavation  it  found  that  underpinning  was 
necessary  and  that  the  expense  of  underpinning 
such  wall  should  be  paid  as  a  changed  condition 

is  denied  for  lack  of  proof  that  the  wall's  foun- 
dation was  unusually  shallow  or  abnormally 

constructed. 

Appeals  of  Peter  Reiss  Construction  Co.  ,  Inc.  , 
and  Lew  Morris  Demolition  Co.  ,  Inc.  , 
IBCA.-439-5-64,   IBCA-495-5-65   (Jan.    20,    1967) 

74  I.  D.   35 

A  contractor  is  not  entitled  to  an  equitable  ad- 
justment under  a  claim  of  extra  work  for  in- 

stalling concrete  ballast  pads  on  top  of  under- 
ground tanks  where  the  drawings  clearly 

require  such  ballast  pads  to  be  included  as 
part  of  the  installation  of  the  tanks,    and  such 
ballast  pads  are  not  referred  to  in  any  other 
separate  pay  item  for  concrete  work,    such  as 
claimed  by  the  contractor  with  respect  to 
thrust  blocks,   anchor  blocks,    bearing  pads 
and  outfall  pads. 

Appeal  of  L.   B.  Samford,  Inc.  ,  IBCA- 523-10-65 
(Mar.    23,    1967)  74  I.   D.   86 

Reading  all  the  provisions  of  a  contract  as  a 
whole  and  considering  the  conduct  of  the  parties 

before  the  controversy  arose,    the  word  "stock- 
piled" in  a  specification  dealing  with  measure- 

ment of  unclassified  borrow  excavation  which 

provides  that  "no  deduction  will  be  made" 
therefrom  "for  topsoil  stripped  and  stockpiled" 
refers  to  topsoil  stockpiled  for  Government 
use  and  does  not  refer  to  topsoil  stripped  and 
then  replaced  on  a  private  borrow  pit,    where 
the  contractor  originally  acquiesced  in  the 

Government's  interpretation  and  did  not  ques- 
tion during  performance  the  Government's 

failure  to  measure  such  topsoil. 

Appeal  of  M.   F.   Boach  Company,   IBCA-580-8-66 
(May  4,    1967) 

CONTRACTS— Continued 

CONSTRUCTION  AND  OPERATION— Continu
ed 

Drawin£S_and_S£e£i£ications — Continued 

Under  a  contract  for  construction  and  restoration 

where  the  drawings  and  specifications  clearly 
required  the  demolition  of  an  existing  cistern, 
the  claim  of  the  contractor  for  additional  com- 

pensation for  performance  of  such  work  was 
without  merit,   and  the  appeal  is  denied. 

Appeal  of  Borgan  Construction  Company, 
IBCA-541-1-66  (July  24,    1967) 

Where  a  specification  providing  for  radiographic 
tests  of  welds  was  deleted  by  an  addendum 
which  merely  provided  that  soundness  of  welds 
meet  or  exceed  the  requirements  of  the  ASME 
Boiler  Code,  Section  VIII,  and  such  section  is 

228  pages  long  and  consists  of  numerous  cat- 
egories of  varying  applicability,  including 

provisions  calling  for  spot  radiographic  exam- 
ination and  full  radiographic  examination  in 

certain  circumstances,  such  reference  did  not 
serve  to  incorporate  thereby  the  provisions 
of  the  Code  applicable  to  full  radiographic 
examination.     An  ambiguity  was  thereby  cre- 

ated which  was  not  so  patent  as  to  require 
clarification  and  was  construed  against  the 

drafter  (the  Government).     The  contractor's 
determination  that  only  spot  radiographic 
examination  was  necessary  was  a  reasonable 
interpretation;  therefore,   requiring  contractor 
to  perform  full  radiographic  examination  of 
welds  constituted  a  compensable  change. 

Where  a  contract  provides,  that  in  case  of  conflict 
between  drawings  and  specifications  the  speci- 

fications shall  govern,  and  a  drawing  depicts 
fillet  welds,   which  do  not  provide  full  strength 
in  corners,   and  the  specifications  prescribe 

welds  of  full  strength,  the  appellant  is  not  en- 
titled to  an  equitable  adjustment  when  required 

to  provide  full  strength  welds  in  the  corners. 

The  Government's  election  not  to  insist  upon 
full  compliance  with  the  specification  in  con- 

nection with  one  aspect  of  the  work  did  not 
preclude  it  from  insisting  upon  full  compliance 
in  another  aspect. 

Appeal  of  MacDonald  Construction  Company, 
IBCA-381  (Sept.    14,    1967) 

Under  a  contract  for  the  exploratory  drilling  of 
holes  above  tunnel  locations  and  obtaining  of 
test  data  from  such  holes  in  order  to  ascertain 
the  nature  of  subsurface  conditions,  where  all 

of  the  known  geological  information  was  made 
available  to  bidders  with  explicit  statements 

in  the  contract  that  such  information  was  in- 

complete and  did  not  represent  possible  diffi- 
culties or  conditions  that  might  be  encountered. 
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the  very  nature  of  the  work  and  the  contract 
objective  contemplated  the  obtaining  of  more 
precise  information  as  to  subsurface  condi- 

tions.    Where  the  contractor  encountered  sub- 
surface geological  formations  that  were  not 

unusual  or  substantially  different  from  the  con 
ditions  to  be  expected  from  the  previously 
available  data,   such  conditions  were  not 
changed  conditions  within  the  meaning  of  the 

clause  in  Standard  Form  23- A  (April  1961 
edition)  and  the  appeal  is  denied  as  to  such 
claims  including  claims  for  extensions  of 
time  because  of  such  conditions. 

Appeal  of  Geo.   Prospectors,  Inc. , 
IBCA-549-3-66  (Sept.   27,    1967) 

CONTRACTS— Continued 

CONSTRUCTION  AND   OPERATION—Continued 

D  r£w  in£S_a£d_S£e£i  fi£a£i  £ns —  Continued 

additional  costs  allegedly  resulting  from  the 

Government's  delay  in  delivery  of  the  required 
steel  which  did  not,  however,   delay  perform- 

ance beyond  the  date  for  completion  of  the  con- 
tract,  although  Government  representatives 

incorrectly  estimated  probable  delivery  of  the 
steel  by  the  end  of  January  1964.     In  the  ab- 

sence of  proof  that  the  Government  directed 
the  contractor  to  begin  work  before  April  15, 

and  in  the  absence  of  an  unqualified  commit- 
ment to  the  contractor  by  the  Government  that 

the  steel  would  arrive  by  the  end  of  January, 
a  constructive  change  was  not  effected. 

Appeal  of  Mark  W.   Chisum  Corporation, 

IBCA-540-1-66  (Nov.    6,"l967) 

A  contractor  who  performed  construction  work 
at  a  fish  hatchery  did  not  show  entitlement  to 
payment  for  extra  work  by  asserting  that  in 
estimating  required  grading  and  fill  work  it 
relied  solely  upon  an  erroneous  scale  placed 

on  the  drawings  by  the  Government.     The  ap- 

pellant's employee  who  performed  "takeoff" 
duties  testified  that  he  ignored  dimensions  on 

the  drawings  which  were  at  v  -"iance  with  the 
erroneous  scale;  in  addition,   he  took  no  par- 

ticular interest  in  a  Government  estimate  of 

fill  that  was  almost  equal  to.  the  actual  project 
quantity,   and  substantially  in  excess  of  his 

"takeoff"  quantity.     The  contractor's  blind 
reliance  on  the  scale  and  accompanying  note 
on  the  drawing  was  found  to  be  unreasonable. 

Appeal  of  L.  B.   Samford,  Inc. 
(Sept.   29,   1967) 

IBCA-643-5-67 

Where  delays  occur  in  the  performance  of  the 

contractor's  work  pending  decisions  by  the 
Government  on  questions  concerning  drawings 
and  specifications,  due  to  alleged  lack  of 
Government  supervision,   or  because  of  the 
actions  of  other  contractors,   an  appeal  based 
on  such  claims  will  be  dismissed  as  being 

outside  the  Board's  jurisdiction,   in  the  absence 
of  a  contract  provision  of  the  "pay  for  delay" 
type. 

Appeal  of  Orndorff  Construction  Company,  Inc.  , 

IBCA-372  (Oct.    25,    1967)  74  I.  D.     305 

Under  a  contract  for  the  construction  of  steel 
tower  transmission  line  calling  for  completion 
of  the  work  200  days  after  April  15,    1964  (but 
consenting  to  the  commencement  of  work  by 
the  contractor  prior  to  such  date  without  loss 

of  credit  as  to  performance  time),   and  pro- 

viding that 'the  Government  was  to  furnish  steel 
"expected  to  arrive"  on  certain  specified  dates, 
the  contractor  is  precluded  from  recovering 

Where  under  a  contract  for  the  erection  of  trans- 
mission line  towers  of  a  new  type  the  specifi- 

cations required  that  the  guy  lines  supporting 

the  towers  be  drawn  "snug  but  not  excessively 
tight"  and  that  thereafter  there  should  be  "no 
visible  deformation  of  the  tower,  "  and  where 
early  in  contract  performance  the  parties  by 
their  conduct  evidenced  agreement  that  bringing 
the  guy  lines  to  a  tension  of  7,  000  pounds 

would  satisfy  the  requirements  imposed  by  the 

general  language  of  the  specifications  but  sub- 
sequently the  Government  increased  the  tension 

requirements  to  12,000  pounds,   the  Board  finds 
that  the  imposition  of  the  latter  requirement 
constituted  a  constructive  change  and,   pursuant 
to  a  stipulation  of  the  parties,   remanded  the 

case  to  the  contracting  officer  for  determina- 
tion of  the  amount  of  the  equitable  adjustment. 

Appeal  of  COMPEC  (A  Joint  Venture  of  Common- 
wealth Electric  Co.    and  Power  City  Electric, 

Inc.),   IBCA-573-6-66  (Jan.    4,    1968)         75  I.  D.  1 

A  contractor  who  undertook  to  supply  to  the 
Government  snow  removal  machines  shown  on 
current  literature  of  the  contractor  to  be 

equipped  with  rotary  windshield  wipers,   is  en- 
titled to  be  compensated  for  installing,   at  the 

Government's  insistence,   rotary  wipers  on  the 
machines,  notwithstanding  a  general  description 
in  the  contract  of  the  machines  to  be  furnished 

as  including  "all  improvements  in  design  and 
construction  shown  in  the  bidder's  current 

literature  for  the  model  offered,  "  where  the 
contract  called  for  "the  latest  current  model 

concept  as  modified  by  those  specifications" 
and  the  windshield  wiper  specification  allowed 
the  successful  bidder  to  install  either  less 

costly  "heavy  duty"  wipers  or  rotary  wipers. 

Appeal  of  Edward  R.    Bacon  Company, 
IBCA-646-5-67  (Feb.    20,    1968) 
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Under  a  contract  providing  that  in  case  of  differ- 
ence between  drawings  and  specifications,   the 

specifications  shall  govern,  where  the  speci- 
fications required  that  a  sidewalk  to  be  con- 

structed should  be  4  inches  in  depth,   the  con- 
tractor was  entitled  to  an  equitable  adjustment 

for  constructing  a  sidewalk  6  inches  in  depth 
as  shown  on  a  drawing,   pursuant  to  a  written 
order  issued  by  the  contracting  officer. 

Appeal  of  Perry  and  Walhs,   Inc.  ,  IBCA-508-8-65 
(Mar.    27,    1968) 

Under  a  contract  for  construction  of  a  building 

and  an  adjoining  open  plaza,   where  the  specifi- 
cations require  the  use  of  an  asphaltic  light- 

weight concrete  insulating  fill  for  the  plaza  and 
roof  similar  to  a  brand-name  material  con- 

forming to  specifications  supplied  by  a  producer 
of  the  brand-name  product,   followed  by  a  list 
of  the  required  properties  and  characteristics 
of  the  material,   and  method  of  application,   the 
contractor  must  establish  by  a  preponderance 
of  the  evidence  that  the  contracting  officer 

erroneously  determined  that  a  different   brand- 
name  material  offered  as  a  substitute  was  not 
substantially  equal  to  the  material  named  in  the 
contract,   as  required  by  other  provisions  of 
the  contract. 

Where  the  provisions  of  an  invitation  for  bids 

clearly  and  explicitly  require  the  bidder  to 

furnish  a  material  similar  to  a  brand-name 

product,  or  a  substitute  material  determined 

by  the  contracting  officer  to  be  equal  thereto, 

the  contractor,  having  remained  silent  during 

the  bidding  period  without  protest  and  having 

made  no  inquiry  of  the  contracting  officer  as  to 

the  availability  of  such  brand-name  material, 
or  of  a  material  substantially  equal  to  it,   is  not 

entitled  after  award  to  assert  that  the  specifi- 
cation requirements  are  invalid  for  requiring 

the  contractor  to  procure  the  material  from  a 

sole  source  (the  contractor's  post-award  alle- 

gation being  that  it  was  unable  to  find  a  differ- ent source  for  a  similar  material). 

The  use  of  a  "brand  name  or  equal"  type  of  specifi- 
cation does  not  constitute  a  representation  by  the 

Government  regarding  the  existence  of  accept- 
able substitutes  for  the  brand-name  product, 

nor  does  it  constitute  a  representation  that  an 
existing  substitute  would  receive  approval  prior 
to  the  submission  by  the  contractor  of  data 
establishing  the  equality  of  such  substitute. 

Appeal  of  MSI  Corporation,   IBCA-554-4-66 
(Apr.    16.    1968)  75  I.  D.  89 

The  Board  in  reviewing  the  requirements  of  a 
recreation  center  construction  contract  held 
that  it  contained  a  requirement  for  the  painting 
of  a  galvanized  steel  roof;  further,   it  was  found 
that  the  appellant  had  not  submitted  evidence 
to  support  its  allegation  that  it  is  a  practice  in 
the  trade  not  to  paint  galvanized  steel. 

Appeal  of  William  F.    Klingensmith,   Inc.  , 
IBCA-669- 9-67  (Apr.    26,    1968) 

Urder  a  supply  contract  calling  for  construction 
and  installation  of  complete  environmental 

growth  chambers  to  fulfill  prescribed  per- 
formance requirements,   contractor  is  obli- 

gated to  complete  electrical  wiring  connect- 
ing the  interrelated  components  of  equipment 

to  make  the  chambers  complete,   operable 
units.     All  parts  of  the  contract  must  be  read 
as   a  whole  so  as  to  give  the  schedule  and 
■specifications  that  meaning  which  would  be 
attached  thereto  by  a  reasonably  intelligent 
person  acquainted  with  all  operative  usages 
of  the  product  to  be  supplied. 

Appeal  cf  Arctic  Insulators  &  Constructors,   Inc. 
IBCA-702-2-68  (Aug.    16,    1968) 

The  Government's  contention  that  a  provision  of  a 

road  grading  contract  stating  that  the  "average- 
end-area  method  shall  be  used  in  computing 

volumes  of  excavation  and  embankment"  is  mod- 
ified by  a  paragraph  appearing  on  a  Drawing 

(entitled  "General  Notes  and  Quantity  List")  ad- 
vising that  quantities  "have  been  computed  by 

the  average-end-area  method  with  corrections 
for  curvature  and  center  of  gravity  on  curved 

sections  of  the  roadway"  is  rejected,  since  such 
paragraph  lacks  the  expression  of  a  contractual 
obligation,   in  contrast  to  the  other  paragraphs 
on  the  Drawing,   and  implication  of  the  language 
necessary  to  express  a  contractual  obligation 
would  conflict  with  the  express  provision. 

Appeal  of  Hagen  Construction  Company,   Inc. 
IBCA-666-9-67  (Sept.    18,    1968) 

A  claim  for  additional  compensation  under  the  con- 
tract is  denied  where  the  Board  finds  that  the 

contractor's  interpretation  of  the  contract  terms 
fails  to  give  effect  to  the  clear  requirements  of 
the  specifications.  To  the  extent  that  the  claim 

may  involve  a  possible  mistake-in-bid,  the 
Board  notes  that  it  is  without  jurisdiction  in  the 
matter. 

Appeal  of  Campbell  &.  Speir,   IBCA-705-2- 
(Dec.    10,    1968) 
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Inasmuch  as  (1)  the  title  of  a  clause  is  declaratory 
of  the  intention  of  the  parties  and  is  expressive 
of  the  object  of  the  clause,   and  (2)  contract 
provisions  should  be  interpreted,   if  possible, 
to  avoid  conflict,   in  connection  with  a  contract 
for  the  construction  of  a  500  KV  line,   providing 
that  footings  were  to  be  installed  and  towers 
erected  on  a  unit  price  per  site  basis  (which 
was  to  include  the  cost  of  excavation),  the  Board 

finds  that  clauses  allowing  additional  compensa- 
tion for  excavation  do  not  support  a  claim  by  a 

contractor  for  additional  compensation  for 
work  in  normal  footings  where  it  is  clear  from 
the  title  and  context  of  such  clauses  that  they 
are  limited  to  excavate  in  special  footings. 

Appeal  of  Power  Line  Erectors,   Inc. 
IBCA-637-5-67  (Dec.    18,    1968) 

Where  the  Government  required  a  construction 
contractor  to  utilize  soil  of  a  marginal  quality 
in  the  processing  of  soil  cement  for  a  road, 
pursuant  to  a  specification  allowing  the  use  of 
a  single  pass  stabilizer  (naming  a  specific 

manufacturer's  product  or  its  equal)  and  there- 
after issued  a  sweeping  modification  of  the 

specifications,  the  contractor,   who  prior  to 
the  modification  attempted  with  a  machine  of 

the  type  named  over  a  period  of  approximately 
three  weeks  to  produce  an  acceptable  road  (in- 

cluding several  days  of  processing  performed 
under  the  direction  of  a  Government  engineer), 
was  entitled  to  an  equitable  adjustment  for  the 
costs  incurred  during  that  period.     The  Board 
concluded  that  a  case  of  legal  or  practical  im- 

possibility had  been  established,   since  an  ac- 
ceptable road  could  not  be  economically  con- 
structed under  the  specifications  with  the  soil 

that  had  been  made  available  by  the  Govern- 
ment. 

Appeals  of  Coe  Construction,  Inc. , 

IBCA-632-4-67.  IBCA-687-1 1-67  (May  28,    1969) 
76  I.  D.  88 

A  contractor,  under  a  contract  calling  for  the 
installation  of  waterline  pipe  of  four  possible 
alternative  types  within  one  bidding  schedule, 
who  elected  to  utilize  pretensioned  concrete 

pipe  and  was  required  by  the  drawings  to  encase 

such  pipe  with  concrete  and  cement  encase- 
ments under  certain  conditions,  was  not  en- 

titled by  virtue  of  the  concrete  and  cement 

payment  provisions  (which  did  not  specifically 
exclude  such  encasement  from  a  list  of  ex- 

clusions from  payment)  to  be  separately  com- 
pensated for  such  encasements.     Not  only  did 

the  pipe  payment  provision  specifically  pro- 
vide that  no  separate  payment  would  be  made 

for  such  encasement,  but  the  contract  also 

stated  that  the  cost  of  furnishing  any  item  not 

provided  for  shall  be  included  in  the  bid  price 
for  the  work  for  which  the  item  is  required,   and 
the  presence  of  four  different  options  within  one 

bidding  schedule  should  have  alerted  the  con- 
tractor to  the  possibility  that  abso.    ing  the  cost 

of  such  encasements  would  be  necessary  in 

order  to  make  pretensioned  pipe  equal  in  per- 
formance to  the  other  options. 

A  contractor,  under  a  contract  calling  for  the  in- 
stallation of  waterline  pipe  of  four  possible 

alternative  types,  who  elected  to  utilize  pre- 
tensioned concrete  pipe,   was  entitled  to  addi- 

tional compensation  for  the  extra  work  involved 
in  encasing  such  pipe  on  certain  curves,   at 
the  Government's  insistence  (which  was  based 
upon  a  general  requirement  in  the  drawings  that 
encasement  of  pretensioned  concrete  pipe  was 
required  under  certain  conditions),   where  the 

pretensioned  concrete  pipe  specification  en- 
titled "Curves  and  bends"  provided  that  no  con- 
crete encasement  was  required  on  certain 

curves  if  the  pipe  was  laid  thereon  in  accord- 
ance with  certain  criteria.     Upon  a  showing 

by  the  appellant  that  such  criteria  were  met, 
the  Board  viewed  the  specific  provision  as  an 
exception  to  the  general  requirement,    under 
the  circumstances  of  this  claim;  but  the  appel- 

lant was  not  entitled  to  be  compensated  for 
damages  sustained  to  its  work  while  awaiting 
encasement  as  a  result  of  a  heavy  rainstorm, 
since  (i)  it  appears  that  the  damage  might  have 
occurred  even  if  encasement  were  not  involved 

and  (ii)  the  Government  is  not  an  insurer  of 
contractors  against  acts  of  nature. 

Appeal  of  Allison  fc  Haney,   Inc. 
(July  24,    1969) 

IBCA-587-9-66 
76  I.  D.  141 

Whether  timely  written  notice  of  the  cause  of  delay 

was  given  is  immaterial  where  the  Board  finds 
that  the  Government  had  actual  prior  notice 

of  the  cause  of  delay,    assuming  that  any  re- 
quirement for  notice  can  be  said  to  exist  where 

the  delay  in  completing  performance  is  attribu- 
table to  the  Government's  failure  to  resolve  in 

a  timely  manner  a  conflict  in  the  drawings. 

Where  under  a  contract' for  the  construction  of  a 
swimming  pool  and  bathhouse  the  Government 
acknowledges  a  conflict  in  the  finish  floor  ele- 

vation shown  in  the  contract  drawings  and  the 

appellant  shows  by  a  preponderance  of  the 
evidence  that  pending  resolution  of  the  conflict 

in  the  drawings  little  or  no  work  could  be  ac- 
complished for  approximately  a  month,    the 

Board  finds  that  overall  performance  6f  the 
contract  was  delayed  by  sixteen  days. 

Appeal  of  Lormack  Corporation.  IBCA-652-7-67 (Nov.    13,    1969) 
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Where  a  contract  for  the  construction  of  a  fishing 
research  vessel  provided  for  the  installation  of  a 
galley  exhaust  fan  with  a  motor  of  approximately 
1/2  horsepower,  a  contractor  who  installed  a  fan 

with  a  motor  of  1/2  horsepower,  which  was  re- 
jected by  the  Government  on  the  ground  that  it 

caused  a  severe  heat  build  up,  was  not  entitled 
to  be  compensated  for  the  additional  cost  of 
redacing  the  motor  with  one  of  3/4  horsepower 
where  the  contractor  made  no  showing  that  it 
could  not  have  alleviated  the  heat  build  up 
through  repairs  of  the  1/2  horsepower  motor  or 
in  some  other  fashion  less  costly  than  utilizing 
a  3/4. horsepower  motor. 

Appeals  of  South  Portland  Engineering  Company, 
IBCA-770-3-69,   IBCA-771-4-69     (Dec.    22,    1969) 

A  well  driller  is  entitled  to  an  equitable  adjustment 
for  a  constructive  change  where  a  preponderance 
of  evidence  showed  that  a  significant  layer  of  fine 
sand  was  encountered  for  which  the  Government 
specified  gravel  pack  was  too  coarse  measured 

by  the  Government's  own  design  criteria,     and 
where  the  well  had  collapsed  at  the  level  where 
the  fine  sands  were  encountered.     The  Board 
denied  an  equitable  adjustment  for  a  second  col- 

lapsed well,   however,   on  the  ground  that  the 
evidence  failed  to  show  that  the  collapse  was  due 
to  the  inadequacy  of  the  Government's  design. 

Appeal  of  Beylik  Drilling,   Inc.  .   IBCA-747-12-68 
(Feb.    16.    1970) 

The  Board  denies  a  cliim  for  additional  compensa- 
tion where  an  examination  of  the  plans  and  speci- 

fications rebuts  a  contractor's  contention  that 
they  indicated  sufficient  suitable  soil  would  be 
available  from  excavation  to  construct  the  embank- 

ment and  the  contractor  fails  to  offer  any  evi- 
dence to  show  that  such  variation  as  existed  be- 
tween staking  and  the  plans  exceeded  the  limits  of 

permissible  deviation. 

Appeal  of  Lawrence  L.   Jaeger,   IBCA-774-4-69 
(Feb.    19,    1970) 

When  there  is  a  conflict  between  drawings,   and  the 
evidence  shows  that  the  conflict  was  not  obvious 
or  patent,   a  contractor  is  entitled  to  an  equitable 
adjustment  for  the  additional  expense  attributable 
to  the  Government's  design  and  coordination 
failures  and  to  An  appropriate  time  extension. 

Appeal  of  L.  J.  Robinson,  Inc. ,  IBCA-772-4-69 
(Feb.   25.   1970)  77  I.  D.   22 

Where  the  Government  acknowledged  that  a  speci- 
fication requirement  for  driving  piles  within  a 

2 -inch  tolerance  could  not  be  met,   the  Board 
determined  that  the  deficient  and  misleading 
specification  resulted  in  the  contractor  doing 
additional  work  in  the  pulling,   twisting  and 
aligning  of  the  piles  to  make  it  possible  to 
fasten  glue  lam  beams,   for  which  the  contractor 
was  entitled  to  an  equitable  adjustment  as  a  con- 

structive change.     A  claim  for  additional  work 
involved  in  installation  of  floors,   walls  and 
roof  to  accommodate  the  piles  was  denied,   how- 

ever,  on  the  grounds  that  the  contractor  had 
failed  to  show  (i)  that  the  piles  used  were  un- 

suitable for  the  job,   or  (ii)  that,   insofar  as  such 
work  was  concerned,   he  had  been  misled  in  any 
way  by  the  specifications. 

Two  claims  for  additional  compensation  are  denied 
where  the  Board  finds  (i)  that  the  contractor's 
interpretation  of  the  disputed  contract  require- 

ment for  the  installation  of  jute  mesh  was  un- 
reasonable,  and  (ii)  that  no  ambiguity  or  deficien- 

cy had  been  shown  to  exist  in  the  door  plans  for  the 
small  buildings. 

Appeal  of  Herman  H.    Neumann, 
IBCA-682-1 1-67  (Apr.    3,    1970) 

Where  the  specifications  are  specific  and  complete 
as  to  the  inclusion  of  the  disputed  work  in  the 
contract,   a  claim  for  an  equitable  adjustment  for 
a  constructive  change,   based  upon  omission  of 
details  in  the  drawings,   is  denied  in  accordance 
with  Article  2  of  Standard  Form  23-A  which 
states  that  anything  mentioned  in  the  specifica- 

tions and  not  shown  on  the  drawings  shall  be  of 
like  effect  as  if  shown  or  mentioned  in  both. 

Appeal  of  Baldi  Construction  Engineering,   Inc. , 
IBCA-679-10-67  (Apr.   9,    1970)       77  I.  D.  57 

Where  upon  review  of  the  drawings  and  specifica- 
tions the  Board  determines  that  chain  link  fenc- 

ing around  a  swimming  pool  was  a  contractual 

requirement  and  that  the  contractor's  interpre- 
tation of  the  drawings  and  specifications  was 

unreasonable,  the  contractor's  claim  for  addi- 
tional compensation  was  denied. 

Appeals  of  J  fc  B  Construction  Company,   Inc. , 
IBCA  Nob.   667-9-67  and  767-3-69  (Apr.  17.  1970) 

Where  a  contract  specification  for  pole  top  preserv 

ative  required  the  preservative  to  be  "suitable 
for  troweling"  and  contained  penetrometer  test 
values  which  were  the  only  objective  method  of 



167 

CONTRACTS— Continued CONTRACTS— Continued 

CONSTRUCTION  AND   OPERATION— Continued 

Dr£W^n£s_and_S£e£ifi£a£ions — Continued 

determining  consistency  of  the  material  and 
where  it  was  determined  that  there  was  no  cor- 

relation between  the  penetrometer  test  values  in 
the  specification  and  the  subjective  determination 
of  "suitable  for  troweling,  "  the  Board  finds  that 
rejection  of  the  material  after  the  penetrometer 
values  in  the  specification  had  been  waived  con- 

stituted a  constructive  change  entitling  the  con- 
tractor t«  an  equitable  adjustment. 

CONSTRUCTION  AND  OPERATION— Continued 

Dr£wi_n£S_and_S£e£ifi£a£i£ns — Con  t  inued 

Where  a  contract  for  the  construction  and  landscap- 
ing of  a  playground  area  contained  an  error  in  the 

quantity  listing  of  a  particularly  described  tree, 
and  that  error  is  discoverable  by  reference  to  any 
one  of  three  other  quantity  requirements  for  the 
same  type  tree,    on  the  same  drawing,    the  dis- 

crepancy was  so  patent  as  to  require  inquiry  of 
the  contracting  officer. 

Appeal  of  Kamphausen  Northwest,   Inc. 
IBCA-736-10-68  (Nov.    4,    1970) 

Appeals  of   WlUlan  F.    Kllngensmlth.    Inc., 
IBCA-717-5-68   and    IBCA-734-10-68    (May  A,    1971) 

The  Board  determined  that  the  contractor  was  en- 
titled to  be  compensated  for  the  installation  of 

blocking  for  fiberboard  panels  which  was  re- 
quired by  neither  the  drawings  nor  the  specifica- 

tions where  the  evidence  belied  the  Government's 
contention  that  the  blocking  was  such  a  basic 
element  of  good  construction  practice  that  it  was 
not  shown  by  architects  in  their  drawings.     The 
contractor  was  also  entitled  to  compensation 
for  the  installation  of  access  doors  shown  on 

neither  the  drawings  nor  specifications  where 
there  was  no  evidence  the  doors  were  required 

by  any  applicable  building  code. 

Even  though  a  contractor's  interpretation  of  an 
ambiguous  note  on  a  drawing  concerning  Venetian 
blinds  was  arguably  reasonable,    its  claim  to  be 
compensated  for  the  installation  of  Venetian 
blinds  was  denied  where  the  evidence  reflected 

the  contractor  was  aware  of  the  ambiguity  and 
failed  to  inquire  of  the  contracting  officer. 

Where  the  contract  contained  a  provision  that  ap- 
proval of  shop  drawings  shall  not  relieve  the 

contractor  of  any  part  of  its  obligation  to  con- 
form to  the  requirements  of  the  contract,    the 

Government's  approval  of  shop  drawings  differ- 
ing from  the  drawings  and  specifications  did  not 

effect  a  change  to  the  contract.     Accordingly, 

the  contracting  officer's  order  that  the  contrac- 
tor comply  with  the  drawings  and  specifications 

did  not  entitle  the  contractor  to  additional  com- 
pensation. 

Where  a  drawing  expressly  stated  that  precast 
finish  concrete  does  not  get  sack  finish,    the 
Government  could  not  require  sack  finish  of 
precast  concrete  panels  and  columns  upon  the 
ground  that  sacking  was  necessary  in  order  to 
obtain  a  satisfactory  finish  without  compensating 
the  contractor  therefor. 

Appeal  of  E.    E.    Steinlicht,    IBCA-834-4-70 
(Mar.    12,    1971) 

A  ship  construction  contractor's  claim  for  an  equita- ble adjustment  based  on  the  contention  that  a  de- 
ficiency notice  involving  the  tack  welding  of  cer- 

tain bulkheads  to  the  second  deck  imposed  welding 
standards  beyond  the  requirements  of  the  con- 

tract and  thus  constituted  a  constructive  change 
is  denied  where  the  evidence  reflects  (i)  that  there 
was  a  substantial  basis  for  the  issuance  of  the 
deficiency;  (ii)  the  contractor's  interpretation  of 
the  deficiency  was  unreasonable;  and  (iii)  the 
claimed  increased  costs  were  not  proved  to  re- 

sult from  the  deficiency, 

A  ship  construction  contractor's  claim  for  an  equita- ble adjustment  based  on  the  contention  that  the 
issuance  of  deficiency  notices  involving  the  in- 

stallation of  nameplates  and  labels  was  improper 
and  forced  the  contractor  to  incur  extra  costs  in 
negotiating  the  resolution  of  invalid  deficiencies 
was  denied  because  there  was  no  evidence  the  con- 

tractor performed  extra  work  or  incurred  in- 
creased costs  because  of  the  deficiencies.     The 

Board  upheld  the  contracting  officer's  decision 
r*<!uc!n8  the  contract  price  because  the  contractor 
was  relieved  of  the  necessity  of  installing  certain 
nameplates. 

Appeal  of  South  Portland  Engine  Company,   Inc. , 

IBCA-807-10-69  (May  7,    1971)  *   

A  claim  for  an  equitable  adjustment  under  the  Changes 
clause  to  reflect  the  cost  of  installing  an  automatic 
fire  prevention  sprinkler  system  during  construction 
of  a  building  is  denied  where  the  contract  specifica- 

tions clearly  called  for  such  a  system  and  were 
complementary  to  the  drawings  under  the  contract 
provision  which  states  that  anything  shown  in  one 
and  not  in  the  other  will  be  of  like  effect  as  if 
shown  on  both. 

Appeal  of  Mattefs  Construction  Company, 
IBCA-870-9-70  (Aug.    18.    1971) 
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Where  the  specifications  clearly  refer  to  the  disputed 

work  as  part  of  the  contract  work,  a  claim  for  an 
equitable  adjustment  for  a  change  based  upon  the 
omission  of  details  in  the  drawings  is  denied  in 
accordance  with  Clause  2  of  Standard  Form  23A  (1964 
Edition),  which  states  that  anything  mentioned  in 
the  specifications  and  not  shown  on  the  drawings 
shall  be  of  like  effect  as  if  shown  or  mentioned  in 
both. 

Appeal  of  Industrial  Contractors, 
IBCA-940-11-71  (Apr.  19,  1972) 

Where,  under  a  contract  for  the  construction  of  a  dam 
calling  for  excavation  of  a  cutoff  trench  to  sound 

rock  (shown  on  the  plans  and  specifications  to  be 
at  a  depth  of  60  feet),  the  Government  first  erro- 

neously staked  the  depth  of  the  trench  to  28  feet 

and  thereafter  to  42  feet  before  rock  was  ultimately 
reached  at  60  feet,  and  the  contracting  officer  is- 

sued a  change  order  to  compensate  the  contractor 
for  certain  additional  expenses  caused  thereby,  in- 

cluding the  increased  cost  of  dewatering  the  trench 
at  the  specified  depth,  but  refused  to  provide  for 
the  increased  cost  of  backfilling  on  the  ground  that 
the  contractor  was  charged  at  the  prebidding  stage 
with  the  knowledge  that  backfilling  would  be  re- 

quired at  the  60  foot  depth,  the  contractor  was  also 
entitled  to  an  equitable  adjustment  for  its  addi- 

tional cost  of  backfilling  resulting  therefrom.   The 
issuance  of  the  change  order  constituted  an  acknowl- 

edgement of  Government  responsibility  for  the  direct 
consequences  of  the  erroneous  staking  and  it  was 

therefore  inconsistent  to  include  the  dewatering 
costs  but  not  to  compensate  for  the  backfilling  as well. 

A  provision,  under  a  contract  for  the  construction  of 
a  dam,  a  key  feature  of  which  called  for  excavation 
of  a  cutoff  trench  to  sound  rock  (shown  on  the  plans 

and  specifications  to  be  60  feet),  which  permitted 

the  Government  to  vary  the  slopes,  grades  or  dimen- 
sions of  the  excavations  from  those  specified  when 

necessary  or  desirable  was  not  intended  to  apply  to 

major  revisions  associated  with  correcting  the  erro- 
neous staking  of  the  trench  to  depths  of  28  feet 

and  42  feet,  respectively,  where  the  serious  diffi- 
culties encountered  in  reaching  the  depth  specified 

could  not  be  regarded  as  having  resulted  from  a 
mere  variation. 

Under  a  provision  relating  to  borrow  operations,  of  a 

contract  for  the  construction  of  a  dam,  which  re- 
quired the  contractor  to  (i)  develop  and  submit  for 

approval  a  plan  for  the  production  of  proper  pro- 
portions of  Zone  1,  2  and  3  materials  and  (11)  ir- 

rigate Zone  1  material  in  borrow  pits  at  least  30 
days  prior  to  acticipated  use,  and  which  authorized 
the  Government  to  designate  limits  or  locations  of 
borrow  pits  in  the  borrow  areas  designated,  upon  a 
failure  of  the  contractor  to  submit  such  a  plan 
prior  to  commencement  of  borrow  operations  and  to 

irrigate  30  days  in  advance,  the  Government  was  en- 
titled to  issue  directions  for  the  development,  use 

and  irrigation  of  the  borrow  areas  and  such  direc- 
tions did  not  constitute  a  compensable  change  or 

relieve  the  contractor  of  its  contractual  responsi- 
bilities. 

CONTRACTS — Continued 

CONSTRUCTION  AND  OPERATION— Continued 

Drawin£S_and_S£e£ifi£ations — Continued 
Where  a  contract  for  the  construction  of  a  road  indi- 

cated that  the  material  to  be  excavated  in  roadway 
excavation  was  unclassified  and  the  specifications 
and  logs  of  exploration  of  test  pits  referred  to  the 

existence  of  rock  at  the  site,  a  contractor  was  un- 
warranted in  assuming  that  roadway  excavation  came 

within  the  definition  of  common  excavation,  which 

excluded  rock,  and  that  rock  would  not  be  encoun- 
tered in  such  excavation. 

A  contractor  under  a  contract  for  the  construction  of 
a  road,  which  alleged  that  it  was  prejudiced  by  the 

Government's  failure  to  disclose  the  existence  of 
mass-haul  diagrams  showing  the  location  and  quanti- 

ties of  excavation,  fill  and  waste,  but  which  made 

no  inquiry  therefor,  was  not  warranted  in 'assuming 
by  virtue  of  a  contract  drawing  of  a  "typical"  sec- tion with  cut  and  fill  approximately  balancing,  the 

roadway  as  constructed  would  be  a  balanced  half-cut, 
half-fill,  "simple"  road,  where  a  profile  drawing  of 
the  roadway  revealed  numerous  sections  of  cuts  and 

fills  at  centerline,  the  contract  provided  for  pay- 
ment for  overhaul  of  excavation  for  the  roadway  be- 
yond a  free  haul  distance  of  1000  feet,  and  an  ade- 

quate site  investigation  and  examination  of  other 
contractual  data  all  should  have  indicated  to  the 

contrary,  since  a  typical  section  by  accepted  prac- 
tice is  not  intended  to  show  a  specific  relation- 
ship between  the  amounts  of  cut  and  fill  to  be  ex- 

pected at  a  given  location. 

Under  a  contract  for  the  construction  of  a  dam  and 

other  related  work,  providing  that  a  certain  borrow 
area  contained  materials  of  a  quality  suitable  for 

processing  to  meet  the  requirements  of  the  specifi- 
cations for  coarse  aggregate,  and  authorizing  the 

contractor  to  furnish  such  material  from  other 

sources,  the  contractor's  claim  for  the  cost  of  pro- 
cessing such  material,  submitted  on  the  theory  that 

the  Government  misrepresented  the  suitability  of  the 

specified  source  and  that  the  condition  of  the  bor- row area  differed  materially  from  that  indicated  in 

the  contract,  is  denied,  since  processing  was  ex- 
pressly contemplated  by  the  contract  and  the  con- 
tractor neither  sought  nor  needed  to  procure  such 

material  from  the  other  available  sources. 

A  .contract  for  the  construction  of  a  dam  and  other 
related  work  which  afforded  the  Government  the  right 

to  design,  test,  adjust  and  control  the  concrete 
mixes  necessary  for  construction,  should  be  regarded 
as  containing  an  implicit  requirement  that  such 
right  be  exercised  with  reasonable  regard  for  the 

pumpability  and  placeability  of  the  mixes  designed. 
Where  the  record  established  that  the  Government 

did  not  take  those  factors  sufficiently  into  ac- 
count with  respect  to  certain  mixes,  a  constructive 

change  occurred  and  the  contractor  is  entitled  to 
be  compensated  for  the  delay  and  disruption  of  its 
work  resulting  therefrom. 

A  contractor  whose  work  was  disrupted  and  damaged  as 
a  result  of  the  bursting  of  an  oil  pipeline  (owned 

by  a  third  party),  which  ran  under  the  contract 
site  and  over  which  the  contractor  had,  with  the 

Government's  approval,  located  its  concrete  batch- 
ing plant,  was  not  entitled  to  be  compensated  by 

the  Government  for  the  damage  sustained  on  the 
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ground  that  the  damage  resulted  from  the  Govern- 
ment's failure  to  discharge  its  implied  contrac- 

tual obligation  to  provide  a  proper  and  safe  con- 
struction site,  in  the  absence  of  proof  that  the 

Government  was  responsible  for  the  bursting,  since 
the  contractor  bore  the  risk  of  loss  under  the  Per- 

mits and  Responsibilities  clause  of  the  contract. 

Steenberg  Construction  Company,  IBCA-520-10-65 
(Hay  8,  1972)  79  I.D.  158 

time,  the  refusal  to  permit  such  defects  to  be 

repaired  did  not  constitute  a  change  to  the 

contract.   The  Government's  refusal  to  permit 
certain  other  repairs  which  the  evidence  estab- 

lished was  based  on  concern  for  the  integrity 

of  any  repair  generally  rather  than  the  contrac- 
tor's continuing  failure  to  take  known  corrective 

action  did  constitute  a  change  to  the  contract. 

Appeals  of  Cen-Vi-Ro  of  Texas,  Inc.,  IBCA-718-5-68 
ind  IBCA-755-12-68  (Feb.  /,  iJM)        80  I.D.  29 

Where  a  contract  bid  invitation  provided  for 
alternative  methods  for  the  construction  of 

a  road,  and  the  specifications  required  the 
placement  of  4  inches  of  surfacing  material 
instead  of  the  6  inches  shown  in  the  plans 

without  indicating  any  change  in  eleva- 
tion or  in  the  snecified  cross-section  pro- 

files, the  contractor's  action  to  substan- 
tially complete  the  oub  grade  elevation  2 

inches  higher  in  order  to  achieve  the  same 
finished  surface  elevation  and  the  acquies- 

cence of  the  Government  supervisor  con- 
stituted a  contemporaneous  interpretation 

of  ambiguous  specifications.  The  ambigu- 
ity having  been  resolved  by  conduct  of  the 

parties  amounting  to  an  agreed  upon,  rea- 
sonable interpretation  of  the  specifica- 

tions, subsequent  directions  by  the  Govern- 
ment to  change  the  subgrade  elevation  were 

compensable  contract  changes. 

The  Board  denies  a  construction  contractor's 
claim  for  the  cost  of  constructing  a  dike 
which  was  not  a  contract  requirement  where 
it  finds:   (i)  that  the  dike  was  constructed 
of  excess  material  from  a  sewage  lagoon, 

excavation  of  which  was  a  contract  require- 
ment; (ii)  a  reasonable  construction  of  the 

contract  would  permit  the  contracting  officer 
to  direct  the  placement  of  excess  material 

from  the  lagoon  at  any  place  within  one- 
half  mile  of  the  site  and  no  part  of  the 

dike  was  in  excess  of -one-half  mile  from 
the  site;  (iii)  construction  of  the  dike 
was  not  ordered  or  approved  by  anyone 

having  authority  to  commit  the  Government; 
and  (iv)  the  contractor  failed  to  protest 
to  the  contracting  officer  when  the  alleged 
extra  work  was  performed. 

Appeal  of  R.  A.  Ervln,  Contractor,  IBCA-R63-8-70 
(July  14,  1972)  79  I.D.  539 

Appeal  of  F.  H.  Antrim  Construction  Co.,  Inc., 

IBCA-914-6-71  (Apr.  20,  1973)         80  I.D.  280 

Where  the  specifications  encompass  the  disputed 
work  a  claim  for  an  equitable  adjustment  based 
upon  the  omission  of  details  in  a  drawing  will 
be  denied  under  the  terms  of  a  clause  making 
mention  in  either  sufficient  and  on  the  fur- 

ther ground  that  a  construction  giving  effect 

and  meaning  to  all  provisions  will  be  pre- 
ferred to  one  that  leaves  certain  provisions 

superfluous  or  in  conflict  with  each  other. 

Appeal  of  Thompson  Construction,  Inc.,  IBCA-965-5-72 
(Nov.  8,  1972) 

Where  the  Board  found  that  the  contracts  contem- 

plated that  repair  of  listed  defects  in 

accordance  with  the  Concrete  Manual  was  per- 
missible and  the  Concrete  Manual  contained  a 

provision  providing  that  "repairs  should  not 
be  permitted  when  the  imperfections  or  damage 
are  the  result  of  a  continuing  failure  to 

take  known  corrective  action",  the  Board  rules 
that  a  reasonable  interpretation  of  the  quoted 
provision  would  permit  the  denial  of  otherwise 
allowable  repairs  if  the  defects  or  damage  were 

attributable  to  the  contractor's  continued  or 
prolonged  failure  to  implement  measures  which 

the  contractor  either  knows  or  as  a  reasonably 
skilled  contractor  should  know  would  eliminate 

or  alleviate  the  defects.   The  evidence  having 
established  the  cause  of  a  particular  defect 
and  that  the  defect  occurred  in  significant 
numbers  of  pipes  over  a  substantial  period  of 

While  Federal  custom  ordinarily  prevails  over  local 
usage  when  in  conflict,  in  resolving  a  dispute 
concerning  the  reasonableness  of  tolerances 
permitted  under  a  contract  for  the  construction  of 
a  road,  state  and  not  Federal  custom  is  held  to 
govern,  since  the  evidence  showed  state  usage  to 
be  standardized  and  the  Federal  trade  practice 
was  not  clearly  established. 

Where  a  contract  for  the  construction  of  a  road 

provided  for  the  placement  of  underdrain,  estimated 
at  3000  linear  feet,  a  claim  by  a  contractor  under 
the  Changed  Conditions  clause  upon  encountering 
water  seepage,  which  necessitated  less  than 
3000  linear  feet  of  underdrain  to  be  placed,  was 
denied,  since  the  presence  of  a  wet  condition 
should  have  been  reasonably  anticipated  from  a 
study  of  the  contractual  documents  and  the 

of  wetness  encountered  was  actually  less  than 
the  contractor  might  have  expected. 

H.  W.  Caldwell  and  Son,  Inc.  ,  IBCA-824-2-70 
(May  30,  1973)  80  I.D.  345 

Where  the  contract  drawing  of  the  planned 

reconstruction  of  a  boat-launching  ramp 
is  confirmed  by  pre-bid  site  observations, 

the  contractor's  interpretation  that  the 
drawing  correctly  located  the  ramp  in 
respect  to  existing  structures  was  a 
reasonable  one  on  which  he  relied  to  his 

detriment,  and  the  ambiguity  resulting 

from  the  drawing  errors  is  construed 
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against  the  originator,  the  Government, 
whose  order  to  extend  the  ramp  further 
into  the  canal  than  shown  was  a  construc- 

tive change  order. 

Appeals  of  C.  A.  Davis,  Inc.,  IBCA-929-9-71 
and  IBCA-960-3-72  (June  12,  1973) 

Quantities  of  rock  encountered  by  a  road  construction 
contractor  materially  in  excess  of  what  should  have 

been  anticipated  from  the  contract  plans  together 
with  the  absence  of  suitable  material  in  situ  or 

from  borrow  for  finishing  the  road  to  satisfy  Govern- 
ment requirements  is  found  to  constitute  a  Category  1 

Changed  Condition  where  the  contract  documents  taken 
as  a  whole  and  construed  in  the  light  of  the  evidence 
of  record  indicated  that  conditions  would  be  more 

favorable  than  those  actually  experienced  in  construc- 
tion. 

Where  the  contract  obligated  the  Government  to  provide 
borrow  sources  where  sufficient  quantities  of  suit- 

able materials  were  not  available  from  roadway  exca- 
vation as  planned  and  where  the  Government  did  not 

comply  with  this  obligation  when  the  condition  was 
called  to  its  attention,  the  Board  holds  that  direc- 

tives which  required  the  contractor  to  "scrounge 
around"  for  borrow  to  rearrange  the  available  mate- 

rial constituted  a  constructive  change. 

Appeal  of  Phi  Contractors,  IBCA-874-11-70 
(Oct.  23,  1973)  80  I.D.  667 

Where  a  contractor's  interpretation  of  the  amount 
of  access  road  improvement  for  which  payment 

would  be  made  under  a  contract  for  the  con- 
struction of  a  power  line  was  determined  to  be 

reasonable  and,  based  upon  a  site  investigation, 
the  contractor  had  reason  to  suspect  that  the 

Government's  estimate  of  the  amount  of  access 
road  was  substantially  understated,  but  the 

Government  withheld  the  specific  list  of  access 

roads  which  prior  to  the  issuance  of  the  invi- 
tation it  had  determined  were  necessary  for  its 

needs  and  for  which  payment  would  be  made,  the 

Board  holds  that  the  Government's  failure  to 
disclose  material  information  in  its  possession 

prior  to  bid  overcame  the  consequences  normally 
attributable  to  a  bidder  who  fails  to  make 

inquiry  concerning  an  apparent  conflict  between 
the  estimated  quantity  and  the  results  of  the 
site  investigation. 

Power  City  Electric, 
1973) 

Inc. IBCA-950-1-72  (Nov.  2; 

80  I.D.  753 

CONSTRUCTION  AND  OPERATION— Continued 
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fact  some  of  the  hubs  were  missing  made  the 

specifications  defective  since  the  contract  con- 
templated that  some  of  the  hubs  might  be  missing. 

Although  the  contractor  failed  to  give  the 
notice  required  by  paragraph  (b)  of  the 
Changes  clause  or  paragraph  (c)  of  the 
Suspension  of  Work  clause,  the  Board,  under 

the  circumstances  present  here,  consid- 
ered the  claim  for  a  constructive  change 

or  suspension  of  work  while  the  Govern- 
ment replaced  the  missing  hubs  on  the 

merits,  holding  that  the  contractor's 
failure  to  assert  the  claim  at  an 
earlier  time  was  a  factor  to  be  con- 

sidered in  determining  whether  the  con- 
tractor had  satisfied  its  burden  of 

proof. 

Where  a  road  was  not  in  the  location  speci- 
fied by  the  drawings  and  the  Govern- 
ment relocated  two  of  the  towers  In 

order  to  avoid  difficulties  and  expen- 
ses associated  with  having  the  legs  of 

one  of  the  towers  located  on  the  slope 
of  a  cut  through  which  the  road  had  been 
constructed,  the  Board  holds  that  the 
specifications  were  defective  and  that 
the  contractor  was  entitled  to  an 

equitable  adjustment  for  all  costs 
incurred  in  attempting  to  perform 

under  such  specifications  in  accord- 
ance with  the  Changes  clause.   Claims 

involving  defective  specifications 
are  recognized  exceptions  from  the 
notice  requirements  of  the  Changes 

clause  and  need  only  be  asserted  with- 
in a  reasonable  time  and  before 

final  payment. 

Where  the  Government  ordered  a  delay  In 
work  pending  a  determination  as  to 

methods  to  be  used  In  stringing  con- 
ductor for  power  lines  and  a  further 

delay  pending  receipt  of  bolts  of  the 
length  specified  by  the  drawings  for 
tower  assembly,  the  contractor  was 
entitled  to  an  adjustment  for  the 
resulting  costs  in  accordance  with  the 
Suspension  of  Work  clause.  The 

evidence  showed  that  the  delay  regard- 
ing bolts,  which  were  to  be  furnished 

as  GFP,  was  only  one-half  day  but  waa 
due  to  the  fact  the  drawings  specified 
bolts  of  an  incorrect  length.  The 

specifications  were  thus  defective 
and  it  is  well  settled  that  any  delay 

due  to  defective  specifications  is 
unreasonable. 

Appeal  of  Electrical  Enterprises.  Inc., 
IBCA-971-8-72  (Mar.  19,  1974) 

81  I.D. 114 

Where  a  contract  for  the  construction  of  two  power 
lines  provided  that  the  Government  had  placed  a 
center  hub  at  each  tower  location  but  that  the 

contractor  was  to  check  stationing,  alignment 
and  elevation  of  each  center  hub  and  to  replace 
missing  or  destroyed  center  hubs,  the  Board 

rejected  the  contractor's  contention  that  the 

No  basis  exists  for  finding  either 

category  of  changed  conditions  where 
the  subsurface  data  furnished  by  the 
Government  accurately  portrays  the 

subsurface  conditions  actually  en- 
countered by  the  contractor  at  the 

site  of  the  work. 
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A  changes  claim  is  denied  where  the 
appellant  contends   that   the  repre- 

sentatives of   the  contracting  officer 
Improperly  failed   to  Issue  instruc- 

tions  for   the   removal   of   unstable 
foundation  material   at   specified 
locations  and   for  Its  replacement 
with  gravel   filter  material  but   the 
evidence  Indicates   that   the   fail- 

ure of   the  Government   representa- 
tives  to   Issue   such   instructions 

was   simply   a  recognition  by   them 
that   it  was  within  the  contractor's 
prerogative  to  determine  the  methods 
and   equipment    to  be  utilized   In 
performing   the  contract. 

Appeals   of   George  A.    Grant,    Inc., 
IBCA  NOS.    1000-7-73,    1005-10-73  and 
1006-10-73   (Sept.    24,    1974)  81  I.D.    580 

Where,    In   the  course  of    installing   and  connecting 
new  sand   filter  units  with  existing  units 
under  a  contract   to  modify  a  water  system, 
which  provided  that  no  separate  payment  would 
be  made  for  pipe  and   fittings   included  with 
the  filter  units,  but   pipe  and  fittings  re- 

quired  for  connecting  the  units   to  existing 
piping  would  be  paid  for  at  unit   prices,   a 
contractor's  claim  for  furnishing  certain 
piping  and  fittings,   which   the  Government 
had  denied  on   the  ground   that   Its  cost  should 
have  been  Included  as  part  of   the  filter  units, 
was  upheld  and  the  contractor  was  entitled   to 
be  paid   therefor  at  unit  prices  since  the 
material  was   Installed  beyond   the  limits  of 
the  new  filter  units  and  was   thus  connecting 
piping.      The  contractor's   interpretation, 
which  reconciled   the  specifications  and 
drawings,   was  reasonable;   since  a  latent 
ambiguity  was  present   the  contractor  was  not 
required   to  seek  clarification  of  any  and  all 
doubts  or  possible  differences   In  interpre- 
tation. 

Appeal  of  Gentz  Construction  Company.    IBCA-1015-1-74 
(Dec.    26,   1974)  sTtX  758 

Du£ation_of  Contrac t 

Under  a  contract  for  construction  of  facilities  on 
the  shores  of  an  impounded  river,   where  access 
to  the  site  of  the  work  was  to  be  limited  by  the 
rising  water  level  at  an  indeterminate  time 

during  the  year  following  the  award  of  the  con- 
tract,  which  provided  that  work  was  not  prac- 

ticable in  winter  and  that  the  work  should  be 

performed  during  the  1962  summer  season,  the 
failure  of  the  Government  to  furnish  notice  to 

proceed  within  a  reasonable  time  after  award, 
causing  the  major  portions  of  the  work  and 
the  duration  of  the  contract  performance  to 
be  extended  into  the  1963  work  season  under 
conditions  of  severely  restricted  access, 
makes  the  ensuing  delay  in  completion  of 

CONSTRUCTION  AND  OPERATION— Continued 

Durajtlon_o£  Contra£t  — Continued 

the  contract  excusable  to  the  extent  that  it 
was  not  foreseeable,   and  the  contractor  is 

entitled  to  a  commensurate  equitable  ex- 
tension of  time  for  performance. 

Appeal  of  Ralph  Child  Construction  Company, 
IBCA-422-1-64  (Nov.    17,    1965)       72  I.  D.    475 

Under  a  contract  requiring  construction  at  an 
early  stage  of  soil  bearing  footings  for  the 
walls  of  a  structure,  where  a  large  part  of  the 
work  is  suspended  by  the  Government  for  more 

than  five  months  pending  redesign  of  such  foot- 
ings due  to  unstable  soil  conditions,   and  the 

contractor  is  thereby  prevented  for  an  un- 
reasonable period  of  time  from  performing  a 

substantial  portion  of  the  work  concurrently 
with  its  other  operations  under  the  contract 

and  where  the  Board  concludes  that  the  un- 
reasonable portion  of  such  suspension  had  the 

effect  of  extending  the  period  required  for 
completion  of  the  contract  for  a  period  of  nine 
weeks,  the  contractor  is  entitled  to  an  equitable 

adjustment  pursuant  to  the  standard  "Suspension 
of  Work"  clause. 

Appeals  of  Peter  Reiss  Construction  Co.  ,  Inc.  , 
and  Lew  Morris  Demolition  Co.  ,  Inc.  , 

IBCA-439-5-64,  IBCA-495-5-65  (Jan.   20,    1967) '74  I.D.    35 

Where  a  survey  contractor's  allotted  time  for  per- 
formance was  tied  directly  to  the  performance 

period  specified  in  a  construction  contract  being 
performed  by  another  party,   and  the  delayed  per- 

formance of  the  construction  contract  due  to  ad- 
verse weather  conditions  made  it  necessary  that 

the  survey  contract  work  be  performed  over  a 
period  of  time  considerably  longer  than  that  orig- 

inally contemplated,   the  survey  contractor  is 
not  entitled  to  additional  compensation  for  pro- 

longation of  his  contract  work  period,    since 
there  is  no  clause  in  the  contract  providing  for 
such  compensation. 

Appeal  of  R.W.    Millard  and  Associates,   Inc., 
IBCA-595-10-66  (Apr.    13,    1967) 

Under  a  contract  for  construction  of  a  road,   where 

the  preponderance  of  the  evidence  shows  that  a 
considerable  amount  of  repairs  and  finishing 
work  were  required  after  a  winter  shutdown  in 
order  to  complete  and  restore  the  roadway 
grades  in  accordance  with  specifications,    all 
paid  for  by  the  Government  under  the  applicable 
contract  unit  prices,   the  burden  of  proof  is  upon 
the  contractor  to  show  that  such  work  constituted 

changes  of  a  major  nature  and  the  submission  of 
proof  of  damages  on  a  total  cost  basis,    con- 

sisting only  of  a  profit  and  loss  statement 
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indicating  a  net  financial  loss  to  the  contractor 
for  the  second  work  season,    is  not  acceptable 
as  a  proper  measure  of  damages. 

Appeal  of  R.    E.    Hall  Construction  Company  and 
Clarence  Braden,    A  Joint  Venture,    IBCA-465-1  1  -64 
(Sept.    26,    1967) 

Duty_to   Inquire 

Where,  in  the  course  of  installing  and  connecting 
new  sand  filter  units  with  existing  units 
under  a  contract  to  modify  a  water  system, 
which  provided  that  no  separate  payment  would 
be  made  for  pipe  and  fittings  Included  with 

the  filter  units,  but  pipe  and  fittings  re- 
quired for  connecting  the  units  to  existing 

piping  would  be  paid  for  at  unit  prices,  a 

contractor's  claim  for  furnishing  certain 
piping  and  fittings,  which  the  Government 
had  denied  on  the  ground  that  its  cost  should 
have  been  Included  as  part  of  the  filter  units, 
was  upheld  and  the  contractor  was  entitled  to 
be  paid  therefor  at  unit  prices  since  the 
material  was  installed  beyond  the  limits  of 
the  new  filter  units  and  was  thus  connecting 

piping.   The  contractor's  interpretation, 
which  reconciled  the  specifications  and 
drawings,  was  reasonable;  since  a  latent 
ambiouitv  was  present  the  contractor  was  not 

required  to  seek  clarification  of  any  and  all 

doubts  or  possible  differences  in  interpre- 
tation. 

Appeal  of  Gentz  Construction  Company,  IBCA-1015-1-74 
(Dec.  26,  1974)  81  I.D.  758 

E_s_t ima_t ed.  P^uant it i es 

Under  a  contract  which  contains  an  "approximate 
quantities"  provision,   estimates  of  quantities 
noted  in  the  bidding  schedule  do  not  constitute 
indications  or  representations  within  the 

meaning  of  the  "Changed  Conditions"  clause. 

Appeal  of  Guy  F.   Atkinson  Company,   et  al.  , 
IBCA-385  (Jan.    12,    1965)       72  I.  D.    1 

An  agreement  for  the  performance  of  extra  ex- 
cavation work  which  provides  that  such  extra 

work  will  be  performed  at  the  contract  unit 
price  is  not  in  conflict  with,   and  does  not 
supersede  a  clause  of  the  original  contract 
providing  for  adjustment  of  contract  unit 
prices  in  the  event  that  the  actually  performed 
quantities  of  work  related  to  such  unit  prices 
shall  exceed  the  estimated  quantities  thereof, 

as  set  forth  in  the  contract,  by  more  than 

Appeal  of  Traylor  Brothers,   Inc.  ,   IBCA-387 
(Mar.    15,    1965)  72  I.D.    113 

CONTRACTS— Continued 

CONSTRUCTION  AND   OPERATION  — Continuec 

E_s^ima_ted  £ua_nti_ties  — Continued 
In  the  performance  of  a  unit  price  contract,   a 

contractor  is  entitled  to  additional  compensa- 
tion for  leveling  and  compacting  a  construction 

area  that  had  been  filled  with  borrow  material 
where  the  unit  prices  established  in  the  contrac 

did  not  provide  for  payment  for  such  leveling and  compacting. 

Appeal  of  Nielsons, Incorporated,  IBCA-459-9-64 
(July  2,    1965) 

In  the  performance  of  a  contract  for  drilling  and 
development  of  a  well  at  unit  prices,  a  con- 

tractor is  not  entitled  to  additional  compensatio 
for  drilling  to  a  depth  beyond  that  estimated 
the  contract  at  rates  different  from  the  unit 
prices  specified  in  the  contract  for  this 

operation. 

Appeal  of  Arizona  Machine  and  Welding  Works, 
Inc.  ,   IBCA-480-2-65  (Dec.    22,    1965) 

Under  a  contract  containing  erroneous  estimates 
by  the  Government  as  to  quantities  of  material 
for  which  unit  prices  were  bid  and  where  the 
contractor  was  obliged  to  submit  composite 
bids  which  required  inclusion  of  fixed  costs  of 
transportation  because  a  separate  bid  item 
therefor. was  not  provided,    the  substantial  re- 

duction by  the  Government  of  the  quantities  in 
the  correction  of  such  errors  constituted  a 

change  entitling  the  contractor  to  an  equitable 
adjustment  with  respect  to  the  unabsorbed 
fixed  costs,    the  errors  not  being  evident 
upon  a  reasonably  careful  investigation  of  the 
work  site  or  from  examination  of  the  drawings. 

Appeal  of  Barringer  &  Botke,    IBCA-428-3-64 
(Mar.    23,    1966) 

Under  a  contract  requiring  the  performance  of 
grouting  work  on  a  dam  foundation,   where  the 
quantities  of  grout  to  be  placed  could  not  be 
accurately  estimated  in  advance  of  bidding  and 
where  a  changed  condition  was  found  to  exist 
which  was  manifested  by  the  acceptance  in  deep- 

er pervious  formations  of  excessive  quantities  of 
grout,    the  allowable  costs   resulting  from  con- 

tinuous grouting  required  on  the  project  will 
include  only  such    costs  as  are  in  excess  of  the 

expenses  that  should  have  been   anticipated  takinj 
into  account  contract  provisions  calling  for  con- 

tinuous grouting  and  other  relevant  factors. 

Appeal  of  R.   A.    Heintz  Construction  Company, 
IBCA-403  (June  30.    1966)  73  I.D.  19b 
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Es.t  imaged.  Quantities  — Continued 

The  Board  has  jurisdiction  of  a  contractor's  claim 
for  quantities  of  cement  delivered  in  excess  of 

the  aggregate  estimated  requirements  for  ce- 
ment for  the  Glen  Canyon  Dam  and  Power  Plant, 

irrespective  of  whether  the  contract  is  a  re- 
quirements contract  and  without  regard  to 

whether  the  interpretation  of  the  contract  in- 
volves the  determination  of  questions  of  fact, 

mixed  questions  of  law  and  fact  or  questions 
of  law  only. 

Appeals  of  American  Cement  Corporation, 
IBCA-496-5-65.   IBCA- 578-7-66  (Sept.    21,   1966) 

73  I.   D.    266 

Under  a  contract  providing  for  equitable  adjust- 
ment of  unit  prices  in  the  event  of  substantial 

variations  between  estimated  and  actual 
quantities  of  work,   the    leverin  rule,   which  is 
generally  applicable  to  claims  for  breach  of 
contract,   is  not  applicable  to  the  claim    of  a 
subcontractor  submitted  through  the  prime 
contractor  under  the  price  adjustment  pro- 

visions of  the  prime  contract. 

Appeal  of  R.  C.    Hughes  Electric  Company,   Inc.  , 
IBCA-509-8-65  (Nov.   30,    1966) 

CONTRACTS— Continued 

CONSTRUCTION  AND  OPERATION  — Continued 

Es_tima^ed  £ua_n titles  — Continued 
Under  a  contract  for  constructing  a  new   road  along 

the  general  course  of  an  old  road,    including 
clearing  and  grubbing  of  an  estimated  70  acres 
of  trees  and  slash  (the  actual  area  paid  for  was 
72.63  acres),    the  contractor's  claim  for  the  in- 

clusion of,    and  payment  for,    about  50  additional 
acres   representing  the  area  of  the  old  existing 
road  within  the  new  road  right-of-way  will  be 
denied,    where  the  old  road  contained  no 

vegetation  and  the  contract  provided  payment 

only  for  areas   required  to  be  cleared  and 
grubbed  for  the  construction  of  the  new  road. 
The  actions  of  the  prime  contractor  in  using  the 
70  acre  estimate  for  awarding  a  subcontract  for 
the  entire  work  of  clearing  and  grubbing  indi- 

cated that  the  prime  contractor  was  not  misled 
by  the  terms  of  the  prime  contract,    particular- 

ly where  the  prime  contractor  failed  to  inquire 
before  bidding  with  respect  to  the  apparent  dis- 

crepancy between  the  contract  estimate  of  70 
acres  of  right-of-way  required  to  be  cleared  and 
grubbed  and  the  total  of  122  acres  including  the 
area  of  the  old  road. 

Appeal  of  R.    E.    Hall  Construction  Company 
Clarence  Braden,    A  Joint  Venture,    IBCA-465- 
(Sept.   26,    1967) 

Under  a  contract  providing  for  estimated  quanti- 
ties and  unit  prices,  and  stating  that  increases 

or  decreases  in  such  quantities  are  to  be  paid 
for  only  at  such  unit  prices,   the  contractor  is 
entitled  to  an  equitable  adjustment  for  additional 
quantities  performed  pursuant  to  a  change  order 
necessitating  the  duplication  of  supplemental 
work  that  had  been  completed  previously  and 
was  not  contemplated  by  the  unit  prices. 

Appeal  of  Kinemax  Corporation,   IBCA-444-5-64 
(Jan.    19,    1967)  74  I.    D..  28 

Under  a  road  construction  contract  providing  for 
estimated  quantities  and  for  payment  at  unit 
prices  for  only  that  work  that  was  actually  per- 

formed,   the  contractor  is  not  entitled  to  payment 
at  the  contract  unit  price  for  work  not  performed 
due  to  an  underrun  of  quantity.     Under  a  contract 
clause  providing  for  an  equitable  adjustment  for 
changes  issued  by  the  contracting  officer,   but 

only   to  the  extent  that  such  changes  result  in 
increases  or  decreases  exceeding  twenty-five 
percent  of  the  original  total  contract  price,    the 
contractor  is  not  entitled  to  an  equitable  adjust- 

ment thereunder  where  't--  underrun  was  not 
caused  by  a  change  order  and  the  decrease  in 
the  amount   was  considerably  less  than  twenty- 
five  percent  of  the  original  total  contract  price. 

Appeal  of  Kreider  Brothers,    IBCA-545-2-66 
(Apr.    5,   1967) 

A  contractor  who  performed  construction  work 
at  a  fish  hatchery  did  not  show  entitlement  to 
payment  for  extra  work  by  asserting  that  in 
estimating  required  grading  and  fill  work  it 
relied  solely  upon  an  erroneous  scale  placed 
on  the  drawings  by  the  Government.     The  ap- 

pellant's employee  who  performed  "takeoff" 
duties  testified  that  he  ignored  dimensions  on 
the  drawings  which  were  at  variance  with  the 

erroneous  scale;  in  addition,  he  took  no  par- 
ticular interest  in  a  Government  estimate  of 

fill  that  was  almost  equal  to  the  actual  project 
quantity,   and  substantially  in  excess  of  his 

"takeoff"  quantity.     The  contractor's  blind 
reliance  on  the  scale  and  accompanying  note 
on  the  drawing  was  found  to  be  unreasonable. 

Appeal  of  L.  B.   Samford,  Inc.  ,   IBCA-643-5-67 
(Sept.    29,    1967) 

Where  the  total  amount  of  cover  aggregate  re- 
quired by  the  Government  was  1272.  7  tons,   in- 

stead of  the  2230  tons  estimated  in  the  bid 
schedule,   under  a  road  construction  contract 
providing  for  payment  at  unit  prices  only  for 
work  that  was  actually  performed,   and  further 
providing  for  an  adjustment  of  contract  price 
in  the  event  of  increase  or  decrease  in  quantity 
only  in  several  specified  circumstances,   in 
the  absence  of  a  showing  that  the  exceptions 

are  applicable,    a  contractor  who  overproduced 

cover  aggregate  was  not  entitled  to  be  com- 
pensated therefor,    since  the  possibility  of  an 
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underrun  was  foreseeable  and  it  appeared  that 
the  overproduction  resulted  from  the  con- 

tractor's inability  to  control  production. 

Appeal  of  James  Hamilton  Construction  Company 
and  Hamilton's  Equipment  Rentals,    Inc., 
IBCA-493-5-65  (July  18,    1968)        75  I.  D.  207 

Giving  great  weight  to  the  practical  construction 
the  parties  had  placed  upon  the  terms  of  a  con- 

tract that  the  appellant  acknowledged  to  be  am- 
biguous and  noting  that  approximately  five  years 

elapsed  before  the  contractor  advanced  an  in- 
terpretation of  the  contract  at  variance  with 

what  appeared  to  be  the  mutual  understanding 

of  the  parties  as  to  the  nature  of  the  contract- 
ual obligations  assumed  by  them,   the  Board 

finds  that  the  contract  for  delivery  of  cement 
for  the  Glen  Canyon  Dam  was  a  requirements 
contract  and  that  the  appellant  was  not  entitled 

to  additional  compensation  for  the  87,  691  bar- 
rels of  cement  delivered  in  excess  of  the  esti- 

mated requirement  of  3,000,000  barrels. 

Es_tima_ted  £uan_tities  — Continued 
expense  (beyond  a  unit  price)  of  excavating  and 
backfilling  excess  quantities  of  materials, 
where  the  Government  ordered  a  core  trench 
18-20  feet  in  depth,   rather  than  one  approxi- 

mately 10  feet  in  depth,   as  shown  on  a  Govern- 
ment drawing  made  part  of  the  contract. 

Appeal  of  Robert  A.    and  Bert  Salveson 
IBCA-697-2-68  (Jan.     13,    1969)   

In  denying  a  contractor's  claim  of  changed  condi- 
tions attributed  to  hidden  springs  having  been 

encountered  in  the  course  of  constructing  a  road 
embankment,   the  Board  finds  (i)  that  the  contract 
clearly  indicated  that  subsurface  water  was   antic- 

ipated   and  (ii)  that  the  hidden  springs  may  not 
have  been  evident  upon  a  site  inspection  is  of  no 
avail  where  a  review  of  the  contract  documents 
would  have  apprised  the  contractor  of  the  condi- 

tions of  which  it  complains. 

Appeal  of  Service  Construction  Corporation, 

IBCA-678-10-69  (Jan.    12,    1970)         

Appeals  of  American  Cement  Corporation, 
IBCA-496-5-65  and  IBCA-578-7-66  (Dec.    2,    1968) 

75  I.  D.  378 

Under  a  contract  containing  estimated  quantities, 

unit  prices  and  a  variation  in  quantities  provi- 
sion authorizing  an  equitable  adjustment  if  the 

work  actually  required  varied  from  the  esti- 
mated quantities  in  excess  of  stated  percent- 

ages, the  Board  finds  (i)  that  the  contract 

language  does  not  support  the  appellant's  con- 
tention that  it  is  entitled  to  a  greater  equitable 

adjustment  than  had  been  allowed  by  the  con- 
tracting officer;  (ii)  that  no  special  circum- 

stances were  shown  to  exist  warranting  a 
restrictive  interpretation  of  the  variation  in 
quantities  provisions;  and  (iii)  that  the  record 
is  devoid  of  any  evidence  showing  that  the 
equitable  adjustment  for  the  overrun  quantities 
involved  should  reflect  the  same  unit  price  as 
had  previously  been  agreed  upon  in  a  change 
order  for  performing  similar  type  work. 

When  on  a  tree  thinning  contract  the  actual  numbers 
of  trees  thinned  per  acre  exceeds  the  specifica- 

tion number  per  acre  stated  as  an  approximation 
by  a  significant  amount,   the  contractor  is  entitled 
to  an  equitable  adjustment  for  the  increase  in 
quantity  as  a  changed  condition. 

Appeal  of  Benson  Tree  Company,   IBCA-812-11-69 
(Nov.   10,    1970) 

Where  excavation  exceeding  estimated  quantities  in 
a  cost-plus-a-fixed-fee  construction  contract  was 
attributable  to  design  changes  the  Board  holds 
that  such  changes  entitled  the  contractor  to  addi- 

tional fee.     However,   the  Board  determined  that 
in  the  circumstances  present  here  the  contractor 
assumed  the  risk  of  the  accuracy  of  estimates  and 
overruns  attributable  to  errors  in  the  estimates 
could  not  be  the  basis  of  additional  fee. 

Appeal  of  Franklin  W.   Peters  and  Associates, 
IBCA-762-1-69  (Dec.  28,    1970)        771.D.   213 

Appeal  of  United  Nations  Constructors,   Inc. 
IBCA-686-11-67  (Dec.    31,    1968) 

The  Board  found  that  a  general  specification  pro- 
viding that  common  excavation  will  include  all 

required  excavation,  and  that  common  excavation 
shall  be  performed  to  the  lines  established  by 
the  contracting  officer  should  not  be  treated  as 
over -riding  the  standard  construction  contract 
"Changes"  clause  or  an  extra  work  provision. 
An  equitable  adjustment  was  authorized  under 
which  payment  would  be  made  for  the  additional 

Quantities  of   rock  encountered  by  a  road   construction 
contractor  materially  in  excess  of  what  should  have 
been  anticipated  from  the  contract  plans  together 
with  the  absence  of  suitable  material   in  situ  or  from 
borrow  for  finishing   the  road   to  satisfy  Government 
requirements   is  found   to  constitute  a  Category  1 
Changed  Condition  where  the  contract  documents  taken 
as  a  whole  and  construed   in   the  light  of   the  evidence 
of  record   indicated   that  conditions  would  be  more 
favorable  than   those  actually  experienced   in  con- struction. 

Appeal  of  Phi  Contractors.    IBCA-874-11-70 
(Oct.    23,    1973)  80  I.D.   667 
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Where  a  contractor's  interpretation  of  the  amount 
of  access  road  improvement  for  which  payment 

would  be  made  under  a  contract  for  the  con- 
struction of  a  power  line  was  determined  to  be 

reasonable  and,  based  upon  a  site  investigation, 
the  contractor  had  reason  to  suspect  that  the 

Government's  estimate  of  the  amount  of  access 
road  was  substantially  understated,  but  the 
Government  withheld  the  specific  list  of  access 

roads  which  prior  to  the  issuance  of  the  invi- 
tation it  had  determined  were  necessary  for  its 

needs  and  for  which  payment  would  be  made,  the 

Board  holds  that  the  Government's  failure  to 
disclose  material  information  in  its  possession 

prior  to  bid  overcame  the  consequences  normally 
attributable  to  a  bidder  who  fails  to  make 

inquiry  concerning  an  apparent  conflict  between 
the  estimated  quantity  and  the  results  of  the 
site  investigation. 

Power  City  Electric,  Inc. 

1973) 
IBCA-950-1-72  (Nov.  27, 

80  I.D.  753 

A  contractor's  claim  for  a  time  extension  based 
upon  an  overrun  of  contract  quantities  is  denied 
where  the  evidence  shows  that  the  overrun  in- 

volved was  well  within  the  range  of  overruns 

experienced  by  the  contractor  under  other  drain- 
age construction  contracts  on  the  Columbia 

Basin  Project  and  the  contractor  failed  to 
show  that  the  overrun  in  contract  quantities 
actually  delayed  the  completion  of  the  whole 
contract  work. 

Appeals  of  George  A.  Grant,  Inc.,  IBCA  NOS. 

1000-7-73,  1005-10-73,  and  1006-10-73  (Sept.  24, 
1974)  81  I.D.  580 

CONSTRUCTION  and  operation — Continued 

General  Rul_es  of_Copstr}\c_ ticn  — Continued 

A  contractor's  request  that  the  liquidated  damages 
assessed  for  an  unexcused  delay  be  substantial- 

ly reduced  was  denied,   where  it  was  found  that 
contract  language  clearly  authorized  the  assess- 

ment made  and  where,    consequently,    the  Board 
was  without  jurisdiction  in  the  matter,    irre- 

spective of  whether  the  request  were  to  be 
viewed  as  asking  reformation  of  the  contract 
or  seeking  remission  of  liquidated  damages. 

Appeal  of  American  Ligurian  Company,    Inc. , 
1BCA-492-4-65  (Jan.    21,    1966)         73  I.D.  15 

Where  in  construing  a  contract  for  a  digital  dis- 

patching system  the  contractor's  interpretation 
excludes  any  obligation  on  its  part  to  furnish  a 

single  set  of  B-constants  for  calculating  trans- 
mission system  losses,  but  concedes  that  it  is 

required  to  furnish  as  a  part  of  the  system  an 
economic  dispatch  program  including  water 
optimization  and  transmission  losses  and  that 
one  set  of  B-constants  is  essential  for  an 
accurate  consideration  of  transmission  losses, 

and  hence  it  appears  that  one  set  of  B-constants 
must  be  furnished  in  order  to  complete  the 

system,  the  contractor's  interpretation  of  the 
contract  requirement  is  unreasonable,   preclud- 

ing the  doctrine  of  contra  proferentem,   not- 
withstanding the  contractor's  unsupported 

assertion  that  a  trade  practice  and  precedents 
substantiate  its  interpretation. 

Appeal  of  General  Electric  Company, 
IBCA-451-8-64  (Apr.    13,    1966)73  1.  D.    95 

The  resignation  of  a  contractor's  Chief  Engineer 
within  seven  weeks  of  award  of  contract  and 

approximately  nine  months  before  delivery  was 
required  does  not  constitute  an  excusable  cause 
for  delay  in  circumstances  where  a  replacement 
was  found  within  a  month  and  where  it  appeared 
that  the  resignation  of  the  Chief  Engineer  had 
not  materially  delayed  performance  of  the 
contract. 

G_eneral_  Rul.es   of_C£nstruc_t ion 

The  materials  of  contract  interpretation,  even 
if  the  case  of  integrated  contracts,  are  not 
confined  to  what  appears  on  the  face  of  the 
contract,   but  include  such  relevant  usages  and 
prior  or  contemporaneous  circumstances  as 
are  proved  to  exist. 

Appeal  of  Korshoj  Construction  Company. 

IBCA-321  (Mar.    15,    1965)  — 

Delay  resulting  from  the  failure  of  a  contractor  to 
adhere  to  a  contract  requirement  for  timely 
submission  of  assembly  and  detail  drawings  for 
a  component,    prior  to  commencing  fabrication, 
does  not  constitute  an  excusable  cause  for  delay, 
notwithstanding  that  at  the  time  of  an  incomplete 
submission  of  drawings  and  other  data  for 
approval  the  contractor  may  have  been  ignorant 
of  the  particular  contract  requirement,   and  even 
though  the  concern  to  whom  the  component  was 
subcontracted  refused  on  policy  grounds  to 
furnish  the  required  drawings  and  thereby 
delayed  contract  performance. 

Appeal  of  Lypta  Cranes,   Inc. 
(Aug.    3,    1966) 

IBCA-515-9-65 
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A  contrpctor's  contention  that  a  replacement  con- 
tract incorporating  by  reference  the  estimated 

quantities  and  unit  price  provisions,   inter  alia, 
of  the  defaulted  contract  should  be  considered 

to  contain  a  firm  obligation  to  pay  a  specified 
amount  is  untenable,   and  its  appeal  is  denied 
without  a  hearing  where  there  are  no  material 
facts  in  dispute  and  scheduling  a  hearing  would 
therefore  serve  no  useful  purpose.     Its  claim 

for  remission  of  liquidated  damages  is  dis- 
missed. 

Appeal  of  Lloyd  E.    Tull,   Inc. 
(Feb.    15,    1967) 

IBCA-574-6-( 

Where  the  meaning  of  a  contract  is  clear  and  free 
from  ambiguity,    there  is  no  need  to  construe 
it,   and  the  Board  in  its  discretion  will  decline 
to  hold  a  hearing  for  the  purpose  of  receiving 
other  evidence  with  respect  to  prior  under- 

standings or  agreements  in  order  to  ascertain 

the  intent  of  the  parties  or  to  apply  other  rules 
of  interpretation. 

Appeal  of  MacDonald  Construction  Company, 
IBCA-572-5-66  (Mar.    17,    1967) 

Reading  all  the  provisions  of  a  contract  as  a 
whole  and  considering  the  conduct  of  the  parties 

before  the  controversy  arose,    the  word  "stock- 
piled" in  a  specification  dealing  with  measure- 

ment of  unclassified  borrow  excavation  which 

provides  that  "no  deduction  will  be  made" 
therefrom  "for  topsoil  stripped  and  stockpiled" 
refers  to  topscil  stockpiled  for  Government 
use  and  does  not  refer  to  topsoil  stripped  and 
then  replaced  on  a  private  borrow  pit,    where 
the  contractor  originally  acquiesced  in  the 

Government's  interpretation  and  did  not  ques- 
tion during  performance  the  Government's 

faflure  to  measure  such  topsoil. 

Appeal  of  M.    F.    Boach  Company,   IBCA-580-8-66 
(May  4,    1967) 

A  contractor's  claim  for  dual  compensation  on 
the  basis  of  a  literal  interpretation  of  two  pay 
items  of  the  bidding  schedule  is  rejected  wher< 
the  Board  finds  that  the  contract  construed  as 
a  whole  is  not  ambiguous. 

Appeal  of  Donnelly  Construction  Company, 
IBCA-566-5-66  (July  12,    1967) 

Under  a  contract  for  exploratory  drilling,   where 
the  actions  of  the  contractor  and  admissions 

in  the  contractor's  reports  prepared  before 
the  dispute  arose  show  that  the  contractor  was 

aware  of  and  followed  the  requirements  of  the 
contract  clause  for  use  of  water  as  a  drilling 
agent,    and  for  use  of  drilling  mud  and  other 
drilling  agents  only  when  directed  by  the  con- 

tracting officer,    the  Board  does  not  find  that 

the  clause  is  ambiguous;  and  where  the  prin- 

cipal causes  of  the  contractor's  difficulties 
were  inefficiency  and  inadequate  equipment 

the  appeal  will  be  denied  as  to  claims  of  con- 
structive changes  alleged  to  consist  of  direc- 

tions by  the  Government  for  use  of  water  for 
drilling  and  testing  (instead  of  drilling  mud) 
allegedly  resulting  in  increased  costs  and 
additional  time  for  performance. 

Appeal  of  Geo.    Prospectors,  Inc. , 
IBCA-549-3-66  (Sept.    27,    1967) 

Under  a  contract  for  construction  of  a  Visitor 
Center  including  a  Rotunda  and  office  wing, 
containing  a  special  clause  for  precedence  of 
work  on  the  Rotunda  over  the  work  in  other 

areas  "if  at  all  possible,  "  but  without  other- 
wise requiring  any  order  of  sequence  of  the 

work,  where  the  work  on  the  Rotunda  was  de- 
layed during  investigation  of  foundation  con- 

ditions in  the  Rotunda  area,  and  where  in  the 

meantime  the  contractor  was  directed  to  pro- 
ceed with  work  on  the  office  wing  but  failed  to 

do  so  until  it  was  able  to  commence  work  on 

the  Rotunda,   and  after  which  time  the  contrac- 
tor worked  concurrently  in  both  areas,   the 

actions  of  the  parties  and  the  interpretation  of 
the  contract  as  a  whole  do  not  support  a  claim 

for  additional  compensation  based  on  an  alleg- 
ed change  in  the  sequence  of  the  contractor's 

operations. 

Appeal  of  Qrndorff  Construction  Company,   Inc.  , 
IBCA-372  (Oct.    25,    1967)  74  I.  D.  305 

A  motion  by  appellant  for  summary  judgment  in 
its  favor  or  alternatively  for  a  determination 
as  to  the  validity  of  provisions  for  liquidated 

damages,   or  for  a  preliminary  conference  con- 
cerning the  assessment  of  liquidated  damages, 

will  be  denied,   where  it  appears  that  the  con- 
tract provisions  for  liquidated  damages  are 

clear  and  binding  and  were  so  regarded  by 
both  parties  before  the  dispute  arose,   and 
where  it  has  not  been  shown  that  a  preliminary 
conference  would  aid  in  the  disposition  of  the 

appeal. 

Appeal  of  Young  Associates,   Inc. 
IBCA-557-4-66  (Nov.    3,    1967) 
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A  contractor  who  undertook  to  supply  to  the 
Government  snow  removal  machines  shown  on 
current  literature  of  the  contractor  to  be 

equipped  with  rotary  windshield  wipers,   is  en- 
titled to  be  compensated  for  installing,   at  the 

Government's  insistence,    rotary  wipers  on  the 
machines,  notwithstanding  a  general  description 
in  the  contract  of  the  machines  to  be  furnished 

as  including  "all  improvements  in  design  and 
construction  shown  in  the  bidder's  current 

literature  for  the  model  offered,  "  where  the 
contract  called  for  "the  latest  current  model 

concept  as  modified  by  those  specifications" 
and  the  windshield  wiper  specification  allowed 
the  successful  bidder  to  install  either  less 

costly  "heavy  duty"  wipers  or  rotary  wipers. 

Appeal  of  Edward  R.    Bacon  Company, 
IBCA-646-5-67  (Feb.    20,    1968) 

The  use  of  a  "brand  name  or  equal"  type  of  specifi- 
cation does  not  constitute  a  representation  by  the 

Government  regarding  the  existence  of  accept- 
able substitutes  for  the  brand-name  product, 

nor  does  it  constitute  a  representation  that  an 
existing  substitute  would  receive  approval  prior 
to  the  submission  by  the  contractor  of  data 
establishing  the  equality  of  such  substitute. 

Appeal  of  MSI  Corporation,   IBCA-554-4-66 
(Apr.    16,    1968)  75  I.  D.  89 

obligation,   in  contrast  to  the  other  paragraphs 
on  the  Drawing,   and  implication  of  the  language 
necessary  to  express  a  contractual  obligation 
would  conflict  with  the  express  provision. 

Appeal  of  Hagen  Construction  Company,   Inc.  , 
IBCA-666-9-67  (Sept.    18,    1968) 

The  Board  denies  a  claim  for  "Unnecessary  Ac- 
celerated Construction  Costs"  where  it  finds 

(i)  that  the  appellant  has  failed  to  offer  any  con- 
vincing evidence  to  show  that  a  particular  letter 

from  the  contracting  officer  relied  upon  by  the 
appellant  could  be  properly  construed  as  an 
order  for  the  delivery  of  cement  thereby  fur- 

nishing a  predicate  for  the  recovery  of  the  costs 

claimed  under  the  "Suspension  of  Deliveries" 
clause  when  cement  was  not  called  for  during 
1959;  and  (ii)  that  the  appellant  also  failed  to 
show  by  a  preponderance  of  the  evidence  that 
the  action  of  the  contracting  officer  in  refusing 

to  agree  in  advance  to  pay  a  portion  of  a  sug- 
gested wage  increase  under  a  related  contract 

(the  prime  contract  for  the  construction  of  the 
dam)  prolonged  a  strike  needlessly  and  thereby 
resulted  in  the  incurrence  of  a  portion  of  the 
costs  for  which  the  claim  was  made. 

Appeals  of  American  Cement  Corporation, 
IBCA-496-5-65  and  IBCA-578-7-66  (Dec.    2,    1968) 

75  I.  D.  378 

Under  e  supply  contract  calling  for  construction 
and  installation  of  complete  environmental 

growth  chambers  to  fulfill  prescribed  per- 
formance requirements,   contractor  is  obli- 

gated to  complete  electrical  wiring  connect- 
ing the  interrelated  components  of  equipment 

to  make  the  chambers  complete,   operable 
units.     All  parts  of  the  contract  must  be  read 
as  a  whole  so  as  to  give  the  schedule  and 

3pecii'ications  that  meaning  which  would  be 
attached  thereto  by  a  reasonably  intelligent 
person  acquainted  with  all  operative  usages 
of  the  product  to  be  supplied. 

Appeal  of  Arctic  Insulators  fa  Constructors,   Inc.  , 

IBCA-702-2-68  (Aug.    16,    1968) 

The  Government's  contention  that  a  provision  of  a 
road  grading  contract  stating  that  the  "average  - 
end-area  method  shall  be  used  in  computing 
volumes  of  excavation  and  embankment"  is  mod- 

ified by  a  paragraph  appearing  on  a  Drawing 

(entitled  "General  Notes  and  Quantity  List")  ad- 
vising that  quantities  "have  been  computed  by 

the  average-end-area  method  with  corrections 
for  curvature  and  center  of  gravity  on  curved 

sections  of  the  roadway"  is  rejected,  since  such 
paragraph  lacks  the  expression  of  a  contractual 

Inasmuch  as  (1)  the  title  of  a  clause  is  declaratory 
of  the  intention  of  the  parties  and  is  expressive 
of  the  object  of  the  clause,  and  (2)  contract 
provisions  should  be  interpreted,   if  possible, 
to  avoid  conflict,   in  connection  with  a  contract 
for  the  construction  of  a  500  KV  line,   providing 
that  footings  were  to  be  installed  and  towers 
erected  on  a  unit  price  per  site  basis  (which 
was  to  include  the  cost  of  excavation),  the  Board 

finds  that  clauses  allowing  additional  compensa- 
tion for  excavation  do  not  support  a  claim  by  a 

contractor  for  additional  compensation  for 
work  in  normal  footings  where  it  is  clear  from 
the  title  and  context  of  such  clauses  that  they 
are  limited  to  excavate  in  special  footings. 

Appeal  of  Power  Line  Erectors,   Inc.  , 
IBCA-637-5-67  (Dec.    18,    1968) 

Under  a  contract  containing  estimated  quantities, 

unit  prices  and  a  variation  in  quantities  provi- 
sion authorizing  an  equitable  adjustment  if  the 

work  actually  required  varied  from  the  esti- 
mated quantities  in  excess  of  stated  percent- 

ages,  the  Board  rinds  (i)  that  the  contract 

language  does  not  support  the  appellant's  con- tention that  it  is  entitled  to  a  greater  equitable 
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adjustment  than  had  been  allowed  by  the  con- 

tracting officer;  (ii)  that  no  special  circum- 
stances were  shown  to  exist  warranting  a 

restrictive  interpretation  of  the  variation  in 
quantities  provisions;  and  (iii)  that  the  record 
is  devoid  of  any  evidence  showing  that  the 
equitable  adjustment  for  the  overrun  quantities 
involved  should  reflect  the  same  unit  price  as 
had  previously  been  agreed  upon  in  a  change 
order  for  performing  similar  type  work. 

Appeal  of  United  Nations  Constructors,   Inc.  , 
IBCA-686-11-67  (Dec.    31,    1968) 

Reconsideration  of  a  decision  which  denied  a  con- 

tractor's   claim  for  additional  compensation  for 
overexcavation  in  footings  on  the  ground  that 
under  the  contract  only  overexcavation  in  special 
footings  was  compensable,   will  be  denied  where 
the  contractor  relied    upon  the  concurrent  in- 

terpretation doctrine,   and  attached    to  its  motion 
certain  Goverment  reports  purporting  to  show 
that  it  had  received  such  compensation  for  foot- 

ings that  were  not  special,    offering  to  submit 
evidence  thereof,    inasmuch  as  examination  of 
the  reports  showed  that  the  doctrine  was  inap- 

plicable and  the  contractor  had  had  ample  time 
within  which  to  provide  such  evidence  prior  to 

the  Board's  rendering  of  the  principle  decision. 

Appeal  of  Power  Line  Erectors,    Inc. 
IBCA-637-5-67  (Jan.    29,    1969) 

A  bid  schedule  and  specifications  called  for  con- 
struction of  the  Gateway  Arch  and  the  installa- 

tion of  a  transportation  system  in  the  Arch,  and 

subsequently  the  schedule  (but  not  the  specifica- 
tions) was  revised  to  call  only  for  construction 

of  the  Arch,   and  a  contract  was  entered  into 
between  the  parties  providing  for  construction 
of  the  Arch  to  commence  after  receipt  of  a 
notice  to  proceed,   and  containing  a  clause 
providing  for  liquidated  damages  to  be  assessed 
for  each  day  of  delay  in  completing  the  Arch 
beyond  the  date  fixed  by  the  contract,   until 
completion  and  acceptance  of  the  Arch.     Subse- 

quently the  parties  entered  into  a  second  agree- 
ment (entitled  "Transportation  Supplement") 

which  provided  for  the  installation  of  the  trans- 
portation system  commencing  on  the  date  of 

execution  of  the  Supplement  and  to  be  completed 
within  95  days  after  completion  and  acceptance 
of  the  Arch,   and  containing  a  clause  providing 
for  liquidated  damages  to  be  assessed  for  each 

day  of  delay  beyond  the  time  fixed  "herein"  for 
completion,   and  which  also  incorporated  the 

specifications  by  reference  (including  a  clause 
providing  for  liquidated  damages  to  be  assessed 
in  connection  with  the  transportation  system  if 
the  system  was  not  completed  within  a  fixed 
period  from  the  date  of  receipt  of  the  notice  to 
proceed).     In  the  described  situation  the  Board 
ruled  that  liquidated  damages  for  delay  in  com- 

pleting the  Arch  would  run  until  the  Arch  was 
completed  and  accepted  and  liquidated  damages 
for  unexcused  delay  in  completing  the  transpor- 

tation system  would  commence  95  days  after 
the  Arch  was  completed  and  accepted.     Since 
the  designation  of  the  subsequent  contract  as  a 

"supplement"  is  not  determinative,   and  in  the 
absence  of  any  proof  that  the  parties  intended 
the  two  instruments  to  be  treated  as  one,   the 

Board  finds  that  they  are  separate  and  that  the 

term  "herein"  in  the  Supplement  referred  only 
to  the  provision  for  completion  of  the  transpor- 

tation work  specifically  set  forth  therein  and 
not  to  any  such  provision  contained  in  the  spec- 

ifications; accordingly,  the  contracting  officer 
erred  (i)  in  looking  to  such  clause  in  the  speci- 

fications by  which  liquidated  damages  respecting 
the  transportation  work  would  be  assessed  with- 

in a  fixed  period  from  the  date  of  the  notice  to 
proceed,   inasmuch  as  that  clause  was  found 

inapplicable,   and  (ii)  in  consequently  failing  to 
assess  such  liquidated  damages  from  a  date 
controlled  by  the  actual  completion  of  the  Arch 
and  its  acceptance. 

Appeals  of  MacDonald  Construction  Company, 
IBCA-507-8-65,   IBCA-589- 9-66  (Mar.    20,    1969) 76  I.  D.  43 

Under  a  contract  for  the  construction  of  trans- 
mission lines,   a  contractor  is  not  entitled  to 

an  increase  in  its  unit  bid  prices  to  reflect  the 
costs  of  sagging  conductors  because  the  words 
"and  sag"  were  omitted  from  the  description 
of  two  items  in  the  bid  schedule,  where  the 
Beard  finds  that  the  specifications  indicated 
that  sagging  was  required  for  such  items  but 
that  in  the  circumstances  present  the  omission 

of  the  words  "and  sag"  from  the  bid  schedule 
for  the  items  in  question  obligated  the  contrac- 

tor to  seek  clarification  of  the  patent  ambiguity 

prior  to  bidding  in  any  event,   if  he  intended  to 
bridge  the  crevasse  in  his  own  favor. 

Appeal  of  the  Brandon  Company,   Inc. 
IBCA-621-1-67  (Apr.    11,    1969) 

A  contractor,    under  a  contract  calling  for  the  in- 
stallation of  waterline  pipe  of  four  possible 

alternative  types  within  one  bidding  schedule, 
who  elected  to  utilize  pretensioned  concrete 
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pipe  and  was  required  by  the  drawings  to  en- 
case such  pipe  with  concrete  and  cement  en- 

casements under  certain  conditions,   was  not 
entitled  by  virtue  of  the  concrete  and  cement 
payment  previsions  (which  did  not  specifically 
exclude  such  encasement  from  a  Hot  cf  exclu- 

sions from  payment)    to  be  separately  compen- 
sated for  such  encasements.     Not  only  did  the 

pipe  payment  provision  specifically  provide  that 
no  separate  payment  would  be  made  for  such 
encasement,   but  the  contract  also  stated  that 
the  cost  of  furnishing  any  item  not  provided 
for  shall  be  included  in  the  bid  price  for  the 
work  for  which  the  item  is  required,    and  the 
presence  of  four  different  options  within  one 
bidding  schedule  should  have  alerted  the  con- 

tractor to  the  possibility  that  absorbing  the  ccst 
of  such  encasements  would  be  necessary  in 

order  to  make  pretensioned  pipe  equal  in  per 
formance  to  the  other  options. 

Appeal  of  Allison  &  Haney,   Inc. 
(July  24.    1969) 

IBCA-587-9-66 
76  I.  D.    141 

Where  a  contractor  operated  with  lightly  loaded 
trucks  and  in  accordance  with  regulations  appli- 

cable to  use  of  a  National  Park  Sarvics  road,   the 

contracting  officer  improperly  required  repair  by 
the  contractor  at  the  latter's  expense  of  sections 
of  road  which  were  located  between  or  beyond 

points  on  the  road  where  the  project  work  (cul- 
vert installation  and  bridge  repair)  was  per- 

formed by  the  contractor.     General  language  in 

an  "Operation  and  Restoration"  Clause   of  the 
contract  was  found  not  to  impose  liability  without 
fault  with  respect  to  the  disputed  repair  work. 

Appeal  of  Archie  Campbell,  Inc. 
(Aug.    21,    1969) 

IBCA-726-8-68 

In  a  case  where  a  contractor  contends  that  he 
could  have  performed  a  contract  in  less  time  if 
he  had  not  had  to  comply  with  a  Government 
directive  to  follow  a  particular  work  sequence 
in  excavating  a  lateral,    the  Board  finds  that  the 
contractor  is  entitled  to  a  tim   e  extension  for 

performance  of  the  contract  commensurate  with 
the  delay  shown  to  have  resulted  from  com- 

pliance with  the  Government  directive.     In  so 
concluding  the  Board  noted  that  the  special  con- 

tract provisions  upon  which  the  Government  re- 
lied in  issuing  directives  respecting  the  work 

neither  abrogate  nor  diminish  the  rights  of  the 
contractor  under  Clause  5  of  the  Standard  Form 
23A  to  an  appropriate  time  extension  upon  a 
showing  of  an  excusable  cause  of  delay  and  its 
duration. 

Appeal  of  Norman  L.   Stadeli,    IBCA-740-10-68 

"(Oct.   27,    1969) 

A  claim  for  an  alleged  constructive  change  will  be 
denied  when  the  supporting  evidence  consists  pri- 

marily of  an  asserted  understanding  as  to  a  con- 
tract term  arrived  at  prior  to  acceptance  of  the 

contract,  and  when  the  integrated  contract  didnot 
contain  the  asserted  term.  The  evidence  is  parol 
evidence,  and  cannot  be  used  to  vary  the  terms  of 
an  unambiguous  agreement. 

Appeal  of  Inter*Helo,   Inc. 

(Dec.    30,   

IBCA-713-5-68 

T9W 

The  contractor  is  entitled  to  compensation  for  a 

change  for  moving  a  transmission  line  tower  ap- 
proximately 80  feet  from  where  it  had  been 

erected  to  where  it  should  have  been  erected 

when  the  evidence  shows  that  the  contractor  had 

initially  erected  the  tower  on  a  site  staked  by  the 

Government  as  the  tower  site  and  contractor  had 

made  an  adequate  check  of  such  site  before  e- 
recting  the  tower. 

Appeal  of  the  Brandon  Company,  IBCA-758-1-69 
(Dec.  29,  1970)  77  I.  D.  260 

A  provision,  under  a  contract  for  the  construction  of 
a  dam,  a  key  feature  of  which  called  for  excavation 
of  a  cutoff  trench  to  sound  rock  (shown  on  the  plans 
and  specifications  to  be  60  feet) ,  which  permitted 

the  Government  to  vary  the  slopes,  grades  or  dimen- 
sions of  the  excavations  from  those  specified  when 

necessary  or  desirable  was  not  intended  to  apply  to 

major  revisions  associated  with  correcting  the  erro- 
neous staking  of  the  trench  to  depths  of  28  feet  and 

42  feet,  respectively,  where  the  serious  difficul- 
ties encountered  in  reaching  the  depth  specified 

could  not  be  regarded  as  having  resulted  front  a 
mere  variation. 

Where  a  contract  for  the  construction  of  a  road  indi- 
cated that  the  material  to  be  excavated  in  roadway 

excavation  was  unclassified  and  the  specifications 
and  logs  of  exploration  of  test  pits  referred  to 
the  existence  of  rock  at  the  site,  a  contractor  was 
unwarranted  in  assuming  that  roadway  excavation 
came  within  the  definition  of  common  excavation, 

which  excluded  rock,  and  that  rock  would  not  be  en- 
countered In  such  excavation. 

A  contractor  under  a  contract  for  the  construction  of 
a  dam  whose  claims  fall  within  the  purview  of  the 
of  the  Changes  and  Changed  Conditions  clauses  and 
who  asserts  that  its  records  provide  a  proper  basis 
for  evaluating  costs  of  labor  and  materials  but  that 

its  equipment  records  are  incomplete,  is  not  enti- 
tled to  recover  such  equipment  costs  pursuant  to  a 

clause  of  the  contract  providing  that  any  allowance 
for  equipment  used  in  performing  extra  work  shall 

be  determined  from  the  schedule  of  average  owner- 

ship expense  listed  in  "Contractors'  Equipment 
Ownership  Expense"  published  by  the  Associated 
General  Contractors  of  America,  where  the  provision 
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also  states  that  the  application  of  such  allowances 
to  changes  ordered  pursuant  to  the  Changes  and 
Changed  Conditions  clauses  is  optional  with  the  con- 

tracting officer  and  the  evidence  in  the  record 

provides  a  more  suitable  basis  for  establishing  the 

contractor '8  equipment  costs. 

Steenberg  Construction  Company, 

(May  8,  1972) 
IBCA-520-10-65 

79  I.D.  158 

In  determining  the  number  of  acres  contained 
within  the  project  area,  the  Board  finds 
that  the  area  is  to  be  measured  horizon- 

tally where  such  method  of  measurement  is 

clearly  manifested  by  all  contract  provi- 
sions relating  to  measurement  and  spacing. 

Appeal  of  R.  G.  Moore,  d/b/a  R.  G.  Moore  Co. 

IBCA-963-4-72  (Nov.  10,  1972)   ~ 

Where   the    contractor's    interpretation  of    an 
arguably   ambiguous    construction   contract 
provision   governing  variations    in   inter- 

nal pipe   diameters   would    largely   nullify 
a   limitation   on   the    length   of    the  pipe 
over  which   the  maximum   internal  variation 
of    the   pipe   could  extend   and  where    the 
contractor   did  not   protest   the  Government's 
interpretation,   but   took   actions  which  were 
only    consistent  with   agreement    to   or   acqui- 

escence  in   the  Government's    interpretation, 
the   Board  holds   that   a   disagreement  with 

the  Government's    interpretation   first 
expressed   over    three  months    after  a  problem 
with   internal   pipe   diameters   was   brought 

to   the   contractor's   attention  by    the   rejec- 
tion  of   a  substantial  quantity   of   pipes   was 

untimely   and   the   contractor's    claim   for   a 
constructive   change   based  on  misinterpreta- 

tion  of    the   contract  was    denied. 

Where   a   contract   provision   prescribed   a 
method   for  the   repair   of   airholes   in   gasket 
bearing   areas   of   concrete  pipe   and  provided 
that   "All   other   repairs   shall  be  made   in 
accordance  with    the   procedures    of 
Chapter  VII   of   the   Sixth   Edition  of   the 

Bureau  of   Reclamation  Concrete  Manual",   and 
the  Concrete  Manual,    in   addition   to   prescrib- 

ing methods   of   repair,    listed  nine  defects 
which  were  normally   repairable   and  where   the 
evidence  established   that   during   contract 
performance    the  parties    considered   the 
Concrete  Manual   to   control   not  only  methods 
of    repair  but   also   the   types   of   repairable 
defects,    repair  of   the   listed  defects  was 
permissible   notwiths tanding   that   the    contract 

reference  was    to   "procedures"   of   the   Concrete 
Manual   and   the  Government's   contention   that 

under   the   dictionary   "procedures"   and   "methods' 
have   the   same  meaning. 

Government   oil   and   gas    leases,    as  well   as 
unitization   agreements    requiring  govern- 

mental  approval,    are   subject   to   the  same 
rules   of   construction  as    those   applied 
in   interpreting  a   contract   between   two 
private  parties. 

Amoco  Production  Company,    10   IBLA  215 

(Apr.    3,    1973) 
While   Federal   custom  ordinarily  prevails   over   local 

usage   when   in  conflict,    in  resolving   a  dispute 
concerning  the   reasonableness   of    tolerances 
permitted   under   a  contract    for   the   construction  of 
a  road,    state  and  not    Federal   custom   is   held   to 
govern,    since   the  evidence  showed   state   usage   to 
be  standardized   and   the   Federal   trade   practice 
was  not  clearly  established. 

H.   W.    Caldwell   and  Son, 
(May    30,    1973) Inc.,  IBCA-824-2-70 

80  I.D.  345 

Where  the  Government  is  obligated  to  "compensate" 
the  contractor  for  restoring  damaged  work  under  a 

contract  provision  entitled  "Contractor's  Responsi- 
bility for  Work,"  the  word  "compensate"  is  consid- 

ered to  have  a  different  and  more  limited  meaning 

than  the  words  "equitable  adjustment"  used  in  other 
•provisions  of  the  contract. 

Brezlna  Construction  Co.  Inc, 

(Aug.  10,  1973) 
IBCA-757-1-69 

80  I.D.  558 

Where  a  sentence  in  an  oil  and  gas  unit  agree- 

ment prescribing  a  royalty  rate  is  grammati- 
cally correct  and  as  set  out  has  a  reasonable 

interpretation,  its  punctuation  will  not  be 
changed. 

In  construing  contracts,  restrictive  words 
normally  apply  only  to  the  nearest  antecedent. 

The  doctrine  of  practical  construction  does  not 

apply  unless  an  agreement  is  ambiguous. 

An  oil  and  gas  unit  agreement,  as  other  agree- 
ments, is  not  ambiguous  merely  because  the 

parties  disagree  as  to  its  meaning  if  the 
disagreement  is  not  based  on  the  reasonable 
uncertainty  of  the  meaning  of  the  language. 

Marathon  Oil  Company, 16  IBLA  298  (Aug.  14,  1974) 
81  I.D.  447 

Where,  in  the  course  of  installing  and  connecting 
new  sand  filter  units  with  existing  units 
under  a  contract  to  modify  a  water  system, 
which  provided  that  no  separate  payment  would 
be  made  for  pipe  and  fittings  included  with 
the  filter  units,  but  pipe  and  fittings  re- 

quired for  connecting  the  units  to  existing 

Appeals  of  Cen-Vi-Ro  of  Texas,  Inc.,  IBCA-718-5-68 
and  IBCA-755-12-68  (Feb.  7,  1973)        80  I.D.  29 
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piping  would  be  paid  for  at  unit  prices,  a 

contractor's  claim  for  furnishing  certain 
piping  and  fitting* ,  which  the  Government 
had  denied  on  the  ground  that  Its  cost  should 
have  been  Included  as  part  of  the  filter  units, 
was  upheld  and  the  contractor  was  entitled  to 
be  paid  therefor  at  unit  prices  since  the 
material  was  Installed  beyond  the  limits  of 
the  new  filter  units  and  was  thus  connecting 

piping.  The  contractor's  Interpretation, 
which  reconciled  the  specifications  and 
drawings,  was  reasonable;  since  a  latent 
ambiguity  was  present  the  contractor  was  not 
required  to  seek  clarification  of  any  and  all 

doubts  or  possible  differences  in  interpre- 
tation. 

Appeal  of  Gents  Construction  Company,  IBCA-1015-1-74 
(Dec.  26,  1974)  gl  I.D.  758 

Gov^e£rimentj1F£rni£h£d_Pr_0£e_rt^ 

Where  the  contract  specifications  require  the 
contractor  to  clean,   paint  and  coat  metalwork 
furnished  by  the  Government  for  that  purpose, 
and  where  such  specifications  do  not  require 
that  such  metalwork  be  delivered  by  the 
Government  in  a  painted  condition,   the  con- 

tractor is  not  entitled  to  an  equitable  adjust- 
ment of  the  contract  price  for  removing 

rust  that  had  accumulated  on  such  metalwork 
and  for  painting,   after  such  delivery  and  while 
in  the  custody  of  the  contractor. 

Appeal  of  Montag  and  Gregory,   IBCA-441-5-64 
(Sept.    15,    1965) 

A  contractor  under  a  contract  with  the  Bonneville 
Power  Administration  to  construct  a  power 
substation  is  entitled  to  an  equitable  adjustment 
for  constructive  acceleration  where  the  evidence 

showed  a  late  delivery  of  Government-furnished 
steel  for  towers  and  bridges,  a  timely  request 
for  a  time  extension,  a  denial  thereof,  and  an 

actual  speed-up  of  the  affected  work.     Under 
the  standard  Bonneville  Power  Administration 

Government-furnished  property  clause,   a  con- 
tractor is  not  entitled  to  delay  costs  for  delay 

in  delivery  if  the  Government  made  a  reason- 
able effort  to  secure  delivery.     However,  the 

fact  of  delayed  delivery  may  serve  to  support 
a  claim  for  equitable  adjustment  based  upon 
a  constructive  acceleration. 

Appeal  of  Tyee  Construction  Company, 

IBCA-692-1-68  (June  30,    1969)       76  I.  D.    118 

A  contractor  is  not  entitled  to  additional  perform- 
ance     time  on  the  ground  that  Government-fur- 
nished materials  were  unavailable  to  the  contrac- 

tor at  the  time  of  submission  of  his  bid,  absent  a 

contract  requirement  that  this  be  done. 

Appeal  of  Kenneth  Holt  d/b/a    Northolt  Electric 
Company  IBCA  -768-3-69  (Nov.   28.    1969) 

An  appeal  will  be  dismissed  where  the  claim  is 
founded  upon  a  delay  of  the  Government  in  deliv- 

ery of  Government-furnished  property,   pump- 
turbines   and  control  units,   for  incorporation  in  a 
dam.     The  Board  has  no  jurisdiction  over  claims 
for  the  cost  effects  of  delay  absent  a  contract 
provision  so  providing. 

Appeal  of  Guy  F.   Atkinson  Company,  IBCA-795-8-69 
(Jan.    6,    1970)  77  I.D.    1 

Intent_o£  Part ies 

Where  the  terms  of  an  agreement  between  the 
parties  are  integrated  into  a  written  contract, 
prior  or  contemporaneous  oral  negotiations 
between  the  parties  cannot  be  referred  to  in 

order  to  ascertain  what  constitutes  the  agree- 
ment between  them. 

Appeal  of  Traylor  Brothers,   Inc.  ,  IBCA-387 
(Mar.    15,    1965)  72  I.D.    113 

Where  the  terms  of  a  change  order  executed  by 

the  parties  called  for  the  furnishing  and  con- 
nection ready  for  use  of  twenty  cables  between 

an  entrance  panel  and  transformer  locations, 
and  made  no  reference  to  the  furnishing  or 
installation  of  five  additional  larger  cables 

that  ultimately  were  needed  at  the  transformer 
locations,   a  requirement  by  the  contracting 

officer  that  the  five  larger  cables  be  furnish- 
ed by  the  contractor  constituted  an  order  for 

extra  work. 

Appeal  of  Davis  and  Piatt,   Inc. 
(Aug.   31,    1965) IBCA-371 

Where  the  intent  of  the  parties,   clearly  infer- 
able from  contract  provisions,  is  that  the 

contractor's  reasonable  requests  for  access 
roads  will  be  granted  subject  to  restoration 
of  the  natural  landscape  and  repair  of  damage 

thereto  at  the  contractor's  expense,   the  erro- 
neous interpretation  of  the  contract  by  the 

contracting  officer's  representative,   to  the 
effect  that  the  contractor's  request  for  more 
than  one  success  road  should  be  denied 
because  of  probable  damage  to  the  natural 
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landscape,   constitutes  a  constructive  change 
for  which  the  contractor  is  entitled  to  an 
equitable  adjustment. 

Appeal  of  Lincoln  Construction  Company, 
IBCA-438-5-64  (Nov.    26,    1965)      72  I.  D.    492 

Under  a  contract  for  surveying  the  boundary  of 
a  National  Seashore,    the  contractor  is 
entitled  to  an  equitable  adjustment  for  a 
constructive  change,   where  the  contracting 
officer  erroneously  concluded  that  the 
contractor  was  impliedly  required  to 
monument  contour  lines  that  were 
designated  as  portions  of  the  Seashore 
boundary. 

Appeal  of  Schofield  Brothers.   IBCA  -453-3-64 
(Aug.    31,    1966) 

Liquidated  damages  were  assessed  under  con- 
tract clauses  which  established  a  completion 

date  for  an  intermediate  stage  of  survey  work 
plus  a  liquidated  damages  provision  applicable 

to  the  intermediate  stage.     A  separate  liqui- 
dated damages  schedule  was  applicable  to  a 

completion  date  established  for  one  of  the 

contract's  final  stages,  that  completion  date 
originally  falling  135  days  later  than  the  date 

fixed  for  the  intermediate  stage.     In  circum- 
stances where  the  original  135-day  period  had 

been  substantially  lengthened  due  to  the  issu- 
ance of  time  extensions  of  unequal  length  for 

the  two  stages,  it  was  found  that  there  was  not 
a  sufficient  showing  that  actual  damages  would 

be  suffered  by  the  Government  beyond  the  origi- 
nally established  135-day  period  to  justify  en- 

forcement of  the  liquidated  damages  clause 
applicable  to  the  intermediate  stage  clause  for 
more  than  that  period;  therefore,  the  Board 
enforced  the  liquidated  damages  provision  only 
for  135  days  as  a  reasonable  measure  of  the 

loss  to  the  Government  resulting  from  non- 
availability of  the  intermediate  work. 

Appeal  of  Desert  Sun  Engineering  Corporation, 
IBCA-470-12-64  (Oct.   25,    1966)    73  I.   D.   316 

Where  a  general  release  executed  on  settlement 
of  amo'ints  due  under  a  contract  contiins  ex- 

ceptions as  to  certain  pending  claims  but  fails 
to  reserve  a  claim  previously  made,  because 
of  alleged  inadvertence  on  the  part  of  the  con- 

tractor, such  omission  precludes  consideration 
of  the  merits  of  the  claim  by  the  Board  and 
requires  its  dismissal  as  being  outside  of  the 
Board's  j-irisdiction. 

Appeals  of  Peter  Reiss  Construction  Co.  .   Inc. 
and  Lew  Morris  Demolition  Co.  ,   Inc.  , 

IBCA-439-5-64.   IBCA-495-5-65  (Jan.' 20,    1967) 74  1.    D.   35 

CONTRACTS— Continued 
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Intent_of  Parties,   — Continued 

Under  a  contract  for  constructing  a  new  road  along 
the  general  course  of  an  old  road,    including 
clearing  and  grubbing  of  an  estimated  70  acres 
of  trees  and  slash  (the  actual  area  paid  for  was 
72.63  acres),    the  contractor's  claim  for  t.  e  in- 

clusion of,    and  payment  for,    about  50  additional 
acres  representing  the  area  of  the  old  existing 
road  within  the  new  road  right-of-way  will  be 
denied,    where  the  old  road  contained  no 
vegetation  and  the  contract  provided  payment 
only  for  areas   required  to  be  cleared  and 
grubbed  for  the  construction  of  the  new  road. 
The  actions  of  the  prime  contractor  in  using  the 
70  acre  estimate  for  awarding  a  subcontract  for 
the  entire  work  of  clearing  and  grubbing  indi- 

cated that  the  prime  contractor  was  not  misled 
by  the  terms  of  the  prime  contract,   particular- 

ly where  the  prime  contractor  failed  to  inquire 

before  bidding  with  respect  to  the  apparent  dis- 
crepancy between  the  contract  estimate  of  70 

acres  of  right-of-way  required  to  be  cleared  and 
grubbed  and  the  total  of  122  acres  including  the 
area  of  the  old  road. 

Appeal  of  R.  E.   Hall  Construction  Company  and 

Clarence  Braden,   A  Joint  Venture,  IBCA-465- 11-64 
(Sept.    26,    1967) 

Under  a  contract  providing  for  construction  of  a 
road  with  material  from  a  pit  designated  as  a 
Class  B  Source  which  was  the  only  economi- 

cally available  pit  for  the  purpose,  where  the 
materials  in  the  pit  had  been  tested  by  the 
Government  whose  officials  provided  informa- 

tion to  the  contractor  before  bidding  which 
strongly  indicated  that  the  pit  was  an  accept- 

able source,  and  where  the  contractor  en- 
countered unexpected  and  abnormal  subsurface 

leases  of  plastic  materials  that  resulted  in  a 
very  high  percentage  of  wasted  material,   even 
though  an  extensive  system  of  machinery  for 
crushing  and  screening  was  utilized,   the  con- 

tract clause  providing  that  the  contractor 
must  satisfy  himself  as  to  the  quantity  of  ac- 

ceptable material,   without  adjustment  of  time 
or  price  in  the  event  of  insufficient  acceptable 
material,   is  overridden  by  Clause  4  of  Stan- 

dard Form  23A,   "Changed  Conditions,  "  of  the 
contract.     The  contractor  is  accordingly  en- 

titled to  an  equitable  adjustment  for  the  ex- 
pense caused  by  the  unusually  large  amount 

of  wasted  material,   to  the  extent  that  the  quan- 
tity exceeded  the  rate  of  wastage  normally  to 

be  expected. 

Appeal  of  Neilsons,   Incorporated, 
IBCA-525-11-65  (Oct.    30,    1967) 

The  Government's  contention  that  a  provision  of  a 

road  grading  contract  stating  that  the  "average- 
end-area  method  shall  be  used  in  computing 
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volumes  of  excavation  and  embankment"  is  mod- 
ified by  a  paragraph  appearing  on  a  Drawing 

(entitled  "General  Notes  and  Quantity  List")  ad- 
vising that  quantities  "have  been  computed   by 

the  average-end-area  method  with  corrections 
for  curvature  and  center  of  gravity  on  curved 

sections  of  the  roadway"  is  rejected,  since  such 
paragraph  lacks  the  expression  of  a  contractual 
obligation,  in  contrast  to  the  other  paragraphs 
on  the  Drawing,   and  implication  of  the  language 
necessary  to  express  a  contractual  obligation 
would  conflict  with  the  express  provision. 

Appeal  of  Hagen  Construction  Company,   Inc.  , 
IBCA-666-9-67  (Sept.    18,    1968) 

Where  a  negotiated  contract  for  engineering  ser- 
vices contained  a  liquidated  damages  provision 

that  incorporated  a  schedule  of  accounts  (per 
day)  to  be  paid  by  the  contractor  if  five  desig- 

nated parts  of  the  contract  were  not  completed 
within  time  periods  fixed  therein,  the  Board 

disapproved  the  Government's  attempt  to  con- 
strue another  general  contract  clause  (relating 

to  the  contractor's  responsibility  for  damages 
incurred  because  the  contractor  did  not  meet 

the  requirements  of  the  contract)  as  allowing 
the  assessment  of  actual  damages  that  alleged- 

ly were  caused  by  inadequate  or  inacurrate 
surveying  work  which  was  (i)  detected  and  cor- 

rected prior  to  completion  of  the  project;  (ii) 
accepted  by  the  Government  as  its  responsibil- 

ity under  an  agreement  which  deleted  work 
from  the  contract  and  established  a  substantial 

completion  date,   or  (iii)  a  contributing  cause 
of  the  contractor's  failure  to  deliver  one  item 
on  time,  for  which  an  assessment  of  liquidated 
damages  was  made  (the  contractor  met  its 
obligations  under  the  other  four  parts  of  the 

liquidated  damages  provision).     The  Board 
based  the  disapproval  upon  its  conclusion  that, 
in  the  circumstances,   the  Government  was  im- 

properly attempting  to  recover  both  actual  and 
liquidated  damages. 

Appeal  of  Desert  Sun  Engineering  Corporation, 
IBCA-725-8-68  (Dec.    31,    1968)      75  I.  D.  424 
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completion  and  acceptance  of  the  Arch.     Subse- 

quently the  parties  entered  into  a  second  agree- 

ment (entitled  "Transportation  Supplement") 
which  provided  for  the  installation  of  the  trans- 

portation system  commencing  on  the  date  of 
execution  of  the  Supplement  and  to  be  completed 
within  95  days  after  completion  and  acceptance 
of  the  Arch,   and  containing  a  clause  providing 

for  liquidated  damages  to  be  assessed  for  each 

day  of  delay  beyond  the  time  fixed  "herein"  for 
completion,   and  which  also  incorporated  the 

specifications  by  reference  (including  a  clause 
providing  for  liquidated  damages  to  be  assessed 
in  connection  with  the  transportation  system  if 
the  system  was  not  completed  within  a  fixed 
period  from  the  date  of  receipt  of  the  notice  to 
proceed).     In  the  described  situation  the  Board 

ruled  that  liquidated  damages  for  delay  in  com- 
pleting the  Arch  would  run  until  the  Arch  was 

completed  and  accepted  and  liquidated  damages 
for  unexcused  delay  in  completing  the  transpor- 

tation system  would  commence  95  days  after 
the  Arch  was  completed  and  accepted.     Since 
the  designation  of  the  subsequent  contract  as  a 

"supplement"  is  not  determinative,  and  in  the 
absence  of  any  proof  that  the  parties  intended 
the  two  instruments  to  be  treated  as  one,   the 
Board  finds  that  they  are  separate  and  that  the 

term  "herein"  in  the  Supplement  referred  only 
to  the  provision  for  completion  of  the  transpor- 

tation work  specifically  set  forth  therein  and 

not  to  any  such  provision  contained  in  the  spec- 
ifications; accordingly,   the  contracting  officer 

erred  (i)  in  looking  to  such  clause  in  the  speci- 
fications by  which  liquidated  damages  respecting 

the  transportation  work  would  be  assessed  with- 
in a  fixed  period  from  the  date  of  the  notice  to 

proceed,   inasmuch  as  that  clause  was  found 

inapplicable,  and  (ii)  in  consequently  failing  to 
assess  such  liquidated  damages  from  a  date 
controlled  by  the  actual  completion  of  the  Arch 
and  its  acceptance. 

Appeals  of  MacDonald  Construction  Company, 
IBCA-507-8-65,   IBCA-589-9-66  (Mar.    20,    1969) 

76  I.  D.   43 

A  bid  schedule  and  specifications  called  for  con- 
struction of  the  Gateway  Arch  and  the  installa- 

tion of  a  transportation  system  in  the  Arch,  and 
subsequently  the  schedule  (but  not  the  specifica- 

tions) was  revised  to  call  only  for  construction 
of  the  Arch,  and  a  contract  was  entered  into 

between  the  parties  providing  for  construction 
of  the  Arch  to  commence  after  receipt  of  a 
notice  to  proceed,   and  containing  a  clause 

providing  for  liquidated  damages  to  be  assessed 
for  each  day  of  delay  in  completing  the  Arch 
beyond  the  date  fixed  by  the  contract,    until 

In  a  case  where  a  contractor  contends  that  he 
could  have  performed  a  contract  in  less  time  if 
he  had  not  had  to  comply  with  a  Government 
directive  to  follow  a  particular  work  sequence 
in  excavating  a  lateral,   the  Board  finds  that  the 
contractor  is  entitled  to  a  time  extension  for 

performance  of  the  contract  commensurate  with 
the  delay  shown  to  have  resulted  from  com- 

pliance with  the  Government  directive.     In  so 
concluding  the  Board  noted  that  the  special  con- 

tract provisions  upon  which  the  Government  re- 
lied in  issuing  directives  respecting  the  work 

neither  abrogate  nor  diminish  the  rights  of  the 
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contractor  under  Clause  5  of  the  Standard  Form 

23A  to  an  appropriate  time  extension  upon  a 

showing  of  an  excusable  cause  of  delay  and  its duration. 

Appeal  of  Norman  L.   Stadeli,    IBCA-740-10-68 

(Oct.   27,    1969) 

Where  a  cost-plus-a-fixed-fee  construction  con- 
tract provided  that  the  sole  proprietor  con- 

tractor would  devote  his  full  time  to  super- 
vision of  the  work  and  contemplated  that  the 

contractor's  compensation  for  such  super- 
vision would  be  from  fee,    the  contractor's 

claim  for  management  costs  upon  the  ground 
contract  performance  was  more  onerous  than 
anticipated  was  denied. 

Appeal  of  Franklin  W.   Peters  and  Associates, 
IBCA-762-1-69  (Dec.   28,    1970)        77  I.  d.    213 

The  contractor's  execution  of  a  change  order  did 
not  operate  as  an  accord  and  satisfaction  as  to 
matters  not  contemplated  therein. 

Appeal  of  E.    E.   Steinlicht,    IBCA-834-4-70 
(Mar.    12,    1971) 

Wh~re    the   Board    found   that    the   contracts   contem- 
plated   that    repair  of    listed   defects   in 

accordance  with   the   Concrete  Manual  was   per- 
missible  and    the   Concrete  Manual    contained  a 

provision   providing   that    "repairs   should  not 
be  permitted  when    the   imperfections    or  damage 
are    the   result   of   a   continuing   failure   to 

take  known   corrective   action",    the   Board    rules 
that   a   reasonable   interpretation   of    the   quoted 
provision  would  permit    the   denial   of    otherwise 
allowable   repairs    if    the   defects   or   damage  were 
attributable   to    the   contractor's    continued  or 
prolonged   failure   to  implement  measures   which 
the   contractor  either  knows   or    as    a   reasonably 
skilled   contractor   should  know  would  eliminate 
or   alleviate   the   defects.      The   evidence  having 
established    the   cause   of   a  particular  defect 
and   that    the   defect    occurred   in  significant 
numbers   of   pipes   over   a  substantial   period  of 
time,    the   refusal    to   permit   such   defects    to  be 
repaired   did  not    constitute   a   change    to   the 
contract.      The   Government's    refusal    to   permit 
certain  other  repairs   which    the  evidence  estab- 

lished was   based  on   concern   for   the   integrity 

of    any    repair   generally   rather   than   the   contrac- 
tor's   continuing   failure    to   take  known   corrective 

action   did   constitute   a   change   to   the   contract. 

Purchaser   of   government    surplus   property  under   con- 
tract   requiring  dismantling   and   removal   of  property 

and   "associated   equipment   and  materials"  who   repre- 
sented  that  work  was   complete   inside  building  and, 

with   concurrence   of   contracting  officer's   repre- 
sentative,   requested   one   month   extension   to   com- 

plete  work  outside   is   not   entitled    to   equipment 
renaining   inside   building  at    time  of   representation 
since   practical    interpretation   of  parties   during 
performance   and  before   dispute   arose   indicated    that 
items   remaining   inside   building  were   not    construed 
as   associated   equipment    under    contract. 

West    Elizabeth   Industrial    Equipment    Company, 

IBCA-9  35-iO-n  "(Oct.    19,    1973) 

The  Board  reaffirms   its  original  decision 

pertaining   to   the  Sale  of  Government- 
owned  property  where  upon  reconsideration 
It  finds   that  appellants'   motion  raises 
no  new  questions  of  fact  or  of   lav  and 

that  contrary  to  the  appellant's  asser- tions  the  testimony  offered  as  well  as 

the  record  as  a  whole  supports  the  Board's decision. 

Appeal  of  West  Elizabeth  Industrial  Equipment 
Company,   1BCA-935- 10-71   (Apr.    30.    1974) 

81  I.D.    242 

Labo r_  Law s 

Under  construction  contracts  incorporating  the 

provisions  of  the  Davis-Bacon  Act  covering 
minimum  wage  rates,   where  the  principal 
disputes  concern  the  question  of  whether  or 

not  work  was  performed  "directly  upon  the 
site  of  the  work"  as  provided  in  the  Act,   and 
where  current  interpretations  of  the  Depart- 

ment of  Labor  and  the  Comptroller  General 
are  in  conflict,   the  Board  will  decline  to 
exercise  jurisdiction  over  the  appeal,   pur- 

suant to  the  doctrine  of  forum  non  conveniens, 
and  the  appeal  will  be  dismissedT 

Appeals    of   Cen-Vi-Ro  of  Texas, 
and   IBCA-755-12-68   (Feb.    7,    1973) 

Inc.,    IBCA-718-5-68 80  I.D.    29 

Appeal  of  Electrical  Constructors, 
1BCA-479-1-65  (July  9,    1965)    72  I.  D.    269 

A  construction  contractor  disputed  a  contracting 

officer's  requirement  that  "Line  Construction" 
classifications  and  pay  scales  be  applied  to 
workmen  who  assembled  and  erected  steel 
transmission  line  towers,   contending  that  it 

would  be  proper  to  utilize  "Ironworker,  struc- 
tural" classifications  and  pay  scales  (workers 

in  the  latter  classification  received  lower  rates 

of  pay).     Minimum  wage  rates  for  both  classi- 
fication types  were  incorporated  in  the  contract 

under  the  Davis-Bacon  Act.     The  Department 

of  Labor  upheld  the  contracting  officer '  s  ruling 
after  considering  the  matter  on  two  occasions 
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and  holding  a  hearing  as  part  of  its  second  review; 
in  addition,   the  contractor  asked  for,   and 
received,   consideration  (and  reconsideration) 

of  the   dispute   by  the  Comptroller  General 
of  the  United  States.     The  Comptroller 
General  also  concluded  that  the  contracting 

officer's  classification  action  was  correct.     In 
such  circumstances,    the  Board  declined  to 
exercise  jurisdiction  over  an  appeal  involving 

the  same  matter,    referred  to  it  under  the  "Dis- 
putes" clause  of  the  contract,    and  entered  an 

order  of  dismissal. 

Appeal  of  Morrison-Knudsen  Cor 
ipany. 

IBCA-553-4-66  (Nov.    18,    1966) 

Inc.  , 

73  I.  D.  363 

CONTRACTS — Continued 

CONSTRUCTION  AND  OPERATION — Continued 
Labor  Laws  — Continued 

The  contracting  officer,   at  the  request  of  a  third 
party  which  cashed  payroll  checks  issued  by  a 
subcontractor,   said  checks  having  been  re- 

turned for  insufficient  funds,  withheld  a  sum 
sufficient  to  cover  the  checks  from  a  payment 
due  to  the  prime  contractor.     The  Board  held 

that  Davis -Bacon  Act  provisions  do  not  ex- 
tend to  protection  of  creditors  of  laborers  and 

mechanics,  and  in  absence  of  claim  of  non- 

payment by  workmen  the  contracting  officer's action  was  unauthorized. 

Appeal  of  Packer  Construction  Company, 
IBCA-754-12-68  (Apr.    2,    1969) 

A  contractor  is  not  entitled  to  an  adjustment 
allowing  additional  compensation  in  the  ab- 

sence of  a  contract  clause  providing  for  such 
an  adjustment,  where  the  wages  paid  to  his 
employees  are  required  to  be  increased  by 
reason  of  Congressional  amendment  of  the 
minimum  wage  provisions  of  the  Fair  Labor 
Standards  Act,   rather  than  by  direction  of 
the  contracting  officer. 

Appeal  of  Surles-Rupert  Dodge,  Inc. , 
IBCA-650-6-67  (Dec.    12,    1967) 

A  contractor  is  not  entitled  to  an  adjustment  allow- 
ing additional  compensation  in  the  absence  of 

a  contract  clause  providing  for  such  an  adjust- 
ment,  where  the  wages  paid  to  his  employees 

are  required  to  be  increased  by  reason  of 
Congressional  amendment  of  the  minimum  wage 
provisions  of  the  Fair  Labor  Standards  Act, 
rather  than  by  direction  of  the  contracting 
officer. 

Appeal  of  Metropolitan  Patrol  and  Guards,   Inc.  , 

IBCA-681-10-67  (Feb.    13,    1968) 

Where  a  contract  for  the  construction  of  a  road 

required  a  contractor  to  "observe  and  comply 
with  all  Federal,    State  and  local  laws,"  but 
did  r.ot  specifically  provide  for  compliance  with 
the  Fair  Labor  Standards  Act,    and  the  con- 

tractor was  ordered  by  the  U.S.    Labor  Depart- 
ment to  pay  overtime  wage3  under  the  FLSA, 

a  claim  by  the  contractor  for  reimbursement  of 
such  overtime  wages  paid,    grounded  upon  an 
alleged  misrepresentation  by  the  procuring 
agency  of  the  applicability  of  the  FLSA  to  the 
work  v/ill  be  dismissed  as  outside  the  jurisdic- 

tion of  the  Board. 

M°iLif.ic.aj^ion_o.f  Contracts. 

Under  a  contract  for  constructing  a  roof  where 
the  original  contract  was  modified  by  new 
written  requirements  for  performance  and  for 
correction  of  deficiencies  under  close  super- 

vision of  Government  officials  after  expiration 
of  the  required  completion  date,   with  no  re- 

quirement as  to  a  revised  date  of  completion, 
the  original  completion  date  was  waived  by  the 
Government;  therefore,   where  the  contract 
was  terminated  for  alleged  failure  to  make 
sufficient  progress  and  for  unsatisfactory  work, 
such  termination  for  default  was  without  justi- 

fication in  view  of  the  apparent  acceptance  by 
the  Government  of  substantial  compliance  by 
the  contractor  pursuant  to  the  directions  of  the 

Government  supervisors,   and  in  the  absence 
of  any  written  complaints  or  warnings  to  the 
contractor  alleging  lack  of  progress  or  unsatis- 

factory work. 

Appeal  of  William  L.  Lemesany  d/b/a  Lemesany 
Roofing  and  Insulation  Company,  IBCA-533-  12-65 
(June  30,    1967) 

Under  a  contract  modification  agreement  for 
equitable  adjustment  purporting  to  settle  and 
release  claims  presented  by  the  contractor  as 
additional  expenses  of  coping  with  conditions 
encountered  in  constructing  foundations  of  a 
building,   an  appeal  based  on  the  allegation 
that  the  contractor  is  entitled  to  additional 

compensation,  for  the  reason  that  the  condi- 
tions so  encountered  were  alleged  to  be  changed 

conditions,   will  be  dismissed,   since  the  Board 
has  no  authority  to  reform  a  contract. 

Appeal  of  Orndorff  Construction  Company,  Inc.  , 
IBCA-372  (Oct.    25,    1967)  74  I.  D.    305 

Appeal  of  James  Hamilton  Construction  Company 
and  Hamilton's  Equipment  Rentals,   Inc., 
IBCA-493-5-65  (July  18,    1968)         75  I.  D.   207 
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CONTRACTS —Continued 

CONSTRUCTION  AND  OPERATION — Continued 

Modl!ication_pf.  Con  tracts  — Continued 

A  contractor's  claim  for  additional  compensation, 
made  under  a  contract  entered  into  with  the 

Federal  Government  and  providing  for  en- 
gineering services  required  for  a  Federal 

transmission  line,   was  denied  where  it  was 
based  upon  the  allegation  that  requests  from 
engineers  and  geologists  employed  by  a 
municipal  power  agency  caused  the  contractor 
to  incur  unanticipated  expense  in  performing 
test  drilling.     There  was  no  showing  that  the 
scope  of  the  contract  had  been  expanded  to 
cover  the  municipal  project  by  an  official 
empowered  to  take  such  action. 

Appeal  of  R.   W.   Millard  and  Associates,   Inc., 
IBCA-663-9-67  (July  9,    1968) 

A  claim  for  an  alleged  constructive  change  will  be 
denied  when  the  supporting  evidence  consists  pri- 

marily of  an  asserted  understanding  as  to  a  con- 
tract term  arrived  at  prior  to  acceptance  of  the 

contract,  and  when  the  integrated  contract  did  not 
contain  the  asserted  term.  The  evidence  is  parol 
evidence,  and  cannot  be  used  to  vary  the  terms  of 
an  unambiguous  agreement. 

Appeal  of  Inter*Helo,   Inc.  , 
(Dec.    30,    1969) 

IBCA-713-5-68 

Where  the  purchaser  under  a  timber  sale  contract 
is  charged  by  the  Bureau  of  Land  Management 
with  a  breach  of  contract  requirements  pertain- 

ing to  the  surfacing  of  roads  and  the  purchase* 
contends  that  the  requirements  were  orally 
modified  by  the  parties  and  that  it  met  the  mod- 

ified requirements,   a  hearing  will  be  ordered  to 
resolve  the  dispute  as  to  the  modification  and  the 
performance;  however,   if  the  purchaser  does  not 
wish  a  hearing  and  none  is  held,   the  determina- 

tion that  it  breached  the  contract  will  stand 

since  it  has  the  burden  of  proving  that  the  con- 
tract was  orally  modified. 

Parker  Industries,   Inc. ,   A-31018  (Feb.   6,    1970) 

CONTRACTS — Con  t lnued 

CONSTRUCTION  AND  OPERATION — Continued 

Modl£ication_of  Contracts.  — Continued 
the  invoices,    its  claims  for  the  difference  be- 

tween the  amounts  invoiced  and  the  amounts 

fixed  in  the  change  orders  were  barred  by  ac- 
cord and  satisfaction. 

Appeal  of  E.    E.    Steinlicht,    IBCA -834-4-70 
(Mar.    12,    1971) 

Where  a  Bureau  of  Land  Management   timber  sale 
contract   required   the  purchaser   to   rock  a 
designated   road   under  certain  specifications, 
in   the   absence   of   a   "change"   clause    in   the 
contract,   Bureau  personnel   could   not   uni- 

laterally  require   the   purchaser   to   rock 
another   road   instead;   nevertheless,    the 
parties   could  agree  to  a  modification  of 
the  original   contract. 

cow 

Parker   Industries, 1971) 
Inc..  4  IBLA  117  (Nov.  30, 

construction  contractor's  claim  for  an 
equitable  adjustment  is  denied  where  the 

evidence  shows  that  payment  for  the  over- 
lay work  involved  in  repairing  eroded 

pavement  was  provided  for  in  an  accepted 
change  order  and  the  appellant  failed  to 
sustain  its  burden  of  showing  that  the 
straitened  financial  circumstances  in 
which  the  contractor  was  in  at  the  time 

of  the  change  order  was  the  result  of 

wrongful  action  by  the  contracting  officer 
or  other  Government  personnel  administer- 

ing the  contract  under  which  the  claim 
of  duress  was  asserted. 

Bish  Contracting  Company,  Inc. 
(Feb.  12,  1973) IBCA-951-1-72 80  I.D.    189 

The  United  States   cannot   be  estopped  by  the  acts 
of   its  agents  or  employees   if  they  enter  into 
an  agreement   or  arrangement   not  otherwise 
permitted  by   law. 

Cold  Springs   Lumber  Company.    13   IBLA  49    (Sept.    10, 
1973) 

A  building  contractor  could  not  avoid  the  effect  of 
its  execution  of  a  change  order  fixing  the  amount 
of  an  equitable  adjustment  upon  the  ground  of 
duress  where  there  was  no  evidence  the  con- 

tractor's financial  exigency  was  attributable  to 
acts  of  the  Government  and  no  evidence  of  co- 

ercive acts  by  Government  personnel. 

Where  a  contractor  submitted  invoices  for  sums 

claimed  to  be  due  for  changes  and  subsequently 
executed  change  orders  for  amounts  less  than 

A  contractor's  claim  that  It  should  be  excused 
from  performance  due  to  •  restrictive  feature 
In  a  contract  as  awarded  which  caused  Impossi- 

bility of  performance  is  denied  where  evidence 
shows  that  the  contract  as  awarded  was  modified 
by  mutual  consent  and  the  contractor  had  no 
valid  excuse  for  failure  to  perform  the  modi- 

fied contract  so  that  a  termination  for  default 
was  proper. 

Appeal  of  White  Plains  Electrical  Supply  Co..   Inc. 
IBCA-984-2-73   (Nov.    12,   1974)  81   I.D.   647 
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CONTRACTS  —Con  t  inued 

CONSTRUCTION  AND  OPERATION — Continued 

Modljfiwt.lonjof  £ontracts   — Continued 

CONTRACTS  —Con  t  inued 

CONSTRUCTION  AND  OPERATION — Continued 

Notices  — Continued 

A  construction  contractor's  claim  that  Its 
agreement  to  perform  certain  repairs  to  con- 

crete structures  at  no  additional  cost  to  the 
Government  was  voidable  because  of  duress  Is 
denied  where  the  record  contains  no  evidence 
to  support  the  allegation  that  the  agreement 
was  occasioned  by  threats  of  Improper  default 
termination,  assessment  of  liquidated  damages 
and  withholding  of  payment. 

Appeal  of  COAC.  Inc. 
1974) 

IBCA-1004-9-73    (Dec. 
81   I.D.    700 

were  erroneous,    is  not  sufficient  to  sustain  the 

contractor's  burden  of  proving  that  he  is  en- 
titled to  additional  compensation  for  applying 

paint  to  a  thickness  beyond  that  caned  for  in 
the  specifications,    or  to  a  related  extension  of 
the  contract  performance  time;  the  tests  of  the 

contractor's  expert  were  made  with  a  less  de- 
pendable gauge  that  had  been  furnished  by  the 

contractor,   and  were  made  without  notice  to 
and  in  the  absence  of  Government  representa- tives. 

Notices Appeal  of  Chester  Barrett,    d/b/a  The  American 

Tank  Company,   IBCA-429- 3-64  (Feb.    28,    1966) 

Under  a  contract  for  construction  of  facilities  on 
the  shores  of  an  impounded  river,   where  access 
to  the  site  of  the  work  was  to  be  limited  by  the 
rising  water  level  at  an  indeterminate  time 
during  the  year  following  the  award  of  the  con- 

tract,  which  provided  that  work  was  not  prac- 
ticable in  winter  and  that  the  work  should  be 

performed  during  the  1962  summer  season,  the 
failure  of  the  Government  to  furnish  notice  to 
proceed  within  a  reasonable  time  after  award, 
causing  the  major  portions  of  the  work  and 
the  duration  of  the  contract  performance  to 
be  extended  into  the  1963  work  season  under 
conditions  of  severely  restricted  access, 
makes  the  ensuing  delay  in  completion  of  the 
contract  excusable  to  the  extent  that  it  was  not 
foreseeable,   and  the  contractor  is  entitled  to 
a  commensurate  equitable  extension  of  time 
for  performance. 

Appeal  of  Ralph  Child  Construction  Company 
IBCA-422-1-64  (Nov.    17,    1965)       72  I.  D.    475 

The  provision  in  the  standard  Changes  clause 
requiring  a  contractor  to  assert  a  claim  for 
adjustment  within  30  days  after  receipt  of  a 
written  change  order  is  not  applicable  where 
the  change  was  staking  of  the  work  by  the 
Government  that  varied  substantially  from  a 
contract  drawing,   accompanied  by  oral 
instructions  that  were  never  reduced  to 
writing. 

Appeal  of  Korshoj  Construction  Company 
IBCA-321  (Jan.   31,   1966)  73  I.  D.   33 

Where  the  measurement  of  paint  thickness  was  per- 
formed by  a  Government  inspector  as  work 

progressed,    in  the  presence  of  the  contractor's 
representative,    through  vise  of  a  meter  of 
demonstrated  accuracy,    and  it  was  determined 
that  the  paint  coating  was  too  thin  to  meet  speci- 

fication requirements,    the  testimony  of  the  con- 

tractor's expert  that  his  independent  tests, 
which  were  performed  late  in  the  job,    indicated 
that  the  test  results  of  the  Government  inspector 

Where  the  Government  orders  a  third  party  to  per- 
form corrective  work  as  to  towers  delivered  to 

and  accepted  by  the  Government,  but  fails  to 

give  prior  notice  thereof  to  the  supplier  pur- 
suant to  the  Inspection  Clause  (Clause  5  of 

Standard  Form  32,  as  amended),  the  supplier 

may  not  be  assessed  for  the  cost  of  such  correc- 
tive work. 

Appeal  of  Reynolds  Metals  Company, 
IBCA-484-3-65  (May  12,    1966) 

Under  a  contract  providing  for  extra  compen- 
sation for  excavation  of  rock,    which  contained 

definitions  of  solid  rock,    ledges,   and  boulders, 
where  the  contractor  encountered  a  changed 
condition  consisting  of  many  boulders  of  sizes 
exceeding  those  represented  by  the  contract, 
the  contractor  is  not  entitled  to  an  equitable 
adjustment  on  the  basis  that  such  boulders 
constituted  solid  rock,    in  the  absence  of 

timely  notice  to  the  contracting  officer  of  the 
condition  so  that  appropriate  corrective 
measures  could  be  considered;  and  in  absence 
of  a  preponderance  of  evidence  supporting  the 
contractor's  claim,    the  equitable  adjustment 

allowed  by  the  contracting  officer's  findings 
with  respect  to  the  volumes  of  boulders  ex- 

cavated will  be  affirmed  and  the  appeal  denied. 

Appeal  of  ly.    B.   Samford,   Inc. 
(Mar.    23,    1967) 

IBCA-523-10-65 
74  I.   D.  86 

Under  a  contract  providing  that  Government  approv- 
al must  be  obtained  by  the  contractor  prior  to 

the  removal  of  material  from  a  quarry  or  borrow 
pit,    where  the  contractor  commenced  removal  of 
mate ri.:«.l  from  a  pit  prior  to  its  request  for  ap- 

proval of  such  removal,  and  was  required  by  the 
Government  to  move  its  equipment  to  an  approved 

pit,   the  contractor's  claim  for  costs  of  such 
moving  of  equipment  is  not  compensable,   and 

the  appeal  will  be  denied. 

Appeal  of  W.R.S.    Pavers,   Inc.,   IBCA-445-6-64 
(Mar.    30,    1967) 
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CONTRACTS— Continued 

CONSTRUCTION  AND  OPERATION — Continued 

Notices_  — Continued 

A  claim  for  additional  compensation  based  on 
alleged  unreasonable  delay  by  the  Government 
in  issuing  a  notice  to  proceed  will  be  dismissed 
as  being  outside  the  jurisdiction  of  the  Board. 

Appeal  of  Orndorff  Construction  Company,  Inc. , 
IBCA-372  (Oct.   25,    1967)  74  I.  D.    305 

CONTRACTS  —Con  t  inued 

CONSTRUCTION  AND  OPERATION — Continued 

Notices  — Continued 

of  the  parties  as  to  the  nature  of  the  contract- 
ual obligations  assumed  by  them,   the  Board 

finds  that  the  contract  for  delivery  of  cement 
for  the  Glen  Canyon  Dam  was  a  requirements 
contract  and  that  the  appellant  was  not  entitled 

to  additional  compensation  for  the  87,  691  bar- 
rels of  cement  delivered  in  excess  of  the  esti- 

mated requirement  of  3,000,000  barrels. 

A  claim  based  upon  an  allegation  that  a  Govern- 
ment project  supervisor  required  the  work 

force  of  a  construction  contractor  to  stand 

aside  and  give  first  priority  to  the  activities  of 
another  Government  contractor  in  a  project 
area  containing  limited  working  space  was 
denied  because  it  was  made  for  a  claim  period 
during  which  the  appellant  gave  no  notice  that 
a  constructive  suspension  of  work  had  been 

caused  by  the  acts  of  a  Government  represen- 
tative--as  to  one  portion  of  the  claim  period 

the  appellant  provided  no  notification  of  any 
kind  as  to  alleged  acts  of  the  Government 
causing  delays,   hindrances,   interferences  or 

suspension,   and  as  to  the  remainder  it  had  re- 
quested time  extensions  only.     Because  a 

supplemental  agreement  provided  for  the 
acceleration  of  work  during  the  claim  period, 

it  was  of  particular  importance  that  the  con- 
tracting officer  be  given  notice,   in  order  to 

afford  him  an  opportunity  to  investigate  whether 
a  reasonable  program  of  coordination  of  the 
activities  of  the  two  contractors  had  been  worked 

out,  and  to  attempt  to  remedy  any  unfair  schedul- ing. 

Notification  of  a  monetary  claim  that  is  given 
under  a  provision  such  as  the  Changes  clause. 
Changed  Conditions  clause,   or  an  Extra  Work 
clause  may  in  some  circumstances  be  treated 

as  a  proper  notice  under  the  standard  construc- 
tion contract  Suspension  of  Work  clause  (which 

clause  bars  claims  for  costs  incurred  more 

than  20  days  prior  to  the  contracting  officer's 
receipt  of  notice  of  a  constructive  suspension 

of  work);  however,   an  appellant's  notification  of 
a  claim  for  an  extension  of  time  based  upon 

delays  resulting  from  the  operations  of  another 
contractor  (or  the  Government's  grant  of  such 
extension)  will  not  constitute  a  notice  under 
the  Suspension  of  Work  clause. 

Appeal  of  Hoel-Steffen  Construction  Company, 
IBCA-656-7-67  (Mar.    18,    1968)  75  I.  D.  41 

Giving  great  weight  to  the  practical  construction 
the  parties  had  placed  upon  the  terms  of  a  con- 

tract that  the  appellant  acknowledged  to  be  am- 
biguous and  noting  that  approximately  five  years 

elapsed  before  the  contractor  advanced  an  in- 
terpretation of  the  contract  at  variance  with 

what  appeared  to  be  the  mutual  understanding 

Appeals  of  American  Cement  Corporation, 
IBCA-496-5-65  and  IBCA-578-7-66  (Dec.    2,    1< 

75  I.  D.  378 

Whether  timely  written  notice  of  the  cause  of  delay 
was  given  is  immaterial  where  the  Board  finds 
that  the  Government  had  actual  prior  notice  of 
the  cause  of  delay,   assuming  that  any  require- 

ment for  notice  can  be  said  to  exist  where  the 
delay  in  completing  performance  is  attributable 
to  the  Government's  failure  to  resolve  in  a 
timely  manner  a  conflict  in  the  drawings. 

Appeal  of  Lormack  Corporation,  IBCA-652-7-67 
(Nov.    13,    1969) 

Where  the  notice  required  by  the  Limitation  of 
Costs  clause  has  not  been  given,  costs  in  ex- 

cess of  the  estimated  contract  price  are  not 
allowable. 

Appeal   of   Webster-Hart  in.    Inc..    IBCA-778-5-69 
(Feb.    11,    1970) 

Appellant's  request  to  consolidate  two  appeals  for 
purposes  of  hearing  in  Jackson,  Mississippi,  is 
granted,   despite  the  Government's  urging  that  a 
separate  hearing  be  held  for  one  of  the  appeals 
limited  to  issues  related  to  lack  of  timely  notice 
of  the  claims  asserted,  where  the  Board  finds  (i) 
that  the  two  appeals  are  closely  related  (ii)  that 
the  issues  involved  in  the  appeal  as  to  which  the 
question  of  timeliness  had  been  raised  were 
relatively  simple,   and  (iii)  that  from  the  stand- 

point of  convenience  to  prospective  witnesses  the 
record  clearly  established  that  Jackson, 
Mississippi,   was  preferable  to  Washington,   O.  C. 
as  the  site  for  the  hearing.     A  Government  re- 

quest for  the  issuance  of  interrogatories  to  the 
appellant  directed  to  the  issue  of  timeliness  of 
notice  of  claim  was  granted,   however,   where  the 
Board  found  that  answers  to  the  interrogatories 
propounded  would  narrow  the  issues  in  advance  of 
hearing. 

Appeals  of  John  H.   Moon  t*  Sons,  Inc. , 
IBCA-814-12-69,  IBCA-815-12-69  (May  14,   1970) 77  I.  D.  78 
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CONTRACTS— Continued 

CONSTRUCTION  AND  OPERATION — Continued 

Notices  — Continued 

When  unavailability  of  right-of-way  results  in  an  un- 
reasonable delay  in  issuing  a  notice  to  proceed, 

there  may  result  a  constructive  suspension  of 
work  requiring  an  adjustment  for  the  increased 
costs  necessarily  caused  by  the  delay.     The  costs 
may  include  both  those  incurred  during  the  period 
of  the  delay  and  those  incurred  later  as  the  direct 
consequence  of  the  delay. 

Appeal   of   L.O.    Brayton  &   Company.    IBCA-641-5-67 
(Oct.    16,    1970)  77    I.D.    187 

The  failure  of  the  contractor  to  give  timely  notice 
to  the  Government  of  an  alleged  differing  site 

condition  will  bar  a  claim  for  an  equitable  ad- 
justment based  upon  the  alleged  differing  site 

condition,  when  the  available  evidence  shows 
that  the  failure  to  give  notice  was  prejudicial  to 
the  Government. 

Appeal  of  Clark  F.   Cass  and  Walt  Alloway. 
Joint  Venturers.  IBCA- 813-1 1-69  (Feb.    16,    1971) 

Where  appellant's  claim  for  excavation  was  pre- 
sented over  five  years  after  the  work  was  done 

and  two  years  after  completion  of  the  contract, 
the  Government's  motion  to  dismiss  for  failure 
to  give  timely  notice  of  the  claim  was  denied  on 
the  present  state  of  the  record  in  the  absence 

of  a  clear  showing  of  prejudice  to  the  Govern- 
ment. 

Appeal  of  Ets-Hokin  Corporation.    IBCA
 -842-6-70 

(Mar.    1,    1971)  78  I.D.    53 

A  motion   to  dismiss  will  be  granted  where  the 
record  on   the  motion  shows    that    the   Government 
has  been  prejudiced  by   the  contractor's   delay  of 
at    least   nine  years   in   presenting  notices   of 
claims,    or  by   failing   to  present   to   the  con- 

tracting officer   for   that   period   of   time   data 
with   respect   to  claims   as   to  which  notice  was 
initially   given.      Kggers    &  Hlggins   v.    United 
States.,  185   Ct.    CI.    765   (1968). 

CONTRACTS— Continued 

CONSTRUCTION  AND  OPERATION — Continued 

Noti£es  — Continued 
otherwise  have  been  available  to  it  and 

which  the  procedures  established  for  re- 
view of  subordinate's  decisions  were 

designed  to  secure. 

Arr».,l  nf  Tnhn  H.  Moon  &  Sons.  IBCA-815-12-69 

'  "(July  31,  1972)  79  I.D.  465 

Where  a  contract  for  the  construction  of  two  power 
lines  provided  that  the  Government  had  placed  a 
center  hub  at  each  tower  location  but  that  the 

contractor  was  to  check  stationing,  alignment  and 

elevation  of  each  center  hub  and  to  replace 
missing  or  destroyed  center  hubs,  the  Board 

rejected  the  contractor's  contention  that  the 
fact  some  of  the  hubs  were  missing  made  the 

specifications  defective  since  the  contract  con- 
templated that  some  of  the  hubs  might  be  missing. 

Although  the  contractor  failed  to  give  the  notice 
required  by  paragraph  (b)  of  the  Changes  clause 
or  paragraph  (c)  of  the  Suspension  of  Work  clause, 
the  Board,  under  the  circumstances  present  here, 
considered  the  claim  for  a  constructive  change 

or  suspension  of  work  while  the  Government  re- 
placed the  missing  hubs  on  the  merits,  holding 

that  the  contractor's  failure  to  assert  the  claim 
at  an  earlier  time  was  a  factor  to  be  considered 

in  determining  whether  the  contractor  had  satis- 
fied its  burden  of  proof. 

Where  a  road  was  not  in  the  location  specified  by 
the  drawings  and  the  Government  relocated  two  of 
the  towers  in  order  to  avoid  difficulties  and 

expenses  associated  with  having  the  legs  of  one 
of  the  towers  located  on  the  slope  of  a  cut 
through  which  the  road  had  been  constructed,  the 
Board  holds  that  the  specifications  were  defective 
and  that  the  contractor  was  entitled  to  an 

equitable  adjustment  for  all  costs  incurred  in 
attempting  to  perform  under  such  specifications 
in  accordance  with  the  Changes  clause.   Claims 
involving  defective  specifications  are  recognized 
exceptions  from  the  notice  requirements  of  the 
Changes  clause  and  need  only  be  asserted  within 
a  reasonable  time  and  before  final  payment. 

Appeal  of  Electrical  Enterprises, 
(Mar.  19,  1974) Inc. ,  IBCA-971-8-72 81  I.D.  114 

Appeal  of  Mlshara  Construction  Company,  Inc.. 
IBCA-869-8-70  (Mar.  13,  1972)         79  I.D.  57 

A  claim  prosecuted  by  a  grading  subcontractor 
in  the  name  of  the  prime  contractor  and 
based  upon  the  alleged  improper  refusal 

by  a  resident  engineer  to  approve  a  bor- 
row pit  for  use  within  a  reasonable 

scraper  haul  of  fill  areas  requiring  the 
use  of  borrow  is  denied  where  the  grading 
subcontractor  failed  to  follow  known  and 

established  procedures  for  obtaining 

timely  review  of  the  resident  engineer's 
decision  by  the  district  engineer  before 
the  borrow  forming  the  basis  of  the  claim 

was  placed,  thereby  foreclosing  the  Govern- 
ment from  exercising  options  which  would 

?_a^mepts 

A  claim  for  additional  payment  arising  out  of  the 
extensive  failure  and  cracking  of  plaster  and 
the  repair  thereof  by  the  contractor  will  be 
denied  where  the  weight  of  the  evidence  dis- 

closes that  the  defective  plaster  was  the  result 

of  noncompliance  by  the  plastering  subcon- 
tractor with  industry  specifications  and 

instructions  that  were  known  or  readily 
available  to  the  contractor. 

Appeal  of  Boespflug-Kicwit- Morrison,   IBCA -320 
(Jan.    21,    1965)  72  I.  D.    26 
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CONTRACTS— Continued 

CONSTRUCTION  AND-  OPERATION  — Continued 

Parents  — Continued 

Under  a  contract  escalation  clause  providing  for 
partial  reimbursement  to  the  contractor  in  the 
event  of  increases  inwage   rates,    exclusive  of 
subsistence  payments,    where  new  schedules  of 
compensation  paid  by  the  contractor  are  based 
upon  union  agreements  providing  for  succes- 

sively higher  increments  of  pay  dependent  upon 
the  increasing  degree  of  remoteness  of  the 
work  site  from  the  union  office,    and  discontinu- 

ing previous  arrangements  for  payments  of 
sums  designated  as  subsistence,    the  new  com- 

pensation schedules  are  deemed  to  contain  a 
measure  of  subsistence  payments,    but  are  de- 

termined also  to  require  an  equitable  adjustment 
for  amounts  that  are  eligible  for  reimbursement 
under  the  escalation  provisions  of  the  contract. 

Appeal  of  Merritt-Chapman  &  Scott  Corporation, 
IBCA-365  (Apr.    8,    1966)  73  I.  D.   8b 

The  Government's  failure  to  pay  the  amount 
specified  in  a  general  release  does  not  pre- 

clude the  Government  from  relying  upon  the 

release  as  a  bar  to  subcontractor's  claims 
in  existence  and  known  to  the  prime  contrac- 

tor at  the  time  the  release  was  executed,  where 

the  Government's  failure  to  pay  the  sum  so 
specified  was  the  result  of  the  appellant- con- 

tractor's refusal  to  proceed  with  corrective 
work  of  which  it  was  apprised  at  the  time  the 
contract  was  determined  to  be  substantially 
complete  and  which  remained  undone  at  the 
time  the  release  was  executed. 

Appeal  of  Hiebert  Contracting  Company, 
IBCA-521-10-65  (Feb.    15,    1967) 

Under  a  contract  for  clearing  logs  and  other 
debris  from  a  creek,  where  the  contractor  was 
permitted  to  remove  merchantable  logs  so 
cleared  and  to  dispose  of  them  for  its  own 
account,    in  lieu  of  burning  as  required  by  the 
contract,    and  where  in  addition  the  contractor 
cut  and  removed  other  merchantable  standing 
or  fallen  trees  outside  of  the  work  area,   the 

Government  was  entitled  by  virtue  of  the  con- 
tract provisions  concerning  the  contractor's 

responsibility  for  property  to  deduct  as  a  set- 
off from  contract  payments  due  to  the   contrac- 

tor, treble  damages  pursuant  to  the  applicable 
statutes  of  the  State  of  Oregon  with  respect  to 
the  value  of  the  illegally  removed  timber. 

CONTRACTS— Continued 

CONSTRUCTION  AND-  OPERATION 

Payments  — Continued 

-Continued 

Appeal  of  Farber  (t  Pickett  Contractors,  Inc. 
IBCA-591-9-66  (Mar.    15,    1967)      74  1.   D.  70 

Ur.der  a  supplemental  contract  award  for  additional 
work,    incorporating  the  standard  clauses  of 
Standard  Form  23-A  by  reference  to  the  origi- 

nal contract,    where  it  is  stipulated  in  an  agree- 
ment attached  to  such  award  that  the  contract 

price  for  such  additional  work  is  to  be  paid  by 
a  third  party  signatory,   as  such  contract  may 
be  modified  by  three  party  change  orders 

issued  by  the  contracting  officer  and  by  justi- 
fiable extensions  of  time,    the  circumstance 

that  the  Government  may  not  be  monetarily 
liable  for  the  cost  of  the  additional  work  or  for 

claims  thereunder,    does  not  deprive  the  con- 
tracting officer  of  authority  to  administer  the 

standard  contract  clauses  with  respect  to  the 
construction  contractor,    nor  is  the  Board 
thereby  deprived  of  jurisdiction  to  decide 
appeals  from  decisions  of  the  contracting  officer 
as  to  disputes  arising  between  the  construction 
contractor  and  the  Government  pursuant  to 
the  standard  Disputes  clause  of  the  contract. 

Appeals  of  MacDonald  Construction  Company, 
IBCA  -  589- 9-66,  IBCA- 599- 10 -66,  IBCA -600- 10-66 
(Mar.    22,    1967) 

Where  following  final  inspection  all  work  was  un- 
conditionally accepted  by  the  contracting  officer, 

the  Board  finds  that  the  contractor  is  entitled 
to  be  paid  at  the  unit  contract  price  for  the 
trees  and  bushes  involved  in  the  dispute. 

Appeal  of  Lew  Hammer,  Inc. ,  IBCA-750-12-68 
(June  6,    1969) 

The  contracting  officer's  withholding  of  a  portion 
of  the  earnings  of  a  contractor  under  a  railroad 
relocation  contract  was  held  to  be  unwarranted 
to  the  extent  that  it  was  based  upon  a  finding 

that  a  requirement  for  "prompt  unloading"  of 
cars  containing  top  ballast  material  authorized 
the  Government  to  pass  along  per  diem  charges 
incurred  on  some  cars  which  had  remained  on 

a  siding  for  more  than  two  days.     Taking  into 

account  the  terms  and  subject  matter  of  the  con- 
tract and  the  circumstances  surrounding  the 

receipt  of  the  top  ballast  and  its  placement  on 

the  project,   the  Board  ruled  that  the  two-day 
period  was  inequitably  short. 

Appeal  of  Van  Buskirk  Construction  Company, 
IBCA- 65 1-6-67  (July  8,   1969) 

Appellant's  claim  that  the  Government  wrongfully 
deducted  prompt  payments  discounts  is  denied 
where  the  available  evidence  indicates  that  pay- 

ment was  made  within  the  discount  period. 

Appeal  of  Roy  L.   Matchett,   IBCA-826-2-70 
(Feb.   26.    1971) 



CONTRACTS— Continued 

CONSTRUCTION  AND-  OPERATION 

Payments  — Continued 

■Continued 

Where  neither  the  contractor's  obligations  nor  the 
Government's  rights  under  warranty  and  guarantee 
clauses  were  dependent  on  a  withholding  of  money, 
a  withholding  for  the  purpose  of  compelling  the 
contractor  to  comply  with  Government  directives 
under  warranty  and  guarantee  clauses  was  Improper. 

A  withholding  insofar  as  based  on  the  contractor's 

failure  to  furnish  all  "as  built"  drawings  re- 
quired by  the  contract  was  held  to  be  proper. 

Appeal  of  Fire  Detection  Service. 
(Mar.  29,  1972) 

Inc. IBCA-901-4-71 
79  l.D.  125 

A  contractor  under  a  contract  for  the  construction  of 

a  dam,  which  provides  that  progress  payments  will  be 
made  to  the  contractor  on  estimates  approved  by  the 
contracting  officer,  was  not  entitled  to  discontinue 

work  on  the  ground  that  the  Government's  progress 
payments  were  allegedly  erroneous  and  inadequate 

since  implicit  in  the  term  "estimate"  is  lack  of 
finality  and  the  possibility  of  further  revision. 
Where  the  parties  are  in  serious  disagreement  over 
the  validity  of  claims  submitted  by  the  contractor 
or  as  to  the  amounts  owed  for  changes,  extra  work, 
etc.,  it  is  to  be  expected  that  progress  payments 
will  correspond  to  the  amounts  which  the  contracting 
officer  determines  are  owed  by  the  Government. 

Steenberg  Construction  Company, 

(May  8,  1972) 
IBCA-520-10-65 

79  l.D.  158 

Privity  °f_Contract 

The  board  denied  the  Government's  motion  to  dis- 
miss an  appeal  based  on  lack  of  privity  between 

the  Government  and  the  subcontractor  which  per- 
formed the  disputed  work  for  which  additional 

compensation  was  claimed  where  it  finds:  (i)  the 
prime  contractor  authorized  prosecution  of  the 
appeal  in  its  name,   and  (ii)  the  agreements  be- 

tween the  prime  and  subcontractor  did  not  contain 
express  exculpatory  language  relieving  the  prime 
contractor  of  liability  to  the  subcontractor. 
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CONTRACTS— Con  t  inued 

CONSTRUCTION  AND-  OPERATION  — Continued 

Protests  — Continued 

A  contractor's  claim  based  upon  the  fact  that  the 
Government's  staking  for  a  conveyance  channel 
did  not  follow  a  contract  drawing  for  "typical 
section  in  cut"  excavation  work  was  denied  in 
so  far  as  it  concerned  losses  assertedly 
sustained  in  the  claimant's  own  operations  as 
a  prime  contractor,    since  the  contractor's 
failure  to  make  a  timely  protest  to  the  con- 

tracting officer  was  found,    upon  review  by  the 
Board,   to  be  seriously  prejudicial  to  the 
interests  of  the  Government. 

The  board,   in  reviewing  the  question  of  whether 
the  failure  to  make  a  timely  protest  to  the 
contracting  officer  is  prejudicial  to  the 
interests  of  the  Government,   will  review  all 
of  the  circumstances,   and  will  consider  a 
claim  for  equitable  adjustment  on  its  merits 
in  a  situation  where  it  would  be  unreasonable 
and  inequitable  to  refuse  to  waiver  a  protest 
requirement  because  of  commitments  for 
special  equipment  made  by  a  subcontractor 
in  reliance  upon  a  contract  drawing  which 
the  Government  did  not  follow  in  staking  the 

project. 
Appeal  of  Korshoj  Construction  Company, 

IBCA-321  (Jan.   31,    1966)  73  I.  D.   33 

Under  a  contract  for  painting  the  interior  of  a 
tank,  where  the  contractor  accepted  without 
protest  to  the  contracting  officer  the  results 
of  testing  by  a  Government  inspector,   but 
asserted  later  that  the  inspector  required 
more  paint  to  be  applied  than  was  called  for  in 
the  specifications,    the  contractor  is  deemed 
to  have  volunteered  any  additional  work  that 
may  have  been  performed  and  is  not  entitled  to 
an  adjustment  of  the  contract  price. 

Appeal  of  Fulcrum  Corporation  of  New  Jersey, 
IBCA-745-11-68  (June  11,    1970) 

Protests 

The  right  of  a  contractor  to  additional  compensa- 
tion for  compaction  costs  allegedly  attributable 

to  the  Government's  use  of  inaccurate  testing 
equipment  is  dependent  upon  timely  compliance 
with  a  protest  clause  in  the  contract,   if  the 

contractor's  failure  to  make  a  timely  protest 
is  prejudicial  to  the  interests  of  the  Govern- 
ment. 

Appeal  of  Joseph  C.   Hastings,  IBCA-448-6-64 
(Jan.    1.2,    1965) 

Appeal  of  Chester  Barrett,   d/b/a  The  American 
Tank  Company,    IBCA-429-3-64  (Feb.  28,  1966) 

Where  the  provisions  of  an  invitation  for  bids 
clearly  and  explicitly  require  the  bidder  to 
furnish  a  material  similar  to  a  brand-name 
product,  or  a  substitute  material  determined 
by  the  contracting  officer  to  be  equal  thereto, 
the  contractor,  having  remained  silent  during 
the  bidding  period  without  protest  and  having 
made  no  inquiry  of  the  contracting  officer  as  to 

the  availability  of  such  brand-name  material, 
or  of  a  material  substantially  equal  to  it,   is  not 

entitled  after  award  to  assert  that  the  specifi- 
cation requirements  are  invalid  for  requiring 

the  contractor  to  procure  the  material  from  a 

sole  source  (the  contractor's  post-award  alle- 
gation being  that  it  was  unable  to  find  a  differ- 

ent source  for  a  similar  material). 

Appeal  of  MSI  Corporation,   IBCA- 554-4-66 
(Apr.    16,    1968)  75  I.  D.  89 
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CONTRACTS  — Con  t  inued 

CONSTRUCTION  AND  OPERATION — Continued 

Sub^c  ont  r  a  c^o£S_  a  nd_S  up£l  i.e£s 

Where  a  contract  contains  a  clause  delegating  to 

the  contracting  officer's  representative  broad 
authority  concerning  the  administration  of  the 
contract,  an  interpretation  by  the  contractor 
that  such  clause  relieves  him  of  responsibility 
for  seeing  to  it  that  appropriate  construction 
procedures  are  utilized  by  his  subcontractors, 
is  not  a  reasonable  construction  of  the  contract, 
and  hence,   the  doctrine  of  contra  proferentem 
does  not  apply. 

A  claim  for  additional  payment  arising  out  of  the 
extensive  failure  and  cracking  of  plaster  and 
the  repair  thereof  by  the  contractor  will  be 
denied  where  the  weight  of  the  evidence  dis- 

closes that  the  defective  plaster  was  the  result 

of  noncompliance  by  the  plastering  subcon- 
tractor with  industry  specifications  and  instruc- 

tions that  were  known  or  readily  available  to 
the  contractor. 

Appeal  of  Boespf lug- Kiewit- Morrison,  IBCA-320 

(Jan.    2i,    1965f   72~T.  D.    26 

CONTRACTS— Continued 

CONSTRUCTION  AND  OPERATION — Continued 

Subc£n_trac^o£S_and_Sup£l_ier_s  — Con  t  inued 

The  contracting  officer's  determination  on  a  con- 
tractor's entitlement  to  a  time  extension,    by 

reason  of  alleged  excusable  causes  of  delay, 
will  be  sustained  where  the  contractor  fails 
to  show  that  such  determination  is  erroneous 

by  a  preponderance  of  the  evidence  and  where 
it  appears  that  the  unexcused  delays  were 
attributable  to  manufacturing  difficulties  of  a 
subcontractor  or  to  a  failure  of  the  subcon- 

tractor's quality  control 

A  contractor  who  bids  on  a  Government  contract 

unqualifiedly  represents  that  it  has  the  super- 
vision,   personnel,    equipment,    skill  and  ability 

to  do  the  work  and  its  responsibility  is  in 
nowise  diminished  by  the  fact  that  entire  work 
covered  thereby  has  been  subcontracted;  con- 

sequently,   the  absence  of  such  qualifications 
is  not  an  excusable  cause  of  delay  under  the 
standard  form  of  supply  contract. 

Appeal  of  American  Ligurian  Company,    Inc.  , 
IBCA-492-4-65  (Jan.    21,    1966)         73  I.  D.  15 

A  supplier's  delay  in  the  delivery  of  steel 
piling  to  the  prime  contractor  because  of  a 
mill  breakdown,   is  not  an  excusable  delay 
within  the  meaning  of  the  Termination  for 

Default- -Damages  for  Delay--  Time  Exten- 
sions provision.   Clause  5  of  Standard 

Form  23A  (April  1961  Edition). 

Appeal  of  William  J.    Gillespie,   IBCA-415 
(Apr.    1,    1965) 

An  appeal  based  on  a  request  for  extension  of 
time  because  of  alleged  excusable  delay  will 
be  denied  where  it  appears  that  the  delay  was 
caused  by  a  mechanical  breakdown  in  the  plant 
of  a  subcontractor. 

Appeal  of  Bannock  Steel  Corporation, 
IBCA-452-8-64  (Apr.    22,    1965) 

In  order  to  be  entitled  to  an  extension  of  time 
for  excusable  delay  under  Clause  5  of 
Standard  Form  23 A  (Apr.    1961),   the  con- 

tractor must  establish  by  the  preponderance 
of  evidence  that  the  failure  of  its  subcon- 

tractor to  complete  the  contract  within  the 
time  required  was  due  to  causes  that  were 
unforeseeable  by,   beyond  the  control  of,   and 
without  the  fault  or  negligence  of  the 
contractor  and  its  subcontractor. 

Appeals  of  ft  and  ft  Construction  Company,   IBCA-413, 
IBCA-458- 9-64  (Sept.    27,    1965)  72  I.  D.    385 

Under  a  contract  containing  Clause  5  of  the  April 

1961  edition  of  Standard  Form  23- A  (as  sup- 
plemented by  a  qlause  imposing  the  additional 

requirement  that  the  contractor  shall  be  ex- 
cused for  delays  of  suppliers  only  if  the  ma- 

terials or  supplies  to  be  furnished  are  not 
procurable  in  the  open  market)  where  delay  in 
completion  of  the  prime  contract  was  due  to 

the  unexplained  late  delivery  of  essential  equip- 
ment by  a  supplier,  the  failure  of  the  con- 

tractor to  meet  the  requirement  of  the  standard 

clause  that  a  delay  resulting  from  late  delivery 
of  supplies  in  order  to  be  excusable  must  be 
unforeseeable  and  without  the  fault  of  both  the 

contractor  and  its  supplier,   requires  denial  of 

the  contractor's  request  for  an  extension  of 
time  for  performance;  hence  it  is  unnecessary 
to  consider  the  applicability  or  to  construe  the 
meaning  of  the  supplemental  clause  with  respect 
to  whether  the  equipment  was  procurable  in  the 

"open  market.  " 

Appeal  of  Goorman  Electric  Corporation, 
IBCA-512-8-65  (May  26,    1966) 

An  appeal  from  an  assessment  of  liquidated 

damages  will  be  denied,  where  the  contractor's 
request  for  an  extension  of  time  for  perfor- 

mance of  the  contract  is  based  on  the  delay  of 

its  supplier  in  furnishing  essential  equipment, 
since  the  letter  was  remiss  in  canceling  its 

initial  order  for  material  and  failing  to  re- 
order such  material  within  a  reasonable  time. 

Appeal  of  E<    F.   Blankenship  Company, 
IBCA-516-9-65(May  27,    1966) 
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CONTRACTS— Continued  CONTRACTS —Continued 

CONSTRUCTION  AND  OPERATION — Continued        CONSTRUCTION  AND  OPERATION — Continued 

Sub contr acjtors_ and_Suj>£li er s  -—Con t inued      Sub coritr ac_tors_and_Sup£Her s  — Con t inued 
Delay  resulting  from  the  failure  of  a  contractor  to 

adhere  to  a  contract  requirement  for  timely 
submission  of  assembly  and  detail  drawings  for 
a  component,    prior  to  commencing  fabrication, 
does  not  constitute  an  excusable  cause  for  delay, 
notwithstanding  that  at  the  time  of  an  incomplete 
submission  of  drawings  and  other  data  for 
approval  the  contractor  may  have  been  ignorant 
of  the  particular  contract  requirement,   and  even 
though  the  concern  to  whom  the  component 
was  subcontracted  refused  on  policy  grounds 
to  furnish  the  required  drawings  and  thereby 
delayed  contract  performance. 

Appeal  of  Lypta  Cranes,   Inc. 
(Aug.    3,    1966) 

IBCA-515-9-65 

To  be  excusable  under  Clause  5  of  the  Standard 

Construction  Contract  Form,  a  delay  must  not 
only  arise  from  unforeseeable  causes  beyond 
the  control  and  without  the  fault  or  negligence 
of  the  construction  contractor  and  the  first  tier 
subcontractor  which  undertook  to  fabricate 
steel,  but  must  also  be  shown  to  arise  from 
unforeseeable  causes  beyond  the  control  and 
without  the  fault  or  negligence  of  suppliers  of 
the  fabricator  as  well. 

Appeal  of  Etlin  Peterson  Construction  Company, 
IBCA-532-12-65  (Oct.    20,    1966) 

Under  a  contract  providing  for  equitable  adjust- 
ment of  unit  price 8  in  the  event  of  substantial 

variations  between  estimated  and  actual 

quantities  of  work,   the  Severin  rule,   which  is 
generally  applicable  to  claims  for  breach  of 
contract,    is  not  applicable  to  the  claim     of  a 
subcontractor  submitted  through  the  prime 
contractor  under  the  price  adjustment  pro- 

visions of  the  prime  contract. 

Appeal  of  R.  C.   Hughes  Electric  Company,  Inc.  , 
IBCA-509-8-65  (Nov.    30,    1966) 

Under  a  supply  contract  calling  for  the  rebuilding 
of  pump  rings,    the  appellant  was   responsible 
for  the  performance  of  a  trucking  concern  se- 

lected by  the  appellant  to  return  the  rings,   and 
for  the  manufacture  of  castings  by  a  subcontrac- 

tor.     The  Board  did  not  find  excusable  delay  to 
exist  under  Clause  II  of  the  General  Provisions 

where  the  appellant  failed  to  show  that  the 
causes  for  late  delivery  were  beyond  the  control 
and  without  the  fault  or  negligence  of  both  the 
appellant  and  the  tracking  concern  (transpor- 

tation delay)  or  both  the  appellant  and  its  sub- 
contractor (delay  due  to  furnishing  of  oversize 

and  undersize  castings  by  subcontractor). 

Appeal  of  N.    B.   Owen  &  Son,   IBCA-590-9-66 
(Jan.    31,    1967) 

A  motion  to  dismiss  an  appeal  for  lack  of  juris- 
diction will  be  denied  without  prejudice  to  later 

renewal  where  the  alleged  grounds  for  dismiss- 
al cannot  be  properly  evaluated  in  the  absence 

of  additional  evidence.     A  separate  motion  for 
dismissal  upon  the  ground  that  the  appeal  is 
barred  by  the  Severin  rule  will  be  denied  where 

it  appears  that  the  Severin  rule  is  not  applica- 
ble in  the  circumstances  of  this  appeal. 

Appeal  of  MacDonald  Construction  Company. 
IBCA-599-10-66  (July  18,    1967) 

Under  a  contract  for  construction  of  a  school, 
where  the  installation  of  chalkboards  was  de- 

layed because  of  damage  caused  by  improper 
crating  for  shipment  by  the  supplier,  the  con- 

tractor's claim  for  an  extension  of  time  there- 
for was  properly  denied  by  the  contracting 

officer  and  the  appeals  are  denied  with  re- 
spect thereto. 

Appeals  of  Bateson-Cheves  Construction  Co.  , 
IBCA-522-10-65,   IBCA-596- 10- 66  (July  31,  1967) 

Under  a  contract  for  supplying  four  gate  hoists 
for  a  dam,  and  providing  as  to  each  hoist  for 
assessment  of  liquidated  damages  for  each 
day  of  delay,  where  the  contractor  and  its 

first-tier  subcontractor  were  tardy  in  ordering 
steel  from  a  second-tier  supplier,   such  delays 
in  purchasing  will  be  taken  into  account  and 
deducted  from  extensions  of  time  for  perform- 

ance that  are  otherwise  allowable  because  of 

delays  in  delivery  of  steel  due  to  the  fault  of 

the  second-tier  supplier  (pursuant  to  the  deci- 
sion in  Schweigert,   Inc.    v.   United  States,   Ct. 

CI.    No.  26-66,    December  15,    1967). 

Appeal  of  Galland-Henning  Manufacturing  Company, 
IBCA-534-12-65  (Mar.    29,    1968)       75  I.  D.   72 

Where  a  prime  contractor  subcontracts  addi- 
tional or  changed  work  required  by  an  au- 

thorized change  order,   the  prime  contractor 
is  not  entitled,   in  the  calculation  of  the  equi- 

table adjustment  of  the  contract  price,  to  a 

separate  allowance  representing  the  subcon- 
tractors' overhead  and  profit,   where  a  con- 

tract provision  specifically  limits  the  allow- 
ance of  a  percentage  of  overhead  and  profit 

to  a  single  expressed  maximum  fee  to  cover 
indirect  costs  and  profit. 

Appeal  of  Perry  St  Wallis,   Inc.  .   IBCA-617-1- 
(July  16,    1968) 

67 
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Where  subsequent  to  award  of  a  contract  for  the 
construction  of  a  transmission  line  a  contractor 

requests  permission  (i)  to  substitute  a  sub- 
contractor having  adequate  financial  resources 

for  the  subcontractor  listed  in  its  bid,   or  (ii) 

to  be  allowed  to  perform  the  work  involved  it- 

self,  and  where  the  contracting  officer  denies 

the  request  for  substitution  on  the  grounds  that 

there  has  been  no  showing  of  a  change  of 

circumstances  since  the  time  the  contractor's 
bid  was  submitted,  the  Board  dismisses  the 

contractor's  claim  for  increased  costs  at- 
tributed to  being  required  to  use  a  subcontractor 

lacking  the  required  financial  resources  during 

the  crucial  early  months  of  contract  perform* 

ance.     The  dismissal  is  based  upon  findings  (i) 
that  the  subcontractor  listing  paragraph  under 
which  the  request  for  substitution  was  made  con- 

tains no  provision  for  an  equitable  adjustment 

if  a  dispute  arose  as  to  the  contracting  officer's 
action  thereunder;  (ii)  that  a  change  in  the 
specifications  or  in  the  scope  of  the  work  was 

not  involved;  and  (iii)  that  appellant's  allegations 

that  the  contracting  officer's  action  in  denying 
the  request  for  substitution  was  arbitrary  and 
capricious  was  not  related  to  action  taken  under 

the  Changes  clause  or  other  clause  providing 

for  an  equitable  adjustment  even  thougn  appel- 

lant did  indicate  that  the  claim  might  be  cog- 
nizable under  the  Changes  clause. 

Appeal  of  Meva  Corporation,   IBCA-648-6-67 
(Aug.    18,    1969)  76  I.  D.  205 

The  board  denied  the  Government's  motion  to  dis- 
miss an  appeal  based  on  lack  of  privity  between 

the  Government  and  the  subcontractor  which  per- 
formed the  disputed  work  for  which  additional 

compensation  was  claimed  where  it  finds:  (i)  the 

prime  contractor  authorized  prosecution  of  the 

appeal  in  its  name,   and  (ii)  the  agreements  be- 
tween the  prime  and  subcontractor  did  not  contain 

express  exculpatory  language  relieving  the  prime 
contractor  of  liability  to  the  subcontractor. 

A£PJ 
eal  of  Fulcrum Corporation of  N« 

Jersey, 

IBCA-745-11-68  (June  11,    1970) 

Where  under  West  Virginia  law  an  excise  tax  on 
motor  fuel  consumed  in  performance  of  a  cost- 

plus -a -fixed-fee  construction  contract  was 
refundable  and  where  by  reason  of  the  con- 

tractor's conclusion  that  the  tax  did  not  apply 
because  of  the  constitutional  immunity  of  the 
Federal  Government  from  a  state  tax  the  con- 

tractor failed  to  make  timely  application  for  a 
refund  of  the  tax,   the  Board  determined 

that  the  amount  of  the  tax  was  not  an  allowable 
cost  of  the  contract. 

Appeal  of  Franklin  W.   Peters  and  Associates, 

A  contractor's  claims  for  excusable  delay  based  upo 
an  equipment  breakdown  and  machining  difficulty 
encountered  by  its  first  tier  subcontractor  were 

denied  in  view  of  the  general  rule  that  labor, 

plant,   equipment  and  materials  adequate  for  con- 

tract performance  are  the  contractor's  responsi- 
bility and  that  manufacturing  difficulties  are  not 

per  se  a  basis  for  excusable  delay.     While  under 
the  rule  of  Schweigert  v.   United  States,    181  Ct. 
CI.  1 184,  a  contractor  is  entitled  to  be  excused  foi 

delays  attributable  solely  to  a  second  tier  sub- 
contractor without  a  showing  that  the  second  tier 

subcontractor  was  free  from  fault  or  negligence, 

a  contractor's  claim  for  excusable  delay  based  on 
the  machining  difficulties  occasioned  by  the  ac- 

tion of  a  second  tier  subcontractor  in  rolling  the 

wrong  material,  the  proper  material  being  unavail- 
able,  was  denied  where  the  contractor's  evidence 

reflected  that  the  difficulties  concerned  only  one 

of  two  gates,   which  the  contract  required  be 

shipped  concurrently. 

Appeal  of  Fulton  Shipyard,   IBCA-735-10-68 
(Dec.   29,    1970)  77  I.  D.    249 

claim  prosecuted  by  a  grading  subcontractor 
In  the  name  of  the  prime  contractor  and 
based   upon  the  alleged  improper  refusal 

by  a  resident  engineer  to  approve  a  bor- 
row pit  for  use  within  a  reasonable 

scraper  haul  of   fill  areas   requiring  the 
use  of  borrow  is  denied  where  the  grading 
subcontractor  failed  to  follow  known  and 

established  procedures   for  obtaining 

timely  review  of   the   resident  engineer's 
decision  by   the  district  engineer  before 
the  borrow  fdrmlng  the  basis  of  the   claim 

was   placed,   thereby   foreclosing  the  Govern- 
ment  from  exercising  options  which  would 

otherwise  have  been  available  to  It  and 

which  the  procedures  established  for  re- 
view of  subordinate's  decisions  were 

designed   to  secure. 

Appeal  of  John  H.  Moon  &  Sons, 
(July  31,    1972) 

IBCA-815-12-69 

79  I.D.   465 

1BCA-762-1-69  (Dec.   28,    1970) 77  I.D.   213 

Under  a  construction   contract    calling   for   the 

fabrication  and   erection  of   a  special   trans- 
mission line   tower  and  providing  for  the 

assessment   of   liquidated   damages   for  delayed 
performance,   where   the  evidence  of   record  shows 
that   the  delays   in  completing  the   transmission 
line   tower  were  due   to  misfabricatlon  of  tower 
members  by   a  second   tier  subcontractor  and   the 

failure  of   Government   inspectors   to  perform 

their   inspection  tasks   during  fabrication,   the 
Board   finds   the  delays  experienced   to  have 
been  beyond  the  control  and  without   the   fault 
or  negligence  of   the  contractor  or  the   first 
tier  subcontractor  and   that   under  the  Schweigert 
rule  no   liquidated   damages   could  be  assessed 
for  the  delayed   performance. 

White  Bros.    Construction  Co..   Inc.    and   L.   D. 

Shilling  Company.    Inc..    IBCA-958-2-72    (July  19, 
1973) 
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Under  a  standard  "Suspension  of  Work"  clause  a 
contractor  is  not  entitled  to  a  price  adjustment 
on  account  of  delay  by  another  Government  con- 

tractor in  preparing  the  site  for  the  job,   if  the 
claimant  contractor  fails  to  sustain  the  burden 
of  proving  that  the  duration  of  any  part  of  the 
job  was  necessarily  protracted  for  an  unreason- 

able period  by  such  delay,   or  fails  to  sustain 
the  burden  of  proving  that  the  Government  itself 
had  caused  the  delay  by  an  unexpected  and  un- 

authorized act  taken  in  its  contractual  capacity, 
or  had  expressly  or  impliedly  represented  or 

promised  that  the  delay  would  not  occur.     Enti- 
tlement to  a  price  adjustment  under  such  a 

clause  is  not  established  merely  by  showing 
that  an  extension  of  time  on  account  of  the  delay 
was  obtained  by  the  claimant  contractor. 

Appeal  of  Kennedy  Construction  Company,   Inc.  , 
IBCA-437-4-64  (Feb.    16,    1965)        72  I.  D.    69 

Where  the  specifications  of  a  road  construction 
contract  authorized  the  contractor  to  take 
certain  actions  that  would  interfer  with  the 
flow  of  traffic  on  an  existing  road  in  a  park, 
but  also  required  that  the  road  be  kept  open  to 
the  public,   the  expense  involved  in  coping  with 
heavy  tourist  traffic  in  the  summertime  cannot 
be  recovered  under  the  theory  that  a  change  in 
the  contract  had  been  made,   where  it  appears 
that  the  contractor  could  have  obtained 
information  as  to  the  number  of  summertime 
visitors  that  would  be  expected  to  come  to  the 
park,   and  the  number  of  visitors  who  actually 
came  was  within  the  range  of  what  should  have 
been  expected. 

Appeal  of  Ray  D.   Bolander  Company,   Inc.  , 

IBCA-331  (Nov.    16,    1965)        72  I.  D.    449 
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party  relative  to  the  deductions  by  the  latter  of 
liquidated  damages.     Such  deductions  were 
based  upon  assertions  respecting  the  intentions 
of  the  three  parties  rather  than  upon  the  lan- 

guage in  the  supplement's  clause  establishing 
a  completion  date.     Accordingly,   such  a 
decision  is  a  nullity  and  the  appeal  is  dismissed 
for  lack  of  jurisdiction. 

Appeal  of  MacDonald  Construction  Company, 

IBCA-572-5-66  (Aug.    15.    196^6)   

Claims  for  additional  compensation  arising  out 
of  the  acts  of  the  public  attending  a  baseball 
game,  while  driving  automobiles  in  and  out  of 
parking  areas,  damaging  shrubs  and  trees 
planted  by  the  contractor,   are  outside  of  the 
jurisdiction  of  the  Board  in  the  absence  of 

specific  contract  provisions  for  payment  there- 
of, and  an  appeal  based  on  such  claims  will  be 

dismissed. 

Appeal  of  Tree  Land  Nursery,  Inc. 
IBCA-436-4-64  (Oct.    31,    1966) 

The  Board  in  its  discretion  will  decline  to  inter- 
plead as  a  third  party  to  an  appeal  anon-Federal 

entity  that  was  signatory  to  a  supplemental 
award  to  the  prime  contractor  for  the  limited 
purpose  of  payment  for  the  additional  work 
awarded  by  the  Government  and  the  right  to  de- 

duct liquidated  damages  for  delay,    in  the  ab- 
sence of  express  agreement  conferring  upon 

such  entity  the  right  to  participate  in  an  appeal 
as  a  party  thereto,    under  the  standard  form  of 
Disputes  clause. 

Appeal  of  MacDonald  Construction  Company, 
IBCA-572-5-66  (Mar.    17,    1967) 

The  Government  and  a  contractor  entered  into  a 

contract  for  the  construction  of  a  large  arch 
(monument).     Thereafter,   a  supplement  to 
that  contract  was  signed  by  the  Government, 
the  contractor  and  a  third  party  (non-Federal) 
agency.      The  supplement  requires  the  third 
party  to  provide  funds  and  make  direct  payments 
to  the  contractor  for  construction  of  a  trans- 

portation system  (an  adjunct  to  the  main  arch 
structure)  and  reserves  to  such  third  party 

the  right  to  deduct  liquidated  damages  for  delay 
on  the  part  of  the  contractor  in  completion  of 
the  transportation  system.     The  supplement 

•     does  not  extend  to  the  contracting  officer  the 
authority  to  issue  a  decision  purporting  to 
interpret  the  contract  and  determine  the 
respective  rights  of  the  contractor  and  third 

Under  a  supplemental  contract  award  for  additional 
work,    incorporating  the  standard  clauses  of 
Standard  Form  23-A  by  reference  to  the  origi- 

nal contract,    where  it  is  stipulated  in  an  agree- 
ment attached  to  such  award  that  the  contract 

price  for  such  additional  work  is  to  be  paid  by 
a  third  party  signatory,   as  such  contract  may 
be  modified  by  three  party  change  orders 
issued  by  the  contracting  officer  and  by  justi- 

fiable extensions  of  time,    the  circumstance 
that  the  Government  may  not  be  monetarily 
liable  for  the  cost  of  the  additional  work  or  for 

claims  thereunder,    does  not  deprive  the  con- 
tracting officer  of  authority  to  administer  the 

standard  contract  clauses  with  respect  to  the 
construction  contractor,   nor  is  the  Board 
thereby  deprived  of  jurisdiction  to  decide 
appeals  from  decisions  of  the  contracting  officer 
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as  to  disputes  arising  between  the  construction 
contractor  and  the  Government  pursuant  to 
the  standard  Disputes  clause  of  the  contract. 

Appeals  of  MacDonald  Construction  Company, 
IBCA-589-9-66,  IBCA-599-10-66,  IBCA-600-10- 
(Mar.   22,    1967) 

A  motion  by  appellant  for  an  order  directing  the 
Government  to  produce  for  inspection  and 
copying,   documents  relating  to  the  drafting, 

approval  and  promulgation  of  certain  regu- 
lations will  be  denied  without  prejudice  to  its 

later  renewal  where  it  appears  that  the  appel- 
lant has  not  taken  advantage  of  inspection  and 

copying  rights  accorded  by  the  Government 
bodies  in  possession  of  such  documents,  in 
accordance  with  the  regulations  of  those 

agencies. 

Appeal  of  Winston  Brothers  Company,  Foley 
Brothers,  Inc.  ,  Frazier-Davis  Construction 
Company,  and  Hurley  Construction  Company, 
IBCA-625-2-67  (May  22,    1967)       74  I.  D.     157 

A  contractor's  claim  for  additional  compensation, 
made  under  a  contract  entered  into  with  the 

Federal  Government  and  providing  for  en- 
gineering services  required  for  a  Federal 

transmission  line,   was  denied  where  it  was 

base'd  upon  the  allegation  that  requests  from 
engineers  and  geologists  employed  by  a 
municipal  power  agency  caused  the  contractor  to 
incur  unanticipated  expense  in  performing 

test  drilling.     There  was  no  showing  that  the 
scope  of  the  contract  had  been  expanded  to 
cover  the  municipal  project  by  an  official 
empowered  to  take  such  action. 

Appeal  of  R.   W.   Millard  and  Associate! 
IBCA-663-9-67  (July  9,    1968) 

Inc., 
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A  dredging  contractor's  claim  based  upon  the  non- 
availability of  a  spoil  area  and    asserted  under  the 

Changes  and  Differing  Site  Conditions  clauses  is 
denied  where  the  Board  finds  the  contract  does  not 
indicate  the  specific  terms  upon  which  the  spoil 
area  will  be  made  available  and  the  contractor  has 

failed  to  even  allege  with  particularity  the  assur- 
ances purportedly  received  from  representatives 

of  both  the  Government  and  the  private  landowner 
prior  to  bidding  with  respect  to  the  spoil  area  in 

question. 

Appeal  of  West  Coast  Dredging,  Inc.,    IBCA -906-6-71 
(Nov.   26,    1971)  78  I.  D.   338 

Waiyejr_and_Es_toj)£el 

A  contractor  who  bids  on  a  Government  contract 
unqualifiedly  represents  that  it  has  the  skill 
and  ability  to  do  the  work;  consequently, 

neither  the  absence  of  the  requisite  "know-how" 
nor  the  lack  of  the  proper  equipment  and  quali- 

fied personnel  to  do  the  job,   are  excusable 
causes  of  delay  under  the  standard  form  of 
construction  contract. 

Appeal  of  Sunset  Construction,    Inc.  ,  IBCA-454-9-6 
(Oct.    29,    1965)  72  I.  D.    440 

A  contractor  who  bids  on  a  Government  contract 

unqualifiedly  represents  that  it  has  the  super- 
vision,   personnel,    equipment,    skill  and  ability 

to  do  the  work  and  its  responsibility  is  in 
nowise  diminished  by  the  fact  that  entire  work 
covered  thereby  has  been  subcontracted;  con- 

sequently,   the  absence  of  such  qualifications 
is  not  an  excusable  cause  of  delay  under  the 
standard  form  of  supply  contract. 

Appeal  of  American  Ligurian  Company,    Inc.  , 
IBCA-492-4-65  (Jan.    21,    1966)         73  I.D.15 

A  construction  contractor's  claim  for  extra  com- 
pensation for  stand-by  costs,  alleged  interfer- 

ence and  inefficient  work  production  based  on 
alleged  changed  conditions  created  by  a  labor 
dispute  engendered  by  third  persons  causing  a 
work  stoppage,  will  be  dismissed  for  want  of 

jurisdiction  on  the  Government's  motion  as 
being  a  claim  for  administrative  relief  not 
cognizable  under  the  Changed  Conditions  clause 

of  Standard  Form  23A  or  any  other  provision  of 
the  contract.     Contractor's  associated  claims 
for  time  extensions  are  found,   however,  to  be 
within  the  jurisdiction  of  the  Board. 

Appeal  of  Bateson-Cheves  Construction  Company. 
TBCA-670-9-67  (Aug.    12,    1968) 

The  Board,    in  reviewing  the  question  of  whether 
the  failure  to  make  a  timely  protest  to  the 
contracting  officer  is  prejudicial  to  the 
interests  of  the  Government,    will  review  all 
of  the  circumstances,   and  will  consider  a 
claim  for  equitable  adjustment  on  its  merits 
in  a  situation  where  it  would  be  unreasonable 
and  inequitable  to  refuse  to  waiver  a  protest 
requirement  because  of  commitments  for 

special  equipment  made  by  a  subcontractor  in 
reliance  upon  a  contract  drawing  which  the 
Government  did  not  follow  in  staking  the 

project. 

Appeal  of  Korshoj  Construction  Company, 

IBCA-321  (Jan.   31,    1966)  73  I.  D.  33 
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Waly£r_and_Estop£el^  — Continued 
Under  a  contract  for  constructing  a  roof  where 

the  original  contract  was  modified  by  new 
written  requirements  for  performance  and  for 
correction  of  deficiencies  under  close  super- 

vision of  Government  officials  after  expiration 
of  the  required  completion  date,    with  no  re- 

quirement as  to  a  revised  date  of  completion, 
the  original  completion  date  was  waived  by  the 
Government,  therefore,    where  the  contract 
was  terminated  for  alleged  failure  to  make 
sufficient  progress  and  for  unsatisfactory  work, 
such  termination  for  default  was  without  justi- 

fication in  view  of  the  apparent  acceptance  by 
the  Government  of  substantial  compliance  by 
the  contractor  pursuant  to  the  directions  of  the 
Government  supervisors,  and  in  the  absence 
of  any  written  complaints  or  warnings  to  the 

contractor  alleging  lack  of  progress  or  unsatis- 
factory work. 

Appeal  of  William  L.  Lemesany  d/b/a  Lemesany 

Roofing  and  Insulation  Company,  IBCA-533-12-65 
(June  30,    1967) 

Where  a  contract  provides  that  in  case  of  conflict 
between  drawings  and  specifications  the  speci- 

fications shall  govern,   and  a  drawing  depicts 
fillet  welds,  which  do  not  provide  full  strength 
in  corners,  and  the  specifications  prescribe 
welds   of  full  strength,  the  appellant  is  not  en- 

titled to  an  equitable  adjustment  when  required 
to  provide  full  strength  welds  in  the  corners. 

The  Government's  election  not  to  insist  upon 
full  compliance  with  the  specification  in  con- 

nection with  one  aspect  of  the  work  did  not 
preclude  it  from  insisting  upon  full  compliance 
in  another  aspect. 

Appeal  of  Mac  Donald  Construction  Company, 
IBCA-381  (Sept.    14,   1967) 

CONTRACTS — Continued 

CONSTRUCTION  AND  OPERATION — Continued 

WaiV£r_and_Estoj>£el  — Continued 
The  United  States  cannot  be  estopped  by  the  acts 

of  its  agents  or  employees  if  they  enter  into 
an  agreement  or  arrangement  not  otherwise 
permitted  by  law. 

Cold  Springs  Lumber  Company,  13  IBLA  49  (Sept.  10, 
1973) 

Warranties 

The  legal  principle  of  cumulation  of  warranties 
enuciated  in  the  Uniform  Sales  Act  and  the 
Uniform  Commercial  Code  forms  part  of  the 
general  Federal  common  law  applicable  to 
Government  contracts. 

The  expiration  of  an  express  guaranty  period 
in  a  Guarantee  clause  does  not  preclude 
the  Government  from  exercising  the 
remedies  specified  in  the  standard  form  of 

Inspection  clause,   which  excepts  latent  de- 
fects from  the  conclusive  effect  of  acceptance 

and  payment. 

Appeal  of  General  Electric  Company, 
IBCA-442-6-64  (July  16,    1965)    72  I.  D.    278 

The  Government's  claim  of  an  implied  warranty  of 
fitness  for  a  particular  purpose  will  not  be  Rec- 

ognized where  the  only  indications  of  notice  to 
the  contractor  of  the  particular  purpose  for  which 
the  system  ordered  under  the  contract  is  required, 
in  so  far  as  the  matter  in  controversy  is  con- 

cerned, are  the  ambiguous  provisions  of  an  in- 
vitation for  bids  which  are  reasonably  susceptible 

of  the  contrary  interpretation  placed  upon  them 
by  the  contractor,  particularly  when  viewed  in 
the  light  of  the  conduct  of  the  parties  both  prior 
and  subsequent  to  the  award  of  contract. 

Where  the  provisions  of  an  invitation  for  bids 
clearly  and  explicitly  require  the  bidder  to 
furnish  a  material  similar  to  a  brand -name 
product,  or  a  substitute  material  determined 
by  the  contracting  officer  to  be  equal  thereto, 
the  contractor,   having  remained  silent  during 
the  bidding  period  without  protest  and  having 
made  no  inquiry  of  the  contracting  officer  as  to 

the  availability  of  such  brand-name  material, 
or  of  a  material  substantially  equal  to  it,   is  not 
entitled  after  award  to  assert  that  the  specifi- 

cation requirements  are  invalid  for  requiring 
the  contractor  to  procure  the  material  from  a 

sole  source  (the  contractor's  post-award  alle- 
gation being  that  it  was  unable  to  find  a  differ- 

ent source  for  a  similar  material). 

Appeal  of  MSI  Corporatic 
(Apr.    16,    1968) 

IBCA-554-14-66 
75  I.  D.  89 

Appeal  of  General  Electric  Company, 
IBCA-451-8-64  (Apr.    13,    1966)    73  I.  D.    95 

In  order  to  assess  a  contractor  with  the  cost  of  re- 
pairs based  upon  an  allegation  of  latent  defect  in 

an  autotransformer,  the  Government  must  first 
prove  that  a  defect  in  fact  existed  at  the  time  of delivery. 

Appeal  of  Tullar  Power  Construction,   Inc, 
rBCA-633-4-67  (Aug,    12,    1969) 

A  contractor,   under  a  contract  for  the  construction 
of  a  fishing  research  vessel  containing  a  warran- 

ty clause  under  which  the  contractor  was  obligated 
to  correct  faulty  materials  or  workmanship  at  its 
own  expense  for  a  period  of  one  year  following 
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acceptance,  who  was  called  upon  after  delivery 

and  acceptance  to  make  various  corrections  be- 
cause of  certain  difficulties  the  Government 

experienced  with  the  vessel,  was  entitled  to  be 
compensated  for  making  such  corrections  when 
it  appeared  that  the  Government  had  altered  the 
work  during  the  intervening  period  and  the  Govern- 

ment was  therefore  unable  to  establish  that 

defective  materials  or  workmanship  were  the 

most  probable  cause  of  the  Government's 
difficulties  with  the  vessel. 

Appeals  of  South  Portland  Engineering  Company, 
IBCA-770-3-69,   IBCA-771-4-69     (Dec.    22,   1969) 

Notwithstanding  the  Government's  contention  that 
the  maintenance  warranty  in  the  instant  contract 
was  far  more  comprehensive  than  the  usual  war- 

ranty against  defective  material  and  workman- 
ship, the  Board  determined  that  the  burden  was 

on  the  Government  to  prove  by  a  preponderance 
of  the  evidence  that  the  warranty  had  been 

breached.  Appellant's  burden  of  proving  matters 
relied  upon  as  a  defense  to  breach  of  warranty, 
could  arise  only  after  the  Government  had  es- 

tablished that  the  warranty  had  in  fact  been 
breached. 

Appeal  of  R.  H.   Fulton,  Contractor, 
IBCA-769-3-69  (Feb.    2.    1971) 

Where  neither  the  contractor's  obligations  nor  the 
Government's  rights  under  warranty  and  guarantee 
clauses  were  dependent  on  a  withholding  of  money, 
a  withholding   for   the  purpose  of   compelling   the 
contractor   to  comply  with  Government  directives 
under  warranty  and  guarantee  clauses  was   improper. 

A  withholding   insofar  as  based  on   the  contractor's 
failure  to   furnish  all  "as  built"  drawings  re- 

quired by  the  contract  was  held  to  be  proper. 

Where  the  evidence  failed  to  establish  that  various 
malfunctions  in  fire  alarm  systems  Installed  by  the 
contractor  were  the  contractor's  responsibility 
under  warranty  and  guarantee  clauses,   a  site  visit 
and  work  performed  by   the  contractor  during  such 
visit  pursuant  to  directives  of   the  contracting 
officer   constituted   compensable  work. 

Appeal  of   Fire  Detection  Service,    Inc. ,    IBCA-901-4-71 
(Mar.    29,    1972)  79  I.D.    125 

An  appeal  claiming  the   costs   of   repair  of 
corrosion  in  four  stainless  steel  clad 
surge   tanks   is   denied  where   the  Government 
has  discharged  its  burden  in  showing  by  a 
preponderance  of  the  evidence  of  record 
that  the  most  probable  causes  of  corrosion 
were  welding  defects,   not  allowed  by  the 

specifications,   and  contractor's   failure 
to  protect  the  interiors  of  the  tanks   from 
weld  and  gouge  spatter. 

CONTRACTS— Continued 

CONSTRUCTION  AND   OPERATION 

Warranties  — Continued 

•Continued 

The  Government's  remedies  under  an  express 
warranty  extending  for  three  years  after 
acceptance  of  the  work  are  not  vitiated 
by  inspection  and  acceptance  barring  all 
but  latent  defects  since  warranty  remedies 
are  cumulative. 

Appeal  of  R.  H.  Fulton,  Contractor, 

IBCA-769-3-69  (July  21,  1972)        79  I.D. 

Under  the  Standard  Form  Supply  Contract  Default 

clause,  a  termination  for  default,  following 

acceptance,  of  a  contract  for  the  purchase  of 
a  scanning  electron  microscope  on  the  grounds 
it  was  defective,  latently,  and  by  virtue  of 
various  breaches  of  warranty,  was  improper  in 

the  absence  of  a  notice  preceding  the* termi- 
nation affording  the  contractor  at  least  ten 

days  within  which  to  cure  the  defects,  and  was, 
accordingly,  treated  as  a  termination  for  the 
convenience  of  the  Government. 

K  Square  Corporation  a/k/a  Ultras can  Company. 
IBCA-959-3-72  (Nov.  29,  1973)   80  I.D.  769 

DISPUTES  AND  REMEDIES 

Gen_e_ralTv 
A  motion  by  appellant  for  an  order  directing  the 

Government  to  produce  for  inspection  and 
copying,    documents  relating  to  the  drafting, 
approval  and  promulgation  of  certain  regu- 

lations will  be  denied  without  prejudice  to  its 
later  renewal  where  it  appears  that  the  appel- 

lant has  not  taken  advantage  of  inspection  and 

copying  rights  accorded  by  the  Government 
bodies  in  possession  of  such  documents,    in 
accordance  with  the  regulations  of  those 

agencies. 

Appeal  of  Winston  Brothers  Company,    Foley 

Brothers,    Inc.    ,    Frazier-Davis  Construction 
Company,    and  Hurley  Construction  Company, 
IBCA-625-2-67  (May  22,  1967)      74  I.  D.    157 

Adhering  to  principles  enuciated  in  a  prior  de- 
cision, the  Board  finds  that  a  memorandum 

from  a  Government  employee  to  his  supe- 
rior containing  a  recommendation  as  to  set- 

tlement of  a  claim  constituted  a  privileged 
communication  to  which  the  appellant  was  not 
entitled,   insofar  as  the  nonfactual  portions  of 
such  memorandum  are  concerned. 

Appeal  of  Power  City  Construction  fa  Equipment, 
Inc.,   IBCA-490-4-65  fTuly  17,    1968)    75  I.  D.    185 
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A  timber  sale  contract  will  be  considered 

as  modified  by  the  Bureau  of  Land  Manage- 
ment and  the  purchaser  thereunder  where  the 

record  produced  at  a  hearing  provides  a 

reasonable  basis  for  finding  that  the  parties 
agreed  to  a  substituted  change  in  the  road 
rocking  obligations  of  the  purchaser;  however, 
the  purchaser  will  not  be  found  to  be  in 
default  under  the  modified  terms  of  the 
contract  if  the  record  fails  to  substantiate 

the  Bureau's  charge  that  the  purchaser 
breached  its  obligations. 

Parker  Industries.  Inc.,  U   IBLA  117  (Nov.  30, 
1971) 

A  motion  to  dismiss  will  he  granted  where  the 
record  on  the  motion  shows  that  the  Government 

has  been  preludtced  by  the  contractor's  delay  of 
at  least  nine  years  in  presenting  notices  of 
claims,  or  by  failing  to  present  to  the  con- 

tracting officer  for  that  period  of  time  data 
with  respect  to  claims  as  to  which  notice  was 

initially  given.   Kggers  &  jUgfilng  v.  United 
States,  185  Ct.  CI.  765  (1968|). 

'.There  claims  presented  on  appeal  by  the 
contractor  arc  in  fact  claims  of  sub- 

contractors which,  on  the  record,  appear 
barred  as  enforceable  claims  against 
the  contractor  by  a  state  statute  of 
limitations,  they  will  be  dismissed. 

Appeal  of  Mtshara  Construction  Company,  Inc., 

IBCA-869-8-70  (liar.  13,  1972}         79  i.d.  57 

The  purchaser  under  a  mineral  materials  sales 
contract  1*  liable  for  the  full  purchase 
price  even  If  ha  does  not  remove  all  of  the 
mineral  materials  available  under  the 
contract;  ha  la,  however,  to  be  given  credit 
for  the  amount  he  has  paid  aa  well  as  the 
value  of  the  mineral  materials  remaining. 

A— r lean  Pozzolan  Corp. 
1974) 

17   IBLA  105   (Sept.    10, 

Ap£ea_ls 

Procedural  requests  looking  towards  the  submis- 
sion of  a  Government  counterclaim  to  the  Board 

of  Contract  Appeals  should  be  accompanied  by  a 
showing  that  the  Board  would  have  jurisdiction 
to  entertain  the  proposed  counterclaim. 

Appeal  of  Guy  F.   Atkinson  Company  et  al.  , 
IBCA-385  (Jan.    12,    1965)       72  I.  D.    1 

An  appeal  from  a  decision  of  the  contracting 
officer  will  be  dismissed  where  the  notice  of 

appeal  was  not  mailed  or  otherwise  furnished 
within  the  30  days  specified  in  the  standard 

form  of  "disputes"  clause  of  the  contract. 

Appeal  of  Somers  Construction  Company,   Inc.  , 
IBCA-474-1-65  (Mar.    12,    1965) 

Where  a  contract  appeal  presents  a  genuine  issue 
of  material  fact  over  which  the  Board  of 
Contract  Appeals  has  jurisdiction,   that  has 
not  been  submitted  for  decision  on  the  record 
without  a  hearing,   the  contractor  is  entitled  to 
a  hearing  at  which  evidence  may  be  offered  with 
respect  to  such  issue. 

Appeal  of  Korshoj  Construction  Company, 
IBCA-321  (Mar.    15,    1965) 

A  new  claim,   first  presented  in  documents 
submitted  by  the  appellant  after  the  filing  of 
a  notice  of  appeal,   is  outside  of  the  jurisdic- 

tion of  the  Board  of  Contract  Appeals  and  will 
be  remanded  to  the  contracting  officer  for  con- 

sideration of  the  claim  and  for  preparation  of 
findings  of  fact  and  decision. 

Where  additional  information,   essential  to  the  full 
consideration  of  a  claim,   is  submitted  for  the 

first  time  by  appellant  to  the  contracting 

officer  and  the  Board  after  the  filing  of  the 
notice  of  appeal,  the  appeal  will  be  remanded 
to  the  contracting  officer  for  preparation  of  a 
new  or  supplemental  findings  of  fact  and 
decision. 

Appeal  of  A;  S.    Wikstrom,   Inc.,  IBCA-466- 1 1-64 
(Mar.    23.    1965) 

Where  a  purported  decision  of  the  contracting 
officer  concerning  a  dispute  under  the  contract, 

although  it  does  not  explicitly  inform  the  con- 
tractor of  his  right  to  appeal,   is  couched  in 

such  language  that  it  clearly  and  reasonably 
could  be  regarded  by  the  contractor  as  a  final 
decision  within  the  meaning  of  the  standard 
Disputes  clause  of  the  contract,   a  notice  of 
appeal  filed  by  the  contractor  with  respect  to 
such  decision  will  not  be  considered  to  be  pre- 

mature,  and  a  motion  to  remand  the  appeal  will 

be  denied 

Where,   in  a  motion  to  remand  an  appeal,   it  is 
alleged  that  the  contractor's  request  in  the 
notice  of  appeal,   that  the  contracting  officer 
furnish  detailed  findings  of  fact,   and  the  absence 
of  allegations  in  the  notice  of  appeal  as  to  any 
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specific  error  in  the  decision  of  the  contracting 

officer  tend  to  support  the  Government's  con- 
tention that  the  appeal  was  premature,   and 

where  such  request  and  absence  of  allegations 
are  attributable  to  the  failure  of  the  contracting 
officer  to  include  with  his  decision  the  detailed 

findings  of  fact  made  by  him  in  connection  with 
such  decision,   the  notice  of  appeal  will  not  be 
considered  to  be  premature,   and  the  motion  to 
remand  the  appeal  will  be  denied. 

Appeal  of  MacDonald  Construction  Company, 
IBCA-381  (Mar.    24,    1965) 

Where  a  contractor's  letter  evidences  a  timely 

intent  to  appeal  from  a  decision  by  the  con- 
tracting officer  with  respect  to  a  dispute  under 

the  contract,   although  the  decision  does  not 

include  findings  of  fact,   such  a  letter  is  suffi- cient to  constitute  a  valid  notice  of  appeal 
within  the  meaning  of  the  standard  Disputes 
clause,  and  a  second  notice  of  appeal  from 
separate  findings  of  fact  issued  subsequently, 
concerning  the  same  dispute,   is  superfluous. 

A  motion  to  dismiss  an  appeal  for  untimeliness 

will  be  denied,  where  the  alleged  untimely 

notice  of  appeal  waa  taken  from  separate  find- 
ings of  fact  issued  by  the  contracting  officer 

subsequent  to  and  concerning  the  same  dispute 
decided  by  his  original  decision  and  where  it 
appears  that  the  contractor  had  appealed  timely 
from  such  original  decision. 

Appeal  of  MacDonald  Construction  Company, 
IBCA-411  (Mar.    29,  1965) 

A  motion  for  reconsideration  of  a  decision 
dismissing  an  appeal  for  untimely  filing 
will  be  denied  where  the  principal  reason 

advanced  in  support  of  appellant's  theory, 
first  presented  in  its  brief  on  reconsidera- 

tion,  that  the  contracting  officer's  decision 
appealed  from  was  not  a  final  decision,  is 
inconsistent  with  the  conduct  of  the  parties 
prior  to  such  motion. 

Appeal  of  Somers  Construction  Company,   Inc.  , 
IBCA-474-1-65  (Mar.   31,    l9«b) 

A  new  claim,   first  presented  the  contracting 
officer  in  a  notice  of  appeal,   is  outside  of 
the  jurisdiction  of  the  Board  of  Contract 
Appeals  and  will  be  remanded  to  the 

Contracting  Officer  for  preparation  of 
findings  of  fact  and  decision. 

Appeal  of  William  J.    Gillespie,   IBCA-415 
(Apr.    1,    1965) 

CONTRACTS — Continued 

DISPUTES  AND  REMEDIES — Continued 

Ap£eal£  — Continued 

A  motion  to  dismiss  an  appeal  will  be  denied, 
where  it  appears  that  there  are  substantial 
issues  of  fact  with  respect  to  information 
available  to  bidders,   and  such  issues  are  not 
susceptible  of  resolution  in  the  absence  of 
evidence  to  be  submitted. 

Appeal  of  Barringer  and  Botke,   IBCA-428-3-64 
(Apr.    19,    1965) 

When  the  appeal  file  discloses  that  the  dispute 
involves  an  alleged  informal  contract  that 
contained  no  disputes  clause,   an  appeal 
will  be  dismissed  for  lack  of  jurisdiction. 

Appeal  of  Andonian  Associates,   Inc.  , 
IBCA-482-2-65  (July  6,    1965) 

A  letter  in  mere  explanation  of  a  claim  for 
payment  for  extra  material,   which  had  been 
denied  by  the  contracting  officer,    will  not  be 
regarded  as  an  appeal  from  that  decision, 
because  it  failed  to  evince  a  present  intention 
to  appeal  to  higher  authority. 

Appeal  of  Borgan  Construction  Company, 
IBCA-476-1-65  (Jan.    19,    1966) 

A  motion  to  strike  from  the  record  a  certain  ex- 
hibit, on  the  ground  that  it  is  duplicative  of 

another  exhibit  previously  incorporated  in  the 
appeal  file  as  an  attachment  to  the  contracting 

officer's  findings  and  decision,  will  be  denied 
where  the  exhibit  objected  to  is  the  original 
document  and  hence  is  the  better  evidence. 

Appeal  of  William  L.   Lemesany,  d/b/a  Lemesany 
Roofing  Company,   IBCA-533- 12- 65  (Oct.    24,1966) 

A  motion  to  include  in  the  appeal  record  the 

Departmental  confidential  report  of  investi- 
gation of  circumstances  surrounding  the  al- 

leged wrongful  termination  for  default  of  appel- 
lant's contract  will  be  denied  as  involving  the 

disclosure  of  privileged  documents  that  would 
also  be  inadmissible  as  evidence  in  the  appeal 
proceedings  under  the  hearsay  rule  followed 
by  the  Board. 

Appeal  of  William  L.   Lemesany,  d/b/a 
Lemesany  Roofing  and  Insulation  Company, 
IBCA-533- 12-65  (Oct.   31.    1966) 

Where  a  contracting  officer,   in  letters  to  a  con- 
tractor about  the  latter's  claims,   makes  only 

indefinite  or  inconclusive  statements  with 

respect  to  the  finality  of  his  rulings,   such 
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letters  will  not  be  considered  by  the  Board  to 
contain  appealable  decisions  made  under  the 

"disputes"  clause  of  a  construction  contract. 

Appeal  of  Samkal  Mines,   Inc. 
(Dec.    12,    1966) 

IBCA-582-8-66 

A  contractor's  contention  that  a  replacement  con- 
tract incorporating  by  reference  the  estimated 

quantities  and  unit  price  provisions,  inter  alia, 
of  the  defaulted  contract  should  be  considered 

to  contain  a  firm  obligation  to  pay  a  specified 
amount  is  untenable,  and  its  appeal  is  denied 

without  a  hearing  where  there  are  no  material 

facts  in  dispute  and  scheduling  a  hearing  would 
therefore  serve  no  useful  purpose.  Its  claim 

for  remission  of  liquidated  damages  is  dis- 
missed. 

Appeal  of  Lloyd  E.  Tull,  Inc.  ,  IBCA-574-6-66 
(Feb.  15,  1967) 

A  claim  to  compensate  a  contractor,  for  the  cost  of 
additional  grouting  delayed  is  dismissed  where  there 
is  insufficient  evidence  in  the  record  to  support 
a  finding  that  the  grouting  work  was  changed  by  the 
erroneous  staking  of  a  cutoff  trench  since  the 

delay  in  grouting  wa6  caused  by  the  delay  in  com- 
pleting excavation  of  the  trench  for  which  no  re- 

lief is  available  under  the  contract,  in  the  ab- 
sence of  a  suspension  of  work  clause. 

where  in  the  course  of  an  extended  hearing  of  an 
appeal  by  a  contractor  under  a  contract  for  the 
construction  of  a  dam  and  related  work,  substantial 
testimony  was  taken,  accompanied  by  the  introduc- 

tion of  numerous  exhibits,  without  objection  by  the 
Government,  in  connection  with  certain  claims  relat- 

ing to  allegedly  harsh  and  unworkable  concrete 
ordered  by  the  Government,  only  some  of  which  were 
expressly  considered  by  the  contracting  officer  in 
his  various  findings  of  fact,  a  remand  of  the 
unconsidered  claims  to  the  contracting  officer  for 
additional  findings  is  not  required. 

Steenberg  Construction  Company.  IBCA-520- 10-65 
(May  8,  1972)  79  IiD.  158 

Notwithstanding  the  Government's  contention  that 
the  maintenance  warranty  in  the  instant  contract 

was  far  more  comprehensive  than  the  usual  war- 
ranty against  defective  material  and  workman- 
ship, the  Board  determined  that  the  burden  was 

on  the  Government  to  prove  by  a  preponderance 
of  the  evidence  that  the  warranty  had  been 

breached.  Appellant's  burden  of  proving  matters 
relied  upon  as  a  defense  to  breach  of  warranty, 

could  arise  only  after  the  Government  had  es- 
tablished that  the  warranty  had  in  fact  been 

breached. 

Appeal  of  R.  H.  Fulton,  Contractor, 
IBCA-769-3-69  (Feb.  2,  1971) 

Where  claims  presented  on  appeal  by  the 
contractor  are  in  fact  claims  of  sub- 

contractors which,  on  the  record,  appear 
barred  as  enforceable  claims  against 
the  contractor  by  a  state  statute  of 
limitations,  they  will  be  dismissed. 

Appeal  of  Mishara  Construction  Company,  Inc., 

IBCA-869-8-70  (Mar.  13,  1972)         79  I.D.  57 

In  the  absence  of  a  Board  rule  requiring  that  the 
Board  member  who  presided  at  the  hearing  of  an 
appeal  prepare  or  participate  in  the  decision,  the 
failure  of  the  Board  to  assign  the  preparation  of 
an  opinion  to  a  retired,  former  member  who  conducted 

the  hearing  is  not  a  violation  of  a  contractor's 
constitutional  rights,  even  where  credibility  and 
the  demeanor  of  witnesses  are  in  issue,  since 
procedural  due  process  requires  only  that  all  of  the 
testimony,  exhibits,  briefs  and  other  documentary 
material  in  the  record  be  carefully  reviewed  and 
considered  by  the  members  of  the  Board  rendering 
the  decision. 

Where  a  contractor's  case  is  pending  in 
the  Court  of  Claims,  involving  a  Board 
decision  which  upheld  a  termination  for 
default,  and  the  contractor  takes  the 

position  that  the  Board  should  not  pro- 
ceed with  a  second  appeal  (concerning 

the  propriety  of  an  excess  cost  assess- ment arising  out  of  the  termination) 
while  the  case  is  pending  in  Court, 

thereby  avoiding  needless  expenditure 
of  time  and  money,  if  its  petition  to 
the  Court  that  the  Board  be  directed 
to  sustain  its  excess  costs  claim  is 
granted,  a  motion  by  the  Government 
to  activate  the  appeal  (grounded  on 

potential  prejudice  to  it  resulting 
from  delay  in  proceeding  and  a  Court 

rule  allegedly  requiring  a  counter- 
claim based  upon  the  excess  costs 

claim  to  be  asserted  during  the  pen- 
dency of  the  default  termination 

case  before  the  Court)  is  denied  in 
order  to  give  the  parties  an  oppor- 

tunity to  request  the  Court  to  instruct 
the  Board,  under  P.L.  92-415,  whether 
or  not  to  defer  action  on  the  excess 
costs  appeal  until  the  Court  acts  on 
the  default  termination  question. 

Appeal  of  Steenberg  Construction  Company , 

IBCA-639-5-67  (Nov"  30,  1972)   

Where  a  contractor  failed  to  comply  with  an  Order 
of  the  Board  calling  upon  it  to  file  a  complaint 
within  a  certain  period  of  time  and  thereafter 
did  not  show  cause,  as  directed  by  a  second 
Order,  why  its  appeal  should  not  be  dismissed 
by  reason  of  such  failure,  the  appeal  is  dis- 

missed for  want  of  prosecution. 

Appeal  of  Metametrlcs  Corporation.  IBCA-1012-12-73 
(Nov.  12,  1974)  81  I.D.  645 
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DISPUTES  AND  REMEDIES — Continued 

i*u£dirn_0J-  LV2°L 

Where  a  contract  contains  the  clause  entitled 

"Permits  and  Responsibility  for  Work,  Etc.  ,  " 
of  Standard  Form  23A  (March  1953),  the  con- 

tractor is  responsible  for  damages  to  all 
materials  furnished  and  work  performed  and 
for  replacement  or  repair  thereof  at  his  own 
expense,   until  completion  and  final  acceptance, 
unless  it  is  established  by  a  preponderance 
of  the  evidence  that  such  damages  are  due 
solely  to  wrongful  acts  or  omission  of  the 
Government. 

Appeal  of  Charles  T.    Parker  Construction  Co. 
IBCA-328  (Feb.    4,    1965)  72  I.  D.    49 

Under  a  standard  "Suspension  of  Work"  clause  a 
contractor  is  not  entitled  to  a  price  adjustment 

on  account  of  delay  by  another  Government  con- 
tractor in  preparing  the  site  for  the  job,   if  the 

claimant  contractor  fails  to  sustain  the  burden 

of  proving  that  the  duration  of  any  part  of  the 
job  was  necessarily  protracted  for  an  unreason- 

able period  by  such  delay,   or  fails  to  sustain 
the  burden  of  proving  that  the  Government  itself 
had  caused  the  delay  by  an  unexpected  and  un- 

authorized act  taken  in  its  contractual  capacity, 
or  had  expressly  or  impliedly  represented  or 
promised  that  the  delay  would  not  occur.     Enti- 

tlement to  a  price  adjustment  under  such  a 
clause  is  not  established  merely  by  showing 
that  an  extension  of  time  on  account  of  the  delay 
was  obtained  by  the  claimant  contractor. 

Appeal  of  Kennedy  Construction  Company,   Inc 
IBCA-437-4-64(Feb.    16,    1965)       72  I.  D.    69 

Where  there  is  ample  support  in  the  appeal 
record  for  the  Board's  decision  that  the 
appellant  has  sustained  its  burden  of  proving 

the  existence  of  a  changed  condition,   on  re- 
consideration the  decision  will  be  affirmed. 

Appeal  of  Vinson  Construction  Company, 
IBCA-364  (Sept.    7,    1965) 

In  order  to  be  entitled  to  an  extension  of  time 
for  excusable  delay  under  Clause  5  of 
Standard  Form  23A  (Apr.    1961),   the  con- 

tractor must  establish'  by  a  preponderance 
of  evidence  that  the  failure  of  its  subcon- 

tractor to  complete  the  contract  within  the 
time  required  was  due  to  causes  that  were 
unforeseeable  by,   beyond  the  control  of,  and 
without  the  fault  or  negligence  of  the  contrac- 

tor and  its  subcontractor. 

Appeals  of  R  and  R  Construction  Company, 
IBCA-413,   IBCA-458- 9-64  (Sept.    27,    1965) 

72  I.  D.    385 

CONTRACTS — C^n  Mnued 

DISPUTES  AND  REMEDIES — Continued 

.Buj:den_of  Pr£of  — Continued 

A  contractor  who  seeks  an  extension  of  time  under 

a  standard  form  of  construction  contract  be- 
cause of  an  alleged  excusable  cause  of  delay 

has,   in  general,  the  burden  of  proving  that 
the  alleged  cause  of  delay  actually  existed, 
that  it  met  the  criteria  of  excusability 
prescribed  by  the  contract  and  that  it  delayed 
the  ultimate  completion  of  the  contract  as  a 
whole. 

Appeal  of  Sunset  Construction,  Inc. , 
IBCA-454-9-64  (Oct.    29,    1965)    72  I.  D.    440 

Where  a  reasonably  careful  pre-bid  investigation 
by  a  contractor  would  have  disclosed  that  some 
of  the  soils  to  be  excavated  and  moved  on  a 
road  construction  project  contained  a  high 
proportion  of  fine  particles  and  very  little 
plasticity,   and  the  site  of  the  project  was  in 
an  area  of  known  heavy  rainfall,  the  existence 
of  wet  soils  that  were  difficult  to  excavate  and 
move  was  not  an  "unknown"  condition  within 
the  meaning  of  the  Changed  Conditions  clause; 
further,  the  contractor  failed  to  prove  by  a 
preponderance  of  evidence  that  wet  soils  were 
an  "unknown"  condition  within  the  meaning  of that  clause. 

A  contractor's  claim  that  it  had  been  required  to obtain  material  for  highway  fills  from  slopes 
that  previously  had  been  brought  substantially 
to  grade,   rather  than  from  the  areas  specified 
in  the  contract,   is  not  allowable  when  there  was 
no  showing  that  the  contracting  officer  or  his 
authorized  representative  had  ordered  the  work 
in  question;  the  evidence  showed  contractor  had 
re-entered  upon  the  slopes  voluntarily,   with no  indication  that  such  re-entry  was  dis- 

advantageous to  its  operations  or  would  re- 
sult in  excess  costs. 

Appeal  of  Ray  D.   Bolander  Company,    inc 
IBCA-331  (Nov.    16,    1965)  72  I.  D.    449' 

The  contracting  officer's  determination  on  a  con- 
tractor's entitlement  to  a  time  extension,  by reason  of  alleged  excusable  causes  of  delay, 

will  be  sustained  where  the  contractor  fails' to  show  that  such  determination  is  erroneous 
by  a  preponderance  of  the  evidence  and  where 
it  appears  that  the  unexcused  delays  were  at- 

tributable to  manufacturing  difficulties  of  a 
subcontractor  or  to  a  failure  of  the  subcon- 

tractor's quality  control. 

Appeal  of  American  Ligurian  Company,  Inc. , 
IBCA-492-4-65  (Jan.   21,    1966)        73  I.  D.    15 
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DISPUTES  AND  REMEDIES — Continued 

Bu_rden_qf  Proof  — Continued 

Where  the  measurement  of  paint  thickness  was 
performed  by  a  Government  inspector  as  work 

progressed,    in  the  presence  of  the  contractor's 
representative,    through  use  of  a  meter  of 
demonstrated  accuracy,    and  it  was  determined 
that  the  paint  coating  was  too  thin  to  meet  speci- 

fication requirements,    the  testimony  of  the  con- 
tractor's expert  that  his  independent  tests, 

which  were  performed  late  in  the  job,    indicated 
that  the  test  results  of  the  Government  inspector 
were  erroneous,    is  not  sufficient  to  sustain  the 

contractor's  burden  cf  proving  that  he  is  en- 
titled to  additional  compensation  for  applying 

paint  to  a  thickness  I  eyond  that  called  for  in 
the  specifications,    or  to  a  related  extension  of 
the  contract  performance  time;  the  tests  of  the 

contractor's  expert  were  made  with  a  less  de- 
pendable gauge  that  had  been  furnished  by  the 

contractor,    and  were  made  without  notice  to 
and  in  the  absence  of  Government  representa- 
tives. 

Appeal  of  Chester  Barrett,    d/b/a  The  American 
Tank  Company,    IBCA-429-3-64  (Feb.  28,   1966) 

CONTRACTS— Continued 

DISPUTES  AND  REMEDIES  — Continued 

JLu.EAen_of.  Zr£°iL  — Continued 
Under  a  contract  for  demolition  of  masonry,   ex- 

cavation,  and  building  a  structural  shell  at  the 
base  of  the  Statue  of  Liberty,  where  the  speci- 

fications contained  a  general  requirement  for 
underpinning  of  existing  structures  adjoining 
new  work,   and  where  the  contractor,  from  a 

site  inspection  and  pre-bid  discussions,  was 
aware  of  the  possibility  that  such  underpinning 
would  be  required  to  support  the  foundation  of 
a  perimeter  wall,  the  depth  of  which  was  not 
shown  in  the  drawings  and  was  not  known  by 

the  Government,  the  contractor's  claim  that 
upon  excavation  it  found  that  underpinning  was 
necessary  and  that  the  expense  of  underpinning 
such  wall  should  be  paid  as  a  changed  condition 

is  denied  for  lack  of  proof  that  the  wall's  foun- 
dation was  unusually  shallow  or  abnormally 

constructed. 

Appeals  of  Peter  Reiss  Construction  Co.  ,  Inc.  , 
and  Lew  Morris  Demolition  Co.  ,   Inc.  , 

IBCA-439-5-64,   IBCA-495-5-65   (Jan.    20,    1967) 
74  I.  D.  35 

The  resignation  of  a  contractor's  Chief  Engineer 
within  seven  weeks  of  award  of  contract  and 

approximately  nine  months  before  delivery  was 
required  does  not  constitute  an  excusable  cause 
for  delay  in  circumstances  where  a  replacement 
was  found  within  a  month  and  where  it  appeared 
that  the  resignation  of  the  Chief  Engineer  had 
not  materially  delayed  performance  of  the 
contract. 

:s.   Inc.,  IBCA-515-9-65 Appeal  of  Lypta  Crar 
(Aug.    3,    1966) 

Under  a  contract  for  the  performance  of  survey 

work  the  contracting  officer  properly  termi- 
nated the  contract  for  default  where  the  weight 

of  the  evidence  supported  a  conclusion  that 
following  the  receipt  of  letters  warning  the 
contractor  to  comply  with  the  performance 
schedule,  the  contractor  abandoned  the  work 

after  a  series  of  delays,  due  in  part  to  Gov- 
ernment error  but  caused  principally  by  in- 
adequate performance  and  financial  difficulties. 

Following  a  termination  for  default  the  Governmen 
failed  to  sustain  its  burden  of  proof  as  to  miti- 

gation of  damages  and  reasonableness  of  the 
assessment  of  excess  costs,  where  because  of 

urgent  requirements  the  work  of  completion  was 
divided  and  performed  by  the  Government  and 
two  other  contractors  simultaneously,  instead 

of  by  the  presumably  less  costly  method  of 
completion  by  the  two  next  low  bidders  on  the 
original  procurement. 

Appeal  of  C.   W.    "Bill"  Lamb,   IBCA-397 

(Dec.    29.    1966)  "      73  I.    D.377 

Under  a  supply  contract  calling  for  the  rebuilding 
of  pump  rings,    the  appellant  was  responsible 
for  the  performance  of  a  trucking  concern  se- 

lected by  the  appellant  to  return  the  rings,  and 
for  the  manufacture  of  castings  by  a  subcontrac- 

tor.    The  Board  .did  not  find  excusable  delay  to 
exist  under  Clause  II  of  the  General  Provisions 

where  the  appellant  failed  to  show  that  the 
causes  for  late  delivery  were  beyond  the  control 
and  without  the  fault  or  negligence  of  both  the 
appellant  and  tne  trucking  concern  (transpor- 

tation delay)  or  both  the  appellant  and  its  sub- 
contractor (delay  due  to  furnishing  of  oversize 

and  undersize  castings  by  subcontractor). 

Appeal  of  N.    B.   Owen  fa  Son.   IBCA-590-9-66 
(Jan.   31,    1967) 

Under  a  contract  providing  for  extra  compen- 
sation for  excavation  of  rock,    which  contained 

definitions  of  solid  rock,    ledges,   and  boulders, 
where  the  contractor  encountered  a  changed 
condition  consisting  of  many  boulders  of  sizes 
exceeding  those  represented  by  the  contract, 
the  contractor  is  not  entitled  to  an  equitable 

adjustment  on  the  basis  that  such  boulders 
constituted  solid  rock,    in  the  absence  of 
timely  notice  to  the  contracting  officer  of  the 
condition  so  that  appropriate  corrective 
measures  could  be  considered;  and  in  absence 
of  a  preponderance  of  evidence  supporting  the 
contractor's  claim,    the  equitable  adjustment 

allowed  by  the  contracting  officer's  findings 
with  respect  to  the  volumes  of  boulders  ex- 

cavated will  be  affirmed  and  the  appeal  denied. 

Appeal  of  L.    B.   Samford,   Inc. 
(Mar.    23,    1967) 

IBCA-523-10-65 
74  I.   D.    8( 
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DISPUTES  AND  REMEDIES — Continued 

Burden_of  Proctf  — Continued 

Where  a  contractor  contests  the  propriety  of  a 
downward  equitable  adjustment  in  the  contract 
price,    reflecting  the  deletion  of  certain  elec- 

trical work,    on  the  grounds  that  no  factor  to 
cover  such  work  had  been  included  in  the  bid 
price,    or  that  of  its  electrical  subcontractor, 
in  reliance  upon  their  understanding  that  the 
work  would  be  performed  without  charge  by  a 
public  utility  company,   the  Board  finds  that 
the  contractor  has  failed  to  show  by  the  pre- 

ponderance of  the  evidence  that  the  bid  prices 
in  question  did  not,    in  fact,    include  an  allow- 

ance for  the  performance  of  the  deleted  work. 
In  addition,    the  contractor  did  not  present  a 
reasonable  justification  for  omitting  such  an 
allowance  since  the  electrical  work  was 
clearly  required  by  the  specifications.     The 
Board  also  finds  that  the  amount  of  the  de- 

ductive charge  properly  includes  allowance  for 
overhead  and  profit. 

Appeal  of  Sanders  Construction  Co.  , 
IBCA-537-12-65  (May  17,    1967) 

Ltd. 

A  fencing  contractor,    who  alleged  but  did  not 
prove  that  the  Government  misrepresented 
subsurface  rocky  conditions,    is  not  entitled  to 
additional  compensation  therefor  on  the  theory 
of  a  changed  condition  where  the  Government 
had  made  no  representation  concerning  sub- 

surface conditions  at  the  project  sites,   and 
where  by  reason  of  contract  references  to 
"rock  formations"  and  "solid  rock"  and  the 
location  of  the  job  site  in  a  mountainous  region 
of  Nevada  the  appellant  should  have  anticipated 
the  rocky  condition  it  encountered. 

Appeal  of  Swauger  Contractors,    IBCA-609-  12-66 
(July  11,    1967) 

The  contractor's  requests  for  extensions  of  time 
because  of  unusually  severe  weather  were 
properly  granted  in  part  to  the  extent  that  the 
contracting  officer  found  that  unusually  severe 
weather  delayed  performance  of  the  contract. 

The  contractor's  further  requests  for  addi- 
tional time  extensions  were  properly  denied 

by  the  contracting  officer  where  the  contrac- 
tor failed  to  sustain  its  burden  of  proof  in  the 

effort  to  establish  that  its  delays  were  caused 
by  alleged  unusually  severe  weather,  and  the 

appeals  are  denied  with  respect  to  such  addi- 
tional claims. 

Appeals  of  Bateson-Cheves  Construction  Co.  , 
IBCA-522-10-65,   IBCA-596- 10- 66  (July  31,  1967) 

Upon  reconsideration  the  Board's  decision  deny- 
ing a  claim  is  affirmed  where  after  a  thorough 

review  of  the  record  and  of  additional  argu- 
ments and  issues,   it  appears  that  appellant 

CONTRACTS — Continued 

disputes  AND  remedies  — Continued 

JJujrden_of  Pr£<Df  — Continued 

was  not  entitled  to  rely  upon  its  interpretation 
of  conflicting  contract  requirements,  and 
where  it  has  failed  to  sustain  its  burden  of 

proof  with  respect  to  its  allegation  that  the 
contracting  officer  improperly  denied  the 

appellant's  request  for  permission  to  blend 
materials  in  order  to  meet  contract  require- ments. 

Appeal  of  W.  R.  S.    Pavers,  Inc. 

(Aug.   24.   1967) 
IBCA-445-6-64 

Under  a  contract  requiring  inter  alia,   excavation 
in  canyons  in  the  Rocky  Mountain  area  of 
Western  Colorado  and  installation  of  steel 

siphon  pipes  and  other  structures  for  an  irri- 
gation canal  project,  where  the  contract,  the 

logs  of  borings  and  other  Government  data 
provided  only  general  information  concerning 
subsurface  conditions  that  might  be  encounter- 

ed, and  then  only  as  to  areas  outside  of  and 
not  as  deep  as  the  required  excavations  in 
most  of  the  canyon  areas,  the  Board  found  that 
such  information  could  not  reasonably  have 
been  viewed  as  representations  respecting  the 

quantities  or  percentages  of  cobbles  and  boul- 
ders that  would  be  encountered  in  such  excava- 
tions in  the  consideration  of  a  first  category 

changed  conditions  claim.     Where  excavations 
were  required  for  structures  along  the  canal, 

the  conditions  encountered  did  not  differ  sig- 
nificantly from  those  shown  on  the  applicable logs. 

Where  a  construction  contractor  assigned  several 

employees  to  make  a  pre-bid  site  investigation 
that  extended  over  several  days,  and  those 

employees  in  a  careful  examination  of  the  proj- 
ect   area  would  have  seen  that  there  were 

many  basalt  cobbles  and  boulders  at  numerous 

points  on  or  near  the  canal  alignment,  the  con- 
tractor must  be  charged  with  the  duty  of  ob- 
taining rudimentary  knowledge  concerning  the 

geologic  origin  of  such  cobbles  and  boulders 
and  how  they  came  to  be  mixed  in  with  non- 
basaltic  materials,   and  about  the  proportions 

of  cobbles  and  boulders  that  might  be  encoun- 
tered along  the  benches  and  in  the  canyons  , 

where  work  on  the  canal  was  to  proceed.     The 
failure  to  secure  information  about  the  origin 
of  materials  in  certain  of  the  canyons  was  held 

by  the  Board  not  to  be  justified  in  the  circum- 
stances of  the  case;  hence  there  was  a  failure 

of  proof  of  second  category  changed  conditions. 

Except  for  a  portion  of  one  siphon  site,   "un- 
anticipated" (second  category) changed  condi- 

tions were  found  not  to  have  been  encountered 
on  the  project  because  the  percentages  of 
cobbles  and  boulders  were  not  shown  to  have 

been  unusually  high,   or  materially  different 
from  those  ordinarily  found  in  the  area  in 
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work  of  the  kind  required  under  the  contract, 
and  because  most  of  the  appellant's  difficulties 
arose  from  its  own  inefficient  or  unskilled 
construction  methods. 

Appeal  of  Vitro  Corporation  of  America, 

IBCA-376  (Aug.    24,    1967)  74  I.  D.  253 

Under  a  contract  for  construction  of  a  road,   pro- 
viding that  minor  changes  are  inherent  in  the 

type  of  work  to  be  performed  in  order  to  con- 
form to  field  conditions,   without  adjustment  of 

the  contract  unit  prices  except  as  to  (1)  varia- 
tions in  quantities  exceeding  twenty -five  per- 

cent of  major  items     (2)  substantial  changes 
affecting  the  character  of  the  work;  or  (3)  in- 

creases or  decreases  in  the  length  of  the  road, 
such  provisions  are  subordinates  (under  the 
contract  conditions  prescribing  the  prevailing 
order  of  conflicting  clauses)  to  a  contract 
clause  permitting  the  Government  to  widen  cuts 
or  flatten  slopes  in  lieu  of  borrow,    provided  that 
the  need  for  such  alternatives  is  determined  by 
the  engineer  before  the  contractor  starts  work  in 
the  particular  cut.     However,    the  burden  of 
proof  is  upon  the  contractor  to  show  by  a  pre- 

ponderance of  the  evidence  the  quantities  of 
common  excavation  involved  in  changes  and 
extra  work;  and  that  the  same  necessarily  re- 

sulted in  significant  increases  in  the  cost  of 
performing  such  work,    in  excess  of  the  reason- 

able cost  of  performing  the  originally  re- 
quired work,    as  well  as  to  rebut  substantial 

evidence  that  the  unit  bid  price  for  common  ex- 
cavation was  improvidently  low  and  was 

partially  due  to  a  mistake  in  biddinc. 

Under  a  contract  for  construction  of  a  road,   where 
the  preponderance  of  the  evidence  shows  that  a 
considerable  amount  of  repairs  and  finishing 
work  were   required  after  a  winter  shutdown  in 
order  to  complete  and  restore  the  roadway 
grades  in  accordance  with  specifications,    all 
paid  for  by  the  Government  under  the  applicable 
contract  unit  prices,    the  burden  of  proof  is  upon 
the  contractor  to  show  that  such  work  constituted 

changes  of  a  major  nature  and  the  submission  of 
proof  of  damages  on  a  total  cost  basis,    con- 

sisting only  of  a  profit  and  loss  statement  indi- 
cating a  net  financial  loss  to  the  contractor 

for  the  second  work  season,    is  not  acceptable 
as  a  proper  measure  of  damages. 

Appeal  of  R.    E.    Hall  Construction  Company  and 
Clarence  Braden,    A  Joint  Venture,    IBCA-465-1  1 -64 
(Sept.   26.    1967) 

CONTRACTS— Con  tinued 

DISPUTES  AND  REMEDIES — Continued 

Burden_of  Proo_f  — Continued 

In  a  case  decided  upon  the  basis  of  the  adminis- 
trative record  and  involving  two  closely  related 

cost-plus-fixed-fee  contracts  (awarded  al- 
most simultaneously  and  to  be  performed  over 

approximately  the  same  time  period),  the 
Board  concludes  that  under  the  controlling  reg- 

ulations the  contracting  officer  acted  reason- 
ably in  accepting  the  findings  of  a  Government 

audit  that  the  overhead  and  general  adminis- 
trative rates  for  the  contractor's  entire  fiscal 

year  should  be  applied  to  direct  labor  costs 
incurred  on  the  two  contracts  in  question  prior 
to  the  close  of  the  fiscal  year,   even  though 

only  five  and  one-half  weeks  of  contract  per- 
formance was  involved.     In  reaching  its  con- 

clusion, the  Board  emphasized  (i)  the  disrup- 
tive effect  of  the  contractor's  precarious 

financial  position  upon  normal  contract  per- 
formance including  the  time  when  costs  were 

recorded;  (ii)  the  inconsistency  between  the 

contractor's  present  position  and  that  taken  on 
earlier  contracts;  and  (iii)  the  consistency  of 

the  auditor's  findings  as  to  one  area  of  dispute 
with  the  findings  of  another  Government  audit 
agency  to  which  the  contractor  had  referred 
for  support  of  its  position. 

Appeal  of  American  Scientific  Corporation, 
IBCA-576*-6-66  (Oct.   31,   1967) 

The  contracting  officer's  determination  of  a  con- 
tractor's entitlement  to  a  time  extension,   for 

delayed  performance  caused  by  an  overrun  of 
estimatedquantities,    as  well  as  the  contracting 
officer's  assessment  of  liquidated  damages 
for  the  period  of  delay  not  found  to  be  excus- 

able,  will  be  sustained  where  the  contractor 

fails  to  show  by  a  preponderance  of  the  evi- 
dence that  such  determination  and  assessment 

are  erroneous  and  where  the  excusable  period 
of  delay  related  to  the  overrun,   as  computed 
by  the  contracting  officer,  is  consistent  with 
the  result  attainable  under  the  method  previous- 

ly approved  by  the  Board. 

Appeal  of  Dispatch  Contractors, 
IBCA-636-5-67  (Nov.    20,    1967) 

Claims  advanced  by  a  prime  contractor  on  behalf 
of  a  masonry  subcontractor  were  denied  where 
vague  and  inconsistent  evidence  was  provided 

in  support  of  allegations  that  the  Government's 
project  engineer  has  effected  constructive 
changes  by  imposing  his  personal  selection 
of  stones,   rather  than  allowing  the  masonry 
work  on  bridges  to  proceed  in  accordance  with 
the  specifications.     The  unconvincing  nature 

of  the  subcontractor's  evidence  was  aggra- 
vated by  the  fact  that  no  claim  of  upgrading 

or  interference  with  the  masonry  work  was 
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made  until  many  months  after  completion 
of  such  work;  in  addition,   neither  the  prime 
contractor  nor  the  subcontractor  had  kept 
any  job  records  concerning  the  masonry 
claims. 

Where  a  contractor  furnishes  only  general  ref- 
erences to  "muck  and  boulders"  and  "extreme 

wet  conditions,  "  and  to  contract  drawing  in- 
formation concerning  borings,  without  tying 

the  general  references  to  the  standards  con- 
tained in  Clause  4  of  the  General  Provisions 

of  a  construction  contract,  a  changed  condi- 
tions claim  will  be  denied,  the  appeal  record 

being  so  deficient  that  a  finding  by  the  Board 
that  a  changed  condition  was  encountered 
necessarily  would  be  based  upon  speculation. 

Appeal  of  Crowder  Construction  Company, 
IBCA-570-5-66  (Dec.   8,    1967) 

CONTRACTS— Continued 

DISPUTES  AND  REMEDIES — Continued 

Burden_of  Proof  — Continued 

Where  in  the  course  of  performing  a  contract 
for  rental  of  equipment  a  bulldozer  was 

damaged  apparently  as  a  result  of  the  negli- 
gence of  the  operator  who,    together  with  the 

bulldozer,   had  been  furnished  for  the  per- 
formance of  work  to  be  designated  by  the 

Government  and  where  the  appellant  contended 
that  the  negligence  of  the  operator  was  im- 

putable to  the  Government  apparently  on  the 
theory  of  the  loan-servant  doctrine,   the 
Board  finds  that  the  doctrine  is  inapplicable 
to  the  case  presented  and  therefore  denies 
the  claim  asserted  for  the  cost  of  repairing 
the  damaged  bulldozer  and  for  a  portion  of 
the  expenses  related  to  the  transportation  of 
the  bulldozer  to  the  point  of  repair. 

Appeal  of  Northern  Commercial  Company, 
IBCA-640-5-67  (May  23,    1968) 

In  a  case  submitted  on  the  record  involving  a 
termination  for  default  of  a  contract  for  planting 
trees  on  the  basis  of  failure  to  make  satisfac- 

tory progress,  the  Board  finds  that  the  Govern- 

ment has  i'ailed  to  establish  a  lack  of  progress 
to  the  extent  necessary  to  justify  a  termination 
for  default,   noting,   inter  alia,   an  unexplained 
delay  of  48  days  in  issuing  the  notice  to  proceed 
that  could  have  materially  contributed  to  the 

contractor's  difficulties  in  performing  the 
contract. 

Appeal  of  Robert  Hart,  IBCA-659-8-67 
(Apr.    10,    1968) 

Under  a  contract  for  construction  of  a  building 

and  an  adjoining  open  plaza,  where  the  specifi- 
cations require  the  use  of  an  asphaltic  light- 

weight concrete  insulating  fill  for  the  plaza  and 
roof  similar  to  a  brand-name  material  con- 

forming to  specifications  supplied  by  a  producer 

of  the  brand-name  product,  followed  by  a  list 
of  the  required  properties  and  characteristics 
of  the  material,   and  method  of  application,  the 
contractor  must  establish  by  a  preponderance 
of  the  evidence  that  the  contracting  officer 

erroneously  determined  that  a  different  brand- 
name  material  offered  as  a  substitute  was  not 

substantially  equal  to  the  material  named  in  the 
contract,   as  required  by  other  provisions  of 
the  contract. 

Appeal  of  MSI  Corporation,   IBCA-554-4-66 
(Apr.    16,   1968)  75  I.  D.  89 

In  a  dispute  over  the  quantity  of  unclassified  ex- 
cavation performed  under  a  road  construction 

contract,    where  the  contractor's  measurement 
was  based  upon  the  average -end-area  method 
required  by  the  contract,    but  was  made  after 
subbase  material  was  in  place,    and  the  Govern- 

ment was  unable  to  prove  that  it  utilized  that 
method,    in  the  absence  of  a  showing  that  the 
presence  of  the  subbase  resulted  in  an  error 
in  the  contractor's  calculation,    the  Board  finds 
that  the  contractor  established  its  claim  by  a 
preponderance  of  the  evidence;  however,    con- 

tractor is  not  entitled  to  recover  the  cost  of 

employing  an  independent  engineering  firm  to 
perform  the  measurement,    since  such  a 

charge  is  an  expense  of  preparing  and  prose- 
cuting a  claim  and  is  unauthorized. 

Appeal  of  James  Hamilton  Construction  Company 

and  Hamilton's  Equipment  Rentals,    Inc.  , 
IBCA-493-5-65  (July  18,    1968)    75  I.  D.  207 

Where  an  appeal  record  contains  no  evidence  to 

support  a  contractor's  allegation  that  a  time 
extension  should  be  granted  because  unusually 
low  water  levels  were  encountered  on  a  dredging 
project,  the  appeal  will  be  denied. 

Appeal  of  Morauer  &  Hartzell,   Inc. 
IBCA-627-2-67  (Sept.   26,    1968) 

The  board  denies  a  contractor's  claim  of  changed 
conditions  under  a  contract  requiring  the  placing 

of  buried  drain  pipes  for  the  purpose  of  lower- 
ing a  high-water  table  where  exploratory  drill 

logs  in  the  contract  showed  that  water  would  be 
encountered  within  two  or  three  feet  of  ground 
level,  and  the  contract  specifications  contained 
warnings  of  possible  water  overflow  during  the 
season  when  the  work  was  to  be  performed;  in 
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addition,  denial  of  the  claim  was  based  upon 

the  appellant's  failure  to  prove  its  allegation 
that  in  accordance  with  a  normal  engineering 
practice  the  drain  pipe  sizes  specified  by  the 
Government  should  have  been  large  enough  not 
only  to  provide  for  a  gradual  lowering  of  the 
water  table,  but  also  for  the  construction  con- 

tractor's dewatering  and  water  control  require- 
ments. 

Appeal  of  George  A.   Grant,   Inc. 
(Oct.    23,    1968) 

IBCA-680-  10-67 

The  Board  denies  a  claim  for  "Unnecessary  Ac- 
celerated Construction  Costs"  where  it  finds 

(i)  that  the  appellant  has  failed  to  offer  any  con- 
vincing evidence  to  show  that  a  particular  letter 

from  the  contracting  officer  relied  upon  by  the 
appellant  could  be  properly  construed  as  an 
order  for  the  delivery  of  cement  thereby  fur- 

nishing a  predicate  for  the  recovery  of  the  costs 

claimed  under  the  "Suspension  of  Deliveries" 
clause  when  cement  was  not  called  for  during 
1959;  and  (ii)  that  the  appellant  also  failed  to 
show  by  a  preponderance  of  the  evidence  that 
the  action  of  the  contracting  officer  in  refusing 

to  agree  in  advance  to  pay  a  portion  of  a  sug- 
gested wage  increase  under  a  related  contract 

(the  prime  contract  for  the  construction  of  the 
dam)  prolonged  a  strike  needlessly  and  thereby 
resulted  in  the  incurrence  of  a  portion  of  the 
costs  for  which  the  claim  was  made. 

Appeals  of  American  Cement  Corporation, 
IBCA-496-5-65  and  IBCA-578-7-66  (Dec.    2,    1968) 

75  I.  D.  378 

Where  an  appeal  record  contains  no  evidence  to 

support  a  contractor's  allegation  that  a  time 
extension  should  be  granted  because  of  inter- 

ference by  another  Government  contractor,  the 
appeal  will  be  denied.     With  respect  to  a  second 
request  the  Board  found  that  while  a  contractor 
is  entitled  to  sufficient  time  to  complete  a 

major  part  of  the  contract  work  which  was  de- 
layed by  the  Government,   when  the  performance 

time  as  extended  made  adequate  provision  for 
the  delayed  work  to  have  been  completed  prior 
to  the  time  liquidated  damages  were  assessed  , 
there  is  no  justification  for  further  extensions 
of  time. 

Appeal  of  Young  Associates,   Inc.  ,  IBCA-557-4-66 
(Dec.    4,    1968) 

The  Board  denies  a  first  category  changed  condi- 
tions claim  under  a  contract  for  the  construction 

of  a  network  of  open  ditch  and  buried  pipe  drains 
where  it  finds  that  the  contractor  has  failed  to 
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show  that  the  conditions  encountered  were  mate- 
rially different  from  those  indicated  in  the  con- 
tract,   it  being  noted  that  the  data  given  in  the 

exploration  logs  reflected  the  use  of  a  power 
auger  using  a  4 -inch  bit  as  had  been  shown  on 
the  contract  drawings,   while  the  wellpoints  in- 

stalled by  the  contractor  involved  the  use  of 
water  jets.     Also  noted  was  the  apparent  absence 
of  reliance  upon  the  exploration  logs  in  plan- 

ning the  work. 

The  Board  denies  a  second  category  changed  con- 
ditions claim  under  a  contract  for  the  construc- 

tion of  a  network  of  open  ditch  and  buried  pipe 
drains  where  it  finds  (i)  that  the  specifications 
clearly  apprised  the  contractor  that  the  work 
would  be  performed  in  an  irrigated  area;  (ii)  that 
a  site  investigation  disclosed  or  should  have 
disclosed  the  marshy  and  boggy  character  of  the 
area  in  which  the  drain  would  be  constructed; 
ana  (iii)  that    construction  problems  created  by 
the  presence  of  water  could  be  expected  to  be 
compounded  by  soil  conditions  shown  by  the 
exploration  logs  included  in  the  contract  drawings 
for  the  area  in  question--  they  showed  the  soil 
encountered  in  the  course  of  drilling  to  be  sub- 

ject to  "severe  caving"  and  as  having  "no  cemen- 
tation. "    The  Board  also  discounted  the  probative 

effect  of  the  experience  of  another  contractor 
who  had  also  constructed  drains  in  close  prox- 

imity to  the  area  involved  in  the  appeal,   noting 
(i)  that  the  other  contract  had  not  been  offered 
in  evidence;  (ii)  that  it  appeared  such  work  had 
been  performed  some  two  years  previous  to  the 
time  in  question;  arid  (iii)  that  except  for  the 
unsupported  allegations  of  the  appellant  there  was 
no  evidence  to  show  that  the  conditions  pre- 

vailing at  that  time  were  comparable  to  those 
encountered  by  the  contractor  of  which  he  had 
been  forewarned. 

Appeal  of  Roger  V.    Burke  ,    IBCA-661 -8-67 
(Feb.   6,    1969) 

Contractor  fails  to  sustain  burden  of  proof  of 

constructive  change  where  evidence  shows  con- 
tractor's hope  and  expectation  that  a  trail  he 

was  permitted  to  improve  would  provide  prac- 
tical land  access  to  work  site  without  trespass 

on  contiguous  Crow  Indian  Tribal  land,  but 
fails  to  show  (i)  that  Government  directed, 
required  or  instructed  contractor  to  use  only 
that  means  of  access;  (ii)  that  the  permitted 

route  in  fact  trespassed  on  Tribal  land;  and 

(iii)  that  contractor  in  fact  stayed  on  the  per- mitted route. 

Appeal  of  E.  R.    McKee  Construction  Company, 
IBCA-561-5-66  (Mar.    4,    1969) 
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23A  to  an  appropriate  time  extension  upon  a 
showing  of  an  excusable  cause  of  delay  and  its 
duration. 

Appeal  of  Norman  L.   Stadeli,    IBCA-740-10-68 
(Oct.   27,    1969) 

Appeal  of  Building  Maintenance  Corporation, 
IBCA-704-2-68  (July  25,    1969) 

In  order  to  assess  a  contractor  with  the  cost  of  re- 
pairs based  upon  an  allegation  of  latent  defect  in 

an  autotransformer,  the  Government  must  first 
prove  that  a  defect  in  fact  existed  at  the  time  of 
delivery. 

Appeal  of  Tullar  Power  Construction,  Inc, 
IBCA-633-4-67  tAug.    12,    1969) 

Where  an  appeal  record  contains  no  evidence  to 

show  that  a  Bureau  of  Land  Management  con- 
tracting officer  erroneously  terminated  a  con- 

tract for  default,  the  appeal  will  be  denied. 

Appeal  of  Winn  Aviation,  IBCA-730-9-68 
(Oct.    23,    1969) 

Where  the  contractor  asserts  that  he  encountered 

a  seam  of  rock  in  the  pit  designated  in  the  con- 
tract as  a  source  for  clay  borrow  and  that  the 

-lay  obtained  therefrom  was  of  a  poor  quality 
but  the  evidence  available  in  the  appeal  record 
indicates  that  the  seam  of  rock  would  have  been 

disclosed  by  a  reasonably  accurate  prebid  site 
investigation  and  that  over  70%  of  the  clay  used 
in  performance  of  the  contract  came  from  the 
pit  designated  in  the  contract,    the  Board  finds 
that  the  contractor  has  failed  to  show  by  a  pre- 

ponderance of  the  evidence  that  performing  the 
work  contracted  for  entailed  overcoming 
changed  conditions  in  either  the  first  or  the 
second  category. 

Where  a  contractor  asserts  that  the  delays  ex- 

perienced were  attributable  to  the  Government's 
failure  to  resolve  in  a  timely  manner  a  conflict 
in  the  finish  floor  elevation  shown  in  the  draw- 

ings for  a  swimming  pool  and  bathhouse  con- 
tract and  where  the  Government  contends  that 

consideration  of  the  time  extension  request  is 

barred  by  reason  of  the  contractor's  acceptance 
of  a  change  order  providing  for  additional  com- 

pensation and  extending  the  time  for  perform- 
ance,  the  Board  finds  that  the  Government  has 

failed  to  show  an  accord  and  satisfaction  ap- 
plicable to  the  requested  time  extension  noting 

(i)  that  the  change  order  only  purports  to  cover 

revisions  in  the  work  specified  effected  pur- 
suant to  the  Changes  clause;  (ii)  that  the  present 

claim  for  extension  is  cognizable  under  Clause 
5  of  Standard  Form  23-A;  and  (iii)  that  the  res- 

olution of  the  conflict  in  the  drawings  had  not 

resulted  in  any  revision  to  the  finish  floor  ele- 
vation for  the  bathhouse  which  governed  exca- 
vation and  other  aspects  of  performance. 

Where  under  a  contract  for  the  construction  of  a 

swimming  pool  and  bathhouse  the  Government 
acknowledges  a  conflict  in  the  finish  floor  ele- 

vation shown  in  the  contract  drawings  and  the 

appellant  shows  by  a  preponderance  of  the 
evidence  that  pending  resolution  of  the  conflict 

in  the  drawings  little  or  no  work  could  be  ac- 
complished for  approximately  a  month,    the 

Board  finds  that  overall  performance  6f  the 
contract  was  delayed  by  sixteen  days. 

Appeal  of  Lormack  Corporation,  IBCA-652-7-67 
(Nov.    13,    1969) 

In  a  case  where  a  contractor  contends  that  he 
could  have  performed  a  contract  in  less  time  if 
h-  had  not  had  to  comply  with  a  Government 
directi"e  to  follow  a  particular  work  sequence 
in  excavating  a  lateral,    the  Board  finds  that  the 
contractor  is  entitled  to  a  time  extension  for 

performance  of  the  contract  commensurate 
with  the  delay  shown  to  have  resulted  from  com- 

pliance with  the  Government  directive.     In  so 
concluding  the  Board  noted  that  the  special  con- 

tract provisions  upon  which  the  Government  re- 
lied in  issuing  directives  respecting  the  work 

neither  abrogate  nor  diminish  the  rights  of  the 
contractor  under  Clause  5  of  the  Standard  Form 

A  request  for  time  extension  attributable  to  unusu- 
ally severe  weather  is  denied,  where  a  contractor 

offers  no  proof  that  weather  conditions  were  with- 
in the  criteria  of  excusability  prescribed  by  the 

standard  Termination  for  Default- -Damages  for 
Delay--Time  Extensions  provision  (Clause  5)  of 
the  General  Provisions. 

Appeal  of  Kenneth  Holt  d/b/a  Northolt  Electric 
Company,  IBCA-768-3-69  (Nov.   28,    1969) 
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Under  a  construction  contract  provision  which 
places  the  risk  of  loss  before  acceptance  on 
the  contractor  unless  the  cause  of  damage  is 
unforeseeable  and  beyond  the  control  of,   and 
without  the  fault  of  negligence  of  the  contrac- 

tor, the  burden  of  proof  of  the  existence  of 

contractor  fault  or  negligence,   when  alleged 
by  the  Government,   is  on  the  Government. 

Appeal  of  Ray  W.    Lynch,   IBCA-764-2-69 
(Dec.    11,    1969)  76  I.  D.  324 

A  contractor,   under  a  contract  for  the  construction 
of  a  fishing  research  vessel  containing  a  warran- 

ty clause  under  which  the  contractor  was  obligated 
to  correct  faulty  materials  or  workmanship  at  its 
own  expense  for  a  period  of  one  year  following 
acceptance,  who  was  called  upon  after  delivery 
and  acceptance  to  make  various  corrections  be- 

cause of  certain  difficulties  the  Government 
experienced  with  the  vessel,  was  entitled  to  be 
compensated  for  making  such  corrections  when 
it  appeared  that  the  Government  had  altered  the 
work  during  the  intervening  period  and  the  Govern- 

ment was  therefore  unable  to  establish  that 
defective  materials  or  workmanship  were  the 
most  probable  cause  of  the  Government's 
difficulties  with  the  vessel. 

Appeals  of  South  Portland  Engineering  Company, 

IBCA-770-3-69,   IBCA-771-4-69     (Dec.    22,    1969*) 

An  appeal  will  be  denied  when  the  facts  do  not  sup- 
port a  constructive  change,    and  the  terms  of  the 

contract  as  integrated  in  the  written  documents 
are  taken  into  account. 

Appeal  of  Inter*Helo,   Inc. 
(Dec.    30,    1969* 

IBCA-713-5- 

Where  under  a  cost  reimbursement  type  contract 
a  contractor  fails  to  present  any  evidence  in 
support  of  its  contentions  that  the  contract- 

ing officer  had  improperly  determined  the  costs 
allowable,  the  contracting  officer's  determina- 

tion will  be  upheld. 

Appeal  of  Webster-Martin,  Inc. 
(Feb.  11,  1970) 

IBCA-7 78-5-69 

Two  claims  for  additional  compensation  are  denied 
where  the  Board  finds  (i)  that  the  contractor's 
interpretation  of  the  disputed  contract  require- 

ment for  the  installation  of  jute  mesh  was  un- 
reasonable,  and  (ii)  that  no  ambiguity  or  defi- 

ciency had  been  shown  to  exist  in  the  door  plans 
for  the  small  buildings. 

Appeal  of  He rman  H.    Neumann,   IBCA-682-1 1  -67 
(Apr.   3,    1970) 
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An  appeal  will  be  denied  where  the  appellant  offers 
no  proof  in  support  of  its  claims.   Appellant  bears 
the  burden  of  proving  its  allegations. 

Appeal  of  Fulcrum  Corporation  of  New  Jersey, 
IBCA-745-11-68  (June  11,    1970) 

A  first  category  changed  conditions  claim  is  denied 
where,    in  a  case  decided  upon  the  record  with- 

out a  hearing,   the  Board  finds  that  the  appel- 
lant has  failed  to  show    by  a  preponderance  of 

evidence  that  the  sand  content  of  the  designat- 
ed borrow  area  differed  materially  from  the 

representations  made  by  the  Government;     or 
that  information  allegedly  withheld  by  the  Gov- 

ernment affected  the  appellant's  bid  with  re- 
spect to  either  the  sand  content  represented  to 

be  present  or  the  pit  recovery  factor  used. 
The  Board  notes  (i)  that  the  only  testing  per- 

formed by  the  appellant  to  determine  sand  con- 
tent was  done  some  eighteen  months  after  con- 
tract completion  (ii)  that  such  testing  involved 

three  of  twenty-three  test  borings  for  which  in- 
formation was  shown  by  the  Government  in  the 

invitation;  and  (iii)  that  the  results  of  the  ap- 
pellant's testing  (as  contrasted  with  that  of  the 

Government)  were  stated  as  conclusions  with- 
out any  details  being  furnished  as  to  the  meth- 
od  employed  in  testing  or  grading  of  the  sam- 

ples taken.     In  addition,    the  Board  found  that 
appellant  had  failed  to  offer  any  evidence  to 
support  its  contention  that  the  so-called  total 
accountability  approach  was  based  upon  an  ac- 

cepted trade  practice. 

Claims  of  changed  conditions  in  both  the  first  anti 
second  category  are  denied,   in  a  case  decided 
upon  the  record  without  a  hearing,   where  the 
Board  finds  that  appellant  has  failed  to  show  by 
a  preponderance  of  evidence  that  changed  con- 

ditions in  either  category  were  encountered. 
With  respect  to  the  first  category  changed  con- 

ditions claim,    the  Board  noted  that  the  appel  - 
lant's  action  in  acknowledging  the  accuracy  of information  provided  in  the  Government's  test 
borings  would  appear  to  preclude  appellant 
from  relying  upon  the  contention  that  the  con- 

ditions represented  by  the  Government's  test 
borings  were  materially  different  than  condi- 

tions encountered   in  actual  excavation.    Re- 
specting the  second  category  changed  conditions 

claim,    the  Board  found  (i)  that  conditions  en- 
countered could  not  be  said  to  be  unknown  where 

the  appellant  acknowledged  that  the  physical conditions  and  characteristics  of  all  materials 
tested  throughout  the  Government's  aggregate 
source  were  consistent  with  its  prebid  studies; 
and  (ii)  that  conditions  encountered  could  not  be 
said  to  be  unusual  where  the  appellant  acknowl- 

edged that  prior  to  bid  it  had  anticipated  that 
conditions  of  the  type  encountered  would  be  met 
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and  failed  to  show  that  the  adverse  conditions 
present  were  materially  different  than  should 
have  been  expected. 

Appeals  of  Al  Johnson  Construction  Company  and 
Morrison-Knudsen  Company,    Inc.    and  Al  Johnson 
Construction  Company,    IBCA-789-7 -69  and 
IBCA-790-7-69  (Sept.    30,    1970)        77  I.  D.    127 

The  Boara  win  render  a  jury  verdict  award  of  com- 
pensation where  the  contractor  has  shown  that 

some  compensable  extra  work  was  performed  in 

repairing  storm  damage  but  has  not  produced  spe- 
cific evidence  of  the  costs  of  such  compensable 

extra  work. 

Appeal  of  the  Brezina  Construction  Company,   Inc.  , 
IBCA-757-1-69  (Nov.    20,    1970) 

Where  the  Government  admitted  that  rainfall  50  per- 
cent or  more  above  normal  occurred  during  cer- 
tain months,   but  the  contractor's  evidence  indi- 

cated that  normal  rainfall  would  also  stop  the 
work  and  did  not  distinguish  between  delays 
caused  by  normal  and  abnormal  rainfall,   its  claim 
for  excusable  delay  based  on  unusually  severe 
weather  was  denied.     j\  claim  of  excusable  delay 
based  on  the  operation  of  the  priorities  system 
under  the  Defense  Production  Act  was  granted. 

Appeal  of  Fulton  Shipyard,   IBCA-735-10-68 

(Dec.    29.    1970)  77  1.D.    249 

Notwithstanding  the  Government's  contention  that 
the  maintenance  warranty  in  the  instant  contract 
was  far  more  comprehensive  than  the  usual  war- 

ranty against  defective  material  and  workman- 
ship, the  Board  determined  that  the  burden  was 

on  the  Government  to  prove  by  a  preponderance 
of  the  evidence  that  the  warranty  hid  been 

breached.   Appellant's  burden  of  proving  matters 
relied  upon  as  a  defense  to  breach  of  warranty, 
could  arise  only  after  the  Government  had  es- 

tablished that  the  warranty  had  in  fact  been 
breached. 

Appral  of  R.   H.    Fulton,   Contractor, 
IBCA-769-3-69  (Feb.    2,    197i) 

A  claim  based  upon  a  differing  site  condition  of  the 
first  category  will  be  denied  where  the  appel- 

lant's evidence  is  insufficient  to  establish  what 
the  -.  subsurface  conditions  actually  were. 

Appeal  of  Clark  F.   Cass  and  Wait  AUoway, 

Joint  Venturers,  IBCA-813- 1 1-69  (Feb.    16,    1971) 

A  claim  for  a  time  extension  because  of  alleged  defi- 
cient design  will  be  .denied  when  appellant  fails  to 

prove  by  any  substantial  evidence  the  allegation  of 
design  deficiency. 

Appellant's  claim  that  the  project  was  substantially 
complete  by  a  certain  date  is  denied  where  no  proof 
has  been  submitted  that  the  project  road  was 
capable  of  adequately  serving  its  intended  use  as of  that  date. 

Appeal  of  Roy  L.  Matchett,   IBCA-826-2-70 
(Feb.   26,    1971) 

The  contracting  officer's  decision  to  terminate  for 
default  that  part  of  a  contract  pertaining  to  land- 

scaping work  during  performance  of  a  contract 
which  called  for  playground  construction,   will  not 
be  set  aside  where  there  is  a  lack  of  proof  that 
failure  to  timely  satisfactorily  complete  the  plant- 

ing phase  of  the  contract,   particularly  the  re- 
placement of  unacceptable  plants,    was  within  the 

criteria  of  excusability  prescribed  by  paragraph 

(d)  of  the  Termination  for  Default—Damages  for 

Delay — Time  Extensions  provision  of  the  con- 
tract,  clause  5  of  the  General  Provisions. 

Appeals  of  William  F.   Klingensmith,    Inc., 
IBCA-717-5-68  and  IBCA-734-  10-68  (May  4,    1971) 

A  dredging  contractor's  claim  based  upon  the  non- 
availability of  a  spoil  area  and  asserted  under  the 

Changes  and  Differing  Site  Conditions  clauses  is 
denied  where  the  Beard  finds  the  contract  does  not 

indicate  the  specific  terms  upon  which  the  soil 
area  will  be  made  available  and  the  contractor  has 

failed  to  even  allege  with  particularity  the  assur- 
ances purportedly  received  from  representatives 

of  both  the  Government  and  the  private  landowner 
prior  to  bidding  with  respect  to  the  spoil  area  in 

question. 

Appeal  of  West  Coast  Dredging, 

(Nov.    26,    1971) 
Inc.,  IBCA-9C6-6-71 78  I.  D.  338 

A  claim  for  a  changed  condition  will  be  denied  when 
the  contractor  fails  to  present  adequate  evidence 
as  to  what  the  field  conditions  were,   and  fails  to 

prove  that  the  field  conditions  differed  materially 
from  conditions  shown  in  the  contract  documents. 

A  changed  condition  claim  will  be  denied  where  the 
contractor  fails  to  show  significant  error  in  the 
data  contained  in  the  contract  documents. 

Appeal  of  S.    S.   Mullen  Construction,   Inc.  , 
IBCA-860-7-70  (Dec.    28,    1971)     73  I.  D.    372 
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A  request  for  time  extension  because  of  unusually 
severe  weath-sr  is  denied  where  the  contractor  sub- 

mits no  proof  that  weather  conditions  were  within 
the  standards  of  excusability  prescribed  by  Clause 
5  of  Standard  Form  23A  (1964  Edition),  Termination 

for  Default — Damages  for  Delay — Time  Extensions. 

A  request  for  time  extension  because  of  transporta- 
tion strike  is  denied  where  the  contractor  submits 

no  proof  that  the  strike  delayed  his  performance. 

Appeal  of  Industrial  Contractors,  Inc. , 

IBCA-940-11-71  (Apr.  19,  1972) 

A  claim  to  compensate  a  contractor,  for  the  cost  of 
additional  grouting  delayed  is  dismissed  where  there 
is  insufficient  evidence  in  the  record  to  support  a 

finding  that  the  grouting  work  was  changed  by  the 
erroneous  staking  of  a  cutoff  trench  since  the  delay 
in  grouting  was  caused  by  the  delay  in  completing 
excavation  of  the  trench  for  which  no  relief  is 
available  under  the  contract,  in  the  absence  of  a 

suspension  of  work  clause. 

Where  a  contractor  under  a  contract  calling  for  the 
construction  of  a  tunnel  and  an  access  shaft  extend- 

ing 200  feet  downward  from  ground  surface  to  the 
gate  chamber  in  the  tunnel  excavated  the  shaft  by 
means  of  blasting,  and  subsequently  the  Government 

redesigned  the  shaft,  in  part  due  to  a  funnel-shaped 

excavation  caused  by  the  contractor's  blasting 
technique,  the  contractor  is  not  entitled  to  be  com- 

pensated for  the  cost  of  refilling  the  funnel-shaped 
excavation  since  the  record  does  not  establish  that 

such  cost  is  attributable  to  a  changed  condition 

rather  than  to  the  contractor's  blasting  methods. 

A  contractor  whose  work  was  disrupted  and  damaged  as 
a  result  of  the  bursting  of  an  oil  pipeline  (owned 
by  a  third  party) ,  which  ran  under  the  contract  site 
and  over  which  the/contractor  had,  with  the  Govern- 

ment's approval,  located  its  concrete  batching  plant, 
was  not  entitled  to  be  compensated  by  the  Government 

for  the  damage  sustained  on  the  ground  that  the 

damage  resulted  from  the  Government's  failure  to 
discharge  its  implied  contractual  obligation  to  pro- 

vide a  proper  and  safe  construction  site,  in  the 
absence  of  proof  that  the  Government  was  responsible 
for  the  bursting,  since  the  contractor  bore  the  risk 
of  loss  under  the  Permits  and  Responsibilities  clause 
of  the  contract. 

A  contractor  in  an  appeal  having  a  massive  record,  who 

alleges  instances  of^  inadequate  payment  under  a  con- 
tract for  the  construction  of  a  dam,  and  in  support 

thereof  introduces  into  evidence  various  Government 

payment  books  unpaginated  and  some  seven  inches  in 

thickness  without  clearly  establishing  such  allega- 
tions by  further  specification  or  identification  in 

such  books,  has  not  sustained  its  burden  of  proof, 
since  it  was  not  incumbent  upon  the  Board  to  search 

the  record  "for  errors  that  may  be  lurking  the  among 
labyrinths." 

Steenberg  Construction  Company,  IBCA-520-10-65 
(May  8,  1972)  79  I.D.  158 

Where  a  contractor  performed  certain  services  in  con- 
nection with  the  renovation  of  a  steam  generation 

system  in  a  heating  plant  pursuant  to  a  purchase 
order  which  provided  that  the  total  cost  of  the  work 
was  not  to  exceed  $1,250,  his  claim  for  an  additiona. 
payment  above  that  amount  based  solely  upon  his 

understanding  that  the  limitation  applied  only  to 
the  expenses  of  each  employee  engaged  in  the  work  is 
denied  upon  the  evidence  presented. 

Appeal  of  Ray's  Welding  &  Boiler  Repair,  IBCA-949-1-72 
(June  15,  1972) 

An  appeal  claiming  the  costs  of  repair  ot 
corrosion  in  four  stainless  steel  clad 

surge  tanks  is  denied  where  the  Government 
has  discharged  its  burden  in  showing  by  a 

preponderance  of  the  evidence  of  record 
that  the  most  probable  causes  of  corrosion 
were  welding  defects,  not  allowed  by  the 

specifications,  and  contractor's  failure 
to  protect  the  interiors  af  the  tanks  from 
weld  and  gouge  spatter. 

Appeal  of  R.  H.  Fulton,  Contractor, 

IBCA-769-3-69  (July  21,  1972)        79  I.D.  547 

The  contractinp  officer's  determination  of 

the  hours  properly  charpeaMe  to  the  Gov- 
ernment under  a  rental  of  enulriment  con- 

tract will  be  sustained  where  the  con- 
tractor asserts  that  the  hours  claimed 

are  reflected  in  its  records  but  fails 

to  offer  anv  evidence  in  support  of  the claims  made. 

Appeal  of  C.I.C.  Construction,  TBCA-941-11-71 (Sept.  26,  1972)  79  I.D.  607 

The  topography  of  the  land  on  a  project  site 
under  a  contract  for  tree  thinning  does  not 
constitute  a  changed  condition  of  the  first 
category  (subsurface  or  latent  physical 
conditions  differing  materially  from  those 
indicated  in  the  contract)  since  the  ground 
is  a  patent  surface  condition  which  had 
been  examined  by  appellant  during  a  pre- bid  tour. 

A  claim  that  the  contractor  was  misled  by 

unclear  or  ambiguous  contract  provisions 
is  denied  where  no  evidence  is  presented 

supporting  the  reasonableness  of  appel- 

lant's interpretation,  reliance  on  the 
alleged  misleading  interpretation,  or 
that  site  conditions  differed  from  the 
contract  indications. 

Appeal  of  R.  G.  Moore,  d/b/a  R.  G.  Moore  Co., 

IBCA-963-4-72  (tfov.  10,  1972)   

A  claim  of  a  road  construction  contractor 
for  an  overrun  of  cover  aggregate  is 
denied  where  the  Board  finds:  (i)  that 

the  appellant  has  failed  to  show  that 
the  overrun  resulted  from  an  order 
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by  the  Government  or  was  required  to 
meet  the  specifications  and  (ii)  that 

the  fact  the  contract  may  have  been  more 
difficult  to  perform  than  was  anticipated 
does  not  constitute  a  compensable  change. 

Schriock  Construction,  Inc. 
(Jan.  9,  1973) 

IBCA-961-3-72 

Where  the  Concrete  Manual  placed  limitations  on  the 
repairable  area  of  certain  defects  and  did  not 
limit  the  repairable  area  of  certain  other  defects 
but  the  evidence  established  that  all  such  de- 

fects were  not  repairable  without  regard  to  mag- 
nitude and  extent,  and  the  evidence  established 

that  repairs  normally  permitted  by  the  Concrete 
Manual  were  not  allowed,  but  evidence  of  the  ex- 

tent of  defects  on  rejected  pipes  was  lacking, 
the  Board  holds  that  the  contractor  has  failed 

to  carry  its  burden  of  proof  that  pipes  were  im- 
properly rejected.   As  to  identified  pipes  which 

appellant's  expert  witness  testified  were  re- 
pairable in  accordance  with  the  Concrete  Manual, 

the  Board  holds  that  aoDellant  has  established 

prima  facie  that  the  pipes  were  improperly  re- 
jected. 

Where  substantial  quantities  of  pipes  which  had 

been  accepted  were  rejected  on  a  subsequent 
inspection,  and  the  evidence  did  not  establish 

that  the  pipes  did  not  conform  to  contract 
requirements,  the  subsequent  rejection  of  the 
pipes  was  improper  even  though  the  initial 

acceptance  was  not  the  final  acceptance  contem- 
plated by  the  contract  and  even  though  it  is 

a  general  rule  that  the  burden  is  on  the  seller 
to  prove  that  goods  rejected  prior  to  acceptance 
conform  to  contract  requirements.   The  Board 
holds  that  the  initial  acceptance,  in  the  absence 
of  evidence  to  the  contrary,  established  that  the 

pipes  conformed  to  the  requirements  of  the 
contract. 

Where  the  Government  refused  to  allow  repairs  to 
certain  defects  permitted  by  the  Concrete 
Manual  prior  to  conducting  hydrostatic  tests 
on  the  pipes  and  it  appeared  that  at  least 
some  of  the  pipes  would  have  passed  the 
test  and  been  acceptable  if  repairs  in 
accordance  with  the  Concrete  Manual  had 

been  allowed,  the  Government  by  its 
actions  has  made  the  evidence  unavail- 

able and  the  Board  utilizes  a  "jury 
verdict"  approach  to  determine  the 
number  of  pipes  which  could  have  been 
repaired  under  the  Concrete  Manual 
and  made  acceptable. 

Appeals  of  Cen-Vi-Ro  of  Texas,  Inc.,  IBCA-718-5-68 
and  IBCA-755-12-68  (Feb.  7,  1973)        80  I.D.  29 

A  construction  contractor's  claim  for  an 
equitable  adjustment  is  denied  where  the 

evidence  shows  that  payment  for  the  over- 
lay work  involved  in  repairing  eroded 

pavement  was  provided  for  in  an  accepted 
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change  order  and  the  appellant  failed  to 
sustain  its  burden  of  showing  that  the 

straitened  financial  circumstances  in 
which  the  contractor  was  in  at  the  time 

of  the  change  order  was  the  result  of 
wrongful  action  by  the  contracting  officer 

or  other  Government  personnel  administer- 
ing the  contract  under  which  the  claim 

of  duress  was  asserted. 

Bish  Contracting  Company,  Inc. 
(Feb.  i2,  1973) 

IBCA-951-1-72 

80  I.D.  189 

contractor's  claim  for  the  cost  of  repairing 
a  lagoon  which  was  allegedly  damaged  because 
a  dike  not  required  by  the  contract  channeled 
floodwaters  from  a  rainstorm  into  the  lagoon 
was  denied  where  the  evidence  did  not  estab- 

lish Government  responsibility  for  the  exis- 
tence of  the  dike,  a  portion  of  the  damage 

was  attributable  to  an  open  sewer  trench 

which  was  the  contractor's  responsibility 
and  the  evidence  did  not  establish  that  the 

dike  was  a  principal  causative  factor  in 
flood  damage  to  the  lagoon.   Under  the 
Permits  and  Responsibilities  clause  (Article  12 

of  Standard  Form  23-A,  June  1964  Edition), 
the  contractor  is  responsible  for  the  work 

until  completion  and  final  acceptance. 

Appeal  of  F.  H.  Antrim  Construction  Co.,  Inc., 

IBCA-9U-6-71  (Apr.  20,  1973)         80  I.D.  280 

Expert  testimony  giving  estimates  of  what  would  be 
the  cost  for  a  reasonable  contractor  to  restore 

damage  to  a  road  project  and  to  finish  the  roadway 
is  not  accepted  where  the  testimony  is  unclear  and 
ambiguous  respecting  the  applicable  time  period, 

whether  all  elements  of  costs  and  profit  are  in- 
cluded, and  whether  the  task  being  estimated  was 

comprehended  by  the  expert. 

Brezina  Construction  Co.  Inc. 

(Aug.  10,  1973) 
IBCA-7 57-1-69 

80  I.D.  558 

A  claim  for  a  time  extension  is  denied  where  the  con- 
tractor failed  to  controvert  the  findings  dispositiw 

of  the  issues  presented  by  the  appeal  and  where  the 
contractor  otherwise  fails  to  sustain  its  burden  of 

proof . 
K-P  Construction  Company,  Inc. 

(Sept.  28,  1973) 
IBCA-989-3-73 

Where  a  contractor  under  a  cost-plus-fixed-fee 
contract  gave  notice  of  an  impending  overrun 

but  proceeded  with  performance  without  being 

advised  that  additional  funds  had  been  pro- 
vided as  specified  in  the  Limitation  of  Cost 

Clause  in  circumstances  where  the  evidence 
did  not  establish  that  the  contractor  was 

directed  or  induced  to  continue  performance, 
that  there  was  any  understanding  that  additional 
funds  would  be  provided,  or  that  a  change  to 

the  contract  had  occurred,  the  contractor's 
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claim  for  overrun  is  denied  on  the  grounds 

that  the  contractor  had  proceeded  with  per- 
formance at  his  own  risk  and  that  whether 

additional  funds  would  be  provided  was  within 

the  discretion  of  the  contracting" of ficer. 

Ryckman,  Edgerley,  Tomlinson  and  Associates,  Inc. 
IBCA-992-4-73  (Nov.  19,  1973)       80  I.D.  734 

The  Board  holds  that  the  evidence  failed  to  estab- 

lish appellant's  contention  that  it  was  entitled 
to  excusable  delay  by  virtue  of  delays  in  obtain- 

ing a  railroad  crossing  permit  which  was  neces- 
sary for  access  to  a  quarry  site  from  which 

appellant  obtained  cru-hed  rock  required  by  the 
contract. 

CONTRACTS— Continued 

DISPUTES  AND  REMEDIES — Continued 

Jiurden_o_f  Proof  — Continued 

A  contractor's  appeal  from  imposition  of  excess 
costs  on  a  reprocurement  after  a  termination 
for  default  is  sustained  where  the  Government 
failed  to  prove  entitlement  to  excess  costs 
when  it  chose  to  stand  on  evidence  that  it  h.«rf 
awarded  a  reprocurement  contract  at  a  higher 
price  and  had  sent  the  defaulted  contractor 
a  bill  for  collection  of  the  difference  between 

the  original  contract  price  and  the  reprocure- 

ment contract  price.   The  Government's  burden 
of  proof  when  excess  costs  are  challenged  re- 

quires introduction  of  proof  of  performance 
and  payment  under  the  reprocurement  contract, 
which  proof  was  not  furnished  by  the  Government. 

Appeal  of  White  Plains  Electrical  Supply  Co.,  Inc. 
IBCA-984-2-73  (Nov.  12,  1974)      81  I.D.  647 

Electrical  Enterprises,  Inc.  ,  IBCA-972-9-72 
(Dec.  28,  1973) 

Where  a  contract  for  the  construction  of  two  power 
lines  provided  that  the  Government  had  placed  a 
center  hub  at  each  tower  location  but  that  the 

contractor  was  to  check  stationing,  alignment  and 
elevation  of  each  center  hub  and  to  replace 

missing  or  destroyed  center  hubs,  the  Board 

rejected  the  contractor's  contention  that  the 
fact  some  of  the  hubs  were  missing  made  the 

specifications  defective  since  the  contract  con- 
templated that  some  of  the  hubs  might  be  missing. 

Although  the  contractor  failed  to  give  the  notice 
required  by  paragraph  (b)  of  the  Changes  clause 
or  paragraph  (c)  of  the  Suspension  of  Work  clause, 
the  Board,  under  the  circumstances  present  here, 
considered  the  claim  for  a  constructive  change 

or  suspension  of  work  while  the  Government  re- 
placed the  missing  hubs  on  the  merits,  holding 

that  the  contractor's  failure  to  assert  the  claim 
at  an  earlier  time  was  a  factor  to  be  considered 

in  determining  whether  the  contractor  had  satis- 
fied its  burden  of  proof. 

A  contractor's  claim  for  an  equitable  adjustment 
for  costs  incurred  in  allegedly  accelerating 

performance  of  the  work  was  denied  where  appel- 
lant failed  to  establish  that  the  costs  claimed 

resulted  from  the  denial  of  proper  requests  for 
time  extensions,  rather  than  from  a  belated 
attempt  to  overcome  the  effects  of  Inclement 
weather,  insufficient  and  inadequate  equipment, 
etc.,  for  which  the  Government  was  not  responsible. 

Appeal  of  Electrical  Enterprises,  Inc. 
(Har.  19,  1974) 

IBCA-971-8-72 
81  I.D.  114 

A  construction  contractor's  claim  that  it  was 
entitled  to  excusable  delay  in  addition  to 
that  allowed  by  the  contracting  officer  was 
denied  where  the  evidence  failed  to  establish 
that  the  delays  were  due  to  unforseeable 
causes  beyond  the  control  and  without  the 
fault  or  negligence  of  the  contractor  and  its 
subcontractors  and  suppliers  of  any  tier. 

Appeal  of  Marco  Construction  Company.  IBCA- 
1026-3-74  (Oct.  8,  1974) 

Where,  under  a  construction  contract  containing 
a  suspension  of  work  clause,  issuance  of  the 
notice  to  proceed  was  delayed  pending  a 
decision  on  a  protest  of  the  award,  the  con- 

tractor's claim  for  increased  costs  because 
the  delay  necessitated  a  portion  of  the  work 
being  performed  in  the  winter  months  was 
denied  where  the  evidence  failed  to  show  a 

causal  connection  between  the  Initial  delay 
and  performance  in  the  winter. 

A  construction  contractor's  claim  for  the  costs 
of  certain  repairs  allegedly  directed  by  the 
contracting  officer  was  denied  where  the 
evidence  failed  to  establish  that  the  methods 

of  repair  actually  utilized  were  more  expen- 
sive than  methods  of  repair  in  the  specifica- 
tion or  which  could  reasonably  have  been 

required  by  the  contracting  officer. 

A  construction  contractor's  claim  that  its 
agreement  to  perform  certain  repairs  to  con- 

crete structures  at  no  additional  cost  to 
the  Government  was  voidable  because  of 
duress  is  denied  where  the  record  contains 
no  evidence  to  support  the  allegation  that 
the  agreement  was  occasioned  by  threats  of 
improper  default  termination,  assessment  of 
liquidated  damages  and  withholding  of  pay- 
ment. 

Appeal  of  COAC, 
1974) Inc. IBCA- 1004-9-73  (Dec.  6, 

81  I.D.  700 

Compjt rol ler  G_ene ral 

Under  a  contract  containing  a  standard  form  of  Dis- 
putes clause,  where  the  contracting  officer  made 

no  decision  on  a  claim  for  additional  compensa- 
tion assertedly  due  under  the  contract  for  extra 

work,   but  in  lieu  thereof  transmitted  to  the  con- 
tractor a  decision  that  had  been  issued  by  the 

Comptroller  General  concerning  the  same  claim 
as  a  result  of  a  referral  that  was  without  the 

knowledge  or  consent  of  the  contractor,  the  pur- 
ported appeal  will  be  remanded  to  the  contracting 

officer  for  issuance  of  findings  of  fact  and 
decision. 

Appeal  of  K.  B.   Wood  &  Associates,   Inc.  , 
IBCA-462- 10-64  (Apr.    27,    19G5) 
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Damages 

Generally 

CONTRACTS— Continued 

DISPUTES  AND  REMEDIES  — Continued 

Damages,  — Continued 

Actual  Damages  — Continued 

The  Board  will  render  a  jury  verdict  award  of  com- 
pensation where  the  contractor  has  shown  that 

some  compensable  extra  work  was  performed  in 
repairing  storm  damage  but  has  not  produced  spe- 

cific evidence  of  the  costs  of  such  compensable 
extra  work. 

Appeal  of  the  Brezina  Construction  Company,  Inc. . 
IBCA-757-1-69  (Nov.   20,    1970) 

Where    Che   Government    is   obligated   to   "compensate" 
the  contractor   for  restoring  damaged  work  under  a 

contract   provision   entitled   "Contractor's   Responsi- 
bility  for  Work,"    the  word   "compensate"   is   consid- 

ered  to   have   a    different   and  more   limited  meaning 

than   the  words   "equitable  adjustment"   used   in   other 
provisions  of   the   contract. 

Brezina  Construction   Co. 
(Aug.    10,    1973) 

Inc. IBCA-757-1-69 

80   I.D.    553 

damages  assessed  may  have  constituted  a 
hardship  to  the  contractor  because  the  amount 
thereof  represented  a  high  proportion  of  the 
contract  price. 

Appeal  of  American  Ligurian  Company,    Inc. 
IBCA-492-4-65  (Jan.    21,    1966)      73  I.D.    15 

Liquidated  damages  provisions  in  contracts 
are  valid  and  enforceable  if,  judged  as  of  the 
time  the  contract  was  entered  into,  they  bear 
a  reasonable  relationship  to  the  damage  which 

could  be  expected  to  flow  from  delayed  per- 
formance, and  the  amount  of  possible  actual 

damages  would  be  difficult  or  impossible  of 
ascertainment  in  advance,   even  though  as  it 
turned  out  the  actual  damages  sustained  by  the 
Government  are  uncertain  in  amount  and 

appear  to  be  minimal. 

A  construction  contractor's  claim  for  the  costs 
of  certain  repairs  allegedly  directed  by  the 
contracting  officer  was  denied  where  the 
evidence  failed  to  establish  that  the  methods 

of  repair  actually  utilized  were  more  expen- 
sive than  methods  of  repair  in  the  specifica- 
tion or  which  could  reasonably  have  been 

required  by  the  contracting  officer. 

Appeal  of  COAC,   Inc. 1974) 
IBCA-1004-9-73    (Dec. 

81  I.D.    700 

Actual  Damages 

Liquidated  damages  provisions  in  contracts  are 
valid  and  enforceable  without  regard  to  whether 
or  not  the  Government  is  in  a  position  to  show 
the  amount  of  actual  damage  sustained  by  reason 
of  the  delayed  performance  of  a  contract.     The 
inability  to  prove  the  amount  of  actual  damages 
suffered  because  of  the  delayed  performance  is 

not  fatal  to  the  Government's  enforcement  of 
liquidated  damages  and  does  not  convert 
liquidated  damages  into  penalties. 

Appeal  of  Sunset  Construction, 
(Oct.   29,   1965) Inc.,  IBCA-454- 72  I.D.    440 

■64 

Liquidated  damages  provisions  in  contracts  are 
valid  and  enforceable  if,   judged  at  the  time  of 
contract,    they  bear  a  reasonable  relationship 
to  the  damages  which  could  be  expected  to  flow 
from  delayed  performance,    and  where  the 
amount  of  possible  actual  damages  would  be 
difficult  or  impossible  of  ascertainment  in  ad- 

vance,   notwithstanding  the  fact  that  the  actual 
damages  sustained  by  the  Government  are  un- 

certain in  amount  and  even  though  the  liquidated 

Appeal  of  Zinsco  Electrical  Products, 
IBCA-528-11-65     (Apr.    22,    1966)    73  I.  D.   140 

Where  the  Government  established  that  it  was 
necessary  to  keep  an  inspector  on  a  project 
during  a  period  of  delayed  performance  by  a 
construction  contractor,   the  Board  sustained 

the  contracting  officer's  action  in  assessing  as 
actual  damages  the  expense  to  the  Government 
of  maintaining  the  inspector  on  the  job  (  a  dis- 

pute over  the  excus^bility  of  the  delay  in  per- 
formance remained  for  consideration);  in  ad- 

dition the  Board  corrected  the  contracting 
officer's  erroneous  calculation  of  such  expense. 

Appeals  of  B  &  E  Constructors,   Inc.  ,   IBCA-526- 
11-65,   IBCA-550-3-66  (Mar.    30,    1967) 

The  contracting  officer's  withholding  of  a  portion 
of  the  earnings  of  a  contractor  under  a  railroad 
relocation  contract  was  held  to  be  unwarranted 
to  the  extent  that  it  was  based  upon  a  finding 

that  a  requirement  for  "prompt  unloading"  of 
cars  containing  top  ballast  material  authorized 
the  Government  to  pass  along  per  diem  charges 
incurred  on  some  cars  which  had  remained  on 

a  siding  for  more  than  two  days.     Taking  into 

account  the  terms  and  subject  matter  of  the  con- 
tract and  the  circumstances  surrounding  the 

receipt  of  the  top  ballast  and  its  placement  on 

the  project,  the  Board  ruled  that  the  two-day 
period  was  inequitably  short. 

Appeal  of  Van  Buskirk  Construction  Company, 
IBCA-651-6-67  (July  8,    1969) 
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A  contractor,    under  a  contract  calling  for  the  in- 
stallation of  waterline  pipe  of  four  possible 

alternative  types,   who  elected  to  utilize  pre- 
tensioned concrete  pipe,   was  entitled  to  addi- 

tional compensation  for  the  extra  work  involved 
in    encasing  such  pipe  on    certain    curves, 

at  the  Government's  insistence  (which  was 
based  upon  a  general  requirement  in  the  draw- 

ings that  encasement  of  pretensioned  concrete 
pipe  was  required  under  certain  conditions),, 

where  the  pretensioned  concrete  pipe  specifica- 
tion entitled  "Curves  and  bends"  provided  that 

no  concrete  encasement  was  required  on  cer- 
tain curves  if  the  pipe  was  laid  thereon  in 

accordance  with  certain  criteria.     Upon  a 
showing  by  the  appellant  that  such  criteria  were 
met,   the  Board  viewed  the  specific  provision  as 
an  exception  to  the  general  requirement,   under 
the  circumstances  of  this  claim;  but  the  appel- 

lant was  not  entitled  to  be  compensated  for 
damages  sustained  to  its  work  while  awaiting 
encasement  as  a  result  of  a  heavy  rainstorm, 
since  (i)  it  appears  that  the  damage  might  have 
occurred  even  if  encasement  were  not  involved 

and  (ii)  the  Government  is  not  an  insurer  of  con- 
tractors against  acts  of  nature. 

Appeal 
of  Allison  &  Hane 

(July  24,  1969) 

Inc. 
IBCA-587-9-66 76  I.  D.  141 

ta  excess  cose  assessment  under  a  contract  ter- 
minated for  default  is  found  to  be  proper  where 

the  reprocurement  contractor  offered  equipment 
from  the  same  supplier  the  defaulted  contractor 

had  contemplated  using  at  a  total  price  con- 
siderably less  than  the  total  price  the  defaulted 

contractor  had  requested  prior  to  proceeding  with 

contract  performance  and  the  defaulted  contrac- 
tor did  not  even  allege  that  In  effecting  the 

reprocurement  the  Government  had  failed  to 
mitigate  damages. 

Geophysical  Instrument  &  Supply  Co.,  IBCA-996-6-73 
and  IBCA-1003-8-73  (Jan.  9,  1974)   81  I.D.  1 

A  contractor '8  appeal  from  Imposition  of  excess 
costs  on  a  reprocurement  after  a  termination 
for  default  is  sustained  where  the  Government 

failed  to  prove  entitlement  to  excess  costs 
when  it  chose  to  stand  on  evidence  that  it  had 
awarded  a  reprocurement  contract  at  a  higher 
price  and  had  sent  the  defaulted  contractor 
a  bill  for  collection  of  the  difference  between 

the  original  contract  price  and  the  reprocure- 

ment contract  price.   The  Government's  burden 
of  proof  when  excess  costs  are  challenged  re- 

quires Introduction  of  proof  of  performance 

jnd  payment  under  the  reprocurement  contract, 
which  proof  was  not  furnished  by  the  Government . 

Appeal  of  White  Plains  Electrical  Supply  Co.,  Inc. 
IBCA-984-2-73  (Nov.  12,  1974)      81  I.D.  647 

Under  the  special  provisions  of  Bureau  of  Land 

Management  Form  1510-19,  the  Government  is 
found  to  be  responsible  for  the  cost  of  repair  of 
a  starter  motor  on  a  caterpillar  tractor  when  the 
evidence  indicates  that  the  tractor  was  in  the 

custody  of  the  Government  when  the  damage  oc- 
curred. 

Appeal  of  Al  Renk  &  Sons, 
(Feb.    3.    1971) 

Inc.,   IBCA-828-3-70 

Liquidated  Damages 

It  is  not  incumbent  upon  the  Government  to  prove 
actual  damage,   in  order  to  enforce  a  contract 

provision  which  prescribes  a  fair  and  reason- 
able measure  of  liquidated  damages  for  failure 

to  perform  the  contract  within  the  time  required. 

Appeal  of  Joseph  C.   Hastings,   IBCA-448-6-64 
(Jan.    12,    1965) 

Where   the  Government    is  obligated    to   compensate   the 
contractor   for   restoration  of   damaged   work  undet    i 
contract    for   road   construction  and   actual   costs 

are   in   evidence,    the   contractor's   entit'ement    to 
compensation   is   based   on   recorded   actual   costs. 

Brezina  Construction   Co.    Inc. 
(Aug.    10,    1973) 

IBCA-757-1-69 
80   I.D.    558 

Where   a   timber   sale   contract   and  applicable   regu- 
lations  define   "timber"   to   include   downed   trees 

or   logs   capable   of  being  measured   in   board   feet, 
as  well   as   standing  trees,   and   the  purchaser  is 

to   receive   a   credit    for    "timber  remaining  on   the 
contract   area,"   it   is  error  to   compute   this 
credit  without   including  the   value   of  such 
downed   trees   or  logs   not    removed   from  the   con- 

tract area. 

Cold   Springs   Lumber   Company,    13   IBLA  49    (Sept.    10, 
1973) 

A  "Delays --Liquidated  Damages"  provision  in  a 
supply  contract  which  provides  for  the  assess- 

ment of  liquidated  damages  in  a  specified 
amount  will  be  enforced,  when  the  evidence 
establishes  proof  that  the  assessment  is 
reasonable  under  the  circumstances,   and 

the  anticipated  pecuniary  loss  to  the  Govern- 
ment attributed  to  the  delay  exceeds  the 

amount  of  liquidated  damages  specified. 

Appeal  of  McGraw- Edison  Company, 
IBCA-434-4-64   (May  17.   1965) 

A  contract  has  been  substantially  performed  when 
the  work  remaining  to  be  performed  is  a  rela- 

tively minor  quantity  and  is  of  such  an  incon- 
sequential nature  as  to  not  impair  the  utility  of 
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tne  project;  liquidated  damages  may  not  be 
assessed  for  periods  after  that  point  has  been 
reached. 

Appeal  of  Paul  A.   Teegarden,  IBCA-419-1-64 
(July  27,    1965)  72  I.  D.    301 

It  is  not  incumbent  upon  the  Government  to  prove 
actual  damage,   in  order  to  enforce  a  contract 

provision  which  prescribes  a  fair  and  reason- 
able measure  of  liquidated  damages,   as  con- 

templated at  the  time  of  contract  execution, 
for  failure  to  perform  a  contract  within  the 
time  required. 

Appeal  of  Browne- Morse  Company,   IBCA-390 
(Aug.    11,    1965) 

The  time  for  performance  of  a  construction 
contract  will  not  be  extended  for  excusable 

delay  whera  the  contractor,    in  the  submission 
of  its  bid  and  svibsequent  execution  of  the  con- 

tract,  agrees  to  perform  in  a  lessor  time  than 
that  originally  specified. 

Appeal  of 
(Sept.    17, 

of  Browne -Morse  Company, 

^9TsT           

IBCA-390 

Liquidated  damages  are  properly  assessed 
pursuant  to  contract  provisions  therefor 
with  respect  to  unexcused  delay  resulting 
from  the  removal  of  the  contractor's 
personnel  and  equipment  from  the  project 
site  during  periods  when  substantial  prog- 

ress could    otherwise  have  been  made  in 
the  performance  of  the  contract. 

Appeal  of  Contractors,   Inc.  ,   IBCA-339 
(Sept.    29,    1965)  72  I.  D.    395 

failure  by  a  contractor  to  prosecute  the  work 
with  the  efficiency  and  expedition  required 
for  its  completion  within  the  contract  time 
does  not,   in  and  of  itself,  disentitle  the 
contractor  to  extensions  of  time  for  such 

portions  of  the  ultimate  delay  in  completion 
as  are  attributable  to  conditions,   such  as 

"unusually  severe  weather,  "  that  are 
excusable  under- the  terms  of  the  contract. 

Liquidated  damages  provisions  in  contracts  are 
valid  and  enforceable  without  regard  to 
whether  or  not  the  Government  is  in  a  posi- 

tion to  show  the  amount  of  actual  damage 
sustained  by  reason  of  the  delayed  perform- 

ance of  a  contract.       The  inability  to  prove 

CONTRACTS— Con  t  inued 

DISPUTES  AND  REMEDIES — Continued 

Damages  — Con  t  inued 

Liquidated  Damages  — Continued 

the  amount  of  actual  damages  suffered  because 
of  the  delayed  performance  is  not  fatal  to  the 
Government's  enforcement  of  liquidated 
damages  and  does  not  convert  liquidated 
damages  into  penalties. 

Appeal  of  Sunset  Construction,   Inc.  , 
mCA-4b4-9-S4  (Oct.   29,    1965)     72  I.  D. 

440 

A  contractor's  request  that  the  liquidated  damages 
assessed  for  an  unexcused  delay  be  substantial- 

ly reduced  was  denied,   where  it  was  found  that 

contract  language  clearly  authorized  the  assess- 
ment made  and  where,    consequently,   the  Board 

was  without  jurisdiction  in  the  matter,    irre- 
spective of  whether  the  request  were  to  be 

viewed  as  asking  reformation  of  the  contract 
or  seeking  remission  of  liquidated  damages. 

Liquidated  damages  provisions  in  contracts  are 
valid  and  enforceable  if,   judged  at  the  time  of 
contract,    they  bear  a  reasonable  relationship 
to  the  damages  which  could  be  expected  to  flow 
from  delayed  performance,   and  where  the 
amount  of  possible  actual  damages  would  be 
difficult  or  impossible  of  ascertainment  in  ad- 

vance,   notwithstanding  the  fact  that  the  actual 
damages  sustained  by  the  Government  are  un- 

certain in  amount  and  even  though  the  liquidated 
damages  assessed  may  have  constituted  a  hard- 

ship to  the  contractor  because  the  amount 

thereof  represented  a  high  proportion  of  the 
contract  price. 

Appeal  of  American  Ligurian  Company,   Inc.  , 
IBCA-492-4-65  (Jan.    21,    1966)  73  I.  D.    15 

Liquidated  damages  provisions  in  contracts 
are  valid  and  enforceable  if,  judged  as  of  the 
time  the  contract  was  entered  into,  they  bear 
a  reasonable  relationship  to  the  damage  which 

could  be  expected  to  flow  from  delayed  per- 
formance,  and  the  amount  of  possible  actual 

damages  would  be  difficult  or  impossible  of 
ascertainment  in  advance,   even  though  as  it 
turned  out  the  actual  damages  sustained  by  the 
Government  are  uncertain  in  amount  and 

appear  to  be  minimal. 

Appeal  of  Zinsco  Electrical  Products, 
IBCA-528-11-65     (Apr.    22,    1966)    73  I.  D.  140 

Under  a  contract  containing  Clause  5  of  the  April 
1961  edition  of  Standard  Form  23- A  (as  supple- 

mented by  a  clause   imposing  the  additional 

requirement  that  the  contractor  shall  be  ex- 
cused for  delays  of  suppliers  only  if  the  ma- 

terials or  supplies  to  be  furnished  are  not 
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procurabie  in  the  open  market)  where  delay  in 
completion  of  the  prime  contract  was  due  to 
the  unexplained  late  delivery  of  essential  equip- 

ment by  a  supplier,  the  failure  of  the  contrac- 
tor to  meet  the  requirement  of  the  standard 

clause  that  a  delay  resulting  from  late  delivery 
of  supplies  in  order  to  be  excusable  must  be 
unforeseeable  and  without  the  fault  of  both  the 
contractor  and  its  supplier,  requires  denial  of 

the  contractor's  request  for  an  extension  of  time 
for  performance;  hence  it  is  unnecessary  to  con- 

sider the  applicability  or  to  construe  the  mean- 
ing of  the  supplemental  clause  with  respect  to 

whether  the  equipment  was  procurable  in  the 

"open  market.  " 

Appeal  of  Goorman  Electric  Corporation, 
IBCA-512-8-65  (May  26,    1966) 

An  appeal  from  an  assessment  of  liquidated 

damages  will  be  denied,  where  the  contractor's 
request  for  an  extension  of  time  for  perform- 

ance of  the  contract      is  based  on  the  delay  of 
its  supplier  in  furnishing  essential  equipment, 
since  the  letter  was  remiss  in  canceling  its 
initial  order  for  material  and  failing  to  re- 

order such  material  within  a  reasonable  time. 

Appeal  of  E.   F.   Blankenship  Company, 
IBCA-516-9-65  (May  27.   1966) 

The  Government  and  a  contractor  entered  into  a 

contract  for  the  construction  of  a  large  arch 
(monument).     Thereafter,   a  supplement  to 
that  contract  was  signed  by  the  Government, 
the  contractor  and  a  third  party  (non-Federal) 
agency.     The  supplement  requires  the  third 
party  to  provide  funds  and  make  direct 
payments  to  the  contractor  for  construction 
of  a  transportation  system  (an  adjunct  to  the 
main  arch  structure)  and  reserves  to  such 
third  party  the  right  to  deduct  liquidated 
damages  for  delay  on  the  part  of  the  contractor 
in  completion  of  the  transportation  system.     The 
supplement  does  not  extend  to  the  contracting 
officer  the  authority  to  issue  a  decision  pur- 

porting tc  interpret  the  contract  and  determine 
the  respective  rights  of  the  contractor  and 

third  party  relative  to  the  deductions  by  the 
latter  of  liquidated  damages.     Such  deductions 
were  based  upon  assertions  respecting  the 
intentions  of  the  three  parties  rather  than 

upon  the  language  in  the  supplement's  clause 
establishing  a  completion  date.     Accordingly, 
such  a  decision  is  a  nullity  and  the  appeal  is 
dismissed  for  lack  of  jurisdiction. 
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To  be  excusable  under  Clause  5  of  the  Standard 
Construction  Contract  Form,  a  delay  must  not 
only  irise  from  unforeseeable  causes  beyond 
the  control  and  without  the  fault  or  negligence 
of  the  construction  contractor  and  thefirsttier 
subcontractor  which  undertook  to  fabricate 
steel,  but  must  also  be  shown  to  arise  from 
unforeseeable  causes  beyond  the  control  and 
without  the  fault  or  negligence  of  suppliers  of 
the  fabricator  as  well. 

Appeal  of  Etlin  Peterson  Construction  Company, 
IBCA-532-12-65  (Oct.   20,   1966) 

-Liquidated  damages  were  assessed  under  con- 
tract clauses  which  established  a  completion 

date  for  an  intermediate  stage  of  survey  work 
plus  a  liquidated  damages  provision  applicable 

to  the  intermediate  stage.     A  separate  liqui- 
dated damages  schedule  was  applicable  to  a 

completion  date  established  for  one  of  the 
contract's  final  stages,  that  completion  date 
originally  falling  135  days  later  than  the  date 

fixed  for  the  intermediate  stage.    In  circum- 
stances where  the  original  135-day  period  had 

been  substantially  lengthened  due  to  the  issu- 
ance of  time  extensions  of  unequal  length  for 

the  two  stages,  it  was  found  that  there  was  not 
a  sufficient  showing  that  actual  damages  would 

be  suffered  by  the  Government  beyond  the  orig- 

inally established  135-day  period  to  justify  en- forcement of  the  liquidated  damages  clause 

applicable  to  the  intermediate  stage  clause  for 
more  than  that  period;  therefore,  the  Board 
enforced  the  liquidated  damages  provision  only 
for  135  days  as  a  reasonable  measure  of  the 

loss  to  the  Government  resulting  from  non- 
availability of  the  intermediate  work. 

Appeal  of  Desert  Sun  Engineering  Corporation, 
IBCA-470-12-64  (Oct.   25.   1966)    73  I.   D.    316 

Appeal  of  MacDonald  Construction  Company, 
IBCA- 572- 5-66  (Aug.    15,    1966) 

Under  a  supply  contract  calling  for  the  rebuilding 
of  pump  rings,  the  appellant  was  responsible 

for  the  performance  of  a  trucking  concern  se- 
lected by  the  appellant  to  return  the  rings,   and 

for  the  manufacture  of  castings  by  a  subcontrac- 
tor.    The  Board  did  not  find  excusable  delay  to 

exist  under  Clause  II  of  the  General  Provisions 
where  the  appellant  failed  to  show  that  the 
causes  for  late  delivery  were  beyond  the  control 
and  without  the  fault  or  negligence  of  both  the 

appellant  and  the  trucking  concern  (transpor- 
tation delay)  or  both  the  appellant  and  its  sub- 

contractor (delay  due  to  furnishing  of  oversize 
and  undersize  castings  by  subcontractor). 

Appeal  of  N.  B.   Owen  &  Son,  IBCA-590-9-66 
(Jan.    31,    1967) 
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The  Board  in  its  discretion  will  decline  to  inter- 
plead as  a  third  party  to  an  appeal  a  non- 

Federal  entity  that  was  signatory  to  a  supple- 
mental award  to  the  onme  contractor  for  the 

limited  purpose  of  payment  for  the  additional 
wsrk  awarded  by  the  Government  and  the  right 
to  deduct  liquidated  damages  for  delay,    in  the 
absence  of  express  agreement  conferring  upon 
such  entity  the  right  to  participate  in  an  appeal 
as  a  party  thereto,    under  the  standard  form  of 
Disputes  clause. 

Appeal  of  MacDonald  Construction  Company, 
IBCA-572-5-66  (Mar.    17,    1967) 

A  delay  in  performance  occasioned  by  the  contrac - 
tor's  work  under  a  separate  contemporaneous 
contract  does  not  arise  from  an  unforeseeable 

cause  beyond  the  control  and  without  the  fault 

or  negligence  of  the  contractor,    and  an  assess- 
ment of  liquidated  damages  therefor  is  proper. 

Appeal  of  Kreider  Brothers.    IBCA-545-2. 
(Apr.    5,   1967) 

66 

Where  a  provision  in  a  sales  contract  under  the 
Materials  Act  provides  that  the  purchaser  may 
be  charged  triple  the  contract  price  for  materi- 

als removed  after  the  contract  has  terminated, 
it  is  proper  for  the  contracting  officer  to  re- 

quire the  purchaser  to  pay  as  liquidated  damages 
triple  the  contract  price  for  material  taken  in 
excess  of  the  amount  authorizedby  the  contract. 

Considerations  such  as  the  willfulness  or  innocence 
of  the  trebpasser  which  may  be  applicable  in 
measuring  the  damages  in  an  ordinary  tort 
trespass  case  may  not  be  pertinent  where 
damages  for  the  unauthorized  removal  of  sand 
and  gravel  from  Federal  lands  are  assessed 
pursuant  to  a  liquidated  damages  provision  in  a 
contract  under  the  Materials  Act  providing  for 
the  sale  of  a  specified  amount  of  sand  and 

gravel. 
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claims  for  time  extensions  because  of  alleged 
excusable  delay,  the  Board  will  deny  the 
motion  to  dismiss  the  claim  of  invalidity  and 
require  the  issuance  of  supplemental  findings 

by  the  contracting  officer  with  all  rights  re- 
served to  appellant  including  the  right  of  fur- 

ther appeal. 

Appeal  of  MacDonald  Construction  Company, 
IBCA-507-8-65  (Aug.    7,    1967) 

Where  a  contract  providing  for  boat  activation 
and  conversion  called  for  many  different  types 
of  work  to  be  performed  on  a  small  vessel,   a 
construction  contractor  was  entitled  to  an  ex- 

tension of  time  (and  a  resulting  reduction  in  a 

liquidated  damages  assessment)  for  the  over- 
all delay  caused  by  the  need  to  compress 

changed  work,   extra  work  and  justifiably  de- 
layed work  into  a  relatively  short  period;  in 

addition,   an  extension  of  time  was  granted  for 
performance  of  extra  work  required  by  change 
orders  which  listed  prices  fir  the  work  but 
did  not  provide  for  equitable  adjustments  of 
the  contract  performance  period. 

Appeal  of  James  S.    Munro,   IBCA-486-3-65 
(Sept.    8,    1967) 

A  motion  by  appellant  for  summary  judgment  in 
its  favor  or  alternatively  for  a  determination 
as  to  the  validity  of  provisions  for  liquidated 

damages,  or  for  a  preliminary  conference  con- 
cerning the  assessment  of  liquidated  damages, 

will  be  denied,  where  it  appears  that  the  con- 
tract provisions  for  liquidated  damages  are 

clear  and  binding  and  were  so  regarded  by 
both  parties  before  the  dispute  arose,   and 
where  it  has  not  been  shown  that  a  preliminary 
conference  would  aid  in  the  disposition  of  the 

appeal. 
Appeal  of  Young  Associates,  Inc.  , 
IBCA-557-4-66  (Nov.   3,    1967) 

Santa  Fe  Sand  and  Gravel  Co.  ,   Inc. 
(Apr.    25,    1967) 

A-30657 

The  Board  will  not  usually  dismiss  in  part  an 
appeal  because  of  a  new  legal  theory  or  argu 

ment  that  was  first  presented  in  appellant's 
brief  without  prior  submission  thereof  to  the 
contracting  officer.     Where  it  appears  that 

presentation  of  additional  facts  may  be  re- 
quired for  the  purpose  of  framing  more  pre- 

cisely the  issue  of  validity  of  liquidated 
damages  provisions  in  an  appeal  based  upon 

The  contracting  officer's  determination  of  a  con- 
tractor's entitlement  to  a  time  extension,   for 

delayed  performance  caused  by  an  overrun  of 
estimated  quantities,  as  well  as  the  contracting 
officer's  assessment  of  liquidated  damages  for 
the  period  of  delay  not  found  to  be  excusable, 
will  be  sustained  where  the  contractor  fails  to 

show  by  a  preponderance  of  the  evidence  that 
such  determination  and  assessment  are  erroneous 
and  where  the  excusable  period  of  delay  related 
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to  the  overrun,  as  computed  by  the  contracting 
officer,  is  consistent  with  the  result  attainable 
under  the  method  previously  approved  by  the 
Board. 

Appeal  of  Dispatch  Contractors, 
IBCA-636-5-67  (Nov.   20,    1967) 

In  a  case  where  a  contractor's  steel  supplier 
failed  to  meet  delivery  commitments  because 
it  accepted  more  orders  than  it  could  fill,  the 

Board  found  the  contractor's  late  delivery  of 
tubular  transmission  towers  to  be  inexcusable 

under  a  standard  form  supply  contract.     Oper- 
ation and  maintenance  problems  resulting  from 

running  equipment  under  conditions  of  extreme 
stress  in  an  effort  to  cope  with  the  overload 
of  orders  also  were  found  not  to  be  excusable 
causes  of  delay. 

Appeal  of  Meyer  Machine,  Inc. 
(Dec.   29,    1967) 

IBCA-593-10- 

Under  a  contract  for  supplying  four  gate  hoists 
for  a  dam,   and  providing  as  to  each  hoist  for 
assessment  of  liquidated  damages  for  each 
day  of  delay,   where  the  contractor  and  its 
first-tier  subcontractor  were  tardy  in  ordering 
steel  from  a  second-tier  supplier,  such  delays 
in  purchasing  will  be  taken  into  account  and 
deducted  from  extensions  of  time  for  perform- 

ance that  are  otherwise  allowable  because  of 

delays  in  delivery  of  steel  due  to  the  fault  of 

the  second-tier  supplier  (pursuant  to  the  deci- 
sion in  Schweigert,  Inc.   v.    United  States,   Ct. 

CI.   No.  26-66,   December  15,    1967). 

Appeal  of  Galland-Henning  Manufacturing  Company, 
IBCA-534- 12-65  (Mar.    29,    1968)       75  I.  D.  72 
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time  of  performance  which  reflected  the  full 

consequences  of  the  change,   including  an  allow- 
ance for  the  ensuing  delay  in  delivery  of  the 

equipment,  no  showing  having  been  made  that 
the  equipment  could  have  been  obtained  more 
expeditiously  elsewhere. 

Appeal  of  Schurr  &  Finlay,   Ir 

(Aug.    27,    1968) 
IBCA-644-5-67 75  I.  D.   248 

Where  a  negotiated  contract  for  engineering  ser- 
vices contained  a  liquidated  damages  provision 

that  incorporated  a  schedule  of  accounts  (per 

day) to  be  paid  by  the  contractor  if  five  desig- 
nated parts  of  the  contract  were  not  completed 

within  time  periods  fixed  therein,   the  Board 

disapproved  the  Government's  attempt  to  con- 
strue another  general  contract  clause  (relating 

to  the  contractor's  responsibility  for  damages 
incurred  because  the  contractor  did  not  meet 
the  requirements  of  the  contract)  as  allowing 

the  assessment  of  actual  damages  that  alleged- 
ly were  caused  by  inadequate  or  inacurrate 

surveying  work  which  was  (i)  detected  and  cor- 
rected prior  to  completion  of  the  project;  (ii) 

accepted  by  the  Government  as  its  responsibil- 
ity under  an  agreement  which  deleted  work 

from  the  contract  and  established  a  substantial 

completion  date,   or  (iii)  a  contributing  cause 
of  the  contractor's  failure  to  deliver  one  item 
on  time,   for  which  an  assessment  of  liquidated 
damages  was  made  (the  contractor  met  its 
obligations  under  the  other  four  parts  of  the 

liquidated  damages  provision).     The  Board 
based  the  disapproval  upon  its  conclusion  that, 

in  the  circumstances,   the  Government  was  im- 
properly attempting  to  recover  both  actual  and 

liquidated  damages. 

Appeal  of  Desert  Sun  Engineering  Corporation, 
IBCA-725-8-68  (Dec.    31,    1968)      75  I.  D.  424 

Where  a  contractor  under  a  contract  calling  for 
the  construction  in  90  days  of  an  underground 

electrical  distribution  system,  promptly  sub- 
mitted its  proposed  equipment  list  to  the  Gov- 

ernment for  advance  approval  and  conditioned 
its  orders  upon  such  approval,  as  required  by 
the  contract,  and  the  Government,  having 
knowledge  that  delivery  in  compliance  with  the 
contract  performance  period  was  uncertain 

(because  the  contractor's  supplier  would  not 
commence  production  until  all  details  were 

approved)  delayed  in  acting  on  such  list  and  in- 
stead issued  a  change  order  changing  the 

switches  on  transformers  to  be  installed,  with- 
out changing  the  contract  completion  date,  the 

burden  of  the  uncertainty  of  delivery  was  shifted 
to  the  Government  and  the  contractor  was  en- 

titled to  an  equitable  adjustment  extending  the 

During  performance  of  a  contract  which  required 
the  delivery  of  group  operated  high  voltage 

disconnect  switches,   the  Comptroller  General's 
office  considered  an  unsuccessful  bidder's  pro- 

test on  award.     This  did  not  entitle  the  contrac- 
tor to  an  extension  of  time,   since  the  Govern- 

ment promptly  advised  the  contractor  of  the 
attack  on  the  validity  of  the  award,  and  the 
contractor  nonetheless  unequivocally  elected 
to  begin  performance  and  deliver  the  contract 
items  within  the  times  specified  in  the  delivery 
schedule  included  in  the  notice  of  award.     Con- 

sequently, the  Board  ruled  that  there  had  been 
no  showing  of  excusable  delay  within  the  mean- 

ing of  paragraph  "c"  of  the  "Default"  clause 
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(Clause  11)  of  Standard  Form  32  (June  1964 

Edition)  for  supply  contracts,  and  the  contrac- 
tor did  not  avoid  liability  fcr  liquidated  dam- 

ages. 

Appeal  of  I-T-E  Circuit  Breaker  Company, 
IBCA-724-8-68  (Jan.   22.    1969) 

Where  the  contracting  officer  and  a  construction 
contractor  by  language  incorporated  in  a  change 
order  providing  for  acceleration  of  project  work, 
and  by  other  contemporaneous  actions,  evidenced 
that  they  intended  to  establish  a  date  (which  was 
prior  to  the  promulgation  of  a  stop  work  order 
issued  to  allow  the  Government's  use  of  the 
project)  as  the  date  of  substantial  completion 
for  the  project,   the  Government  was  not  em- 

powered thereafter  to  unilaterally  establish  a 
later  date  of  substantial  completion  {which 
resulted  in  the  assessment  of  liquidated  dam. 

ages)  notwithstanding  the  contractor's  failure 
to  have  the  project  100%  complete  within  the 
time  agreed  upon  by  the  parties. 

Appeal  of  J  fc  B  Construction  Company,   Inc., 
IBCA-668-9-67    (Jan.  23,   1969) 

Or.  the  basis  of  its  review  of  project  reports  and 
weather  records,  the  Board  determined  that 

construction  work  by  a  contractor  at  swim- 
ming pool  sites  had  been  delayed  by  unusually 

severe  weather.     The  Board  concluded,  how- 
ever, that  the  contractor  had  not  submitted 

substantial  evidence  to  support  its  contention 
that  the  unusually  severe  weather  had  caused 

a  17-day  delay,  finding  that  a  5-calendar  day 
time  extension  should  be  granted. 

Appeal  of  J  &  B  Construction  Company,   Inc. 
IBCA-667-9-67  (Feb.    24,    1969) 
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which  provided  for  the  installation  of  the  trans 
portation  system  commencing  on  the  date  of 
execution  of  the  Supplement  and  to  be  completed 
within  95  days  after  completion  and  acceptance 
of  the  Arch,  and  containing  a  clause  providing for  liquidated  damages  to  be  assessed  for  each 
day  of  delay  beyond  the  time  fixed  "herein"  for completion,   and  which  also  incorporated  the 
specifications  by  reference  (including  a  clause 
providing  for  liquidated  damages  to  be  assessed 
in  connection  with  the  transportation  system  if 
the  system  was  not  completed  within  a  fixed 
period  from  the  date  of  receipt  of  the  notice  to 
proceed).     In  the  described  situation  the  Board 
ruled  that  liquidated  damages  for  delay  in  com- 

pleting the  Arch  would  run  until  the  Arch  was 
completed  and  accepted  and  liquidated  damages 
for  unexcused  delay  in  completing  the  transpor- 

tation system  would  commence  95  days  after 
the  Arch  was  completed  and  accepted.     Since 
the  designation  of  the  subsequent  contract  as  a 
supplement"  is  not  determinative,   and  in  the absence  of  any  proof  that  the  parties  intended 

the  two  instruments  to  be  treated  as  one,   the 
Board  finds  that  they  are  separate  and  that  the 
term    herein"  in  the  Supplement  referred  only to  the  provision  for  completion  of  the  transpor- tation work  specifically  set  forth  therein  and 
not  to  any  such  provision  contained  in  the  spec- ifications;^ccqrdingly,  the  contracting  officer 
erred  (i)  in  looking  to  such  clause  in  the  speci- 

fications by  which  liquidated  damages  respecting 
the  transportation  work  would  be  assessed  with- 

in a  fixed  period  from  the  date  of  the  notice  to 
proceed,   inasmuch  as  that  clause_was  found 
inapplicable,   and  (ii)  in  consequently  failing  to 
assess  such  liquidated  damages  from  a  date 
controlled  by  the  actual  completion  of  the  Arch 
and  its  acceptance. 

Appeals  of  MacDonald  Construction  Company, 
IBCA-507-8-65,   IBCA-589-9-66  (Mar.    20,    1969) 76  I.  D.  43 

A  bid  schedule  and  specifications  called  for  con- 
struction of  the  Gateway  Arch  and  the  installa- 

tion of  a  transportation  system  in  the  Arch,  and 

subsequently  the  schedule  (but  not  the  specifica- 
tions) was  revised  to  call  only  for  construction 

of  the  Arch,   and  a  contract  was  entered  into 
between  the  parties  providing  for  construction 
of  the  Arch  to  commence  after  receipt  of  a 
notice  to  proceed,   and  containing  a  clause 

providing  for  liquidated  damages  to  be  assessed 
for  each  day  of  delay  in  completing  the  Arch 
beyond  the  date  fixed  by  the  contract,   until 

completion  and  acceptance  of  the  Arch.     Subse- 
quently the  parties  entered  into  a  second  agree- 

ment (entitled  "Transportation  Supplement") 

Where  a  contract  for  the  construction  of  drains  at  a 

cost  of  over  $140,000,    providing  for  liquidated 
damages  of  $85  per  day  for  each  day  perform- 

ance was  delayed  beyond  March  8,    1968,   was 
terminated  for  default  pursuant  to  Clause  5  of 
Standard  Form  23 -A  (June  1964  Edition),  and  the 
contract  was  substantially  completed  by  another 
contractor  on  June  18,    1968,    the  Government 
was  entitled  under  that  clause  to  recover  liquidated 

damages  covering  the  period  between  those  dates, 
amounting  to  $8,670  in  addition  to  excess  costs, 
since  such  liquidated  damages  did  not  constitute 
an  unenforceable  penalty  in  the  absence  of  a 
showing  that  at  the  time  the  contract  was  made 
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(1)  it  would  have  been  feasible  to  make  an  ac- 
curate estimate  of  the  harm  resulting  from  a 

breach,    and  (2)  that  such  daily  rate  was  an  un- 
reasonably high  forecast  of  compensation  for 

such  harm.     The  Board  has  no  authority  to  remit 

liquidated  damages  under  41   U.S.C.    256a. 

Appeal  of  Well.Constructio
n,   IBCA-737 -10-68 

(Sept.    11.    1969) 

Where  documents  submitted  by  an  appellant  show- 
ed clearly  that  the  cause  of  a  delay  of  more 

than  three  weeks  in  project  completion  was  the 
faulty  handling  of  a  materials  order  by  a  first- 
tier  supplier,    the  appellant  was  found  not  to  be 
entitled  to  an  extension  of  time  under  the 

standards  set  forth  in  Clause  5(d)  of  the  Gen- 
eral Provisions  of  a  construction  contract;  ac- 

cordingly,  no  basis  was  found  for  reduction  of 
a  liquidated  damages  assessment. 

Appeal  of  Glover  and  Miller,   Inc., 
IBCA-752-12-68  (Nov.    13,    1969) 

Where  the  contract  stipulated  a  specified  sum  as 
liquidated  damages  for  each  day  of  inexcusable 
delay  in  performance,  the  fact  that  the  amount 
might  not  adequately  forecast  and  reflect  a  greater 
loss  which  might  have  been  sustained  in  the  event 
of  breach  does  not  provide  a  legal  basis  for  not 
assessing  liquidated  damages. 

Appeal  of  Kenneth  Holt  d/b/a  Northolt  Electric 

Company,   IBCA-768-3-69  (Nov.    28,    1969) 

A  provision  for  liquidated  damages  at  a  flat  rate 
which  makes  no  allowance  for  partial  deliveries 
or  for  the  contract  value  of  undelivered  material 
is  an  unenforceable  penalty. 
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Upon  the  basis  of  the  entire  record,   including 
evidence  introduced  at  a  hearing,  the  Board  de- 

termined that  appellant  was  entitled  to  an  exten- 
sion of  performance  time  of  seven  days  because 

of  unusually  severe  weather. 

The  Board  determined  that  a  project  involving  the 
construction  of  two  swimming  pools  and  bath- 

houses had  been  substantially  completed  at 
dates  earlier  than  those  determined  by  the  con- 

tracting officer  where  the  evidence  established 
that  the  project  was  98  percent  complete  and 
was  capable  of  serving  its  intended  purpose. 

Appeals  of  J  U  B  Construction  Company,   Inc., 
IBCA  Nos.   667-9-67  and  767-3-69  (Apr.    17,    1970) 

A  provision  for  liquidated  damages  in  a  contract  to 
supply  six  transformers  for  the  sum  of  $2,  562, 
which  called  for  liquidated  damages  to  be  imposed 
at  a  rate  of  $50  a  day  for  the  first  15  days  of  delay 
in  delivery  and  $100  a  day  for  each  day  thereafter, 
and  which  was  the  basis  of  an  assessment  of 
$8000,   against  the  contractor,   constitutes  an  un- 

enforceable penalty  since  in  the  circumstances 
presented  the  Board  found  the  damages  assessa- 

ble were  not  a  reasonable  forecast  of  just  com- 
pensation for  the  harm  caused  by  the  breach. 

Appeal  of  Allis-Chalmers  Manufacturing  Company, 
IBCA-796-8-69  (May  13,    1970)  77  u  D.   74 

Appeal  of  Graybar  Electric  Company, 
IBCA-773-4-69  (Feb.    12,    1970) 

Under  a  contract  providing  for  the  assessment  of 
liquidated  damages  for  delayed  performance,  the 
Board  finds  that  the  contractor  was  excusably 
delayed  by  reason  of  unusually  severe  weather 
and  other  causes  and  that  in  the  special  circum- 

stances shown  to  be  present  the  date  for  com- 
mencing performance  had  been  improperly  cal- 

culated to  be  the  day  after  the  date  of  receipt  of 
the  notice  to  proceed. 

Appeal  of  Herman  H.    Neumann, 
IBCA-682-1  1-67  (Apr.    3,    1970) 

Acting  upon  a  Government's  motion  for  reconsidera- 
tion and  addressing  itself  to  the  question  of 

whether  the  liquidated  damages  involved  constitut- 
ed a  penalty,   the  Board  determined  that  where 

under  a  contract  for  the  construction  of  two  swim- 
ming pools  and  bathhouses  there  was  an  unexcused 

delay  in  performance,   the  contractor  was  to  be 
assessed  liquidated  damages  at  one  rate  or  another 
depending  upon  whether  one  or  both  of  the  pools 
remained  to  be  completed.     The  Board  also  de- 

termined that  in  computing  liquidated  damages, 
the  scheduled  day  for  completion  of  performance 
is  excluded  and  the  day  of  actual  completion  is included. 

Appeal  of  J  fa  B  Construction  Company,   Inc. 

IBCA- 667- 9- 67  (June  i~8,    1970) 

Since  actual  damage  is  not  a  prerequisite  to  the  va- 
lidity of  a  provision  for  liquidated  damages,   the 

Government's  admission  that  it  suffered  no  actual 
damage  did  not  preclude  enforcement  of  a  liquida- 

ted damages  clause. 
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A  contractor's  claims  for  excusable  delay  based  upon 
an  equipment  breakdown  and  machining  difficulties 
encountered  by  its  first  tier  subcontractor  were 
denied  in  view  of  the  general  rule  that  labor, 
plant,   equipment  and  materials  adequate  for  con- 

tract performance  are  the  contractor's  responsi- 
bility and  that  manufacturing  difficulties  are  not 

per  se  a  basis  for  excusable  delay.     While  under 
the  rule  of  Schweigert  v.   United  States,    181  Ct. 
CI.    1184,   a  contractor  is  entitled  to  be  excused 
for  delays  attributable  solely  to  a  second  tier  sub- 

contractor without  a  showing  that  the  second  tier 
subcontractor  was  free  from  fault  or  negligence, 
a  contractor's  claim  for  excusable  delay  based  on 
the  machining  difficulties  occasioned  by  the  ac- 

tion of  a  second  tier  subcontractor  in  rolling  the 
wrong  material,  the  proper  material  being  un- 

available,  was  denied  where  contractor's  evi- 
dence reflected  that  the  difficulties  concerned 

only  one  of  two  gates,  which  the  contract  re- 
quired be  shipped  concurrently. 

Appeal  of  Fulton  Shipyard,   IBCA-735-10-68 
(Dec.    29,    1970)  77  I.  D.    249 

The  Board  denies   a  Government  motion   for   recon- 
sideration where   it   finds   that   a  diary  entry 

contained  in  an  exhibit  offered  in  evidence 

by  the  Government,   together  with   the  testi- 
mony of   a  witness   for  the  appellant   created 

an  inference  that   the  Government  was   respon- 
sible  for  an   indeterminate  portion  of  a  pro- 

tracted delay  in   removing  utility  poles   from 
the  work   area  on  a  road  construction  job   and 
that   the  Government   failed  to  rebut   such 
inference  even  though   information  having  a 

direct  bearing  on  the  propriety  of   liqui- 
dated damages   assessed   for  delayed  perfor- 
mance was   apparently  within  its  possession 

or  was   more   accessible  to  it   than  it  was   to 

the   appellant.      The  Board  therefore   reaf- 
firmed its   prior  holdings   that  no   attempt 

should  be  made   to  apportion  the  delay 
between  the  parties   and  that   the  contract 

time   should  be  extended  to  the  date  the   con- tract was   determined  to  be  substantially 
complete. 

Appeal   of  John  H.    Moon  &  Sons,    IBCA-815-12-69 
(Mar.    23,    1973)  80   I.D.   235 

Under  a  construction'  contract   calling   for  the 
fabrication  and  erection  of  a  special   trans- 

mission line  tower  and  providing   for  the 
assessment  of   liquidated   damages   for  delayed 
performance,  where   the  evidence  of   record  shows 
that    the  delays   in  completing  the  transmission line  tower  were  due  to  misfabricatlon  of   tower 
members  by  a  second  tier  subcontractor  and   the 
failure  of  Government   inspectors   to  perform 
their   inspection  tasks  during   fabrication,   the 
Board   finds   the  delays   experienced   to  have 
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been  beyond  the  control  and  without  the  fault 

or  negligence  of  the  contractor  or  the  first 
tier  subcontractor  and  that  under  the  Schweigert 
rule  no  liquidated  damages  could  be  assessed 
for  the  delayed  performance. 

White  Bros.  Construction  Co..  Inc.  and  L.  D. 

Shilling  Company.  Inc..  IBCA-958-2-72  (July  19, 

1973) 

A  motion  by  the  Government  to  dismiss  an  appeal, 
arising  out  of  a  contract  to  supply  butterfly 

valves,  which  alleged  that  an  assessment  of  liq- 
uidated damages  was  unjustly  high  and  should  be 

reduced  to  an  amount  assessable  under  an  unrelated 

liquidated  damages  clause  contained  in  another 
solicitation  for  such  valves  for  the  same  project, 

on  the  ground  that  the  contractor  was  seeking  ref- 
ormation over  which  Jurisdiction  is  lacking,  was 

denied  since  the  characterization  of  a  claim  by  a 

party  is  not  determinative  of  the  Board's  juris- 
diction and  it  was  clear  that  the  contractor,  who 

was  unrepresented  by  counsel,  was  asserting  that 

the  liquidated  damages  provision  in  his  contract 
constituted  an  unenforceable  penalty,  which  is  a 
matter  redressable  by  the  Board. 

Pre-Con,  Inc.,  IBCA-986-3-73  (Sept.  4,  1973) 

Based  upon  the  fact  that  a  substation  was  so  far 

completed  that  Bonneville  Power  Administration 
crews  could  proceed  with  the  work  required  to 
energize  the  substation  (energization  not  being 

work  required  by  appellant's  contract),  the 
Board  holds  that  substantial  completion  of  the 
substation  had  occurred  on  a  date  earlier  than 

that  determined  by  the  contracting  officer. 

Electrical  Enterprises,  Inc. ,  IBCA-972-9-72 
(Dec.  28,  1973) 

A  claim  of  substantial  completion  asserted  under 

a  contract  for  the  installation  of  buried  agri- 
cultural drains  is  denied  where  the  evidence  of 

record  shows  that  the  project  would  not  adequately 
serve  its  intended  purpose  earlier  than  the  date 
the  work  was  accepted  as  substantially  complete 
by  the  Government. 

Appeals  of  George  A.  Grant,  Inc.,  IBCA  NOS. 
-1000-7-73,  -1005-10-73  and  -1006-10-73 
(Sept.  24,  1974)  81  I.D.  580 

A  construction  contractor  s  claim  of  substantial 

completion  of  a  water  distribution  project  is 
denied  where  the  evidence  establishes  that  the 

system  was  designed  for  automatic  operation 

and  that  the  system  was  not  capable  of  auto- 
matic operation  until  the  date  of  substantial 

completion  fixed  by  the  contracting  officer. 

Appeal  of  Marco  Construction  Company,  IBCA- 
1026-3-74  (Oct.  8,  1974) 
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A  supply  contract  provision  for  liquidated 
damages  which  set  a  fixed  amount  per  unit 
per  day  for  delay  was  not  a  reasonable  fore- 

cast of  Just  compensation  for  the  harm  caused 
by  the  delay  where  It  could  be  determined  In 
advance  that  the  only  harm  to  the  Govern- 

ment would  be  an  additional  Installation  cost 
for  each  unit  and  the  assessment  of  liquidated 
damages  under  such  contract  provision  was 
found  to  be  an  unenforceable  penalty. 

Appeal  of  Pre-Con,  Inc..  IBCA-986-3-73  (Dec.  2, 
1974)  81  I.D.  675 

Measurement 

Where  a  contractor  is  required  to  perform  extra 
work  of  a  kind  not  provided  for  by  the  contract 
unit  prices,  the  contractor's  actual  cost  of 
such  performance  is  the  proper  basis  for  an 
equitable  adjustment  of  the  contract  price. 

Appeal  of  Peter  Kiewit  Sons'  Company.  IBCA-405 
(Oct.    21,    1965)  12LD.    415 

The  Board  of  Contract  Appeals  has  inherent 
authority  to  arrive  at  an  equitable  adjustment 
by  means  of  an  approximation,   where  the 
total  cost  of  performance  has  beenestablished 
by  a  preponderance  of  the  evidence  and  it  is 
not  possible  to  calculate  the  adjustment  with 
mathematical  precision. 

Appeal  of  Lincoln  Construction  Company, 
IBCA-438-5-64  (Feb.   4,    1966)  73  1.  D.  49 

Under  a  contract  for  clearing  logs  and  other 
debris  from  a  creek,    where  the  contractor  was 
permitted  to  remove  merchantable  logs  so 
cleared  and  to  dispose  of  them  for  its  own 
account,    in  lieu  of  burning  as  required  by  the 
contract,   and  where  in  addition  the  contractor 
cut  and  removed  other  merchantable  standing 
or  fallen  trees  outside  of  the  work  area,   the 
Government  was  entitled  by  virtue  of  the  con- 

tract provisions  concerning  the  contractor's 
responsibility  for  property  to  deduct  as  a  set- 

off from  contract  payments  due  to  the  contrac- 
tor, treble  damages  pursuant  to  the  applicable 

statutes  of  the  State  of  Oregon  with  respect  to 
the  value  of  the  illegally  removed  timber. 

Appeal  of  Farber  8t  Pickett  Contractors,  Inc. , 
IBCA-591-9-66  (Mar.    15,   1967)     74  I.  D.   70 
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The  general  principles  of  compensatory  damages 
will  be  applied  in  determining  damages  to 
the  Government  resulting  from  a  breach  of 
a  contract  for  the  sale  of  timber  where  the 
contract  contains  no  express  provision  for 
the  determination  of  a  credit  value  of  timber 
remaining  on  the  contract  area  upon 

expiration  of  the  contract. 

Buell  Brothers,  A-30679  (Mar.    29,    1967) 

Considerations  such  as  the  willfulness  or  innocence 

of  the  trespasser  which  may  be  applicable  in 
measuring  the  damages  in  an  ordinary  tort 
trespass  case  may  not  be  pertinent  where 
damages  for  the  unauthorized  removal  of  sand 
and  gravel  from  Federal  lands  are  assessed 
pursuant  to  a  liquidated  damages  provision  in  a 
contract  under  the  Materials  Act  providing  for 
the  sale  of  a  specified  amount  of  sand  and 

gravel. 
Santa  Fe  Sand  and  Gravel  Co. .  Inc. ,  A -306  57 
(Apr.    25,    1%7) 

Under  a  contract  for  construction  of  a  road,  where 
the  preponderance  of  the  evidence  shows  that  a 
considerable  amount  of  repairs  and  finishing 
work  were  required  after  a  winter  shutdown  in 
order  to  complete  and  restore  the  roadway 
grades  in  accordance  with  specifications,   all 
paid  for  by  the  Government  under  the  applicable 
contract  unit  prices,  the  burden  of  proof  is  upon 
the  contractor  to  show  that  such  work  constituted 

changes  of  a  major  nature  and  the  submission  of 
proof  of  damages  on  a  total  cost  basis,   con- 

sisting only  of  a  profit  and  loss  statement 
indicating  a  net  financial  loss  to  the  contractor 
for  the  second  work  season,    is  not  acceptable 
as  a  proper  measure  of  damages. 

Appeal  of  R.    E.    Hall  Construction  Company  and 
Clarence  Braden,    A  Joint  Venture,    IBCA-465-1 1 -64 
(Sept.   26.    1967) 

When  under  a  timber  sales  contract  the  purchaser 
is  liable  for  the  full  purchase  price,   he  must 
pay  that  amount  even  though  he  does  not  re- 

move all  the  timber  or  the  amount  of  the  timber 
available  to  him  under  the  contract  does  not 
come  up  the  estimated  volume;  he  is,  however, 
to  be  given  credit  for  the  amount  he  has  paid 
and  the  value  of  the  timber  remaining  uncut 
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less  the  costs;  of  conducting  a  resale.  He  is 
also  liable  for  the  fixed  amount  he  agreed  to 
pay  the  United  States  for  rehabilitation  work 
in  lieu  of  doing  such  work  himself. 

Leslie  G.   Caughman,  A-30890  (Feb.    21,    1968) 

The  Board  reduced  the  Government's  assessment 
of  excess  costs  against  a  construction  contrac- 

ting firm  whose  contract  had  been  terminated 

for  default,  where  it  was  found  that  the  com- 
pletion contract  had  been  awarded  under  a 

deficient  reprocurement  plan  formulated  by  the 

Government,   under  which  the  completing  con- 
tractor was  able  to  submit  a  bid  that  resulted 

in  a  final  total  contract  return  to  the  completing 
contractor  which  was  substantially  more  than 
would  have  been  received  by  the  apparent 
second  low  bidder  if  the  project  had  been 
finished  by  the  latter  under  the  completion 
contract. 

Appeal  of  Gardner  Construction  Company, 
IBCA-615-1-67  (Apr.    17,    1968) 

determined   from  the  schedule  of  average  ownership 

expense  listed  in  "Contractors'    Equipment  Ownership 
Expense"  published  by  the  Associated  General  Con- 

tractors of  America,   where  the  provision  also  states 
that   the  application  of   such  allowances   to  changes 
ordered  pursuant   to  the  Changes  and  Changed  Condi- 

tions clauses   is  optional  with  the  contracting  offi- 
cer and   the  evidence   in  the  record  provides  a  more 

suitable  basis   for  establishing   the  contractor's 
equipment   costs. 

Steenberg  Construction  Company,   IBCA-520-10-65 
(May  8,    1972)  79  I.D.    158 

Expert  testimony  giving  estimates  of  what  would  be 
the  cost  for  a  reasonable  contractor  to  restore 
damage  to  a  road  project  and  to  finish  the  roadway 
is  not  accepted  where  the  testiminy  is  unclear  and 
ambiguous  respecting  the  applicable  time  period, 
whether  all  elements  of  costs  and  profit  are  in- 

cluded, and  whether  the  task  being  estimated  was 
comprehended  by   the  expert. 

Brezlna  Construction  Co. 
(Aug.    10,    1973) 

Inc., 

IBCA-757-1-69 
80   I.D.    558 

Finding  that  the  claims  involved  had  been  sub- 
mitted on  a  total-cost  basis  and  that  the 

record  shows  the  contractor  to  have  been  re- 
sponsible for  a  significant  portion  of  the 

costs  for  which  claims  had  been  made,  the 
Board  determines  the  equitable  adjustment 
to  which  the  appellant  is  entitled  by  resort 

to  the  so-called  "jury-verdict"  approach. 

Appeal  of  Power  City  Construction  &  Equipment, 
Inc.  ,   IBCA-490-4-65  (July  17,    1968)     75  I.  D.  185 

Where  the  parties  were  unable  to  agree  on  the 
amount  of  the  equitable  adjustment  to  which  the 
contractor  is  entitled,  the  Board  determined  the 

amount  thereof  applying  the  guidelines  estab- 
lished in  its  earlier  decision  sustaining  the 

appeal. 
Appeal  of  R.  C.   Hughes  Electric  Co. ,   Inc.   and 
Donovan  Construction  Co.  ,    as  Joint  Venture, 

IBCA- 604-11-66  (June  17,    1969) 

contractor  under  a  contract  for   the  construction  of 
a  dam  whose  claims  fall  within  the  purview  of   the 
Changes  and  Changed  Conditions  clauses  and  who  as- 

serts  that   its  records   provide  a  proper  basis   for 
evaluating  costs  of   labor  and  materials  but   that   its 
equipment   records  are   incomplete,    is  not  entitled 
to  recover   such  equipment  costs  pursuant   to  a  clause 
of   the  contract   providing   that   any  allowance   for 
equipment  used   in  performing   extra  work  shall  be 

Equitabl £  Adjustments 

The  encountering  of  boulders  and  other  forms  of 
hard  rock  during  the  drilling  of  test  holes  and 
water  supply  wells  under  a  contract  which 
describes  the  materials  to  be  drilled  merely  as 
clay,   sand  and  gravel  formations,   located  in 
alluvial  and  lake  deposits  along  a  mountain  front, 
constitutes  a  changed  condition  to  the  extent 
that  the  percentages  of  rock  and  boulders  en- 

countered and  the  drilling  problems  created  by 
their  presence  are  outside  the  range  of  those 
which  the  contractor  anticipated,   and  are  also 

outside  the  range  of  those  which,   in  the  light  of 
the  information  available  at  the  time  of  bidding, 
were  of  sufficient  probability  of  occurrence  to 
be  considered  as  normal  for  the  work  area. 

Appeal  of  Layne  Texas  Company,   IBCA-362 
(Jan.    29,    1965)  72  I.D.    39 

A  motion  to  dismiss  an  appeal  will  be  denied, 
where  the  motion  is  based  on  allegations  that 
the  contractor's  claim  is  deficient  with  respect 
to  costs  submitted,  since  more  complete  evi- 

dence of  such  costs  may  be  presented  at  the 
hearing  granted  by  the  Board. 

Appeal  of  Charles  C.   Crane.  IBCA-467-1 1-64 
(Apr.    1,    1965) 
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DISPUTES  AND  REMEDIES  — Continued 

Equitable  Adjustments   — Continued 
In  the  performance  of  a  unit  price  contract,   a 

contractor  is  entitled  to  adflitional  compensa- 
tion for  leveling  and  compacting  a  construction 

area  that  had  been  filled  with  borrow  material 

where  the  unit  prices  established  in  the  contract 
did  not  provide  for  payment  for  such  leveling 
and  compacting. 

Appeal  of  Nielsons. Incorporated,   IBCA-459- 9-64 
(July  2,   1965) 

CONTRACTS — Continued 

DISPUTES  AND  REMEDIES —Continued 

Equij?ab_le  Adjustments   — Continued 
contractor  test  pump  the  uncased  hole,   over 

contractor's  objection,   places  the  responsibil- 
ity for  the  caving  of  the  hole  upon  the  Govern- 

ment; authorization  to  drill  another  well  in 
such  circumstances  should  be  treated  as  a 

constructive  change,   entitling  the  contractor 
to  an  equitable  adjustment  pursuant  to  the 
"Changes"  clause. 

Appeal  of  United  Exploration  Corporation, 
IBCA-427-2-64  (Oct.    7,    1965) 

Where  a  bracket  for  a  tap  changer  in  an  auto- 
transformer  fails  more  than  four  years  from 
the  date  of  its  activation,   and  has  performed 
more  than  14,000  operations  of  a  guaranteed 
50,  000  operations,   a  proportional  adjustment 
will  be  made  of  the  total  cost  of  repair  to 
arrive  at  the  amount  properly  chargeable 
to  the  contractor. 

Appeal  of  General  Electric  Company, 

IBCA-442-6-64  (July  16,    1965)      72  I.  D.    278 

Where  the  contract  specifications  require  the 
contractor  to  clean,   paint  and  coat  metalwork 
furnished  by  the  Government  for  that  purpose, 
and  where  such  specifications  do  not  require 

thp+  =>irh  metalwr.r-u  be  delivered  by  the 
Government  in  a  painted  condition,  the  con- 

tractor is  not  entitled  to  an  equitable  adjust- 
ment of  the  contract  price  for  removing  rust 

that  had  accumulated  on  such  metalwork  and 

for  painting,   after  such  delivery  and  while 
in  custody  of  the  contractor. 

Appeal  of  Montag  and  Gregory,   IBCA-441-5-64 
(Sept.    15,   1965) 

Where  a  prospective  bidder  relies  upon  erroneous 

assurances  given  by  a  subordinate  of  the  con- 
tracting officer  not  authorized  to  give  them, 

and  as  a  consequence  erroneously  fails  to  in- 
clude in  its  bid  the  cost  of  performing  certain 

work  required  by  the  Invitation  for  Bids,  it 
is  not  entitled,  after  award,  to  an  equitable 
adjustment  of  its  bid  price  for  performing  the 
work  so  required,   even  though  not  contem- 

plated by  its  bid. 

Appeals  of  R  arid  R  Construction  Company,  IBCA-413, 
IBCA-458- 9-64  (Sept.   27,    1965)  72  I.  D.    385 

Where  the  Government  is  aware  that  a  contractor 

is  drilling  a  well  and  is  not  placing  casing  as 
drilling  proceeds,   because  the  use  of  casing  as 
drilling  proceeds  is  not  practicable  in  the 

"rotary"  drilling  method  utilized  by  the  con- 
tractor, a  Government  requirement  that  the 

Where  a  contractor  is  required  to  perform  extra 
work  of  a  kind  not  provided  for  by  the  contract 
unit  prices,  the  contractor's  actual  cost  of 
such  performance  is  the  proper  basis  for  an 
equitable  adjustment  of  the  contract  price. 

Appeal  of  Peter  Kiewit  Sons'  Company.  IBCA-405 
(Oct.    21,    1965)  72  I.  D.    415 

Under  a  contract  for  the  construction  of  dikes, 
requiring  the  use  of  material  excavated  from 
borrow  areas,   where  a  substantial  portion  of  a 
borrow  area  containing  suitable  material  as 
staked  by  the  Government  is  withdrawn  from 
use  by  Government  instructions  so  that  the 
cr>ntr-a<-t.c"'s  borrow  or>«*,-~+'  r>ns  are  confineo, 

to  a  previously  excavated  borrow  pit  that 
became  filled  with  water,   and  was  more 

difficult  to  excavate,   such  instructions  con- 
stitute a  constructive  change  for  which  the 

contractor  is  entitled  to  an  equitable  adjust- ment. 

Where  the  intent  of  the  parties,   clearly  inferable 

from  contract  provisions,   is  that  the  con- 
tractor's reasonable  requests  for  access 

roads  will  be  granted  subject  to  restoration 
of  the  natural  landscape  and  repair  of  damage 

thereto  at  the  contractor's  expense,   the  erro- 
neous interpretation  of  the  contract  by  the 

contracting  officer's  representative,   to  the 
effect  that  the  contractor's  request  for  more 
than  one  access  road  should  be  denied  because 
of  probable  damage  to  the  natural  landscape, 
constitutes  a  constructive  change  for  which 
the  contractor  is  entitled  to  an  equitable  adjust- ment. 

Appeal  of  Lincoln  Construction  Company, 
IBCA-438-5-64  (Nov.    26,    1965)       72  I.  D.    492 

in  the  performance  of  a  contract  for  drilling  and 

development  of  a  well  at  unit  prices,  a  con- 
tractor is  not  entitled  to  additional  compensa- 

tion for  drilling  to  a  depth  beyond  that  estimated 
in  the  contract  at  rates  different  from  the  unit 

prices  specified  in  the  contract  for  this  opera- tion. 
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DISPUTES  AND  REMEDIES — Continued 

Equitable  Adjustments   — Continued 

During  well  development,   where  the  Government 
requires  a  contractor  to  return  and  set  up  its 
machinery  for  the  purpose  of  perforating 
casing,   after  the  contractor  had  performed 
such  work  and  moved  off  the  site,   the  con- 

tractor is  entitled  to  the  costs  thereof,   in 
addition  to  the  specified  unit  price  for  the 
perforation. 

Appeal  of  Arizona  Machine  and  Welding  Works, 
Inc.,   IBCA-480-2-65  (Dec.    22,    1965) 

CONTRACTS —Con  t  inued 

DISPUTES  AND  REMEDIES  —Continued 

Equitable  Adjustment^  — Continued 

transportation  because  a  separate  bid  item 
therefor  was  not  provided,    the  substantial  re- 

duction by  the  Government  of  the  quantities  in 
the  correction  of  such  errors  constituted  a 

change  entitling  the  contractor  to  an  equitable 
adjustment  with  respect  to  the  unabsorbed 
fixed  costs,    the  errors  not  being  evident 
upon  a  reasonably  careful  investigation  of  the 
work  site  or  from  examination  of  the  drawings. 

Appeal  of  Barringer  &  Botke,    IBCA-428-3-64 
(Mar.   23.    1966) 

The  Board,   in  reviewing  the  question  of  whether 
the  failure  to  make  a  timely  protest  to  the 
contracting  officer  is  prejudicial  to  the 
interests  of  the  Government,   will  review  all 
of  the  circumstances,   and  will  consider  a 
claim  for  equitable  adjustment  on  its  merits 
in  a  situation  where  it  would  be  unreasonable 

and  inequitable  to  refuse  to  waiver  a  protest 
requirement  because  of  commitments  for 
special  equipment  made  by  a  subcontractor  in 
reliance  upon  a  contract  drawing  which  the 
Government  did  not  follow  in  staking  the 

project. 

Appeal  of  Korshoj  Construction  Company, 
IBCA-321  fjan.   31,   1966)  7TTTTT  33 

The  Board  of  Contract  Appeals  has  inherent 
authority  to  arrive  at  an  equitable  adjustment 
by  means  of  an  approximation,   where  the 
total  cost  of  performance  has  been  established 
by  a  preponderance  of  the  evidence  and  it  is 
r.ot  possible  to  calculate  the  adjustment  with 
mathematical  precision. 

Appeal  of  Lincoln  Construction  Company, 
IBCA-438-5-64  (Feb.   4,    1966)  73  1.  D.  49 

Under  a  contract  for  painting  the  interior  of  a 
tank,   where  the  contractor  accepted  without 
protest  to  the  contracting  officer  the   results 
of  testing  by  a  Government  inspector,   but 
asserted  later  that  the  inspector  required 
more  paint  to  be  applied  than  was  called  for  in 
the  specifications,   the  contractor  is  deemed 
to  have  volunteered  any  additional  work  that 
may  have  been  performed  and  is  not  entitled  to 
an  adjustment  of  the  contract  price. 

Appeal  of  Chester  Barrett,   d/b/a  The  American 
Tank  Company.    IBCA-429-3-64  (Feb.  28,  1966) 

Under  a  contract  containing  erroneous  estiin.ii.es 
by  the  Government  as  to  quantities  of  material 
for  which  unit  prices  were  bid  and  where  the 
contractor  was  obliged  to  submit  composite 
bids  which  required  inclusion  of  fixed  costs  of 

Under  a  contract  for  surveying  a  power  line, 
where  the  contractor  is  ready  to  proceed  with 
the  work  at  the  agreed  point  at  one  end  of  the 
line,    the  Government's  instructions  to 
commence  work  at  the  opposite  end  of  the 
line  constitute  a  constructive  change  for 
which  the  contractor  is  entitled  to  an 

equitable  adjustment. 

Appeal  of  K.   B.  Wood  &  Associates,   Inc. , 
IBCA-498-5-65  (Mar.   25,   1966) 

Under  a  contract  escalation  clause  providing  for 
partial  reimbursement  to  the  contractor  in  the 
event  of  increases  in  wage  rates,   exclusive  of 
subsistence  payments,    where  new  schedules  of 
compensation  paid  by  the  contractor  are  based 
upon  union  agreements  providing  for  succes- 

sively higher  increments  of  pay  dependent  upon 
the  increasing  degree  of  remoteness  of  the 
work  site  from  the  union  office,   and  discontinu- 

ing previous  arrangements  for  payments  of 

sums  designated  as  subsistence,   the  new  com- 
pensation schedules  are  deemed  to  contain  a 

measure  of  subsistence  payments,    but  are  de- 
termined also  to  require  an  equitable  adjustment 

for  amounts  that  are  eligible  for  reimbursement 
under  the  escalation  provisions  of  the  contract. 

Appeal  of  Merritt-Chapman  &  Scott  Corporation, 
IBCA-365  (Apr.    8,    1966)  73  I.  D.   86 

Jnder  a  contract  for  rehabilitation  of  a  historic 

building,   providing  that  the  contractor  should 
follow  the  general  instructions  and  plans,  but 

would  have  responsibility  for  measuring,   lo- 
cating and  fitting  the  work,   the  contractor's 

claim  for  an  equitable  adjustment  of  price 
because  of  extra  work  will  be  denied,  where 
the  additional  work  was  made  necessary  by 
the  erroneous  placement  by  the  contractor 
of  certain  structural  parts  in  such  a  manner 
as  to  cause  interference  with  other  structural 
members  of  the  building. 

Appeal  of  Haverstick-Borthwick  Company, 
IBCA-447-6-64     (Apr.    20,    1966) 
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An  equitable  adjustment  for  the  costs  of  in- 
stalling and  removing  a  steel  sheet  piling 

cofferdam  and  related  work  will  be  allowed 

under  the  "first  category"  of  the  Changed  Con- 
ditions clause,   where  plans  for  a  pumping  plant 

prepared  for  the  Government  by  a  large  engi- 
neering firm  of  widely  recognized  competence 

included  a  clear  indication  that  the  sides  of  an 
excavation  would  stand  on  a  steep  slope,   and 
the  contractor  in  justifiable  reliance  upon 

that  indication  originally  proceeded  to  exca- 
vate without  use  of  a  cofferdam,  the  con- 

tractor having  no  duty  in  the  circumstances 
to  make  its  own  borings  or  to  engage  in  other 

extensive  and  costly  pre-bid  checking  of  sub- 
surface conditions. 

Appeal  of  Morgen  &  Oswood  Construction  Co.  , 
Inc.,   IBCA-389    (April  21,    1966)  73  I.  D.  131 

Under  a  contract  for  construction  of  roads  con- 
taining provisions  for  payment  to  the  con- 
tractor for  additional  material  in  event  the 

base  course  is  ordered  by  the  contracting 
officer  to  be  torn  up  and  reworked,   where 
placement  of  such  additional  material  is 

ordered  after  inspection  and  rejection  of 
the  base  course,  and  the  Government  fur- 

nishes the  additional  material  at  no  charge  to 
the  contractor  in  lieu  of  payment  for  mate- 

rial purchased  by  the  contractor,   an  inter- 
pretation by  the  contractor  that  the  provi- 

sions contemplate  payment  for  loading  and 
hauling  the  Government  furnished  material 
is  reasonable,   entitling  the  contractor  to 
application  of  the  rule  of  contra  profer- 
entem. 

Where  the  Government  is  aware  of  compaction 
failure  in  gravel  furnished  by  the  contractor 

during  construction  of  base  course  for  roads, 
and  fails  to  notify  the  contractor  within  a 
reasonable  time  that  he  is  required  to  rebuild 
the  base  course,  the  contractor  is  entitled  to 

an  equitable  adjustment  of  time  for  perform- 
ance pursuant  to  paragraph  "d"    of  Clause  5, 

Standard  Form  23A  (April  1961  Edition). 

Appeal  of  Bish  Contracting  Company,   Inc.  , 
IBCA-431-3-64      (Apr.    22,    1966) 

A  contractor  is  entitled  to  an  equitable  adjustment 
for  additional  services  involved  in  cutting  out 
and  replacing  welds  and  having  the  removed 
welds  tested  in  a  laboratory,   when  the  con- 

tractor's welding  work  met  all  tests  specified 
in  the  contract,   and  the'  tests  did  not  support 
the  Government  engineer's  belief  that  the  welds 
had  been  improperly  repaired. 

Appeal  of  Electro,  Inc.  ,  IBCA-473-1-65 
(May  6,    1966) 

Where  changed  conditions  are  encountered  that  not 
only  necessitate  additional  work  which  is  covered 
by  unit  prices,   but  also  cause  a  delay  in  the 
commencement  of  a  succeeding  stage  of  the  work, 
costs  incurred  in  the  performance  of  the  succeed- 

ing stage  and  claimed  to  have  resulted  from  such 
delay  (wage  differential  and  overtime  bonus  pay- 

ments and  the  expense  of  moving  equipment)  are 
not  directly  related  to  the  changed  conditions  and 
may  not  be  included  in  an  equitable  adjustment. 

Under  a  contract  requiring  the  performance  of 
grouting  work  on  a  dam  foundation,   where  the 
quantities  of  grout  to  be  placed  could  not  be 
accurately  estimated  in  advance  of  bidding  and 
where  a  changed  condition  was  found  to  exist 
which  was  manifested  by  the  acceptance  in  deep- 

er pervious  formations  ofexcessive  quantities  of 
grout,    the  allowable  costs  resulting  from  con- 

tinuous grouting  required  on  the  project  will 
include  only    such  costs  as  are  in  excess  of  the 
expenses  that  should  have  been  anticipated  taking 
into  account  contract  provisions  calling  for  con- 

tinuous grouting  and  other  relevant  factors. 

Appeal  of  R.   A.    Heintz  Construction  Company, 
IBCA-403  (June  30,    1966)  fi  1.   D.  196 

The  equitable  adjustment  contemplated  by  the 
Changed  Conditions  clause  incorporated  in 
Standard  Form  23A  (April  1961  edition) 
encompasses  not  only  the  added  costs  of 
overcoming  the  changed  condition  itself 
within  the  strict  physical  limits  of  that 
condition  but  includes  as  well  the  expense 
of  extra  work  caused  by  the  changed 
condition  in  areas  immediately  adjacent 
thereto. 

Appeal  of  Cosmo  Construction  Company, 
IBCA-468- 12-64  (Aug.    3,    1966)       73  I.D.  229 

Under  a  contract  for  surveying  the  boundary  of 
a  National  Seashore,    the  contractor  is 
entitled  to  an  equitable  adjustment  for  a 
constructive  change,    where  the  contracting 
officer  erroneously  concluded  that  the 
contractor  was  impliedly  required  to 
monument  contour  lines  that  were 
designated  as  portions  of  the  Seashore boundary. 

When  the  contracting  officer  by  formal  order 
suspends  for  an  unreasonable  period  of  time 
all  work  under  a  contract  for  surveying 
services,   and  the  contract  contains  a  specially 
drafted  "pay  for  delay"  clause,    the  amount 
payable  for  the  survey  work  should  be  equitably 
adjusted  to  cover  increased  costs  resulting 



228 

CONTRACTS— Continued CONTRACTS— Continued 

DISPUTES  AND  REMEDIES  — Continued DISPUTES  AND  REMEDIES  —Continued 

Equitable  Adjustments  — Continued 
from  extension  of  a  portion  of  the  work  into  a 
time  period  when  dense  foliage,    traffic 
conditions,   and  other  conditions  made  it 
more  costly  to  perform. 

Appeal  of  Schofield  Brothers,   IBCA-453-8-64 
(Aug.    31,    1966) 

Where  the  area  over  which  survey  work  is  to  be 
performed  is  changed  after  award  of  a  contract 
to  a  surveying  firm,  the  increased  amount  to 
be  paid  because  the  new  route  is  rougher  and 

more  inaccessible  should  be  determined  prin- 
cipally on  the  basis  of  the  rule  of  reasonable 

value;  however,  this  does  not  prevent  con- 
sideration of  the  costs  that  reasonably  could 

have  been  incurred  on  the  changed  work  area 
by  the  contractor  selected  for  the  job  by  the 
Government. 

Appeal  of  Desert  Sun  Engineering  Corporation, 
IBCA-470- 12-64  (Oct.    25,    1966)    73  1.    D.  316 

Ec^iitfable  Adjustments   — Continued 
A  contract  provided  for  manufacture  of  a  truck 

having  a  rear  axle  capacity  of  18,500  pounds 
and  required  that  such  truck  comply  with  all 
requirements  of  the  California  Highway  Depart- 

ment vehicle  codes  (an  18,000  pound  weight 
limit  being  set  by  one  of  those  codes).     The 
contractor,   having  produced  a  truck  with  a 
rear  axle  weight  of  19,  500  pounds,  is  not 
entitled  to  an  equitable  adjustment  under  its 
claim  of  impossibility  of  performance  for 

altering  and  modifying  the  truck  to  meet  the 

requirements  of  the  code,  where  the  Govern- 
ment had  no  superior  knowledge  or  experience 

in  the  manufacture  of  such  trucks,  the  con- 
tractor took  no  exception  to  the  specifications 

as  permitted  by  the  invitation  for  bids,  the 
record  indicates  that  the  modifications  were 

necessitated  by  the  contractor's  error  in  cal- 
culation of  the  weight  distribution  and  there  was 

no  agreement  by  the  Government  for  equitable 
adjustment  of  the  price. 

Appeal  of  Holan  Division,  The  Ohio  Brass  Company, 
IBCA-584-8-66  (Dec.    29,    1966) 

Under  a  contract  for  landscaping  and  planting  of 
ornamental  trees  and  shrubs,  directions  given 
by  the  Government  representative  in  charge  of 

the  project  to  remove  and  replace  shrubs  re- 
cently planted  in  order  to  repair  underground 

utility  lines  constitute  a  constructive  change 

entitling  the  contractor  to  an  equitable  adjust- 
ment. 

Appeal  of  Tree  Land  Nursery,   Inc. 

IBCA-436-4-64  (Oct.   31,   1966)   

Under  a  contract  for  a  construction  of  a  power 
line  where  erroneous  data,    used  in  adjusting 

and  "sagging"  of  conductor  cable,   was  fur- 
nished to  the  contractor  by  a  Government  in- 

spector whose  duties  included  participation 

in  and  control  over  the  contractor's  sagging 
operations,    necessitating  extra  work  to  cor- 

rect the  error,    the  contractor  is  entitled  to 
an  equitable  adjustment  of  the  contract  price 
representing  the  expense  of  performing  the 
corrective  work. 

Under  a  contract  providing  for  equitable  adjust- 
ment of  unit  prices  in  the  event  of  substantial 

variations  between  estimated  and  actual 

quantities  of  work,    the  Severin  rule,    which  is 
generally  applicable  to  claims  for  breach  of 
contract,    is  not  applicable  to  the  claim     of  a 
subcontractor  submitted  through  the  prime 
contractor  under  the  price  adjustment  pro- 

visions of  the  prime  contract. 

Appeal  of  R.    C.    Hughes  Electric  Company,    Inc., 
IBCA-509-8-65  (Nov.    30,    1966) 

Under  a  contract  providing  for  estimated  quanti- 
ties and  unit  prices,  and  stating  that  increases 

or  decreases  in  such  quantities  are  to  be  paid 
for  only  at  such  unit  prices,  the  contractor  is 
entitled  to  an  equitable  adjustment  for  additional 
quantities  performed  pursuant  to  a  change  order 
necessitating  the  duplication  of  supplemental 
work  that  had  been  completed  previously  and 
was  not  contemplated  by  the  unit  prices. 

Appeal  of  Kinemax  Corporation,   IBCA-444-5-64 
(Jan.    19,    1967)  74  I.    D..    28 

Under  a  contract  requiring  construction  at  an 
early  stage  of  soil  bearing  footings  for  the 
walls  of  a  structure,  where  a  large  part  of  the 
work  is  suspended  by  the  Government  for  more 
than  five  months  pending  redesign  of  such  foot- 

ings due  to  unstable  soil  conditions,  and  the 
contractor  is  thereby  prevented  for  an  un- 

reasonable period  of  time  from  performing  a 
substantial  portion  of  the  work  concurrently 
with  its  other  operations  under  the  contract, 

and  where  the  Board  concludes  that  the  un- 
reasonable portion  of  such  suspension  had  the 

effect  of  extending  the  period  required  for 
completion  of  the  contract  for  a  period  of  nine 
weeks,  the  contractor  is  entitled  to  an  equitable 

adjustment  pursuant  to  the  standard  "Suspension 
of  Work"  clause. 

Appeals  of  Peter  Reiss  Construction  Co.  ,  Inc. , 
and  Lew  Morris  Demolition  Co.  ,   Inc. , 

IBCA-439-5-64.   IBCA-495-5-65  (Jan.    20,    1967) 
74  I.  D.    35 
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Under  a  contract  providing  for  extra  compen- 
sation for  excavation  of  rock,   which  contained 

definitions  of  solid  rock,   ledges,   and  boulders, 
where  the  contractor  encountered  a  changed 
condition  consisting  of  many  boulders  of  sizes 
exceeding  those  represented  by  the  contract, 
the  contractor  is  not  entitled  to  an  equitable 
adjustment  on  the  basis  that  such  boulders 
constituted  solid  rock,   in  the  absence  of 
timely  notice  to  the  contracting  officer  of  the 
condition  so  that  appropriate  corrective 
measures  could  be  considered;  and  in  absence 
of  a  preponderance  of  evidence  supporting  the 
contractor's  claim,    the  equitable  adjustment 
allowed  by  the  contracting  officer's  findings 
with  respect  to  the  volumes  of  boulders  ex- 

cavated will  be  affirmed  and  the  appeal  denied. 

A  contractor  is  not  entitled  to  an  equitable  ad- 
justment under  a  claim  of  extra  work  for  in- 

stalling concrete  ballast  pads  on  top  of  under- 
ground tanks  where  the  drawings  clearly 

require  such  ballast  pads  to  be  included  as 
part  of  the  installation  of  the  tanks,    and  such 
ballast  pads  are  not  referred  to  in  any  other 
separate  pay  item  for  concrete  work,    such  as 
claimed  by  the  contractor  with  respect  to 
thrust  blocks,   anchor  blocks,   bearing  pads 
and  outfall  pads. 

Appeal  of  L.    B.   Samford,   Inc.  ,   IBCA-523-10-65 
(Mar.    23,    1967)  74  1.   D.    86 
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caused  by  a  change  order  and  the  decrease  in 
the  amount   was  considerably  less  than  twenty- 
five  percent  of  the  original  total  contract  price. 

Appeal  of  Kreider  Brothers,    IBCA-545-2-66 
(Apr.    5,   1967) 

Under  a  tunnel  construction  contract  that  autho- 
rized the  use  of  channel  lagging  between  steel 

arches  (to  perform  the  necessary  function  of 
supporting  the  sides  and  roof  of  the  tunnel), 

where  a  change  was  ordered  in  the  contractor's 
proposed  conventional  method  of  attaching  the 
channel  steel  lagging,    which  change  required 

the  cutting  of  notches  in  the  channels  and  re- 
versing the  lagging  so  that  the  pieces  of  lag- 

ging were  fitted  (in  part)  between  the  steel 
arches,    resulting  in  a  technical  restriction  of 
excavation  and  concrete  "pay"  lines,    the  equi- 

table adjustment  contemplated  by  the  standard 
form  of  Changes  Clause  should  not  be  limited 
to  the  expense  of  cutting  the  notches  but  also 
should  provide  reasonable  settlement  for  costs 
that  the  contractor  had  included  in  its  bid  on 
the  assumption  that  the  conventional  lagging 
method  and  associated  wider  pay  lines  would  be 
acceptable  on  the  project. 

Appeal  of  S.   S.    Mullen, 
(May  15,    1967) 

Inc.,   IBCA-517-9-65 74  I.  D.  152 

Under  a  contract  providing  that  Government  approv- 
al must  be  obtained  by  the  contractor  prior  to 

the  removal  of  material  from  a  quarry  or  borrow 
pit,    where  the  contractor  commenced  removal  of 
material  from  a  pit  prior  to  its  request  for  ap- 

proval of  such  removal,   and  was  required  by  the 
Government  to  move  its  equipment  to  an  approved 
pit,   the  contractor's  claim  for  costs  of  such 
moving  equipment  is  not  compensable,   and 
the  appeal  will  be  denied. 

Appeal  of  W.R.S.   Pavers,   Inc..   IBCA-445-6-64 
(Mar.    30,    1967) 

Under  a  road  construction  contract  providing  for 
estimated  quantities  and  for  payment  at  unit 
prices  for  only  that  work  that  was  actually  per- 

formed,  the  contractor  is  not  entitled  to  payment 
at  the  contract  unit   price  for  work  not  performed 
due  to  an  under  run  of  quantity.     Under  a  contract 
clause  providing  for  an  equitable  adjustment  for 
changes  issued  by  the  contracting  officer,   but 
only    to  the  extent  that  such  changes  result  in 
increases  or  decreases  exceeding  twenty-five 
percent  of  the  original  total  contract  price,    the 
contractor  is  not  entitled  to  an  equitable  adjust- 

ment thereunder  where  the  under  run  was  not 

Where  a  contractor  contests  the  propriety  of  a 
downward  equitable  adjustment  in  the  contract 
price,    reflecting  the  deletion  of  certain  elec- 

trical work,    on  the  grounds  that  no  factor  to 
cover  such  work  had  been  included  in  the  bid 

price,    or  that  of  its  electrical  subcontractor, 
in  reliance  upon  their  understanding  that  the 
work  would  be  performed  without  charge  by  a 
public  utility  company,   the  Board  finds  that 

the  contractor  has  failed  to  show  by  the  pre- 
ponderance of  the  evidence  that  the  bid  price  8 

in  question  did  not,   in  fact,    include  an  allow- 
ance for  the  performance  of  the  deleted  work. 

In  addition,    the  contractor  did  not  present  a 
reasonable  justification  for  omitting  such  an 
allowance  since  the  electrical  work  was 

clearly  required  by  the  specifications.     The 
Board  also  finds  that  the  amount  of  the  de- 

ductive charge  properly  includes  allowance  for 
overhead  and  profit. 

Appeal  of  Sanders  Construction  Co.  ,    Ltd.  , 
IBCA-537-12-65  (May  17,    1%7) 

A  fencing  contractor,   who  alleged  but  did  not 
prove  that  the  Government  misrepresented 
subsurface  rocky  conditions,   is  not  entitled  to 
additional  compensation  therefor  on  the  theory 
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of  a  changed  condition  where  the  Government 
had  made  no  representation  concerning  sub- 

surface conditions  at  the  project  sites,  and 
where  by  reason  of  contract  references  to 
"rock  formations"  and  "solid  rock"  and  the 
location  of  the  job  site  in  a  mountainous  region 
of  Nevada  the  appellant  should  have  anticipated 
the  rocky  condition  it  encountered. 

Appeal  of  Swauger  Contractors,  IBCA  -609-12-o6 
(July  11,    1967) 

Under  a  contract  for  construction  and  restoration 

where  the  drawings  and  specifications  clearly 
required  the  demolition  of  an  existing  cistern, 
the  claim  of  the  contractor  for  additional  com- 

pensation for  performance  of  such  work  was 
without  merit,   and  the  appeal  is  denied. 

Appeal  of  Borgan  Construction  Company, 
IBCA-541-1-66  (July  24,    1967) 

Under  a  contract  for  the  construction  of  a  road 

requiring  the  use  of  a  soft  type  of  rock  known 

as  oolite,  to  be  obtained  from  adjacent  borrow 

areas,   and  where  no  subsurface  investigations 

has  been  conducted  by  the  Government  to  de- 
termine the  availability  of  oolite  in  sufficient 

quantities,  the  contractor  was  entitled  to  rely 

upon  the  representations  in  the  contract  with 

respect  to  the  presence  of  sufficient  oolite 
materials.     Upon  excavation  of  borrow  pits 

designated  by  the  Government  when  the  con- 
tractor encountered  much  harder  rock  that 

was  difficult  to  excavate  and  crush,  and  little 

if  any  oolite  material,   the  condition  so  en- 
countered was  a  changed  condition  of  the  first 

category  within  the  meaning  of  Clause  4  of 
Standard  Form  23A.     The  direction  by  the 

contracting  officer  that  the  hard  rock  be 

utilized  for  constructing  the  road  was  a  con- 

structive change  and  the  contractor  is  entitled 

to  an  equitable  adjustment  upon  either  theory, 

whether  a  changed  condition  was  encountered 

or  a  constructive  change  was  made. 

Appeal  of  Harris  Paving  and  Construction 

Company,   IBCA-487-3-65  (July  31,    1967) 
74  I.D.   218 

Under  a  contract  for  constructing  a  new  road  along 
the  general  course  of  an  old  road,    including 
clearing  and  grubbing  of  an  estimated  70  acres 
of  trees  and  slash  (the  actual  area  paid  for  was 

72.63  acres),    the  contractor's  claim  for  the  in- 
clusion of,    and  payment  for,    about  50  additional 

acres  representing  the  area  of  the  old  existing 
road  within  the  new  road  right-of-way  will  be 
denied,   where  the  old  road  contained  no 
vegetation  and  the  contract  provided  payment 
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only  for  areas  requiied  to  be  cleared  and 
grubbed  for  the  construction  of  the  new  road. 
The  actions  of  the  prime  contractor  in  using  the 
70  acre  estimate  for  awarding  a  subcontract  for 
the  entire  work  of  clearing  and  grubbing  indi- 

cated that  the  prime  contractor  was  not  misled 
by  the  terms  of  the  prime  contract,    particular- 

ly where  the  prime  contractor  failed  to  inquire,, 
before  bidding  with  respect  to  the  apparent  dis- 

crepancy between  the  contract  estimate  of  70 
acres  of  right-of-way  required  to  be  cleared  and 
grubbed  and  the  total  of  122  acres  includinglhe 
area  of  the  old  road. 

Appeal  of  R.  E.    Hall  Construction  Company  and 
Clarence  Braden,   A  Joint  Venture,  IBCA-465- 1 1-64 
(Sept.    26,    1967) 

A  contractor  is  not  entitled  to  an  adjustment 

allowing  additional  compensation  in  the  ab- 
sence of  a  contract  clause  providing  for  such 

an    adjustment,  where  the  wages  paid  to  his 
employees  are  required  to  be  increased  by 
reason  of  Congressional  amendment  of  the 
minimum  wage  provisions  of  the  Fair  Labor 
Standards  Act,   rather  than  by  direction  of 
the  contracting  officer. 

Appeal  of  Surles-Rupert  Dodge,  Inc. 
IBCA-650-6-67  (Dec.    12,   1967) 

A  contractor  is  not  entitled  to  an  adjustment  allow- 
ing additional  compensation  in  the  absence  of 

a  contract  clause  providing  for  such  an  adjust- 
ment, where  the  wages  paid  to  his  employees 

are  required  to  be  increased  by  reason  of 
Congressional  amendment  of  the  minimum  wage 
provisions  of  the  Fair  Labor  Standards  Act, 
rather  than  by  direction  of  the  contracting officer. Inc. 

Appeal  of  Metropolitan  Patrol  and  Guards, 
IBCA-681-10-67  (Feb.    13,    1968) 

Where  a  prime  contractor  subcontracts  addi- 
tional or  changed  work  required  by  an  au- 

thorized change  order,   the  prime  contractor 
is  not  entitled,  in  the  calculation  of  the  equi- 

table adjustment  of  the  contract  price,  to  a 

separate  allowance  representing  the  subcon- 
tractors' overhead  and  profit,  where  a  con- 

tract provision  specifically  limits  the  allow- 
ance of  a  percentage  of  overhead  and  profit 

to  a  single  expressed  maximum  fee  to  cover 
indirect  costs  and  profit. 

Appeal  of  Perry  &  Wallis,  Inc. 

(July  16,    1968) 
IBCA-617-1-67 
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Finding  that  the  claims  involved  had  been  sub- 
mitted on  a  total- cost  basis  and  that  the 

record  shows  the  contractor  to  have  been  re- 
sponsible for  a  significant  portion  of  the 

costs  for  which  claims  had  been  made,  the 
Board  determines  the  equitable  adjustment 
to  which  the  appellant  is  entitled  by  resort 

to  the  so-called  "jury- verdict"  approach. 

Appeal  of  Power  City  Construction  &t  Equipment ,■ 
Inc.,   IBCA-490-4-65   (July  17,   1968)  75  I.  D.    185 

Where  a  contract  for  the  construction  of  a  road 

required  a  contractor  to  "observe  and  comply 
with  all  Federal,    State  and  local  laws,  "  but 
did  not  specifically  provide  for  compliance  with 
the  Fair  Labor  Standards  Act,    and  the  con- 

tractor was  ordered  by  the  U.S.    Labor  Depart- 
ment to  pay  overtime  wages  under  the  FLSA, 

a  claim  by  the  contractor  for  reimbursement  of 
such  overtime  wages  paid,    grounded  upon  an 

alleged  misrepresentation  by  the  procuring 
agency  of  the  applicability  of  the  FLSA  to  the 
work  will  be  dismissed  as  outside  the  jurisdic- 

tion of  the  Board. 

Under  a  contract  for  construction  of  a  road,    the 
Board  finds  that  rejection  by  the  contracting 

officer's  representative  of  the  subbase,    fol- 
lowing a  visual  inspection,    after  it  was  ready 

for  application  of  the  base  course,    and  his 
direction  to  reprocess  the  subbase,   were 
based  upon  an  erroneous   interpretation  of  the 
specifications  and  constituted  a  constructive 
change  entitling  the  contractor  to  an  equitable 
adjustment;  but  such  adjustment  may  not  in- 

clude the  contractor's  cost  of  utilizing  a  com- 
mercial testing  laboratory  to  establish  that 

the  Government's  rejection  was  unjustified, 
since  such  a  charge  is  an  expense  for  prepar- 

ing and  prosecuting  a  claim  and  is  unauthorized. 

Where  a  road  construction  contract  called  for  310 
tons  of  RC  asphalt,   which  is  not  readily  avail- 

able,   to  be  used  as  prime  coat,    and  the  con- 
tractor procured  the  entire  supply  necessary 

in  advance,   and  the  contracting  officer  there- 
after changed  the  type  to  MC  asphalt,   the  con- 

tractor was  entitled  to  recover  the  cost  of  con- 
verting the  unused  RC  asphalt  to  penetration 

asphalt  (the  most  economic  means  of  disposing 
of  the  excess). 

Where  a  contractor  under  a  iuad  construction  con- 
tract in  which  a  certain  pit  was  designated  as 

the  source  of  specified  material  was  directed 
to  blend  the  material  produced  with  blow  sand 
(it  having  been  ascertained  that  the  material 
produced  did  not  comply  with  the  specifications), 
an  adjustment  made  by  the  Government  to  com- 

pensate the  contractor  therefor  was  inadequate 
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in  that  the  contractor  was  paid  o...,,  <»c  the  unit 
price  rate  for  the  items  blended  and  should  also 
have  received  compensation  for  the  cost  of  in- 

creased crushing  and  other  difficulties  in  meet- 
ing the  requirements  of  the  specifications  re- 

sulting from  the  blending. 

Where  the  total  amount  of  cover  aggregate  re- 
quired by  the  Government  was  1272.  7  tons,  in- 

stead of  the  2230  tons  estimated  in  the  bid 
schedule,  under  a  road  construction  contract 

providing  for  payment  at  unit  prices  only  for 
work  that  was  actually  performed,  and  further 
providing  for  an  adjustment  of  contract  price 
in  the  event  of  increase  or  decrease  in 

quantity  only  in  several  specified  circumstances, 
in  the  absence  of  a  showing  that  the  exceptions 
are  applicable,    a  contractor  who  overproduced 

cover  aggregate  was  not  entitled  to  be  com- 
pensated therefor,    since  the  possibility  of  an 

underrun  was  foreseeable  and  it  appeared  that 

the  overproduction  resulted  from  the  con-, 
tractor's  inability  to  control  production. 

In  a  dispute  over  the  quantity  of  unclassified  ex- 
cavation performed  under  a  road  construction 

contract,   where  the  contractor's  measurement 
was  based  upon  the  average-end-area  method 
required  by  the  contract,    but  was  made  after 
aubbase  material  was  in  place,    and  the  Govern- 

ment was  unable  to  prove  that  it  utilized  that 
method,    in  the  absence  of  a  showing  that  the 
presence  of  the  subbase  resulted  in  an  error 
in  the  contractor's  calculation,    the  Board  finds 
that  the  contractor  established  its  claim  by  a 
preponderance  of  the  evidence;  however,    con- 

tractor is  not  entitled  to  recover  the  cost  of 

employing  an  independent  engineering  firm  to 
perform  the  measurement,    since  such  a 
charge  is  an  expense  of  preparing  and  prose- 

cuting a  claim  and  is  unauthorized. 

Appeal  of  James  Hamiliton  Construction  Company 
and  Hamilton's  Equipment  Rentals,   Inc.  , 
IBCA-493-5-65  (July  18,    1968)  75  I.  D.   207 

Where  a  contractor  under  a  contract  calling  for 
the  construction  in  90  days  of  an  underground 
electrical  distribution  system,  promptly  sub- 

mitted its  proposed  equipment  list  to  the  Gov- 
ernment for  advance  approval  and  conditioned 

its  orders  upon  such  approval,  as  required  by 
the  contract,  and  the  Government,  having 

knowledge  that  delivery  in  compliance  with  the 
contract  performance  period  was  uncertain 

(because  the  contractor's  supplier  would  not 
commence  production  until  all  details  were 
approved)  delayed  meeting  on  such  list  ana  in- 

stead issued  a  change  order  changing  the 
switches  on  transformers  to  be  installed,  with- 

out changing  the  contract  completion  date,  the 
burden  of  the  uncertainty  of  delivery  was  shifted 
to  the  Government  and  the  contractor  was  en- 

titled to  an  equitable  adjustment  extending  the 
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time  of  performance  which  reflected  the  full 

consequences  of  the  change,   including  an  allow- 
ance for  the  ensuing  delay  in  delivery  of  the 

equipment,  no  showing  having  been  made  that 
the  equipment  could  have  been  obtained  more 
expeditiously  elsewhere. 

Appeal  of  Schurr  &  Finlay,   Inc. 
(Aug.   27.    1968) 

IBCA-644-5-67 75  I.  D.  248 
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is  devoid  of  any  evidence  showing  that  the 
equitable  adjustment  for  the  overrun  quantities 
involved  should  reflect  the  same  unit  price  as 
had  previously  been  agreed  upon  in  a  change 
order  for  performing  similar  type  work. 

Appeal  of  United  Nations  Constructors,   Inc.  , 
IBCA-686-11-67  (Dec.    31,    1968) 

0 

The  Board  denies  a  claim  for  "Unnecessary  Ac- 
celerated Construction  Costs"  where  it  finds 

(i)  that  the  appellant  has  failed  to  offer  any  con- 
vincing evidence  to  show  that  a  particular  letter 

from  the  contracting  officer  relied  upon  by  the 
appellant  could  be  properly  construed  as  an 
order  for  the  delivery  of  cement  thereby  fur- 

nishing a  predicate  for  the  recovery  of  the  costs 

claimed  under  the  "Suspension  of  Deliveries" 
clause  when  cement  was  not  called  for  during 
1959;  and  (ii)  that  the  appellant  also  failed  to 
show  by  a  preponderance  of  the  evidence  that 
the  action  of  the  contracting  officer  in  refusing 
to  agree  in  advance  to  pay  a  portion  of  a  sug- 

gested wage  increase  under  a  related  contract 
(the  prime  contract  for  the  construction  of  the 
dam)  prolonged  a  strike  needlessly  and  thereby 
resulted  in  the  incurrence  of  a  portion  of  the 
costs  for  which  the  claim  was  made. 

Appeals  of  American  Cement  Corporaiion, 
IBCA-496-5-65  and  IBCA-578-7-66  (Dec.    2,    1968) 

75  I.  D.  378 

A  claim  for  additional  compensation  under  the  con- 
tract is  denied  where  the  Board  finds  that  the 

contractor's  interpretation  of  the  contract  terms 
fails  to  give  effect  to  the  clear  requirements  of 
the  specifications.  To  the  extent  that  the  claim 

may  involve  a  possible  mistake-in-bid,  the 
Board  notes  that  it  is  without  jurisdiction  in  the 
matter. 

Appeal  of  Campbell  &.  Speir,   IBCA-705-2-68 
(Dec.    10,    1968) 

Under  a  contract  containing  estimated  quantities, 
unit  prices  and  a  variation  in  quantities  provi- 

sion authorizing  an  equitable  adjustment  if  the 
work  actually  required  varied  from  the  esti- 

mated quantities  in  excess  of  stated  percent- 
ages,  the  Board  finds  (i)  that  the  contract 

language  does  not  support  the  appellant's  con- 
tention that  it  is  entitled  to  a  greater  equitable 

adjustment  than  had  been  allowed  by  the  con- 
tracting officer;  (ii)  that  no  special  circum- 

stances were  shown  to  exist  warranting  a 
restrictive  interpretation  of  the  variation  in 
quantities  provisions;  and  (iii)  that  the  record 

The  Board  found  that  a  general  specification  pro- 
viding that  common  excavation  will  include  all 

required  excavation,  and  that  common  excavation 
shall  be  performed  to  the  lines  established  by 
the  contracting  officer  should  not  be  treated  as 
over-riding  the  standard  construction  contract 
"Changes"  clause  or  an  extra  work  provision. 
An  equitable  adjustment  was  authorized  under 
which  payment  would  be  made  for  the  additional 
expense  (beyond  a  unit  price)  of  excavating  and 
backfilling  excess  quantities  of  materials, 
where  the  Government  ordered  a  core  trench 

18-20  feet  in  depth,  father  than  one  approxi- 
mately 10  feet  in  depth,  as  shown  in  a  Govern- 

ment drawing  made  part  of  the  contract. 

Appeal  of  Robert  A.   and  Bert  Salveson. 
IBCA-697-2-68  (Jan.    13.    1969) 

The  Board  denies  a  first  category  changed  condi- 
tions claim  under  a  contract  for  the  construction 

of  a  network  of  open  ditch  and  buried  pipe  drains 
where  it  finds  that  the  contractor  has  failed  to 
show  that  the  conditions  encountered  were  mate- 

rially different  from  those  indicated  in  the  con- 
tract,   it  being  noted  that  the  data  given  in  the 

explaration  logs  reflected  the  use  of  a  power 
auger  using  a  4 -inch  bit  as  had  been  shown  on 
the  contract  drawings,    while  the  wellpoints  in- 

stalled by  the  contractor  involved  the  use  of 
water  jets.     Also  noted  was  the  apparent 
absence  of  reliance  upon  the  exploration  logs 
in  planning  the  work. 

The  Board  denies  a  second  category  changed  con- 
ditions claim  under  a  contract  for  the  construc- 

tion of  a  network  of  open  ditch  and  buried  pipe 
drains  where  it  finds  (i)  that  the  specifications 

clearly  apprised  the  contractor  that  the  work 
would  be  performed  in  an  irrigated  area;  (ii)  that 
a  site  investigation  disclosed  or  should  have 
disclosed  the  marshy  and  boggy  character  of  the 
area  in  which  the  drain  would  be  constructed; 
and  (iii)  that    construction  problems  created  by 
the  presence  of  water  could  be  expected  to  be 
compounded  by  soil  conditions  shown  by  the 
exploration  logs  included  in  the  contract  drawings 
for  the  area  in  question--  they  showed  the  soil 
encountered  in  the  course  of  drilling  to  be  sub- 

ject to  "severe  caving"  and  as  having  "no  cemen- 
tation. "    The  Board  also  discounted  the  probative 
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effect  of  the  experience  of  another  contractor 
who  had  also  constructed  drains  in  close  prox- 

imity to  the  area  involved  in  the  appeal,    noting 
(i)  that  the  other  contract  had  not  been  offered 
in  evidence;  (ii)  that  it  appeared  such  work  had 
been  performed  some  two  years  previous  to  the 
time  in  question;  and  (iii)  that  except  for  the 
unsupported  allegations  of  the  appellant  there  was 
no  evidence  to  show  that  the  conditions  pre- 

vailing at  that  time  were  comparable    to  those 
encountered  by  the  contractor  of  which  he  had 
been  forewarned. 

Appeal  of  Roger  V.    Burke  .    IBCA-661 -8-67 
(Feb.   6,    1969) 

A  category  (b)  changed  conditions  is  not  establish- 
ed by  a  contractor  showing  that  it  was  pre- 

vented from  completing  an  access  road  to  the 
work  site  because  the  route  chosen  trespassed 
upon  adjacent  Crow  Indian  Tribal  lands,  where 
(i)  means  of  access  to  the  work  under  a 

reservoir  clearing  contract  was  the  contrac- 
tor's responsibility;  (ii)  the  Government's 

permission  to   \mprove  an  existing  trail  into 

an  access  road  was  predicated  upon  the  con- 
tractor staying  upon  Government  land;  and 

(iii)  the  conditions  encountered  arose  subse- 
quent to  the  execution  of  the  contract. 

Appeal  of  E.  R.    McKee  Construction  Company, 
IBCA-561-5-66  (Mar.    4,    1969) 

subcontractor's  failure  to  solve  other  production 
and  processing  problems  was  the  primary  rea- 

son for  the  subcontractor's  late  delivery  of  pre- 
cast concrete  panels;  in  addition,   it  was  deter- 

mined that  proof  was  lacking  as  to  the  effect  of 

the  shortage  of  panels"  upon  the  overall  delay 
in  completion  of  the  large  project.     The  latter 
type  of  deficiency  in  proof  also  was  found  to 
exist  with  respect  to  the  second  alleged  cause 

of  delay- -an  overrun  in  the  installation  of  rock 
bolts  in  a  tunnel  and  shaft;  further,   the  appel- 

lant did  not  show  that  a  unit  price  applicable  to 
the  rock  bolt  work  had  produced  an  inequitable 
sum  representing  overhead. 

Appeal  of  Allen  M.    Campbell  Company,   General 
Contractors,   Inc.  ,  IBCA-722-7-68  (Mar.    28,    1969) 

Under  a  contract  for  the  construction  of  trans- 
mission lines,  a  contractor  is  not  entitled  to 

an  increase  in  its  unit  bid  prices  to  reflect  the 
costs  of  sagging  conductors  because  the  words 

"and  sag]'  were  omitted  from  the  description 
of  two  items  in  the  bid  schedule,  where  the 
Board  finds  that  the  specifications  indicated 
that  sagging  was  required  .for  such  items  but 
that  in  the  circumstances  present  the  omission 

of  the  words  "and  sag"  from  the  bid  schedule 
for  the  items  in  question  obligated  the  contrac- 

tor to  seek  clarification  of  the  patent  ambiguity 
prior  to  bidding  in  any  event,   if  he  intended  to 
bridge  the  crevasse  in  his  own  favor. 

Where  a  contract  called  for  the  construction  of 

steel  electric  transmission  towers,  a  substan- 
tial increase  in  the  weight  of  such  towers  over 

the  estimated  weight  stated  in  the  bidding  spec- 
ifications constituted  a  constructive  change, 

for  which  the  contractor  was  entitled  to  an 

equitable  adjustment;  but  the  matter  will  be 
remanded  to  the  contracting  officer  for  determi- 

nation of  the  equitable  adjustment  inasmuch  as 
the  contractor  has  presented  no  basis  for  such 

adjustment  other  than  the  "total  cost"  approach, 
and  resort  to  that  approach  is  unwarranted. 

Appeal  of  R.  C.    Hughes  Electric  Co.  ,  Inc.   and 
Donovan  Construction  Co.   as  Joint  Venture, 

IBCA-604-11-66  (Mar.    10,    1969) 

A  contractor  was  not  entitled  to  an  additional  pay- 
ment under  a  construction  contract  when  the 

request  for  payment  was  based  upon  the  theory 
that  two  specified  delays  had  caused  overhead 
costs  to  be  incurred  over  a  period  which  extenc 
ed  beyond  the  originally  scheduled  completion 
date.     The  Board  found  that  the  first  named 
delay  was  only  an  incidental  matter,   and  that  a 

Appeal  of  the  Brandon  Company,   Inc. 
IBCA-621-1-67  (Apr.    11,    1969) 

Where,  in  a  related  appeal,  an  equitable  adjust- 
ment was  allowed  to  a  contractor  for  specified 

grading  work  performed  pribr  to  the  issuance 
of  a  major  contract  modification  involving  the 
processing  of  soil  cement  for  a  road,  which 
adjustment  would  include  labor  and  equipment 

expense  associated  with  such  grading,  the  con- 
tractor was  not  entitled  to  isolate  and  be  paid 

for  additional  grading  on  the  basis  of  a  contract 
j     unit  price  schedule  found  by  the  Board  to  be 

/  |  inapplicable.     The  grading  in  question  was  only 
I  one  phase  of  the  work  performed  under  the 
/  modified  method  and  additional  costs  that  may 
/   have  been  incurred  during  that  phase  could 

/  not  be  considered  separately,  since  the  equit- 
able price  adjustment  allowable  for  changed 

work  should  be  determined  on  the  basis  of  the 

difference  between  the  work  originally  speci- 
fied and  the  work  as  changed  and  actually 

performed  by  the  contractor- -here  costs  that 
would  have  been  incurred  under  the  originally 
specified  processing  method  may  have  been 
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saved  under  the  modified  method  because 

certain  steps  (such  as  the  use  of  designated 
equipment)  were  eliminated. 

Appeals  of  Coe  Construction,  Inc. , 
IBCA-632-4-67,   IBCA-687-1 1-67  (May  28,    1969) 

76  I.  D.  88 

Where  the  parties  were  unable  to  agree  on  the 
amount  of  the  equitable  adjustment  to  which  the 
contractor  is  entitled,  the  Board  determined  the 

amount  thereof  applying  the  guidelines  estab- 
lished in  its  earlier  decision  sustaining  the 

appeal. 

Appeal  of  R.  C.  Hughes  Electric  Co.  ,   Inc.   and 
Donovan  Construction  Co.  ,   as  Joint  Venture, 
IBCA- 604- 11-66  (June  17,   1969) 

A  contractor  is  entitled  to  an  equitable  adjustment 
for  a  constructive  acceleration  based  upon  the 

late  delivery  of  Government-furnished  rigid 
aluminum  bus  where  the  contractor  timely  re- 

quested,  and  the  Government  denied,   a  time 
extension  asking  for  good  summer  days  the 
following  year,   for  good  summer  days  lost  due 
to  the  delay,   and  where  the  evidence  showed 
that  an  essential  operation  in  the  installation 
of  the  bus  was  unusually  vulnerable  to  adverse 
winter  weather.     While  a  lack  of  a  reasonable 

effort  on  part  of  the  Government  to  secure  de- 
livery of  Government-furnished  property  may 

provide  a  basis  for  the  Bonneville  Power 
Administration  to  allow  a  contractor  delay 
costs  under  the  Bonneville  Power  Administra- 

tion Government-furnished  property  clause, 
such  delay  costs  may  not  be  considered  by  the 
Board  in  an  equitable  adjustment  based  upon  a 
constructive  acceleration.     The  equitable  ad- 

justment is  limited  to  consideration  of  costs 
incurred  in  the  acceleration  and  not  in  the 
delay. 

DISPUTES  AND  REMEDIES — Continued 

E_quii table  Adjustments   — Continued 
A  well  driller  is  entitled  to  an  equitable  adjustment 

for  a  constructive  change  where  a  preponderance 
of  evidence  showed  that  a  significant  layer  of  fine 
sand  was  encountered  for  which  the  Government 

specified  gravel  pack  was  too  coarse  measured 
by  the    Government's  own  design  criteria,   and 
where  the  well  had  collapsed  at  the  level  where 
the  fine  sands  were  encountered.     The  Board 
denied  an  equitable  adjustment  for  a  second  col- 

lapsed well,  however,   on  the  ground  that  the 
evidence  failed  to  show  that  the  collapse  was  due 

to  the  inadequacy  of  the  Government's  design. 

Appeal  of  Beylik  Drilling,   Inc. 
(Feb.    16,    1970) IBCA-747-12- 

The  Board  denies  a  claim  for  additional  compensa- 
tion where  an  examination  of  the  plans  and  speci- 

fications rebuts  a  contractor's  contention  that 
they  indicated  sufficient  suitable  soil  would  be 
available  from  excavation  to  construct  the 
embankment  and  the  contractor  fails  to  offer  any 
evidence  to  show  that  such  variation  as  existed 

between  staking  and  the  plans  exceeded  the  limits 

of  permissible' deviation. 

Appeal  of  Lawrence  L.   Jaeger,  IBCA-774-4-69 
(Feb.   19,   1970) 

In  the  absence  of  actual  cost  data  for  a  large  part  of 
the  claimed  extra  costs  and  in  circumstances 
where  estimates  of  such  costs  have  been  based 

primarily  on  formula  cost  of  ownership  figures 
for  equipment  for  the  time  involved,   formula 
calculations  of  fuel  and  oil  costs,   and  a  pro  rata 
distribution  of  labor  costs,   the  Board  will  use  a 

jury  verdict  approach  to  determine  the  amount  of 
an  equitable  adjustment  for  a  changed  condition  to 
which  the  contractor  is  entitled. 

Appeal  of  Ray  D.   Bolander  Company,   Inc., 

IBCA-331  (Mar.  30,    1970)    77I.D.    31   

Appeal  of  Tyee  Construction  Company, 
IBCA-692-1-68  (June  30,    1969)     76  I.  D.   118 

Although  proof  of  the  reasonableness  of  a  unit  bid 

price  for  excavation  negates  the  contracting  offi- 
cer's conclusion  of  an  improvident  bid,   that  con- 

clusion having  led  to  the  refusal  of  an  equitable 
adjustment  for  a  changed  condition,    it  does  not 

support  the  contractor's  claim  for  an  adjustment 
based  upon  total  costs.     In  view  of  the  less  than 
satisfactory  evidence  of  costs,   the  Board  will  use 
a  jury  verdict  approach  to  establish  the  amount 
of  the  equitable  adjustment. 

Appeal  of  Webber  Constructors,  Inc.  , 
(Formerly  Harris  Paving  and  Construction  Company) 

IBCA-721-6-68  (Sept.   23,-1969)         76  I.  D.    268 

When  unavailability  of  right-of-way  results  in  an 
unreasonable  delay  in  Issuing  a  notice  to  proceed, 
tnere  may  result  a  constructive  suspension  of 
work  requiring  an  adjustment  for  the  Increased 
costs  necessarily  caused  by  the  delay.     The  costs 
may  include  both  those  Incurred  during  the  period 
of  the  delay  and  those  incurred  later  as  the  direct 
consequence  of  the  delay. 

The  release  of  transmission  line  right-of-way  in 
discontinuous  lengths  which  seriously  disrupts  the 
right-of-way  clearing  operation  results  in  a  con- 

structive change  entitling  the  contractor  to  an  eq- 
uitable adjustment  for  the  added  costs  of  clearing 

due  to  the  disruption  of  work. 
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A  written  order  to  the  contractor  to  complete  work 
by  the  date  fixed  in  the  contract  for  completion  is 
an  order  to  accelerate  constituting  a  change  when 
at  the  time  of  issuance  the  contractor  was  admit- 

tedly entitled  to  extensions  of  time  which  had  been 
requested  but  not  yet  granted,  and  the  contractor 
in  fact  accelerates.     The  contractor  is  entitled  to 
an  equitable  adjustment  for  the   increased  costs 
due  to  the  accelerated  effort. 

Appeal  of  L.   O.   Brayton  fa  Company, 
IBCA-641-5-67  (Oct.    16,    1970)        77I.D.  187 

When,  at  the  time  the  contractor  commences  work, 
the  Government  (i)  presents  to  the  contractor  a 

revised  set  of  drawings  for  a  sprinkler  irriga- 
tion system  and  (ii)  modifies  the  design  of  a 

fence  from  a  contour  fence  to  a  atepped  fence, 
the  contractor  is- entitled  to  an  equitable  adjust- 

ment and  time  extensions  for  vJie  constructive 
changes  effected. 

Appeal  of  Herman  H.   Neumann  Construction  Compa- 
n&  IBCA-761-1-69    (Oct.    16,   1070) 

A  contractor  is  not  entitled  to  additional  compensation 
beyond  the  contract  price  specified  in  a  supply 
contract  for  labricating  a  cryostat,    for  correcting 
nonconforming  material  in  tubing  lines  pursuant  tc 
the  Inspection  clause  of  the  contract. 

Appeal  of  Cryogenic  Associates,    Inc.  ,  IBCA-861 -7-70 
(June  29,    1971) 

A  claim  for  an  equitable  adjustment  under  the  Changes 
clause  to  reflect  the  cost  of  installing  an  automatic 
fire  prevention  sprinkler  system  during  construction 
of  a  building  is  denied  where  the  contract  specifica- 

tions clearly  called  for  such  a  system  and  were 
complementary  to  the  drawings  under  the  contract 
provision  which  states  that  anything  shown  in  one 
and  not  in  the  other  will  be  of  like  effect  as  if 
shown  on  both. 

CONTRACTS— Continued 

DISPUTES  AND  REMEDIES  — Continued 

E^uitab_le  Adjustment^  — Continued 

A  contractor  under  a  contract  for  the  construction  of 
a  dam  whose  claims  fall  within  the  purview  of  the 

Changes  and  Changed  Conditions  clauses  and  who 
asserts  that  its  records  provide  a  proper  basis  for 
evaluating  costs  of  labor  and  materials  but  that  its 
equipment  records  are  incomplete,  is  not  entitled  to 
recover  such  equipment  costs  pursuant  to  a  clause  of 

the  contract  providing  that  any  allowance  for  equip- 
ment used  in  performing  extra  work  shall  be  deter- 

mined from  the  schedule  of  average  ownership  expense 

listed  in  "Contractors'  Equipment  Ownership  Expense" 
published  by  the  Associated  General  Contractors  of 
America,  where  the  provision  also  states  that  the 

application  of  such  allowances  to  changes  ordered 
pursuant  to  the  Changes  and  Changed  Conditions 
clauses  is  optional  with  the  contracting  officer 

and  the  evidence  in  the  record  provides  a  more  suit- 

able basis  for  establishing  the  contractor's  equip- 
ment costs. 

Steenberg  Construction  Company,  IBCA-520-10-65 
(May  8,  1972)  79  I.D.  158 

Where  the  Government  required  hydrostatic  tests 
of  pipes  in  excess  of  those  specified  by  the 

contracts,  the  Board  rules  that  the  contractor's 
entitlement  to  compensation  for  such  tests 
could  properly  turn  on  the  results  of  the  tests 
inasmuch  as  the  Inspection  and  Acceptance  Clause 

of  the  General  Provisions  (Standard  Form  2  3-A, 
April  1961  Edition)  allows  the  Government  at  any 
time  before  final  acceptance  of  the  entire  work 
to  request  the  removal  of  completed  work  at  the 
contractor's  expense  if  the  work  does  not  conform 
to  contract  requirements  and  for  an  equitable 
adjustment  to  the  contractor  if  the  work  does 
conform  to  the  contract. 

Appeal  of  Mattefs  Construction  Company, 

IBCA-870-9-70  (Aug.  18,  1971) 

Recovery  by  a  contractor  under  a  contract  for  the 
construction  of  a  dam  who  alleged  that  all  of  its 
claims  against  the  Government  were  inseparable  and 
that  payment  should  be  made  on  the  basis  of  its 
total  expenditures  less  contract  receipts  is  denied 

where  the  contractor's  records  were  such  that  allo- 
cation of  costs  to  specific  claims  could  be  made  and 

the  reasonableness  of  such  total  costs  and  the 

Government's  responsibility  therefor  were  not  estab- 
lished.  In  such  circumstances  the  Board  found  that 

resort  to  the  jury  verdict  approach  for  determining 
the  amount  of  the  equitable  adjustment  was  warranted, 

since  the  Government's  evidence  respecting  costs  was 
also  not  segregated  to  specific  claims. 

Where  the  evidence  failed  to  support  the  contrac- 

tor's claim  as  to  the  amount  of  extra  repair 
work  and  testing  required  by  the  Government 
and  the  quantity  of  pipe  which  was  improperly 
rejected  and  there  was  substantial  evidence 
that  the  contractor  had  underbid  the  work  and 

that  a  significant  portion  of  the  contractor's 
costs  in  addition  to  its  estimates  was  due  to 
factors  such  as  unproven  or  unsuitable  machinery 

and  equipment,  improper  maintenance  and  inexperi- 
enced and  unskilled  labor,  justification  for  the 

total  cost  method  of  computing  an  equitable 

adjustment  has  not  been  established.   The  Board 
holds  that  the  equitable  adjustment  due  the 
contractor  may  properly  be  computed  on  the 

basis  of  summaries  of  costs  from  appellant's 
books  and  records,  overruling  a  Government  objec- 

tion to  such  cost  presentation  made  for  the  first 
time  on  brief  that  the  books  and  records  from 
which  the  summaries  were  prepared  were  not 
available  at  the  hearing,  since  the  record 
revealed  that  appellant  had  repeatedly  offered 
to  make  its  records  available  for  audit  by  the 
Government  prior  to  the  hearing. 

A  contractor's  claim  for  interest  as  part  of 
an  equitable  adjustment  was  denied  where  there 
was  no  evidence  of  specific  loan  transactions 
or  of  payments  of  interest  in  the  record. 

Appeals  of  Cen-Vi-Ro  of  Texas, 
and  IBCA-755-12-68  (Feb.  7,  1973) Inc. ,  IBCA-718-5-68 

80  I.D.  29 
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Where  the  Government  is  obligated  to  "compensate" 
the  contractor  for  restoring  damaged  work  under  a 

contract  provision  entitled  "Contractor's  Responsi- 
bility for  Work,"  the  word  "compensate"  is  consid- 

ered to  have  a  different  and  more  limited  meaning 

than  the  words  "equitable  adjustment"  used  in  other 
provisions  of  the  contract. 

Brezina  Construction  Co.  Inc.  ,  IBCA-757-1-69 
(Aug.  10,  1973)  80  I.D.  558 

Jurisdiction  — Continued 

Claims  for  extra  costs  of  performance  allegedly 

caused  by  the  Government's  excessive  delay  in 
approving  shop  drawings  required  by  it  pursuant 
to  the  terms  of  a  construction  contract  are 
claims  for  breach  of  contract.     Such  claims  are 
beyond  the  jurisdiction  of  the  Board  of  Contract 
Appeals  to  decide,   in  the  absence  of  an  appro- 

priate Suspension  of  Work  clause  or  other 
provision  authorizing  a  price  adjustment  for such  a  delay. 

Where  the  Government  ordered  a  delay  in  work  pending 
a  determination  as   to  methods   to  be  used  in  string- 

ing conductor  for  power  lines   and  a  further  delay 
pending  receipt   of  bolts  of   the   length  specified 
by  the  drawings   for  tower  assembly,    the  contractor 
was  entitled  to  an  adjustment   for  the   resulting 
costs   in  accordance  with  the   Suspension  of  Work 
clause.      The  evidence   showed   that   the  delay  re- 

garding bolts,   which  were   to  be   furnished   as  GFP, 
was   only  one-half  day  but  was   due   to   the   fact 
the  drawings   specified  bolts  of  an   incorrect 
length.      The  specifications  were   thus  defective 
and   it   is  well  settled  that  any  delay  due   to 
defective  specifications   is  unreasonable. 

Appeal  of   Electrical  Enterprises,    Inc..    IBCA-971-8-72 
(Mar.    19,    1974)  81  I.D.     114 

Appeal  of  Craftsmen  Construction  Co.  ,   Inc.  , 
IBCA-360,   IBCA-361  (Mar.    25,    1965)    72  I.  D.    134 

motion  to  dismiss  an  appeal  for  lack  of 
jurisdiction,   on  the  ground  that  the  claims 
involved  are  for  breach  of  contract,   will  be 
denied,  where  it  appears  that  the  theory  of 
breach  is  based  on  the  contracting  officer's 
characterization  of  the  claim  in  his  decision, 
supported  by  insufficient  facts,   as  being  one 
for  an  alleged  breach  of  contract,   and  where 
it  appears  that  there  are  substantial  issues 
of  fact  involving  the  possibility  that  the  claim 
is  properly  for  consideration  under  the  con- tract. 

Where  under  a  contract   for  a  printing  press  a 
contractor   is  required   to   furnish  a  device 
known  as  a  punch  in  order  to  meet   its  alleged 
contractual  obligation  and  where  the  evidence 
of  record   shows  that   the  punch  was   listed  as 
an  optional   item  of  equipment   in  the  descrip- 

tive literature  accompanying  the  bid  upon  which 
the  contract  was  based,    the   Board  determines 
the  contract   price  should  be  equitably  adjusted 
to  reflect   the   furnishing  of   the  punch. 

Appeal   of  Harris-Seybold  Company    (A  Division  of 

n":1rr"ls-In"t"ertype    Corporation)  ,    IBCA-1017-1-74 (Nov.    27,   1974)  81   I.D.    663 

Appeal  of  Charles  C.    Crane,   IBCA-467- 1 1-64 

(Apr.    1,    1965) 

A  motion  to  remand  an  appeal  will  be  denied, 
where  it  is  alleged  in  the  moving  papers  that 
the  decision  of  the  contracting  officer  was 
not  made  solely  by  him  because  of  a  statement 
therein  that  certain  matters  had  been  submitted 
to  another  Government  office  for  opinion  but 
where  it  also  appeared  from  the  files  available 
to  the  Board  that  the  decision  as  a  whole  was 

made  solely  by  the  contracting  officer,  who 
properly  had  asked  others  for  information  and advice. 

Jurisdiction 

A  claim  for  additional  compensation  for  costs 
incurred  because  of  the  Government's  failure 
to  make  available  a  right-of-way  for  the  con- 

struction of  transmission  lines,   and  asserted 
by  the  contractor  to  be  due  to  the  Government's 
negligence,   is  a  claim  for  breach  of  contract. 
Such  a  claim  is  beyond  the  jurisdiction  of  a 
contracting  officer  or  Board  of  Contract  Appeals 
to  decide,   in  the  absence  of  an  appropriate 
Suspension  of  Work  clause  authorizing  a  price 
adjustment. 

Appeal  of  Hoak  Construction  Company,   IBCA-353 
(Jan.    27,    1965) 

Appeal  of  Barringer  and  Botke,  IBCA-428-3- 
(Apr.    19,    1965) 

A  motion  to  dismiss  an  appeal  as  to  a  portion  of 
the  claims  involved  on  the  ground  of  lack  of 
jurisdiction  of  the  Board  of  Contract  Appeals 
will  be  denied,   where  it  appears  that  factual 
issues  are  present  as  to  the  jurisdictional 

questions  raised  by  the  motion  and  the  dis- missal of  such  claims  would  be  a  denial  of 

appellant's  right  to  be  heard. 

Appeal  of  Cosmo  Construction  Company, 
IBCA-468-12-64  (Apr.    27,    1965) 
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A  motion  to  remand  an  appeal  to  the  Contracting 
Officer  for  issuance  of  supplemental  findings 
and  decision  will  be  denied,  when  it  appears 
that  the  issues  are  clear  and  that  any  further 
documents  or  arguments  considered  necessary 

for  support  of  the  Government's  position  may 
be  furnished  by  the  Government  and  included 
in  the  appeal  file  prior  to  a  hearing. 

Appeal  of  Guy  F.   Atkinson  Company,   et  al.  , 
IBCA-385  (Apr.    28,    1965) 

The  Board  of  Contract  Appeals  will  dismiss  an 

appeal  from  a  contracting  officer's  decision 
which  involves  the  same  contractor  and  the 

identical  issues  which  were  decided  in  a  prior 
decision  of  the  Board. 

"ompany.   Inc.  , Appeal  of  Henly  Construction 
IBCA-366  (May  3,    1965) 

A  motion  to  dismiss  an  appeal  on  the  ground  of 

alleged  lack  of  legal  basis  for  appellant's  claim 
will  be  denied,   where  it  appears  that  there  are 

involved  issues  of  fact  and  questions  of  law  re- 
quiring the  production  of  evidence  at  a  hearing 

for  completion  of  the  administrative  record, 
and  where  the  dismissal  of  such  claim  would  be 

a  denial  of  appellant's  right  to  be  heard. 

Appeal  of  Borsberry  Construction  Company, 
IBCA-469-12-64  (May  26,    1965) 

CONTRACTS— Continued 

DISPUTES  AND  REMEDIES  — Continued 

Jurisdiction  — Continued 

An  appeal  will  be  dismissed  for  lack  of  jurisdic- 
tion as  to  claims  of  the  contractor  for  expenses 

of  delays  allegedly  caused  by  the  Government, 
where  such  delays  are  not  compensable  under 
the  provisions  of  the  contract. 

Appeal  of  Peter  Kiewit  Sons'  Company,   IBCA-405 
(Oct.    21,    1965)  72  I.  D.    415 

A  motion  by  the  Government  to  dismiss  an  appeal 

will  be  granted  when  it  is  shown  by  the  pre- 
ponderance of  the  evidence  that  the  appeal  was 

not  filed  within  30  days  after  the  contractor 

received  the  contracting  officer's  findings  and decision. 

Appeal  of  Construction  Helicopters,   Inc.  , 
IBCA-505-7-65  (Dec.    28,    1965) 

Where  the  Government  files  a  motion  to  dismiss 

an  appeal  on  the  grounds  that  the  claims  in- 
volved are  for  breach  of  contract  and  where  the 

record  discloses  that  the  contracting  officer 

has  never  passed  upon  the  appellant's  conten- 
tions that  the  claims  asserted  are  cognizable 

under  the  Changes  clause  or  the  Changed  Conditions 
clause,   the  appeal  will  be  remanded  to  the  con- 

tracting officer  for  decision  on  the  questions 

presented  and  the  Government's  motion  to 
dismiss  the  appeal  will  be  denied. 

Appeal  of  E.  R.    McKee  Construction  Company, 
IBCA-502-6-65  (Dec.    28,    1965) 

Under  construction  contracts  incorporating  the 
provisions  of  the  Davis-Bacon  Act  covering 
minimum  wage  rates,  where  the  principal 
disputes  concern  the  question  of  whether  or 

not  work  was  performed  "directly  upon  the 
site  of  the  work"  as  provided  in  the  Act,  and 
where  current  interpretations  of  the  Depart- 

ment of  Labor  and  the  Comptroller  General 
are  in  conflict,  the  Board  will  decline  to 

exercise  jurisdiction  over  the  appeal,  pur- 
suant to  the  doctrine  of  forum  non  conveniens, 

and  the  appeal  will  be  dismissed. 

Appeal  of  Electrical  Constructors, 
IBCA-479-1-65  (July  9,    1965)     72  I.  D.   269 

A  motion  lor  summary  judgment  and  for  dismissal 
of  an  appeal  will  be  denied  where  it  appears  that 
there  are  involved  issues  of  fact  and  questions 
of  law  requiring  the  production  of  evidence  at 
a  hearing  for  .completion  of  the  administrative 
record.     The  rules  and  procedures  of  the  Board 
of  Contract  Appeals  do  not  provide  for  summary 
judgment  in  favor  of  either  party. 

Appeal  of  Ralph  Child  Construction  Company, 
IBCA-481-2-65  (Sept.    28,    1965) 

A  Government  motion  to  stay  proceedings  or, 
alternatively,   to  remand  an  appeal  to  the  co 
trading  officer,    will  be  denied  where  the 
claims  upon  which  it  is  proposed  to  issue 
findings  are  not  embraced  within  the  notice 
of  appeal  involved  in  the  matter  pending 
before  the  board. 

Appeal  of  American  Cement  Corporation, 
IBCA-496-5-65  (Jan.   6,    1966) 

A  letter  in  mere  explanation  of  a  claim  for 
payment  for  extra  material,   which  had  been 
denied  by  the  contracting  officer,   will  not  be 
regarded  as  an  appeal  from  that  decision, 
because  it  failed  to  evince  a  present  intention 
to  appeal  to  higher  authority. 

Appeal  of  Borgan  Construction  Company, 
IBCA-476-1-65  (Jan.    19,    1966) 

A  contractor's  request  that  the  liquidated  damages 
assessed  for  an  unexcused  delay  be  substantial- 

ly reduced  was  denied,   where  it  was  found  that 
contract  language  clearly  authorized  the  assess- 

ment made  and  where,    consequently,    the  Board 
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was  without  jurisdiction  in  the  matter,    irre- 
spective of  whether  the  request  were  to  be 

viewed  as  asking  reformation  of  the  contract 
seeking  remission  of  liquidated  damages. 

Appeal  of  American  Ligurian  Company,    Inc.  , 
IBCA-492-4-65  (Jan.    21,    1966)         73  I.  D.    i5 

An  appeal  will  be  dismissed  for  lack  of  jurisdiction 
where  it  is  clearly  based  upon  alleged  breach  of 
contract,    there  being  no  requirement  that  the 
Board  make  findings  of  fact  for  possible  review 
by  the  courts,    in  view  of  the  holding  in  United 
States  v.    Utah  Construction  and  Mining  Co.  , 

334         U.S.      394  (June  6"7~I  96TTT 

Where  a  notice  of  appeal  states  that  a  findings  of 
fact  is  erroneous  but  a  letter  accompanying  the 
appeal  advises  that  there  is,    in  fact,    no  objec- 

tions to  any  of  the  findings  and  that  the  appeal 
has  been  taken  only  as  a  precaution  against 
having  a  claim  to  be  asserted  later  prejudiced 
in  any  way,    the  appeal  will  be  dismissed  since 
there  is  no  justiciable  issue  in  dispute  and 
there  is  no  question  presented  for  decision  by 
the  Board  to  which  its  jurisdiction  can  attach. 

Appeal  of  Geo.  Prospectors,    Inc.  , 
1BCA-494-5-65  (Feb.   25,    1966) 

Appeals  of  Christy  Corporation.    IBCA-461-10-64, 
IBCA-569-5-66   (June  20,   1966) 

Where  the  exceptions  to  a  "Release  on  Contract" 
specifically  designate  particular  claims  and 
amounts  as  being  excluded  from  the  effect  of  the 
release,   a  further  claim  made  thereafter,    that 
cannot  reasonably  be  considered  to  be  within 
the  claims  enumerated  in  the  exceptions  is 
barred  by  the   release  provisions  and  will  be 
dismissed. 

Appeal  of  R.  A.    Heintz  Construction  Company, 

IBCA-403  (June  30,    1966;  73  1.  D.  196" 

A  motion  to  dismiss  an  appeal  will  be  denied  where 
it  appears  that  the  Board  of  Contract  Appeals 
has  jurisdiction  concerning  the  subject  matter, 

the  appellant  is  entitled  to  a  hearing,  and  sub- 
stantial issues  of  fact  exist. 

Appeal  of  William  L.  Lemesany  d/b/a  Lemesany 
Roofing  and  Insulation  Company,  IBCA-533- 12-65 
(Apr.    20,    1966) 

The  Government  is  entitled  to  utilize  tests  not 
called  for  in  the  contract  to  ascertain  whether 

the  specifications  have  been  met,   but  may  be 
required  to  adjust  the  contract  price  if  strictei 
tests  are  applied  than  those  specified  in  the 
contract;  however,  the  testing  requirements 
of  the  Government  engineer  did  not  warrant  a 
partial  shutdown  of  the  job  by  the  contractor, 

and  its  claim  for  the  expense  of  such  a  shut- 
down, based  upon  the  assertion  that  the  re- 

quirement for  additional  testing  was  unreason- 
able and  arbitrary  will  be  dismissed  as  one 

sounding  in  breach  of  contract  over  which  the 
Board  will  not  exercise  jurisdiction. 

Appeal  of  Electro,  Inc.  ,  IBCA-473-1-65 
(May  6,    1966) 

An  appeal  will  be  dismissed  for  lack  of  juris- 
diction where  the  claim  on  which  it  is  based 

is  for  expenses  incurred  during  a  period  when 
the  work  was  delayed  because  of  unusually 
severe  weather,  and  the  contract  contains  no 
provision  for  additional  compensation  for 
delays  resulting  from  such  weather. 

Appeal  of  Patrick  Harrison, 
(May  24,    1966) 

Inc.  ,   IBCA-510-8-65 

The  Board  is  without  jurisdiction  to  consider  an 
appeal  that  is  untimely  filed. 

Appeal  of  Beasley  Engineering  Company, 
IBCA-568-5-66  (July  12,    1966) 

A  motion  to  dismiss  an  appeal  in  part  on  the 
ground  that  a  portion  of  the  claims  were 
denied  in  a  previous  decision  of  the 
contracting  officer  from  which  no  appeal 
was  taken,    will  be  denied  where  it  appears 
that  certain  of  the  claims  involved  in  the 
present  appeal  were  not  then  decided,  and 
substantial  issues  of  fact  are  present  with 
respect  to  the  identity  of  the  claims  that 
were  alleged  to  have  been  decided  previously. 

Appeal  of  Tecon  Corporation.    IBCA- 536-12-65 
(Aug.    10,    1966) 

The  Board  has  jurisdiction  of  a  contractor's  claim 
for  quantities  of  cement  delivered  in  excess  of 

the  aggregate  estimated  requirements  for  ce- 
ment for  the  Glen  Canyon  Dam  and  Power  Plant, 

irrespective  of  whether  the  contract  is  a  re- 
quirements contract  and  without  regard  to 

whether  the  interpretation  of  the  contract  in- 
volves the  determination  of  questions  of  fact, 

mixed  questions  of  law  and  fact  or  questions of  law  only. 

A  contractor's  characterization  of  a  claim  for 
unnecessary  accelerated  construction  costs 
of  a  cement  producing  plant  as  a  claim  for 
breach  of  contract  will  not  preclude  the  Board 
from  scheduling  a  hearing  on  the  claim  where 
the  contracting  officer  expressly  states  that  the 
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contractor  must  be  relying  upon  some  order 

from  him  to  accelerate  construction  and  m
ore 

facts  are  required  for  resolution  of  the  ju
ris- 

dictional question  presented. 

Under  a  contract  for  the  delivery  of  cement  for 

the  Glen  Canyon  Dam  and  Power  Plant,   a  con- 
tractor's claim  for  loss  of  commercial  busi- 

ness or  lost  profits,   attributed  to  the  Govern- 
ment's failure  to  order  cement  in  accordance 

with  the  estimated  requirements  set  forth  in 
the  contract,   will  be  dismissed  as  without  the 
jurisdiction  of  the  Board  where  neither  the 
extras  clause  nor  any  other  contract  clause 
provides  a  remedy  for  the  alleged  wrong. 

Appeals  of  American  Cemml  Corporation, 
IBCA-496-5-65,    IBCA -578 -7-66  (Sept.  21,    1966) 

Claims  for  additional  compensation  arising  out 
of  the  acts  of  the  public  attending  a  baseball 
game,   while  driving  automobiles  in  and  out  of 
parking  areas,   damaging  shrubs  and  trees 
planted  by  the  contractor,   are  outside  of  the 
jurisdiction  of  the  Board  in  the  absence  of 

specific  contract  provisions  for  payment  there- 
of,  and  an  appeal  based  on  -uch  claims  will  be 

dismissed. 

Appeal  of  Tree  Land  Nursery,  Inc. 
IBCA-436-4-64  (Oct.    31,    1966) 

A  construction  contractor  disputed  a  contracting 

officer's  requirement  that  "Line  Construction" 
classifications  and  pay  scales  be  applied  to 

workmen  who  assembled  and  erected  steel 

transmission  line  towers,   contending  that  it 

would  be  proper  to  utilize  "Ironworker, 
structural"  classifications  and  pay  scales 

(workers  in  the  latter  classifications 

received  lower  rates  of  pay).     Minimum  wage 

rates  for  both  classification  types  were  in- 

corporated in  the  contract  under  the  Davis- 
Bacon  Act.     The  Department  of  Labor  upheld 

the  contracting  officer's  ruling  after  con- 
sidering the  matter  on  two  occasions  and 

holding  a  hearing  as  part  of  its  second  review; 
in  addition,  the  contractor  asked  for,  and 

received,   consideration  (and  reconsideration) 

of  the  dispute  by  the  Comptroller  General 
of  the  United  States.     The  Comptroller 
General  also  concluded  that  the  contracting 
officer's  classification  action  was  correct.     In 
such  circumstances,   the  Board  declined  to 
exercise  jurisdiction  over  an  appeal  involving 

the  same  matter,    referred  to  it  under  the  "Dis- 
putes" clause  of  the  contract,   and  entered  an 

order  of  dismissal. 

Appeal  of  Morrison-Knudsen  Company,    Inc.  , 
IBCA-553-4-66  (Nov.    18,    1966)  73  I.  D.  363 

CONTRACTS— Continued 

DISPUTES  AND  REMEDIES  — Continued 

Jurisdiction  — Continued 

Under  a  contract  providing  for  equitable  adjust- 
ment of  unit  prices  in  the  event  of  substantial 

variations  between  estimated  and  actual 

quantities  of  work,   the  Severin  rule,   which  is 
generally  applicable  to  claims  for  breach  of 
contract,    is  not  applicable  to  the  claim,    of  a 
subcontractor  submitted  through  the  prime 
contractor  under  the  price  adjustment  pro- 

visions of  the  prime  contractor.' 

Appeal  of  R.  C.    Hughes  Electric  Company,    Inc.  , 
IBCA-509-8-65  (Nov.    30.    196<>) 

An  appellant's  motion  for  reconsideration  of  a 
decision  in  which  a  hearing  was  scheduled  for 
the  purpose  of  establishing  whether  the  board 
had  jurisdiction  over  a  claim  for  unnecessary 
acceleration  of  construction  costs  is  denied 

where  it  is  found  that  a  crucial  allegation  made 
by  appellant  is  contradicted  by  information 
furnished  to  the  contracting  officer  in  support 
of  the  claim  and  that  the  evidence  to  be  devel- 

oped at  a  hearing  may  resolve  the  apparent  con- 
tradiction and  the  jurisdictional  questions 

presented. 

A  government  motion  for  reconsideration  of  a 

decision  dismissing  a  contractor's  claim  for 
loss  of  commercial  business  as  sounding  in 
breach  of  contract  is  denied  where  the  Govern- 

ment alleges  that  the  claim  could  have  been 
stated  in  such  terms  as  to  be  cognizable  as  a 
claim  arising  under  the  contract  but  the  claim 
as  actually  submitted  is  clearly  not,   in  fact, 

cognizable  thereunder,   and  the  Government 
fails  to  show  that  there  are  material  facts  in 

dispute  which  could  confer  jurisdiction  or  that 
scheduling  a  hearing  would  otherwise  serve 
any  useful  purpose. 

Appeals  of  American  Cement  Corporation,   
IBCA-496-5-65,  IBCA-578-7-66    (Jan.    10,1967) 74  I.    D.   15 

A  claim  first  presented  at  the  hearing  of  an  appeal 
will  be  dismissed  as  being  outside  of  the  juris- 

diction of  the  Board. 

Appeal  of  Kinemax  Corporation,   IBCA-444-5-64 
(Jar.    19,    1967)  74  I.  D.    28 

Where  a  general  release  executed  on  settlement 
of  amounts  due  under  a  contract  contains  ex- 

ceptions as  to  certain  pending  claims  but  fails 
to  reserve  a  claim  previously  made,  because 
of  alleged  inadvertence  on  the  part  of  the  con- 

tractor,   such  omission  precludes  consideration 
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of  the  merits  ot  the  claim  by  the  Board  and 
requires  its  dismissal  as  being  outside  of  the 
Board's  jurisdiction. 

A££ 

eals  of  Peter  Reiss  Construction  Co.  ,  Inc. 
and  Lew  Morris  Demolition  Co.  ,   Inc.  , 

IBCA-439-5-64,   IBCA-495-5-65  (Jan.    20,    1967) 74  I.  D.  35 

Motions  to  dismiss  appeals  on  similar  grounds  of 
lack  of  jurisdiction  will  be  denied,    where  the 
claims  in  dispute  are  for  increases  in  the  con- 

tract price  and  for  extensions  of  time  for  per- 
formance because  of  asserted  changes  in  the 

work,    such  claims  being  clearly  within  the 
cognizance  of  the  standard  Changes  clause  of 
the  contract  and  within  the  jurisdiction  of  the 
Board  pursuant  to  the  standard  Disputes  clause. 

The  prime  contractor's  failure  to  take  an  excep- 
tion in  a  general  release  for  a  subcontractor's 

claims  precludes  the  Board  from  considering 

such  claims,   even  though  the  evidence  of- 
fered at  a  hearing  establishes  that  at  the  time 

the  release  was  executed  both  the  Government 

and  the  appellant-contractor  were  proceeding 
upon  the  mistaken  assumption  that  the  sub- 

contractor's claims  were  invalid  and  even 
though  the  failure  to  except  such  claims  from 
the  terms  of  the  release  may  have  resulted 
from  an  antecedent  error  common  to  both 

parties. 

Appeal  of  Hiebert  Contracting  Company, 
IBCA-521-10-65  (Feb.    15,    1967) 

Under  a  contract  for  clearing  logs  and  other 
debris  from  a  creek,    where  the  contractor  was 
permitted  to  remove  merchantable  logs  so 
cleared  and  to  dispose  of  them  for  its  own 
account,   in  lieu  of  burning  as  required  by  the 
contract,  and  where  in  addition  the  contractor 
cut  and  removed  other  merchantable  standing 
or  fallen  trees  outside  of  the  work  area,   the 

Government  was  entitled  by  virtue  of  the  con- 

tract provisions  concerning  the  contractor's 
responsibility  for'property  to  deduct  as  a  set- 

off from  contract  payments  due  to  the  contrac- 
tor,  treble  damages  pursuant  to  the  applicable 

statutes  of  the  State  of  Oregon  with  respect  to 
the  value  of  the  illegally  removed  timber. 

Appeal  of  Farber  &t  Pickett  Contractors,   Inc.  , 
IBCA-591-9-66  (Mar.    15,    1967)      74  1.   D.  70 

A  motion  for  reconsideration  will  be  denied  and  the 

Board's  principal  decision  dismissing  the  appeal 
for  lack  of  jurisdiction  will  be  affirmed  where 
after  a  thorough  review  of  the  record  and  of 
additional  arguments  no  grounds  are  established 
for  the  assumption  of  jurisdiction  by  the  Board. 

Appeal  of  MacDonald  Construction  Company, 
IBCA-572-5-66  (Mar.    17,    1967) 

Under  a  supplemental  contract  award  for  additional 
work,    incorporating  the  standard  clauses  of 
Standard  Form  23-A  by  reference  to  the  origi- 

nal contract,    where  it  is  stipulated  in  an  agree- 
ment attached  to  such  award  that  the  contract 

price  for  such  additional  work  is  to  be  paid  by 
a  third  party  signatory,    as  such  contract  may 
be  modified  by  three  party  change  orders  issued 
by  the  contracting  officer  and  by  justifiable 
extensions  of  time,    the  circumstance  that  the 

Government  may  not  be  monetarily  liable  for 
the  cost  of  the  additional  work  or  for  claims 
thereunder,    does  not  deprive  the  contracting 

officer  of  authority  to  administer  the  standard 
contract  clauses  with  respect  to  the  construc- 

tion contractor,    nor  is  the  Board  thereby  de- 
prived of  jurisdiction  to  decide  appeals  from 

decisions  of  the  contracting  officer  as  to  dis- 
putes arising  between  the  construction  contrac- 

tor and  the  Government  pursuant  to  the  standard 
Disputes  clause  of  the  contract. 

Appeals  of  MacDonald  Construction  Company, 
IBCA  -  589- 9-66,  IBCA- 599-1 0-66,  IBCA -600- 10-66 
(Mar.    22,    1967) 

An  appeal  involving  a  claim  for  standby  costs  of 
idle  equipment  will  be  dismissed  for  lack  of 
jurisdiction  in  the  absence  of  a  "pay  for  delay" 
type  of  clause  providing  for  compensation  for 
suspension  of  the  work  by  the  Government, 
where  the  work  was  held  up  pending  determi- 

nation by  the  contracting  officer  as  to  the  neces- 
sity for  changes  or  corrective  measures. 

Appeal  of  W.R.S.   Pavers,  In' 
(Mar.    30,    1967) 

IBCA-445-6-64 

A  motion  to  dismiss  an  appeal  for  lack  of  juris- 
diction will  be  denied  without  prejudice  to  later 

renewal  wF  ere  the  alleged  grounds  for  dismiss- 
al cannot  be  properly  evaluated  in  the  absence 

of  additional  evidence.     A  separate  motion  for 
dismissal  upon  the  ground  that  the  appeal  is 
barred  by  the  Severin  rule  will  be  denied  where 

it  appears  thatthe  Severin  rule  is  not  applica- 
ble in  the  circumstances  of  this  appeal. 

Appeal  of  MacDonald  Construction  Company, 
IBCA-599-10-66  (July  18,    1967) 
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The  Board  will  not  usually  dismiss  in  part  an 
appeal  because  of  a  new  legal  theory  or  argu- 

ment that  was  first  presented  in  appellant's 
brief  without  prior  submission  thereof  to  the 
contracting  officer.     Where  it  appears  that 
presentation  of  additional  facts  may  be  re- 

quired for  the  purpose  of  framing  more  pre- 
cisely the  issue   of  validity  of  liquidated 

damages  provisions  in  an  appeal  based  upon 

claims  for  time  extensions  because  of  alleged 
excusable  delay,   the  Board  will  deny  the 
motion  to  dismiss  the  claim  of  invalidity  and 

require  the  issuance  of'supplemental  findings 
by  the  contracting  officer  with  all  rights  re- 

served to  appellant  including  the  right  of  fur- 
ther appeal. 

Appeal  of  MacDonald  Construction  Company, 
IBCA-507-8-65  (Aug.    7,    1967) 

A  claim  that  was  first  presented  in  appellant's 
brief,  and  was  not  presented  to  the  contracting 
officer,  is  outside  of  the  jurisdiction  of  the 
Board  and  will  be  dismissed. 

Appeal  of  Geo.   Prospectors,  Inc. , 

IBCA-549-3-66  (Sept.    27,    1967) 

DISPUTES  AND  REMEDIES  —Continued 

Jurisdiction  — Continued 

Under  a  contract  modification  agreement  for 
equitable  adjustment  purporting  to  settle  and 
release  claims  presented  by  the  contractor  as 
additional  expenses  of  coping  with  conditions 
encountered  in  constructing  foundations  of  a 
building,  an  appeal  based  on  the  allegation 
that  the  contractor  is  entitled  to  additional 
compensation,   for  the  reason  that  the  condi- 

tions so  encountered  were  alleged  to  be  changed 
conditions,  will  be  dismissed,   since  the  Board 
has  no  authority  to  reform  a  contract. 

A  claim  for  additional  compensation  based  on 

alleged  unreasonable  delay  by  the  Government 
in  issuing  a  notice  to  proceed  will  be  dismissed 
as  being  outside  the  jurisdiction  of  the  Board. 

A  mistake-in-bid  claim  previously  ruled  upon 
adversely  by  the  Comptroller  General  was 
dismissed  by  the  Board  since,  irrespective  of 
the  legal  theory  relied  upon  (e.  g.  ,  the  Law  of 

Restitution  and  particularly  the  theory  of  Un- 
just Enrichment),  the  Board  is  without  juris- 

diction in  the  matter. 

Appeal  of  Orndorff  Construction  Company,   Inc.  , 
ItSCA-372  (Oct.    25,    1967)  74  I.  D.    305 

Determination  of  whether  a  construction  contrac- 
tor is  entitled  to  relief  under  a  standard  clause 

providing  for  contract  price  adjustments  when 
taxes  are  increased  is  a  matter  within  the 

jurisdiction  of  the  Board;  however,  when  the 

subject  £>f  a  dispute  is  the  allow-ability  of  an 
adjustment  related  to  a  social  security  tax 
increase  that  was  effective  after  the  contract 

was  executed,  upon  which  question  the  Comp- 
troller General  has  ruled  in  a  similar  claim, 

the  Board  will  dismiss  the  appeal  because  only 
a  question  of  law  is  disputed,   and  because  such 

action  will  spare  the  parties  unnecessary  ex- 
pense and  delay. 

Appeal  of  Winston  Brothers  Company,   Foley 
Brothers,   Inc.  ,    Frazier-Davis  Construction 
Cpmp^Lny  ,   and  Hurley  Construction  Company  , 
IBCA-625-2-67  (Oct.    16,    1967) 

Where  delays  occur  in  the  performance  of  the 

contractor's  work  pending  decisions  by  the 
Government  on  questions  concerning  drawings 
and  specifications,   due  to  alleged  lack  of 
Government  supervision,   or  because  of  the 
actions  of  other  contractors,   an  appeal  based 
on  such  claims  will  be  dismissed  as  being 

outside  the  Board's  jurisdiction,   in  the  absence 
of  a  contract  provision  of  the  "pay  for  delay" 
type. 

The  Board  is  not  empowered  to  grant  relief  for 
alleged  importunate  action  by  a  compliance 
officer  which  led  to  substitution  of  a  plumbing 
subcontractor  for  the  subcontractor  from  whom 
the  prime  contractor  originally  had  received 
a  question,   since  all  claimed  irregularities 
took  place  prior  to  award  of  the  contract. 

Appeal  of  Hoel-Steffen  Construction  Company, 
IBCA-634-4-67  (Nov.   2,    1967) 

In  ruling  upon  a  motion  that  raised  questions  con- 
cerning the  Board's  jurisdiction  over  an  appeal 

arising  under  a  contract  for  the  construction 
of  an  earthfill  dam,   the  Board  declined  to  dis- 

miss the  appeal  on  the  grounds  advanced  by  the 

contractor,   i.  e.  ,   that  it  was  making  an  inte- 
grated claim  against  the  Government  for 

breach  of  contract,   and  that  with  respect  to 

v  eh  a  claim  the  only  adequate  remedy  avail- 
able is  a  judgment  for  damages  in  the  Court 

of  Claims.     After  the  parties  had  engaged  in 

extensive  pre-hearing  activity  before  the  Board, 
the  appellant  filed  a  petition  in  the  Court  of 

Claims,   contending  that  there  had  been  a  "car- 
dinal" breach  of  contract  by  the  Government; 

however,   because  the  appeal  record  disclosed 
that  disputes  involving  a  termination  for  default, 

changes,   quantity  measurements,   alleged  ex- 
tra work  orders  and  other' substantial  issues 
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involving  questions  of  fact  and  arising  under 
the  contract  are  involved,  the  Board  concluded 

chat  it  should  hear  and  decide  the  appeal  not- 
withstanding the  contention  that  there  was  an 

overriding  "cardinal"  breach. 

Appeals  of  Steenberg  Construction  Company, 
IBCA-520-10-65,   IBCA-639-5-67  (Nov.    2,    1967) 

Claims  that  were  not  submitted  to  the  contracting 
officer  for  his  determination  and  were  ad- 

vanced for  the  first  time  at  the  hearing  of  an 
appeal  will  be  dismissed  as  outside  of  the 

Board's  jurisdiction. 

CONTRACTS— Continued 

DISPUTES  AND  REMEDIES  — Continued 

iy^i-sdictiop  — Continued 

quantities  of  misfabricated  steel  not  only 

disrupted  the  contractor's  assembly  and  e- 
rection  program  as  had  been  recognized  by 
the  contracting  officer  in  a  proposed  amend- 

ment to  the  contract  but  on  a  rather  short 
schedule  job  necessarily  disrupted  the  suc- 

ceeding program  of  conductor  stringing  as 
well,   with  the  result  that  the  costs  shown  to 
be  attributable  to  the  Government's  action 
were  found  in  both  instances  to  stem  from  a 
constructive  change. 

Appeal  of  Power  City  Construction  &  Equipment, 
Inc.,   IBCA-490-4-65  (July  17,    1968)    75  I.  D.    185 

Appeal  of  Crowder  Construction  Company, 
IBCA-570-5-66  (Dec.    8,    1967) 

Where  delay  by  the  Government  in  furnishing 
drawings  under  a  contract  for  the  construction 
and  completion  of  earthwork,  pipelines  and 
structures  required  a  contractor  to  reschedule 

its  operations,   an  appeal  seeking  reimburse- 
ment for  the  expense  resulting  from  such  delay 

will  be  dismissed  without  a  hearing  as  being 

outside  the  Board's  jurisdiction  in  the  absence 
of  a  Suspension  of  Work  clause  or  a  similar 
provision,   the  Changes  clause  being  inapplicable 
to  such  a  claim. 

Appeal  of  Allison  and  Haney, 
(Feb.    7,    1968) 

Inc.  ,   IBCA-642-5-67 

Where  a  contract  for  the  construction  of  a  road 

required  a  contractor  to  "observe  and  comply 
with  all  Federal,    State  and  local  laws,  "  but 
did  not  specifically  provide  for  compliance  with 
the  Fair  Labor  Standards  Act,    and  the  con- 

tractor was  ordered  by  the  U.S.    Labor  Depart- 
ment to  pay  overtime  wages  under  the  FLSA, 

a  claim  by  the  contractor  for  reimbursement  of 
such  overtime  wages  paid,    grounded  upon  an 
-.Ueged  misrepresentation  by  the  procuring 
agency  of  the  applicability  of  the  FLSA  to  the 
work  will  be  dismissed  as  outside  the  jurisdic- 

tion of  the  Board. 

Appeal  of  James  Hamilton  Construction  Company 
and  Hamilton's  Equipment  Rentals,  Inc.  , 
IBCA-493-5-65  (July  18,    1968)      75  I.  D.  207 

A  claim  for  additional  compensation  based  on  a 
delay  by  the  Government  in  furnishing  an  outage 

(a  period  when  a  transmission  line  is  deener- 
gized)  will  be  dismissed  as  outside  the  jurisdic- 

tion of  the  Board  where  the  contract  contains 

no  "pay-for-delay"  type  clause. 

Appeal  of  James  Knox,   dba  JaK  Enterprises, 
IBCA-684-11-67  (Feb.    13,    1968) 

A  claim  considered  under  the  "Changes"  clause 
of  a  supply  contract  is  denied  where  it  was  not 
asserted  prior  to  final  payment. 

Appeal  of  Century  Research  Corporation, 
IBCA-688-11-67  (Mar.    18,    1968) 

The  Board  denies  the  Government's  motion  to 
dismiss  an  appeal  as  beyond  the  purview  of 
its  jurisdiction  where  it  finds:  (i)  that  a  delay 

of  approximately  30  days  in  supplying  a  con- 
tractor with  Government-furnished  steel  had 

no  significant  impact  upon  the  overall  per- 
formance of  the  contract;  and  (ii)  that  the 

Government's  action  in  furnishing  large 

A  construction  contractor's  claim  for  extra  com- 
pensation for  stand-by  costs,  alleged  interfer- 

ence and  inefficient  work  production  based  on 
alleged  changed  conditions  created  by  a  labor 
dispute  engendered  by  third  persons  causing  a 
work  stoppage,  will  be  dismissed  for  want  of 

jurisdiction  on  the  Government's  motion  as 
being  a  claim  for  administrative  relief  not 
cognizable  under  the  Changed  Conditions  clause 
of  Standard  Form  23A  or  any  other  provision  of 

the  contract.     Contractor's  associated  claims 
for  time  extensions  are  found,   however,  to  be 

within  the  jurisdiction  of  the  Board. 

Appeal  of  Bateson-Cheves  Construction  Company. 
TBCA-670-9-67  (Aug.    12,    1968) 

A  decision  dismissing  for  lack  of  jurisdiction  a 

construction  contractor's  claim,   resulting  from 
a  work  stoppage  arising  out  of  a  labor  dispute 
between  the  contractor  and  a  third  party,   be- 

cause the  claim  is  not  cognizable  under  any 
provision  of  the  contract,  will  be  affirmed  upon 
reconsideration,   without  a  hearing,   since  the 
scheduling  of  a  hearing  would  serve  no  useful 
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purpose  in  the  absence  of  a  showing  of  newly 
discovered  evidence  or  other  basis  upon  which 
to  hold  the  Government  responsible  for  the  acts 
of  the  third  party. 

Appeal  of  Bateson-Cheves  Construction  Company, 
IBCA-670-9-67  (Oct.   8,    1968) 

CONTRACTS— Continued 

DISPUTES  AND  REMEDIES  — Continued 

iHliJldictiop  --Continued 
lack  of  jurisdiction.     Because  the  sole  issue 
relates  to  the  breach  of  contract,  the  appel- 

lant's request  for  a  hearing  on  the  issue  of 
damages  is  denied. 

Appeal  of  North  Star  Aviation  Corporation, 
IBCA-741- 10-68  (May  19.   1969) 

In  a  case  where  a  contractor's  claim  for  construc- 
tive change  based  upon  practical  impossibility 

had  not  been  presented  to  the  contracting  officer 
prior  to  the  filing  of  the  notice  of  appeal,   the 
Board  denies  a  Government  motion  to  dismiss 

such  claim  on  the  ground  that  in  the  circum- 
stances presented  a  stay  of  proceedings  pending 

the  issuance  of  a  finding  and  the  taking  of  a 
timely  appeal  therefrom  would  facilitate  the 
orderly  presentation  and  consideration  of  the 
claims  involved  in  the  appeal.     The  Board  also 
denies  a  Government  motion  to  dismiss  portions 
of  the  appeal  on  the  ground  of  lack  of  specificity 
in  the  notice  of  appeal  where  it  finds  sufficient 

information  in  the  record  to  apprise  the  Govern- 
ment of  the  essential  allegations  of  the  appel- 

lant's case  and  thereby  permit  the  Government 
to  adequately  prepare  its  case  for  hearing. 

Where  there  are  fact  questions  common  to  the  con- 
tractor's claims  of  excusable  delay  and  prac- 

tical impossibility  on  the  one  hand  and  the 

Government's  claim  of  common  law  damages 
for  late  delivery  on  the  other,  the  Board  con- 

cludes that  it  will  retain  jurisdiction  over  the 

latter  claim  pending  the  development  of  a  com- 
plete administrative  record  without  prejudice, 

however,  to  the  Government's  right  to  file  a 
motion  to  dismiss  tne  claim  for  common  law 

damages  at  the  time  its  post-hearing  brief  is 
submitted. 

Appeal  of  McGraw-Edison  Company,  IBCA-699-2-68 
(Oct.    28,    1968)  75  I.  D.  350 

A  claim  for  additional  compensation  under  the  con- 
tract is  denied  where  the  Board  finds  that  the 

contractor's  interpretation  of  the  contract  terms 
fails  to  give  effect  to  the  clear  requirements  of 
the  specifications.  To  the  extent  that  the  claim 

may  involve  a  possible  mistake-in-bid,  the 
Board  notes  that  it  is  without  jurisdiction  in  the 
matter. 

Appeal  of  Campbell  &t  Speir,   IBCA-705-2-68 
(Dec.    10,    1968) 

A  claim  for  loss  of  anticipated  profit  arising  out 

of  the  Government's  breach  of  contract  by  a 
premature  termination  will  be  dismissed  for 

The  Board  has  no  jurisdiction  to  grant  relief  for 
an  unreasonable  delay  in  delivery  of  Govern- 

ment-furnished property  under  the  Bonneville 
Power  Administration  Government-furnished 

property  clause. 

Appeal  of  Tyee  Construction  Company. 
IBCA- 692- 1-68  (June  30.   1969)        76  I.  D.  118 

Where  subsequent  to  award  of  a  contract  for  the 
construction  of  a  transmission  line  a  contractor 

requests  permission  (i)  to  substitute  a  sub- 
contractor having  adequate  financial  resources 

for  the  subcontractor  listed  in  its  bid,  or  (ii) 
to  be  allowed  to  perform  the  work  involved  it- 

self, and  where  the  contracting  officer  denies 
the  request  for  substitution  on  the  grounds  that 
there  has  been  no  showing  of  a  change  of 

circumstances  since  the  time  the  contractor's 
bid  was  submitted,  the  Board  dismisses  the 
contractor's  claim  for  increased  costs  at- 

tributed to  being  required  to  use  a  subcontractor 
lacking  the  required  financial  resources  during 
the  crucial  early  months  of  contract  perform- 

ance.    The  dismissal  is  based  upon  findings  (i) 
that  the  subcontractor  listing  paragraph  under 
which  the  request  for  substitution  was  made  con- 

tains no  provision  for  an  equitable  adjustment 

if  a  dispute  arose  as  to  the  contracting  officer's 
action  thereunder;  (ii)  that  a  change  in  the 
specifications  or  in  the  scope  of  the  work  was 

not  involved;  and  (iii)  that  appellant's  allegations 
that  the  contracting  officer's  action  in  denying 
the  request  for  substitution  was  arbitrary  and 
capricious  was  not  related  to  action  taken  under 
the  Changes  clause  or  other  clause  providing 
for  an  equitable  adjustment  even  though  appel- 

lant did  indicate  that  the  claim  might  be  cog- 
nizable under  the  Changes  clause. 

Appeal  of  Meva  Corporation.  IBCA-648-6-67 
(Aug.    18.    1969)  76  I.  D.   205 

Where  a  contract  for  the  construction  of  drains  at  a 
cost  of  over  $140,  000,   providing  for  liquidated 

damages  of  $85    per  day  for  each  day  perform- 
ance was  delayed  beyond  March  9,   1968,    was 

terminated  for  default  pursuant  to  Clause  5  of 
Standard  Form  23-A  (June  1964  Edition),   and  the 
contract  was  substantially  completed  by  another 
contractor  on  June  18,    1968,    the  Government  was 
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entitled  under  that  clause  to  recover  liquidated 

damages  covering  the  period  between  those  dates, 

amounting  to  $8,670  in  addition  to  excess  costs, 

since  such  liquidated  damages  did  not  constitute 

an  unenforceable  penalty  in  the  absence  of  a 

showing  that  at  the  time  the  contract  was  made 

(1)  it  would  have  been  feasible  to  make  an  ac- 

curate estimate  of  the  harm  resulting  from  a 

breach,   and  (2)  that  such  daily  rate  was  an  un- 

reasonably high  forecast  of  compensation  for 

such  harm.     The  Board  has  no  authority  to  remit 
liquidated  damages  under  41  U.S.C.    256a. 

Appeal  of  Wells  Construction,   IBCA-737-10-68 
(Sept.    11.    1969) 

A  claim  for  compensation  for  the  Government's 
taking  possession  after  work  was  completed  of 

a  contractor-produced  stockpile  of  excess 
gravel  will  be  dismissed  where  no  relief  to  the 

contractor  is  available  under  the  contract. 

The  Board  will  remand  to  the  contracting  officer 

for  appropriate  findings  of  fact  and  decision 

a  claim  first  presented  to  the  Board  during  the 

course  of  an  appeal  on  other  claims,  and  which 

had  not  been  previously  submitted  to  the  con- 

tracting officer,  inasmuch  as  the  Board's  juris- 
diction is  appellate  only. 

Appeal  of  [Nelson  Brothers  Construction  Company, 

1BCA-738- 10-68  (Oct.   22,   1969)       76  I.  D.   281 
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appeal  in  its  name,   and  (ii)  the  agreements  be- 
tween the  prime  and  subcontractor  did  not  contain 

express  exculpatory  language  relieving  the  prime 
contractor  of  liability  to  the  subcontractor. 

Appeal  of  Fulcrum  Corporation  of  New  Jersey, 
IBCA-745-11-68  (June  11,    1970) 

The   Board  has   no   jurisdiction   to   entertain    an 

appeal  not    filed  within   30  days   after  receipt 

by  appellant  of   the  contracting  officer's 
decision. 

Appeal   of    Industrial   Pipelines    Interne unto.in , 

Inc.,    IBCA-839-5-70    (Aug.    26,    1970) 

A  cost-type  contractor's  claim  for  interestbecaust 
its  vouchers  were  paid  late  was  dismissed  be- 

cause it  was  a  claim  for  breach  of  contract 

over  which  the  Board  has  no  jurisdiction. 

A  cost-plus-a-fixed-fee  construction  contractor's 
claim  for  special  termination  costs  which  had 

not  been  passed  upon  by  the  contracting  officer 
would  be  remanded  since  the  Board's  juris- 

diction is  appellate  only. 

Appeal  of  Franklin  W.   Peters  and  Associates. 
1BCA-762  -1-69  (Dec.   28.    1970)         77ID>   ~ 3 

An  appeal  will  be  dismissed  where  the  claim  if 

founded  upon  a  delay  of  the  Government  in  deliv- 

ery of  Government-furnished  property,   pump- 
turbines  and  control  units,   for  incorporation  In  a 
dam.     The  Board  has  no  jurisdiction  over  claims 

for  the  cost  effects  of  delay  absent  a  contract 
provision  so  providing. 

Appeal  of  Guy  F.   Atkinson  Company,  IBCA-795-8-69 

(Jan.  6,    1970)  "-77  I.  D.  1 

The  Board's  jurisdiction  being  appellate  only,   a 
claim  not  previously  submitted  to  the  contracting 
officer  will  be  remanded  to  him  for  his  decision. 

Appeal  of  Baldi  Construction  En 

Inc., 

■wppea*  01  oaiai  construction  Engineering,  Inc. 

IBCA-679-10-4,7  (Apr.   9.    1970)      77  ED.  57 

The  board  denied  the  Government's  motion  to  dis- 

miss an  appeal  based  on  lack  of  privity  between 

the  Government  and  the  subcontractor  which  per- 
formed the  disputed  work  for  which  additional 

compensation  was  claimed  where  it  finds:  (i)  the 
prime  contractor  authorized  prosecution  of  the 

Where  a  contract  with  a  County  requires  the  Gov- 
ernment to  build  a  replacement  road  and  bridge 

in  connection  with  land  acquired  for  the  con- 
struction of  the  Auburn  Dam  and  Reservoir  and 

the  County  complains  (i)  that  in  planning  for  and 

constructing  the  replacement  road  and  bridge  the 
Government  had  failed  to  adhere  to  standards 

proscribed  in  the  contract  and  (ii)  that  it  had 

failed  to  secure  the  County's  approval  for  ac- 
cess from  the  replacement  road  to  adjacent 

Government -owned  land  acquired  for  recrea- 
tional purposes  in  violation  of  the  contractual 

provision  requiring  approval  of  all  accesses 

granted  outside  of  the  project  tak^line,    the  ap- 

peal is  dismissed  since  the  Board  found  (i)  that 

the  contract  contained  no  contract  provisions 

under  which  the  wrongs  alleged  could  be  remedied 

and  (ii)  that  the  Disputes  clause  itself  was  not 

sufficient  to  confer  jurisdiction.     In  reaching 
this  conclusion  the  Board  noted  that  dismissal  of 

the  appeal  on  jurisdictional  grounds  was  proper, 

even  though  neither  party  had  raised  any  ques- 

tion as  to  the  Board's  jurisdiction  over  the 
claims  asserted. 

Allegations  by  a  County  for  which  a  replacement 

road  was  being  built  that  the  contracting  officer 

had  acted  in  an  arbitrary  manner  and  that  its 
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future  course  of  action  was  to  some  extent  de- 

pendent upon  the  result  of  the  Board's  review 
of  the  County's  complaints,   warrants  Board 
examination  of  the  complaints  in  detail  even 
though  it  concludes  on  jurisdictional  grounds 
that  it  has  no  authority  to  finally  pass  upon  the 
claims  asserted. 

Appeal  of  Placer  County,    California, 
IBCA-777-5-69  (Apr.   8,    1971)       78  I.  D.   113 

Claims  of  a  construction  contractor  for  additional 
compensation  because  of  increased  costs  of 

performance  resulting  from  alleged  interfer- 
ence of  the  project  inspector  and  alleged  de- 

lay by  the  Government  in  vacating  certain 
buildings  are  based  on  breaches  of  contract, 
which  are  outside  the  jurisdiction  of  the 
Board  to  determine  administratively. 

Appeal  of  F.   H.   Antrim  Construction  Co.  ,   Inc.  , 

IBCA-882-12-70  (July  28.    1971)       78  I.  D.    265 

In   the  absence  of   a  contract  provision   autho- 
rizing a  contract  price  adjustment    for  delay, 

claims    for  pay-f or-delay   are  breach  of 
contract   claims  not  within  the  Board's 
jurisdiction. 

Appeal   of  Mishara  Construction  Company,    Inc., 
IBCA-869-8-70   (Mar.    13,    1972)  79  !,„,    57 

Where  an  appeal   record  disclosed   the  existence  of 
various  disputes  clearly  cognizable  under  specific 
provisions  of  a  contract   for   the  construction  of  a 
dam,    the  Board   is  not  deprived  of  Jurisdiction  over 

such  disputes  by  virtue  of   the  contractor's  conten- 
tion that   they  merged   into  and  became  part  of  a 

unitary,    integrated  claim  for  a  "cardinal  breach" 
arising  out  of   the  Government's   course  of  conduct 
for  which  only   the  Court  of   Claims  could  grant  ade- 

quate relief,   since  it  is  not  for  a  board  of  con- 
tract appeals   to  determine  that   the  cumulative 

effect  of   claims  redressable  under  various   contract 

clauses,    combined  with  other  acts  and  non-acts  of 
the  Government   traditionally  regarded  as  breaches 
of   contract,   constitute  a  unitary,    integrated  claim 
for  a  breach  of   contract. 

claim  to  compensate  a  contractor,    for   the  cost  of 
additional  grouting  delayed   is  dismissed  where   there 
is   insufficient   evidence   in   the  record   to  support 
a   finding   that   the  grouting  work  was  changed  by   the 
erroneous   staking  of  a  cutoff   trench  since   the  delay 
in  grouting  was   caused  by   the  delay   in  completing 
excavation  of   the   tranch  for  which  no  relief   is 
available  under   the  contract,    in  the  absence  of   a 
suspension  of  work  clause. 

CONTRACTS —Con  t  inued 

DISPUTES  AND  REMEDIES — Continued 

Jurisdiction  — Continued 

Where  a  contractor  under  a  contract  for  the  construc- 
tion of  a  tunnel,  which  provided  that  cavities  or 

fissures  may  be  encountered,  in  the  course  of  exca- 
vation in  limestone  found  and  was  required  to  fill 

in  solution  caverns  (the  presence  of  which  in  lime- 
stone is  common)  with  grout  and  grout  sand,  the 

existence  of  such  caverns  did  not  constitute  a 

changed  condition.   Utilization  of  the  grout  and. 
grout  sand,  rather  than  concrete,  to  fill  in  the 
voids  was  contemplated  by  the  contract  and  was  not 
an  attempt  by  the  Government  to  take  unreasonable 

advantage  of  the  contractor's  erroneously  low  bid 
for  grout  sand,  the  correction  of  which  is  beyond 
the  Board's  jurisdiction. 

Steenberg  Construction  Company.  IBCA-520-10-65 
(May  8,  1972)  79  I#D>  158 

Claims  for  costs  attributed  to  Government 

delays  In  relocating  utility  poles  and 

in  providing  slope  stakes  arising  on  a 
project  for  the  construction  of  a  portion 
of  the  Natchez  Trace  Parkway  (together 
with  a  derivative  claim  for  .stretchout 

and  other  delay  costs)  are  dismissed 

as  not  within  the  purview  of  the  Board's 
Jurisdiction  absent  a  pay-f or-delay 
provision  in  the  contract  under  which 
the  claims  would  be  cognizable. 

Appeal  of  John  H.  Moon  &  Sons,  IBCA-815-12-69 
(July  31,  1972)  79  I.D.  465 

Where  four  claims  are  asserted  affirmative- 

ly for  the  first  time  in  a  notice  of  ap- 
peal and  where  thereafter  the  contractor 

fails  to  appeal  the  subsequent  decision 
of  the  contracting  officer  denying  the 

claims  so  asserted,  the  contracting  of- 
ficer's decision  is  final  and  conclusive 

under  the  express  language  of  the  Dis- 
putes Clause  thereby  requiring  the  dis- 

missal of  the  four  claims  for  lack  of 

jurisdiction. 

Appeal  of  C.I.C.  Construction,  IRCA-941-11-71 
(Sent.  26,  1972)  79  I.D.  607 

claim  asserted  under  the  Suspension  of  Work 
clause  for  costs  arising  out  of  a  delay  in 
performance  of  a  construction  contract 
caused  by  the  exhaustion  of  available  funds 

following  the  Government's  failure  to  appro- 
priate additional  monies  necessary  to  enable 

a  contractor  to  complete  the  work  prior  to 
the  time  established  by  the  contract  and  the 

President's  subsequent  Impounding  of  such 

funds,  which  resulted  in  the  contractor's 
election  to  stop  work,  was  dismissed  as 

being  outside  the  Board's  jurisdiction 
since  the  contract  provided  that  the  Govern- 

ment's liability  for  work  costing  in  excess 
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of  a  specified  amount  reserved  and  available 

for  payment  was  contingent  upon  further 
appropriations  and  reservation,  and  the 

President's  action  was  a  sovereign  act 
taken  to  halt  inflation,  neither  of  which 
is  considered  to  be  a  stoppage  by  actual 

or  constructive  direction  of  the  contract- 
ing officer  in  the  administration  of  the 

contract  within  the  meaning  of  the  Suspension 
of  Work  clause. 

the  Board  as  constructive  changes.   A  contrac- 
tor's claim  for  lost  profits  in  such  circumstances 

was  dismissed  as  beyond  the  jurisdiction  of  the 
Board  since  the  concept  of  an  equitable  adjustment 

excludes  anticipated  or  unearned  profits  on  work 

not  accomplished. 

Apppals  of  Cen-Vl-Ro  of  Texas,  Inc. and  IBCA-755-12-68  (Feb.  7,  1973) IBCA-718-5-68 
80  I.D.  29 

Appeal  of  Granite  Construction  Company.  IBCA-947-1-72 
(Nov.  13,  1972)  79  I.D.  644 

Where  a  contractor's  case  is  pending  in 
the  Court  of  Claims,  involving  a  Board 

decision  which  upheld  a  termination  for 
default,  and  the  contractor  takes  the 

position  that  the  Board  should  not  pro- 
ceed with  a  second  appeal  (concerning 

the  propriety  of  an  excess  cost  assess- 
ment arising  out  of  the  termination) 

while  the  case  is  pending  in  Court, 
thereby  avoiding  needless  expenditure 
of  time  and  money,  if  its  petition  to 
the  Court  that  the  Board  be  directed 
to  sustain  its  excess  costs  claim  is 

granted,  a  motion  by  the  Government 
to  activate  the  appeal  (grounded  on 
potential  prejudice  to  it  resulting 
from  delay  in  proceeding  and  a  Court 

rule  allegedly  requiring  a  counter- 
claim based  upon  the  excess  costs 

claim  to  be  asserted  during  the  pen- 
dency of  the  default  termination 

case  before  the  Court)  is  denied  in 

order  to  give  the  parties  an  oppor- 
tunity to  request  the  Court  to  instruct 

the  Board,  under  P.L.  92-415,  whether 
or  not  to  defer  action  on  the  excess 

costs  appeal  until  the  Court  acts  on 
the  default  termination  question. 

Appeal  of  Steenberg  Construction  Company, 
IBCA-639-5-67  (Nov.  30,  1972) 

The  Board  denied  the  Government  s  motions  to 
dismiss  as  beyond  the  jurisdiction  of  the 

Board,  the  contractor's  claims  to  be  compen- 
sated for  inefficiency  resulting  from  the 

interim  wrongful  rejection  of  substantial 

quantities  of  pipes  and  for  reinbursement  of 
a  sum  paid  to  its. subcontractor  because  of 
the  unavailability  of  pipe  for  laying  which 

was  allegedly  attributable  to  the  Government's 
incorrect  interpretation  of  the  contrast  as  to 
permissible  internal  diameters  of  the  pipe. 

On' the  merits  the  latter  claim  was  denied, 

since  Government  responsibility  'for  this  pay- 
ment had  not  been  established. 

A  Government  motion  to  dismiss  as  beyond  the 

jurisdiction  of  the  Board  a  claim  arising  out 
of  severe  and  arbitrary  inspection  was  denied, 
the  Board  holding  that  such  a  claim  was  not 
readily  distinguishable  from  claims  based  upon 

the  imposition  of  excessive  standards  of  work- 
manship which  claims  are  clearly  cognizable  by 

Where  a  supply  contract  which  provided  tor  the 
delivery  and  installation  of  a  television 

antenna  system  did  not  contain  a  "Suspension 

of  the  Work"  or  other  "pay  for  delay"  clause 
and  the  Government  issued  a  modification 

postponing  the  delivery  date  because  the 
building  in  which  the  system  was  to  be 
installed  had  not  been  completed, .  the  Board 
dismissed  as  beyond  its  jurisdiction  the 

contractor's  claim  for  costs  incurred  in 
maintaining  a  crew  in  readiness  to  perform 
the  installation  inasmuch  as  the  postpone- 

ment of  the  delivery  date  was  not  a  change 

within  the  meaning  of  the  "Changes"  clause. 

Cosmos  Engineers,  Inc. 
(Mar.  28,  1973) 

IBCA-979-12-72 
80  I.D.  245 

A  motion  by  the  Government  to  dismiss  an  appeal, 
arising  out  of  a  contract  to  supply  butterfly 

valves,  which  alleged  that  an  assessment  of  liq- 
uidated damages  was  unjustly  high  and  should  be 

reduced  to  an  amount  assessable  under  an  unrelated 

liquidated  damages  clause  contained  in  another 
solicitation  for  such  valves  for  the  same  project, 

on  the  ground  that  the  contractor  was  seeking  ref- 
ormation over  which  jurisdiction  is  lacking,  was 

denied  since  the  characterization  of  a  claim  by  a 

party  is  not  determinative  of  the  Board's  juris- 
diction and  it  was  clear  that  the  contractor,  who 

was  unrepresented  by  counsel,  was  asserting  that 

the  liquidated  damages  provision  in  his  contract 
constituted  an  unenforceable  penalty,  which  is  a 
matter  redressable  by  the  Board. 

Pre-Con,  Inc.,  IBCA-986-3-73  (Sept.  4,  1973) 

Where,  under  a  contract  to  furnish  laundry 
services  which  provided  that  the  quantities 
of  work  to  be  done  were  based  upon  estimates 
and  that  the  Government  reserved  the  right 
to  Increase  or  decrease  them  by  25  percent, 
a  contractor  was  called  upon  to  perform  work 
in  an  amount  below  75  percent  of  the  estimates, 
his  claim  to  be  paid  for  the  difference  be- 

tween the  service  actually  performed  and  the 
amount  estimated,  less  25  percent,  is  dismissed 
in  the  absence  of  contract  clauses  upon  which 
the  Board  can  provide  relief. 

Appeal  of  Toke  Cleaners.  IBCA-1008-10-73  (May  10, 
1974)  81  I.D.  258 

The  Government's  motion  to  dismiss  for  lack  of 
jurisdiction  a  claim  asserted  under  the  changes 
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clause  of  a  construction  contract  was  denied 
where  the  funding  schedule  adopted  by  the  con- 

tracting agency  increased  the  time  required  for 
performance,  altered  the  approved  construction 
program  and  led  to  a  cessation  of  work  for  lack 
of  funds;  the  contingency  provisions  of  the 
Funds  Available  for  Earnings  Clause  were  not 

involved  when  Congress  appropriated  funds  in 
the  amount  deemed  necessary  and  requested  by 
the  contracting  agency  and  Congress  was  not 
the  source  of  the  fund  shortage;  the  Govern- 

ment's assertion  that  the  fund  shortage  was a  breach  of  contract  over  which  the  Board  has 
no  Jurisdiction  was  erroneously  based  on  cases 
wherein  Congress  had  reduced  or  failed  to 
appropriate  the  funds  requested  of  it. 

Appeal  of  S.  A.  Healy  Company.  IBCA-944-12-71 
(June  25,  1974)  81  T.D>  354 

S_ubsjtantial   Evidenxe 

When  an  appellant  has  submitted  evidence  of  a 
substantial  nature  tending  to  establish  that 
rock,  within  the  meaning  of  the  specifications, 
was  encountered  and  removed,  and  the  Gov- 

ernment offers  little,  if  any,  counter  proof 
the  contention  of  the  appellant  must  be  ac- 
cepted. 

Appeal  of  Kean  Construction  Company,  Inc. , 
IBCA-501-6-65  (Nov.    9,    1966)     73  I.   D.  349 

Where  as  a  result  of  investigation  of  a  complaint 
filed  with  the  Department  of  Labor  the  con- 

tracting officer  found  that  one  of  the  appellant's 
employees  had  been  underpaid  and  where  the 
appellant  contested  such  finding  but  failed  to 
offer  any  evidence  in  support  of  the  allegations 
made,  the  Board  sustains  the  findings  of  the 
contracting  officer  as  modified  by  a  Government 
stipulation  respecting  the  labor  rate  to  be 
applied  for  services  rendered  as  a  tractor 

operator. 

Appeal  of  Arvid  E.    Keith,   IBCA-657-7-67 
(Apr.   30,    1968) 

Contractor's  photographs  showing  break  in  alumi- 
num transmission  conductor  taken  at  scene  in 

presence  of  Government  inspectors  immediately 
after  a  conductor  broke  and  dropped  to  the 

ground  substantially  support  contractor's  claim 
that  break  was  due  to  latent  defect  in  conductor. 

Requirement  by  the  Government  for  replacement 

of  the  broken  conductor  by  the  contractor  con- 
stituted a  constructive  change  and  entitled  con- 

tractor to  an  equitable  adjustment  consisting 
of  his  actual  necessary  costs  in  performing  the 
extra  work. 

Appeal  of  R.  C.   Hughes  Electric  Co. ,   Inc.   and 
Donovan  Construction  Co.  ,  A  Joint  Venture, 
IBCA- 662-9-67  (Sept.    11,    1968) 

In  cases  involving  a  hearing  the  weight  to  be  given 
to  documents  included  in  the  appeal  file  on  con- 

troverted issues  is  dependent  upon  the  nature  of 
the  evidence  offered  in  support  by  the  party  con- 

cerned; hence,  the  Board  will  accord  only  limit- 
ed weight  to  the  uncorroborated  portion  of  an 

affidavit  of  a  former  officer  of  the  appellant  cor- 
poration wo  purports  to  have  personal  knowledge 

of  the  facts  pertaining  to  the  issues  in  dispute, 
even  though  the  appellant  shows  by  uncontradicted 
testimony  that  the  former  officer  is  no  longer 
employed  by  the  corporation  and  that  his  present 
whereabouts  are  unknown. 

Appeal  of  Kean  Construction  Company,   Inc.  , 
IBCA-501-6-65  (Apr.    4,    1967)    74  I.  D.    106 

The  Board  in  reviewing  the  requirements  of  a 
recreation  center  construction  contract  held 
that  it  contained  a  requirement  for  the  painting 
of  a  galvanized  steel  roof;  further,   it  was  found 
that  the  appellant  had  not  submitted  evidence 
to  support  its  allegation  that  it  is  a  practice  in 
the  trade  not  to  paint  galvanized  steel. 

Appeal  of  William  F.    Klingensmith,   Inc.  , 
IBCA-669- 9-67  (Apr.    26,    1968) 

A  contractor  was  not  entitled  to  an  additional  pay- 
ment under  a  construction  contract  when  the 

request  for  payment  was  based  upon  the  theory 
that  two  specified  delays  had  caused  overhead 
costs  to  be  incurred  over  a  period  which  extend- 

ed beyond  the  originally  scheduled  completion 
date.     The  Board  found  that  the  first  named 

delay  was  only  an  incidental  matter,  and  that  a 

subcontractor's  failure  to  solve  other  production 
and  processing  problems  was  the  primary  rea- 

son for  the  subcontractor's  late  delivery  of  pre- 
cast concrete  panels;  in  addition,   it  was  deter- 

mined that  proof  was  lacking  as  to  the  effect  of 
the  shortage  of  panels  upon  the  overall  delay 
in  completion  of  the  large  project.     The  latter 
type  of  deficiency  in  proof  also  was  found  to 
exist  with  respect  to  the  second  alleged  cause 
of  delay- -an  overrun  in  the  installation  of  rock 
bolts  in  a  tunnel  and  shaft;  further,  the  appel- 

lant did  not  show  that  a  unit  price  applicable  to 
the  rock  bolt  work  had  produced  an  inequitable 
sum  representing  overhead. 

Appeal  of  Allen  M.   Campbell  Company,   General 
Contractors,   Inc.,   IBCA-722-7-68  (Mar.    28,    1969] 
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A  motion  by  an  appellant  to  expunge  numerous  exhib- 
its from  the  appeal  file  predicated  primarUy  upon 

the  ground  that  their  inclusion  without  affording  an 
opportunity  for  cross-examination  of  the  authors 
of  the  various  documents  would  be  violative  of  due 

process,   was  granted  only  to  the  extent  that  the 
record  fails  to  indicate  that  the  contracting  officer 
had  in  fact  considered  the  questioned  exhibits  in 
making  the  findings  appealed  from.     In  support  of 

its  ruling  the  Board  notes  that  (1)  the  Board's rules  specifically  provide  for  the  composition  of 
the  appeal  file;  (ii)  comparable  rules  of  other 
boards  have  been  determined  not  to  be  violative 

of  due  process;  (iii)  where  a  hearing  is  held  the 
probative  value  to  be  given  to  appeal  file  exhibits 
will  be  determined  by  the  evidence  offered  in  sup- 

port by  witnesses  subject  to  cross-examination; 
(iv)  expunging  an  exhibit  from  the  appeal  file  is  no 
indication  of  the  ruling  the  Board  may  make  if  the 
exhibit  is  proffered  at  the  hearing;  and  (v)  as  for 
summaries  and  other  exhibits  expuriged  from  the 
appeal  file  the  Government  may  wish  to  resort  to 
discovery,   where  appropriate,   to  establish  the 
accuracy  of  particular  exhibits. 

Appeals  of  Cen-Vi-Ro  of  Texas,  Inc. , 
IBCA-718-5-68  and  IBCA-755-12-68 
(May  28.    1970)  77  I. D.   106 

A  claim  based  upon  a  differing  site  condition  of  the 

first  category  will  be  denied  where  the  appel- 
lant's evidence  is  insufficient  to  establish  what 

the    subsurface  conditions  actually  were. 

Appeal  of  Clark  F.   Cass  and  Walt  Alloway, 
Joint  Venturers.   IBCA-813-11-69  (Feb.    16,    1971) 

A  claim  for  a  time  extension  because  of  alleged  defi- 
cient design  will  be  denied  when  appellant  fails  to 

prove  by  any  substantial  evidence  the  allegation  of 
design  deficiency. 

Appeal  of  Roy  L.   Matchett,   IBCA-826-2-70 
(Feb.   26.   1971) 

A  claim  for  a  changed  condition  will  be  denied  when 
the  contractor  fails  to  present  adequate  evidence 
as  to  what  the  field  conditions  were,   and  fails  to 

prove  that  the  field  conditions  differed  materially 
from  conditions  shown  in  the  contract  documents. 

A  changed  condition  claim  will  be  denied  where  the 
contractor  fails  to  show  significant  error  in  the 
data  contained  in  the  contract  documents. 

CONTRACTS— Continued 

DISPUTES  AND  REMEDIES  — Continued 

Substantial  Evidence  — Continued 

The  contracting  officer's  determination  of 
the  hours  properly  chargeable  to  the  Gov- 

ernment under  a  rental  of  equipment  con- 
tract will  be  sustained  where  the  con- 

tractor asserts  that  the  hours  claimed 
are  reflected  in  its  records  but  fails 

to  offer  any  evidence  in  support  of  the 
claims  made. 

Appeal  of  C.I.C.  Construction,  TBCa-941-11-71 
(Sept.  26,  1972)  79  I.D.  607 

Expert  testimony  giving  estimates  of  what  would  be 
the  cost  for  a  reasonable  contractor  to  restore 

damage  to  a  road  project  and  to  finish  the  roadway 
is  not  accepted  where  the  testimony  is  unclear  and 

ambiguous  respecting  the  applicable  time  period, 
whether  all  elements  of  costs  and  profit  are  in 

eluded,  and  whether  the  task  being  estimated  was 

comprehended  by  the  expert. 

Brezina  Construction  Co.  Inc. 

(Aug.  10,  1973) 
IBCA-757-1-69 

80  I.D.  558 

Termination  for_  Ccuvanievce 
Where  a  contracting  officer,    having  made  an 

award  for  33  work  items  included  in  a  road 

construction  project,   advises  the  contractor 
that  he  is  not  to  perform  any  of  the  work 
specified  in  four  of  the  work  items  (which  in- 

volved work  of  major  magnitude)  such  advice 
will  be  considered  a  partial  termination  order, 
entitling  the  contractor  to  recover  additional 

costs,    in  a  stipulated  amount,    that  resulted 
from  the  partial  termination. 

Appeal  of  Borsberry  Construction  Company,   Inc. 
IBCA-469^12-64  (Mar.    21,   1966) 

Under  a  Standard  Form  construction  contract  con- 

taining no  •Suspension  of  Work  clause,   a  con- 
tractor is  not  entitled  to  administrative  relief 

for  losses  resulting  from  labor  difficulties  on 
the  theory  that  such  relief  can  be  granted  under 
a  Termination  for  Convenience  of  the  Govern- 

ment clause,  since  there  was  no  termination 
in  fact  or  diminution  of  the  work  required  by 
the  contract. 

Appeal  of  Bateson-Cheves  Construction  Company, 
IBCA-670-9-67  (Aug.    12,    1968) 

Appeal  of  S.   S.    Mullen  Construction,   Inc. , 
IBCA-860-7-70  (Dec.   28,    1971)    78  I.  D.  372 
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Where  a  cost-plus-a-fixed-fee  construction  con- 
tract was  terminated  in  part  for  the  convenience 

of  the  Government,   the  fee  payable  on  ter- 
minated work  was  governed  by  the  termination 

for  convenience  clause  which  provided  that  fee 
would  be  payable  in  proportion  to  work  accom- 

plished.    The  termination  could  not  have  the 
effect  of  converting  payments  the  contractor 
agreed  would  be  fee  into  costs. 

Appeal  of  Franklin  W.   Peters  and  Associates. 
1BCA-762-1-69  (Dec.   28,    1970)  77  I.  D.    213 

T_ermina_tio_n  for  Default 

Where,    under  a  standard  form  of  construction 

contract  the  contractor's  right  to  proceed  with 
the  performance  thereof  is  terminated  for  un- 

satisfactory progress  and  where  it  appears 
that  the  principal  causes  of  the  delay  were  the 
acts  of  the  representative  of  the  contracting 
officer,   who  willfully  and  arbitrarily  inter- 

fered with  and  assumed  control  of  the  work 

under  the  contract,    6uch  causes  are  excus- 
able and  the  contract  will  be  deemed  to  have 

been  terminated  for  the  convenience  of  the 
Government. 

Appeal  of  Richey  Construction  Company, 
IBCA-456-9-64  (Feb.    18,    1966)         73  I.  D.    63 

Under  a  contract  for  the  performance  of  survey 

work  the  contracting  officer  properly  termi- 
nated the  contract  for  default  where  the  weight 

of  the  evidence  supported  a  conclusion  that 
following  the  receipt  of  letters  warning  the 
contractor  to  comply  with  the  performance 
schedule,  .the  contractor  abandoned  the  work 

after  a  series  of  delays,  due  in  part  to  Gov- 
ernment error  but  caused  principally  by  in- 
adequate performance  and  financial  difficulties 

Following  a  termination  for  default  the  Government 
failed  to  sustain  its  burden  of  proof  as  to  miti- 

gation of  damages  and  reasonableness  of  the 
assessment  of  excess  costs,  where  because  of 
urgent  requirements  the  work  of  completion i was 
divided  and  performed  by  the  Government  and 
two  other  contractors  simultaneously,  instead 
of  by  the  presumably  less  costly  method  of 
completion  by  the  two  next  low  bidders  on  the 
original  procurement. 

Appeal  of  C.   W.    "Bill"  Lamb,   IBCA-397 

(Dec.    29,    1966)  "      73  I.   D.    377 

Under  a  contract  for  constructing  a  roof  where 
the  original  contract  was  modified  by  new 
written  requirements  for  performance  and  for 

CONTRACTS— Continued 

DISPUTES  AUD  REMEDIES — Continued 

Termln£tj,on  for  Default, — Continued 

correction  of  deficiencies  under  close  super- 
vision of  Government  officials  after  expiration 

of  the  required  completion  date,   with  no  re- 
quirement as  to  a  revised  date  of  completion, 

the  original  completion  date  was  waived  by  the 
Government;  therefore,  where  the  contract 
was  terminated  for  alleged  failure  to  make 
sufficient  progress  and  for  unsatisfactory  work, 
such  termination  for  default  was  without  justi- 

fication in  view  of  the  apparent  acceptance  by 
the  Government  of  substantial  compliance  by 
the  contractor  pursuant  to  the  directions  of  the 
Government  supervisors,   and  in  the  absence 
of  any  written  complaints  or  warnings  to  the 
contractor  alleging  lack  of  progress  or  unsatis- 

factory work. 

Appeal  of.  William  L.  Lemesany  d/b/a  Lemesany 
Roofing  and  Insulation  Company,  IBCA-533-  12-  65 
(June  30,    1967) 

In  ruling  upon  a  motion  that  raised  questions  con- 
cerning the  Board's  jurisdiction  over  an  appeal 

arising  under  a  contract  for  the  construction 
of  an  earthfill  dam,   the  Board  declined  to  dis- 

miss the  appeal  on  the  grounds  advanced  by  the 
contractor,  i.  e.  ,   that  it  was  making  an  inte- 
graged  claim  against  the  Government  for 
breach  of  contract,  and  that  with  respect  to 

such  a  claim  the  only  adequate  remedy  avail- 
able is  a  judgment  for  damages  in  the  Court 

of  Claims.     After  the  parties  had  engaged  in 

extensive  pre-hearing  activity  before  the  Board, 
the  appellant  filed  a  petition  in  the  Court  of 

Claims,   contending  that  there  had  been  a  "car- dinal" breach  of  contract  by  the  Government; 
however,    because  the  appeal  record  disclosed 
that  disputes  involving  a  termination  for  default, 
changes,   quantity  measurements,    alleged  extra 
work  orders  and  other  substantial  issues  involv- 

ing questions  of  fact  and  arising  under  the  con- 
tract are  involved,    the  Board  concluded  that  it 

should  hear  and  decide  the  appeal  notwithstanding 

the  contention  that  there  was  an  overriding 
"cardinal"  breach. 

Appeals  of  Steenberg  Construction  Company, 
IBCA-520-10-65,  IBCA-639-5-67  (Nov.   2,    1967) 

Where  the  Government,   after  opening  of  bids,  did 
not  accept  the  contractor's  bid  as  offered  on 
Standard  Form  33,  but  issued  a  purchase  order 
to  the  contractor  that  was  not  agreed  to  or 
acted  upon  by  the  contractor,   no  contract  re- 

sulted.    When  at  a  later  date  after  inspection 

of  the  contractor's  work  under  a  previous  con- 
tract, the  Government  transmitted  an  order 

that  was  accepted  by  the  contractor,  the 

required  period  allowed  for  performance 



250 

CONTRACTS— Continued 

DISPUTES  AND  REMEDIES — Continued 

Termination  for  Default — Continued 

began  to  run  as  of  the  date  of  acceptance  by  the 
contractor,  and  the  termination  for  default 
based  on  the  date  of  the  unaccepted  order  was 
erroneous. 

Appeal  of  Precise  Products,   IBCA-673-10-67 
(Feb.    9,    1968) 

In  a  case  submitted  on  the  record  involving  a 
termination  for  default  of  a  contract  for  planting 
trees  on  the  basis  of  failure  to  make  satisfac- 

tory progress,  the  Board  finds  that  the  Govern- 
ment has  failed  to  establish  a  lack  of  progress 

to  the  extent  necessary  to  justify  a  termination 
for  default,  noting,   inter  alia,   an  unexplained 
delay  of  48  days  in  issuing  the  notice  to  proceed 
that  could  have  materially  contributed  to  the 

contractor's  difficulties  in  performing  the 
contract. 

Appeal  of  Robert  Hart,   IBCA-659-8-67 
(Apr.    10,    1968) 

The  Board  reduced  the  Government's  assessment 
of  excess  costs  against  a  construction  contrac- 

ting firm  whose  contract  had  been  terminated 
for  default,  where  it  was  found  that  the  com- 

pletion contract  had  been  awarded  under  a 
deficient  reprocurement  plan  formulated  by  the 

Government,  under  which  the  completing  con- 
tractor was  able  to  submit  a  bid  that  resulted 

in  a  final  total  contract  return  to  the  completing 
contractor  which  was  substantially  more  than 
would  have  been  received  by  the  apparent 
second  low  bidder  if  the  project  had  been 
finished  by  the  latter  under  the  completion  con- 
tract. 

Appeal  of  Gardner  Construction  Company, 
IBCA-615-1-67  (Apr.    17,    1968) 

CONTRACTS— Continued 

DISPUTES  AND  REMEDIES — Continued 

Termination  for_  Default — Continued 
such  harm,     The  Board  has  no  authority  to  remit 
liquidated  damages  under  41   U.  S.  C.    256a. 

Appeal  of  Wells  Construction,    1BCA-737 -10-68 
(Sept.    11.    1969) 

Where  an  appeal  record  contains  no  evidence  to 

show  that  a  Bureau  of  Land  Management  con- 
tracting officer  erroneously  terminated  a  con- 

tract for  default,  the  appeal  will  be  denied. 

Appeal  of  Winn  Aviation,  IBCA-730-9-68 
(Oct.    23,   1969) 

The  contracting  officer's  decision  to  terminate  for 
default  that  part  of  a  contract  pertaining  to  land- 

scaping work  during  performance  of  a  contract 
which  called  for  playground  construction,    will  not 
be  set  aside  where  there  is  a  lack  of  proof  that 

failure  to  timely  satisfactorily  complete  the  plant- 
ing phase  of  the  contract,   particularly  the  re- 

placement of  unacceptable  plants,   was  within  the 
criteria  of  excusability  prescribed  by  paragraph 

(d)  of  the  Termination  for  Default --Damages  for 
Delay--Time  Extensions  provision  of  the  con- 

tract,  clause  5  of  the  General  Provisions. 

Appeals  of  William  F.   Klingensmith,    Inc., 
IBCA-717-5-68  and  IBCA-734-10-68  (May  4,    1971) 

Where  the  default  termination  decision  Is  appealed 

and  held  to  be  improper,  the  Government  is  with- 
out contractual  authority  under  the  Default  Article 

to  charge  excess  costs  to  the  contractor  without 
regard  to  whether  a  later  decision  assessing 
excess  costs  was  appealed. 

Appeal  of  Universal  Engineered  Systems,  Inc. , 
IBCA-900-4-71  (Mar.  16,  1972)   79  I.D.  94 

Where  a  contract  for  the  construction  of  drains  at  a 
cost  of  over  $140,  000,   providing  for  liquidated 

damages  of  $85  per  day  for  each  day  perform- 
ance was  delayed  beyond  March  8,   1968,   was 

terminated  for  default  pursuant  to  Clause  5  of 
Standard  Form  23-A  (June  1964  Edition),   and  the 
contract  was  substantially  completed  by  another 
contractor  on  June  18,  1968,   the  Government  was 
entitled  under  that  clause  to  recover  liquidated 

damages  covering  the  period  between  those  dates, 
amounting  to  $8,670  in  addition  to  excess  costs, 
since  such  liquidated  damages  did  not  constitute 
an  unenforceable  penalty  in  the  absence  of  a 
showing  that  at  the  time  the  contract  was  made 
(1)  it  would  have  been  feasible  to  make  an  ac- 

curate estimate  of  the  harm  resulting  from  a 

breach,   and  (2)  that  such  daily  rate  was  an  un- 
reasonably high  forecast  of  compensation  for 

A  contractor  under   a  contract   for   the   construction  of 
a  dam,   which  provides   that   progress  payments  will 
be  made   to   the  contractor  on  estimates  approved  by 

the  contracting  officer,   was  not   entitled   to  dis- 
continue work  on   the  ground   that   the  Government's 

progress  payments  were   allegedly  erroneous  and   in- 
adequate  since   implicit   in  the   term  "estimate"   is 

lack  of   finality  and   the  possibility  of   further   re- 
vision.     Where   the  parties   are  in  serious  disagree- 

ment over   the  validity  of   claims   submitted   by   the 
contractor  or   as   to   the  amounts  owed   for  changes, 
extra  work,   etc.,    it   is  to  be  expected   that  prog- 

ress payments  will   correspond   to   the  amounts  which 
the  contracting  officer  determines  are  owed  by   the 
Government. 

Where  a   contractor  discontinued   its  work  under   a  con- 
tract  for   the   construction  of  a  dam  because   the 

Government  had  allegedly  breached   the  contract  by 
failing   to    (1)   make   timely  and   adequate  payments, 
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(2)  process  claims  promptly,  (3)  consider  the  claim 
on  a  unitary  basis,  and  (4)  grant  adequate  relief, 

the  contracting  officer  was  justified  in  terminating 
the  contract  for  default,  since  a  contractor  is  not 

permitted  under  the  Disputes  clause  to  abandon  its 
work  because  of  disagreement  with  the  contracting 

officer's  determinations  and  the  record  establishes 

that  payments  were  made  in  accordance  with  the  con- 
tract and  the  delay  in  processing  claims  and  provid- 

ing administrative  relief  was  found  to  be  largely 
attributable  to  the  actions  of  the  contractor. 

Steenberg  Consti 

(May  8,  1972) 
:tlon  Company,  IBCA-520-10-65 

79  I.D.  158 

Where  a  contractor's  case  is  pending  in 
the  Court  of  Claims,  involving  a  Board 
decision  which  upheld  a  termination  for 
default,  and  the  contractor  takes  the 

position  that  the  Board  should  not  pro- ceed with  a  second  appeal  (concerning 

the  propriety  of  an  excess  cost  assess- 
ment arising  out  of  the  termination) 

while  the  case  is  pending  in  Court, 
thereby  avoiding  needless  expenditure 
of  time  and  money,  if  its  petition  to 
the  Court  that  the  Board  be  directed 
to  sustain  its  excess  costs  claim  is 
granted,  a  motion  by  the  Government 
to  activate  the  appeal  (grounded  on 
potential  prejudice  to  it  resulting 
from  delay  in  proceeding  and  a  Court 

rule  allegedly  requiring  a  counter- 
claim based  upon  the  excess  costs 

claim  to  be  asserted  during  the  pen- 
dency of  the  default  termination 

case  before  the  Court)  is  denied  in 

order  to  give  the  parties  an  oppor- 
tunity to  request  the  Court  to  instruct 

the  Board,  under  P.L.  92-415,  whether 
or  not  to  defer  action  on  the  excess 

costs  appeal  until  the  Court  acts  on 
the  default  termination  question. 

Appeal  of  Steenberg  Construction  Company, 
IBCA-639-5-67  (Nov.  30,  1972) 

has  no  authority  to  charge  excess  costs  to  the  con- 
tractor even  though  a  later  decision  assessing 

excess  costs  was  not  appealed. 

Appeal  of  City  Blue  Print  Company,  IBCA-978-11-72 
(Oct.  19,  1973) 

Under  the  Standard  Form  Supply  Contract  Default 
clause,  a  termination  for  default,  following 
acceptance,  of  a  contract  for  the  purchase  of 
a  scanning  electron  microscope  on  the  grounds 
it  was  defective,  latently,  and  by  virtue  of 
various  breacb.es  of  warranty,  was  improper  in 

the  absence  of  a  notice  preceding  the  termi- 
nation affording  the  contractor  at  least  ten 

days  within  which  to  cure  the  defects,  and  was, 

accordingly,  treated  as  a  termination  for  the 
convenience  of  the  Government. 

K  Square  Corporation  a/k/a  Ultrascan  Company. 
IBCA-959-3-72  (Nov.  29,  1973)   80  I.D.  769 

A  contract  is  properly  terminated  for  default  on 
the  ground  of  failure  to  make  timely  delivery 
where  the  contractor  failed  to  proceed  with 

performance  after  (i)  alleging  a  post-award 
mistake-in-bid  claim  and  (ii)  requesting  an 
adjustment  in  the  contract  price  to  compensate 
for  the  adverse  effect  the  devaluation  of  the 

dollar  had  upon  the  acquisition  cost  from  a 
Swiss  supplier  of  the  items  bid  upon. 

An  excess  cost  assessment  under  a  contract  ter- 
minated for  default  Is  found  to  be  proper  where 

the  reprocurement  contractor  offered  equipment 
from  the  same  supplier  the  defaulted  contractor 

had  contemplated  using  at  a  total  price  con- 
siderably less  than  the  total  price  the  defaulted 

contractor  had  requested  prior  to  proceeding  with 

contract  performance  and  the  defaulted  contrac- 
tor did  not  even  allege  that  In  effecting  the 

reprocurement  the  Government  had  failed  to 
mitigate  damages. 

The  contracting  officer's  decision  to  termi- 
nate for  default  the  right  of  a  contractor 

to  proceed  with  the  contract  work  will  not 
be  set  aside  where  excusable  delays  result- 

ing from  drawing  errors  were  the  subject 
of  a  bilateral  contract  modification  ex- 

tending the  time  of  performance  and  the 
contract  work  was  not  completed  within 
the  extended  contract  period. 

Appeals  of  C.  A.  Davis,  Inc.,  IBCA-929-9-71 
and  IBCA-960-3-72  (June  12,  1973) 

Where  the  default  termination  decision  is  timely 
appealed  and  held  to  be  improper,  the  Government 

Geophysical  Instrument  &  Supply  Co..  IBCA-996-6-73 
and  IBCA-1003-8-73  (Jan.  9,  1974)  81  I.D.  1 

A  contractor's  claim  that  it  should  be  excused 
from  performance  due  to  a  restrictive  feature 

in  a  contract  as  awarded  which  caused  Impossi- 
bility of  performance  is  denied  where  evidence 

shows  that  the  contract  as  awarded  was  modified 
by  mutual  consent  and  the  contractor  had  no 
valid  excuse  for  failure  to  perform  the  modi- 

fied contract  so  that  a  termination  for  default 
was  proper. 

Appeal  of  White  Plains  Electrical  Supply  Co..  Inc. 
IBCA-984-2-73  (Nov.  12,  1974)      81  I.D.  647 
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FORMATION  AND  VALID I TY 

Au thori  tjr  .t  o_Make 

FORMATION  AND  validity  — Continued 

Authority.  to_HakjB  — Continued 
Where  a  prospective  bidder  relies  upon  erroneous 

assurances  given  by  a  subordinate  of  the  con- 
tracting officer  not  authorized  to  give  them, 

and  as  a  consequence  erroneously  fails  to  in- 
clude in  its  bid  the  cost  of  performing  certain 

work  required  by  the  Invitation  for  Bids,   it  is 
not  entitled,   after  award,   to  an  equitable    ad- 

justment of  its  bid  price  for  performing  the 
work  so  required,   even  though  not  contemplated 
by  its  bid. 

Appeals  of  R  and  R  Construction  Company,   IBCA-413, 
IBCA-458-9-64  (Sept.    27,    1965)  72  I.  D.    385 

Where  a  contractor  relies  upon  a  claimed  under- 
standing with  a  Government  inspector  that  in 

order  to  eliminate  the  need  for  final  cross 

sectioning,    payment  would  be  made  for  a  small 
quantity  of  excavation  and  borrow,    even  though 
no  work  involving  that  material  had  been  per- 

formed,   the  Board  will  sustain  the  contracting 

officer's  refusal  to  approve  such  payments  be- 
cause the  contracting  officer  had  not  asserted 

to,   or  been  made  aware  of  the  claimed  under- 
standing. 

(41  U.S.C.  §  252(c)(15)  (1970)), 

of  products  of  Indian  industry,' contracts  for  construction. 

for  the  "purchases and  including 

Appeal  of  Samkal  Mines,    Inc. 
(Dec.    12,    1966) 

IBCA-582-8-66 

Negotiability  of  Construction  Contract  Under  the 

"Buy  Indian"  Act  of  June  25.  1910.  M-36856 
(Feb.  22,  1973) 

The  Board  denies  a  construction  contractor's 
claim  for  the  cost  of  constructing  a  dike 
which  was  not  a  contract  requirement  where 
it  finds:   (i)  that  the  dike  was  constructed 
of  excess  material  from  a  sewage  lagoon, 

excavation  of  which  was  a  contract  require- 
ment; (ii)  a  reasonable  construction  of  the 

contract  would  permit  the  contracting  officer 

to  direct  the  placement  of  excess  material 

from  the  lagoon  at  any  place  within  one- 
half  mile  of  the  site  and  no  part  of  the 
dike  was  in  excess  of  one-half  mile  from 
the  site;  (ill)  construction  of  the  dike 
was  not  ordered  or  approved  by  anyone 

having  authority  to  commit  the  Government; 
and  (iv)  the  contractor  failed  to  protest 
to  the  contracting  officer  when  the  alleged 
extra  work  was  performed. 

Appeal  of  F.  H.  Antrim  Construction  Co.,  Inc., 
IBCA-914-6-71  (Apr.  20,  1973) 

An- informal  agreement  between  the  contractor 
and  a  Government  inspector  in  substance  that 
excavation  at  three  pond  sites  of  all  boulders 
and  other  smaller  material  should  be  billed 
as  one  hundred  percent  solid  rock,    did  not 
bind  the  Government  because  of  the  inspec- 

tor's lack  of  authority,   and  was  properly  re- 
jected by  the  contracting  officer. 

Appeal  of  L.   B.  Samford,   Inc. 
(Mar.    23,    1967) 

IBCA-523-10-65 74  I.   D.  86 

Bid  and  Awa r d 

A  motion  to  dismiss  an  appeal  will  be  denied, 
where  it  appears  that  there  are  substantial 
issues  of  fact  with  respect  to  information 
available  to  bidders,  and  such  issues  are 

not  susceptible  of  resolution  in  the  absence 
of  evidence  to  be  submitted. 

Appeal  of  Barringer  and  Botke,   IBCA-428-3-64 
(Apr.    19,    1965) 

Absent  a  showing  that  a  project  inspector  has  been 

given  greater  authority  than  included  in  an  ex- 
press delegation,   actions  clearly  outside  the 

delegation  will  not  be  recognized  as  binding  on 
tbe  Government. 

Appeal  of  F.   H.   Antrim  Construction  Go.  ,   Inc. 
JBCA-882-12-70  (July  28,    1971)    78  I.  D.    265 

If  substantive  authority  otherwise  exists,    section  23 
of   the  Act  of  June  25,    1910,    36  Stat.    861,   25  U.S.C. 

S  47    (1970),   conveniently  referred  to  as  the  "Buy 
Indian"  Act,   authorizes   the  negotiation  of  contracts, 
as  an  exception  to   the  otherwise  applicable  adver- 

tising requirements  of  the  Federal  Property  and 
Administrative  Services  Act   of  1949,   as  amended 

Where  a  contracting  officer,    having  made  an 
award  for  33  work  items  included  in  a  road 
construction  project,    advises  the  contractor 
that  he  is  not  to  perform  any  of  the  work 
specified  in  four  of  the  work  items  (which  in- 

volved work  of  major  magnitude)  such  advice 
will  be  considered  a  partial  termination  order, 
entitling  the  contractor  to  recover  additional 
costs,    in  a  stipulated  amount,    that  resulted 
from  the  partial  termination. 

Appeal  of  Borsberry  Construction  Company,   Inc.  , 
IBCA-469-12-64  (Mar.    21,   1966) 
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After  award,   a  contractor  is  not  entitled  to 
substitute  less  complex  equipment  for  gas 
boilers  of  the  "four-pass"  type,   where  the 
Government  had  included  in  the  technical 
specifications  of  a  construction  contract  a 
specific  requirement  that  four-pass  boilers 
be  installed,   and  the  contractor's  bid 
contained  no  exceptions  as  to  such 
requirement. 

Appeal  of  R.    L.   Pruitt  Sheet  Metal  Incorporated, 
IBCA-560-5-66  (July  27     1966) 

The  failure  of  a  high  bidder  at  a  sealed  bid  auc- 
tion to  submit  with  his  bid  a  statement  of  his 

citizenship  and  interests  in  other  holdings 
required  by  regulation  and  the  invitation  to  bid 
may  be  waived  where  the  default  has  given  him 
no  advantage  over  the  other  bidder. 

North  American  Coal  Corporation,  Jase  O. 

Norsworthy,  A-30738  (June  26,    1967)     74  I.  D.  20£ 

Under  a  contract  providing  for  construction  of  a 
road  with  material  from  a  pit  designated  as  a 
Class  B  Source  which  was  the  only  economi- 

cally available  pit  for  the  purpose,   where  the 
materials  in  the  pit  had  been  tested  by  the 
Government  whose  officials  provided  informa- 

tion to  the  contractor  before  bidding  which 
strongly  indicated  that  the  pit  was  an  accept- 

able source,  and  where  the  contractor  en- 
countered unexpected  and  abnormal  subsurface 

leases  of  plastic  materials  that  resulted  in  a 
very  high  percentage  of  wasted  material,   even 
though  an  extensive  system  of  machinery  for 
crushing  and  screening  was  utilized,  the  con- 

tract clause  providing  that  the  contractor 
must  satisfy  himself  as  to  the  quantity  of  ac- 

ceptable material,  without  adjustment  of  time 

or  p»*ice  in  the  event  of  insufficient  acceptable 
material,  is  overridden  by  Clause  4  of  Stan- 

dard Form  23A,   "Changed  Conditions,  "  of  the 
contract.     The  contractor  is  accordingly  en- 

titled to  an  equitable  adjustment  for  the  ex- 
pense caused  by  the  unusually  large  amount 

of  wasted  material,  to  the  extent  that  the  quan- 
tity exceeded  the  rate  of  wastage  normally  to 

be  expected. 

Appeal  of  Neilsons,   Incorporated, 
IBCA-525- 11-65  (Oct.    30,    1967) 

The  Board  is  not  empowered  to  grant  relief  for 
alleged  importunate  action  by  a  compliance 
officer  which  led  to  substitution  of  a  plumbing 
subcontractor  for  the  subcontractor  from  whom 
the  prime  contractor  originally  had  received 

CONTRACTS— Continued 

FORMATION  AND  VALIDITY  — Continued 

Bid  and  Award  — Continued 

a  question,   since  all  claimed  irregularities 
took  place  prior  to  award  of  the  contract. 

Appeal  of  Hoel-Steffen Construction  Company, 
IBCA-634-4-67  (Nov.    2,    1967) 

Where  an  invitation  to  submit  competitive  oil 

and  gas  lease  bids  reserves  the  right  to  re- 
ject any  and  all  bids  even  though  a  bid  may 

be  for  more  than  the  minimum  cash  bonus 

acceptable,  the  high  bid  for  a  particular  trac 

may  properly  be  rejected  for  the  reason  that 
it  is  too  low  without  a  showing  that  the  bid  is 
inadequate,   unreasonable  or  lacking  in  good 
faith,   even  though  it  is  above  the  minimum 
called  for  by  the  bid  invitation. 

Humble  Oil  fc  Refining  Company  et  al. ,  A-30906 
(Dec.   5,   1967) 

Where  the  Government,   after  opening  of  bids,  did 

not  accept  the  contractor's  bid  as  offered  on 
Standard  Form  33,  but  issued  a  purchase  order 
to  the  contractor  that  was  not  agreed  to  or 

acted  upon  by  the  contractor,   no  contract  re- 
sulted.    When  at  a  later  date  after  inspection 

of  the  contractor's  work  under  a  previous  con- 
tract, the  Government  transmitted  an  order 

that  was  accepted  by  the  contractor,  the 
required  period  allowed  for  performance 
began  to  run  as  of  the  date  of  acceptance  by  the 
contractor,  and  the  termination  for  default 
based  on  the  date  of  the  unaccepted  order  was 
erroneous. 

Appeal  of  Precise  Products,   IBCA-673-10-67 
(Feb.    9,    1968) 

Where  the  provisions  of  an  invitation  for  bids 
clearly  and  explicitly  require  the  bidder  to 
furnish  a  material  similar  to  a  brand-name 
product,  or  a  substitute  material  determined 
by  the  contracting  officer  to  be  equal  thereto, 
the  contractor,  having  remained  silent  during 
the  bidding  period  without  protest  and  having 
made  no  inquiry  of  the  contracting  officer  as  to 
the  availability  of  such  brand-name  material, 
or  of  a  material  substantially  equal  to  it,  is  not 

entitled  after  award  to  assert  that  the  specifi- 
cation requirements  are  invalid  for  requiring 

the  contractor  to  procure  the  material  from  a 

sole  source  (the  contractor's  post-award  alle- 
gation being  that  it  was  unable  to  find  a  differ- 

ent source  for  a  similar  material). 

Appeal  of  MSI  Corporation,  IBCA-554- 4-66 
(Apr.    16,    1968)  75  I.  D.   89 
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A  mere  statement  by  a  departmental  officer  at  an 
opening  of  bics  for  competitive  leases  that  an 
unnamed  bid  is  unacceptable  because  it  is  un- 

signed does  not  of  itself  constitute  a  rejection 
of  that  bid,   binding  on  the  United  States. 

An  opening  of  bids  for  competitive  leases  is  simply 
a  public  opening  and  reading  of  bids  which  have 
been  submitted.     Bids  are  not  ordinarily  subject 
to  final  acceptance  or  rejection  at  that  time. 

The  cashing  of  a  check,   which  has  been  submitted 
in  conjunction  with  a  bid  for  a  competitive  lease, 
and  the  placing  of  the  funds  in  a  suspense 
account  do  not  in  any  way  constitute  an  accep- 

tance of  the  bid. 

An  unsigned  bid  for  a  competitive  lease  may  be 
accepted  when  it  is  accompanied  by  documentary 
evidence  of  the  intent  to  submit  the  bid. 

Union  Oil  Com pany Bid  on  Tract  No.    228,    Brazos 

Area,    Texas  Offshore  Sale,    M-36733  (June  17, 
1968)  75  I.  D.   147 

Where  an  invitation  to  submit  competitive  oil  and 
gas  lease  bids  reserves  the  right  to  reject  any 
and  all  bids  even  though  a  bid  may  be  for  more 
than  the  minimum  cash  bonus  specified,    the 
high  bid  for  a  particular  tract  may  properly 
be  rejected  for  the  reason  that  it  is  too  low 
without  a  showing  that  the  bid  is  inadequate, 
unreasonable  or  lacking  in  good  faith,   even 
though  it  is  above  the  minimum  called  for  by 
the  bid  invitation. 

Sun  Oil  Company  et  al. 
1968) 

OCS-G  1711  etc.    (July  23, 

When  a  decision  of  the  Secretary  is  challenged  in 
the  courts,  and  the  litigation  has  been  settled 

under  an  agreement  which  requires  its  revoca- 
tion, the  Secretary  will  revoke  the  prior  deci- sion. 

Union  Oil  Company  Bid  on  Tract  No.   228,   Brazos 

Area,  Texas  Offshore  Sale,   M-36733  (Supp.  ) 
(May  14,   1969)  76  I.  D.  69 

Where  the  notice  of  competitive  bidding  for 
upland  oil  and  gas  leases  reserves  to  the 
Government  the  right  to  reject  any  and  all 
bids  and  further  states  that  any  bonus  bid 
considered  as  Inadequate  on  the  basis  of 
the  estimated  value  of  the  parcel  will  be 
rejected,  a  bonus  bid  of  $10.95  per  acre 
for  land,  whose  oil  and  gas  bonus  value  is 
estimated  to  be  $20  per  acre,  may  properly 
be  rejected.  r     '        ' 

John  II.   Kelly.    5   IBLA   324    (Apr.    17,    1972) 

Where  an  invitation   to  submit  competitive 
bids   for  oil  and  gas   leases   reserves 
the  right  and  discretion  to  reject  any 
and  all  bids,    regardless  of  the  amount 
offered,   and  the  high  bid  for  a  particular 

tract  is  much   less   than  the  government's 
estimated  value  of   the  tract,    the  high 
bid  may  properly  be  rejected  for  the 
reason  of  inadequacy  of  the  cash  bonus offered. 

Karr-McGee  Corporation.  Cabot  Corporation. 
Felmont  Oil  Corporation,  Caae-Pomeroy  Oil 
Corporation.  6  IBLA  108    (June  5,    1972) 

The  competitive  bidding  requirement   in  the Outer  Continental   Shelf  Lands   Act   for 
awarding  oil   and  gas   or  sulfur   leases   is 
satisfied  by  due   advertisement   and  a 
giving  of  an  opportunity   to  bid,   and 
contemplates   that   all  bidders   be  placed 
upon   the  same   plane  of  equality,    and  that 
they  each  bid  upon  the  same   terms   and conditions   set   forth   in  the  advertisements, 
and  the  pertinent   statutes   and  in  the  De- 

partment's  regulations.      Competitive  bid- 
ding does  not   require   that  more   than  one 

bid  be  submitted  before   the  authorized 
officer,  but   only   that   the  officer,   by 
due   advertisement,    give   opportunity  for 
everyone  to  bid. 

Tipperary  Land  &  Exploration  Corporation, 
7   IBLA  270    (Sept.    19,    1972)  79   i.p.    596 

Where  an   invitation  to  submit   competetive  bids 
for  oil  and  gas  leases  reserves   the  right  and 
discretion  to   reject   any  and  all  bids,    regard- 

less of  the  amount   offered,   and   the  high  bid 
for  a  particular  tract   is  less  than  10  percent 
of  the  Government's   estimated  value  of  the 
tract,    the  high  bid  may  properly  be  rejected 
for   the  reason  of   inadequacy  of   the  cash  bonus 
offered. 

Antoine   "Fats"  Domino,    7   IBLA  375    (Sept.    29,    1972) 

Where  the  notice  of  sale  by  competitive  bidding 

for  oil  and  gas  leases  reserves  to  the  Govern- 
ment the  right  to  reject  any  and  all  bids,  and 

further  states  any  bonus  bid  considered  as 
inadequate  on  the  basis  of  the  estimated  value 
of  the  parcel  will  be  rejected,  a  bonus  bid  of 
$1  per  acre  is  properly  rejected  where  the  es- 

timated value  of  the  parcel  is  greater  than 

$1  per  acre. 

Howell  Spear.   8   IBLA  93    (Nov.    6,   1972) 

Where   the  notice   of   competitive  bidding  for 
upland   oil  and  gas    leases   reserves   to   the 
Government   the  right   to   reject   any   and   all 
bids,    and  the  Geological  Survey   after  a 
pre-sale  examination  of   the   land  placed 
a  bonus  value  of   $1  per  acre  on   the   land, 
it   is   proper  to  reject   a  high  bid  of   $.50 

per  acre. 

John  H.   Lars  en,   12   IBLA  244   (July   19,    1973) 
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Co£t-Tvpe  Contracts 
Where  under  a  contract  for  a  printing  press  a 

contractor  is  required  to  furnish  a  device 
known  as  a  punch  in  order  to  meet  its  alleged 
contractual  obligation  and  where  the  evidence 
of  record  shows  that  the  punch  was  listed  as 

an  optional  item  of  equipment  in  the  descrip- 
tive literature  accompanying  the  bid  upon  which 

the  contract  was  based,  the  Board  determines 
the  contract  price  should  be  equitably  adjusted 
to  reflect  the  furnishing  of  the  punch. 

Appeal  of  Harrls-Seybold  Company  (A  Division  of 
Harrls-Intertype  Corporation),  IBCA-1017-1-74 

81  1.0.  663 (Nov.  27,  1974) 

£°I!sid£ra-tian 

A  valid  change  order  authorizing  an  equitable 

adjustment  for  changed  work  cannot  be  voided 
by  the  unilateral  action  of  the  Government, 

where  there  is  adequate  consideration  for  the 

issuance  of  the  change  order,  and  the  work  as 
modified  has  been  performed. 

Inc.,  IBCA-420-1-64 Appeal  of  State  Contractors, 

(Oct.    19,    1965) 

£onst^njc^i£n_C£ntr£c_ts 

Where  a  contractor's  initial  proposal  in  response  to 

an  RFP  leading  to  the  award  of  a  cost-plus-a- 
fixed-fee  construction  contract  contained  a  fixed- 

fee  of  nine  percent  of  estimated  costs  and  in  sub- 

sequent negotiations  the  estimated  cost  of  the  con- 
tract was  raised  while  the  amount  of  the  fixed-fee 

reexamined  unchanged,   the  percentage  of  fee  to 
estimated  costs  was  necessarily  reduced.     The 
Board  determined  that  it  would  be  unreasonable 

and  contrary  to  the  contract  for  any  substantial 

portion  of  the  contract  not  to  bear  a  pro-rata 
allocation  of  fee. 

Appeal  of  Franklin  W.    Peters  and  Associates, 
IBCA-762-1-69  (Dec.   28.    1970)      77  I.  D.    213 

If   substantive   authority  otherwise  exists,    section  23 
of   the  Act   of  June   25,    1910,    36   Stat.    861,    25  U.S.C. 

S   47    (1970),    conveniently   referred   to  as   the   "Buy 
Indian"  Act,    authorizes   the   negotiation   of   contracts 
as  an  exception   to   the  otherwise  applicable  adver- 

tising  requirements   of   the   Federal  Property  and 
Administrative   Services   Act   of   1949,  AS  amended 

(41  U.S.C.    §   252(c) (15)    (1970)),    for  the   "purchases 
of  products  of   Indian   industry,"   and   including 
contracts    for   construction. 

Negotiability  of  Construction   Contract   Under  the 

"Buy   Indian"   Act   of  June   25.    1910.    M-36856 
(Feb.    22,    1973) 

Where  the  contracting  officer  determined  to 

settle  a  cost-type  construction  contract  on  the 
basis  of  allowable,   booked  costs  in  preference 
to  determining  applicable  overhead  and  GfcA 
rates,    the  Government  could  not  disallow  bid 

and  proposal  expenses  upon  the  ground  they 
made  no  contribution  to  the  contract.     The 

Board  determined  that  a  regulation  prohibiting 
bid  and  proposal  expenses  as  an  allowable  cost 
of  coat-typfl  construction  contracts  became 
effective  after  the  execution  of  the  contract  and 
thus  was  not  applicable. 

Appeal  of  Franklin  W.   Peters  and  Associates, IBCA-762-1-69  (Dec.   28,    1970)        77  x>  D.    213 

Where   a  contractor  under  a  cost-plus-fixed-fee 
contract   gave  notice  of  an  impending  overrun 

but   proceeded  with  performance  without   being 

advised   that   additional    funds   had  been  pro- 
vided as  specified   in   the  Limitation  of  Cost 

Clause   in  circumstances  where   the  evidence 
did  not  establish  that   the  contractor  was 

directed  or   induced   to  continue  performance, 

that   there  was   any  understanding  that   additional 
funds  would  be  provided,   or   that   a  change   to 

the   contract   had  occurred,    the   contractor's 
claim  for  overrun  is   denied  on   the   grounds 

that   the   contractor  had  proceeded  with  per- 
formance  at   his   own  risk  and   that   whether 

additional   funds  would  be  provided  was  within 
the   discretion  of  the  contracting  officer. 

Ryckman.    Edgerley,   Tomllnson  and  Associates,    Inc., 
IBCA-992-4-73   (Nov.    19,    1973)  80  I.D.    734 

Governing  Law 

Under  a  contract  for  clearing  logs  and  other 
debris  from  a  creek,   where  the  contractor  was 

permitted  to  remove  merchantable  logs  so 
cleared  and  to  dispose  of  them  for  its  own 

account,    in  lieu  of  burning  as  required  by  the 
contract,   and  where  in  addition  the  contractor 

cut  and  removed  other  merchantable  standing 
or  fallen  trees  outside  of  the  work  area,    the 

Government  was  entitled  by  virtue  of  the  con- 

tract provisions  concerning  the  contractor's 
responsibility  for  property  to  deduct  as  a  set- 

off from  contract  payments  due  to  the  contra- 
tor,   treble  damages  pursuant  to  the  applicable 

statutes  of  the  State  of  Oregon  with  respect  to 

the  value  of  the  illegally  removed  timber. 

Appeal  of  Farber  8c  Pickett  Contractors,   Inc. , 
IBCA-591-9-66  (Mar.    15,    1967)      74  1.   D.  70 
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Implied  and  Cons true ti vejCon .tr  ac ts 

When  the  appeal  file  discloses  that  the  dispute 
involves  an  alleged  informal  contract  that 
contained  no  disputes  clause,  an  appeal  will 
be  dismissed  for  lack  of  jurisdiction. 

Appeal  of  Andonian  Associates,   Inc.  , 
IBCA-482-2-65  (July  6,    1965] 

Under  a  contract  for  the  construction  of  dikes, 
requiring  the  use  of  material  excavated  from 
borrow  areas,   where  a  substantial  portion  of  a 
borrow  area  containing  suitable  material  as 
staked  by  the  Government  is  withdrawn  from 
use  by  Government  instructions  so  that  the 

contractor's  borrow  operations  are  confined 
to  a  previously  excavated  borrow  pit  that 
became  filled  with  water,   and  was  more 
difficult  to  excavate,   such  instructions, 
constitute  a  constructive  change  for  which 
the  contractor  is  entitled  to  an  equitable 
adjustment. 

Where  the  intent  of  the  parties,   clearly  inferable 

from  contract  provisions,   is  that  the  con- 
tractor's reasonable  requests  for  access 

roads  will  be  granted  subject  to  restoration 
of  the  natural  landscape  and  repair  of  damage 

thereto  at  the  contractor's  expense,  the  erro- 
neous interpretation  of  the  contract  by  the 

contracting  officer's  representative,   to  the 
effect  that  the  contractor's  request  for  more 
than  one  access  road  should  be  denied  because 
of  probable  damage  to  the  natural  landscape, 
constitutes  a  constructive  change  for  which 
the  contractor  is  entitled  to  an  equitable 
adjustment. 

Appeal  of  Lincoln  Construction  Company, 
IBCA-438-5-64  (Nov.    28,    1965)      72  I.  D.    492 

The  provision  in  the  standard  Changes  clause 
requiring  a  contractor  to  assert  a  claim  for 
adjustment  within  30  days  after  receipt  of  a 
written  change  order  is  not  applicable  where 
the  change  was  staking  of  the  work  by  the 
Government  that  varied  substantially  from  a 
contract  drawing,   accompanied  by  oral 
instructions  that  were  never  reduced  to 
writing. 

Appeal  of  Korshoj  Construction  Company, 
IBCA-321   (Jan.    31,    1966)  73  I.  D.    33 

Under  a  contract  containing  erroneous  estimates 
by  the  Government  as  to  quantities  of  material 
for  which  unit  prices  were  bid  and  where  the 
contractor  was  obliged  to  submit  composite 
bids  which  required  inclusion  of  fixed  costs  of 
transportation  because  a  separate  bid  item 
therefor  was  not  provided,    the  substantial  re- 

duction by  the  Government  of  the  quantities  in 

CONTRACTS — Continued 

FORMATION  AND  VALIDITY  — Continued 

Imgl .led  and  Cons true ti vejCont ra cts — Continued 

the  correction  of  such  errors  constituted  a 

change  entitling  the  contractor  to  an  equitable 
adjustment  with  respect  to  the  unabsorbed 
fixed  costs,    the  errors  not  being  evident 
upon  a  reasonably  careful  investigation  of  the 
work  site  or  from  examination  of  the  drawings. 

Appeal  of  Barringer  &  Botke,    IBCA-428-3-64 
(Mar.    23,    1966) 

Under  a  contract  for  surveying  a  power  line, 
where  the  contractor  is  ready  to  proceed 
with  the  work  at  the  agreed  point  at  one  end 
of  the  line,   the  Government's  instructions  to 
commence  work  at  the  opposite  end  of  the 
line  constitute  a  constructive  change  for 
which  the  contractor  is  entitled  to  an 

equitable  adjustment. 

Appeal  of  K.   B.   Wood  k  Associates,   Inc.  , 
IBCA-498-5-65  (Mar.   25,   1966) 

Under  a  contract  for  surveying  the  boundary  of 
a  National  Seashore,   the  contractor  is 
entitled  to  an  equitable  adjustment  for  a 
constructive  change,   where  the  contracting 
officer  erroneously  concluded  that  the 
contractor  was  impliedly  required  to 
monument  contour  lines  that  were 

designated  as  portions  of  the  Seashore boundary. 

Appeal  of  Schofield  Brothers,  IBCA-453-8-64 
(Aug.    31,    1966) 

Under  a  contract  for  landscaping  and  planting  of 
ornamental  trees  and  shrubs,  directions  given 
by  the  Government  representative  in  charge  of 
the  project  to  remove  and  replace  shrubs  re- 

cently planted  in  order  to  repair  underground 
utility  lines  constitute  a  constructive  change 
entitling  the  contractor  to  an  equitable  adjust- ment. 

Appeal  of  Tree  Land  Nursery.  Inc. , 
IBCA-436-4-64  (Oct.    31.    1966) 

A  contractor  was  entitled  to  an  equitable  adjust- 
ment when  a  constructive  change  resulted  from 

the  Government's  failure,   in  establishing  the 
stakes  to  which  riprap  on  a  levee  was  to  be 
placed,   to  foUow  a  typical  drawing  which 
clearly  indicated  that  the  levee  was  to  be  re- 
shaped  to  a  2:1  slope  prior  to  performance  of 
the  riprap  work. 

Appeal  of  Gil-Brown  Constructors,   Inc., 

IBCA-504-7-65  (Nov.  28,   1966)   
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CONTRACTS— Continued 

FORMATION  AND  VALIDITY  — Continued 

Implied,  and  Cons true ti ve_Cont r  ac ts 
— Continued 

CONTRACTS — Continued 

FORMATION  AND  VALIDITY  — Continued 

Im£lied_  and  £ojssjt  rue ti vejCon tr£C ts — Continued 

Under  a  contract  providing  for  estimated  quanti- 
ties and  unit  prices,   and  stating  that  increases 

or  decreases  in  such  quantities  are  to  be  paid 
for  only  at  such  unit  prices,  the  contractor  is 
entitled  to  an  equitable  adjustment  for  additional 
quantities  performed  pursuant  to  a  change  order 
necessitating  the  duplication  of  supplemental 
work  that  had  been  completed  previously  and 
was  not  contemplated  by  the  unit  prices. 

Appeal  of  Kinemax  Corporation,  IBCA-444-5
-64 

(Jan.    19,    1967)  ™  L   *  28 

Under  a  negotiated  contract  providing  for  survey 
work  and  the  determination  of  pay  quantities  of 
contemporaneous  construction  work  performed 
by  another  Government  contractor  at  remote  sites,, 
where  the  construction  contract  contained  a  pro- 

vision for  a  "normal  winter  shutdown"  period, 
but  also  stated  that  the  Government  could  require 
or  permit  construction  work  to  proceed  during 
that  period,    the  Government,   in  requiring  or 

permitting  winter  work,   was  obliged  to  consider 
the  access  and  work  problems  of  the  survey  con- 

tractor (appellant)  in  addition  to  those  of  the 
construction  contractor;  hence  to  the  extent  that 

it  was  necessary  in  the  "normal  winter  shutdown" 
period  for  the  appellant  to  proceed  with  survey 
work  and  determination  of  pay  quantities  when 
severe  weather  conditions  prevailed  or  the  sites 
were  inaccessible  because  of  winter  conditions, 
a  constructive  change  was  made  with  respect  to 

work  performed  by  the  appellant  in  such  circum- 
stances. 

Appeal  of  R.  W.   Millard  and  Associates,  Inc. 

IBCA-595-10-66  (Apr.    13.    1967) 

to  an  equitable  adjustment  upon  either  theory, 
whether  a  changed  condition  was  encountered 

or  a  constructive  change  was  made. 

Under  a  contract  for  the  construction  of  a  road 
requiring  the  use  of  a  soft  type  of  rock  known 
as  oolite,   to  be  obtained  from  adjacent  borrow 
areas,  and  where  no  subsurface  investigations 

had  been  conducted  by  the  Government  to  de- 
termine the  availability  of  oolite  in  sufficient 

quantities,   the  contractor  was  entitled  to  rely 
upon  the  representations  in  the  contract  with 
respect  to  the  presence  of  sufficient  oolite 
materials.     Upon  excavation  of  borrow  pits 

designated  by  the  Government  when  the  con- 
tractor encountered  much  harder  rock  that 

was  difficult  to  excavate  and  crush,   and  little 

if  any  oolite  material,   the  condition  so  en- 
countered was  a  changed  condition  of  the  first 

category  within  the  meaning  of  Clause  4  of 
Standard  Form  23A.     The  direction  by  the 
contracting  officer  that  the  hard  rock  be 

utilized  for  constructing  the  road  was  a  con- 
structive change  and  the  contractor  is  entitled 

Appeal  of  Harris  Paving  and  Construction 
Company,   IBCA-487-3-65  (July  31 ,    1967) 

74  1.  D     218 

Directions  by  the  contracting  officer  for  the  use 
of  alternative  construction  practices  or  pro- 

cedures that  were  specifically  provided  for  in 
the  contract  did  not  constitute  a  constructive 

change.     At  the  time  the  work  was  performed 
the  contractor  accepted  such  practices  or  pro- 

cedures without  contending  that  excess  costs 
would  be  involved.     The  Board  concluded  that 

this  indicated  that  utilization  of  the  alterna- 
tives to  meet  conditions  encountered  on  a  canal 

project  more  than  fifteen  miles  in  length  over 
ridges,  benches,   canyons  and  other  varying 
features  of  the  terrain  was  a  matter  that  had 

been  expected  by  both  parties,   rather  than 
work  of  a  different  character  than  that  required 
by  the  original  terms  of  the  contract. 

Appeal  of  Vitro  Corporation  of  America, 
IBCA-376  (Aug.    24,    1967)  74  I.  D.    253 

Under  a  contract  for  exploratory  drilling,   where 
the  actions  of  the  contractor  and  admissions 

in  the  contractor's  reports  prepared  before 
the  dispute  arose  show  that  the  contractor  was 
aware  of  and  followed  the  requirements  of  the 
contract  clause  for  use  of  water  as  a  drilling 
agent,  and  for  use  of  drilling  mud  and  other 

drilling  agents  only  when  directed  by  the  con- 
tracting officer,  the  Board  does  not  find  that 

the  clause  is  ambiguous;  and  where  the  prin- 

cipal causes  of  the  contractor's  difficulties 
were  inefficiency  and  inadequate  equipment 

the  appeal  will  be  denied  as  to  claims  of  con- 
structive changes  alleged  to  consist  of  direc- 

tions by  the  Government  for  use  of  water  for 
drilling  and  testing  (instead  of  drilling  mud) 
allegedly  resulting  in  increased  costs  and 
additional  time  for  performance. 

Appeal  of  Geo.   Prospectors,  Inc.  , 
IBCA-549-3-66  (Sept.   27,    1967) 

Under  a  contract  for  construction  of  a  road,    the 
Board  finds  that  rejection  by  the  contracting 

officer's  representative  of  the  subbase,    fol- 
lowing a  visual  inspection,    after  it  was  ready 

for  application  of  the  base  course,    and  his 
direction  to  reprocess  the  subbase,   were 
based  upon  an  erroneous  interpretation  of  the 
specifications  and  constituted  a  constructive 
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CONTRACTS— Continued 

FORMATION  AND  VALIDITY  — Continued 

Imjjl  led  and  £ons true ti ve_C  ont ra  c ts 
— Continued 

change  entitling  the  contractor  to  an  equitable 

adjustment;  but  such  adjustment  may  not  in- 

clude the  contractor's  cost  of  utilizing  a  com- 
mercial testing  laboratory  to  establish  that 

the  Government's  rejection  was  unjustified, 
since  such  a  charge  is  an  expense  for  prepar- 

ing and  prosecuting  a  claim  and  is  unauthorized. 

Appeal  of  James  Hamilton  Construction  Company 

and  Hamilton's  Equipment  Rentals,    Inc., 
IBCA-493-.5-65  (July  18,    1968)  75  I.  D.  207 

Leases 

The  principles  of  equity  and  fair  play  do  not  require 
that  every  potential  source  of  error,   no  matter 

how  remote,   be  explored  by  the  seller  before 
acceptance  of  a  bid  which  is  fair  on  its  face. 

They  merely  require  the  seller  to  conduct  him- 

self reasonably  and  to  refrain  from  taking  ad- 

vantage of  a  bid  which  contains  a  palpable  error. 

Midwest  Oil  Corporation.  IA-615  (Supp.  ) 
(Apr.    1,   1968) 

CONTRACTS— Continued 

FORMATION  AND  VALIDITY  — Continued 

Me£ ger_o f_  Fr ellplnarx  Agreement s — Continued 

which  argues  simply  that  the  Board  was  wrong  in 
its  application  of  the  law  to  the  facts,  and  in  its 

interpretation  of  the  contract. 

Appeal  of  Inter*Hclo,  Inc. ,  IBCA-713-5-68 

(Apr.   24,    1970) 

Where  an  RFP  leading  to  the  award  of  a  cost-plus- 
a-fixed-fee  construction  contract  included  an 

item  for  "other  presently  unde  finable  work,  " 
and  where  throughout  the  period  of  contract 

performance  the  Government  utilized  this  item 
to  order  work  and  services  not  covered  by  other 
contract  items,   the  Board  determined  that  the 

contractor  was  entitled  to  be  compensated  for 

the  cost  of  engineering  services  so  ordered 
even  though  the  RFP  was  not  referenced  in  or 
otherwise  incorporated  into  the  contract  and 

notwithstanding  the  Government's  contention 
that  the  services  were  not  ordered  or  accepted 

by  anyone  having  authority  to  do  so. 

Appeal  of  Franklin  W.   Peters  and  Associates, IBCA-762-1-69  (Dec.   28,    1970)       77  x>  D.   213 

Mistakes 

Merger_o t_  IlreJL  frnjLnaiy  Agreements 

Where  the  terms  of  an  agreement  between  the 

parties  are  integrated  into  a  written  contract, 
prior  or  contemporaneous  oral  negotiations 

between  the  parties  cannot  be  referred  to  in 

order  to  ascertain  what  constitutes  the  agree- 
ment between  them. 

Appeal  of  Traylor  Brothers,   Inc.  ,   IBCA-387 
(Mar.    15,    1965)  72  I.  D.    113 

Where  the  meaning  of  a  contract  is  clear  and  free 

from  ambiguity,   there  is  no  need  to  construe 
it,   and  the  Board  in  its  discretion  will  decline 

to  hold  a  hearing  for  the  purpose  of  receiving 

other  evidence  with  respect  to  prior  under- 
standings or  agreements  in  order  to  ascertain 

the  intent  of  the  parties  or  to  apply  other  rules 

of  interpretation. 

Appeal  of  MacDonald  Construction  Company, 
IBCA-572-5-66  (Mar.    17,    1967) 

A  motion  for  reconsideration  will  be  denied  where  it 

presents  no  evidence  not  previously  available, 

nor  any  citations  to  controlling  law  which  would 
require  a  different  decision  from  that  given,   but 

Under  a  contract  containing  erroneous  estimates 

by  the  Government  as  to  quantities  of  material 
for  which  unit  prices  were  bid  and  where  the 

contractor  was  obliged  to  submit  composite 

bids  which  required  inclusion  of  fixed  costs  of 

transportation  because  a  separate  bid  item 

therefor  was  not  provided,    the  substantial  re- 
duction by  the  Government  of  the  quantities  in 

the  correction  of  such  errors  constituted  a 

change  entitling  the  contractor  to  an  equitable 

adjustment  with  respect  to  the  unabsorbed 
fixed  costs,    the  errors  not  being  evident 

upon  a  reasonably  careful  investigation  of  the 

work  site  or  from  examination  of  the  drawings 

Appeal  of  Barringer  8.  Botke,    IBCA-428-3
-64 

(Mar.    23,    1966) 

Under  a  contract  for  a  construction  of  a  power 

line  where  erroneous  data,    used  in  adjusting 

and  "sagging"  of  conductor  cable,    was  fur- 

nished to  the  contractor  by  a  Government  in- 

spector whose  duties  included  participation 

in  and  control  over  the  contractor's  sagging 

operations,    necessitating  extra  work  to  cor- 
rect the  error,   the  contractor  is  entitled  to 

an  equitable  adjustment  of  the  contract  price 

representing  the  expense  of  performing  the 
corrective  work. 

Appeal  of  R.   C.   Hughes  Electric  Company,   Inc., 
IBCA-509-8-65  (Nov.    30,    1966) 
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CONTRACTS— Continued 

formation  AND  VALIDITY  — Continued 

Mistakes  — Continued 

CONTRACTS— Con  t  inued 

FORMATION  AND  VALIDITY  — Continued 

Mistakes  — Continued 

Where  a  general  release  executed  on  settlement  of 
amounts  due  under  a  contract  contains  exceptions 
as  to  certain  pending  claims  but  fails  to  reserve  a 

claim  previously  made,  because  of  alleged  inad- 
vertence on  the  part  of  the  contractor,  such  omis- 

sion precludes  consideration  of  the  merits  of  the 
claim  by  the  Board  and  requires  its  dismissal  as 

being  outside  of  the  Board's  jurisdiction. 

Appeals  of  Peter  Reiss  Construction  Co.  ,  Inc.  ,  and 
Lew  Morris  Demolition  Co.  ,  Inc.  ,  IBCA-439-5-64, 
IBCA-495-5-65  (Jan.  20,  1967)  74  I.  D.   35 

A  mistake-in-bid  claim  previously  ruled  upon 
adversely  by  the  Comptroller  General  was 
dismissed  by  the  Board  since,  irrespective  of 
the  legal  theory  relied  upon  (e.  g.  ,  the  Law  of 
Restitution  and  particularly  the  theory  of  Un- 

just Enrichment),  the  Board  is  without  juris- 
diction in  the  matter. 

the  Government   to   take  unreasonable  advantage  of   the 
contractor's  erroneously  low  bid   for  grout   sand,    the 
correction  of  which   is  beyond   the  Board's  Jurisdic- 
tion. 

Steenberg  Construction  Company, 

(May  8,    1972) 
IBCA-520-10-65 79   I.D.    158 

A  contract  is  properly  terminated  for  default  on 
the  ground  of   failure   to  make   timely  delivery 
where   the   contractor   failed  to  proceed  with 

performance  after   (i)   alleging  a  post-award mistake-in-bld  claim  and   (ii)   requesting  an 
adjustment  in  the  contract  price  to  compensate 
for  the  adverse  effect   the  devaluation  of  the 
dollar  had  upon  the  acquisition  cost   from  a 
Swiss  supplier  of   the   Items  bid  upon. 

Geophysical   Instrument   &  Supply  Co. .   IBCA-996-6-73 
and  IBCA-1003-8-73   (Jan.    9.   1974)     81   I.D.    1 

Appeal  of  Orndorff  Construction  Company,  Inc. 
IBCA-372  (Oct.    25,    1967)  74  I.  D.  305 Ne£Otiat£d_C£ntr^_cts 

A  successful  bidder  for  a  competitive  oil  and  gas 
lease  of  tribal  mineral  land  who  refused  to  com- 

plete the  lease  form  and  requests  a  refund  of 
the  bonus  and  rentals  deposited,   alleging  that  in 

preparing  his  bid  he  relied  upon  a  U.S.   Geologi- 
cal Survey  map  which  erroneously  portrayed  the 

geology  of  the  area  in  which  the  leasehold  was 
located,   must  forfeit  his  deposit  as  liquidated 
damages  for  the  use  and  benefit  of  the  Indian 
lessor  when  he  did  not  apprise  the  United  States 
of  the  error  before  his  bid  was  accepted  and 

there  was  no  showing  that  the  Government  act- 
ually knew  or  should  have  known  that  the  bid 

resulted  from  a  mistake. 

If   substantive   authority   otherwise   exists,    section  23 
of  the  Act  of  June  25,    1910,    36  Stat.    861,   25  U.S.C. 

S   47    (1970),    conveniently   referred   to   as    the   "Buy 
Indian"   Act,    authorizes    the   negotiation  of   contracts, 
as   an   exception   to   the   otherwise   applicable   adver- 

tising  requirements   of   the   Federal   Property   and 
Administrative   Services   Act   of   1949,    a^fi  amended 

(41   U.S.C.    §    252(c)(15)    (1970)),    for  the   "purchases 
of   products  of   Indian   industry,"   and   including contracts    for   construction. 

Negotiability  of   Construction   Contract    Under   the 
"Buy    Indian"   Act   of  June   25.    1910.    M-36856 
(Feb.    22,    1973) 

The  principles  of  equity  and  fair  play  do  not  require 
that  every  potential  source  of  error,   no  matter 
how  remote,  be  explored  by  the  seller  before 
acceptance  of  a  bid  which  is  fair  on  its  face. 

They  merely  require  the  seller  to  conduct  him- 
self reasonably  and  to  refrain  from  taking  ad- 

vantage of  a  bid  which  contains  a  palpable  error. 

Midwest  Oil  Corporation,   IA-615  (Supp.  ) 
(Apr.    1,    1968) 

Where  a  contractor  under   a  contract   for   the  construc- 
tion of   a   tunnel,   which  provided   that  cavities  or 

fissures  may  be   encountered,    in   the   course  of  excava- 
tion  in   limestone   found  and  was  required   to   fill   in 

solution   caverns    (the  presence  of  which   in   limestone 
is   common)   with  grout  and  grout   sand,    the  existence 
of   such  caverns  did  not  constitute  a  changed   condi- 

tion.     Utilization  of   the  grout   and  grout   sand, 
rather   than  concrete,    to  fill   in   the  voids  was  con- 

templated by   the  contract  and  was  not   an  attempt   by 

PERFORMANCE  OR  DEFAULT 

Ceneral_Iv 

Where  a  contract  contains  a  clause  delegating  to 

the  contracting  officer's  representative  broad 
authority  concerning  the  administration  of  the 
contract,   an  interpretation  by  the  contractor 
that  such  clause  relieves  him  of  responsibility 
for  seeing  to  it  that  appropriate  construction 
procedures  are  utilized  by  his  subcontractors, 
is  not  a  reasonable  construction  of  the  contract, 
and  hence,   the  doctrine  of  contra  proferentem does  not  apply. 

Appeal  of  Boespl lug- Kie'wit- Morrison,   IBCA-320 
(Jan.    21,    1965)  72  I.  D.    26 
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CONTRACTS— Continued 

PERFORMANCE  OR  DEFAULT  — Continued 

Genera Ujr  — Continued 

CONTRACTS— Continued 

PERFORMANCE  OR  DEFAULT  — Continued 

Genera  Uy_  — Continued 

Liquidated  damages  provisions  in  contracts  are 
valid  and  enforceable  without  regard  to  whether 
or  not  the  Government  is  in  a  position  to  show 
the  amount  of  actual  damage  sustained  by  reason 
of  the  delayed  performance  of  a  contract.     The 
inability  to  prove  the  amount  of  actual  damages 
suffered  because  of  the  delayed  performance  is 
not  fatal  to  the  Government's  enforcement  of 
liquidated  damages  and  does  not  convert 
liquidated  damages  into  penalties. 

Appeal  of  Sunset  Construction,  Inc.  , 
IBCA-454- 9-64  (Oct.   29,    1965)    72  I.  D.   440 

Where  the  Government,   after  opening  of  bids,  did 
not  accept  the  contractor's  bid  as  offered  on 
Standard  Form  33,  but  issued  a  purchase  order 
to  the  contractor  that  was  not  agreed  to  or 
acted  upon  by  the  contractor,   no  contract  re- 

sulted.    When  at  a  later  date  after  inspection 

of  the  contractor's  work  under  a  previous  con- 
tract, the  Government  transmitted  an  order 

that  was  accepted  by  the  contractor,   the 
required  period  allowed  for  performance 
began  to  run  as  of  the  date  of  acceptance  by  tne 
contractor,  and  the  termination  for  default 
based  on  the  date  of  the  unaccepted  order  was 
erroneous. 

Liquidated  damages  provisions  in  contracts  are 
valid  and  enforceable  if,   judged  at  the  time  of 
contract,    they  bear  a  reasonable  relationship 
to  the  damages  which  could  be  expected  to  flow 
from  delayed  performance,   and  where  the 
amount  of  possible  actual  damages  would  be 
difficult  or  impossible  of  ascertainment  in  ad- 

vance,   notwithstanding  the  fact  that  the  actual 

damages  sustained  by  the  Government  are  un- 
certain in  amount  and  even  though  the  liquidated 

damages  assessed  may  have  constituted  a 
hardship  to  the  contractor  because  the  amount 
thereof  represented  a  high  proportion  of  the 
contract  price. 

Appeal  of  American  Ligurian  Company,    Inc.  , 
IBCA-492-4-65  (Jan.    21,    1966)      73  1.  D.    15 

Under  a  contract  for  rehabilitation  of  a  historic 

building,   providing  that  the  contractor  should 
follow  the  general  instructions  and  plans,   but 

would  have  responsibility  for  measuring,   lo- 

cating and  fitting  the  work,  the  contractor's 
claim  for  an  equitable  adjustment  of  price 
because  of  extra  work  will  be  denied,   where 
the  additional  work  was  made  necessary  by 
the  erroneous  placement  by  the  contractor 
of  certain  structural  parts  in  such  a  manner 
as  to  cause  interference  with  other  structural 
members  of  the  building. 

Appeal  of  Haverstick-Borthwick  Company, 
IBCA-447-6-64     (Apr.    20,    1966) 

Liquidated  damages  provisions  in  contracts  are  valid 
and  enforceable  if,    judged  as  of  the  time  the  con- 

tract was  entered  into,    they  bear  a  reasonable 
relationship  to  the  damage  which  could  be  expected 
to  flow  from  delayed  performance,   and  the  amount 
of  possible  actual  damages  would  be  difficult  or 
impossible  of  ascertainment  in  advance,    even 
though  as  it  turned  out  the  actual  damages  sustained 
by  the  Government  are  uncertain  in  amount  and 
appear  to  be    minimal. 

Appeal  of  Zinsco  Electrical  Products,   IBCA-528-11-65 
(Apr.    22,    1966)  73  I.    D.    140 

Appeal  of  Precise  Products,   IBCA-673-10-67 
(Feb.    9,    1968) 

The  contractor  is  found  to  be  entitled  to  payment 
for  disputed  clearing  and  grubbing  work  when 
the  evidence  shows  that  he  cleared  and  grubbed 
within  marked  areas  according  to  the  contract 

specification. 

Appeal  of  Niels ons.  Incorporated, 
IBCA-701-2-68  (June  25,    1969) 

timber  sale   contract  will  be   considered 

as  modified  by   the  Bureau  of   Land  Manage- 
ment  and   the  purchaser   thereunder  where    the 

record  produced   at   a  hearing  provides   a 
reasonable   basis    for    finding   that    the   parties 
agreed    to   a  substituted   change    in    the    road 
rocking  obligations   of   the  purchaser;    however, 
the  purchaser  will   not   be   found   to  be   in 
default   under   the  modified   terms   of   the 
contract    if   the   record   fails    to  substantiate 
the  Bureau's   charge    that    the   purchaser breached   its   obligations. 

Parker   Industries.    Inc. 

T57TJ  
 

k   IBLA   117    (Nov.    30, 

The  contracting  officer's  decision   to  partially   termi- 
nate  for  default   a  supply  contract  by  reason  of  de- 
fects alleged   to  exist   in  delivered   equipment  will 

be  deemed   improper  where   the  equipment   conforms   to 
the   contract   requirements   and   the   failure  of   the 
equipment   to  operate   fully  to   the  satisfaction  of 
the  Government   is   found   to  be  caused  by  voltage 
variations   in  excess  of  specification   limits. 

Appeal  of  Universal   Engineered   Systems.    Inc 
IBCA-900-4-71    (Mar.    16'T  1972)     79   I-D.    94— 

The   contracting  officer's   decision   to   terminate    for 
default   a   fixed   price   requirements    contract    for 
failure   to  make   timely   deliveries   is   deemed   im- 

proper where   the   government    specified  material 
failed   to  yield   acceptable   results   thereby  pre- 

venting  timely  performance,    and   the   evidence   is 
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Genera ll£  — Continued 

incontroverted  that  the  material,  and  not  the 

contractor's  processing  or  equipment,  was  at  fault. 

Appeal  of  City  Blue  Print  Company,  IBCA-978-11-72 
(Oct.  19,  1973) 

contract  Is  properly  terminated  for  default  an 
the  ground  of  failure  to  make  timely  delivery 
where  the  contractor  failed  to  proceed  with 

performance  after  (1)  alleging  a  post-award 
mistake-in-bid  claim  and  (11)  requesting  an 
adjustment  In  the  contract  price  to  compensate 
for  the  adverse  effect  the  devaluation  of  the 

dollar  had  upon  the  acquisition  cost  from  a 
Swiss  supplier  of  the  items  bid  upon. 

Geophysical  Instrument  6  Supply  Co.,  IBCA-996-$-73 
and  IBCA-1003-8-73  (Jan.  9,  1974)  81  I.D.  1 

Acceleration 

A  contractor's  characterization  of  a  claim  for 
unnecessary  accelerated  construction  costs 
of  a  cement  producing  plant  as  a  claim  for 
breach  of  contract  will  not  preclude  the  Board 
from  scheduling  a  hearing  on  the  claim  where 
the  contracting  officer  expressly  states  that  the 
contractor  must  be  relying  upon  some  order 
from  him  to  accelerate  construction  and  more 

facts  are  required  for  resolution  of  the  juris- 
dictional question  presented. 

Appeals  of  American  Cement  Corporation, 
IBCA-496-5-65,    IBCA  -  578-7-66  (Sept.    21,    1966) 

73  I.    D.    266 

Under  a  contract  to  clear  a  reservoir  of  trees, 
brush  and  debris  in  mountainous  country  at 
elevations  (1)  below  7,388  feet  and  (2)  between 
7,388  and  7,519.4  feet,  by  February  8,  1966, 
which  provided  that  storage  in  the  reservoir 

would  begin  "about  November  1,  1965,"  and 
which  required  operations  to  be  conducted  so 
that  clearing  was  completed  in  advance  of 
water  being  impounded  by  a  dam,   a  contractor, 
who  encountered  abnormally  high  water  from 
sources  other  than  the  dam  but  who  proceeded 

by  increasing  the  size  of  his  crew  and  sub- 
stituting maunal  labor  for  mechanical  operations 

in  order  to  comply  with  such  provision,  and 
who  completed  all  work  on  November  19,  1965, 
was  not  entitled  to  additional  compensation  on 

the  ground  that  his  performance  was  acceler- 
ated,  where  (i)  he  did  not  request  the  Govern- 

ment to  extend  his  time  to  perform  or  delay 

closing^he  dam;  (ii)  there  is  no  proof  of  any 
Government  conduct  equivalent  to  an  order  to 
accelerate;  (iii)  he  could  have  continued  to 

perform  some  clearing  botn  below  and  above 

CONTRACTS— Continued 

PERFORMANCE  OR  DEFAULT  — Continued 

Acceleration  — Continued 
7,388  feet  through  February  8,  1966;  and 
(iv)  the  contractor  planned  from  the  outset  to 
complete  all  work  by  November. 

Appeals  of  Humphrey  Contracting  Corporation, 
IBCA-555-4-66.   J.BCA-579-7-66  (Jan.    24,    1968) 

75  I.D.  22 

A  contractor  under  a  contract  with  the  Bonneville 
Power  Administration  to  construct  a  power 
substation  is  entitled  to  an  equitable  adjustment 
for  constructive  acceleration  where  the  evidence 

showed  a  late  delivery  of  Government-furnished 
steel  for  towers  and  bridges,  a  timely  request 
for  a  time  extension,  a  denial  thexeof,  and  an 

actual  speed-up  of  the  affected  work.     Under 
the  standard  Bonneville  Power  Administration 

Government-furnished  property  clause,   a  con- 
tractor is  not  entitled  to  delay  costs  for  delay 

in  delivery  if  the  Government  made  a  reason- 
able effort  to  secure  delivery.     However,  the 

fact  of  delayed  delivery  may  serve  to  support 
a  claim  for  equitable  adjustment  based  upon 
a  constructive  acceleration. 

A  contractor  is  entitled  to  an  equitable  adjustment 
for  a  constructive  acceleration  based  upon  the 

late  delivery  of  Government-furnished  rigid 
aluminum  bus  where  the  contractor  timely  re- 

quested, and  the  Government  denied,  <*  time 
extension  asking  for  good  summer  days  the 
following  year,  for  good  summer  days  lost  due 
to  the  delay,  and  where  the  evidence  showed 
that  an  essential  operation  in  the  installation 
of  the  bus  was  unusually  vulnerable  to  adverse 
winter  weather.     While  a  lack  of  a  reasonable 
effort  on  part  of  the  Government  to  secure 

delivery  of  Government- furnished  property 
may  provide  a  basis  for  the  Bonneville  Power 
Administration  to  allow  a  contractor  delay 
costs  under  the  Bonneville  Power  Administra- 

tion Government-furnished  property  clause, 
such  delay  costs  may  not  be  considered  by  the 

Board  in  an  equitable  adjustment  is  limited  to 
consideration  of  costs  incurred  in  the  accelera- 

tion and  not  in  the  delay. 

Appeal  of  Tyee  Construction  Company, 
IBCA-692-1-68  (June  30,    1969)         76  I.D. 1  18 

A  written  order  to  the  contractor  to  complete  work  by 
the  date  fixed  in  the  contract  for  completion  is  an 
order  to  accelerate  constituting  a  change  when  at  the 
time  of  Issuance  the  contractor  was  admittedly  enti- 

tled to  extensions  of  time  which  had  been  requested 
but  not  yet  granted,   and  the  contractor  in  fact 
accelerates.    The  contractor  Is  entitled  to  an  equita- 

ble adjustment  for  the  increased  costs  due  to  the 
accelerated  effort. 

Appeal  of  U   O.   Brayton  it  Company,  IBCA- 64 1  - 5- 67 (Oct.    16,    1970)  77  I.D.    187 
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A  contractor's  clala  for  an  equitable  adjustment 
for  costs  Incurred  In  allegedly  accelerating 

performance  of  the  work  was  denied  where  appel- 
lant failed  to  establish  that  the  costs  claimed 

resulted  from  the  denial  of  proper  requests  for 
tine  extensions,  rather  than  from  a  belated 
attempt  to  overcome  the  effects  of  Inclement 
weather,  Insufficient  and  Inadequate  equipment, 
etc.,  for  which  the  Government  was  not  responsible. 

Appeal  of  Electrical  Enterprises,  Inc.,  IBCA-971-8-72 
(Mar.  19,  1974)  81  I.D.  114 

CONTRACTS — Continued 

PERFORMANCE  OR  DEFAULT  — Continued 

Ac£e£tance_of  Performance.  — Continued 

After  award,   a  contractor  is  not  entitled  to 
substitute  less  complex  equipment  for  gas 
boilers  of  the  "four-pass"  type,    where  the 
Government  had  included  in  the  technical 
specifications  of  a  construction  contract  a 
specific  requirement  that  four-pass  boilers  be 
installed,   and  the  contractor's  bid  contained 
no  exceptions  as  to  such  requirement. 

Appeal  of  R.    L.    Pruitt  Sheet  Metal  Incorporated, 
IBCA-560-5-66  (July  27,    1966) 

Acc_e2ta_nce_of_  P_er_f£nnancj2 

Where  a  contract  contains  the  clause  entitled 

"Permits  and  Responsibility  for  Work,  Etc.  ,  " 
of  Standard  Form  23A  (March  1953),  the  con- 

tractor is  responsible  for  damages  to  all 
materials  furnished  and  work  performed  and 
for  replacement  or  repair  thereof  at  his  own 
expense,   until  completion  and  final  acceptance, 
unless  it  is  established  by  a  preponderance 
of  the  evidence  that  such  damages  are  due 
solely  to  wrongful  acts  or  omission  of  the 
Government. 

Appeal  of  Charles  T.    Parker  Construction  Co.  , 
1BCA-328  (Feb.   4,    1965)  72  I.  D.    49 

The  expiration  of  an  express  guaranty  period 
in  a  Guarantee  clause  does  not  preclude  the 
Government  from  exercising  the  remedies 
specified  in  the  standard  form  of  Inspection 
clause,  which  excepts  latent  defects  from 
the  conclusive  effect  of  acceptance  and 

payment. 

Appeal  of  General  Electric  Company, 
IBCA-442-6-64  (July  16,    1965)     72  I.  D.    278 

General  references  in  a  construction  contract  to 

a  requirement  that  "suitable"  earth  material 
excavated  from  cuts  be  used  and  compacted 

in  fills  for  road  embankments,   did  not  con- 
stitute a  representation  that  most  of  the  earth 

removed  from  cut  areas  would  be  of  a  type 
that  could  be  handled  efficiently  by  construction 
practices  and  equipment  that  the  contractor  had 
anticipated  using,   and  the  encountering  by  the 
contractor  of  soils  having  a  high  moisture 
content  that  became  acceptable  for  compacted 
embankments  after  handling  pursuant  to  other 
recognized  practices  and  with  other  types  of 
equipment,  did  not  constitute  a  changed 
condition  of  the  first  category  within  the 
meaning  of  the  standard  form  of  the  Changed 
Conditions  clause. 

Under  a  contract  for  constructing  a  roof  where 
the  original  contract  was  modified  by  new 
written  requirements  for  performance  and  for 
correction  of  deficiencies  under  close  super- 

vision of  Government  officials  after  expiration 

of  the  required  completion  date,  with  no  re- 
quirement as  to  a  revised  date  of  completion, 

the  original  completion  date  was  waived  by  the 
Government;  therefore,   where  the  contract 
was  terminated  for  alleged  failure  to  make 
sufficient  progress  and  for  unsatisfactory  work, 
such  termination  for  default  was  without  justi- 

fication in  view  of  the  apparent  acceptance  by 
the  Government  of  substantial  compliance  by 
the  contractor  pursuant  to  the  directions  of  the 
Government  supervisors,   and  in  the  absence 
of  any  written  complaints  or  warnings  to  the 

contractor  alleging  lack  of  progress  or  unsatis- 
factory work. 

Appeal  of  William  L.  Lemesany  d/b/a  Lemesany 

Roofing  and  Insulation  Company,  IBCA-533- 12-65 
(June  30,    1967) 

Under  a  contract  for  construction  of  school  build- 
ings,  residences  and  paved  areas,  containing 

provisions  requiring  the  contractor  to  protect 
the  work  until  completion  and  acceptance  of 
all  work  required  by  the  contract,  and  for 

optional  taking  of  possession  by  the  Govern- 
ment prior  to  completion  without  acceptance  of 

uncompleted  work,  where  a  Government  in- 
spection resulted  in  a  determination  of  sub- 

stantial completion  subject  to  completion  of  a 

number  of  minor  items,  the  Government  is  not 

required  by  the  contract  terms  to  take  posses- 
sion or  to  give  final  acceptance  as  of  the  date 

of  substantial  completion,  and  the  contractor 
is  not  entitled  to  additional  compensation  for 
furnishing  utilities  during  the  period  between 
the  date  of  substantial  completion  and  the  date 
when  the  Government  took  possession. 

Appeal  of  B  it  E  Constructors,  Inc.  , 
IBCA-547-2-66  (Aug.   28,   1967) 

Appeal  of  Ray  D.    Bolander  Company,   Inc. 
IBCA-331  (Nov.    16,    1965)        72  I.  D.    449 
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Where  foUowing  final  inspection  all  work  was  un- 
conditionally accepted  by  the  contracting  officer, 

the  Board  finds  that  the  contractor  is  entiUed 
to  be  paid  at  the  unit  contract  price  for  the  trees 
and  bushes  involved  in  the  dispute. 

Appeal  of  Lew  Hammer,  Inc. 
(June  6,   1969) 

IBCA-750-12-68 

A  contractor,  under  a  contract  for  the  construction 

of  a  fishing  research  vessel  containing  a  warran- 

ty clause  under  which  the  contractor  was  obligated 

to  correct  faulty  materials  or  workmanship  at  its 

own  expense  for  a  period  of  one  year  following 

acceptance,  who  was  called  upon  after  delivery 

and  acceptance  to  make  various  corrections  be- 
cause of  certain  difficulties  the  Government 

experienced  with  the  vessel,  was  entitled  to  be 

compensated  for  making  such  corrections  wh
en 

it  appeared  that  the  Government  had  altered  the
 

work  during  the  intervening  period  and  the  Govern- 
ment was  therefore  unable  to  establish  that 

defective  materials  or  workmanship  were  the 

most  probable  cause  of  the  Government's difficulties  with  the  vessel. 

Appeals  of  South  Portland  Engineering  Company, 

IBCA-770-3-69,   IBCA-771-4-69     (Dec.    22,    1969) 

The   practical   Interpretation  of   an   instrument, 
sounding  in  contract,  by  the  parties   thereto  is 
always  a  consideration  of   great  weight  in  con- 

struing the  instrument.      Where  the  parties 
have  followed  a  course  of  conduct  over  a  period 
of  years,   with   respect   to  a  provision  of   the 
instrument   which   is  not    free   from  ambiguity, 
that   course  of   conduct  will  control  the  mean- 

ing of   the  provision. 

The  Superior  Oil   Company.  Transocean  Oil  Inc., 
12  IBLA  212    (July  18,   1973) 

Under  the  Standard  Form  Supply  Contract  Default 
clause,    a   termination   for  default,    following 

acceptance,   of   a   contract    for   the   purchase   of 

a   scanning  electron  microscope   on   the   grounds 
it  was   defective,    latently,    and  by  virtue  of 

various   breaches   of  warranty,  was   improper   in 

the   absence  of   a  notice  preceding  the   termi- 
nation  affording   the   contractor  at    least    ten 

days  within  which   to   cure   the  defects,    and  was, 

accordingly,   treated  as  a  termination  for  the convenience   of   the  Government. 

K  Square   Corporation  a/k/a  Ultrascan   Company, 
IBCA-959-3-72    (Nov.    29,    1973)       80   I.D.    769 

Where  substantial  quantities   of   pipes  which   had 
been   accepted  were    rejected   on   a  subsequent 
inspection,    and  the  evidence   did  not   establish 
that    the   pipes   did  not    conform  to   contract 

CONTRACTS— Continued 

PERFORMANCE  OR  DEFAULT  — Continued 

Ac£e£tance_of_  Performance  — Continued 
requirements,  the  subsequent  rejection  of  the 
pipes  was  improper  even  though  the  initial 
acceptance  was  not  the  final  acceptance  contem- 

plated by  the  contract  and  even  though  it  is 

a  general  rule  that  the  burden  is  on  the  seller 
to  prove  that  goods  rejected  prior  to  acceptance 
conform  to  contract  requirements.   The  Board 
holds  that  the  initial  acceptance,  in  the  absence 
of  evidence  to  the  contrary,  established  that  the 
pipes  conformed  to  the  requirements  of  the 
contract. 

Appeals  of  Cen-Vl-Ro  of  Texas,  Inc.,  IBCA-718-5-68 
and  IBCA-755-12-68  (Feb.  7,  1973)       80  I.D.  29 

A  construction  contractor's  claim  for  the  costs 
of  certain  repairs  allegedly  directed  by  the 
contracting  officer  was  denied  where  the 
evidence  failed  to  establish  that  the  methods 

of  repair  actually  utilised  were  more  expen- 
sive than  methods  of  repair  in  the  specifica- 
tion or  which  could  reasonably  have  been 

required  by  the  contracting  officer. 

Appeal  of  COAC. 
1974) 

Inc. 
IBCA-lOOA-^-73  (Dec.  6, 

81  I.D.  700 

Bond s_  and  Insur anc e_ 

The  surety  for  a  construction  contractor  who 
failed  to  take  a  timely  appeal  from  a  default 
termination  order  is  not  entitled  to  review  by 
the  Board  of  a  collateral  request  for  a  time 
extension  based  upon  delays  that  resulted  from 

happenings  or  weather  conditions  that  alleg- 
edly affected  job  progress  prior  to  the  termi- 

nation; in  addition,   requests  made  by  the  surety 

for  a  remission  of  liquidated  damages  on  equi- 
table grounds  or  for  time  extensions  that  would 

not  have  been  sustainable  on  the  merits  if 
made  by  the  defaulted  contractor  must  be denied. 

Appeal  of  American  Employers'  Insurance 
Company,   IBCA-577-7-66  (Oct.    27,    1966) 

B_reach 
A  claim  for  additional  compensation  for  costs 

incurred  because  of  the  Government's  failure 
to  make  available  a  right-of-way  for  the  con- 

struction of  transmission  lines,  and  asserted 

by  the  contractor  to  be  due  to  the  Government's 
negligence,  is  a  claim  for  breach  of  contract. 
Such  a  claim  is  beyond  the  jurisdiction  of  a 

contracting  officer  or  Board  of  Contract  Ap- 
peals to  decide,   in  the  absence  of  an  appro- 
priate Suspension  of  Work  clause  authorizing 

a  price  adjustment. 

Appeal  of  Hoak  Construction  Company,   IBCA-353 
(Jan.    27,    1965) 
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Under  a  contract  which  provides  that  backfilling 
work  shall  be  performed  in  a  prescribed 
manner  and  then  only  in  the  presence  of  a 
Government  inspector,   after  timely  advance 
notice  to  the  Government  of  the  starting  of 

such  work,   instructions  issued  by  the  Govern- 
ment inspector,   to  a  contractor's  employee 

who  was  performing  improper  backfilling  in 
violation  of  the  contract  provisions,   that  such 
improper  backfilling  be  stopped,   and  that 
backfilling  be  performed  only  in  the  presence 
of  an  inspector,   do  not  constitute  interference 
by  the  Government  with  the  contract  work  and 
do  not  create  any  liability  on  the  part  of  the 
Government  for  damage  to  transmission  line 
towers  occurring  during  a  windstorm  a  few 
days  after  the  issuance  of  such  instructions. 

Appeal  of  Charles  T.    Parker  Construction  Co.  , 
IBCA-328  (Feb.    4,    1965)  72  I.  D.    49 

Claims  -for  extra  costs  of  performance  allegedly 

caused  by  the  Government's  excessive  delay  in 
approving  shop  drawings  required  by  it  pursuant 
to  the  terms  of  a  construction  contract  are 
claims  for  breach  of  contract.   Such  claims  are 
beyond  the  jurisdiction  of  the  Board  of  Contract 

Appeals  to  decide,   in  the  absence  of  an  appro- 
priate Suspension  of  Work  clause  or  other 

provision  authorizing  a  price  adjustment  for 
such  a  delay. 

Appeal  of  Craftsr Appea 

1BCA- 

Construction  Co.  ,   Inc. 

360,   IBCA-361  (Mar.    25,    1965)    72  I.  D.    134 

A  motion  to  dismiss  an  appeal  for  lack  of 

jurisdiction,   on  the  ground  that  the  claims 
involved  are  for  breach  of  contract,  will  be 
denied,  where  it  appears  that  the  theory  of 

breach  is  based  on  the  contracting  officer's 
characterization  of  the  claim  in  his  decision, 

supported  by  insufficient  facts,   as  being  one 
for  an  alleged  breach  of  contract,  and  where 
it  appears  that  there  are  substantial  issues 
of  fact  involving  the  possibility  that  the  claim 
is  properly  for  consideration  under  the 
contract. 

Appeal  of  Charles  C.   Crane,  IBCA-467-1 1-64 
(Apr.    1,    1965) 

The  Government  is  entitled  to  utilize  tests  not 

called  for  in  the  contract  to  ascertain  whether 

the  specifications  have  been  met,  but  
may  be 

required  to  adjust  the  contract  price
  if  strictei 

tests  are  applied  than  those  specified  
in  the 

contract;  however,  the  testing  requ
irements 

of  the  Government  engineer  did  not  
warrant  a 

partial  shutdown  of  the  job  by  the  
contractor. 

CONTRACTS — Continued 
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and  its  claim  for  the  expense  of  such  a  shut- 
down, based  upon  the  assertion  that  the  re- 

quirement for  additional  testing  was  unreason- 
able and  arbitrary  will  be  dismissed  as  one 

sounding  in  breach  of  contract  over  which  the 
Board  will  not  exercise  jurisdiction. 

Appeal  of  Electro,   Inc.  ,   IBCA-473-  1-65 

(May  6,    1966) 

An  appeal  will  be  dismissed  for  lack  of  jurisdiction 
where  it  is  clearly  based  upon  alleged  breach  of 
contract,    there  being  no  requirement  that  the 
Board  make  findings  of  fact  for  possible  review 
by  the  courts,    in  view  of  the  holding  in  United 
States  v.   Utah  Construction  and  Mining  Co. , 

384        U.S.       394         (June  6,    1966). 

Appeals  of  Christy  Corporation,  1BCA-461  -10-64, 
IBCA-569-5-66  (June  2Q,    1966) 

The  Board  has  jurisdiction  of  a  contractor's  claim 
for  quantities  of  cement  delivered  in  excess  of 

the  aggregate  estimated  requirements  for  ce- 
ment for  the  Glen  Canyon  Dam  and  Power  Plant, 

irrespective  of  whether  the  contract  is  a  re- 
quirements contract  and  without  regard  to 

whether  the  interpretation  of  the  contract  in- 
volves the  determination  of  questions  of  fact, 

mixed  questions  of  law  and  fact  or  questions of  law  only. 

Under  a  contract  for  the  delivery  of  cement  for 

the  Glen  Canyon  Dam  and  Power  Plant,  a  con- 
tractor's claim  for  loss  of  commercial  busi- 

ness or  lost  profits,  attributed  to  the  Govern- 
ment's failure  to  order  cement  in  accordance 

with  the  estimated  requirements  set  forth  in 
the  contract,  will  be  dismissed  as  without  the 
jurisdiction  of  the  Board  where  neither  the 
extras  clause  nor  any  other  contract  clause 
provides  a  remedy  for  the  alleged  wrong. 

Appeals  of  American  Cement  Corporation, 
IBCA-496-5-6  5,   IBCA-578-7-66  (Sept.    21,   1966) 

73  I.   D.    266 

In  ruling  upon  a  motion  that  raised  questions  con- 
cerning the  Board's  jurisdiction  over  an  appeal 

arising  under  a  contract  for  the  construction 
of  an  earthfill  dam,  the  Board  declined  to  dis- 

miss the  appeal  on  the  grounds  advanced  by  the 

contractor,  i.  e.  ,  that  it  was  making  an  inte- 
grated claim  against  the  Government  for 

breach  of  contract,  and  that  with  respect  to 

such  a  claim  the  only  adequate  remedy  avail- 
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able  is  a  judgment  for  damages  in  the  Court 
of  Claims.     After  the  parties  had  engaged  in 
extensive  pre-hearing  activity  before  the  Board, 
Lhe  appellant  filed  a  petition  in  the  Court  of 

Claims,   contending  that  there  had  been  a  "car- 
dinal" breach  of  contract  by  the  Government; 

however,   because  the  appeal  record  disclosed 
that  disputes  involving  a  termination  for  default, 

changes,   quantity  measurements,   alleged  ex- 
tra work  orders  and  other  substantial  issues 

involving  questions  of  fact  and  arising  under 
the  contract  are  involved,  the  Board  concluded 

chat  it  should  hear  and  decide  the  appeal  not- 
withstanding the  contention  that  there  was  an 

overriding  "cardinal"  breach. 

Appeals  of  Steenberg  Construction  Company, 
IBCA-520-10-65,   IBCA-639-5-67  (Nov.   2,    1967) 

Where  a  negotiated  contract  for  engineering  ser- 
vices contained  a  liquidated  damages  provision 

that  incorporated  a  schedule  of  accounts  (per 

day)  to  be  paid  by  the  contractor  if  five  desig- 
nated parts  of  the  contract  were  not  completed 

within  time  periods  fixed  therein,   the  Board 

disapproved  the  Government's  attempt  to  con- 
strue another  general  contract  clause  (relating 

to  the  contractor's  responsibility  for  damages 
incurred  because  the  contractor  did  not  meet 

the  requirements  of  the  contract)  as  allowing 
the  assessment  of  actual  damages  that  alleged- 

ly were  caused  by  inadequate  or  inacurrate 

surveying  work  which  was  (i)  detected  and  cor- 
rected prior  to  completion  of  the  project;  (ii) 

accepted  by  the  Government  as  its  responsibil- 
ity under  an  agreement  which  deleted  work 

from  the  contract  and  established  a  substantial 

completion  date,   or  (iii)  a  contributing  cause 
of  the  contractor's  failure  to  deliver  one  item 
on  time,   for  which  an  assessment  of  liquidated 
damages  was  made  (the  contractor  met  its 
obligations  under  the  other  four  Darts  6i  the 

liquidated  damages  provision),     'lhe  Board 
based  the  disapproval  upon  its  conclusion  that, 
in  the  circumstances,  the  Government  was  im- 

properly attempting  to   recover  both  actual  and 
liquidated  damages. 

Appeal  of  Desert  Sun  Engineering  Corporation, 
1BCA-725-8-68  (Dec.    31,    1968)      75  I.  D.  424 

Where  an  appeal   record  disclosed   the  existence  of 
various  disputes  clearly  cognizable  under  specific 
provisions  of  a  contract   for   the  construction  of  a 
dam,    the  Board   is  not  deprived  of   Jurisdiction  over 

such  disputes  by  virtue  of   the  contractor's  conten- 
tion that   they  merged   into  and  became  part  of  a 

unitary,    Integrated   claim  for  a  "cardinal  breach" 
arising  out   of   the  Government's   course  of   conduct 
for  which  only   the  Court  of   Claims  could  grant   ade- 

quate relief,   since   it   is  not   for  a  board  of   con- 
tract appeals   to  determine   that   the   cumulative 
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effect  of  claims  redressable  under  various  contract 
clauses,  combined  with  other  acts  and  non-acts  of 
the  Government  traditionally  regarded  as  breaches 
of  contract,  constitute  a  unitary,  integrated  claim 
for  a  breach  of  contract. 

Where  a  contractor  discontinued  its  work  under  a  con- 
tract for  the  construction  of  a  dam  because  the 

Government  had  allegedly  breached  the  contract  by 
failing  to  (1)  make  timely  and  adequate  payments, 
(2)  process  claims  promptly,  (3)  consider  the  claim 
on  a  unitary  basis,  and  (4)  grant  adequate  relief, 
the  contracting  officer  was  Justified  in  terminating 
the  contract  for  default,  since  a  contractor  is  not 
permitted  under  the  Disputes  clause  to  abandon  its 

work  because  of  disgreement  with  the  contracting 
officer's  determinations  and  the  record  establishes 
that  payments  were  made  in  accordance  with  the  con- 

tract and  the  delay  in  processing  claims  and  provid- 
ing administrative  relief  was  found  to  be  largely 

attributable  to  the  actions  of  the  contractor. 

Steenberg  Construction  Company.  IBCA-520-10-65 
(May  8.  1972)  79  r.D.  158 

An  excess  cost  assessment  under  a  contract  ter- 
minated for  default  is  found  to  be  proper  where 

the  reprocurement  contractor  offered  equipment 
from  the  same  supplier  the  defaulted  contractor 

had  contemplated  using  at  a  total  price  con- 
siderably less  than  the  total  price  the  defaulted 

contractor  had  requested  prior  to  proceeding  with 

contract  performance  and  the  defaulted  contrac- 
tor did  not  even  allege  that  in  effecting  the 

reprocurement  the  Government  had  failed  to 
mitigate  damages. 

Geophysical  Inst 
&  Supply  Co.,  IBCA-996-6-73 IBCA-1003-8-73  (Jan.  9.  1974)  81  I.D.  1 

Compensab le  Delays 

An  appeal  will  be  dismissed  for  lack  of  jurisdic- 
tion as  to  claims  of  the  contractor  for  expenses 

of  delays  allegedly  caused  by  the  Government, 
where  such  delays  are  not  compensable  under 
the  provisions  of  the  contract. 

Appeal  of  Peter  Kiewit  Sons'  Company,  IBCA-405 
(Oct.    21,    1965)  72  I.  D.   415 

A  finding  that  "first  category"  changed  con- ditions were  encountered  at  the  construction 

site  for  a  pumping  plant  does  not  warrant  the 
payment  of  expenses  associated  either  with 
reasonable  delay  associated  with  the  dis- 

covery of  the  changed  conditions  or  for^'pure' 
delay  (standby)  costs  that  may  have  been 
necessitated  by  unreasonable  delay  in  the 
issuance  of  a  ruling  concerning  the  claimed 



266 

CONTRACTS — Continued 

PERFORMANCE  OR  default  — Continued 

C_ompensaJble  Delays  --Continued 

changed  conditions;  therefore,  a  claim  for 
reimbursement  of  such  expenses  and  costs 
will  be  dismissed. 

Appeal  of  Morgen  &  Oswood  Construction  Co. 

Inc.  ,   IBCA-389    (April  21,    1966)    73  1.  D.  m 

CONTRACTS— Continued 

PERFORMANCE  OR  DEFAULT  — Continued 

£omp£nsabljj  Delays  — Continued 
where  the  work  was  held  up  pending  determi- 

nation by  the  contracting  officer  as  totheneces- 
sity  for  changes  or  corrective  measures. 

Appeal  of  W.R.S.    Pavers,   Inc. 
(Mar.    30,    1967) 

IBCA-445-6-64 

The  Government  is  entitled  to  utilize  tests  not 
called  for  in  the  contract  to  ascertain  whether 
the  specifications  have  been  met,   but  may  be 
required  to  adjust  the  contract  price  if  stricter 
tests  are  applied  than  those  specified  in  the 
contract;  however,  the  testing  requirements 
of  the  Government  engineer  did  not  warrant  a 
partial  shutdown  of  the  job  by  the  contractor, 

and  its  claim  for  the  expense  of  s'jch  a  shut- 
down,  based  upon  the  assertion  that  the  re- 

quirement for  additional  testing  was  unreason- 
able and  arbitrary  will  be  dismissed  as  one 

sounding  in  breach  of  contract  over  which  the 
Board  will  not  exercise  jurisdiction. 

Appeal  of  Electro, 
(May  6,    1966) 

IBCA-473-1-65 

Where  a  survey  contractor's  allotted  time  for  per- 
formance was  tied  directly  to  the  performance 

period  specified  in  a  construction  contract  being 
performed  by  another  party,    and  the  delayed  per- 

formance of  the  construction  contract  due  to  ad- 
verse weather  conditions  made  it  necessary  that 

the  survey  contract  work  be  performed  over  a 
period  of  time  considerably  longer  than  that  orig- 

inally contemplated,    the  survey  contractor  is 

not  entitled  to  additional  compensation  for  pro- 
longation of  his  contract  work  period,   since 

there  is  no  clause  in  the  contract  providing  for 
such  compensation. 

Appeal  of  R.  W.    Millard  and  Associates,   Inc.  , 
IBCA-595-10-66  (Apr.    13,    1967) 

An  appeal  will  be  dismissed  for  lack  of  juris- 
diction where  the  claim  on  which  it  is  based 

is  for  expenses  incurred  during  a  period  when 
the  work  was  delayed  because  of  unusually 
severe  weather,   and  the  contract  contains  no 
provision  for  additional  compensation  for 
delays  resulting  from  such  weather. 

Appeal, of  Patrick  Harrison,  Inc. 
(May  24.   1966) 

IBCA-510-8-65 

Where  changed  conditions  are  encountered  that  not 
only  necessitate  additional  work  which  is  cover- 

ed by  unit  prices,   but  also  cause  a  delay  in  the 
commencement  of  a  succeeding  stage  of  the  work, 
costs  incurred  in  the  performance  of  the  succeed- 

ing stage  and  claimed  to  have   resulted  from  such 
delay  (wage  differential  and  overtime  bonus  pay- 

ments and  the  expense  of  moving  equipment)  are 
not  directly  related  to  the  changed  conditions  and 
may  not  be  included  in  an  equitable  adjustment. 

Appeal  of  R.   A.    Heintz  Construction  Company, 

73  I.    D.  196 
IBCA-403  (June  30,    1966) 

An  appeal  involving  a  claim  for  standby  costs  of 
idle  equipment  will  be  dismissed  for  lack  of 

jurisdiction  in  the  absence  of  a  "pay  for  delay" 
type  of  clause  providing  for  compensation  for 
suspension  of  the  work  by  the  Government, 

Where  delays  occur  in  the  performance  of  the  con- 
tractor's work  pending  decisions  by  the  Govern- 

ment on  questions  concerning  drawings  and 

specifications,    due  to  alleged  lack  of  Govern- 
ment supervision,    or  because  of  the  actions  of 

other  contractors,    an  appeal  based  on  such  claims 

will  be  dismissed  as  being  outside  the  Board's 
jurisdiction,    in  the  absence  of  a  contract  provision 
of  the  "pay  for  delay"  type. 

A  claim  for  additional  compensation  based  on 
alleged  unreasonable  delay  by  the  Government 
in  issuing  a  notice  to  proceed  will  be  dismissed 
as  being  outside  the  jurisdiction  of  the  Board. 

Appeal  of  Orndorff  Construction  Company,   Inc.  , 
IBCA-372  (Oct.    25,    1967)  74  I.  D.  305 

Under  a  contract  for  the  construction  of  steel 

tower  transmission  line  calling  for  completion 
jf  the  work  200  days  after  April  15,    1964  (but 
consenting  to  the  commencement  of  work  by 
the  contractor  prior  to  such  date  without  loss 

of  credit  as  to  performance  time),   and  pro- 
viding that  the  Government  was  to  furnish  steel 

"expected  to  arrive"  on  certain  specified  dates, 
the  contractor  is  precluded  from  recovering 
additional  costs  allegedly  resulting  from  the 

Government's  delay  in  delivery  of  the  required 
steel  which  did  not,  however,  delay  perform- 

ance beyond  the  date  for  completion  of  the  con- 
tract,  although  Government  representatives 

incorrectly  estimated  probable  delivery  of  the 
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steel  by  the  end  of  January  1964.  In  the  ab- 

sence of  proof  that  the  Government  directe  ' 
the  contractor  to  begin  work  before  Apr.  15, 
and  in  the  absence  of  an  unqualified  commit 
ment  to  the  contractor  by  the  Government  that 
the  steel  would  arrive  by  the  end  of  January, 
a  constructive  change  was  not  effected. 

Appeal  of  Mark  W.   Chisum  Corporation, 
IBCA-540-1-66  (Nov.    6,    1967) 

Where  delay  by  the  Government  in  furnishing 
drawings  under  a  contract  for  the  construction 
and  completion  of  earthwork,   pipelines  and 
structures  required  a  contractor  to  reschedule 

its  operations,   an  appeal  seeking  reimburse- 
ment for  the  expense  resulting  from  such  delay 

will  be  dismissed  without  a  hearing  as  being 

outside  the  Board's  jurisdiction  in  the  absence 
of  a  Suspension  of  Work  clause  or  a  similar 

provision,   the  Changes  clause  being  inapplicable 
to  such  a  claim. 

Appeal  of  Allison  and  Haney, 
(Feb.    7,    1968) 

IBCA-642-5-67 

CONTRACTS— Continued 

performance  or  default  --Continued 

Compensable  Delays      — Continued 

and  processing  problems  was  the  primary  rea- 
son for  the  subcontractor's  late  delivery  of  pre- 
cast concrete  panels;  in  addition,   it  was  deter- 

mined that  proof  was  lacking  as  to  the  effect  of 
the  shortage  of  panels  upon  the  overall  delay 
in  completion  of  the  large  project.     The  latter 
type  of  deficiency  in  proof  also  was  found  to 
exist  with  respect  to  the  second  alleged  cause 
of  delay- -an  overrun  in  the  installation  of  rock 
bolts  in  a  tunnel  and  shaft;  further,   the  appel- 

lant did  not  show  that  a  unit  price  applicable  to 
the  rock  bolt  work  had  produced  an  inequitable 
sum  representing  overhead. 

Appeal  of  Allen  M.    Campbell  Company,   General 
Contractors,   Inc.  ,   IBCA-722-7-  68  (Mar.    28,    1969) 

Where,   under  a  construction  contract  containing 
a  suspension  of  work  clause,   issuance  of   the 
notice  to  proceed  was  delayed  pending  a 
decision  on  a  protest  of   the  award,   the  con- 

tractor's claim  for   increased  costs  because 
the  delay  necessitated  a  portion  of   the  work 
being  performed  in  the  winter  months  was 
denied  where   the  evidence  failed   to  show  a 
causal  connection  between  the  initial  delay 
and  performance  in  the  winter. 

A  claim  for  additional  compensation  based  on  a 
delay  by  the  Government  in  furnishing  an  outage 

(a  period  when  a  transmission  line  is  deener- 
gized)  will  be  dismissed  as  outside  the  jurisdic- 

tion of  the  Board  where  the  contract  contains 

no  "pay-for-delay"  type  clause. 

Appeal  of  James  Knox,   dba  JaK  Enterprises, 
IBCA-684-11-67  (Feb.    13,    1968) 

Where  in  its  request  for  reconsideration  the  appel- 
lant asserts  that  the  Board's  finding  that  no 

change,   actual  or  constructive,  had  occurred, 
as  a  result  of  delay  in  deliveries  of  Govern- 

ment-furnished steel,   is  unsupported  by  any 
substantial  evidence,   but  fails  to  show  that  the 
indicia  of  change  test  had  been  incorrectly 
applied,  the  decision  denying  the  appeal  is 
affirmed. 

Appeal  of  Mark  W.    Chisum  Corporation, 
IBCA-540-1-66  (Feb.    20,    1968) 

Appeal  of  COAC, 
1974) 

Inc. IBCA-1004-9-73   (Dec.    6, 
81  I.D.    700 

Excusable  P_e  la  v_s 

A  supplier's  delay  in  the  delivery  of  steel 
piling  to  the  prime  contractor  because  of  a 
mill  breakdown,   is  not  an  excusable  delay 
within  the  meaning  of  the  Termination  for 
Default- -Damages  for  Delay- -Time  Exten- 

sions provision,   Clause  5  of  Standard 
Form23A  (April  1961  Edition). 

Appeal  of  William  J.    Gillespie,   IBCA-415 
(Apr.    1,    1965) 

An  appeal  based  on  a  request  for  extension  of 
time  because  of  alleged  excusable  delay  will 
be  denied  where  it  appears  that  the  delay  was 
caused  by  a  mechanical  breakdown  in  the  plant 
of  a  subcontractor. 

A  contractor  was  not  entitled  to  an  additional  pay- 
ment under  a  construction  contract  when  the 

request  for  payment  was  based  upon  the  theory 
that  two  specified  delays  had  caused  overhead 
costs  to  be  incurred  over  a  period  which  extend- 

ed beyond  the  originally  scheduled  completion 
date.     The  Board  found  that  the  first  named 

delay  was  only  an  incidental  matter,   and  that  a 
subcontractor's  failure  to  solve  other  production 

Appeal  of  Bannock  Steel  Corporatic 
IBCA-452-8-64  (Apr.    22,    1965) 

The  voluntary  transfer  of  a  contractor's  manu- 
facturing plant  from  one  city  to  another- - 

subsequent  to  contract  award--is  not  an 
excusable  cause  for  failure  to  timely  supply 
the  Government  with  circuit  breakers,   within 

the  meaning  of  a  standard  "Default"  clause, 
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notwithstanding  an  assertion  that  the  move  was 
accomplished  in  compliance  with  a  Government 
Policy  which  was  issued  for  the  purpose  of 
encouraging  the  placing  of  contracts  and 
facilities  in  labor  surplus  areas;  the  policy's 
objective  being  for  the  guidance  of  Federal 
procurement  agencies  in  the  placement  of 
contracts,   and  not  relevant  to  contracts 
already  awarded. 

Eaccusab_le_  Delays  — Continued 

The  time  for  performance  of  a  construction 
contract  will  not  be  extended  for  excusable 
delay  where  the  contractor,   in  the  submission 
of  its  bid  and  subsequent  execution  of  the 
contract,  agrees  to  perform  in  a  lesser  time 
than  that  originally  specified. 

Appeal  of  Browne- Morse  Company,   IBCA-390 
(Sept.    17,    1965) 

Appeal  of  McGraw- Edison  Company, 
IBCA-434-4-64  (May  17,    1965) 

Requested  extensions  of  time  for  performance, 
which  if  granted  would  result  in  nonassessment 
of  liquidated  damages  for  failure  to  perform  a 
contract  within  the  time  required  are  denied, 
where  the  causes  given  as  justification  for  the 
requested  time  extensions  fail  to  meet  the 
criteria  of  excusability  prescribed  by  Clause 
5(d)  of  Standard  Form  23A  (April  1961 
Edition). 

Appeal  of  A.J.    Bumb,   Administrator  of  the 
Estate  of  Transa  Structures,   Inc.  ,   IBCA-475- 1-65 
(June  30,    1965) 

Claims  for  extensions  of  time  for  performance 

for  alleged  excusable  causes  will  be  denied, 
where  a  contractor,  in  the  performance  of  a 

contract  for  supplying  and  installing  labora- 
tory equipment  fails  to  meet  the  criteria  of 

excusability  prescribed  by  paragraph  "d"  of Clause  5,  Standard  Form  23A  (April  1961 
Edition). 

Where  a  contractor  is  required  to  perform  a 
contract  in  a  building  that  is  not  available 
to  him  for  the  performance  of  the  contract 
work  until  more  than  four  weeks  after  his 
receipt  of  a  notice  to  proceed  with  such  work, 
the  contractor  is  entitled  to  an  extension  of 
time  for  the  period  of  such  nonavailability 
of  the  premises. 

In  order  to  be  entitled  to  an  extension  of  time 

for  excusable  delay  under  Clause  5  of* Standard  Form  23 A  (April  1961),  the  con- 
tractor must  establish  by  a  preponderance 

of  evidence  that  the  failure  of  its  subcon- 
tractor to  complete  the  contract  within  the 

time  required  was  due  to  causes  that  were 
unforeseeable  by,   beyond  the  control  of,   and 
without  the  fault  or  negligence  of  the 
contractor  and  its  subcontractor. 

Appeals  of  R  &t  R  Construction  Company,    IBCA-413, 
IBCA-458-9-64  (Sept.    27,    1965)  72  I.  D.    385 

Where  delay  on  the  part  of  the  Government  in 
the  issuance  of  a  change  order  causes  an 
interruption  of  the  work,  the  contractor  is 

entitled  to  an  extension  of  time  for  per- 
formance of  the  contract,   within  the  meaning 

of  Clause  5  of  Standard  Form  23-A  (March  1953 edition). 

Liquidated  damages  are  properly  assessed 
pursuant  to  contract  provisions  therefor 
with  respect  to  unexcused  delay  resulting 

from  the  removal  of  the  contractor's 
personnel  and  equipment  from  the  pro- 

ject site  during  periods  when  substantial 
progress  could  otherwise  have  been  made 
in  the  performance  of  the  contract. 

Appeal  of  Contractors,   Inc.  ,   IBCA-339 
(Sept.    29,    1965)  72  I.  D.    395 

Appeal  of  Browne-Morse  Company,   IBCA-3! 
(Aug.    11,    1965) 

A  delay  in  the  completion  of  a  contract,  caused 
by  the  refusal  of  a  subcontractor  to  haul  logs 
until  the  prime  contractor  repaired  the  roads 
over  which  such  hauling  was  to  be  performed, 
is  not  an  excusable  delay  within  the  meaning 
of  Clause  5  of  Standard  Form  23A  (April  1961 
Edition). 

Appeal  of  Lester  H.    Burkett,   IBCA-478- 1-65 
(Aug.    17,    1965) 

A  contractor  who  seeks  an  extension  of  time  under 
a  standard  form  of  construction  contract  be- 

cause of  an  alleged  excusable  cause  of  delay 
has,   in  general,   the  burden  of  proving  that  the 
alleged  cause  of  delay  actually  existed,  that  it 
met  the  criteria  of  excusability  prescribed  by 
the  contract  and  that  it  delayed  the  ultimate 
completion  of  the  contract  as  a  whole. 

Failure  by  a  contractor  to  prosecute  the  work 
with  the  efficiency  and  expedition  required  for 

its  completion  within  the  contract  time  does 
not,   in  and  of  itself,  disentitle  the  contractor 
to  extensions  of  time  for  such  portions  of  the 
ultimate  delay  in  completion  as  are  attributable 

to  conditions,   such  as  "unusually  severe 
weather,  "  that  are  excusable  under  the  terms 
of  the  contract. 
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A  contractor  who  bids  on  a  Government  contract 

unqualifiedly  represents  that  it  has  the  skill 
and  ability  to  do  the  work;  consequently, 

neither  the  absence  of  the  requisite  "know-how' 
nor  the  lack  of  the  proper  equipment  and  quali- 

fied personnel  to  do  the  job,  are  excusable 
causes  of  delay  under  the  standard  form. of 
construction  contract. 

Appeal  of  Sunset  Construction,   Inc.  , 
IBCA-454-9-64  (Oct.    29,    1965)     72  I.  D.    440 

CONTRACTS—Continued 

PERFORMANCE  OR  DEFAULT  —Continued 

Recusable.  Delays  — Continued 

Where,    under  a  standard  form  of  construction 

contract  the  contractor's  right  to  proceed  with 
the  performance  thereof  is  terminated  for  un- 

satisfactory progress  and  where  it  appears 
that  the  principal  causes  of  the  delay  were  the 
acts  of  the  representative  of  the  contracting 
officer,   who  willfully  and  arbitrarily  inter- 

fered with  and  assumed  control  of  the  work 
under  the   contract,    such  caoises  are  excus- 

able and  the  contract  will  be  deemed  to  have 
been  terminated  for  the  convenience  of  the 
Government. 

Under  a  contract  for  construction  of  facilities  on 

the  shores  of  an  impounded  river,  where  access 
to  the  site  of  the  work  was  to  be  limited  by  the 
rising  water  level  at  an  indeterminate  time 

during  the  year  following  the  award  of  the  con- 
tract, which  provided  that  work  was  not  prac- 

ticable in  winter  and  that  the  work  should  be 

performed  during  the  1962  summer  season,  the 
failure  of  the  Government  to  furnish  notice  to 

proceed  within  a  reasonable  time  after  award, 
causing  the  major  portions  of  the  work  and  the 
duration  of  the  contract  performance  to  be 
extended  into  the  1963  work  season  under  con- 

ditions of  severely  restricted  access,   makes 
the  ensuing  delay  in  completion  of  the  contract 
excusable  to  the  extent  that  it  was  not  foresee- 

able,  and  the  contractor  is  entitled  to  a  com- 
mensurate equitable  extension     of  time  for 

performance. 

Appeal  of  Ralph  Child  Construction  Company, 
IBCA-422-1-64  (Nov.    17,    1965)       72  I.  D.    475 

The  contracting  officer's  determination  on  a  con- 
tractor's entitlement  to  a  time  extension,   by 

reason  of  alleged  excusable  causes  of  delay, 
will  be  sustained  where  the  contractor  fails 
to  show  that  such  determination  is  erroneous 
by  a  preponderance  of  the  evidence  and  where 
it  appears  that  the  unexcused  delays  were 

attributable  to  manufacturing  difficulties  of  a 
subcontractor  or  to  a  failure  of  the  subcon- 

tractor's quality  control, 

A  contractor  who  bids  on  a  Government  contract 

unqualifiedly  represents  that  it  has  the  super- 
vision,  personnel,    equipment,    skill  and  ability 

to  do  the  work  and  its  responsibility  is  in 
nowise  diminished  by  the  fact  that  entire  work 
covered  thereby  has  been  subcontracted;  con- 

sequently,   the  absence  of  such  qualifications 
is  not  an  excusable  cause  of  delay  under  the 
standard  form  of  supply  contract. 

Appeal  of  American  Ligurian  Company,    Inc.  , 
IBCA-492-4-65  (Jan.    21.    1966)         73I.D.     15 

Appeal  of  Richey  Construction  Company, 
IBCA-456-9-64  (Feb.    18.    1966)         73  I.  D.  6  3 

Where  the  measurement  of  paint  thickness  was 
performed  by  a  Government  inspector  as  work 

progressed,    in  the  presence  of  the  contractor's 
representative,    through  use  of  a  meter  of 
demonstrated  accuracy,    and  it  was  determined 

that  the  paint  coating  was  too  thin  to  meet  speci- 
fication requirements,    the  testimony  of  the  con- 

tractor's expert  that  his  independent  tests, 
which  were  performed  late  in  the  job,    indicated 
that  the  test  results  of  the  Government  inspector 
were  erroneous,    is  not  sufficient  to'  sustain  the 
contractor's  burden  of  proving  that  he  is  en- 

titled to  additional  compensation  for  applying 
paint  to  a  thickness  beyond  that  called  for  in 
the  specifications,    or  to  a  related  extension  of 
the  contract  performance  time;  the  tests  of  the 

contractor's  expert  were  made  with  a  less  de- 
pendable gauge  that  had  been  furnished  by  the 

contractor,    and  were  made  without  notice  to 
and  in  the  absence  of  Government  representa- 

Appeal  of  Chester  Barrett,    d/b/a  The  American 
Tank  Company,   IBCA-429- 3-64  (Feb.    28,    1966) 

Where  the  Government  is  aware  of  compaction 

failure  in  gravel  furnished  by  the  contractor 
during  construction  of  base  course  for  roads, 
and  fails  to  notify  the  contractor  within  a 
reasonable  time  that  he  is  required  to  rebuild 
the  base  course,  the  contractor  is  entitled  to 

an  equitable  adjustment  of  time  for  perform- 
ance pursuant  to  paragraph  "d"  of  Clause  5, Standard  Form  23 A  (April  1961  Edition). 

Appeal  of  Bish  Contracting  Company,  Inc.  , 
IBCA-431-3-64     (Apr.    22,    1966) 

A  claim  for  extensions  of  time  for  performance 
of  a  supply  contract,   for  alleged  ambiguity 

is  denied,  where  the  contractor's  interpreta- 
tion of  provisions,   concerning  drawings  to  be 
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prepared  by  the  contractor  and  to  be  submitted 
for  Government  review  and  approval,  is  an 
unreasonable  one,  and  hence  the  rule  of  contra 
proferentem  is  not  applicable. 

Appeal  of  Reynolds  Metals  Company, 
IBCA-484-3-6r  (May  12,    1966) 

Under  a  contract  containing  Clause  5  of  the  April 

1961  edition  of  Standard  Form  23- A  (as  sup- 
plemented by  a  clause  imposing  the  additional 

requirement  that  the  contractor  shall  be  ex- 
cused for  delays  of  suppliers  only  if  the  ma- 

terials or  supplies  to  be  furnished  are  not 
procurable  in  the  open  market)  where  delay  in 
completion  of  the  prime  contract  was  due  to 

the  unexplained  late  delivery  of  essential  equip- 
ment by  a  supplier,  the  failure  of  the  con- 

tractor to  meet  the  requirement  of  the  standard 
clause  that  a  delay  resulting  froirlate  delivery 
of  supplies  in  order  to  be  excusable  must  be 
unforeseeable  and  without  the  fault  of  both  the 

contractor  and  its  supplier,   requires  denial  of 

the  contractor's  request  for  an  extension  of 
time  for  performance;  hence  it  is  unnecessary 
to  consider  the  applicability  or  to  construe  the 
meaning  of  the  supplemental  clause  with  respect 
to  whether  the  equipment  was  procurable  in  the 

"open  market.  ' 

Appeal  of  Goorman  Electric  Corporation, 
IBCA-512-8-65  (May  26,    1966) 

An  appeal  from  an  assessment  of  liquidated 

damages  will  be  denied,  where  the  contractor's 
request  for  an  extension  of  time  for  perfor- 

mance of  the  contract  is  based  on  the  delay  of 
its  supplier  in  furnishing  essential  equipment, 
since  the  letter  was  remiss  in  canceling  its 

initial  order  for  material  and  failing  to  re- 
order such  material  within  a  reasonable  time. 

Appeal  of  E.   F.   Blankenship  Company, 
IBCA-516-9-65    (May  27,   1966) 

The  resignation  of  a  contractor's  Chief  Engineer within  seven  weeks  of  award  of  contract  and 
approximately  nine  months  before  delivery  was 
required  does  not  constitute  an  excusable  cause 
for  delay  in  circumstances  where  a  replacement 
was  found  within  a  month  and  where  it  appeared 
that  the  resignation  of  the  Chief  Engineer  had 
not  materially  delayed  performance  of  the contract. 

Delay  resulting  from  the  failure  of  a  contractor  to 
adhere  to  a  contract  requirement  for  timely 
submission  of  assembly  and  detail  drawings  for 
a  component,   prior  to  commencing  fabrication, 
does  not  constitute  an  excusable  cause  for  delay, 
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notwithstanding  that  at  the  time  of  an  incomplete 
submission  of  drawings  and  other  data  for 
approval  the  contractor  may  have  been  ignorant 
of  the  particular  contract  requirement,   and  even 
though  the  concern  to  whom  the  component  was 
subcontracted  refused  on  policy  grounds  to 
furnish  the  required  drawings  and  thereby 
delayed  contract  performance. 

Appeal  of  Lypta  Cranes,   Inc. 
(Aug.    3,   1966) 

IBCA-515-9-65 

To  be  excusable  under  Clause  5  of  the  Standard 
Construction  Contract  Form,  a  delay  must  not 
only  arise  from  unforeseeable  causes  beyond 
the  control  and  without  the  fault  or  negligence 
of  the  construction  contractor  and  the  first  tier 
subcontractor  which  undertook  to  fabricate 
steel,  but  must  also  be  shown  to  arise  from 
unforeseeable  causes  beyond  the  control  and 
without  the  fault  or  negligence  of  suppliers  of 
the  fabricator  as  well. 

Appeal  of  Etlin  Peterson  Construction  Company, 
IBCA-532-12-65  (Get.   20,   1966) 

Under  a  contract  for  the  performance  of  survey 
work  the  contracting  officer  properly  termi- 

nated the  contract  for  default  where  the  weight 
of  the  evidence  supported  a  conclusion  that 
following  the  receipt  of  letters  warning  the 
contractor  to  comply  with  the  performance 
schedule,  the  contractor  abandoned  the  work 

after  a  series  of  delays,  due  in  part  to    Gov- 
ernment error  but  caused  principally  by  in- 
adequate performance  and  financial  difficulties. 

Appeal 

C.    W. 

(Dec.   29,    1966) 
Sill"  Lamb,   IBCA-397 

     73  I.D.  377 

Under  a  supply  contract  calling  for  the  rebuilding 
of  pump  rings,  the  appellant  was  responsible 

tor  the  performance  of  a  trucking  concern  se- 
lected by  the  appellant  to  return  the  rings,  and 

for  the  manufacture  of  castings  by  a  subcontrac- 
tor.   The  Board  did  not  find  excusable  delay  to 

exist  under  Clause  Hot  the  General  Provisions 
where  the  appellant  failed  to  show  that  the 
causes  for  late  delivery  were  beyond  the  control 
and  without  the  fault  or  negligence  of  both  the 

appellant  and  the  trucking  concern  (transpor- 
tation delay)  or  both  the  appellant  and  its  sub- 

contractor (delay  due  to  furnishing  of  oversize 
and  undersize  castings  by  subcontractor). 

Appeal  of  N.   B.   Owen  it  Son,  IBCA-590-9-66 
(Jan.   31,   1967) 
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A  delay  in  performance  occasioned  by  the  contrac- 

tor's work  under  a  separate  contemporaneous 
contract  does  not  arise  from  an  unforeseeable 
cause  beyond  the  control  and  without  the  fault 
or  negligence  of  the  contractor,    and  an  assess- 

ment of  liquidated  damages  therefor  is  proper. 

Appeal  of  Kreider  Brothers,    1BCA-545-2-66 
(Apr.    5,   1967) 

Under  a  contract  for  construction  of  a  school, 
where  the  installation  of  chalkboards  was  de- 

layed because  of  damage  caused  by  improper 
crating  for  shipment  by  the  supplier,   the  con- 

tractor's claim  for  an  extension  of  time  there- 
for was  properly  denied  by  the  contracting 

officer  and  the  appeals  are  denied  with  re- 
spect thereto. 

The  contractor's  requests  for  extensions  of  time 
because  of  unusually  severe  weather  were 
properly  granted  in  part  to  the  extent  that  the 
contracting  officer  found  that  unusually  severe 
weather  delayed  performance  of  the  contract. 

The  contractor's  further  requests  for  addi- 
tional time  extensions  were  properly  denied 

by  the  contracting  officer  where  the  contractor 
failed  to  sustain  its  burden  of  proof  in  the 
effort  to  establish  that  its  delays  were  caused 
by  alleged  unusually  severe  weather,   and  the 
appeals  are  denied  with  respect  to  such  addi- 

tional claims. 

Appeals  of  Bateson-Cheves  Construction  Co.  , 
IBCA-522-10-65,   IBCA-596- 10-66  (July  31,  1967) 

The  Board  will  not  usually  dismiss  in  part  an 
appeal  because  of  a  new  legal  theory  or  argu- 

ment that  was  first  presented  in  appellant's 
brief  without  prior  submission  thereof  to  the 
contraction  officer.     Where  it  appears  that 
presentation  of  additional  facts  may  be  re- 

quired for  the  purpose  of  framing  more  pre- 
cisely the  issue  of  validity  of  liquidated 

damages  provisions  in  an  appeal  based  upon 
claims  for  time  extensions  because  of  alleged 
excusable  delay,   the  Board  will  deny  the 
motion  to  dismiss  the  claim  of  invalidity  and 

require  the  issuance  of  supplemental  findings 
by  the  contracting  officer  with  all  rights  re- 

served to  appellant  including  the  right  of  fur- 
ther appeal. 

Appeal  of  MacDonald  Construction  Company, 
IBCA-507-8-65  (Aug.    7,    1967) 

Wher*  a  contract  providing  tor  boat  activation 
ar.d  conversion  called  for  many  different  types 
of  work  to  be  performed  on  ?.  small  vessel,  a 
construction  contractor  was  entitled  to  an  ex- 

tension of  time  (and  a  resulting  reduction  in  a 

liquidated  damages  assessment)  for  the  over- 
all delay  caused  by  the  need  to  compress 

changed  work,   extra  work  and  justifiably  de- 
layed work  into  a  relatively  short  period;  in 

addition,   an  extension  of  time  was  granted  for 
performance  of  extra  work  required  by  change 
orders  which  listed  prices  for  the  work  but 
did  not  provide  for  equitable  adjustments  of 
the  contract  performance  period. 

Appeal  of  James  S.    Munro,   1BCA-486-3-65 
(Sept.    8,    1967) 

Under  a  contract  for  the  exploratory  drilling  of 
holes  above  tunnel  locations  and  obtaining  of 
test  data  from  such  holes  in  order  to  ascertain 
the  nature  of  subsurface  conditions,  where  all 
of  the  known  geological  information  was  made 
available  to  bidders  with  explicit  statements 
in  the  contract  that  such  information  was  in- 

complete and  did  not  represent  possible  diffi- 
culties or  conditions  that  might  be  encountered, 

the  very  nature  of  the  work  and  the  contract 
objective  contemplated  the  obtaining  of  more 

precise  information  as  to  subsurface  condi- 
tions.    Where  the  contractor  encountered  sub- 
surface geological  formations  that  were  not 

unusual  or  substantially  different  from  the  con- 
ditions to  be  expected  from  the  previously 

available  data,   such  conditions  were  not 

changed  conditions  within  the  meaning  of  the 
clause  in  Standard  Form  23- A  (April  1961 
edition)  and  the  appeal  is  denied  as  to  such 
claims  including  claims  for  extensions  of 
time  because  of  such  conditions. 

Appeal  of  Geo.   Prospectors,  Inc. 
IBCA-549-3-66  (Sept.   27.    1967) 

The  contracting  officer's  determination  of  a  con- 
tractor's entitlement  to  a  time  extension,   for 

delayed  performance  caused  by  an  overrun  of 
estimated  quantities,  as  well  as  the  contracting 
officer's  assessment  of  liquidated  damages 
for  the  period  of  delay  not  found  to  be  excus- 

able,  will  be  sustained  where  the  contractor 

fails  to  show  by  a  preponderance  of  the  evi- 
dence that  such  determination  and  assessment 

are  erroneous  and  where  the  excusable  period 
of  delay  related  to  the  overrun,   as  computed 
by  the  contracting  officer,   is  consistent  with 

the  result  attainable  under  t\ie  method  previous- 
ly approved  by  the  Board. 

Appeal  of  Dispatch  Contractors, 
IBCA-636-5-67  (Nov.    20,    1967) 
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In  a  case  where  a  contractor's  steel  supplier 
failed  to  meet  delivery  commitments  because 
it  accepted  more  orders  than  it  could  fill,  the 

Board  found  the  contractor's  late  delivery  of 
tubular  transmission  towers  to  be  inexcusable 

under  a  standard  form  supply  contract.     Oper- 
ation and  maintenance  problems  resulting 

from  running  equipment  under  conditions  of 
extreme  stress  in  an  effort  to  cope  with  the 
overload  of  orders  also  were  found  not  to  be 

excusable  causes  of  delay. 

Where  a  supplier  of  tower  steel  in  a  statement  in 

support  of  an  appeal  provides  general  infor- 
mation about  the  snapping  of  a  shaft  in  a  mill, 

and  (i)  the  contracting  officer  had  not  been 

advised  earlier  of  this  specific  cause  of  de- 
layed production  in  the  mill,  and  (li)  additional 

facts  were  needed  in  order  to  establish  whether 
the  problem  with  the  shaft  was  an  excusable 
cause  of  delay  as  defined  in  the  contract,   the 
matter  will  be  remanded  to  the  contracting 
officer  for  investigation  and  issuance  of  a 
determination  on  that  question. 

Appeal  of  Meyer  Machine,   Inc. 
(Dec.    29,    1967) 

IBCA-593-10-66 

Under  a  contract  for  supplying  four  gate  hoists 
for  a  dam,   and  providing  as  to  each  hoist  for 
assessment  of  liquidated  damages  for  each 
day  of  delay,  where  the  contractor  and  its 
first-tier  subcontractor  were  tardy  in  ordering 
steel  from  a  second-tier  supplier,   such  delays 
in  purchasing  will  be  taken  into  account  and 

deducted  from  extensions  of  time  for  perform- 
ance that  are  otherwise  allowable  because  of 

delays  in  delivery  of  steel  due  to  the  fault  of 

the  second-tier  supplier  (pursuant  to  the  deci- 
sion in  Schweigert,   Inc.    v.   United  States,  Ct. 

CI.   No.  26-66,   December  15,    1967). 

Appeal  of  Galland-Henning  Manufacturing  Company, 
IBCA-534- 12-65  (Mar.    29.    1968)       75  I.  D.  72 

Where  a  contractor  under  a  contract  calling  for 
the  construction  in  90  days  of  an  underground 

electrical  distribution  system,   promptly  sub- 
mitted its  proposed  equipment  list  to  the  Gov- 

ernment for  advance  approval  and  conditioned 
its  orders  upon  such  approval,   as  required  by 
the  contract,   and  the  Government,   having 
knowledge  that  delivery  in  compliance  with  the 
contract  performance  period  was  uncertain 

(because  the  contractor's  supplier  would  not 
commence  production  until  all  details  were 

approved)  delayed  in^acting  on  such  list  and  in- 
stead issued  a  change  order  changing  the 

switches  on  transformers  to  be  installed,  with- 
out changing  the  contract  completion  date,  the 
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burden  of  the  uncertainty  of  delivery  was  shifted 
to  the  Government  and  the  contractor  was  en- 

titled to  an  equitable  adjustment  extending  the 
time  of  performance  which  reflected  the  full 

consequences  of  the  change,   including  an  allow- 
ance for  the  ensuing  delay  in  delivery  of  the 

equipment,   no  showing  having  been  made  that 
the  equipment  could  have  been  obtained  more 
expeditiously  elsewhere. 

Appeal  of  Schurr  fc  Finlay,   Inc.  ,   IBCA-644-5-67 
(Aug.    27,    1968)  75  I.  D.  248 

Where  an  appeal  record  contains  no  evidence  to 

support  a  contractor's  allegation  that  a  time 
extension  should  be  granted  because  unusually 
low  water  levels  were  encountered  on  a  dredging 
project,   the  appeal  will  be  denied. 

Appeal  of  Morauer  &  Hartzell,   Inc.  , 
IBCA-627-2-67  (Sept.    26,    1968) 

Where  there  are  fact  questions  common  to  the  con- 

tractor's claims  of  excusable  delay  and  prac- 
tical impossibility  on  the  one  hand  and  the 

Government's  claim  of  common  law  damages 
for  late  delivery  on  the  other,  the  Board  con- 

cludes that  it  will  retain  jurisdiction  over  the 
latter  claim  pending  the  development  of  a  com- 

plete administrative  record  without  prejudice, 

however,   to  the  Government's  right  to  file  a 
motion  to  dismiss  the  claim  for  common  law 

damages  at  the  time  its  post-hearing  brief  is submitted. 

Appeal  of  McGraw^Edison  Company,  IBCA-699-2-68 
(Oct.   28,    1968)  75  I.  D.   350 

Where  an  appeal  record  contains  no  evidence  to 

support  a  contractor's  allegation  that  a  time 
extension  should  be  granted  because  of  inter- 

ference by  another  Government  contractor,  the 
appeal  will  be  denied.     With  respect  to  a  second 
request  the  Board  found  that  while  a  contractor 

is  entitled  to  sufficient  time  to  complete  a 

major  part  of  the  contract  work  which  was  de- 
layed by  the  Government,  when  the  performance 

time  as  extended  made  adequate  provision  for 
the  delayed  work  to  have  been  completed  prior 
to  trie  time  liquidated  damages  were  assessed  , 
there  is  no  justification  for  further  extensions 
of  time. 

Appeal  of  Young  Associates,   Inc.  ,  IBCA-557-4-66 
(Dec.    4,    1968) 
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During  performance  of  a  contract  which  required 
the  delivery  of  group  operated  high  voltage  dis- 

connect switches,    the  Comptroller  General's 
office  considered  an  unsuccessful  bidder's  pro- 

test on  award.     This  did  not  entitle  the  contrac- 
tor to  an  extension  of  time,    since  the  Government 

promptly  advised  the  contractor  of  the  attack 
on  the  validity  of  the  award,    and  the  contractor 

nonetheless  unequivocally  elected  to  begin  per- 
formance and  deliver  the  contract  items  within 

the  times  specified  in  the  delivery  schedule  in- 
cluded in  the  notice  of  award.     Consequently,    the 

Board  ruled  that  there  had  been  no  showing  of 
excusable  delay  within  the  meaning  of  paragraph 
"c"  of  the  "Default"  clause  (Clause  11)  of  Stand- 

ard Form  32  (June  1964  Edition)  for  supply  con- 
tracts,   and  the  contractor  did  not  avoid  liability 

for  liquidated  damages. 

Appeal  of  I-T-E  Circuit  Breaker  Company  , 
IBCA-724-8-68    (Jan.    22,    1969) 

CONTRACTS — Continued 

PERFORMANCE  OR  default  — Continued 

Excusable  Delays  — Continued 

Where  a  contractor  asserts  that  the  delays  ex- 

perienced were  attributable  to  the  Government's 
failure  to  resolve  in  a  timely  manner  a  conflict 
in  the  finish  floor  elevation  shown  in  the  draw- 

ings for  a  swimming  pool  and  bathhouse  con- 
tract and  where  the  Government  contends  that 

consideration  of  the  time  extension  request  is 

barred  by  reason  of  the  contractor's  acceptance 
of  a  change  order  providing  for  additional  com- 

pensation and  extending  the  time  for  perform- 
ance,   the  Board  finds  that  the  Government  has 

failed  to  show  an  accord  and  satisfaction  ap- 
plicable to  the  requested  time  extension  noting 

(i)  that  the  change  order  only  purports  to  cover 
revisions  in  the  work  specified  effected  pur- 

suant to  the  Changes  clause;  (ii)  that  the  present 
claim  for  extension  is  cognizable  under  Clause 
■j  of  Standard  Form  23-A;  and  (iii)  that  the  res- 

olution of  the  conflict  in  the  drawings  had  not 
resulted  in  any  revision  to  the  finish  floor  ele- 

vation for  the  bathhouse  which  governed  exca- 
vation and  other  aspects  of  performance. 

In  a  case  where  a  contractor  contends  that  he 

could  have  performed  a  contract  in  less  time  if 
he  had  not  had  to  comply  with  a  Government 
directive  to  follow  a  particular  work  sequence 
in  excavating  a  lateral,    the  Board  finds  that  the 
contractor  is  entitled  to  a  time  extension  for 

performance  of  the  contract  commensurate  with 
the  delay  shown  to  have  resulted  from  com- 

pliance with  the  Government  directive.     In  so 
concluding  the  Board  noted  that  the  special  con- 

tract provisions  upon  which  the  Government  re- 
lied in  issuing  directives  respecting  the  work 

neither  abrogate  nor  diminish  the  rights  of  the 
contractor  under  Clause  5  of  the  Standard  Form 

23A  to  an  appropriate  time  extension  upon  a 
showing  of  an  excusable  cause  of  delay  and  its 
duration. 

Appeal  of  Norman  L.    Stadeli,    IBCA-740-10-68 
(Oct.   27,    1969) 

Where  documents  submitted  by  an  appellant  show- 
ed clearly  that  the  cause  of  a  delay  of  more 

than  three  weeks  in  project  completion  was  the 

faulty  handling  of  a  materials  order  by  a  first- 
tier  supplier,    the  appellant  was  found  not  to  be 
entitled  to  an  extension  of  time  under  the 
standards  set  forth  in  Clause  5(d)  of  the  Gen- 

eral Provisions  of  a  construction  contract;  ac- 
cordingly,   no  basis  was  found  for  reduction  of 

a  liquidated  damages  assessment. 

Where  under  a  contract  for  the  construction  of  a 
swimming  pool  and  bathhouse  the  Government 
acknowledges  a  conflict  in  the  finish  floor  ele- 

vation shown  in  the  contract  drawings  and  the 
appellant  shows  by  a  preponderance  of  the 
evidence  that  pending  resolution  of  the  conflict 

in  the  drawings  little  or  no  work  could  be  ac- 
complished for  approximately  a  month,    the 

Board  finds  that  overall  performance  6f  the 
contract  was  delayed  by  sixteen  days. 

Appeal  of  Lormack  Corporate 
(Nov.    13,    1969) 

IBCA-652-7-67 

Appeal  of  Glover  and  Miller,    Inc. 
IBCA-752-12-68  (Nov.    13,    1969) 

A  contractor  is  not  entitled  to  additional  perform  - 
ance       time  on  the  ground  that  Government -Fur- 

nished materials  were  unavailable  to  the  contrac- 
tor at  the  time  of  submission  of  his  bid,   absent  a 

contract  requirement  that  this  be  done, 

A  request  for  time  extension  attributable  to  unusu- 
ally severe  weather  is  denied,  where  a  contractor 

offers  no  proof  that  weather  conditions  were  with- 
in the  criteria  of  excusa-bility  prescribed  by  the 

standard  Termination  for  Default- -Damages,  for 
Delay--Time  Extensions  provision  (Clause  5)  of 
the  General  Provisions. 

Appeal  of  Kenneth  Holt  d/b/a  Northolt  Electric 

Company,' IBCA-768-3-69  (Nov.   28,    1969) 

The  Board  suttaina  the  propriety  of  a  termination 
for  default  in  a  case  where  the  termination 
notice  wai  issued  after  the  scheduled  time  for 
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Excusable.  Delays  — Continued 
performance  had  passed  and  where  the  appellant 
failed  to  support  Its  various  allegations  of  excus- 

able delays,   changes  and  changed  conditions. 

Appeal  of  Service  Construction  Corporation, 
IBCA-678-10-69    (Jan.    12.    1970) 

Where  there  is  a  conflict  between  drawings,   and  the 
evidence  shows  that  the  conflict  was  not  obvious 
or  patent,   a  contractor  Is  entitled  to  an  equitable 
adjustment  for  the  additional  expense  attributable 
to  the  Government'*  design  and  coordination 
failures  and  to  an  appropriate  time  extension. 

ae 

Appeal  of  L.  J.  Robtnaon,  Inc. ,  IBCA-772-4-69 
T«b.   25,   1970)  77175.   22 

Under  a  contract  providing  for  the  assessment  of 
liquidated  damages  for  delayed  performance,  the 
Board  finds  that  the  contractor  was  excusably 
delayed  by  reason  of  unusually  severe  weather 
and  other  causes  and  that  in  the  special  circum- 

stances shown  to  be  present  the  date  for  com- 
mencing performance  had  been  improperly  cal- 

culated to  be  the  day  after  the  date  of  receipt  of 
the«notice  to  proceed. 

Appeal  of  Herman  H.    Neumann, 
1BCA-682-1 1-67  (Apr.    3,    1970) 

Upon  the  basis  of  the  entire  record,   including 
evidence  introduced  at  a  hearing,  the  Board  de- 

termined that  appellant  was  entitled  to  an  exten- 
sion of  performance  time  of  seven  days  because 

of  unusually  severe  weather. 

The  contractor  has  the  burden  of  proving  an  ex- 
cusable cause  of  delay  and  the  extent  to  which 

performance  was  thereby  delayed.     Where 
appellant  proved  an  excusable  cause,   but  did 
not  establish  that  it  was  thereby  delayed, 
the  Board  denied  contractor's  claim  for  an  ex- 

tension of  time. 

E_xcuj>able  Delays  — Continued 

Acontractor's  claims  for  excusable  delay  based  upon 
an  equipment  breakdown  and  machining  difficul- 

ties encountered  by  its  first  tier  subcontractor 
were  denied  in  view  of  the  general  rule  that  labor, 

plant,    equipment  and  mate  rials  adequate  for  con- 
tract performance  are  the  contractor's  responsi- 

bility and  that  manufacturing  difficulties  are  not 
per  se  a  basis  for  excusable  delay.     While  under 
the  rule  of  Schweigert  v.   United  States,  181  Ct. 
CI.  1184,  a  contractor  is  entitled  to  be  excused  for 
delays  attributable  solely  to  a  second  tier  sub- 

contractor without  a  showing  that  the  second  tier 
subcontractor's  claim  for  excusable  delay  based 
on  the  machining  difficulties  occasioned  by  the 
action  of  a  second  tier  subcontractor  in  rolling 
the  wrong  material,   the  proper  material  being  un 

available,   was  denied  where  contractor's  evi- 
dence reflected  that  the  difficulties  concerned 

only  one  of  two  gates,    which  the  contract  re- 
quired be  shipped  concurrently. 

Where  the  Government  admitted  that  rainfall  50  per- 
cent or  more  above  normal  occurred  during  cer- 
tain months,   but  the  contractor's  evidence  indi- cated that  normal  rainfall  would  also  stop  the 

work  and  did  not  distinguish  between  delays 
caused  by  normal  and  abnormal  rainfall,   its  clain 
for  excusable  delay  based  on  unusually  severe 
weather  was  denied.     A  claim  of  excusable  delay 
based  on  the  operation  of  the  priorities  system 
under  the  Defense  Production  Act  was  granted. 

Appeal  of  Fulton  Shipyard,   IBCA-735-10-68 (Dec.    29,    1970)  77   IiDl    2A9 

The  contractor  is  awarded  11  days  of  time  extension 
for  unusually  severe  weather  on  a  road  building 

project  based  on  evidentiary  admissions  in  con- 
tracting officer's  statements  which  established  ar 

unrebutted  presumption  of  liabiltty. 

Appeal  of  Roy  L.   Matchett,   IBCA-826-2-70 
(Feb.   26,    1971) 

Appeals  of  J  &t  B  Construction  Company,   Inc.  , 
IBCA  Nos.   667-9-67  and  767-3-69  (Apr.  17,  1970) 

A  contractor  is  entitled  to  an  extension  of  time  under 
the  Termination  for  Default -Damages  for  Delay- 
Tirp e  Extensions  provision  of  the  contract  for 
delay  caused  by  the  Government  in  changing  the 
materials  requirements  for  a  fence  by  a  change 
in  design,   and  for  the  delay  caused  by  attempt- 

ing to  secure  special  bolts  specified  by  the  Gov- 
ernment but  which  were  in  fact  unobtainable 

from  any  source. 

A   request   for   time   extension  because   of   unusually 
severe  weather    is   denied  where   the   contractor   sub- 

mits  no  proof   that  weather   conditions  were  within 
the   standards   of   excusability  prescribed   by   Clause 
5   of   Standard   Form  23A    (1964   Edition),    Termination 
for   Default — Damages   for  Delay — Time  Extensions. 

A  request  for  time  extension  because  of  a  transporta- 
tion strike  is  denied  where  the  contractor  submits 

no   proof   that   the   strike   delayed  his   performance. 

Appeal   of   Industrial   Contractors.    Inc. , 
IBCA-940-11-71    (Apr.    19,    1972) 

Appeal  of  Herman  H.   Neumann  Construction  Compa- 
nv^IBCA-761-1-69    (Oct.    16,    1970) 

Where  the  Government  was  found  to  be  re- 
sponsible for  an  indeterminate  portion 

of  a  delay  in  having  utility  poles  re- 
located  on  a  road   construction  Job   and 
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information  having  a  direct  bearing  on 
the  propriety  of  the  amount  of  liquidated 

damages  assessed  was  either  in  the  pos- 
sesssion  of  the  Government  or  more  acces- 

sible to  it  than  it  was  to  the  appellant, 
no  attempt  should  be  made  to  apportion 
the  delay  between  the  parties  and  the 
Board  therefore  holds  that  the  appellant 
is  entitled  to  have  the  contract  time 
extended  to  the  date  the  contract  was 

determined  to  be  substantially  complete. 

Appeal  of  John  H.  Moon  &  Sons, 
(July  31.  1972) 

IBCA-815-12-69 
79  I.D.  465 

The  Board  denies  a  Government  motion  for  recon- 

sideration where  it  finds  that  a  diary  entry 
contained  in  an  exhibit  offered  in  evidence 

by  the  Government,  together  with  the  testi- 
mony of  a  witness  for  the  appellant  created 

an  inference  that  the  Government  was  respon- 
sible for  an  indeterminate  portion  of  a  pro- 

tracted delay  in  removing  utility  poles  from 
the  work  area  on  a  road  construction  job  and 
that  the  Government  failed  to  rebut  such 
inference  even  though  information  having  a 

direct  bearing  on  the  propriety  of  liqui- 

dated damages  assessed  for  delayed  perfor- 
mance was  apparently  within  its  possession 

or- was  more  accessible  to  it  than  it  was  to 

the  appellant.   The  Board  therefore  reaf- 
firmed its  prior  holdings  that  no  attempt 

should  be  made  to  apportion  the  delay 
between  the  parties  and  that  the  contract 
time  should  be  extended  to  the  date  the  con- 

tract was  determined  to  be  substantially 
complete . 

Appeal  of  John  H.  Moon  &  Sons,  IBCA-815-12-69 
(Mar.  23,  1973)  80  I.D.  235 

Under  a  construction  contract  calling  for  the 

fabrication  and  erection  of  a  special  trans- 
mission line  tower  and  providing  for  the 

assessment  of  liquidated  damages  for  delayed 
performance,  where  the  evidence  of  record  shows 
that  the  delays  in  completing  the  transmission 
line  tower  were  due  to  misfabrication  of  tower 
members  by  a  second  tier  subcontractor  and  the 
failure  of  Government  inspectors  to  perform 

their  inspection  tasks  during  fabrication,  the 
Board  finds  the  delays  experienced  to  have 
been  beyond  the  control  and  without  the  fault 
or  negligence  of  the  contractor  or  the  first 
tier  subcontractor  and  that  under  the  Schweigert 
rule  no  liquidated  damages  could  be  assessed 
for  the  delayed  performance. 

White  Bros.  Construction  Co..  Inc.  and  L.  D. 
Shilling  Company. 
1973) 

Inc. ,  IBCA-958-2-72  (July  19, 

A  claim  for  a  time  extension  is  denied  where  the  con- 
tractor failed  to  controvert  the  findings  dispositi\ 

of  the  issues  presented  by  the  appeal  and  where  the 
contractor  otherwise  fails  to  sustain  its  burden  of 

proof . 
K-P  Con»truction  Company.  Inc. 
(Sept.  28,  1973) 

IBCA-989-3-73 

The  Board  holds  that  the  evidence  failed  to  estab- 

lish appellant's  contention  that  it  was  entitled 
to  excusable  delay  by  virtue  of  delays  in  obtain- 

ing a  railroad  crossing  permit  which  was  neces- 
sary for  access  to  a  quarry  site  from  which 

appellant  obtained  crushed  rock  required  by  the 
contract . 

Electrical  Enterprises.  Inc..  IBCA-972-9-72 
(Dec.  28,  1973) 

A  contract  is  properly  terminated  for  default  on 
the  ground  of  failure  to  make  timely  delivery 
where  the  contractor  failed  to  proceed  with 

performance  after  (i)  alleging  a  post-award 
mistake-in-bid  claim  and  (ii)  requesting  an 
adjustment  in  the  contract  price  to  compensate 
for  the  adverse  effect  the  devaluation  of  the 

dollar  had  upon  the  acquisition  cost  from  a 
Swiss  supplier  of  the  items  bid  upon. 

Geophysical  Instrument  &  Supply  Co. ,  IBCA-996-6-73 
and  IBCA-1003-8-73  (Jan.  9,  1974)   81  I.D.  1 

A  contractor's  claim  for  an  equitable  adjustment 
for  costs  incurred  in  allegedly  accelerating 

performance  of  the  work  was  denied  where  appel- 
lant failed  to  establish  that  the  costs  claimed 

resulted  from  the  denial  of  proper  requests  for 
time  extensions,  rather  than  from  a  belated 
attempt  to  overcome  the  effects  of  inclement 
weather,  insufficient  and  inadequate  equipment, 
etc.,  for  which  the  Government  was  not  responsible. 

Appeal  of  Electrical  Enterprises.  Inc. ,  IBCA-971-8-72 
(Mar.  19,  1974)  81  I.D.  114 

A  contractor's  claim  for  a  time  extension 
based  upon  an  overrun  of  contract  quantities 
is  denied  where  the  evidence  show6  that 
the  overrun  involved  was  well  within  the 

range  of  overruns  experienced  by  the  con- 
tractor under  other  drainage  construction 

contracts  on  the  Columbia  Basin  Project 
and  the  contractor  failed  to  show  that  the 

overrun  in  contract  quantities  actually 
delayed  the  completion  of  the  whole  contract work. 

No  basis  exists  for  finding  either  category 

of  changed  conditions  where  the  subsurface 
data  furnished  by  the  Government  accurately 
portrays  the  subsurface  conditions  actually 
encountered  by  the  contractor  at  the  site 
of  the  work. 

Appeals  of  George  A.  Grant,  Inc.,  IBCA  NOS. 
-1000-7-73,   1005-10-73  and  1006-10-73 
(Sept.  24,  1974)  81  I.t 
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A  construction  contractor's  claim  that  It  was 
entitled  to  excusable  delay  In  addition  to 
that  allowed  by  the  contracting  officer  was 
denied  where  the  evidence  failed  to  establish 
that  the  delays  were  due  to  unforeseeable 
causes  beyond  the  control  and  without  the 
fault  or  negligence  of  the  contractor  and  its 
subcontractors  and  suppliers  af  any  tier. 

Appeal  of  Marco  Construction  Company.  IBCA- 
1026-3-74  (Oct.  8,  1974) 

Imj>o£s ibiljL t£  of _Perforpap.ce 

Under  a  contract  requiring  that  certain  work  be 
performed  according  to  general  specifications 
and  in  accordance  with  a  typical  drawing  with 

no  provision  for  alternate  methods  of  con- 
struction,  where  it  is  impossible  to  perform 

a  portion  of  such  work  in  accordance  with  the 
drawing,  the  redesign  by  the  Government  of 

the  component  parts  so  as  to  permit  per- 
formance constitutes  a  change  for  which  the 

contractor  is  entitled  to  an  equitable  adjust- 
ment, but  only  as  to  the  time  allotted  for  per- 

formance and  not  with  respect  to  costs  that 
were  not  shown  to  be  related  to  the  change. 

Appeal  of  Haverstick-Borthwick  Company, 
IBCA-447-6-64     (Apr.    20,    1966) 

A  contract  provided  for  manufacture  of  a  truck 
having  a  rear  axle  capacity  of  18,500  pounds 
and  required  that  such  truck  comply  with  all 

requirements  of  the  California  Highway  Depart- 
ment vehicle  codes  (an  18,000  pound  weight 

limit  being  set  by  one  of  those  codes).     The 
contractor,  having  produced  a  truck  with  a 
rear  axle  weight  of  19,  500  pounds,   is  not 
entitled  to  an  equitable  adjustment  under  its 
claim  of  impossibility  of  performance  for 
altering  and  modifying  the  truck  to  meet  the 

requirements  of  the  code,   where  the  Govern- 
ment had  no  superior  knowledge  .or  experience 

in  the  manufacture  of  such  trucks,   the  con- 
tractor took  no  exception  to  the  specifications 

as  permitted  by  the  invitation  for  bids,  the 
record  indicates  that  the  modifications  were 

necessitated  by  the  contractor's  error  in  cal- 
culation of  the  weight  distribution  and  there  was 

no  agreement  by  the  Government  for  equitable 
adjustment ,of  the  price.. 

Appeal  of  Holan  Division,  The  Ohio  Brass  Company, 
IBCA-584-8-66  (Dec.   29,    1966) 

CONTRACTS— Continued 

PERFORMANCE  OR  DEFAULT  — Continued 

l_m£0£slbilit£  £f_P£rf°£mance  — Continued 

In  a  case  where  a  contractor's  claim  for  construc- 
tive change  based  upon  practical  impossibility 

had  not  been  presented  to  the  contracting  officer 
prior  to  the  filing  of  the  notice  of  appeal,  the 
Board  denies  a  Government  motion  to  dismiss 

such  claim  on  the  ground  that  in  the  circum- 
stances presented  a  stay  of  proceedings  pending 

the  issuance  of  a  finding  and  the  taking  of  a 
timely  appeal  therefrom  would  facilitate  the 
orderly  presentation  and  consideration  of  the 
claims  involved  in  the  appeal.     The  Board  also 
denies  a  Government  motion  to  dismiss  portions 
of  the  appeal  on  the  ground  of  lack  of  specificity 
in  the  notice  of  appeal  where  it  finds  sufficient 
information  in  the  record  to  apprise  the  Govern- 

ment of  the  essential  allegations  of  the  appel- 
lant's case  and  thereby  permit  the  Government 

to  adequately  prepare  its  case  for  hearing. 

Appeal  of  McGraw.Edison  Company,  IBCA-699-2-68 
(Oct.    28,    1968)  75  I.  D.  350 

Where  the  Government  required  a  construction 
contractor  to  utilize  soil  of  a  marginal  quality 
in  the  processing  of  soil  cement  for  a  road, 
pursuant  to  a  specification  allowing  the  use  of 
a  single  pass  stabilizer  (naming  a  specific 

manufacturer's  product  or  its  equal)  and  there- 
after issued  a  sweeping  modification  of  the 

specifications,  the  contractor,  who  prior  to 
the  modification  attempted  with  a  machine  of 
the  type  named  over  a  period  of  approximately 
three  weeks  to  produce  an  acceptable  road  (in- 

cluding several  days  of  processing  performed 
under  the  direction  of  a  Government  engineer), 
was  entitled  to  an  equitable  adjustment  for  the 
costs  incurred  during  that  period.     The  Board 

concluded  that  a  case  of  legal  or  practical  im- 
possibility had  been  established,   since  an  ac- 

ceptable road  could  not  be  economically  con- 
structed under  the  specifications  with  the  soil 

that  had  been  made  available  by  the  Govern- ment. 

Appeals  of  Coe  Construction,  Inc. , 
IBCA-632-4-67.  IBCA-687-11-67  (May  28.   1969) 76  I.  D.    88 

Where  the  Government  acknowledged  that  a  speci- 
fication requirement  for  driving  piles  within  a 

2 -inch  tolerance  could  not  be  met,   the  Board 
determined  that  the  deficient  and  misleading 
specification  resulted  in  the  contractor  doing 
additional  work  in  the  pulling,    twisting  and 
aligning  of  the  piles  to  make  it  possible  to 
fasten  glue  lam  beams,   for  which  the  contractor 
was  entitled  to  an  equitable  adjustment  as  a  con- 

structive change.     A  claim  for  additional  work 
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involved  in  installation  of  floors,   walls  and 
roof  to  accommodate  the  piles  was  denied,   how- 

ever,  on  the  grounds  that  the  contractor  had 
failed  to  show  (i)  that  the  piles  used  were  un- 

suitable for  the  job,   or  (ii)  that,   insofar  as  such 
work  was  concerned,   he  had  been  misled  in  any 
way  by  the  specifications. 

Appeal  of  Herman  H.    Ne 
IBCA-682-1 1-67  (Apr.    3.    1970) 

A  contractor's  claim  that   it   should  be  excused 
from  performance  due  to  a  restrictive   feature 
in  a  contract  as  awarded  which  caused   Impossi- 

bility of  performance   is  denied  where  evidence 
shows  that   the  contract  as  awarded  was  modified 
by  mutual  consent   and  the  contractor  had  no 
valid  excuse   for  failure  to  perform  the  modi- 
fled  contract   so  that  a  termination  for  default 
was  proper. 

Appeal  of  White  Plains   Electrical   Supply  Co..    Inc. 
IBCA-984-2-73   (Nov.    12,    1974)  81   I.D.   647 

I_nsp£C_ti£n 

Under  a  contract  which  provides  that  backfilling 
work  shall  be  performed  in  a  prescribed 
manner  and  then  only  in  the  presence  of  a 
Government  inspector,   after  timely  advance 
notice  to  the  Government  of  the  starting  of 

such  work,    instructions  issued  by  the  Govern- 
ment inspector,   to  a  contractor's  employee 

who  was  performing  improper  backfilling  in 
violation  of  the  contract  provisions,   that  such 
improper  backfilling  be  stopped,   and  that 
backfilling  be  performed  only  in  the  presence 
of  an  inspector,   do  not  constitute  interference 
by  the  Government  with  the  contract  work  and 
do  not  create  any  liability  on  the  part  of  the 
Government  for  damage  to  transmission  line 
towers  occurring  during  a  windstorm  a  few 
days  after  the  issuance  of  such  instructions. 

Appeal  of  Charles  T.    Parker  Construction  Co.  , 

IBCA-328  (Feb.    4,    1965)  72  I.  D.    49 

A  defect  in  the  manufacture  of  a  bracket  for  a 

tap  changer  in  an  autotransformer- -which 
at  the  time  of  acceptance  was  not  known  to 
the  Government  and  which  could  not  have 

been  discovered  through  reasonable  methods 
of  inspection- -is  a  latent  defect  within  the 
meaning  of  the  Inspection  clause  of  a  stand- 

ard form  supply  contract. 

Appeal  of  General  Electric  Company, 

IBCA-442-6-64  (July  16,    1965)    72  I.  D.    278 

Under  a  contract  for  painting  the  interior  of  a 
tank,   where  the  contractor  accepted  without 
protest  to  the  contracting  officer  the  results 
of  testing  by  a  Government  inspector,   but 
asserted  later  that  the  inspector  required 
more  paint  to  be  applied  than  was  called  for  in 
the  specifications,    the  contractor  is  deemed 
to  have  volunteered  any  additional  work  that 
may  have  been  performed  and  is  not  entitled 
to  an  adjustment  of  the  contract  price. 

Appeal  of  Chester  Barrett,    d/b/a  The  American 
Tank  Company,    IBCA-429-3-64  (Feb.  28.  1966) 

Under  a  contract  for  construction  of  roads  con- 
taining provisions  for  payment  to  the  con- 
tractor for  additional  material  in  event  the 

base  course  is  ordered  by  the  contracting 
officer  to  be  torn  up  and  reworked,  where 
placement  of  such  additional  material  is 
ordered  after  inspection  and  rejection  of 
the  base  course,  and  the  Government  fur- 

nishes the  additional  material  at  no  charge  tc 
the  contractor  in  lieu  of  payment  for  mate- 

rial purchased  by  the  contractor,  an  inter- 
pretation by  the  contractor  that  the  provi- 

sions contemplate  payment  for  loading  and 
hauling  the  Government  furnished  material 
is  reasonable,   entitling  the  contractor  to 
application  of  the  rule  of  contra    profer- 
entem. 

Appeal  of  Bish  Contracting  Company,   Inc. 
IBCA-431-3-64     (Apr.    22,    1966) 

Where  the  Government  orders  a  third  party  to  per- 
form corrective  work  as  to  towers  delivered  to 

and  accepted  by  the  Government,    but  fails  to 

give  prior  notice  thereof  to  the  supplier  pur- 
suant to  the  Inspection  Clause  (Clause  5  of 

Standard  Form  32,  as  amended),  the  supplier 

may  not  be  assessed  for  the  cost  of  such  correc- 
tive work. 

Appeal  of  Reynolds  Metals  Company, 
IBCA-484-3-65  (May  12,    1966) 

>An  informal  agreement  between  the  contractor 
and  a  Government  inspector  in  substance  that 
excavation  at  three  pond  sites  of  all  boulders 
and  other  smaller  material  should  be  billed 

as  one  hundred  dp '■cent  solid  ro<-k,    did  not 
bind  the  Government  because  oi  the  inspec- 

tor's lack  of  authority,   and  was  properly  re- 
jected by  the  contracting  officer. 

Appeal  of  L.   B.   Samford,   Inc. 
(Mar.    23,    1967) 

IBCA-523-10-65 

74  I.   D.    86 
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Inspection  — Continued 
Where  the  Government  established  that,  it  was 

necessary  to  keep  an  inspector  on  a  project 
during  a  period  of  delayed  performance  by  a 
construction  contractor,    the  Board  sustained 

the  contracting  officer's  action  in  assessing  as 
actual  damages  the  expense  to  the  Government 
of  maintaining  the  inspector  on  the  job  (a  dis- 

pute over  the  excusability  of  the  delay  in  per- 
formance remained  for  consideration);  in 

addition  the  Board  corrected  the  contracting 
officer's  erroneous  calculation  of  su«.h  expense. 

CONTRACTS— Continued 

PERFORMANCE  OR  DEFAULT  — Continued 

Inspection  — Continued 
In  a  dispute  challenging  the  inspection  and  acceptance 

criteria  and  the  inspection    results,    the  inspection 
reports  are  presumed  to  be  proper  absent  any 
evidence  to  the  contrary. 

Appeal  of  LeRoy  Smith  d/b/a  Smith  Reforestation. 
IBCA-821-1-70  (July  7,    1971) 

Appeal  of  R.    J.   Smith,    1BCA-823-1 -70 
(July  7,    1971) 

.Appeals  of  B  h  E  Constructors,    Inc.  ,   IBCA-r>26- 
Ti  -65,  TBCA-550-3-66  (Mar.    30,    1967) 

Claims  advanced  by  a  prime  contractor  on  behalf 
of  a  masonry  subcontractor  were  denied  where 
vague  and  inconsistent  evidence  was  provided 

in  support  of  allegations  that  the  Government's 
project  engineer  had  effected  constructive 
changes  by  imposing  his  personal  selection 
of  stones,   rather  than  allowing  the  masonry 
work  on  bridges  to  proceed  in  accordance  with 
the  specifications.     The  unconvincing  nature 

of  the  subcontractor's  evidence  was  aggra- 
vated by  the  fact  that  no  claim  of  upgrading 

or  interference  with  the  masonry  work  was 
made  until  many  months  after  completion 
of  such  work;  in  addition,  neither  the  prime 
contractor  nor  the  subcontractor  had  kept 
any  job  records  concerning  the  masonry 
claims. 

The  Government's   remedies   under   an  express 
warranty   extending   for   three  years  after 
acceptance  of   the  work  are  not  vitiated 
by   Inspection  and  acceptance  barring  all 
but   latent  defects   since  warranty   remedies 
are  cumulative. 

Appeal  of  R.   H.   Fulton,   Contractor, 
IBCA-769-3-69    (July   21,    1972)  79   I.D. 

Appeal  of  Crowder  Construction  Company, 
1BCA-570-5-66  (Dec.   8,    1967) 

Where  substantial  qua 
been  accepted  were 
inspection,  and  the 
that  the  pipes  did 
requirements,  the  s 
pipes  was  improper 
acceptance  was  not 
plated  by  the  contr 
a  general  rule  that 
to  prove  that  goods 
conform  to  contract 
holds  that  the  init 
of  evidence  to  the 
pipes  conformed  to 
contract . 

ntities    of   pipes   which   had 
rejected   on   a  subsequent 
evidence   did  not   establish 

not    conform   to   contract 

ubsequent    rejection   of    the 
even    though    the   initial 
the    final   acceptance   contem- 
act   and   even   though    it    is 
the   burden    is    on    the   seller 
rejected  prior   to   acceptance 
requirements.      The   Board 

ial   acceptance,    in    the   absence 
contrary,   established    that    the 
the   requirements   of   the 

Where  following  final  inspection  all  work  was  un- 
conditionally accepted  by  the  contracting  officer, 

the  Board  finds  that  the  contractor  is  entitled 
to  be  paid  at  the  unit  contract  price  for  the  trees 
and  bushes  involved  in  the  dispute. 

Appeals   of   Cen-Vi-Ro   of   Texas,    Inc.,    IBCA-718-5-68 
and   IBCA-755-12-68   (Feb.    7,    1973)  80    I.D.    29 

Release  and  Settlement 

Appeal  of  Lew  Hammer,  Inc, ,  IBCA-750-12-68 
(June  6,   1969) 

The  Government  is  allowed  a  reasonable  time  with- 
in which  to  make  an  inspection. 

Appeal  of  Herman  H.    Neumann  Construction 
Company.    IBCA -761 -1 -69  (Oct.    16,    1970) 

A  contractor  is  not  entitled  to  additional  compensation 
beyond  the  contract  price  specified  in  a  supply 
contract  for  fabricating  a  cryostat,    for  correcting 
nonconforming  material  in  tubing  lines  pursuant  to 
the  Inspection  clause  of  the  contract. 

Appeal  of  Cryogenic  Associates,   Inc. 
(June  29,    1971) 

IBCA-861-7-70 

Where  the  exceptions  to  a  "Release  on  Contract" 
specifically  designate  particular  claims  and 
amounts  as  being  excluded  from  the  effect  of  the 
release,    a  further  claim  made  thereafter,    that 
cannot  reasonably  be  considered  to  be  within 
the  claim  enumerated  in  the  exceptions  is 
barred  by  the   release  provisions  and  will  be 
dismissed. 

Appeal  of  R.    A.    Heintz  Construction  Company, 
IBCA-403  (June  30,    1966)  73  I.D.    196 

Where  a  general  release  executed  on  settlement 
of  amounts  due  under  a  contract  contains  ex- 

ceptions as  to  certain  pending  claims  but  fails 
to  reserve  a  claim  previously  made,  because 

of  alleged  inadvertence  on  the  part  of  the  con- 
tractor,  such  omission  precludes  consideration 
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Release^  and  Settlement' — Continued 
of  the  merits  of  the  claim  by  the  Board  and 
requires  its  dismissal  as  being  outside  of  the 

Board's  jurisdiction. 

Appeals  of  Peter  Reiss  Construction  Co.  ,   Inc.  , 
and  Lew  Morris  Demolition  Co.  ,   Inc.  , 

IBCA-439-5-64,   IBCA-495-5-65  (Jan.    20,    1967) 7  4  1.    D.    35 

The  prime  contractor's  failure  to  take  an  excep- 
tion in  a  general  release  for  a  subcontractor's 

claims  precludes  the  Board  from  considering 

such  claims,   even  though  the  evidence  of- 
fered at  a  hearing  establishes  that  at  the  time 

the  release  was  executed  both  the  Government 

and  the  appellant-contractor  were  proceeding 
upon  the  mistaken  assumption  that  the  sub- 

contractor's claims  were  invalid  and  even 
though  the  failure  to  except  such  claims  from 
the  terms  of  the  release  may  have  resulted 
from  an  antecedent  error  common  to  both 

parties. 

The  Government's  failure  to  pay  the  amount 

specified  in  a  general  release  does  not  pre- 
clude the  Government  from  relying  upon  the 

release  as  a  bar  to  subcontractor's  claims 
in  existence  and  known  to  the  prime  contrac- 

tor at  the  time  the  release  was  executed.where 

the  Government's  failure  to  pay  the  sum  so 
specified  was  the  result  of  the  appellant-con- 

tractor's refusal  to  proceed  with  corrective 
work  of  which  it  was  apprised  at  the  time  the 
contract  was  determined  to  be  substantially 
complete  and  which  remained  undone  at  the 
time  the  release  was  executed. 

Appeal  of  Hiebert  Contracting  Company, 
IBCA-521-10-65  (Feb.    15,    1967) 

CONTRACTS— Continued 

PERFORMANCE  OR  DEFAULT  — Continued 

Releasje  and   Settlement — Continued 

in  the  finish  floor  elevation  shown  in  the  draw- 
ings for  a  swimming  pool  and  bathhouse  con- 
tract and  where  the  Government  contends  that 

consideration  of  the  time  extension  request  is 
barred  by  reason  of  the  contractor's  acceptance 
of  a  change  order  providing  for  additional  com- 

pensation and  extending  the  time  for  perform- 
ance,   the  Board  finds  that  the  Government  has 

failed  to  show  an  accord  and  satisfaction  ap- 
plicable to  the  requested  time  extension  noting 

(i)  that  the  change  order  only  purports  to  cover 
revisions  in  the  work  specified  effected  pur- 

suant to  the  Changes  clause;  (ii)  that  the  present 
claim  for  extension  is  cognizable  under  Clause 
5  of  Standard  Form  23-A;  and  (iii)  that  the 
resolution  of  the  conflict  in  the  drawings  had 
not  resulted  in  any  revision  to  the  finish  floor 
elevation  for  the  bathhouse  which  governed 
excavation  and  other  aspects  of  performance. 

Appeal  of  Lormack  Corporation,  IBCA-652-7-67 (Nov.    13,    1969) 

A  contractor  under  a  contract  to  construct  a  river 

pumping  plant  who  encountered  flowing  water  and 
silt  and  caving  conditions  which  required  him  to 
employ  different  methods  of  excavation  and  de- 
watering  than  anticipated  and  who  thereafter  ne- 

gotiated and  unqualifiedly  accepted  a  change  order 
intended  to  compensate  him  for  such  conditions 
pursuant  to  the  Differing  Siie  conditions  clause, 
is  barred  by  such  acceptance  from  sustaining  a 
claim  thereafter  filed  for  the   increased  cost  of 
handling  mud  and  silt  flowing  into  the  excavation 
resulting  from  the  same  differing  site  condition. 

Appeal  of  Okland  Construction  Company, 
IBCA-871-9-70  (Mar.   23,    1971) 

Under  a  contract  modification  agreement  for 
equitable  adjustment  purporting  to  settle  and 
release  claims  presented  by  the  contractor  as 
additional  expenses  of  coping  with  conditions 
encountered  in  constructing  foundations  of  a 
building,  an  appeal  based  on  the  allegation 
that  the  contractor  is  entitled  to  additional 

compensation,   for  the  reason  that  the  condi- 
tions so  encountered  were  alleged  to  be  changed 

conditions,   will  be  dismissed,   since  the  Board 
has  no  authority  to  reform  a  contract. 

Appeal  of  Qrndorff  Construction  Company,  Inc.  , 

IBCA-372  (Oct.    25,    1967)  74  I.  D.    305 

W.iiTc  a  contractor  asserts  that  the  delays  ex- 
perienced were  attributable  to  the  Government's 

failure  to  resolve  in  a  timely  manner  a  conflict 

Subs tan tial^  Per f£rmance_ 

A  contract  has  been  substantially  performed 
when  the  work  remaining  to  be  performed 
is  a  relatively  minor  quantity  and  is  of 
such  an  inconsequential  nature  as  to  not 
impair  the  utility  of  the  project;  liquidated 
damages  may  not  be  assessed  for  periods 
after  that  point  has  been  reached. 

Appeal  of  Paul  A.    Teegarden,   IBCA -419-1-64 
(July  27,    1965)  72  I.  D.    301 

Under  a  contract  for  construction  of  school  build- 
ings,  residences  and  paved  areas,   containing 

provisions  requiring  the  contractor  to  protect 
the  work  until  completion  and  acceptance  of 
all  work  required  by  the  contract,  and  for 
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optional  taking  of  possession  by  the  Govern- 
ment prior  to  completion  without  acceptance  of 

uncompleted  work,  where  a  Government  in- 
spection resulted  in  a  determination  of  sub- 

stantial completion  subject  to  completion  of 
number  of  minor  items,    the  Government  is  not 
required  by  the  contract  terms  to  take  posses- 

sion or  to  give  final  acceptance  as  of  the  date  of 
substantial  completion,    and  the  contractor  is  not 

entitled  to  additional  compensation  for  furnishing 
utilities  during  the  period  between  the  date  of 
substantial  completion  and  the  date  when  the 
Government  took  possession. 

Appeal  of  B  &  E  Constructors,    Inc. 
IBCA-547-2-66  (Aug.    28,    1967) 

Where  the  contracting  officer  and  a  construction 
contractor  by  language  incorporated  in  a 
change  order  providing  for  acceleration  of 
project  work,    and  by  other  contemporaneous 
actions,    evidenced  that  they  intended  to  estab- 

lish a  date  (which  was  prior  to  the  promulga- 
tion of  a  stop  work  order  issued  to  allow  the 

Government's  use  of  the  project)  as  the  date  of 
substantial  completion  for  the  project,   the 
Government  was  not  empowered  thereafter  to 
unilaterally  establish  a  later  date  of  substan- 

tial completion  (which  resulted  in  the  assess- 
ment of  liquidated  damages)  notwithstanding 

the  contractor' 8  failure  to  have  the  project 
100%  complete  within  the  time  agreed  upon  by 
the  parties. 

CONTRACTS— Continued 

PERFORMANCE  OR  DEFAULT  — Continued 

Substantial  Perf£rmance — Continued 

Based  upon  the  fact  that  a  substation  was  so  far 
completed  that  Bonneville  Power  Administration 
crews  could  proceed  with  the  work  required  to 
energize  the  substation  (energization  not  being 
work  required  by  appellant's  contract),  the 
Board  holds  that  substantial  completion  of  the 
substation  had  occurred  on  a  date  earlier  than 
that  determined  by  the  contracting  officer. 

Electrical  Enterprises.  Inc. 
(Dec.  28,  1973) IBCA-972-9-72 

A  claim  of  substantial  completion  asserted  under 
a  contract  for  the  installation  of  buried  agri- cultural drains  is  denied  where  the  evidence  of 
record  shows  that  the  project  would  not  adequately serve  its  intended  purpose  earlier  than  the  date the  work  was  accepted  as  substantially  complete by  the  Government. 

Appeals  of  George  A.  Grant.  Inc..  IBCA  NOS. -1000-7-73.   1005-10-73  and  1006-10-73 
(Sept.  24.  1974)  81  ̂ g.  580 

A  construction  contractor's  claim  of  substantial 
completion  of  a  water  distribution  project  is 
denied  where  the  evidence  establishes  that  the 
system  was  designed  for  automatic  operation 
and  that  the  system  was  not  capable  of  auto- 

matic operation  until  the  date  of  substantial 
completion  fixed  by  the  contracting  officer. 

Appeal  of  Marco  Construction  Company.  IBCA- 
1026-3-74  (Oct.  8,  1974) 

Appeal  of  J  fc  B  Construction  Company,  Inc. 
IBCA-668-9-67  (Jan.  23,  1969) S_us_p£n£i on_o_f  Work 

The  Board  determined  that  a  project  involving  the construction  of  two  swimming  pools  and  bath- 
houses had  been  substantially  completed  at  dates 

earlier  than  those  determined  by  the  contracting officer  where  the  evidence  established  that  the 
project  was  98  percent  complete  and  was  capable of  serving  its  intended  purpose. 

Appeals  of  J  fc  B  Construction  Company.   Inr. 
IBCA  Nos.   667-9-67  and  767-3-69  (Apr.  17.  1970) 

Appellant's  claim  that  the  project  was  substantially complete  by  a  certain  date  is  denied  where  no 
proof  has  been  submitted  that  the  project  road  was 
capable  of  adequately  serving  its  intended  use  as of  that  date. 

Appeal  of  Roy  L.    Matchett.   IBCA-826-2-70 
(Feb.    26,    1971) 

Under  a  standard  "Suspension  of  Work"  clause  a 
contractor  is  not  entitled  to  a  price  adjustment 
on  account  of  delay  by  another  Government  con- 

tractor in  preparing  the  site  for  the  job,   if  the claimant  contractor  fails  to  sustain  the  burden 
of  proving  that  the  duration  of  any  part  of  the 
job  was  necessarily  protracted  for  an  unreason- 

able period  by  such  delay,    or  fails  to  sustain 
the  burden  of  proving  that  the  Government  itself 
had  caused  the  delay  by  an  unexpected  and  un- 

authorized act  taken  in  its  contractual  capacity, 
or  had  expressly  or  impliedly  represented  or 
promised  that  the  delay  would  not  occur.    Enti- 

tlement to  a  price  adjustment  under  such  a 
clause  is  not  established  merely  by  showing 
that  an  extension  of  time  on  account  of  the  delay 
was  obtained  by  the  claimant  contractor. 

Appeal  of  Kennedy  Construction  Company,   Inc.  , 
IBCA-437-4-64  (Feb.    16,    1965)  72  I.  D.     69 
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CONTRACTS — Continued 

PERFORMANCE  OR  DEFAULT  — Continued 

Suspen£ion_cjf  Work  — Continued 

Under  a  contract  incorporating  provisions  for 
suspension  of  work  when  ordered  by  the 
Contracting  Officer  because  of  periods  of 
unsuitable  weather,  where  work  without 
doubt  could  not  be  performed  for  a  sub- 

stantial period  because  of  such  weather  but 
the  Contracting  Officer  failed  to  issue  an 
order  suspending  the  work  for  that  period, 
the  contractor  is  entitled  to  an  extension  of 
time  therefor. 

Appeal  of  Paul  A.    Teegarden,   IBCA-41  9- 1  -  64 
(July  27,    1965)  72  1.  D.    301 

When  the  contracting  officer  by  formal  order 
suspends  for  an  unreasonable  period  of  time 
all  work  under  a  contract  for  surveying 
services,   and  the  contract  contains  a  specially 
drafted  "pay  for  delay"  clause,   the  amount 
payable  for  the  survey  work  should  be  equitably 
adjusted  to  cover  increased  costs  resulting 
from  extension  of  a  portion  of  the  work  into  a 
time  period  when  dense  foliage,    traffic 
conditions,  and  other  conditions  made  it 
more  costly  to  perform. 

Appeal  of  Schofield  Brothers,   IBCA-453-8-64 
(Aug.    31.    1966) 

Under  a  contract  requiring  construction  at  an 
early  stage  of  soil  bearing  footings  for  the 
walls  of  a  structure,  where  a  large  part  of  the 
work  is  suspended  by  the  Government  for  more 

than  five  months  pending  redesign  of  such  foot- 
ings due  to  unstable  soil  conditions,  and  the 

contractor  is  thereby  prevented  for  an  un- 
reasonable period  of  time  from  performing  a 

substantial  portion  of  the  work  concurrently 
with  its  other  operations  under  the  contract, 
and  where  the  Board  concludes  that  the  un- 

reasonable portion  of  such  suspension  had  the 
effect  of  extending  the  period  required  for 
completion  of  the  contract  for  a  period  of  nine 
weeks,  the  contractor  is  entitled  to  an  equitable 

adjustment  pursuant  to  the  standard  "Suspension 
of  Work"  clause. 

Appeals  of  Peter  Reiss  Construction  Co.  ,  Inc.  , 
and  Lew  Morris  Demolition  Co.  ,   Inc.  , 

IBCA-439-5-64,  IBCA-495-5-65  (Jan.    20,    1967) 
7  41.    D.    35 

An  appeal  involving  %  claim  for  standby  'osts  of 
idle  equipment  will  be  dismissed  for  lack  of 

jurisdiction  in  the  absence  of  a  "pay  fnr  delay' 
type  of  ilause  providing  for  compensation  for 
suspension  of  the  work  by  the  Government, 

CONTRACTS— Continued 

PERFORMANCE  OR  DEFAULT  — Continued 

Suspension_of  Work  — Continued 

where  the  work  was  held  up  pending  determi- 

nation by  the  contracting  officer  as  to  the  neces- 
sity for  changes  or  corrective  measures. 

Appe?t  cf  W.  R.S.    Pavers,   Inc. 
Mar.    30,    19&7) 

[BCA-445-6-64 

Where  delays  occur  in  the  performance  of  the 
contractor's  work  pending  decisions  by  the 
Government  on  questions  concerning  drawings 
and  specifications,  due  to  alleged  lack  of 
Government  supervision,   or  because  of  the 
actions  of  other  contractors,   an  appeal  based 
on  such  claims  will  be  dismissed  as  being 

outside  the  Board's  jurisdiction,  in  the  absence 

of  a  contract  provision  of  the  "pay  for  delay" 

type. 
Appeal  of  Orndorff  Construction  Company,  Inc.  , 
IBCA-372  (Oct.    25,    1967)  74  I.  D.    305 

A  claim  based  upon  an  allegation  that  a  Govern- 
ment project  supervisor  required  the  work 

force  of  a  construction  contractor  to  stand 

aside  and  give  first  priority  to  the  activities  cf 
another  Government  contractor  in  a  project 
area  containing  limited  working  space  was 
denied  because  it  was  made  for  a  claim  period 

during  which  the  appellant  gave  no  notice  that 
a  constructive  suspension  of  work  had  been 

caused  by  the  acts  of  a  Government  represen- 
tative--as  to  one  portion  of  the  claim  period 

the  appellant  provided  no  notification  of  any 
kind  as  to  alleged  acts  of  the  Government 
causing  delays,  hindrances,   interferences  or 

suspension,   and  as  to  the  remainder  it  had  re- 
quested time  extensions  only.     Because  a 

supplemental  agreement  provided  for  the 
acceleration  of  work  during  the  claim  period, 

it  was  of  particular  importance  that  the  con- 

tracting officer  be  giver,  notice,   in  order  to 
afford  him  an  opportunity  to  investigate  whether 
a  reasonable  program  of  coordination  of  the 

activities  of  the  two  contractors  had  been  worked 

out,  and  to  attempt  to  remedy  any  unfair  schedul- 

ing. 

Notification   of  a  monetary  claim  that  is  given 

under  a  provision  such  as  the  Changes  clause, 

Changed  Conditions  clause,   or  an  Extra  Work 

clause  may  in  some  circumstances  be  treated 

as  a  proper  notice  under  the  standard  construc- 
tion contract  Suspension  of  Work  clause  (which 

clause  bars  claims  for  costs  incurred  more 

than  20  days  prior  to  the  contracting  officer's 
receipt  of  notice  of  a  constructive  suspension 

of  work);  however,   an  appellant's  notification  of 
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CONTRACTS— Continued 

PERFORMANCE  OR  DEFAULT  — Continued 

Suspen£ion_of  Wc_rk  — Continued 
a  claim  for  an  extension  of  time  based  upon 
delays  resulting  from  the  operations  of  another 

contractor  (or  the  Government's  grant  of  such 
extension)  will  not  constitute  a  notice  under 
the  Suspension  of  Work  clause. 

Appeal  of  Hoel-Steffen  Construction  Company, 
IBCA-656-7-67  (Mar.    18,    1968)  75  I.  D.  41 

Under  a  Standard  Form  construction  contract  con- 

taining no  Suspension  of  Work  clause,   a  con- 
tractor is  not  entitle  to  administrative  relief 

for  losses  resulting  from  labor  difficulties  on 
the  theory  that  such  relief  can  be  granted  under 
a  Termination  for  Convenience  of  the  Govern- 

ment clause,  since  there  was  no  termination  in 
fact  or  diminution  of  the  work  required  by  the 
contract. 

Appeal  of  Bateson-Cheves  Construction  Company, 
IBCA-670-9-67  (Aug.    12,    1968) 

Where  a  road  construction  contractor  advised  the 
Government  in  late  May  that  additional  material 
should  be  incorporated  in  a  road  that  was  under 

construction,  and  asked  in  writing  for  instruc- 
tions,  and  by  the  following  July  6th  the  condi- 

tion of  the  road  had  deteriorated  to  the  point  that 
the  responsible  Government  officials  realized 
that  such  action  should  be  taken  at  Government 

expense,   a  further  delay  beyond  July  7  in  the 
issuance  of  a  written  Government  instruction 
for  the  change  was  unreasonable;  therefore,  the 
Board  authorized  an  equitable  adjustment  under 
the  Standard  Suspension  of  Work  Clause  for  a 

one-week  period  in  which  operations  were  de- 
layed because  the  written  order  had  not  been 

furnished  to  the  appellant. 

A  partial  suspension  order  given  in  early  Novem- 
ber to  a  road  construction  contractor  was  found 

to  be  unreasonable  and  precipitant.     After 
being  encouraged  by  Government  officials  to 
install  base  course  materials  on  several  roads 

in  the  fall,  the  contractor  rented  many  pieces 

of  equipment  and  hired  a  large  work  force.     The 

suspension,   ordered  after  the  material  had 

been  placed  on  only  one  of  the  roads  and  at  a 

time  when  the  appellant  was  fully  committed  to 

the  heavy  expenditures  associated  with  base 

course  operations  at  the  isolated  project  site, 

was  not  justified  under  the  guidelines  establish- 
ed in  a  contract  provision  authorizing  temporary 

suspension  without  change  in  the  contract  price; 

therefore,  an  adjustment  under  the  Standard 

Suspension  of  Work  Clause  was  called  for. 

Appeals  of  Gill  Construction  Company  and  Lindo 

Engineering  Company,   IBCA-588-9-66, IBCA-626-2-67  (Aug.    30,    1968) 

CONTRACTS— Continued 

PERFORMANCE  OR  DEFAULT  — Continued 

Suspen£ion_of  Wojrk  — Continued 

When  unavailability  of  right-of-way  results  in  an  un- 
reasonable delay  in  issuing  a  notice  to  proceed, 

there  may  result  a  constructive  suspension  of 

work  requiring  an  adjustment  for  the  increased 
coats  necessarily  caused  by  the  delay.  The  costs 

may  include  both  those  incurred  during  the  period 

of  the  delay  and  those  incurred  later  as  the  direct 
consequence  of  the  delay. 

Appeal  cf  L.  0.  Brayton  &  Company.  IBCA  641-5-67 
(Oct.  16.  1970)  77  I.D.  187 

A  claim  asserted  under  the  Suspension  of  Work 
clause  for  costs  arising  out  of  a  delay  in 

performance  of  a  construction  contract 

caused  by  the  exhaustion  of  available  funds 

following  the  Government's  failure  to  appro- 
priate additional  monies  necessary  to  enable 

a  contractor  to  complete  the  work  prior  to 
the  time  established  by  the  contract  and  the 

President's  subsequent  impounding  of  such 

funds,  which  resulted  in  the  contractor's 
election  to  stop  work,  was  dismissed  as 
being  outside  the  Board's  jurisdiction 
since  the  contract  provided  that  the  Govern- 

ment's liability  for  work  costing  in  excess 
of  a  specified  amount  reserved  and  available 

for  payment  was  contingent  upon  further 

appropriations  and  reservation,  and  the 

President's  action  was  a  sovereign  act 
taken  to  halt  inflation,  neither  of  which 
is  considered  to  be  a  stoppage  by  actual 
or  constructive  direction  of  the  contract- 

ing officer  in  the  administration  of  the 
contract  within  the  meaning  of  the  Suspension 
of  Work  clause. 

Appeal  of  Granite  Construction  Company.  IBCA-947-1-72 
(Nov.  13,  1972)  79  IiD.  M« 

Where  a  contract  for  the  construction  of  two  power 
lines  provided  that  the  Government  had  placed  a 
center  hub  at  each  tower  location  but  that  the 
contractor  was  to  check  stationing,  alignment  and 
elevation  of  each  center  hub  and  to  replace 

Rasing  or  destroyed  center  hubs,  the  Board 

rejected  the  contractor's  contention  that  the 
fact  some  of  the  hubs  were  missing  made  the 

specifications  defective  since  the  contract  con- 
templated that  some  of  the  hubs  might  be  missing. 

Although  the  contractor  failed  to  give  the  notice 
required  by  paragraph  (b)  of  the  Changes  clause 
or  paragraph  (c)  of  the  Suspension  of  Work  clause, 

the  Board,  under  the  circumstances  present  here, 
considered  the  claim  for  a  constructive  change 

or  suspension  of  work  while  the  Government  re- 
placed the  missing  hubs  on  the  merits,  holding 

that  the  contractor's  failure  to  assert  the  claim 
at  an  earlier  time  was  a  factor  to  be  considered 

in  determining  whether  the  contractor  had  satis- 
fied its  burden  of  proof. 

Where  the  Goveriment  ordered  a  delay  in  work  pending 

a  determination  as  to  methods  to  be  used  in  string- 
ing conductor  for  power  lines  and  a  further  delay 

pending  receipt  of  bolts  of  the  length  specified 
by  the  drawings  for  tower  assembly,  the  contractor 
was  entitled  to  an  adjustment  for  the  resulting 
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:ONTRACTS —Continued 

PERFORMANCE  OR  DEFAULT  — Continued 

Suspenslon_of  Work  — Continued 

costs  In  accordance  with  the  Suspension  of  Work 

clause.   The  evidence  showed  that  the  delay  re- 
garding bolts,  which  were  to  be  furnished  as  GFP, 

was  only  one-half  day  but  was  due  to  the  fact 
the  drawings  specified  bolts  of  an  incorrect 
length.   The  specifications  were  thus  defective 
and  it  is  well  settled  that  any  delay  due  to 
defective  specifications  is  unreasonable. 

Appeal  of  Electrical  Enterprises,  Inc.,  IBCA-971-8-72 

(Mar.  19,  1974)  81~I.D.  114 

Where,  under  a  construction  contract  containing 
a  suspension  of  work  clause,  issuance  of  the 
notice  to  proceed  was  delayed  pending  a 

decision  on  a  protest  of  the  award,  the  con- 
tractor's claim  for  increased  costs  because 

the  delay  necessitated  a  portion  of  the  work 
being  performed  in  the  winter  months  was 
denied  where  the  evidence  failed  to  show  a 
causal  connection  between  the  initial  delay 

and  performance  in  the  winter. 

Appeal  of  COAC.  Inc. 
1974) 

IBCA-1004-9-73  (Dec.  6, 
81  I.D.  700 

Waiy£r_and_Estop_2.el 

The  Department  of  the  Interior  is  not  estopped 
from  requiring  the  operator  of  an  oil  and 

gaa  unit  agreement  to  submit  corrected  reports, 
to  recalculate  royalty  payments,  and  to  pay 
additional  money  owed  the  government  even 

though  it' accepted  lower  payments  in  the  past 
where  the  lower  payments  were  unauthorized. 

Marathon  Oil  Company, 16  IBLA  298  (Aug.  14,  1974) 

81  I.D.  447 

Normally,  there  can  be  no  estoppel  against  the 

government  based  on  the  Incorrect  or  un- 
authorized acts  of  Its  employees. 

Atlantic  Richfield  Company,  Marathon  Oil  Company, 
16  IBLA  329  (Aug.  14,  1974)         gl  I.D.  457 

CONVEYANCES 

GENERALLY 

The  holder  of  an  option  to  purchase  land  is  pre- 
ferred over  one  purchasing  with  notice  of  the 

option. 

Where,  subsequent  to  the  acceptance  of  an  option 

to  purchase  land,  the  parties  to  the  contract 

mutually  agreed  to  different  terms  and  where 

the  original  option  was  canceled    and,   simul- 
taneously,  a  new  option  was  executed,  the 

CONVEYANCES— Continued 

GENERALLY  — Continued 

cancellation  expressly  stating  that  it  was  to 
be  effective  only  upon  the  acceptance  of  the 

new  option,  the  contractual  relationship  of 
the  parties  was  not  broken,   and  the  contract 

formed  by  acceptance  of  the  new  option  re- 
lated back  to  the  date  of  acceptance  of  the 

original  option. 

Where,   subsequent  to  the  acceptance  by  the 
United  States  of  an  option  to  purchase  land, 

but  prior  to  the  execution  of  a  deed  of  con- 
veyance, the  grantors  purported  to  convey 

the  minerals  in  the  same  land  to  another, 
and  where,  prior  to  and  subsequent  to  the 
conveyance  of  the  minerals,   the  vendee  was 
aware  that  the  vendor  and  the  United  States 

were  engaged  in  negotiations  for  the  sale  of  the 
land  to  the  United  States,   in  which  the  question 
of  a  mineral  reservation  was  involved,  the 
vendee  of  the  mineral  interest  will  not  be  found 
to  have  been  a  bona  fide  purchaser  having 

rights  prior  to  those  of  the  United  States  even 
though  his  purchase  agreement  was  reconded 
and  the  option  of  the  United  States  was  not. 

L.    H.   Tiley,  A-30513     (May  4,    1966) 

Where  a  deed  from  the  United  States  describes  the 

land  as  being  in  a  particular  section  and  town- 
ship,  and  there  are,   at  the  time  of  the  con- 

veyance,  two  tracts  of  land  which  have  been 
designated  by  official  surveys  of  the  United 
States  as  constituting  that  section  and  township, 
but  it  is  clear  from  the  nature  and  the  language 
of  the  deed  that  the  description  refers  to  the 
earlier  survey,   the  deed  will  be  interpreted  by 

reference  to  that  survey,   even  though  the  de- 
scription of  land  in  a  conveyance  from  the  United 

States  is>  ordinarily  governed  by  the  latest 
official  survey. 

United  States  v.    Sidney  M.  and  Esther  M.  Heyser , 
A-30810  (Jan.    24,    1968)  75  I.  D.  14 

Under  the  act  of  October  23,    1962,   the  Secretary  of 
the  Interior  can  convey  an  interest  in  land  under 
the  administrative  jurisdiction  of  the  Forest 

Service  to  a  "qualified  Applicant"  only  with  the 
consent  of  the  head  of  the  administering  agency, 
and  where  it  is  determined  that  an  applicant  for 

the  conveyance  of  such  land  is  not  a  "qualified 
applicant,  "  the  Secretary  lacks  authority  to  con- 

sider an  application  for  the  conveyance  of  any 
interest  in  the  land. 

Charles  H.   and  Bernice  I.   Waugaman,   A-31071 
(Jan.    16,    1970) 

An  application   for  a  quitclaim  deed  under  sec. 
6  of   the  Act  of  April  28,   1930,   43  U.S.C. 
I    872,   based   upon   a   conveyance   to   the   United 
States   of   land  as   a  basis   for   lieu  selection, 
which   conveyance  was   made   pursuant   to   the   Act 
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CONVEYANCES— Cont  inued 

GENERALLY  — Continued 

of  June  4,  1897,  30  Stat.  11,  26,  is  properlv 
rejected  because  the  Act  of  July  6,  1960,  74 
Stat.  334,  precludes  the  Departaent  from 
Utilizing  the  19  30  act  fcr  that  purpose. 

ionic  Homes  of  California.  4  IBLA  23  (Oct.  27, 1971) 78  I.D.312 

Lester  J.  Gendron,  6  IBLA  288  (July  3,  1972) 

Frederick  Slenon.  6  IBLA  156  (June  8,  1972) 

Under  the  Mining  Claims  Occupancy  Act,  30 
U.S.C.  $  703  (1970),  the  Secretary  of 
the  Interior  may  convey  an  Interest  in 

land  under  the  administrative  jurisdic- 

tion of  the  Forest  Service  to  a  "qualified 
applicant"  only  with  the  consent  of  the 
head  of  the  administering  agency. 

Charles  N.  Olson.  5  IBLA  4  (Feb.  18,  1972) 

Private  agreements  do  not  control  the 
disposition  of  federal  public  land. 
Rights  to  federal  lands  must  be 

gained  by  compliance  with  the  gov- 
erning federal  public  land  laws. 

Any  right  under  a  notice  of  location  re- 
quired by  the  Act  of  April  29,  1950,  is 

personal  to  the  claimant  filing  the  no- 

tice.  A  transferee  of  the  claimant's 
possessory  interest  in  a  trade  and  man- 

ufacturing site  cannot  claim  under  his 

transferor's  notice  to  avoid  the  effect 
of  a  withdrawal  where  the  transferee 

had  not  filed  his  own  notice  or  purchase 
application  prior  to  the  withdrawal. 

Kennecott  Copper  Corporation,  8  IBLA  21 
(Oct.  6,  1972)  79  I.D.636 

Section  3  of  the  Act  of  July  6,  1960,  74  Stat. 
334-35,  revoked  the  authority  of  the  Secretary of  the  Interior  to  reconvey  lands  which  had 
been  conveyed  to  the  United  States  in  exchange 
for  forest  lieu  selection  rights.   Therefore, 
an  application  for  a  quitclaim  deed  under  sec- 

tion 6  of  the  Act  of  April  28,  1930,  43  U.S.C. 
S  872  (1970),  for  such  lands  must  be  rejected. 

John  C.  Brinton.  13  IBLA  69  (Sept.  18,  1973) 

Where  the  United  States  disposes  of  public  lands 
with  a  reservation  of  minerals  to  the  United 

States,  the  reserved  minerals  are  not  subject  to 
location  under  the  general  mining  laws  in  the 
absence  of  specific  statutory  authority.  Min- 

erals reserved  to  the  United  States  in  a  patent 
to  the  City  of  Phoenix  issued  pursuant  to  the 
Act  of  July  15,  1921,  42  Stat.  143,  are  subject 
to  the  mining  laws,  as  neither  that  Act  nor  any 
other  statute  provides  for  disposition  of  the  re- 

served minerals  under  the  mining  laws. 

City  of  Phoenix  v.  Alvin  B.  Reeves,  et  al..  14  IBLA 
315  (Feb.  1,  1974)  81  I.D.  65 

CONVEYANCES— Continued 

GENERALLY  — Continued 

Section  (i)  of  the  Act  of  June  11,  1960, 
74  Stat.  205,  transferred  to  the  Secretary 
of  Agriculture  the  authority  granted  to 
the  Secretary  of  the  Interior  under  the 
Act  of  April  28,  1930,  43  U.S.C.  5  872 
(1970),  to  reconvey  lands  which  had  been 
conveyed  to  the  United  States  pursuant  to 
statutes  authorizing  lieu  selections  in 

exchange  for  lands  under  the  jurisdiction 
of  the  Secretary  of  Agriculture.   Accord- 

ingly, the  Bureau  of  l«nd  Management  is 
not  empowered  to  issue  a  patent  for  scnooj. 
section  land  In  place,  situated  in  a  national 
forest,  which  was  conveyed  to  the  United 
States  with  respect  to  a  canceled  school 
indemnity  selection  made  pursuant  to  the 
Act  of  February  28,  1891,  as  amended.  43 
U.S.C.  H   851,  852  (1970). 

United  States  Department  of  Agriculture,  Forest 
Service.  State  of  Wyoming.  17  IBLA  402  (nrt.  11 

1974) 

INTEREST  CONVEYED 

Where  the  grantors  of  lands  to  the  United  States 
reserved  the  right  to  prospect  for  and  ex- 

ploit oil  and  gas  for  a  period  of  25  years,   and 
where  they  granted  to  another  party  an  in- 

terest in  the  minerals  for  a  term  of  25  years 
with  the  right  to  an  indefinite  number  of  10- 
year  extensions,  to  which  agreement  the 
United  States  was  not  a  party,  the  grantors' 
interest  in  the  minerals  expired  upon  the 
termination  of  the  25-year  period,  the  min- 

eral grantee  took  no  greater  interest  than  "that reserved  by  the  grantors,  arid  an  application 
to  the  Bureau  of  Land  Management  for  an  ex- 

tension of  mineral  rights  pursuant  to  the  terms 
of  the  agreement  between  the  applicant  and  the 
grantors  is  properly  rejected. 

L,  H.    Tiley,   A-30513     (May  4,    1966) 

A  federal  grant  of  land  to  a  State  for  the  pur- pose of  validating  the  State's  purported  con- veyance of   such   land    to  a    third    party  does   no, 

united   States   has   received   a  deed    to   the    la„H 

£ufornia8ll8nel°f    thC   SCate'S   ««"  5-      Sd.r 

2 £ ?ZU£\      a  person  purports  to  c-"y 

Roger  L.  Morehart.  4  IBLA  1  (Oct.  26,  1971) 78  I.D.  307 

i  easement  to  the  United  States  which 
authorizes  use  of  an  existing  road, 
and  location  and  construction  of  ex- 

tensions and  spurs  to  that  road,  does 
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INTEREST  CONVEYED  — Continued 

noi.   authorize   construction  ot   a  pro- 
posed  road  which  would  not  be  an  ex- 

tension nor  spur  of  the  existing  road, 
but  Instead  would  be  a  relocation  and 
by-pass   of  a  portion  of   the  existing road. 

Laura  E.   Hunt   and  Chauncey  G. 
(Sept.    26,    1972) 

Hunt.    7  IBLA   326 

The  prohibition  against  contracts  involving  the  employ- 
ment of  convict  labor  as  contained  in  Executive 

Order  325a  does  not  apply  to  those  cooperative 
agreements  entered  into  by  the  Bureau  of  Land 
Management  and  the  several  States  which  provide 

for  emergency  man  power  assistance  for  the  sup- 
pression of  fires,    even  though,    the  States  may 

rely  in  part  upon  trained  convict  crews  for  such 
emergency  manpower  reserves. 

Use  of  State  Convicts  in  BLM  Fire-Suppression  Work, 
M-36832  {Aug.    13,    1971)  78  I.  D.    269 

RESERVATIONS  AND  EXCEPTIONS 

Where  the  grantors  of  lands  to  the  United  States 

reserved  the  right  to  prospect  for  and  ex- 
ploit oil  and  gas  for  a  period  of  25  years,  and 

where  they  granted  to  another  party  an  in- 
terest in  the  minerals  for  a  term  of  25  years 

with  the  right  to  an  indefinite  number  of  10- 
year  extensions,  to  which  agreement  the 

United  States  was  not  a  party,  the  grantors' 
interest  in  the  minerals  expired  upon  the 

termination  of  the  25-year  period,  the  min- 
eral grantee  took  no  greater  interest  than  that 

reserved  by  the  grantors,   and  an  application 
to  the  Bureau  of  Land  Management  for  an  ex- 

tension of  mineral  rights  pursuant  to  the  terms 
of  the  agreement  between  the  applicant  and  the 
grantors  is  properly  rejected. 

L.   H.   Tiley,  A-30513     (May  4,    1966) 

An  acquired  lands  oil  and  gas  lease  offer  filed 

July  1, 1966,   is  properly  rejected  as  being  pre- 
maturely filed,   where  oil  and  gas  rights  in  the 

acquired  lands  were  reserved  in  the  grantor 

"for  a  primary  period  ending  July  1,  1966;  "  as 
that  provision  is  interpreted  as  reserving  those 
rights  in  the. grantor  until  the  last  moment  of 
July  1,  1966,   with  title  vesting  in  the  United 
States  the  first  moment  of  July  2,  1966. 

Ethel  C.    Radzewicz  et  al.  ,  A-30866  (Jan.  29,  1968) 

In  a  mining  contest  hearing  relating  to   lands 
within  a  national   forest,    the  Office  of  the 
General  Counsel,    Department  of  Agriculture, 
may   properly   appear  in  behalf  of   the  Govern- 

ment  pursuant   to  agreement   between   the  Director, 
Bureau  of   Land  Management   and   the  Chief, 
Forest    Service. 

United   States   of  America  v.    Raymond   Bass.    Betty 
Yeck  et   al..    6   IBLA  113    (June   5,   1972) 

COPYRIGHTS 

Public  access  to  government  information  storage  out- 
put restricted  to  visual  inspection  where  the  data 

input  is  accepted  from  private  parties  with  tacit 
recognition  of  use  limitations  they  set  based  on 
their  copyrights  in  such  data. 

Limited  Accessibility  for  Public  to  Privately  Copy- 
righted Data  Machine  Processed  By  Government, 

M-36848  (Jan.  12,  1972)  79~l.D.l 

COURTS 

An  acquired  lands  oil  and  gas  lease  offer  filed 

July  1,   1966,  is  properly  rejected  as  being  pre- 
maturely filed,  where  oil  and  gas  rights  in  the 

acquired  lands  were  reserved  in  the  grantor  "for 
a  primary  period  ending  July  1,   1966,"  as  that 
provision  is  interpreted  as  reserving  those  rights 
in  the  grantor  until  the  last  moment  of  July  1, 
1966,   with  title  vesting  in  the  United  States  the 
first  moment  of  July  2,    1966. 

Georgette  B.    Lee,    1  IBLA  263  (Feb.    15.    1971) 

Where  a  federal  statute  refers  to  "county  courts" 
in  regard  to  Oklahoma  state  jurisdiction  over 
designated  Indian  matters,    and  the  State  later 
changes  its  judicial  system  by  abolishing  county 
courts  and  vesting  their  former  jurisdiction  in 
district  courts  of  the  State,    the  federal  statute 

will  be  construed  as  continuing  state  jurisdiction 
in  its  district  courts  over  the  Indian  matters 
concerned. 

State  Court  Jurisdiction  Over  Certain  Indian 
Matters,    M-36775  (May  13,    1969) 
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The  cession  of  unallotted  lands  by  the  Yankton 
Sioux  Tribe  by  the  Agreement  of  Dec.    31,    1892, 
as  ratified  by  the  act  of  Aug.    15,    1894,    28  Stat. 
314  diminished  the  area  over  which  the  tribe 

might  exercise  its  authority  but  did  not  other- 
wise terminate  legislative  authority  of  the 

tribe;  the  tribe  retained  inherent  authority  to 
administer  justice  through  a  tribal  court. 

Authority  of  Yankton  Sioux  Tribe  of  South  Dakota 
to  Establish  a  Tribal  Court,    M-36783  (Sept.    10, 

GENERALLY 

Once  a  project  has  been  authorized,   ii  is  not 
necessary  that  Congressional  approval  of  de- 

tailed plans  be  obtained,   as  such  details,   and 
modifications  thereof,   are  customarily  and 
properly  left  to  the  administrative  officials  to 
whom  Congress  has  delegated  the  responsibili- 

ties of  constructing  the  project. 

Site  of  the  John  F.    Kennedy  Center,    M-36685 

(Dec. 

.965) 

Where  only  a  portion  of  the  lands  In  a  unitized 
oil  and  gas  leas*  is  eliminated  from  the  unit, 
the  leased  lands  are  situated  in  whole  or  in 

part  on  the  known  geologic  structure  of  a 
producing  oil  or  gas  field,  and  the  lease  terms 
and  factual  circumstances  are  identical  to  those 

in  the  decision.  Standard  Oil  Company  of 
California  et  al..  76  I.D.  271  (1969),  this 
Department  will  follow  the  ruling  by  the  united 
States  Court  of  Appeals  for  the  Ninth  Circuit 
in  Standard  Oil  Company  of  California  v.  Morton. 
450  F.2d  493  (1971),  which  overturned  that 
decision  solely  upon  principles  of  contract 
construction;  therefore,  the  eliminated  lands 

will  retain  the  rental  rate  applicable  to  non- 
participating  acreage  within  the  unit  rather 
than  the  higher  rate  applicable  to  non-unltlzed 
lands  within  a  known  geologic  structure. 

Standard  Oil  Company  of  California  and  Atlantic 
Uchfleld  Company.  5  IBLA  26  (Fab.  22,  1972) 

79  I.D.  23 

Standard  Oil   Company  of  California.    7   IBLA  345 
(Sept.    27,    1972) 

The   filing  of  a  court  action  to  review  a 
decision  of   this   Department   does  not 
automatically  suspend   the  effect   of   the 
decision.      This   Board,   however,   may  order 
a  suspension  of   the  decision  during  the 
pendency  of  the  court   action  if   justice 
will   thereby  be  served.      If   the  action 
challenges   the  assessment  of  damages   for 
a  grazing  trespass,   unless   the  court 

orders   otherwise,    the   grazing  applicant's 
failure   to  pay  the  assessed  damages  will 
generally  continue   to  serve  as  a  bar  to 
the  Issuance  of  any  privileges   to  him 
until  or  unless   the  court   finds   the  damages 
should  not  be  assessed. 

The  Secretary  of  the  Interior  has  the  power  to  re- 
view and  revise  the  actions  of  his  subordinates 

even  though  they  had  acted  pursuant  to  authority 
delegated  to  them. 

Discrimination  Against  Oglala  Sioux  Tribal  Mem- 
bers of  Less  Than  One-Quarter  Indian  Blood  and 

Against  Female  Members  Married  to Non- Members. 
IA- 1654  (on  Reconsideration)  (Nov.    2,    1967) 

The  authority  of  the  Alaska  Power  Administration 
to  engage  in  general  investigations  and  planning 
and  resource  studies  pursuant  to  Secretarial 
Order  No.   2900  derives  from  several  separate 

but  overlapping  statutory  authorizations,   in- 
cluding section  5  of  the  Flood  Control  Act  of 

1944  (16  U.S.  C.    sec.  825s),  the  Act  of  August  9, 
1955  (69  Stat.    618),   and  statutory  authorities 
of  the  Department  respecting  investigations 
relating  to  projects  for  the  development  and 

utilization  of  water,   power  and  related  re- 
sources in  Alaska,   such  as  the  Public  Land 

Administration  Act  of  1961  (43  U.S.C.    sec. 
1362).     The  appropriations  limitation  in  the 
1955  Act  does  not  apply  to  study  and  planning 
activities  justified  under  other  laws. 

Alaska  Power  Administration  Planning  and  Study 

Authority,   M-36727  (Mar.   27,    1968) 

Upon    request   of   the   State   Director,    a  District 
Manager,    Bureau  of   Land  Management,   who  has 

authority   to  enter   Into   timber  sale   contracts 
also  has   authority   to   terminate   such   contracts 
when   to  do   so  would  be   in   the   best   interest 
of    the   Government. 

Eldon  L.    Smith. 5   IBbA  330   (Apr.    18,    1972^ 
79  I.D.  149 

Clark   Canyon   Lumber   Company.    9   IBLA   347    (Feb, 
1973)  80  I.D.    202 

14. 

Remedies  for  alleged  breach  of  a  private  agreement  be- 
tween parties  who  have  conflicting  grazing  lease 

applications  must  be  sought  in  the  courts,  not  in 

the  Department  of  the  Interior,  which  has  not  juris- 
diction over  such  matters. 

Ruth  E.  Han,  13  IBLA  296 31,    1973) 80   I.D. 

EXTENT  OF 

Where  a  contract  contains  a  clause  delegating  to 

the  contracting  officer's  representative  broad 
authority  concerning  the  administration  of  the 
contract,   an  interpretation  by  the  contractor 



287 

ELEGATION  OF  AUTHORITY— Continued 

extent  of  — Continued 

that  such  clause  relieves  mm  of  responsibility 
for  seeing  to  it  that  appropriate  construction 
procedures  are  utilized  by  his  subcontractors, 
is  not  a  reasonable  construction  of  the  contract, 
and  hence,   the  doctrine  of  contra  proferentem 
does  not  apply. 

Appeal  of  Boespflug-Kiewit-Morrison,    IBCA-320 
(Jan.    21,    1965)  72  I.  D.    26 

The  Board  of  Land  Appeals  has  been  delegated 
full  authority  by  the  Secretary  of  the 
Interior  to  review  de  novo  decisions  rendered 

by  Departmental  officials  relating  to  the  use 

and  disposition  of  mineral  resources  in  the 

submerged  lands  of  the  Outer  Continental  Shelf. 

Exxon  Company, U.S.A..   Forest  Oil  Corporation, 
Continental   Oil  Company, 
1974) 

15  IBLA  345  (May  14. 

The  presumption  of  regularity  supports 
 the 

acts  of  public  officers  and,  in  the  a
bsence 

of  clear  evidence  to  the  contrary,  they  ar
e 

presumed  to  have  properly  discharged  
their 

official  duties. 

Attoco  Production  Company.  16  IBLA  215  (July  8,
 

DESERT  LAND  ENTRY— Continued 

GENERALLY  — Continued 

A  corporation  which  has  acquired  actual  posses- 
sion or  the  right  of  actual  possession  to  more 

than  3^0  acres  of  desert  land  "holds"  such acreage  within  the  meaning  of  the  prohibition 
of  section  7  of  the  act  of  Mar.    3,    1891. 

Until  patent  issues,  the  Secretary  of  the  Interior 
retains  jurisdiction  to  inquire,   sua  sponte, 
into  the  validity  of  an  entry,   completed  ex- 

cept for  issuance  of  the  patent,   and  to  set  it 
aside  for  defects  or  mistakes  existing  on  the 
date  the  entryman  met  the  final  requirements. 

Idaho  Desert  Land  Entries- -Indian  Hill  Group, 
M-36680  (Apr.    5,    1965) 72  I.  D.    156 

Where  anal  proof  for  a  desert  land  entry  shows  on 
its  face  that  compliance  with  the  requirements 
of  the  desert  land  law  for  reclamation  of  the 

entry  has  not  been  fully  effected  during  the 
statutory  life  of  the  entry,   but  the  showing  is 
inconclusive  as  to  whether  some  part  of  the 
entry  has  been  properly  reclaimed,   a  contest 
will  be  initiated  to  determine  whether  or  not 
the  entry  should  be  canceled  in  its  entirety  or 
in  part. 

Philip  Hubert  Pitman,  A-30318  (June  10,    1965)- 

The  purchaser  under  a  mineral  materials  sales 
contract  la  liable  for  the  full  purchase 
price  even  if  he  does  not  remove  all  of   the 
mineral  materials  available  under  the 
contract;   he  Is,   however,    to  be  given  credit 
for  the  amount  he  has  paid  as  well  as  the 
value  of   the  mineral  materials  remaining. 

The  Board  of   L*nd  Appeals  has  full  authority 
to  order  the  issuance  of  a  refund  where  it 
has  determined  that  such  refund  Is  required 
by  either  the  applicable  laws  or  depart- 

mental regulations. 

American  Potrolan  Corp. 
1974) 

17  IBLA  105   (Sept.   10, 

Section  7  of  the  act  of  March  3,    1891,   and  section 
2  of  the  act  of  March  28,   1908,    read  together, 
and  in  the  light  of  other  provisions  of  the  Desert 
Land  Law  indicated,    a  Congressional  intention 
to  prevent  a  consolidation  of  entries  and  to  ex- 

clude corporations. from  control  and  reclamation 
of  the  entries.     Consequently,    the  words  "assign- 

ment" and  "holding"  are  to  be  given  a  construc- 
tion that  will  make  the  apparent  purpose  of  the 

Act  effective. 

Section  7  of  the  act  of  March  3,    1891,   provides  that 
no  person  or  association  of  persons  shall  hold 
by  assignment  or  otherwise,    prior  to  the  issue 
of  patent,    more  than  320  acres  of  arid  or  desert lands. 

DESERT  LAND   ENTRY 

GENERALLY 

Section  7  of  the  act  of  Mar.    3,    1891,   provides 
that  no  person  or  association  of  persons  shall 
hold  by  assignment  or  otherwise,   prior  to  the 
issue  of  patent,   more  than  320  acres  of  arid  or 
desert  lands. 

.ne  terms  "assignment,"  "hold"  and  "otherwise" 
as  used  in  section  7  of  the  act  of  March  3,    1891, 

are  words  of  broad  signification  and  their  pre- 
cise meanings  depend  on  the  context  in  which 

they  are  used. 

A  corporation  which  has  acquired  actual  possession 
or  the  right  of  actual  possession  to  more  than 

320  acres  of  desert  land  "holds"  such  acreage 
within  the  meaning  of  the  prohibition  of  section 
7  of  the  act  of  March  3,    1891. 

The  terms  "assignment,  "  "hold"  and  "otherwise" 
as  used  in  section  7  of  the  act  of  Mar.    3,    1891 
are  words  of  broad  signification  and  their  pre- 

cise meanings  depend  on  the  context  in  which 
they  are  used. 

Unul  patent  issues,  the  Secretary  of  the  Interior 
retains  jurisdiction  to  inquire,    sua  sponte,    into 
the  valid:*-  of  an  entry,    completed  except  for 
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issuance  of  the  patent,   and  to  set  it  aside  for 
defects  or  mistakes  existing  on  the  date  the  entry- 
man  met  the  final  requirements. 

United  States  of  America  v.   Ollie  Mae  Shearman  et 

al.  --Idaho  Desert  Land  Entries- -Indian  Hill  Group, 
AO0759  (Dec.    30,   1966}  73  1.   D.   386 

A  desert  land  entry  which  is"within  the  service 
area  boundaries  of  the  Coachella  Valley  County 
Water  District  but  which  has  been  declared 

ineligible  to  receive  water  from  the  Colorado 
River  because  of  its  soil  classification  is  to  be 
treated  the  same  as  those  lying  outside  the 
service  area  boundaries  for  the  purposes  of  the 
notice  of  the  Secretary  of  the  Interior,   dated 
December  2,  1965,   relating  to  desert  land 
entries  suspended  pursuant  to  the  Maggie  L. 
Havens  decision. 

An  application  for  desert  land  entry  vhich 
does  not  conform  to  mandatory  regulatory 
requirements  earns  no  priority  as  against 
a  subsequent  application,  which  subsequent 
application  is  perfected  before  the  earlier 
application  is  remedied. 

A  desert  land  application  for  land  unclas- 
sified therefor,  which  application  is 

not  accompanied  by  a  petition  for  clas- 
sification,   gains  no  priority  until  that 

deficiency  is  cured. 

Thomas  D.   Nlghswonger.   6  IBLA  341    (July  13, 
1972) 

An   application   for  a   desert    land  entry  made   for 
land  withdrawn   by  a  public   land  order   from  all 
forms   of   appropriation   under   the  public   land 
laws   must   be   rejected;    and   it   will  not   be  sus- 

pended pending   restoration   of   the   land   from 
the  withdrawal. 

Heirs  of  Arthur  A,  Allen,   A-30902  (Mar.  21,  IS 
William   F.    Rlngert 
1973) 

et  al.,  12  IBLA  378  (Aug.  22, 

Vhere  an  irrigation  district  acting  pursuant  to  the 
Smith  Act  of  August  11,  1916,  has  enforced  its 
lien  against  public  land  in  an  unpatented  desert 
land  entry  and  has  sold  the  land  at  a  tax  sale, 
the  rights  of  the  entryman  and  his  successors 
are  terminated  and  the  rights  of  the  purchaser 
are  determined  by  the  Smith  Act. 

Land  within  a  desert  land  entry  included  in  an  irri- 
gation district  does  not  become  subject  to  a  later 

reclamation  withdrawal  so  long  as  the  entry  subsists. 

For  the  purpose  of  determining  whether  entered  but 
unpatented  land  can  be  disposed  of  pursuant  to 
section  6  of  the  Smith  Act  of  August  11,  1916, 

the  "irrigation  works"  referred  to  in  that  section 
are  not  those  necessary  on  an  individual  entry  to 
carry  out  irrigation  but  refer  to  facilities  that 
serve  the  irrigation  district  in  general,  and 

"water  of  the  district  available  for  such  land"  means 
only  that  the  entryman  has  a  legally  enforceable 
claim  to  available  water  even  though  access  to  it 
is  barred  by  a  Departmental  regulation. 

C.  Arden  Gingery.  Michlko  Shlota  (Gingery),  2  IBLA  351 

(June  23,  1971)  78  I.D.  218 

A  hearing  will  not  be  granted  in  conectlon 
with  «  desert  land  entry  application  when 
the  applicant  fails  to  allege  facts  which, 
if  proved,  would  entitle  him  to  favorable 
consideration  of  his  application. 

Leroy  Martin,  4  IBLA  160  (Dec.  17,  1971) 

A  junior  applicant's  petition  for  desert  land 
entry  is  properly  rejected  when  the  senior 
application  is  allowed. 

Howard  R.  and  Lavaun  B.  Adams,  Kathrvn  Clark. 
Respondent,  6  IBLA  246  (June  26,  1972) 

An  application  for  desert  land  entry  which  covers 
withdrawn  land  must  be  rejected  and  will  not  be 
held  in  suspense  pending  restoration  of  the  land from  withdrawal. 

Rose  M.  Jolley.  Thomas  R.  Elliott.  13  IBLA  78 
(Sept.  18,  1973) 

Where  a  group  of  desert  land  entrymen  have 
leased  their  entries  for  a  term  of  IS  years, 
with  an  option  to  purchase  at  the  end  of  the 
lease,  given  full  control  of  the  entries  to 
the  lessees,  and  deposited  in  escrow  warranty 
deeds  conveying  the  land  in  their  entries, 
the  agreements  violated  the  provisions  of  the 
Desert  Land  Law  against  sale  of  entries  prior 
to  patent,  assignments  for  the  benefit  of  a 

corporation,  and  holding  of  more  than  320 
acres  of  desert  land  by  one  person  or 

association.   Accordingly,  the  entries  must 
be  canceled. 

The  doctrine  of  voluntary  rescission  of  an 

alleged  contract  to  sell  a  desert  land  entry 
after  patent  is  not  to  be  applied  in  these 

circumstances,  particularly  where  the  rescis- 
sion comes  long  after  a  contest  has  been  brought 

against  the  entries,  the  money  paid  to  entrymen 
has  not  been  refunded,  and  the  life  of  entry 

has  run. 

An  applicant  whose  desert  land  entry,  suspended 

for  many  years  by  the  decision  in  Maggie  L. 
Havens  and  who  was  allowed  the  19  months 

provided  by  the  Secretary's  notice  of 
Dec.  2,  1965,  to  submit  proof  of  compliance 
with  the  requirements  of  the  Desert  Land  Act, 
is  not  to  be  given  further  time  when  the 
evidence  adduced  in  a  contest  against  the 

entry  shows  that  compliance  with  the  culti- 
vation and  reclamation  requirements  of  the 

desert  land  law  was  not  accomplished  within 
the  life  of  the  entry;  the  existence  of  a 
contest  against  the  entry  does  not  suspend 
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GENERALLY  — Continued 

the  entry  while  the  contest  is  pending  and 

thus  permit  compliance  with  the  requirements 
for  perfection  of  the  entry  beyond  the 
statutory  life  of  the  entry. 

United  States  v.  Alameda  P.  Law,  et  al.,  18  IBL
i 

(Dec.  31,  1974)  81  I.D.  794 

ANNUAL  PROOF 

2^ 
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APPLICATIONS  — Continued 
desert  land  for  which  he  is  making  application 
for  entry  and  this  intent  to  reclaim  is  of  the 
very  essence  of  the  condition  upon  which  the 
entry  is  permitted. 

Idaho  Desert  Land  Entries --Indian  Hill  Group, 
M-36680  (Apr.    5,    1965)  72  I.  D.    156 

United  States  of  America  v.   Ollie  Mae  Shearman  et 

al.  -  -Idaho  Desert  Land  Entries-  -  Indian  Hill  Group, 
A-30759(Dec.    30,    1966)  73  1.    D.  386 

When  a  first  year  desert  land  proof  was 
rejected  because  of  unacceptable  ex- 

penditures and  the  entry  is  now  in  its 
third  year,   the  entryman  will  be  re- 

quired to  file  second  year  proof ; 
alternatively,  he  may   file  third  year 
proof  or  apply   for  a  patent. 

Raymond  E.   Sltta,    7  1BLA  55   (Aug.   8,   1972) 

APPLICANTS 

Section  1  of  the  act  of  Mar.    3,    1877,    requires  a 
desert  land  applicant  to  file  a  declaration  under 
oath  that  he  intends  to  reclaim  the  tract  of 

desert  land  for  which  he  is  making  application 
for  entry  and  this  intent  to  reclaim  is  of  the 
very  essence  of  the  condition  upon  which  the 
entry  is  permitted. 

Idaho  Desert  Land  Entries- -Indian  Hill  Group , 
M-36680  (Apr.    5,    1965) 

United  States  of  America  v. 

72  I.  D.    156 

Ollie  Mae  Shearman  et 
al.  --Idaho  Desert  Land  Entries- 
A^ 30759  (Dec.    30,   1966) 

-Indian  Hill  Group, 
73  I.    D.  386 

The   requirement  of  43  U.S.C.    5    325   (1970)    that 

a  desert   land  entryman  "be  a  resident   citizen 
of   the  State  *   *  *  in  which   the  land  *  *  *  is 

located"   applies  only  to   the   time  when  the 
original  entry  is  made.      It   is  not   a  continu- 

ing requirement,   co-extensive  with   the  life 
of   the   entry,   but  one  which  merely  exists   at 
the  time  the  entry  is  made.     However,   the 
assignee  of  a  desert  land  entry  must  show 
that  he  is  a  resident  citizen  of   the  state  in 
which   the   land   is  situated  as   of   the  time  of 
the  assignment. 

Calvin  L.   Howard,   6   IBLA  285   (June  30,   1972) 

The  me  re  filing  of  an  application  for  a  desert 

land  entry  does  not  create  any  present  right 
or  interest  in  the  land  in  the  applicant  but  only 
the  right  to  have  the  application  considered. 

Woodrow  C.   Stingley,    Los  Angeles  0153844 

(May  7,    1965) 

Where  an  application  for  desert  land  entry  can- 
not be  allowed  because  the  land  applied  for  is 

withdrawn  from  such  entry,  the  application 
will  be  rejected  and  not  held  in  suspense  until 
the  land  may  be  opened  to  entry. 

The  fact  that  it  may  have  been  indicated  to  an 
applicant  for  a  desert  land  entry  that  the  land 
he  applied  for  is  suitable  for  desert  land  entry 
does  not  entitle  him  to  have  his  application 

allowed  even  though  it  is  subsequently  deter- 
mined that  the  land  has  been  withdrawn  from 

entry. 

David  R.   Rasmussen,   Robert  M.   Martin, 
A-30549    (Oct.    11,   1966) 

Applications  for  desert  land  entry  are  properly 

held  for  rejection  because  the  applicants1  pro- 
posed plan  of  irrigation  is  not  economically 

feasible. 

Richard  Piatt     et  al.  ,    2  IBLA  60  (Mar.    22,    1971) 

Land  within  a   first   form   reclamation  withdrawal 

is  not  subject   to  desert   land  entry;    there- 
fore,  applications   to  enter   the  withdrawn 

land  must   be   rejected,    regardless   of   the 

applicants'    objections   to  the  withdrawal. 

Juanlce  H.   McCain  et   al. 
1971) 4  IBLA  188   (Dec.    27, 

APPLICATIONS 

Section  1  of  the  act  of  Mar.    3,    1877,    requires  a 
desert  land  applicant  to  file  a  declaration  under 
oath  that  he  intends  to  reclaim  the  tract  of 

A  desert  land  application  filed  for  land* 
which  are  withdrawn   for  stock-driveway   pur- 

poses  at  the   time  of   the   filing  of  the 
application  Bust  be   rejected.      It  cannot  be 
suspended  pending  the  lifting  of  the  with- 

drawal.    Even  where  the  purpose  of  a  with- 
drawal cannot  be  act,   the  withdrawal  la 

nevertheless  effective  to  bar  the  disposal 
of   the  land. 

Robert  M.   Ford.   4  IBLA  321   (Feb.   11,   1972) 
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A  desert  land  application  filed  for  lands  wnich 
are  withdrawn  for  reclamation  purposes  at  the 
time  of  the  filing  of  the  application  must  be 
rejected.   It  cannot  be  suspended  pending  the 
lifting  of  the  withdrawal.   Even  where  the 
purpose  of  a  withdrawal  cannot  be  met ,  the 
withdrawal  is  nevertheless  effective  to  bar 

the  disposal  of  the  land. 

Ralph  J.  Mellin.  6  IBLA  193  (June  19,  1972) 

A  junior  applicant's  petition  for  desert 
land  entry  is  properly  rejected  when  the 
senior  application  is  allowed. 

Howard  R.  and  Lavaun  B.  Adams.  Kathrvn  Clark. 
Respondent.  6  IBLA  246  (June  26,  1972) 

An  application  for  desert  land  entry  which 
does  not  conform  to  mandatory  regulatory 
requirements  earns  no  priority  as  against 
a  subsequent  application,  which  subsequent 
application  is  perfected  before  the  earlier 
application  is  remedied. 

A  desert  land  application  for  land  unclas- 
sified therefor,  which  application  is 

not  accompanied  by  a  petition  for  clas- 
sification, gains  no  priority  until  that 

deficiency  is  cured. 

Thomas  D.  Nighswonger.  6  IBLA  341  (July  13, 
1972) 

ASSIGNMENT 

An  agreement  between  a  desert  land  entryman  and 

a  corporation,  which  gives  that  corporation  the 
exclusive  right  to  possess  the  entry  and  to  grow 
and  harvest  crops  thereon  for  a  term  of  twenty 

years,  is  an  assignment  to  or  for  the  benefit  of 

a  corporation  within  the  meaning  of  the  prohibi- 
tion in  section  2  of  the  act  of  Mar.    28,    1908. 

The  term  "assignment"  as  used  in  the  act  of 
Mar.    28,    1908,   applies  to  a  transfer  to  a 
corporation  of  the  righi      if  a  desert  land 
entryman  to  enter  upon  the  lands  and  remain  in 
exclusive  possession  thereof  and  to  grow  and 
harvest  crops  thereon  for  the  primary  benefit 
of  the  corporation. 

Section  7  of  the  act  of  Mar.   3,    1891,  provides 
that  no  person  or  association  of  persons  shall 
hold  by  assignment  or  otherwise,  prior  to  the 
issue  of  patent,   more  than  320  acres  of  arid  or 
desert  lands. 

The  terms  ''assignment,  "  "hold"  and  "otherwise" 
as  used  in  section  7  of  the  act  of  Mar.    3,    1891, 

are  words  of  broad  signification  and  their  pre- 
cise meanings  depend  on  the  context  in  which 

they  are  used. 

When  the  record  is  not  completely  clear  and 
circumstantial  evidence  indicates  the  prob- 

ability that  a  desert  land  entry  which  would 
have  expired  in  1919  was  extended  for  a 
further  three  year  period,    it  will  be  so  held 
and  the  entry  be  considered  to  have  been  alive 
so  as  to  benefit  from  the  Mount  Signal  Canal 
Company  suspension  and  Maggie  L.   Havens 
decision;  and  approval  of  a  subsequent  assign- 

ment of  the  entry  will  not  be  disturbed. 

Mrs.   Ineg  Mae  Moore  Pearson,  A -30507 
(Mar.    31,    1966) 

An  agreement  between  a  desert  land  entryman  and 
a  corporation,  which  gives  that  corporation  the 
exclusive  right  to  possess  the  entry  and  to  grow 
and  harvest  crops  thereon  for  a  term  of  twenty 
years,  is  an  assignment  to  or  for  the  benefit  of 
a  corporation  within  the  meaning  of  the  prohibi- 

tion in  section  2  of  the  act  of  March  28,   1908. 

The  term  "assignment"  as>used  in  the  act  of  March 
28,    1908,    applies  to  a  transfer  to  a  corporation 
of  the  rights  of  a  desert  land  entryman  to  enter 
upon  the  lands  and  remain  in  effective  control 
thereof  and  to  grow  and  harvest  crops  thereon 
for  the  benefit  of  the  corporation- 

To  determine  whether  an  unlawful  assignment  of  the 
desert  entry  was  made  one  must  look  to  the  re- 

sults of  the  documents  used  to  determine  the 

real  nature  of  the  agreement  rather  than  to  the 
labels  the  parties  select  for  their  designation. 

Section  7  of  the  act  of  March  3,    1891,   and  section 
2  of  the  act  of  March  28,    1908,    read  together, 
and  in  the  light  of  other  provisions  of  the  Desert 
Land  Law  indicated,    a  Congressional  intention 

to  prevent  a  consolidation  of  entries  and  to  ex- 
clude corporations  from  control  and  reclamation 

of  the  entries.     Consequently,    the  words  "assign- 
ment" and  "holding"  are  to  be  given  a  construc- 

tion that  will  make  the  apparent  purpose  of  the 
Act  effective. 

Section  7  of  the  act  of  March  i,   1891,    provides  that 
no  person  or  association  of  persons  shall  hold 
by  assignment  or  otherwise,   prior  to  the  issue 
of  patent,    more  than  320  acres  of  arid  or  desert lands. 

The  terms  "assignment,"  "hold"  and  otherwise"  as 
used  in  section  7  of  the  act  of  March  3,    1891,    are 

words  of  broad  signification  and  their  precise 
meanings  depend  on  the  context  in  which  they are  used. 

United  States  of  America  v.   Ollie  Mae  Shearman  et 
al.  -  -Idaho  Desert  Land  Entries-  -Indian  Hill  Group, 
A-30759  (Dec.    30,    1966)  73  I.    D.  386 

Idaho  Desert  Land  Entries- -Indian  Hill  Group, 
M-36680  (Apr.    5,    1965)  72  I.  D.    156 
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The  requirement  of  43  U.S.C.  §  325  (1970)  that 

a  desert  land  entryman  "be  a  resident  citizen 
of  the  State  *  *  *  in  which  the  land  *  *  *  is 

located"  applies  only  to  the  time  when  the 
original  entry  is  made.   It  is  not  a  continu- 

ing requirement,  co-extensive  with  the  life 
of  the  entry,  but  one  which  merely  exists  at 
the  time  the  entry  is  made.   However,  the 
assignee  of  a  desert  land  entry  must  show 
that  he  Is  a  resident  citizen  of  the  state  in 
which  the  land  is  situated  as  of  the  time  of 
the  assignment. 

Calvin  L.  Howard,  6  IBLA  285  (June  30,  1972) 

DESERT   LAND   ENTRY— Cont inued 

CANCELLATION  — Continued 

possession  of  the  entry  through  cancellation  of 

the  agreement  for  breach  of  contract  by  civil 

litigation  is,   all  else  being  regular,   to  be  given 
the  same  consideration  as  one  who  voluntarily 

rescinds  such  an  illegal  agreement. 

A  desert  land  entryman  who  enters  into  an  illegal 

executory  agreement  to  convey  land  in  his  entry 
after  issuance  of  patent  may  be  relieved  of  the 
consequences  of  executing  such  an  agreement  by 

voluntary  rescission  of  the  agreement  but  only 
if  he  entered  into  the  agreement  in  good  faith. 

Lois  L.    Pollard,   A-30226  (May  4,    1965) 

Where  a  group  of  desert   land  entrymen  have 
leased   their  entries   for  a   term  of    15  years, 
withe  an  option  to  purchase  at   the  end  of   the 
lease,    given  full  control  of   the  entries   to 
the   lessees,   and  deposited   in  escrow  warranty 
deeds   Conveying   the  land   in   their   entries, 
the  agreements  violated   the  provisions  of   the 
Desert  Land  Law  against   sale  of   entries  prior 
to  patent,   assignments  for   the  benefit  of  a 
corporation,   and  holding  of  more  than  320 
acres   of  desert   land  by  one  person  or 

association,    accordingly,    the  entries  must 
be   canceled. 

The  doctrine  of  voluntary  rescission  of  an 
alleged  contract   to  sell  a  desert   land  entry 
after  patent   is  not   to  be  applied   in  these 
circumstances,   particularly  where  the  rescis- 

sion comes  long  after  a  contest  has  been  brought 
against   the  entries,    the  money  paid   to  entrymen 
has  not  been  refunded,   and   the  life  of  entry 
has   run. 

United   States  y.   Alameda  P.    Law. et  al.. 
(Dec.   31,   1974)  81   I.D.    794 

IBLA  249 

A  desert  land  entry  is  properly  canceled  when  the 

statutory  life  of  the  entry  expires  without  rec- 

lamation and  cultivation  of  the  entry,   as  re- 
quired under  the  desert  land  law,   and  the 

entryman  fails  to  show  that  he  is  entitled  to 

an  extension  of  time  to  complete  the  require- 
ments of  the  desert  land  law. 

Philip  Hubert  Pitman,   A-30318  (June  10,    1965) 

An  application  for  extension  of  time  for  submis- 
sion of  final  proof  of  the  reclamation  and 

cultivation  of  a  desert  land  entry  is  properly 

denied  when  the  applicant  has  not  shown  that 
there  has  been  an  unavoidable  delay  in  the 

construction  of  irrigation  works  without  fault 

on  the  part  of  the  entrywoman,   and  the  entry 

is  properly  canceled  when  it  is  apparent  that 

the  statutory  life  of  the  entry  has  expired 
without  compliance  with  the  requirements 
of  the  desert  land  law. 

Alma  L.    Wolfe,   A-30330  (July  23,    1965) 

CANCELLATION 

It  is  improper  to  cancel  a  desert  land  entry  in  part 
without  a  hearing  on  the  ground  that  the  water 
supply  developed  by  the  entryman  is  insufficient 
to  irrigate  all  the  irrigable  land  in  the  entry 
where  the  question  of  adequacy  depends  on  the 
resolution  of  a  number  of  factual  questions,   such 
as  the  type  of  crop  to  be  grown,   the  frequency 
of  irrigation  required,   etc. 

Where  a  desert  land  entry  is  believed  to  be  subject 
to  cancellation  because  of  inadequacy  of  the 
water  supply  developed  by  the  entryman,   the 
appropriate  procedure  is  to  initiate  a  contest 
against  the  entry. 

Elodymae  Zwang  et A-30201  (Feb.    3,    1965) 

A  desert  land  entryman  who  has  entered  into  an 

executory  agreement  to  convey  land  in  the  entry 
after  patent  but  who  prior  to  filing  final  proof 
refunds  the  purchase  price  and  then  regains 

Where  a  hearing  examiner  holds  that  desert 
land  entries  should  be  canceled  for  failure 
of  the  entrymen  to  meet  the  requirements  of 
cultivation  and  reclamation  within  the  extended 

life  of  the  entries  and  the  entrymen's  appeal 
from  that  decision  to  the  Director,   Bureau  of 
Land  Management,   is  dismissed  because  of  a 
procedural  defect,   the  dismissal  of  the  appeal 
will  not  prejudice  an  application  by  the 
entrymen  to  the  Director  for  equitable  ad- 

judication of  their  entries. 

United  States  v.    Billy  Lee  Routh  et 
(Nov.    17,    1965) 

A-30457 

A  decision  holding  a  desert  land  entry  for  can- 
cellation will  be  vacated  and  the  case  remanded 

for  further  proceedings  where  during  the 
pendency  of  a  petition  for  reconsideration  the 
Department  adopts  a  policy  concerning  similar 
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entries  permitting  them  to  proceed  to  patent 
in  certain  circumstances  under  principles  of 
equitable  adjudication. 

Clifton  O. 
1965) Myll,   A-29920  (Supp.  II)  (Dec.    28, 

72  I.  D.    536 

Where  it  appears,   after  a  hearing  in  a  Govern- 
ment contest  of  a  desert  land  entry,   that  the 

entryman  developed  a  water  supply  adequate 
to-lrrigate  only  88  acres  of  the  land  embraced 
in  the  entry,    that  he  constructed  necessary 
irrigation  works  sufficient  to  irrigate  properly 
only  80  acres  of  the  entry  and  that  he  culti- 

vated 50  acres  of  the  entry  at  some  time 
during  the  life  of  the  entry,   the  entryman  is 
entitled  to  a  patent  to  the  80  acres  for  which 
he  has  both  a  water  supply  and  the  means  for 
irrigating  and  which  he  has  cultivated,   and  the 
entry  will  be  canceled  as  to  the  remaining., 
land  embraced  in  the  entry. 

United  States  v.    James  M.    Mauldin,   A -30446 
(Jan.   6,   1966) 

Where  a  desert  land  entry  has  been  suspended 
under  the  Maggie   L.    Havens  decision  although 
the  suspension  may  be  questionable,    cancellati 
of  the  entry  on  the  ground  that  the  suspension 
was  improper  will  be  set  aside  and  the  case  wi 
be  remanded  for  consideration  under  the 

Secretary  of  Interior's  notice  of  December  2, 
1965,    concerning  the  desert  land  entries  sus- 

pended under  the  Havens   ruling. 

Heirs  of  Arthur  A.    Allen,    A-3037?  (Jan.    21, 

DESERT  LAND  ENTRY— Cont  inued 

CANCELLATION  — Continued 

Where  desert  land  final  proof  is  insufficient  to 
show  whether  or  not  the  requirements  of  the 
desert  land  law  and  regulations  have  been 
satisfied  during  the  life  of  the  entry  and  the 
entryman  makes  factual  assertions  on  appeal 
which  would  show  that  some  of  the  require- 

ments were  satisfied,  the  proof  should  not 
be  rejected  because  of  the  insufficiency  as 
to  those  requirements,  without  affording  the 

entryman  an  opportunity  to  amend  the  proof 
to  conform  with  the  actual  facts;  if  the  Bureau 

believes  that  the  factual  statements  are  not 

supportable  it  should  then  institute  a  contest 
proceeding  in  which  the  facts. may  be  resolved 
at  a  hearing,  and  should  not  rely  alone  on 

reports  of  field  examinations  by  Bureau  exam- 
iners to  reject  the  proof  without  a  hearing. 

George  R.    Murphy,   A-30448  (July  22,    1966) 

A  desert  land  entry  is  properly  canceled  without 
the  filing  of  final  proof  where  the  statutory, 
life  of  the  entry  has  expired  and   it  is  clear 
from  the  record  that  the  entrywoman  did  not 
effect  compliance  with  the  requirements  of  the 
desert  land  law  for  reclamation  and  cultivation 
of  the  entry  during  the  life  of  the  entry. 

Mathilda L.    Battilana,   A -30558  (Aug.    2,    1966) 

A  patent  issued  to  an  entryman  who  made  an  entry 
not  in  good  faith  but  with  intent  to  evade  the  pro- 

visions of  the  law  was  erroneously  issued  and 
obtained  by  fraudulent  and  improper  means,   and 
must  be  canceled.. 

A  desert  land  entry  is  properly  canceled  when  it  is 
clear  that  the  entryman  did  not  effect  com- 

pliance with  the  requirements  of  the  desert  land 
law  for  reclamation  and  cultivation  of  the  entry 
during  the  statutory  life  of  the  entry  and  any 
extensions  that  may  have  been  granted. 

Wayne  E.    Bright,    A-30475  (Feb.    4,    1966) 

When  the  record  is  not  completely  clear  and 
circumstantial  evidence  indicates  the  prob- 

ability that  a  desert  land  entry  which  would 
have  expired  in  1919  was  extended  for  a  further 
three  year  period,    it  will  be  so  held  and  the 
entry  be  considered  to  have  been  alive  so  as  to 
benefit  from  the  Mount  Signal  Canal  Company 
suspension  and  Maggie  L.    Havens  decision; 
and  approval  of  a  subsequent  assignment  of  the 
entry  will  not  be  disturbed. 

United  States  of  America  v.  Ollie  Mae  Shearman  et 

al.  --Idaho  Desert  Land  Entries- -Indian  Hill  Group, 
A-30759(Dec.    30.   1966)  73  1.   D.  386 

A  desert  land  entry  is  properly  canceled  without 

affording  the  entryman  an  opportunity  to  sub- 
mit final  proof  when  it  is  clear  from  the  entry- 

man's  own  statements  that  he  did  not  have  a 
proper  irrigation  system  on  his  entry  at  the 
expiration  of  the  life  of  his  entry. 

Charles    T.    McCormack,  A-30717  (June  30,    1967) 

A  desert  land  entry  is  properly  canceled  where 

it  appears  from  the  entryman' s  own  statements 
that  the  requirements  of  the  desert  land  laws 
were  not  met  within  the  life  of  the  entry. 

Stanley  L.    Mead,   A- 30824  (Nov.    13,    1967) 

Mrs.   Inez  Mae  Moore  Pearson, 
(Mar.    31,    1966) 
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CANCELLATION  — Continued 

A  hearing  examiner  may  grant  a  motion  for 
summary  judgment  on  the  pleadings  and 
cancel  the  entry  when  in  a  contest  against  a 

desert  land  entry  the  contestee's  answer 
admits  that  he  has  not  satisfied  the  require- 

ments of  the  desert  land  law  as  to  cultivation 

and  irrigation. 

United  States  v.   Ruth  Edna  Ogden,  A-30833 
(Dec.   20,    1967) 

The  raising  of  a  crop  without  irrigation,    or  with 
nominal  irrigation,   during  a  year  of  abnormal 
rainfall  is  not  evidence  of    reclamation  of  the 
land,    and  where  an  entryman  fails  to  show  that 
he  did  introduce,    or  could  have  introduced, 
water  upon  the  land  in  quantity  and  manner 
sufficienUto  irrigate  the  land  properly  for 

crop  production  in  a  year  of  normal  pre- 
cipitation,  when  a  crop  could  not  be  produced 

without  irrigation,    the  requirements  of  the 
law  have  not  been  satisfied,    and  the  entry  is 

properly  canceled. 

United  States  v.    Elsie  Marie  Knowlton  and 
Horace  J.    Knowlton,   A. 3091  2  (May  21,    1968) 

Final  proof  on  a  desert  land  entry  is  properly  re- 
jected and  the  entry  canceled  without  a  hearing 

where  it  is  clear  from  the  record  that  the  entry- 
man  did  not  effect  compliance  with  the  require- 

ments of  the  desert  land  law  for  reclamation  of 

the  entry  during  the  statutory  life  of  the  entry 
and  the  extensions  which  were  granted. 

Ruby  M.   Connor,   A-30962  (Apr.    29,    1969) 

Administrative   Procedure   Act    to  have 
the  Government   provide   such   counsel    for 
him. 

United  States   v.    Grancer  D.    Jenkins,    11   IBLA   18 

(May   21,   1973) 

A  desert   land   entry   is  properly  canceled  when  it  is 
determined   that   the  original   entryman  had   abandoned 
his  entry  prior   to   its  allowance  and  did   not    intend 
to  reclaim  the  land   for  his  own  use. 

Chester   I.   Bishop,    Betty  L.    Bishop,    14   IBLA  62 
(Dec.    10,    1973) 

Where  a  group  of  desert  land  entrymen  have leased  their  entries  for  a  term  of   15  years, 
with  an  option  to  purchase  at   the  end  of   the 
lease,   given  full  control  of   the  entries  to 
the  lessees,  and  deposited   in  escrow  warranty 
deeds  conveying  the  land   in  their  entries, 
the  agreements  violated   the  provisions  of   the 
Desert  Land  Law  against  sale  of   entries  prior 
to  patent,   assignments  for   the  benefit  of  a 
corporation,   and  holding  of  more  than  320 
acres  of  desert   land  by  one  person  or 
association.     Accordingly,    the  entries  must 
be  canceled. 

The  doctrine  of  voluntary  rescission  of  an 
alleged  contract   to  sell  a  desert   land  entry 
after  patent  is  not   to  be  applied   in  these 
circumstances,   particularly  where  the  rescis- 

sion comes   long  af.ter  a  contest  has  been  brought 
against   the  entries,   the  money  paid   to  entrymen 
has  not  been  refunded,   and   the  life  of   entry 
has  run. 

United  States P.   Law.et  al.,   18  IBLA  249 
(Pec.   31,   1974) 

When  a  first  year  desert  land  proof  was 
rejected  because  of  unacceptable  ex- 

penditures and  the  entry  is  now  In  Its 

third  year,  the  entryman  will  be  re- 
quired to  file  second  year  proof; 

alternatively,  he  may  file  third  year 
proof  or  apply  for  a  patent. 

Raymond  E.  Sitta,  7  IBLA  55  (Aug.  8,  1972) 

CLASSIFICATION 

It  is  proper  to  classify  land  in  Imperial  Valley, 
California,  as  not  proper  for  disposition  under 
the  desert  land  law  where  a  favorable  classifi- 

cation would,  contrary  to  the  public  interest, 
increase  the  pressure  on  the  inadequate  water 
supply  available  for  use  in  California  from  the 
Colorado  River. 

A  desert    land  entry    is   properly   canceled 
when  it   is   clear   that    the  entrywoman 
did  not    effect   compliance  with    require- 

ments  of   the   desert    land   law    for  reclama- 
tion and   cultivation  of   the  entry   during 

the  statutory    life  of   the  entry   and   any 
extensions    that   may  have  been  granted. 

Elaine  S.    Stlckelman,   9   IBLA   327   (Feb.    13,    1973) 

Although   a   contestee   in  a   desert    land 
entry   contest  brought  by   the  United 
States   has    the   right   to  be  represented 
by   and  aided  by   legal   counsel,   he  has 
no   right   under   the   Constitution   or   the 

Hugh  S.    Ritter,   Thomas  M.    Bunn.   A-30415 
(Feb.  24,    1965)  72  I.  D.    Ill 

is  proper  to  refuse  to  classify  land  for  disposal 
under  the  desert  land  law,   where  the  land  has 
been  classified  (without  opening)  for  small  tract 
purposes,   and  it  has  been  determined  that  the 
land,   because  of  its  location,   has  a  high 
potential  for  commercial  purposes,   and  such 
uses  would  be  more  in  the  public  interest  than 

disposing  of  the  land  for  agricultural  develop- 
ment.    It  is  also  proper  to  refuse  to  classify 

land  within  the  Palo  Verde  Irrigation  District 
for  disposition  under  the  desert  land  law 
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where  favorable  classification  wouia,   contrary 
to  the  public  interest,   increase  the  pressure 
on  the  inadequate  water  supply  available  for 
use  in  California  from  the  Colorado  River, 
notwithstanding  that  the  applicant  indicates  the 
possibility  of  developing  irrigation  water  from 
underground  sources. 

Woodrow  C.   Stingley,   Los  Angeles  0153844 
(May  7,    1965) 

DESERT  LAND  ENTRY—Continued 

CLASSIFICATION  —Continued 

An  agricultural  use  application  for  lands  in  Im- 
perial Valley,   California  which  would  require 

the  use  of  Colorado  River  water  must  be  re- 
jected under  the  rule  enunciated  in  the  Ritter- 

Bunn  decision  of  1965  (72  I.  D.    111). 

Mary  Garewall  Gill,    Los  Angeles  0134981  (Nov.  13, 
1970) 

Where  a  desert  land  applicant  shows  that  he  has 
available  a  sufficient  amount  of  water  to  irrigate 
approximately  50  acres  of  desert  land,  aridwhere 
it  appears  that  he  plans  to  develop  the  desert 
land  in  conjunction  with  an  existing  farming  op- 

eration,   the  application  may  be  allowed  as  to 
such  legal  subdivisions  as  the  applicant  has 
water  in  sufficient  supply  to  fully  irrigate,    and 

the  application  will  be  rejected  as  to  the  re- 
maining lands. applied,  for. 

Ewing  T.  Skinner,  A- 30468  (Apr.    5,    1966) 

CULTIVATION  AND  RECLAMATION 

It  is  improper  to  cancel  a  desert  land  entry  in  part 
without  a  hearing  on  the  ground  that  the  water 
supply  developed  by  the  entryman  is  insufficient 
to  irrigate  all  the  irrigable  land  in  the  entry 
where  the  question  of  adequacy  depends  on  the 
resolution  of  a  number  of  factual  questions,   such 
as  the  type  of  crop  to  be  grown,   the  frequency 
of  irrigation  required,   etc. 

Elodymae  Zwang.et  al.  ,   A-30201  (Feb.    3,    1965) 

An  application  for  desert  land  entry  is  properly 
rejected  where  it  appears  that,  although  the 
applicant  may  have  a  right  to  appropriate  a 
supply  of  water  adequate  to  irrigate  all  of  the 
irrigable  portions  of  the  land  applied  for, 
there  is  no  present  means  for  utilizing  the 
water  which  he  is  authorized  to  appropriate, 
and  the  applicant  fails  to  show  that  the 
development  of  the  necessary  facilities  is 
economically  feasible. 

Newell  A.   Bastian,  A- 30526  (June  7,    1966) 

Public  lands  will  not  be  classified  for  either 

desert  land  entry  or  public  sale,  where  it 
is  determined  that  their  transfer  into  private 

ownership  will  result  in  the  removal  of  addi- 
tional groundwater  from  a  critical  groundwater 

area  which,   in  turn  would  either  endanger  the 
supply  of  adequate  water  for  existing  users  or 
encourage  the  unwise  dissipation  of  water 
reserves. 

Clarence  A.    Parr,   Edwin  Harold  Calder, 
Idaho  012046,   015156  (July  1,    1966) 

Although  a  desert  land  applicant  has  been  granted 
a  permit  by  the  State  Engineer  of  New  Mexico 
to  appropriate  underground  water  in  a  declared 
basin  which  has  a  declining  water  level,    this 
fact  does  not  preclude  the  Secretary  of  Interior 
from  refusing  to  classify  the  land  for  desert 
land  entry  because  of  the  diminishing  water 
reserves. 

Edna  Almeta  Walker,    A-30907  (July  25,    1968) 

In  order  to  comply  with  the  requirements  of 
section  2  of  the  act  of  Mar.   3,    1891,  a 
desert  land  entryman  must  either  expend  his 
own  money  on  the  necessary  irrigation,   rec- 

lamation, and  cultivation  of  the  entry  or  incur 
a  personal  liability  for  any  money  so  expended. 

Section  2  of  the  act  of  Mar.    3,    1891,   is  satisfied 
where  the  desert  land  entryman  hires  others  to 

do  the  necessary  work  of  irrigation,    rec- 
lamation,  and  cultivation  at  the  entryman's 

own  charge  and  expense. 

Section  1  of  the  act  of  Mar.    3,    1877,    requires  a 
desert  land  applicant  to  file  a  declaration  under 
oath  that  he  intends  to  reclaim  the  tract  of 
desert  land  for  which  he  is  making  application 
for  entry  and  this  intent  to  reclaim  is  of  the 
very  essence  of  the  condition  upon  which  the 
entry  is  permitted. 

Idaho  Desert  Land  Entries  —  Indian  Hill  Group, 
M-36680  (Apr.    5,    1965)  72  I.  D.    156 

Where  the  evidence  developed  at  a  hearing  is 
insufficient  to  show  how  much  of  an  entry  can 
be  successfully  irrigated  with  the  well,   pump, 
and  distribution  system  installed  by  the 
entryman,   the  case  will  be  remanded  for  a further  hearing. 

United  States  v.   Alberta  Hill  Swallow  et  al.  , 
A-30000  (Apr.    8,    1965) 

Where  final  proof  in  a  desert  land  entry  states 
that  50  acres  of  the  entry  have  been  cultivated 
during  the  life  of  the  entry,   and  where  the 
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entryman's  testimony    as  to  cultivation  is  at 
least  partially  substantiated  by  the  recommen- 

dations of  a  land  examiner  for  the  Bureau  of 

Land  Management,    the  entryman's  claim  of 
cultivation  is  not  refuted  in  a  Government 
contest  against  the  entry  by  the  testimony  of 
another  Bureau  land  examiner  that  4  years 
or  more  after  the  claimed  cultivation  he 
could  find  no  evidence  that  the  land  had  been 
cultivated  but  that  this  did  not  prove  that  no 
cultivation  had  been  done. 

Where  it  appears,   after  a  hearing  in  a  Govern- 
ment contest  of  a  desert  land  entry,    that  the 

entryman  developed  a  water  supply  adequate  to 

irrigate  only  88  acres  of  the  land  embraced  in 

the  entry,   that  he  constructed  necessary  irri- 
gation works  sufficient  to  irrigate  properly 

only  80  acres  of  the  entry  and  that  he  culti- 
vated 50  acres  of  the  entry  at  some  time 

during  the  life  of  the  entry,   the  entryman 
is  entitled  to  a  patent  to  the  80  acres  for 
which  he  has  both  a  water  supply  and  the 
means  for  irrigating  and  which  he  has 
cultivated,   and  the  entry  will  be  canceled 
as  to  the  remaining  land  embraced  in  the 
entry. 

United  States  v.   James  M.   Mauldin,  A -30446 
(Jan.  6.    1966) 

A  further  hearing  will  be  ordered  in  a  desert  land 
contest  on  the  issue  of  the  extent  of  acreage 
which  is  susceptib  le  of  irrigation  from  the 
water  supply  available  when  the  initial  hearing 
left  resolution  of  that  issue  in  doubt. 

United  States  v.   Bernadine  K.    Lyttle  et  al.  , 

A-30471    (Apr.    21,    1966) 

Where  in  a  reasonable  farming  operation  conduct- 
ed by  a  farmer  owning  his  own  farm,    crops 

would  be  grown  on  different  areas  of  the  farm  in 
two  growing  seasons,   a  desert  land  entryman 
may  use  a  two  season  cropping  plan  in  comput- 

ing the  amount  of  acreage  that  can  be  served  by 
a  given  amount  of  water. 

It  is  questionable  whether  peaK  moisture  require- 
ments should  be  disregarded  in  determining  the 

acreage  in  an  entry  thai  can  be 
the  source  of  water  available. igated  from 

Where  an  entryman  plans  a  two  season  cropping 
operation  in  which  parts  of  his  entry  will  lie 

idle  part  of  each  year,   he  is  not  entitled  to  an 
allowance  for  fallowing  in  the  absence  of  proof 
that  fallowing  is  a  normal  practice  for  the  type 

of  crop  plan  that  he  has. 

Final  proof  must  be  rejected  as  to  an  area  of 
desert  land  entry  which  can  be  irrigated,   if  at 
all,   only  by  mobile  pumping  equipment  not  on 
the  entry  at  the  expiration  of  its  statutory  life. 

United  States  v.  Alberta  Hill  Swallow  et  al.  , 
A -30000  (Supp.  )    (Jan.   6,   1967)  74  I.  D.    1 

Equitable  adjudication  is  properly  denied  a  desert 
land  entryman  who  has  an  entry  affected  by  the 
notice  of  December  2,  196  5,  applicable  to  entries 
suspended  under  the  Maggie  L.   Havens  case, 
and  who  had  not  on  the  date  of  the  notice  actu- 

ally reclaimed  his  entry  or  been  in  the  process 
of  actually  and  diligently  reclaiming  his  entry. 

LaVerne  Ficken  Stanton  McCoy,   A-30725 

(Apr.   28,    1967) 

In  order  to  comply  with  the  requirements  of  section 
2  of  the  act  of  March  3,    1891, -a  desert  land  entry 
man  must  either  expend  his  own  money  on  the 

necessary  irrigation,    reclamation,    and  cultiva- 
tion of  the  entry  or  incur  a  personal  liability  fo 

any  money  so  expended. 

Section  1  of  the  act  of  March  3,   1877,    requires  a 

desert  land  applicant  to  file  a  declaration  under 
oath  that  he  intends  to  reclaim  the  tract  of  desert 
land  for  which  he  is  making  application  for  entry 
and  this  intent  to  reclaim  is  of  the  very  essence 
of  the  condition  upon  which  the  entry  is  permit- 
ted. 

United  States  of  America  v.  Qllie  Mae  Shearman  et 

al.  --Idaho  Desert  Land~Entries- -Indian  Hill  Group, 
A^ 30759  (Dec.    30,   1966)  73  1.    D.  386 

Satisfactory  final  proof  of  the  reclamation, 
irrigation  and  cultivation  of  land  in  a  desert 
land  entry  must  show  that  the  entryman  has 
made  a  bona  fide  effort  to  produce  a  remuner- 

ative agricultural  crop.     The  adequacy  and 
the  good  faith  of  his  effort  must  be  measured 
by  the  relationship  which  the  acts  performed 
by  the  entryman  bear  to  the  reasonable  hope 
or  expectation  of  producing  a  profitable  crop. 

The  actual  production  of  a  profitable  agricultural 

crop  is  not  required  in  order  to  make  satis- 
factory final  proof  of  the  reclamation,    irri- 

gation and  cultivation  of  a  desert  land  entry, 
but,   if  the  entryman  does  not  produce  a 
profitable  crop,    it  is  incumbent  upon  him  to 
show  that  his  failure  to  do  so  was  attributable 
to  factors  other  than  deficiencies  in  his  acts 

of  reclaiming,   cultivating  and  irrigating  the land. 
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The  raising  of  a  crop  without  irrigation,    or  with 
nominal  irrigation,    during  a  year  of  abnormal 
rainfall  is  not  evidence  of  reclamation  of  the 
land,   and  where  an  entryman  fails  to  show  that 
he  did  introduce,   or  could  have  introduced, 
water  upon  the  land  in  quantity  and  manner 
sufficient  to  irrigate  the  land  properly  for 
crop  production  in  a  year  of  normal  pre- 

cipitation,  when  a  crop  could  not  be  produced 
without  irrigation,    the  requirements  of  the 
law  have  not  been  satisfied,  and  the  entry  is 
properly  canceled. 

United  States  v.   Elsie  Marie  Knowlton  and 

Horace  J.    Knowlton,    A-30912  (May  21,    1968) 

Final  proof  on  a  desert  land  entry  is  properly  re- 
jected and  the  entry  canceled  without  a  hearing 

where  it  is  clear  from  the  record  that  the  entry- 
man  did  not  effect  compliance  with  the  require- 

ments of  the  desert  land  law  for  reclamation  of 

the  entry  during  the  statutory  life  of  the  entry 
and  the  extensions  which  were  granted. 

Satisfactory  final  proof  of  the  reclamation  of  land  in 

a  desert  land  entry  must  show  that  the  entry- 
man  has  constructed  the  irrigation  works 
necessary  to  convey  water  to  all  of  the  irriga- 

ble portions  of  the  entry;  where  the  record 
shows  that  the  life  of  the  entry  was  twice  ex- 

tended upon  showingsjsf  inability  to  complete 
the  construction  of  required  irrigation  works, 
where,  five  years  after  the  last  reported  acts 
of  cultivation  and  reclamation,  the  entryman 
alleged  inability  to  complete  the  required  im- 

provements on  the  entered  land  because  of 
governmental  interference,  where,  in  response 
to  inquiry  as  to  when  and  by  what  acts  compliance 
with  the  requirements  of  the  law  was  effected, 
the  entryman  alleges,   without  attempt  to  ex- 

plain the  apparent  failure  to  complete  the 
necessary  irrigation  works,  that  he  fully 
complied  with  the  law  and  is  entitled  to  patent, 
and  where  the  allegation  of  full  compliance 
is  patently  inconsistent  with  the  relief  obtained 
after  the  last  work  allegedly  performed,   it  is 
properly  concluded  that  there  has  not  been 
compliance  with  the  reclamation  requirements 
of  the  law. 

Ruby  M.   Connor,   A-30962  (Apr.   29,    1969) 

Satisfactory   final  proof  of   the   reclama- 
tion,  irrigation  and  cultivation  of   land 

in  a   desert   land  entry  must  show   that    the 
entryman  has  made   a  bona   fide  effort    to 
produce   remunerative   agricultural   crops. 
The   raising   of   a   crop  without    irrigation 
is   not   evidence   of    reclamation   of   the 
land. 

A  desert    land  entryman  may  be   entitled  to 
a  patent    on   those  subdivisions   of   the 

DESERT   LAND  ENTRY — Cont inued 
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entry  on  which  he  has  installed  an  irri- 
gation system  capable  of  irrigating  the entire  subdivision. 

United  States  v.  Grancer  D.  Jenkins.  11  IBLA  18 
(May  21,  1973) 

Jney  paid 
and  the 

Where  a  group  of  desert  land  entrymen  have 
leased  their  entries  for  a  term  of  15  years, 
with  an  option  to  purchase  at  the  end  of  the 
lease,  given  full  control  of  the  entries  to 
the  lessees,  and  deposited  in  escrow  warranty 
deeds  conveying  the  land  in  their  entries, 
the  agreements  violated  the  provisions  of  the 
Desert  Land  Law  against  sale  of  entries  prior 
to  patent,  assignments  for  the  benefit  of  a 
corporation,  and  holding  of  more  than  320 
acres  of  desert  land  by  one  person  or 
association.  Accordingly,  the  entries  must be  canceled. 

The  doctrine  of  voluntary  rescission  of  an 
alleged  contract  to  sell  a  desert  land  entry after  patent  is  not  to  be  applied  in  these 
circumstances,  particularly  where  the  re- 

scission comes  long  after  a  contest  has  been 
brought  against  the  entries,  the  n 
to  entrymen  has  not  been  refunded, 
life  of  entry  has  run. 

An  applicant  whose  desert  land  entry,  suspended 
for  many  years  by  the  decision  In  Maggie  L. Havens  and  who  was  allowed  the  19  montns 
provided  by  the  Secretary's  notice  of 
Dec.  2,  1965,  to  submit  proof  of  compliance with  the  requirements  of  the  Desert  Land  Act 
Is  not  to  be  given  further  time  when  the 
evidence  adduced  in  a  contest  against  the 

entry  shows  that  compliance  with  the  culti- 
vation and  reclamation  requirements  of  the 

desert  land  law  was  not  accomplished  within 
the  life  of  the  entry;  the  existence  of  a 
contest  against  the  entry  does  not  suspend 
the  entry  while  the  contest  Is  pending  and 
thus  permit  compliance  with  the  requirements 
for  perfection  of  the  entry  beyond  the 
statutory  life  of  the  entry. 

United  States  v.  Alameda  P.  Law,  et  al..  18  IBLA  249 (Dec.  31,  1974) 81  I.D.  794 

DISTRIBUTION   SYSTEM 

A  desert  land  entryman  who  drills  a  well  and 
installs  a  pump  and  distribution  system 
having  the  capacity  to  deliver  water  to  his 
entry  insufficient  to  irrigate  the  entire  entry 
is  entitled  to  a  patent  covering  only  that 
portion  of  his  entry  which  can  be  successfully 
irrigated  by  the  water  which  he  has  shown  can 
be  brought  to  his  !and  with  the  equipment 
installed  during  the  life  of  his  entry,   and  it 
is  immaterial  that  with  a  larger  pump  he could  have  produced  more  water. 

United  States  v.   Alberta  Hill  Swallow  et  al.  . 

A-30000  (Apr.    8,    1965)  ' 
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Where  it  appears,   after  a  hearing  in  a  Govern- 
ment contest  of  a  desert  land  entry,    that  the 

entryman  developed  a  water  supply  adequate 
to  irrigate  only  88  acres  of  the  land  embraced 
in  the  entry,    that  he  constructed  necessary 
irrigation  works  sufficient  to  irrigate  properly 
only  80  acres  of  the  entry  and  that  he  culti- 

vated 50  acres  of  the  entry  at  some  time 
during  the  life  of  the  entry,    the  entryman  is 
entitled  to  a  patent  to  the  80  acres  for  which 
he  has  both  a  water  supply  and  the  means  for 
irrigating  and  which  he  has  cultivated,   and  the 
entry  will  be  canceled  as  to  the  remaining 
land  embraced  in  the  entry. 

Jnited  States  v.    James  M.    Mauldin,  A -30446 
(Jan.    6,    1966) 

Final  proof  must  be  rejected  as  to  an  area  of 
desert  land  entry  which  can  be  irrigated,  if  at 
all,  only  by  mobile  pumping  equipment  not  on 
the  entry  at  the  expiration  of  its  statutory  life. 

United  States 

A-30000  (Supp.  )     (Jan.    6,    1967) 

Alberta  Hill  Swallow  et  al.  , 
74  I.  D.    1 

Final  proof  for  a  desert  land  entry  is 

properly  rejected  where  it  is  estab- 
lished that  the  entryman  has  not  con- 

structed all  of  the  permanent  main  and 
lateral  canals,  or  other  means  to  conduct 

water  necessary  for  the  irrigation  of  all 
of  the  irrigable  land  in  the  entry. 

United  States  \ 
(May  21,  1973) 

Grancer  D.  Jenkins,  11  IBLA  18 

EXTENSION  OF  TIME 

Discretionary  grants  of  extensions  of  time  under 
the  desert  land  laws  will  not  be  made  by  the 
Secretary  of  the  Interior  where  to  do  so  would 
result  in  the  agricultural  reclamation  of  desert 
land  in  California  with  water  from  the  Colorado 
River  since  it  is  contrary  to  the  public  interest 
to  increase  the  pressure  on  the  inadequate 
water  supply  in  that  river  presently  available 
for  use  in  California. 

Stephen  H.    Clarkson,   A-30438  (Mar.    25,    1965) 
72  I.  D.    138 

An  application  for  extension  of  time  for  submis- 
sion of  final  proof  of  the  reclamation  and 

cultivation  of  a  desert  land  entry  is  proper- 
ly denied  when  the  applicant  has  not  shown 

that  there  has  been  an  unavoidable  delay  in 
the  construction  of  irrigation  works  without 
fault  on  the  part  of  the  entrywoman,   and  the 

DESERT  LAND  ENTRY— Continued 

EXTENSION  OF  TIME  — Continued 

entry  is  properly  canceled  when  it  is  apparent 

that  the  statutory  life  of  the  entry  has  ex- 
pired without  compliance  with  the  require- ments of  the  desert  land  law. 

Alma  L.   Wolfe,   A-30330  (July  23,    1965) 

In  the  absence  of  a  showing  that  would  demonstrate 

that  there  was  an  unavoidable  delay  in  the  con- 
struction of  irrigation  works  preventing  re- 

quired reclamation  and  cultivation  of  a  desert 
land  entry  within  the  time  required  and  that  the 
entryman  was  without  fault  in  causing  the  delay, 
an  application  for  an  extension  of  the  entry  is 
properly  rejected;  reliance  on  well  drillers  to 
complete  a  satisfactory  well  is  not  a  sufficient 
reason  for  granting  an  extension. 

Paul  I.    Kochis,  A-30427  (Oct.    26,    1965) 

A  second  extension  of  time  to  file  final  proof  on  a 
desert  land  entry  is  properly  denied  to  an  entry - 
man  who  fails  to  show  that  he  utilized  the  first 
extension  in  a  reasonable  effort  to  correct  de- 

ficiencies in  his  water  supply  which  were  or 
should  have  been  apparent  almost  immediately 
after  that  extension  was  granted. 

Wayne  E.    Bright,    A-30475  (Feb.    4,    1966) 

When  the  record  is  not  completely  clear  and 
circumstantial  evidence  indicates  the  prob>- 
ability  that  a  desert  land  entry  which  would 
have  expired  in  1919  was  extended  for  a 
further  three  year  period,    it  will  be  so  held 
and  the  entry  be  considered  to  have  been  alive 
so  as  to  benefit  from  the  Mount  Signal  Canal 
Company  suspension  and  Maggie  L,.   Havens 
decision;  and  approval  of  a  subsequent  assign- 

ment of  the  entry  will  not  be  disturbed. 

Mrs.   Inez  Mae  Moore  Pearson,  A-30507 
(Mar.    31,   1966) 

An  application  for  extension  of  time  for  the 
submission  of  final  proof  of  the  reclamation 
and  cultivation  of  a  desert  land  entry  is 
properly  rejected  where  the  entrywoman  is 
unable  to  show  that  her  failure  to  reclaim  the 
land  in  her  entry  within  the  statutory   life  of 
the  entry  is  due,    without  fault  on  her  part,    to 
unavoidable  delay  in  the  construction  of 
irrigating  works  intended  to  convey  water  to 
the  entered  lands,    but  where  it  appears,    rathez 
that  the  failure  resulted  largely  from  her 
reliance  on  others  to  perform  the  necessary 
work  and  from  her  failure  to  learn  the  require- 

ments of  the  law  until  final  proof  was  due. 

Mathilda  L.    Battilana,   A-30558  (Aug.    2,    1966) 
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Discretionary  grants  of  extensions  of  time  under 
the  desert  land  laws  will  not  be  made  by  the 
Secretary  of  the  Interior  where  to  do  so  would 
result  in  the  agricultural  reclamation  of  desert 
land  in  California  with  water  from  the  Colorado 
River  since  it  is  contrary  to  the  public  interest 
to  increase  the  pressure  on  the  inadequate  water 
supply  in  that  river  presently  available  for  use 
in  California. 

LaVerne  Ficken  Stanton  McCoy,    A-30725 
(Apr.    28.    1967) 

An  application  for  extension  of  time  for  the  sub- 
mission of  final  proof  of  the  reclamation  culti- 

vation of  a  desert  land  entry  is  properly  reject- 
ed where  the  entryman  is  unable  to  show  that 

his  failure  to  reclaim  the  land  in  his  entry 
within  the  statutory  life  of  the  entry  is  due, 
without  fault  on  his  part,   to  unavoidable  delay 
in  the  construction  of  irrigation  works  intended 
to  convey  water  to  the  entry,   and  where  it 
appears,   rather,   that  the  failure  resulted 

largely  from  his  inability  to  obtain  financial 
assistance  or  the  neglect  of  one  with  whom  he 
had  reached  an  agreement  to  do  the  necessary 
work  to  adhere  to  the  agreement. 

Charles  T.    McCormack,  A-30717  (June  30,    1967) 

An  application  for  an  extension  of  time  to  meet 
the  requirements  of  the  desert  land  laws  is 
properly  denied  where  the  entryman  has  not 
shown  satisfactorily  why  efforts  to  obtain  water 
for  irrigating  the  entry  could  not  have  been 
made  during  the  life  of  the  entry,  and  other- 

wise fails  to  show  that  the  delay  in  construc- 
ting irrigation  works  was  unavoidable  and  not 

without  fault  on  his'  part. 

Stanley  L.    Mead.   A-30824  (Nov.    13,    1967) 

A  request  for  an  extension  of  time  in  which  to 
submit  final  proof  on  a  desert  land  entry  is 
properly  denied  when  a  substantial  period  of 
life  remains  to  the  entry. 

Heirs  of  Arthur  A.  Allen,  A-30902  (Mar.  21,  1968) 

DESERT  LAND  ENTRY— Continued 

EXTENSION  OF  TIME  — Continued 

Satisfactory  final  proof  of  the  reclamation, 
irrigation  and  cultivation  of  land  in  a  desert 
land  entry  must  show  that  the  entryman  has 
made  a  bona  fide  effort  to  produce  a  re- 

munerative agricultural  crop.     The  adequacy 
and  the  good  faith  of  his  effort  must  be 
measured    by  the  relationship  which  the  acts 
performed  by  the  entryman  bear  to  the 
reasonable  hope  or  expectation  of  producing 
a  profitable  crop. 

United  States  v.    Elsie  Marie  Knowlton  and 

Horace  J.    Knowlton,    A-30QI  2  (May  21      1968) 

An  application  for  an  extention  of  time  to  submit 
final  proof  of  the  reclamation  and  cultivation  of 
the  land  in  a  desert  land  entry  is  properly  reject' 
ed  where  the  entryman  doe*  not  Bhow  that  hie 
failure  to  reclaim  the  land  In  his  entry  within  the 
statutory  life  of  his  entry  was  due,   without  fault 
on  his  part,   to  unavoidable  delay  in  the  construc- 

tion of  irrigating  works  Intended  to  convey  water 
to  the  entered  land,   but  where  it  appears,  rather, 
that  the  failure  was  the  result  either  of  lack  of 

diligence  in  carrying  to  their  completion  the  re- 
quired acts  of  reclamation  and  cultivation  or  lack 

of  foresight  in  anticipating  the  burden  of  perform- 
ing those  acts. 

Calvin  L.  Howard,  Jenadean  Howard,  A-31060 
(Mar.    17,    1970) 

An  extension  of  time  to  submit  final  proof  of  the  re- 
clamation and  cultivation  of  the  land  in  a  desert 

land  entry  may  be  granted  upon  a  satisfactory 

showing  that  the  entryman's  failure  to  reclaim  the 
land  within  the  statutory  life  of  the  entry  was  due, 
without  fault  on  his  part,   to  unavoidable  delay  In 
the  construction  of  Irrigation  works  intended  to 
convey  water  to  the  entered  land;  to  the  extent 
that  the  failure  to  achieve  timely  reclamation  of 
the  land  Is  attributable  to  financial  reverses  aaf- 
fered  by  entryman  subsequent  to  allowance  of  his 

entry  and  to  unforeseeable  delay,   unrelated  to 
any  act  of  the  entryman,   In  obtaining  necessary 
Irrigation  equipment,  the  delay  will  be  recognized 
as  having  been  unavoidable. 

Majorie  P.   Newcomb.   1  IBLA  183    (Dec.    29,   1970) 

Discretionary  grants  of  extensions  of  time  under 
the  desert  land  laws  will  not  be  made  by  the 
Secretary  of  the  Interior  where  to  do  so  would 
result  in  the  agricultural  reclamation  of  desert 
land  in  California  with  water  from  the  Colorado 
River  since  it  is  contrary  to  the  public  interest 
to  increase  the  pressure  of  the  inadequate 
water  supply  in  that  river  presently  available 
for  use  in  California. 

Heirs  of  Cora  Wood  Duncan,  A-30893 
(Mar.    27,    1968) 

An   application   for  an   extension  of   time 
for   the  submission   of    final  proof  of   a 
desert    land  entry   is   properly    rejected 
where   the  entrywoman   is    unable   to   show 
that   her   failure    to   reclaim  the   land 
in  her  entry  within  the  statutory   life 
of   the  entry    is    due,   without    fault   on 
her  part,    to   unavoidable   delay   in   the 
construction  of   irrigation   facilities 
intended   to    convey  water   to   the  entry, 
and  where    it   appears,    rather,    that   the 
failure   resulted   largely    from  her 
neglect    to   do   the  necessary  work. 
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EXTENSION  OF  TIME  — Continued 

A  second  extension  of  time  to  file  final 

proof  on  the  desert  land  entry  is  prop- 
erly denied  to  an  entrywoman  who  fails 

to  show  that  she  utilized  a  first 
extension  in  a  reasonable  effort  to 
correct  deficiencies  in  her  water  supply. 

Elaine  S.  Stickelman,  9  IBLA  327  (Feb.  13,  1973) 

DESERT  LAND  ENTRY— Continued 

FINAL  PROOF  — Continued 

of  the  entry  on  the  ground  that  the  suspension 
was  improper  will  be  set  aside  and  the  case  will 
be   remanded  for  consideration  under  the 

Secretary  of  Interior's  notice  of  December  2, 
1965,    concerning  the  desert  land  entries  sus- 

pended under  the  Havens   ruling. 

Heirs  of  Arthur  A.    Allen,    A-30372  (Jan.    21, 1966) 

FINAL   PROOF 

Until  patent  issues,   the  Secretary  of  the  Interior 
retains  jurisdiction  to  inquire,   sua  sponte, 
into  the  validity  of  an  entry,   completed  except 
for  issuance  of  the  patent,   and  to  set  it  aside 
for  defects  or  mistakes  existing  on  the  date 
the  entryman  met  the  final  requirements. 

Idaho  Desert  Land  Entries  --Indian  Hill  Group, 
M-36680  (Apr.    5,    1965)  72  I.  D.    156 

When  a  desert  land  entry  is  held  on  appeal  to  the 
Secretary  as  properly  encompassed  within  the 

Maggie  L.    Havens  suspension  but  the  Secretary's 
notice  to  Havens  entrymen,    December  2,    1965, 
was  not  actually  delivered  to  the  appellant,    the 
case  being  on  appeal  to  the  Secretary  on  that 
date,   the  reference  date  for  the  running  of 
compliance  with  the  notice  will  be  the  date  of 
the  decision  on  appeal  rather  than  December  2, 1965. 

Mrs.    Inez  Mae  Moore  Pearson,   A-30507 
(Mar.    31,    1966) 

A  desert  land  entryman  who  drills  a  well  and 
installs  a  pump  and  distribution  system 
having  the  capacity  to  deliver  water  to  his 
entry  insufficient  to  irrigate  the  entire  entry 
is  entitled  to  a  patent  covering  only  that 
portion  of  his  entry  which  can  be  successfully 
irrigated  by  the  water  which  he  has  shown  can 
be  brought  to  his  land  with  the  equipment 
installed  during  the  life  of  his  entry,   and  it 
is  immaterial  that  with  a  larger  pump  he 
could  have  produced  more  water. 

Where  the  evidence  developed  at  a  hearing  is 
insufficient  to  show  how  much  of  an  entry 
can  be  successfully  irrigated  with  the  well, 
pump,   and  distribution  system  installed  by 
the  entryman,   the  case  will  be  remanded  for 
a  further  hearing. 

United  States  v.    Alberta  Hill  Swallow  et  al.  , 

A-30000  (Apr.    8,    1965) 

Where  final  proof  for  a  desert  land  entry  shows  on 
its  face  that  compliance  with  the  requirements 
of  the  desert  land  law  for  reclamation  of  the 

entry  has  not  been  fully  effected  during  the 

statutory  life  of  'the  entry,   but  the  showing  is 
inconclusive  as  to  whether  some  part  of  the 

entry  has  been  properly  reclaimed,   a  contest 
will  be  initiated  to  determine  whether  or  not 

the  entry  should  be  canceled  in  its  entirety  or 
in  part. 

Philip  Hubert  Pitman,   A-30318  (June  10,    1965) 

Where  a  desert  land  entry  has  been  suspended 
under  the  Maggie  L.    Havens  decision  although 
the  suspension  may  be  questionable,  cancellation 

A  further  hearing  will  be  ordered  in  a  desert  land 
contest  on  the  issue  of  the  extent  of  acreage 

which  is  susceptible  of  irrigation  from  the 

water  supply  available  when  the  initial  hearing 
left  resolution  of  that  issue  in  doubt. 

United  States  v.    Bernadine  K.    Lyttle  et  al.  ,A-30471 
.(Apr.    21,    1966) 

Where  desert  land  final  proof  is  insufficient  to 
show  whether  or  not  the  requirements  of  the 
desert  land  law  and  regulations  have  been 
satisfied  during  the  life  of  the  entry  and  the 
entryman  makes  factual  assertions  on  appeal 
which  would  show  that  some  of  the  require- 

ments were  satisfied,   the  proof  should  not 
be  rejected  because  of  the  insufficiency  as 
to  those  requirements,   without  affording  the 
entryman  an  opportunity  to  amend  the  proof 
to  conform  with  the  actual  facts;  if  the  Bureau 
believes  that  the  factual  statements  are  not 

supportable  it  should  then  institute  a  contest 
proceeding  in  which  the  facts  may  be  resolved 
at  a  hearing,   and  should  not  rely  alone  on 

reports  of  field  examinations  by  Bureau  exam- 
iners to  reject  the  proof  without  a  hearing. 

George  R.    Murphy,   A -30448  (July  22,    1966) 

Until  patent  issues,    the  Secretary  of  the  Interior 
retains  jurisdiction  to  inquire,    sua  sponte  ,    into 
the  validity  of  an  entry,    completed  except  for 
issuance  of  the  patent,    and  to  set  it  aside  for 
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defects  or  mistakes  existing  on  the  date  the  entry- 
man  met  the  final  requirements. 

United  States  of  America  v.  Ollie  Mae  Shearman  et 

al.  -  -Idaho  Desert  Land  Entries-  -  Indian  Hill  Group, 
A-30759  (Dec.    30,   1966)  73  1.    D.   386 

Final  proof  on  a  desert  land  entry  is  propeny  re- 
jected and  the  entry  canceled  without  a  hearing 

where  it  is  clear  from  the  record  that  the  entry- 
man  did  not  effect  compliance  with  the  require- 

ments of  the  desert  land  law  for  reclamation  of 
the  entry  during  the  statutory  life  of  the  entry 
and  the  extensions  which  were  granted. 

Satisfactory  final  proof  of  the  reclamation  of  land  in 
a  desert  land  entry  must  show  that  the  entry- 
man  has  constructed  the  irrigation  works 
necessary  to  convey  water  to  all  of  the  irriga- 

ble portions  of  the  entry;  where  the  record 
shows  that  the  life  of  the  entry  was  twice  ex- 

tended upon  showings  of  inability  to  complete 
the  construction  of  required  irrigation  works, 

where,  five  years  after  the  last  reported  acts' of  cultivation  and  reclamation,  the  entryman 
alleged  inability  to  complete  the  required  im- 

provements on  the  entereH  land  because  of 
governmental  interference,  where,  in  response 
to  inquiry  as  to  when  and  by  what  acts  compliance 
with  the  requirements  of  the  law  was  effected, 
the  entryman  alleges,   without  attempt  to  ex- 

plain the  apparent  failure  to  complete  the 
necessary  irrigation  works,  that  he  fully 
complied  with  the  law  and  is  entitled  to  patent, 
and  where  the  allegation  of  full  compliance 
is  patently  inconsistent  with  the  relief  obtained 
after  the  last  work  allegedly  performed,   it  is 
properly  concluded  that  there  has  not  been 
compliance  with  the  reclamation  requirements of  the  law. 

Ruby  M.   Connor.  A-30962  (Apr.    29,   1969) 

Under  principles  of  equitable  adjudication 
embodied   In  43  CFR  1871.1-7   (1972),   a 
desert    land  entryvoman  who   falls  personally 
to  make   final  proof  of  claim  within  the 
period  provided  mav  be  permitted   to  present 
her  proof  and  have  her  claim  adjudicated 
on  its  merits,   where   the  reason  for  her  delav 
Is   compelling. 

DESERT  LAND  ENTRY— Continued 

FINAL  proof  — Continued 

Satisfactory  final  proof  of  the  reclama- 
tion, irrigation  and  cultivation  of  land 

in  a  desert  land  entry  must  show  that  the entryman  has  made  a  bon*  fide  effort  to 
produce  remunerative  agricultural  crops 
The  raising  of  a  crop  without  irrigation is  not  evidence  of  reclamation  of  the land. 

A  desert  land  entryman  may  be  entitled  to 
a  patent  on  those  subdivisions  of  the 
entry  on  which  he  has  installed  an  irri- 

gation system  capable  of  irrigating  the entire  subdivision. 

Final  proof  for  a  desert  land  entry  is 
properly  rejected  where  it  is  estab- 

lished that  the  entryman  has  not  con- 
structed all  of  the  permanent  main  and 

lateral  canals,  or  other  means  to  conduct 
water  necessary  for  the  irrigation  of  all 
of  the  irrigable  land  in  the  entry. 

United  States  v.  Grancer  n.  jenkll 

(May  21,  19  73)     '   

LANDS  SUBJECT  TO 

When  land  has  been  irrigated  and  cultivated 
prior  to  the  filing  of  a  desert  land  application and  remains  in  cultivation  currently,    the 
water  at  all  times  being  supplied  from  a 
well  on  neighboring  patented  property  under 
th<»  manappn-ent  of  the  person  «,Kr>  Ka«  worked 
the  land  xnvolved  and  who  is  the  brother  of 
the  applicant,    the  land  is  effectually  reclaimed and  not  subject  to  desert  land  entry. 

Dorothy  A.   Strait.    A-30436  (Nov.    22,    1965) 

Lands  which  are  known  to  be  underlain  by  de- posits of  oil  shale  are  withdrawn  from  desert land  entry  by  Executive  Order  No     5327  of 
April  15,    1930,  whether  or  not  the  deposits have  been  found  to  be  commercially  valuable 
and  a  desert  land  application  for  such  lands    ' is  properly  rejected. 

Pale  J.    Merrell     A-30527  (May  20, 

Warrlne   F.   Harden.   5  IBLA  194   (rtar.    15,    1972) 

A  report  of  field  examination  is  not  evidence 
on  which  a  desert  land  final  proof  may  be 
rejected  and  the  entry  cancelled.  Where 
final  proof  asserts  full  compliance  with  the 
law,  and  its  showings  are  questioned,  a  con- 

test complaint  should  be  initiated  to  afford 
the  entryman  an  opportunity   for  a  hearing. 

Calvin  L.   Howard.   6   IBLA  285    (June   30,    1972) 

A  desert  land  application  is  properly  rejected  for land  which  is  reported  to  be  valuable  for  oil 
shale  and  therefore  withdrawn  from  disposal  by Executive  Order  No.    5327  of  April  15,    1930. 

Floyd  E.    Lamb.  A-30557  (June  2.    1966) 

Lands  which  are  known  to  be  underlain  by  de- 
posits of  oil  shale  are  withdrawn  from  desert 

land  entry  by  Executive  Order  No.    5327  of 
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LANDS  SUBJECT  TO — Continued 

April  15,    1930,   whether  or  not  the  deposits 
have  been  found  to  be  commercially  valuable, 
and  a  desert  land  application  for  such  lands 
is  properly  rejected. 

The  fact  that  it  may  have  been  indicated  to  an 
applicant  for  a  desert  land  entry  that  the  land 
he  applied  for  is  suitable  for  desert  land  entry 
does  not  entitle  him  to  have  his  application 

allowed  even  though  it  is  subsequently  deter- 
mined that  the  land  has  been  withdrawn  from 

entry. 

David  R.   Rasmussen,   Robert  M.   Martin, 
A-30549  (Oct.    11.   1966) 

Public   lands  which  are  withdrawn  by  a  power 
•lte  classification  are  not  subject   to 
appropriation  under  the  desert  land   laws. 

Lcroy  Martin.   4   IBLA  160   (^ec.    17,    1971) 

Land  within  a   firat    form  reclamation  withdrawal 

la  not  subject   to  desert   land  entry;    there- 
fore,  applications   to  enter   the  withdrawn 

land  Bust  be   rejected,    regardless   of   the 

applicants'    objections   to  the  withdrawal. 

McCain   et   al. .   4  IBLA  188   (Dec.    27, Juanlce 
1971) 

A  desert  land  application  filed  for  lands 

which  are  withdrawn  for  stock-driveway  pur- 
poses at  the  time  of  the  filing  of  the 

application  Bust  be  rejected.  It  cannot  be 

suspended  pending  the  lifting  of  the  with- 
drawal. Even  where  the  purpose  of  a  with- 

drawal cannot  be  oat,  the  withdrawal  Is 
nevertheless  effective  Co  bar  the  disposal 
of  the  land. 

Robert  M.  Ford.  *  IBLA  321  (Feb.  11,  1972) 

A  desert  land  application  filed  for  lands  which 
are  withdrawn  for  reclamation  purposes  at  the 
time  of  the  filing  of  the  application  must  be 
rejected.   It  cannot  be  suspended  pending  the 
lifting  of  the  withdrawal.   Even  where  the 
purpose  of  a  withdrawal  cannot  be  met,  the 
withdrawal  is  nevertheless  effective  to  bar 

the  disposal  of  the" land. 

Ralph  J.  Mellln.  6  IBLA  193   (June  19,  1972) 

Under  43  CFR  2091.1,  2322.1  and  2520.0-8, 
an  application  for  deaert  land  entry  which 
covers  land  withdrawn  for  reclamation  pur- 

poses must  be  rejected  pro  tanto  and  will 
not  be  held  in  suspense  pending  restoration 
of  the  land  from  withdrawal. 

Edith  0.  Fisher,  17  IBLA  258  (Sept.  25,  1974) 
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DESERT  LAND  ENTRY— Continued 

RELIEF  ACTS 

Where  a  desert  land  entry  has  been  assigned 
subsequent  to  Mar.    4,    1929,   the  assignee  is 
not  entitled  to  the  relief  afforded  by  the  act  of 
Mar.    4,    1929,   as  amended,   43  U.  S.  C. 
(1958  Ed.  )  339,   or  the  act  of  Mar.    4,    1915, 
as  amended,   43  U.S.  C.   (1958  Ed.  )  338,   which 
allow  entrymen,   under  certain  prescribed 

circumstances,    iu  purcnase  the  lands  embraced 
within  their  entries. 

Stephen  H.    Clarkson,   A-30438  (Mar.    25.    1965) 
   72  1.  D.    138 

A  desert  land  entryman  is  properly  denied  the 
right  to  purchase  his  entry  under  the  act  of 
February  14,    1934,    where  the  agricultural 
reclamation  of  the  land,   which  is  situated  in 
the  Imperial  Irrigation  District  service  area, 
would  require  the  use  of  Colorado  River  water. 

La  Verne  Ficken  Stanton  McCoy,  A -'072  5 

(Apr.   28,    1967) 

A  request  to  purchase  a  desert  land  entry  in 
California  under  the  act  of  Feb.    14,   1934,  i 

properly  denied  where  the  agricultural  re- 
clamation of  the  land  would  require  use  of 

Colorado  River  water. 

Heirs  of  Belle  Agnew.  A-30921  (Oct.   4,    1968) 

A  desert  land  entryman  is  properly  denied  the  right 
to  purchase  his  entry  under  the  act  of  Feb.   14, 
1934,  where  he  cannot  establish  to  the  satisfac- 

tion of  the  Secretary  that  there  is  no  reasonable 
prospect  that  he  would  be  able  to  secure  water 
sufficient  to  effect  reclamation  of  the  irrigable 

land  in  the  entry  or  any  legal  subdivision  there - 
.of,  the  evidence  indicating  that  water  is  avail- 

able by  drilling  wells. 

Vivian  M.   Cormany,   Executrix  of  the  Estate  of 
Herbert  J.    Vatcher,  Jr.  ,   A-31021  (Oct.    31,    1969) 

One  who  has  acquired  his   Interest   in  a  desert  land 
entry  by  purchase   in  1949   cannot   purchase   the 
entry  under  the  provisions  of   the  act  of  March  4, 
1929,   which  authorizes   purchases  only  by  an 
assignee  under  an  assignment  made  prior   to  March  4. 
1929. 

C.   Arden  Gingery,    Michiko  Shiota  (Gingery), 
2  IBLA  351  (June  23.    1971)  78  I.  D.  218 

Since  the  allowance  of  an  application  to 
purchase  a  deaert   land  entry  under  the 

Act  of  February  14,   1934',   la  within 
the  discretion  of  the  Secretary,    such 
an  application  ia  properly  rejected 
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RELIEF  ACTS  — Continued 

where  the  entry  lies  in  a  block  of 
public  land  having  high  recre- 

ational, scientific  and  natural  values. 

Heirs  of  Hermann  H.  and  Hugo  Goldschmidt 

5  IBLA  264  (Mar.  28,  W72)   S_Si«. 

SUSPENSIONS 

Where  a  desert  land  entry  has  been  suspended 
under  the  Maggie  L.    Havens  decision  although 
the  suspension  may  be  questionable,  cancellation 
of  the  entry  on  the  ground  that  the  suspension 
was  improper  will  be  set  aside  and  the  case  will 
be  remanded  for  consideration  under  the 

Secretary  of  Interior's  notice  of  December  2, 
1965,    concerning  the  desert  land  entries  sus- 

pended under  the  Havens  ruling. 

Heirs  of  Arthur  A.    Allen,    A-30372  (Jan.    21, T966T 

When  the  record  is  not  completely  clear  and 
circumstantial  evidence  indicates  the  prob- 

ability that  a  desert  land  entry  which  would 
have  expired  in  1919  was  extended  for  a 
further  three  year  period,   it  will  be  so  held 
and  the  entry  be  considered  to  have  been  alive 
so  as  to  benefit  from  the  Mount  Signal  Canal 
Company  suspension  and  Maggie  L.    Havens 
decision;  and  approval  of  a  subsequent  assign- 
ment  of  the  entry  will  not  be  disturbed. 

When  a  desert  land  entry  is  held  on  appeal  to  the 
Secretary  as  properly  encompassed  within  the 
Maggie  L.   Havens  suspension  but  the  Secretary's 
notice  to  Havens  entrymen,   December  2,    1965, 
was  not  actually  delivered  to  the  appellant,   the 
case  being  on  appeal  to  the  Secretary  on  that 
date,    the  reference  date  for  the  running  of 
compliance  with  the  notice  will  be  the  date  of 
the  decision  on  appeal  rather  than  December  2, 1965. 

Mrs.   Inez  Mae  Moore  Pearson,   A-30507 
TMar.    31,   1966) 

A  desert  land  entry  which  is  within  the  service 
area  boundaries  of  the  Coachella  Valley  County  , 
Water  District  but  which  has  been  declared 
ineligible  to  receive  water  from  the  Colorado 
River  because  of  its  soil  classification  is  to  be 

treated  the  same  as  those  lying  outside  the 
service  area  boundaries  for  the  purposes  of  the 
notice  of  the  Secretary  of  the  Interior,  dated 
December  2,  1965,   relating  to  desert  land 
entries  suspended  pursuant  to  the  Maggie  L. 
Havens  decision. 

Heirs  of  Arthur  A,  Allen,  A-30902  (Mar.  21.  1968) 

DESERT  LAND  ENTRY— Continued 

SUSPENSIONS  — Continued 

Since  the  suspension  of  desert  land  entries  under 

the  policy  ar-nounced  in  Maggie  L.  Havens.  A-55 
(October  11,  1923),  was  subject  to  termination 
whenever  the  Secretary  found  good  reason  to  do 

to,  the  Secretary  is  authorized,  when  he  deter 
mines  that  thsre  is  no  public  purpose  to  be 
served  by  continuing  the  suspension  of  entries 
suspended  for  almost  50  years,  to  terminate  th 

suspension  without  notice  or  hearing  and  to 

restore  the  entries  to  the  condition  -hey  were 
In  on  the  date  of  the  suspension. 

Where  part  of  a  desert  land  entry  suspended  under 

the  policy  announced  in  M.-tagle  L.  Havens.  A-55 
(October  11,  1923),  has  been  held  by  the  Unite 
States  under  lease  for  use  by  the  Department  o 

the  Navy  for  purposes  which  make  it  impossible 
for  the  entryman  to  reclaim  the  entry,  the  ter 
•nation  of  the  Havens  suspension  while  the  land 
remains  under  lease  should  not  work  to  the  det 

ment  of  the  entryman  and  the  entry  is  to  remai 
suspended  until  it  is  determined  that  the  Unit 
States'  occupation  has  ceased  or  is  no  longer 
obstacle  to  reclamation. 

C.  Arden  Gingery,  Michiko  Shiota  (Gingery), 

2  IBLA  351  (June  23,  1971)        78  1.  D.  218 

WATER  RIGHT 

Where  a  desert  land  applicant  shows  that  he  has 
available  a  sufficient  amount  of  water  to  irrigate 
approximately  50  acres  of  desert  land,   and  when 
it  appears  that  he  plans  to  develop  the  desert 
land  in  conjunction  with  an  existing  farming  op- 

eration,   the  application  may  be  allowed  as  to 
such  legal  subdivisions  as  the  applicant  has 
water  in  sufficient  supply  to  fully  irrigate,   and 
the  application  will  be  rejected  as  to  the  re- 

maining lands  applied  for. 

Ewing  T.   Skinner,   A-30468  (Apr.    5,    1966) 

EMINENT  DOMAIN 

The  act  of  March  3,    1901,   31  Stat.    1084,   25 
U.S.  C.   sec.   357  (1964)  authorizes  the  State  of 
Alaska  to  condemn  Native  allotments   granted 
pursuant  to  the  act  of  May  17,    1906,   34  Stat. 
197,   as  amended,   act  of  August  2,    1956,   70 
Stat.    954  and  Native  townsite  lots  granted  pur- 

suant to  the  act  of  May  25,    1926,   44  Stat.    629. 

Condemnation  of  Alaska  Native  Allotments  and 
Native  Townsite  Lots  Under  25  U.  S  C    sec     357 

(1964],    M-36763  (Apr.    28,    1967)   ''   
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EMINENT  DOMAIN — Continued 

Legislation  appropriating  funds  for  the  taking  of 
Indian  trust  or  restricted  lands  does  not  author- 

ize the  use  of  such  funds  to  compensate  for  the 
taking  of  land  held  in  fee  simple.     (Acts  of 
October  3,    1962,    76  Stat.    698  and  704). 

Provision  for  Payment  for  the  Taking  of  Non- Trust 
and  Non-Restricted  Lands  on  Lower  Brule  and 
Crow  Creek  Indian  Reservations  for  Big  Bend 

Dam  Project,    M-36740  (Nov.    17,    1967) 

ENLARGED  HOMESTEADS 

GENERALLY 

In  the  absence  of  statutory  authority  the  Depart- 
ment has  no  authority  to  grant  a  suspension  of 

cultivation  requirements  or  to  extend  the  life 
of  an  enlarged  homestead  entry  because  of 
agricultural  economic  conditions  or  agricultural 
controls. 

Arlin  R.    Godderidge,   A-30214  (Mar. 

965) 

No  right  to  enter  land  can  be  obtained  under  sec. 
7  of  the  Enlarged  Homestead     Act  unless  an 
applicant  has  filed  final  proof  on  an  entry 
previously  made  under  the  act  and  desires 
to  enter  additional  land  which,   with  the  land 
already  entered,  will  not  exceed  320  acres. 

Beryl  L.    Kleitz,   A-30344  (July  23,    1965) 

A  person  who  has  patented  an  original  homestead  of 
less   than  one  quarter   section   Is  entitled   to  obtain 
an  enlarged  homestead  entry  for  additional   lands 
not   to  exceed   320  acres  when  added   to  his  original 
homestead. 

August  H.    Snyder,    7   IBLA  347    (Sept.    28,    1972) 

APPLICANTS 

The  right  to  make  homestead  entry  under  the 
Enlarged  Homestead  Act  is  confined  to  per- 

sons qualified  to  make  entry  under  the  gen- 
eral homestead  laws  of  the  United  States, 

and  one  who  is  the  proprietor  of  more  than 
160  acres,  of  land  is  not  qualified  to  make 
entry  under  the  Enlarged  Homestead  Act. 

The  owner  of  one-half  of  1,480  acres  of  land 
is  properly  found  to  be  the  owner  of  at 
least  740  acres  of  land  and,   therefore,   not 
qualified  to  make  entry  under  the  homestead 
laws  of  the  United  States. 

ENLARGED  HOMESTEADS— Continued 

APPLICANTS  — Continued 

In  applying  departmental  regulation  43  CFR  2511.1(b) 
(4) ,  which  disqualifies  a  person  from  acquiring  a 
homestead  entry  when  he  owns  more  than  160  acres  of 

land  in  the  United  States,  to  applications  for  addi- 
tional entries  under  the  Act  of  February  20,  1917, 

only  lands  acquired  by  the  applicant  under  other 
than  the  homestead  laws  are  to  be  considered  In 

testing  the  qualifications  of  the  applicant. 

An  applicant  for  an  additional  enlarged  homestead  pur- 
suant to  section  7  of  the  Enlarged  Homestead  Act 

need  only  show  as  to  land  ownership,  that  the  tract 

applied  for  together  with  other  land  he  has  entered 
or  acquired  under  the  nonmineral  public  land  lawa 
will  not  exceed  480  acres. 

August  H.  Snyder,  7  IBLA  347  (Sept.  28,  1972) 

CANCELLATION 

An  enlarged  homestead  final  proof  is  properly 
rejected  and  the  entry  canceled  when  the  final 
proof  shows  on  its  face  that  the  cultivation 
requirements  have  not  been  met  because  there 
has  been  no  cultivation  during  the  last  three 
entry  years  and  the  entryman  has  received, 
compensation  from  the  Government  under  the 
Soil  Bank  Act  for  removing  the  land  from 
cultivation. 

Arlin  R.    Godderidge.   A-30214  (Mar.    30,    1965) 

CULTIVATION 

An  enlarged  homestead  final  proof  is  properly 
rejected  and  the  entry  canceled  when  the  final 
proof  shows  on  its  face  that  the  cultivation 
requirements  have  not  been  met  because  there 
has  been  no  cultivation  during  the  last  three 
entry  years  and  the  entryman  has  received 
compensation  from  the  Government  under  the 
Soil  Bank  Act  for  removing  the  land  from 
cultivation. 

In  the  absence  of  statutory  authority  the  Depart- 
ment has  no  authority  to  grant  a  suspension  of 

cultivation  requirements  or  to  extend  the  life 
of  an  enlarged  homestead  entry  because  of 
agricultural  economic  conditions  or  agricul- 

tural controls. 

Arlin  R.    Godderidge,   A-30214  (Mar.    30,    1965) 

Beryl  L.    Kleitz,   A-30344  (July  23,    1965) 
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ENLARGED  HOMESTEADS — Cont inued 

LANDS   SUBJECT  TO 

An  enlarged  homestead  application  is  properly 
rejected  when  at  the  time  of  application  the 
land  applied  for  has  been  withdrawn  for 
reclamation  purposes  from  all  forms  of 
appropriation  under  the  public  land  laws. 

Philip  Rex  Kleitz,  A-30315  (June  8,   1965) 

Land  in  a  stock^Jriveway  withdrawal  is  not  sub- 
ject to  petition-application  under  the  enlarged 

homestead  law;  a  petition- application  for  such 
land  is  properly  rejected  and  will  gain  the 
applicant  no  rights  or  preference  even  if  the 
withdrawal  is  later  revoked. 

Reed  F.   Adams,  A-30950  (Oct.    16,    1968) 

ENVIRONMENTAL  POLICY  ACT  OF  1969 
— Continued 

It  Is  proper   to  require  one  making  an  oil 

and  gas  lease  offer  to  consent  to  stipu- 
lations deemed  necessary   to  protect   the 

land  and  surface  resources   from  undue 
damage  by  exploratory  operations,   as   a 
condition  precedent   to   issuance  of   the 
lease,   pursuant   to   the  mandate  of   the 
Congress  expressed   In   the  National 
Environmental  Policy  Act  of   1969. 

John  Oakason,   3  IBLA  148  (Aug.   26,    1971) 

It   Is   proper   to   require   one   making  an   oil   and   gas 
lease   offer   to  consent   to   stipulations   deemed 
necessary   to  protect    the   land   and   surface 
resources    from  undue   damage  by   exploratory 
operations,    as   a  condition  precedent    to   issuance 
of   the   lease,   pursuant    to    the  mandate   of    the 
Congress   expressed   in  the  National   Environmental 
Policy  Act   of   1969. 

Quantex  Corporation  et   al, 1971) IBLA   31    (Oct.    28, 
78   I.D.    317 

PROOF 

An  enlarged  homestead  final  proof  is  properly 
rejected  and  the  entry  canceled  when  the  final 
proof  shows  on  its  face  that  the  cultivation 
requirements  have  not  been  met  because  there 
has  been  no  cultivation  during  the  last  three 
entry  years  and  the  entryman  has  received 
compensation  from  the  Government  under  the 
Soil  Bank  Act  for  removing  the  land  from 
cultivation. 

Arlin  R.   Godderidge,  A-30214  (Mar.    30,    1965) 

ENVIRONMENTAL  POLICY  ACT  OF  1969 
(See  also  National  Environmental 

Policy  Act  of  1969) 

An  application  for  a  hard  rock  prospecting 

permit  for  acquired  lands  within  an  exper- 
imental watershed  in  a  national  forest 

Is  properly  rejected  where  the  Forest 
Service  refuses  to  consent  to  allowance 

of  the  application  because  of  possible 
adverse  effects  to  the  watershed,  and  Its 

reasons  are  consistent  with  the  purposes  for 
which  the  lands  were  acquired  and  with  the 
ecological  factors  expressed  in  the  National 
Environmental  Policy  Act  of  1969. 

Henry  N.  Gerritsen  and  John  Xanthos,  3  IBLA  90 

(Aug.  9.  1971) 

ENVIRONMENTAL  QUALITY 
(See  also  Water  Pollution  Control) 

GENERALLY 

Where  a  technical  examination  has  established  that 

phosphate  prospecting  operations,  if  conducted  un- 
der appropriate  permit  stipulations,  would  not  have 

any  significant  impact  on  the  environment,  but  it 
is  feared  that  if  the  prospecting  resulted  In  the 
discovery  of  commercial  deposits  damage  to  the  im- 

portant watershed  might  result  from  actual  mining 
operations,  the  prospecting  permit  may  be  allowed 
subject  to  the  express  condition  that  no  preference 
right  lease  will  issue  until  and  unless  an  environ- 

mental impact  analysis,  accomplished  in  accordance 
with  the  National  Environmental  Policy  Act  of  1969, 
indicates  that  the  ore  can  be  successfully  extract- 

ed without  significant  adverse  environmental  effect. 

Stanford  R.  Mahoney.  L2  IBLA  382  (Aug.  24,  1973) 

Pursuant  to  Its  exercise  of  the  delegated  authority 
of  the  Secretary,  the  Bureau  of  Land  Management 
may  require  the  acceptance  of  special  stipulations 
as  a  condition  precedent  to  the  issuance  of  oil 

and  gas  leases  of  public  lands  where  such  stipu- 
lations are  designed  for  the  protection  of  other 

resources  and  environmental  attributes  and  do 

not  unreasonably  interfere  with  the  lessee's 
rights  of  enjoyment.   It  is  the  Bureau's  respon- 

sibility to  impose  stipulations  which  are  neces- 
sary, appropriate  and  reasonably  related  to  oil 

and  gas  activities,  but  stipulations  which  would 
forbid  the  lessee  to  occupy  the  surface  must  be 
justified  by  adequate  reasons  in  order  to  be 
sustained  on  appeal. 

Bill  J.  Maddox,  17  IBLA  234  (Sept.  19,  1974) 



305 

;NVIRONMENTAL  QUALITY— Continued 

GENERALLY  — Continued 

As  a  condition  precedent  to  the  issuance  of  an 
oil  and  gas  lease,  the  Department  of  the 
Interior  may  require  an  applicant  to  accept 
reasonable  surface  management  stipulations, 
not  inconsistent  with  the  purposes  for  which 
the  lease  is  issued,  in  order  to  protect  the 
environmental  quality  of  the  land. 

The  financial  burden  of  complying  with  environ- 
mental protection  stipulations  is  the  sole 

responsibility  of  the  lessee. 

Duncan  Miller,  18  IBLA  71  (Nov.  25,  1974) 

Although  the  Bureau  of  Land  Management  may 
require  such  special  stipulations  as  are 
necessary  for  the  protection  of  the  lands 
embraced  in  any  lease,  proposed  special 
lease  stipulations  must  be  supported  by 
valid  reasons  which  will  be  weighed  by  this 
Department  with  due  regard  for  the  public 

Interest.   It  is  the  Bureau's  responsibility 
to  impose  stipulations  which  are  necessary, 
appropriate  and  reasonably  related  to  oil 
and  gas  activities,  but  stipulations  which 
would  forbid  the  lessee  to  occupy  the  surface 
must  be  Justified  by  adequate  reasons  in 
order  to  be  sustained  on  appeal. 

A.  A.  McGregor,  18  IBLA  74  (Nov.  25,  1974) 

SQUITABLE  ADJUDICATION 

GENERALLY 

When  a  homestead  entry  has  been  canceled  for 
failure  to  submit  timely  final  proof  and 
reinstatement  denied  and  it  appears  that 
there  are  mitigating  circumstances  for 
failure  to  file  final  proof  and  that  final 
proof  may  show  that  the  entrywoman  has 
complied  or  substantially  complied  with  the 
requirements  of  the  homestead  law,   the 
entrywoman  should  be  permitted  to  file 
such  proof,    in  accordance  with  equitable 
adjudication. 

Ruth  Gary,  A-30329  (Aug.    6,   1965) 

A  decision  holding  a  desert  land  entry  for 
cancellation  will  be  vacated  and  the  case 
remanded  for  further  proceedings  where 
during  the  pendency  of  a  petition  for    re- 

consideration the  Department  adopts  a 
policy  concerinig  similar  entries  per- 

mitting them  to  proceed  to  patent  in 
certain  circumstances  under  principles  of 
equitable  adjudication. 

Clifton  O.    Myll,   A- 29920  (Supp.II)  (Dec.    28, 
1965)  72  I.  D.    536 

EQUITABLE  ADJUDICATION— Continued 

GENERALLY  — Cont^aued 

Where  a  hearing  examiner  holds  that  desert 
land  entries  should  be  canceled  for  failure 
of  the  entrymen  to  meet  the  requirements  of 
cultivation  and  reclamation  within  the  extended 

life  of  the  entries  and  the  entrymen's  appeal 
from  that  decision  to  the  Director,    Bureau  of 
Land  Management,   is  dismissed  because  of  a 
procedural  defect,   the  dismissal  of  the  appeal 
will  not  prejudice  an  application  by  the 

entrymen  to  the  Director  for  equitable  adjudi- cation of  their  entries. 

United  States  v.    Billy  Lee  Routh  et  al.  ,   A-30457 
(Nov.    17,    1965) 

Equitable  adjudication  is  properly  denied  a  home- 
stead entryman  where  it  appears  that  there 

has  not  been  substantial  compliance  with  the 
cultivation  requirements  of  the  law. 

United  States  v..  Richard  Dean  Lance,  A-30553 
(July  27.    1966)  73  I.  D.  218 

When  a  desert  land  entryman  appeals  to  the 
Director,   Bureau  of  Land  Management,   from 

a  hearing  examiner's  decision   canceling   his 
entry  for  noncompliance  with  the  requirements 
of  the  law  and  the  entryman  requests,   in  the 
alternative,   that  relief  be  granted  by  way  of 
equitable  adjudication,   the  Director  can,   and 
should,  act  or.  the  request  if  he  holds  that 
the  entryman  had  not  fully  complied  with  the law. 

United  States  v.    Ruth  Edna  Ogden,  A-30833 
(Dec.    20,    1967) 

Equitable  adjudication  is  not  available  to  a  home- 
stead entryman  in  the  absence  of  substantial 

compliance  with  the  requirements  of  the  home- 
stead laws. 

United  States  v.    Lloyd  W.   Booth,  A-30994 
(May  27,    1969)  76  I.  D.  73 

When  a  homestead  entry   has  been   canceled   for 
failure   to  submit    timely   final   proof   and 
reinstatement   has   been   denied   and    it    appears 
that   there  are  mitigating   circumstances    for failure   to   file   timely   final   proof,    the 
entry  will   be   reinstated   and    the    case 
remanded   for   further  consideration    in 
accordance  with  equitable  adjudication. 

Juanita  J.   Anderson.    4   IBLA  170   (Dec.    23,    1971) 

Where   applicants   for  Alaska  Native  allotments 
delivered  their  evidence  of  occupancy  to  the 
agency  office  of  the  Bureau  of  Indian  Affairs 
which  held   them  past   the  time  when  they  were 
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EQUITABLE  ADJUDICATION— Continued 

GENERALLY  — Continued 

EQUITABLE  ADJUDICATION— Continued 

GENERALLY  — Continued 

required  to  be  filed  with  the  Bureau  of 
Land  Management ,  absent  any  evidence  that 

th<>.  delay 8  were  occasioned  through  the 
fault  of  the  respective  applicants,  the 
rejection  of  those  documents  will  be  set 
aside,  the  documents  received  and  the  entries 
reinstated  in  accordance  with  the  principles 
of  equitable  adjudication. 

Where  applicants  for  Alaska  Native  allotments 
delivered  their  evidence  of  occupancy  to 
the  agency  office  of  the  Bureau  of  Indian 
Affairs  which  held  them  past  the  time  when 
they  were  required  to  be  filed  with  the 
Bureau  of  Land  Management,  equitable  relief 
is  available  under  43  CFR  1871.1-1.(1972), 
the  error  or  informality  having  been 
satisfactorily  explained  as  being  the  result 
of  some  obstacle  over  which  the  parties  had 
no  control. 

Julius  F.  Pleasant,  John  Moore.  Ella  Wasslll'e. 
5  IBLA  171  (Mar.  14,  1972) 

Equitable  adjudication  may  be  invoked  to 
permit  consideration  and  reinstatement 
of  a  headquarters  site  purchase  appli- 

cation where  a  survey  deposit  was  not 

paid  within  the  time  required,  but 
substantial  compliance  of  the  law 
otherwise  has  been  alleged,  and  the 
claim  was  initiated  before  the  land  was 

withdrawn  by  Public  Land  Order  No.  4582. 

Beverly  J.  Hayes,  8  IBLA  287  (Dec.  6,  1972) 

The  right  of  a  homesteader  to  equitable  adjudi- 
cation is  determined  as  of  the  date  on  which 

he  has  substantially  complied  with  the  home- 
stead law,  and  this  right  is  not  affected  by 

a  subsequent  withdrawal  under  the  Alaska 
Native  Claims  Settlement  Act,  43  U.S.C.A. 
$  1610  (1972). 

Francis  I.  Hunt,  8  IBLA  390  (Dec.  19,  1972) 

Where  a  claimant  under  public  land  laws  involv- 
ing requirements  of  settlement  or  improvement 

of  a  claim  alleges  substantial  compliance  with 
the  law  within  a  statutory  required  period, 
but  has  failed  to  submit  required  proofs  of 
compliance  within  that  time,  relief  may  be 

afforded  under  43  U.S.C.  §§  1161-1164  (1970), 
and  the  implementing  regulation,  43  CFR  Part 
1870  (1972),  to  permit  equitable  adjudication 
of  late  proofs  on  their  merits. 

Equitable  adjudication  may  be  invoked  to  permit 
consideration  of  a  trade  and  manufacturing 
site  purchase  application  which  was  not  filed 
within  the  time  required  where  substantial 
compliance  with  the  law  has  been  alleged  and 
the  reason  given  for  the  delay  in  filing  the 
application  is  compelling. 

Where  the  claimant  of  a  headquarters  site 

alleges  the  timely  filing  of  an  applica- 

tion to  purchase  and  a  petition  for  sur- 
vey, and  such  allegation  is  found  worthy 

of  belief  despite  the  absence  of  any 
record  of  the  filing,  and  where  her 
failure  to  tender  the  filing  fee  is 

satisfactorily  explained  as  being  the 
result  of  ignorance  or  mistake  within 
the  ambit  of  43  CFR  1871.1-1  and  there 
is  no  indication  of  bad  faith,  equitable 

adjudication  will  be  afforded  on  the 
basis  of  substantial  compliance  with 

all  other  requirements  of  the  law  and 

regulations . 

Lucille  M.  Frederick,  10  IBLA  85  (Mar.  8,  1973) 

Elizabeth  Hickethier.  6  IBLA  306  (July  11,  1972) 

Where  a  claimant  under  public  land  laws 
involving  requirements  of  settlement 
or  improvement  of  the  claim  alleges 
substantial  compliance  with  the  law 
within  a  statutorily  required  period, 
but  has  failed  to  submit  required 
proof 8  of  compliance  within  that  time, 
relief  may  be  afforded  under  43  U.S.C. 

§§  1161-1164  (1970),  and  the  implementing 
regulation,  43  CFR  Part  1870  (1972)  ,  to 
permit  equitable  adjudication  of  late 
proofs  on  their  merits. 

Whereby  an  order  of  a  state  court  the  claimant  of 
a  trade  and  manufacturing  site  is  enjoined  from 

making  any  physical  change  in  other  nearby  land, 
while  allowing  him  continued  access  to  his  claim, 

the  judicial  restraint  on  the  claimant's  use  of 
the  other  land  will  not  serve  to  toll  the  running 

of  the  five-year  statutory  life  of  the  claim,  and 
the  fact  that  he  finds  it  difficult  or  impossible 

to  bring  vehicles,  construction  equipment  and 
building  materials  to  the  claim  and  conduct  a 
business  thereon  will  not  afford  any  basis  for 

equitable  adjudication. 

Bernard  L.  Marsh,  12  IBLA  371  (Aug.  20,  19731 

Equitable  adjudication  may  be  invoked  to 

permit  consideration  of  a  homesite  pur- 
chase application  which  was  not  filed 

within  the  time  required,  where  substan- 
tial compliance  with  the  law  has  been 

alleged,  and  the  claim  was  initiated 
before  the  land  was  withdrawn  by  Public 
Land  Order  No.  4582. 

Herbert  W.  Slmms,  7  IBLA  51  (Aug.  4,  1972) 

Failure  to  exercise  timely  the  conversion 

right  granted  under  the  Geothermal  Steam 
Act  of  1970  to  lessees,  permittees  and 
mineral  claimants  fos  lands  embraced  within 
the  limits  of  their  lease,  permit  or  claim, 
is  not  within  the  ambit  of  the  equitable 

adjudication  authority. 

Geothermal  Resources  International.  Inc.,  17  IBLA 
231  (Sept.  18,  1974) 
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EQUITABLE  ADJUDICATION — C on t inued 

EXCUSABLE  NEGLECT 

EQUITABLE  ADJUDICATION— Continued 

SUBSTANTIAL  COMPLIANCE  — Continued 

Vhen  a  homestead  entry  has  been  canceled  for 
failure  to  submit  timely  final  proof  and 
reinstatement  has  been  denied  and  It  appears 
that  there  are  mltigatinR  circumstances  for 
failure  to  file  timely  final  proof,  the 
entry  will  be  reinstated  and  the  case 
remanded  for  further  consideration  In 

accordance  with  equitable  adjudication. 

Juanlta  J.  Anderson,  4  IDLA  170  (Dec.  23,  1971) 

SUBSTANTIAL  COMPLIANCE 

Equitable  adjudication  is  properly  denied  a  desert 
land  entryman  who  has  an  entry  affected  by  the 
notice  of  December  2,  196  5,  applicable  to  entries 
suspended  under  the  Maggie  L.  Havens  case, 
and  who  had  not  on  the  date  of  the  notice  actu- 

ally reclaimed  his  entry  or  been  in  the  process 
of  actually  and  diligently  reclaiming  his  entry. 

La  Verne  Ficken  Stanton  McCoy,  A-30725 

(Apr.   28,    1967) 

Cases  subject  to  equitable  adjudication  are  limited 

by  statute  to  those  entries  where  there  has 
been  substantial  compliance  with  the  law;  a 

request  to  refer  a  mining  case  to  the  "Board 

of  Equitable  Adjudication"  cannot  be  granted 

where,  pursuant  to  a  contest,  a  claim  is  de- clared invalid  for  lack  of  discovery,   since 

where  there  is  no  discovery  there  is  no  com- 
pliance with  the  mining  law. 

United  States  v.   Ida  McClarty  Johnson,  Adminis- 
tratrix,  A-30853  (Mar.    7,    1968) 

The  equitable  adjudication  authority  of  the  Secretary 
of  the  Interior  does  not  extend  to  the  validating 
and  patenting  of  a  placer  mining  claim  located  on 
land  included  in  a  powersite  classification  since 
there  cannot  be  substantial  compliance  with  the 
mining  laws  in  the  case  of  claims  located  on  land 
withdrawn  from  mining  location. 

Pacific  Coast  Gasoline  Company,   A-31120 
(Apr.    17,    1970) 

Under  the  general  principles  of  equitable 
adjudication  an  applicant   for  purchase  of 
a  trade  and  manufacturing  site  claim  who 
filed  his   application  2  days  after  the 
expiration  of  the  5  year  statutory  period 
allowed  for  such  filing  may  have  his  claim 
adjudicated  on  Its  merits.      43  U.S.C. 
5  687a-l  (1970). 

C.   Rick  Houston.   5  IBLA  71   (Hsr.    1,    1972) 

Under  principles  of  equitable  adjudication 
embodied  In  43  CFR  1871.1-7   (1972),   a 
desert   land  entrywoman  who  falls  personally 
to  make   final  proof  of  claim  within  the 
period  provided  may  be  permitted  to  present 
her  proof  and  have  her  claim  adjudicated 
on  Its  merits,  where   the  reason  for  her 
delay  is  compelling. 

Warring  F.  Harden.  5  IBLA  194  (Mar.   15,   1972) 

Equitable  adjudication  Is  not   available  to  a 
homestead  entrywoman  In  the  absence  of  sub- 

stantial compliance  with  the  requirements 
of   the  homestead  law. 

Lola  A.   Mayer,    7   IBLA  127    (Aug.   24,   1972) 

Equitable  adjudication  may  be  Invoked   to 
permit  consideration  of  a  homes! te  purchase 
application  which  was  not  filed  within  the 
time  required  where  substantial  compliance 
with  the  law  la  asserted  and  the  delay  Is 
satisfactorily  explained. 

Richard  Lee  Parrens.    7  IBLA  133   (Aug.    25,   1972) 

Equitable  adjudication  may  be  Invoked  to 
permit  consideration  of  an  application 
to  purchase  a  trade  and  manufacturing 
site  which  was  not   filed  within  the   time 
required,  where  substantial  compliance 
with   the   law   is   asserted  and   the   delay   is 
satisfactorily  explained. 

Alvin  R.   Aspelund.    7  IBLA  165    (Aug.    31,    1972) 

Equitable  adjudication  may  be   invoked   to  permit   consid- 
eration of   an  application   to  purchase  a  headquarters 

site  which  was  not   filed  within   the   time   required 
where  substantial   compliance  with   the   law  is  asserted 
and   the  delay   is  satisfactorily  explained. 

Car la  D.    Botner,    7   IBLA  335    (Sept.    26,    1972) 

Equitable  adjudication  is  not  available  to  a  homestead 

entryman  in  the  absence  of  substantial  compliance 

with  the  requirements  of  the  homestead  laws. 

United  States  v.   Russell  G.   Wells,    z  IBLA  247 

(May  10,    1971)  ■>«  I.  D.    163 

The  equitable   adjudication  statute,   43  U.S.C. 
SS   1161,   et   seq.      (1970),    is   intended  to 
vest  discretion  in  the  Secretary  to   grant 
patents  or  other  relief,    despite  some  lack 

of   compliance  with  a  statutory   requirement, 
where   there  has  been  substantial   good   faith 
compliance  with   the   requirements   of  the  home 
stead  law  as   a  whole. 
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EQUITABLE  ADJUDICATION— Continued 

SUBSTANTIAL  COMPLIANCE  — Continued 

EVIDENCE— Continued 

GENERALLY  — Continued 

Although  homestead  residence  was  made  and 
improvements  were  erroneously  located  on 
withdrawn  lands,  patent  may  still  issue  as 

to  the  nonwithdrawn  portion  under  the  doc- 
trine of  equitable  adjudication,  where  the 

entryman  relied  upon  erroneous  information 
furnished  by  a  State  Office,  he  exercised 
reasonable  care  and  good  faith  in  seeking 

to  determine  the  boundaries,  and  his  resi- 
dence and  improvements  are  adjacent  to  the 

remaining  land. 

Francis  I.  Hunt.  8  IBLA  390  (Dec.  19,  1972) 

Where  the  evidence  adduced  at  the  hearing  of 
the  contest  of  the  validity  of  a  mining  claim 
is  inadequate  to  establish  whether  the  claimants 

have  earned  the  right  to  receive  a  patent  pur- 
suant to  30  U.S.C.  §  38  (1970),  the  case  will 

be  remanded  for  the  taking  of  further  evidence 
and  the  rendering  of  a  decision  limited  to 
that  issue. 

United  States  v.  Mike  Guzman,  Sr.  and  Mike 
Guzman.  Jr.,  18  IBLA  109  (Dec.  5,  1974) 

81  I.D.  685 

Tiere  the  final  proof  of  a  homestead  entryman  seeking 
commutation  shows  that  he  was  an  alien,  that  he  had 
not  met  the  minimum  requirements  of  residence  and 
cultivation,  that  he  discontinued  his  residence  on 
the  entry  14  months  and  8  days  after  it  was 
initiated  and  never  resumed  residence  thereon,  and 

it  appears  that  most,  if  not  all  of  these  deficien- 

cies could  have  been  corrected  by  appellant's  con- 
tinuing efforts,  or  excused  upon  proper  application 

for  relief,  which  was  not  done,  the  case  presented 

is  not  an  appropriate  one  for  equitable  adjudica- 
tion, as  it  fails  to  demonstrate  substantial  good 

faith  compliance  with  the  requirements  as  a  whole. 

tune  E.  S.  Safve,  13  IBLA  212  (Oct.  10,  1973) 

Homestead  final  proof  which  does  not  on  its  face 
assert  establishment  of  residence  within  the 

required  time,  sufficient  length  of  residence, 
and  sufficient  cultivation,  falls  to  show  sub- 

stantial compliance  with  the  homestead  law; 
a  request  for  equitable  adjudication  based  on 
such  proof  will  be  denied. 

Flonle  Thomas.  18  IBLA  7  (Nov.  7,  1974) 

EVIDENCE 

GENERALLY 

Reports  of  mineralization  prepared  over  thirty 
years  ago  will  be  given  little,  if  any,  weight 
where  conditions  on  the  land  since  the  report; 
were  made  have  changed  in  ways  that  affect  ttv 
reliability  of  the  reports. 

Where  there  is  no  demonstrated  relationship 
in  the  record  between  the  mineralization  on 

adjacent  patented  mining  claims  and  10-acre 
portions  of  a  placer  claim,  the  inference 

that  the  minerals  exist  on  the  10-acre  por- 
tions is  unwarranted. 

BURDEN  OF  PROOF 

A  sample  taken  from  an  exposure  of  minerali- 
ze t  Ion  and  chemical  ituyi  of  the  sample  may 

be  given  greater  weight  to  prove  the  existence 
or  nonexistence  of  a  valuable  uranium  ore 

deposit  than  reading*  of  radiometric  probe 
measurements  of  gamma  ray  emissions.   Radio- 

metric measurements  may  be  used  as  supporting 
geological  Inferences  in  evaluating  a  deposit 
but,  alone,  they  cannot  be  accepted  to  prove 
the  existence  of  a  uranium  deposit. 

Where  a  claimant  does  not  have  a  discovery  on 
a  mining  claim  at  the  time  of  a  hearing  on 
lands  previously  withdrawn  from  location.  It 
is  not  essential  for  the  government  to  show 
a  lack  <  '  discovery  at  the  date  of  the  with- 
drawal 

United  States  v.  James  P.  Riga. 
16  IBLA  385  (Aug.  21,  1974) 

A  finding  that  land  is  mineral  In  character  may be  wholly  based  on  geological  conditions, 
discoveries  of  minerals  in  adjacent  land  and 
other  observable  external  conditions  upon 
which  prudent  and  experienced  men  would  rely 
even  though  there  is  no  physical  exposure  of 
the  mineral  on  the  claim.  Th*  acceptance  of these  kinds  of  less  reliable  evidence  to 
support  a  determination  that  Land  Is  mineral 
in  character  distinguishes  this  test  from 
the  discovery  standard  approved  In  United 
States  v.'  Coleman,  390  U.S.  599  (195877" 

Recovery  of  100  ounces  of  gold  froa  s  10-acre 
portion  of  a  placer  claim  may  establish  the mineral  character  of  that  portion  where  It 
can  be  Inferred  from  the  record  that  sufficient 
additional  economically  recoverable  gold  is 
on  that  10-acre  portion. 

United  States  v.  Carl  H.  Meyers,  at  u«..  17  IBLA 

313  (Oct.  10,  1974)   
'   '   ' 

United  States  v.  Carl  H.  Meyers,  et  ux. ,  17  IBLA 
313  (Oct.  10,  1974) 



309 

.VIDENCE— Cont  inued 

CREDIBILITY 

A  government  mineral  examiner  is  competent  to 
testify  at  a  hearing  In  a  mining  contest  on 
his  examination  and  evaluation  of  mining 
claims,  and  his  testimony  is  entitled  to  be 

evaluated  the  same  as  that  of  other  expert 
witti 

et United  States  v.  James  P.  Rigg.  Jr. 
16  IBLA  385  (Aug.  21,  1974) 

PRESUMPTIONS 

The  presumption  of  regularity  supports  the 
acts  of  public  officers  and,  In  the  absence 
of  clesr  evidence  to  the  contrary,  they  are 
presumed  to  have  properly  discharged  their 
official  duties. 

Amoco  Production  Company.  16  IBLA  215  (July  8,  1974) 

SUFFICIENCY 

Testimony  by  a  qualified  mining  engineer  that  he 
examined  certain  mining  claims  and  saw  no 
evidence  of  mineralization  Is  sufficient  to 

constitute  a  prima  facie  case  of  non-discovery 
of  a  valuable  mineral  deposit. 

United  States B.  B.  Shield.  17  IBLA  91 
(Sept.  5,  1974) 

WEIGHT 

A  government  mineral  examiner  Is  competent  to 
testify  at  a  hearing  In  a  mining  contest  on 
his  examination  and  evaluation  of  mining 
claims,  and  his  testimony  is  entitled  to  be 
evaluated  the  same  as  that  of  other  expert 
witnesses. 

A  sample  taken  from  an  exposure  of  minerali- 
zation and  chemical  assays  of  the  sample  may 

be  given  greater  weight  to  prove  the  existence 
or  nonexistence  of  a  valuable  uranium  ore 

deposit  than  readings  of  radiometric  probe 

measurements  of  gamma  ray  emissions.   Radio- 
metric measurements  may  be  used  as  supporting 

geological  Inferences  in  evaluating  a  deposit 
but,  alone,  they  cannot  be  accepted  to  prove 
the  existence  of  a  uranium  deposit. 

EXCHANGES  OF  LAND 
(See  also   Indian  Lands,   Private 
Exchanges,    State  Exchanges,   Wildlif* 
Refuges  and  Projects) 

GENERALLY 

By  regulation  the  filing  of  a  formal  exchange 
application  under  the  Taylor  Grazing  Act, 
43  U.S.C.  I  315g(b)  (1970).  segregates  the 
selected  land  from  appropriation  under  the 
mining  laws.  A  mining  claim  located  on 
such  land  thereafter  la  void  ab  Initio  and 
affords  no  basis  for  a  protest  against  the exchange. 

Land  within  a  mining  claim  validated  by  a 
discovery  before  a  conflicting  private 
exchange  application  is  filed  Is  not 
available  for  selection  in  exchange, 
but  if  the  claim  Is  not  valid  the 
land  status  Is  not  affected.   However, 
a  mining  claim  cannot  be  declared 
Invalid  for  a  lack  of  a  discovery 
without  due  notice  to  the  claimant 

and  opportunity  for  a  hearing. 

Land  which  might  be  mineral  in  character  may 
be  selected  for  a  private  exchange  under 
section  8(b)  of  the  Taylor  Grazing  Act, 
43  U.S.C.  i   315g(b)  (1970),  without  a 
mineral  reservation,  if  the  public 
Interest  Is  served  and  the  values  of 
the  selected  lands  are  not  less  than  the 
offered  lands.   A  protest  against  such 
an  exchange  Is  properly  denied  where  no 
conflicting  right  to  the  selected  land Is  shown. 

A  protester  against  a  private  exchange  who 

has  no  legally  cognizable  conflicting  rights 
In  the  selected  land  has  no  right  to  a  for- 

mal hearing  under  the  Administrative  Proce- 
dure Act,  5  U.S.C.  *  554  (1970),  or  on  due 

process  grounds  when  his  protest  is  consid- 
ered in  accordance  with  the  rules  of  this 

Department. 

United  States lg  P.  R1«k,  Jr. 
et  si. 

16  IBLA  385  (Aug.  21,  1974) 

Reports  of  mineralization  prepared  over  thirty 
years  ago  will  be  given  little,  If  any,  weight 
where  conditions  on  the  land  since  the  reports 
were  made  have  changed  In  waya  that  affect  the 
reliability  of  the  reports. 

United  States  v.  Carl  H. 
313  (Oct.  10,  1974) 

Meyers,  et  ux..  17  IBLA 

Essex  International,  Inc.,  15  ibla  232 

(Apr.  16,  1974)       

FOREST  EXCHANGES 

A  forest  lieu  selection  right  is  extinguished  when  the 
base  lands  are  reconveyed  by  the  United  States  to 
the  principal.     The  purported  agent  or  assignee  of 
the  principal  has  no  rights  thereafter  against  the 
United  States  even  if  he  recorded  his  power  of 
attorney  and  other  selection  documents  prior  to 
the  reconveyance. 

Richard  M.    Lade.  As  Attorney   In  Fact   for  C.W. 
Clarke  Co..    1   IBLA  189    (Dec.    29,    1970) 
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EXCHANGES  OF  LAND— Continued 

FOREST  EXCHANGES  — Continued 

A  forest  lieu  selecting  right  is  extinguished 
when  the  base  lands  are  reconveyed  by  the  United 

States  to  the  principal.   The  purported  agent 

or  assignee  of  the  principal  has  no  rights  there- 
after against  the  United  States  even  if  he  re- 

corded his  power  of  attorney  and  other  selection 
documents  prior  to  the  reconveyance. 

Richard  M.  Lade,  As  Attorney  in  Fact  for  Santa  Fe 
Pacific  Railroad  Company,  1  1BLA  192  (Dec.  29,  1970) 

wnere  a  State  has  received  title  to  a  school 

Indemnity  selection,  the  base  land  for  which 
the  indemnity  is  taken  remains  in  federal 

ownership  and  where,  after  the  State  has 
received  such  indemnity  land,  it  issues  an 
Instrument  of  conveyance  for  the  base  land 
to  private  party  A,  who  conveys  it  to  B, 
who  conveys  it  to  the  United  States  as  base 

for  a  forest  lieu  selection,  which  is  satis- 
fled  and  thereafter  the  United  States  Issues 
an  indemnity  clear  list  to  the  State  for  the 

school  land  In  place  to  validate  the  State's purported  conveyance  to  A,  the  title  to  the 
school  land  in  place  Inures  to  the  United 

States  under  the  doctrine  of  after-acquired 
title. 

EXECUTIVE  ORDERS  AND  PROCLAMATIONS 

Roger  t.   Morehart 4   1BLA  1    (Oct.    26,   1971) 
78  I.D.    307 

Section   3  of   the  Act   of  July  6,    1960,    74   Stat. 
334-35,    revoked   the   authority  of   the   Secretary 
of   the    Interior   to  reconvey   lands  which  had 
been  conveyed   to   the   United   States   in  exchange 
for   forest    lieu  selection   rights.      Therefore, 
an   application   for  a  quitclaim  deed   under   sec- 

tion 6   of   the   Act   of   April   28,    1930,    43   U.S.C. 
§   872    (1970),    for  such   lands   must    be   rejected. 

John   C.    Brlnton,    13   IBLA  69    (Sept.    18,    1973) 

Section   (i)   of   the  Act  of  June  11,   1960, 
74  Stat.    205,    transferred  to  the  Secretary 
of  Agriculture   the  authority  granted   to  the 
Secretary  of   the  Interior  under   the  Act  of 
April  28,   1930,   43  U.S.C.    $   872    (1970),   to 
reconvey  lands  which  had  been  conveyed   to 
the  United   States  pursuant   to  statutes 
authorizing  lieu  selections   in  exchange  for 
lands  under   the  Jurisdiction  of   the  Secretary 
of  Agriculture.      Accordingly,    the  Bureau  of 
Land   Management    is  not   empowered   to   issue   a 
patent  for  school  section  land   in  place, 
situated   in  a  national  forest,   which  was 
conveyed  to  the  United  States  with  respect 
to  a  canceled  school   indemnity  selection 
made  pursuant   to   the  Act  of  February   28, 
1891,   as  amended,   43  U.S.C.    55  851,   852    (1970). 

United  States  Department  of  Agriculture.  Forest 
Service.  State  of  Wyoming,  17  IBLA  402  (Oct.  31, 1974) 

The  south  boundary  of  the  Salt  River  Indian  Reser- 
vation,  established  as  "up  and  along  the  middle 

of  the  [Salt]  River'1  by  the  Executive  Order  of 
June  14,    1879,   lies  in  the  south  channel  of  the 
Salt  River  in  T.    1  N.  ,    R.    5  E.  ,   G.  &  S.  R.  M.  . 
where  the  river  is  separated  by  a  large  island 

into  two  distinct  channels,   since  the  preponder- 
ance and  weight  of  evidence  indicates  that  the 

main  channel  of  the  river  flows  south  of  the 
island. 

Boundary  of  the  Salt  River  Indian  Reservation, 

Arizona,   M-36770  (Jan.    17,    1969) 

The  prohibition  against  contracts  involving  the  employ 
merit  of  convict  labor  as  contained  in  Executive 
Order   325a  does  not  apply  to  those  cooperative 
agreements  entered  into  by  the  Bureau  of  Land 
Management  and  the  several  States  which  provide 
for  emergency  manpower  assistance  for  the  sup- 

pression of  fires,    even  though,    the  States  may 
rely  in  part  upon  trained  convict  crews  for  such 
emergency  manpower  reserves. 

Use  of  State  Convicts  in  BLM  Fire-Suppression  Work, 

M-36832  (Aug.    13.    1971)  78i7d7~269 

Executive  orders  have  the   force  and  effect  of   law  and 
rules   of  statutory  construction  apply  to  them. 

There   Is  a  strong  presumption  against  implied  repeal 
of  an  executive  order.      If   a  statute  covers   the  same 
area  as  an  executive  order  and   they  are  not  abso- 

lutely irreconcilable,   effect  will  be  given  to  both. 
A  statute,   authorizing  a  patent  of   lands   to  a  city, 
subject   to  a  reservation  of  minerals   to   the  United 
States,    did   not   impliedly   revoke   an  Executive 
Order  withdrawal  of   the   lands   for  classification  and 
in  aid  of   legislation  to  grant   the  patent   to  the 
city,  which  withdrawal  closed   the   lands   to  non- 
metalliferous   location  under   the  mining   laws. 

City  of   Phoenix  v.   Alvin.  B.    Reeves,   et  al.  ,    14  IBLA 
315    (Feb.    1,    1974)  81  I.D.   65 
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EXPENDITURES 

(See  also  Appropriations,  Funds) 

GENERALLY 

Revised  statutes  section  3733  (41  U.  S.  C.   sec.    12) 
which  prohibits  construction  contracts  binding 
the  Government  to  pay  a  larger  sum  of  money 
than  the  amount  appropriated  for  the  specific 
purpose  does  not  prohibit  the  use  of  operation 
and  maintenance  funds,  Wapato  project,  to 
finance  construction  of  certain  improvements 
in  view  of  the  statutory  provision  authorizing 
use  of  Wapato  project  operation  and  maintenance 
funds  for  repair  or  replacement. 

The  building  of  incidental  improvements  appurte- 
nant to  the  Wapato  irrigation  system  may  be 

paid  for  from  operation  and  maintenance  funds 
where. a  statute  permits  construction  costs  for 
repair  or  replacement  of  any  irrigation  works 
to  be  so  charged. 

Operation  and  Maintenance  Funds,  Wapato  Indian 

Irrigation  Project,  Washington,   M-36766 
(June  8,    1966) 

Subject   to   overriding   limitations   of   other   laws, 
the   Snyder  Act   of  November  2,    1921,    42   Stat.    208, 
25  U.S.C.    §   13    (1970),    authorizes   the  expenditure 
of   appropriated   funds   for  purposes   of   the   program 
categories   enumerated   in   the   act,    for   the   benefit 
of   any   and   all    Indians   of  whatever  degree,   whether 
or  not   members   of   federally   recognized   tribes   and 
without   regard   to   residence   as    long  as   they   are 
within   the   United   States.      However,    any  proposed 

extensions   of   existing  Bureau  of   Indian   Affairs' 
programs   in   either   lateral   or  horizontal    directions 
should  be   examined   for  conformity  with   other  statu- 

tory  limitations  and   supportive   appropriations  and 
should  be   undertaken  only  with   the  knowledge  of   the 
appropriate   committees   of   the   Congress. 

Scope   of   the   Snyder  Act   of  November   2,    1921,    42   Stat. 
208.    25   U.S.C.    §    13,    M- 36857    (Feb.    22,    1973) 

EXPENDITURES— Continued 

SPECIAL  FUNDS 

Loans  from  the  revolving  fund  established  pursuant 
to  section  10  of  the  Indian  Reorganization  Act 
of  June  18,    1934,   48  Stat.    986,  as  amended, 
25  U.S.C.    sec.    470(1964),   may  be  made  only 
to  organized  Indian  tribes  which  have  received 
charters  of  incorporation  pursuant  to  section 
17  of  that  act,  or  to  tribes,  bands,   and  groups 
made  eligible  by  the  act  of  May  7,    1948,   62 
Stat.    211,   25  U.S.C.   sec.   482(1964). 

Loans  from  the  revolving  fund  established  pur- 
suant to  section  10  of  the  Indian  Reorganization 

Act  of  June  18,    1934,   48  Stat.    986,   as  amended, 
25  U.S.C.    sec.    470  (1964)  may  not  be  made 
for  the  purpose  of  financing  an  activity  intended 
to  influence  the  passage  of  congressional  legis- lation. 

The  Alaska  Federation  of  Natives  is  not  an  "Indian 
chartered  corporation"  and  is  not  eligible  for  a 
loan  from  the  revolving  fund  established  pur- 

suant to  section  10  of  the  Indian  Reorganization 
Act  of  June  10,    1934,   48  Stat.    986,   as  amended. 

25  U.S.C.    sec.   470  (1964),   nor  is  it  a  "tribe, 
band  or  group     otherwise  eligible  for  such  a 
loan  under  authority  of  the  act  of  May  7,    1948, 
62  Stat.    211,   25  U.S.C.   sec.   482(1964).     Even 
if  otherwise  eligible,   such  a  loan  could  not  be 

made  for  the  purpose  of  enabling  it  to  attempt* 
to  secure  the  passage  of  congressional  legisla- tion. 

Eligibility  of  Alaska  Federation  of  Natives  for 

Loan  from  Revolving  Fund  for  Loans,    M-36772 

(July  8/1968) 
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FEDERAL  COAL  MINE  HEALTH  AND  SAFETY 

ACT  OF  1969 
FEDERAL  COAL  MINE  HEALTH  AND  SAFETY 

ACT  OF  1969— Continued 

GENERALLY 

The  Board  of  Mine  Operations  Appeals  has  not  been 
delegated  general  supervisory  authority  over  the 
entire  spectrum  of  the  Bureau's  various  enforce- 

ment responsibilities.  The  Secretary's  delega- 
tion to  the  Board  was  intended  primarily  to  cre- 

ate an  Independent  adjudicatory  forum  for  review 
of  proceedings  initiated,  not  by  the  Board,  but 
by  an  appropriate  interested  party  or  by  the  Bu- 

Freeman  Coal  Mining  Corporation,    i   ibma  1 
COct.    5,   1970)    77   I.D.   149 

ABATEMENT 

Time  for  Abatement 

Where  the  operator  contends  that  the  time 
for  abatement  in  Notices  of  Violation  is 
unreasonable  solely  because  the  alleged 
violation  did  not  occur,  a  finding  of 
violation  moots  such  contention  where  the 
violation  has  been  abated. 

Lucas  Coal  Company,  et  al..  3  IBMA  258 
(July  16,  1974)         81  T.D.  430 

A  party  may  withdraw  a  pleading  at  any  stage  of  a 
proceeding  without  prejudice. 

Trace  Fork  Coal  Company,  Mine  No. 

1  IBMA  68  (June  25,  1971) 

The  definition  of  "working  place"  in  section 
318(g)(2)  of  the  Act  means  inby  the  interior- 
most  rib  or  wall  of  the  last  open  crosscut. 

Mid-Continent  Coal  and  Coke  Co.  1  IBMA  250 
(Dec.  29,  1972)  79  I.D.  736 

ADMINISTRATIVE   PROCEDURE 
Generally. 

The  Board  may  be  persuaded  by  the  findings 

of  fact  in  an  arbitration  proceeding 

where  they  are  made  a  part  of  the  record, 
but  the  Board  is  not  bound  or  controlled thereby. 

Franklin  Phillips  v.  Kentucky  Carbon  Corporation, 
2  IBMA  5  (Jan.  30,  1973)  80  I.D.  21 

It  is  error  for  an  Administrative  Law  Judge 
to  fail  to  make  appropriate  findings  of 
fact  and  conclusions  of  law  and  to  show 
the  reasons  therefor  in  his  decision  in 

any  proceeding  brought  pursuant  to  section 
109  of  the  Act  (30  U.S.C.  S  819)  with 

respect  to  the  occurrence  of  each  violation 
alleged  and  as  to  each  of  the  statutory 
criteria  required  by  such  section  to  be 
considered.   Where  such  findings  and 
conclusions  are  merely  not  labeled  or 
mislabeled  the  Board  will  not  normally 
remand;  however,  where  these  requisites 
are  obfuscated  or  absent,  a  remand  may 

be  necessary  to  permit  proper  adminis- 
trative and  judicial  review. 

Associated  Drilling  Company,  Inc. 

Mine)  ,  2  IBMA  95  (May  17,  1973) 
(Kephart 80  I.D.  317 

The  term  persons  Includes  the  singular  person 

as  well  as  the  plural  "persons"  when  used  in 
sec.  314(a)  of  the  Act  (30  CFR  75.1400)  to 

determine  when  overspeed,  overwind,  and  auto- 
matic stop  controls  are  required  on  hoists. 

Consolidation  Coal  Company.  3  IBMA  390  (Nov.  8, 
1974)  81  I.D.  636 

Decisions 

It  is  error  for  an  Administrative  Law  Judge 
to  find  that  a  condition  cited  in  a  notice 

of  violation  was  "serious,"  without  iden- 
tifying the  potential  hazard  and  the  prob- 
ability of  its  occurrence,  and  to  find  an 

operator  "negligent"  without  indicating  the 
source  of  the  inference  or  the  act  or  acts 
of  commission  or  omission. 

North  American  Coal  Corporation,  3  IBMA  93 
(Apr.  17,  1974)  81  I.D.  204 

Dismissals 

It  is  an  abuse  of  discretion  by  an  Administrative 
Law  Judge  to  grant  a  motion  by  MESA  to  withdraw 
part  of  a  petition  for  assessment  of  civil 
penalties  with  prejudice,  uhen  by  granting  such 

motion  without  prejudice,  the  effect  of  fore- 
closing the  Secretary's  enforcement  agency  (MESA) 

from  litigating  all  the  violations  alleged  in 
a  withdrawal  order  on  their  merits  can  be  avoided. 

30  U.S.C.  5  819(a)(1),  43  CFR  4.512. 

Mountaineer  Coal  Company,  3  IBMA  472  (Dec.  20, 
1974)  81  I.D.  740 
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FEDERAL   COAL  MINE  HEALTH  AND   SAFETY 

ACT  OF   1969—Continued 

FEDERAL   COAL  MINE  HEALTH  AND   SAFETY 

ACT   OF   1969—Continued 

ADMINISTRATIVE   PROCEDURE  —Continued 

findings 

Where  an  Administrative  Law  Judge  falls  to  In- 
corporate In  his  decision  appropriate  findings 

of  fact  or  to  state  the  reasons  therefor,  as 
required  by  the  Administrative  Procedure  Act, 
in  lieu  of  a  remand,  the  Board  may  make  the 
appropriate  corrections  for  the  Department  in 
accordance  with  the  evidence  of  record. 

Associated  Drilling,  Inc. 
1974) 

3  IBMA  164  (May  16, 
81  I.D.  285 

ADVISORY   COMMITTEES 

Members  of  the  Secretary's  Advisory  Committee 
on  Coal  Mine  Safety  Research  who  are  officers 
or  employees  of  a  State  government  are  entitled 
to  reimbursement  for  travel,  subsistence,  and 
related  expenses  pursuant  to  subsection  (d)  of 
section  102  of  the  Federal  Coal  Mine  Health  and 

Safety  Act  of  1969. 

Federal  Coal  Mine  Health  and  Safety  Act  of  1969. 
M.-36819  (Feb.    1,    1971) 

Hearings 

Order  of  Proof 

Section  556(c)(5)  of  the  Administrative  Procedure 
Act  grants  wide  latitude  to  Administrative  Law 

Judges  to  regulate  the  course  of  the  hearing  in- 
cluding the  order  of  proof.   In  the  absence  of 

clear  abuse,  the  ruling  of  an  Administrative  Law 

Judge  assigning  the  initial  burden  of  going  for- 
ward will  not  be  overturned. 

Freeman. Coal  Mining  Corporation,  2  IBMA  197 

(Sept.  12,  1973)  80  I.D.  610 

The  Interior  Board  of  Mine  Operations  Appeals 
will  not  overturn  a  procedural  ruling  by  an 
Administrative  Law  Judge  assigning  the 
burden  of  going  forward  with  respect  to  a 
particular  issue  unless  the  record  manifests 
an  abuse  of  discretion  by  showing  such  ruling 
to  have  a  clear  prejudicial  effect  upon  the 
objecting  party. 

Eastern  Associated  Coal  Corp. .  3  IBMA  331 
(Sept.  20,  1974) 81  I.D.  567 

APPEALS 

A  determination  by  the  Bureau  of  Mines  that  an  op- 
erator has  totally  abated  an  alleged  violation  of 

a  mandatory  health  or  safety  standard  is  not  re- 
viewable by  the  Board  of  Mine  Operations  Ap- 

peals. 
A  document  issued  by  the  Bureau  of  Mines  to  an  op- 

erator finding  a  violation  of  a  mandatory  health 
or  safety  standard  constitutes  a  notice  subject 

to  review  by  the  Board  of  Mine  Operations  Ap- 
peals.   -Such  a  document  is  a  reviewable  notice 

whether  or  not  it  contains  a  requirement  that 
the  operator  abate  the  alleged  violation  within 
a  definite  time. 

In  an  unusual  case,   the  meaning  and  effect  of  notices 
issued  under  section  104  (b)  was  not  sufficiently 
clear  to  permit  the  parties  entitled  to  seek  re- 

view thereof  to  fairly  exercise  that  right.     Con- 
sequently,  the  30-day  statutory  period  for  filing 

applications  for  review  did  not  begin  to  run  until 
the  Bureau  of  Mines  clarified  the  notices  by  stat- 

ing its  position  as  to  their  meaning  and  effect. 

P_r£p£S£d_ Fi^nd_ing£ ,_Co_n£lus i^ons_or_  Excejjt ions 

The  requirement   of  the  Administrative  Procedure 
Act,   that   the   record   shall   show  the  ruling  on 
each   finding,    conclusion, or  exception  presented, 
can  be   satisfied  without   a  specific  separate 
ruling  on  each  proposed   finding,    conclusion  or 
exception;   provided   the   total  decision  suffi- 

ciently  informs   a  party  of   the  disposition  of 
all   its  proposed   findings   and  conclusions  or 
exceptions.      5  U.S.C.    i  557(c). 

Buffalo  Mining.  Company,    2   IBMA  226    (Sept.    20,    1973) 
80  I.D.   630 

On  review  of  a  notice  of  violation  issued  pursuant  to 
section  104  (b),   the  scope  of  review  does  not  in- 

clude issues  which  bear  solely  on  facts  required 
to  be  found  by  the  Bureau  of  Mines  to  issue  a 
notice  under  section  104  (h). 

The  Board  of  Mine  Operations  Appeals  may  dismiss 
an  application  for  review  of  a  notice  or  order, 
with  or  without  leave  to  submit  an  amended  ap- 

plication,  if  the  application  fails  to  comply  with 
the  otatute,   with  the  Board's  rules,   or  with  an 
order  of  the  Board  or  an  Examiner. 

The  Board  of  Mine  Operations  Appeals  may  dismiss 
an  application  for  review  of  a  notice  or  an  order 
where  the  applicant  fails  to  present  evidence 
sufficient  to  support  findings  of  fact  in  his  favor. 
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APPEALS — Continued 

An  applicant  for  review  of  a  notice  or  order  should 
be  permitted  to  withdraw  his  application  at  any 
time. 

Freeman  Coal  Mining  Corporation,    l   iBMA  1 
(Oct.    5,    1970)    77   I.D.    149   

Generally 

The  Board  will  not  disturb  a  finding  of  an 
Administrative  Law  Judge  in  the  absence  of 

a  showing  that  the  evidence  compels  a  differ- 
ent finding. 

SprinR  Branch  Coal  Company,  2  IBMA  154 
(June  29,  1973)  80  I.D.  438 

Where  the  Administrative  Law  Judge  has  taken  into 
consideration  mitigating  circumstances  advanced 

by  the  operator  in  determining  the  assessment  of 

penalties,  and  where  appellant's  arguments  have 
been  fully  and  fairly  considered  by  the  Judge, 
the  Board  will  not, disturb  the  Administrative  Law 

Judge's  decision. 

Myers  Coal  Company,  2  IBMA  167  (Aug.  29,  1973) 
80  I.D.  578 

APPEALS --Continued 

Generally — Cont  inued 

The  decision  in  United  States  v.  Flnley  Coal 

Company ,  493  F.2d  285  does  not  bar  enforce- 
ment of  sec.  304(a)  of  the  Federal  Coal  Mine 

Health  and  Safety  Act.   30  U.S.C.  S  864(a). 

The  decision  in  United  States  v.  Finley  Coal 
Company,  493  F.2d  285  relates  solely  to  the 
regulations  codified  at  30  CFR  75.400  and 
does  not  invalidate  any  other  regulations 
codified  in  other  sections  of  30  CFR  Part  75. 

Union  Carbide  Corporation,  3  IBMA  314  (Sept.  12, 
1974)  81  I.D.  531 

The  Board  will  not  disturb  the  findings  and 
conclusions  of  an  Administrative  Law  Judge 
in  the  absence  of  a  showing  that  the  evidence 
compels  a  different  result. 

Peggs  Run  Coal  Company, 1974) Inc. 3  IBMA  404  (Nov. 

81  I.D.  669 

The  Board  will  not  disturb  the  findings  and  con- 
clusions of  an  Administrative  Law  Judge  in  the 

absence  of  a  showing  that  the  evidence  compels 
a  different  result. 

Peggs  Run  Coal  Company, 
1974) Inc. 3  IBMA  421  (Dec. 

81  I.D.  713 

The  Board  will  not  disturb  the  findings  and  con- 
clusions of  an  Administrative  Law  Judge  in  the 

absence  of  a  showing  that  the  evidence  compels 
a  different  result. 

Galloway  Land  Company,  2  IBMA  348  (Dec.  6,  1973) 
80  I.D.  781 

A  challenge  to  the  specificity  of  a  pleading 
is  waived  on  appeal  when  not  made  before 
the  trier  of  fact. 

Zelgler  Coal  Company,  3  IBMA  448  (Dec.  10,  1974) 

81  I.D.  729 

The  Board  will  not  disturb  the  findings  and  conclu- 
sions of  an  Administrative  Law  Judge  in  the  ab- 
sence of  a  showing  that  the  evidence  compels  a 

different  result. 

Zelgler  Coal  Company  (No.  9  Mine), 

(Apr.  11,  1974) 

IBMA  78 
81  I.D. 

The  Board  will  not  disturb  the  findings 
of  fact  of  an  Administrative  Law  Judge 
In  the  absence  of  a  showing  that  the 
evidence  compels  a  different  result. 

Review  by  the  Board  is  not  limited  to 
determination  that  the  examiner  was 

arbitrary  or  capricious. 

Pecco  Coal  Co. 1  IBMA  123  (May  18,  1972) 

79  I.D. 

Peggs  Run  Coal  Company, 
(July  22,  1974) 

Inc. 3  IBMA  289 
81  I.D. 

Where  the  Administrative  Law  Judge  has  taken  into 
consideration  mitigating  circumstances  advanced 
by  the  operator  in  determining  the  assessment 

of  penalties,  and  where  appellant's  arguments 
have  been  fully  and  fairly  considered  by  the 

Judge,  the  Board  will  not  disturb  the  Judge's 
decision  where  his  findings  are  supported  by 
substantial  evidence. 

APPLICATIONS   FOR  REVIEW 

Pleading 

By  virtue  of  43  CFR  4.532(a)(1),  the  validity 
or  nonexistence  of  an  underlying  sec.  104(c)(1) 
notice  should  be  specifically  pleaded  to  place 
the  matter  properly  In  issue. 

Zelgler  Coal  Company,  3  IBMA  448  (Dec.  10,  1974) 

81  I.D.  729 

Associated  Drilling. Inc.,  3  IBMA  297  (Aug. 
81  I.D.  463 
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FEDERAL   COAL  MINE   HEALTH  AND   SAFETY 

ACT   OF   1969—Continued 

BURDEN   OF  PROOF CLOSURE   ORDERS— Continued 

In  proving  a  violation  of  section  304(c)  (baaed 
on  the  absence  of  rock  dust)  the  Bureau  must 

first  prove  by  a  preponderance  of  the  evidence 
that  rock  dust  was  required,  i..e.  ,  that  none 
of  the  exceptions  in  section  304(c)  apply. 
When  the  exception  involves  specifically 
delineated  percentages  of  incombustible  dust 
content,  proof  that  it  does  not  apply  should 

be  based  upon  samples  and  tests  of  the  incom- bustible content  of  the  dust. 

rhe  Vallev  Camp  Coal  Company,  1  IBMA  243 
(Dec.  29,  1972) 

Jjnminent_Dan£e_r — Cont  inued 

Regardless  of  the  unavailability  of  equipment, 
materials,  or  qualified  technicians,  an 
inspector  is  obliged  to  issue  an  order  of 
withdrawal  under  section  104(a)  of  the  Act, 

where,  upon  any  inspection  of  a  coal  mine, 
he  finds  that  an  imminent  danger  exists. 
30  U.S.C.  §S  814(a),  814(h). 

Buffalo  Mining  Company,  2  IBMA  226  (Sept.  20,  1973) 80  I.D.  630 

Presence  of  1.5  volume  per  centum  or  more  of  methane 
supports  issuance  of  section  104(a)  Withdrawal  Order. 

CLOSURE  ORDERS 
Pittsburgh  Coal  Company,  2  IBMA  277  (Oct.  5,  1973) 

80  I.D.  656 

Generally. 

An  order  of  withdrawal  may  be  issued  when  no 
miners  are  in  the  mine  in  order  to  keep  the 
miners  out  of  the  mine  until  the  danger  has 
been  eliminated. 

The  Vallev  Camp  Coal  Company.  1  IBMA  243 

(Dec.  29,  1972)  79  I 

An  application  for  review  of  a  section  104(a) 
order  is  properly  dismissed  where  the  operator 
fails  to  rebut  by  a  preponderance  of  the  evidence 
the  presumption  of  imminent  danger  which  arises 
when  the  order  is  issued. 

United  States  Steel  Corporation,  3  IBMA  50  (Mar.  26, 
1974)  81  I.D. 146 

A  shuttle  car,  as  a  piece  of  equipment  used  in 
a  coal  mine,  may  properly  be  the  subject  of  a 
section  104(a)  withdrawal  order. 

Zeigler  Coal  Company,  3  IBMA  54  (Mar.  26,  1974) 

81  I.D.  147 

An  inspector's  conclusion  that  imminent  danger 
existed  at  the  time  a  section  104(a)  order 
was  issued  will  not  be  vitiated  by  the  fact  that 
he  permitted  the  subject  of  the  order,  a  shuttle 
car,  to  be  moved  under  his  close  supervision. 

Zeigler  Coal  Company,  3  IBMA  54  (Mar.  26,  1974) 

81  I.D.  147 

Iimi£ent_Dariger 

An  order  of  withdrawal  for  lraninent  danger  may 
be  validly  Issued  for  conditions  and  practices 
not  constituting  violations,  and  it  may  also 
be  true  that  violations  specified  in  such  an 
order  may  be  valid  and  subject  to  penalty 
assessments  but  may  not  constitute  Imminent 
danger. 

Eastern  Associated  Coal  Corporation.  1  IBMA 

(Dec.  27,  1972)  "   79  I.D 

233 

.  723 

Where  a  Bureau  of  Mines  inspector  observed  an 

"imminently  dangerous"  condition,  immediately 
issued  an  order  of  withdrawal  pursuant  to 
section  104(a)  of  the  Act,  remained  on  the 
scene  until  in  his  judgment  the  danger  was 
eliminated,  and  then  lifted  the  order  so 
that  normal  mining  operations  could  be 
resumed,  he  acted  in  a  reasonable,  proper 
and  lawful  manner. 

Eastern  Associated  Coal  Corporation  (Joanne 
Mine),  2  IBMA  128  (June  13,  1973)  80  I.D.  400 

Presence  of  1.5  volume  per  centum  or  more  of 
methane  supports  Issuance  of  a  sec.  104(a) 
withdrawal  order.  Good  faith  in  the  volun- 

tary withdrawal  of  miners  and  commencement 
of  efforts  to  abate  prior  to  issuance  will 
not  invalidate  a  withdrawal  order. 

Eastern  Associated  Coal  Corp..  3  IBMA  60  (Mar. 
1974)  81  I.D.  153 

In  an  application  for  review  of  a  section  104(a) 
order,  the  order  is  properly  vacated  where 

the  operator,  by  a  preponderance  of  the  evi- 
dence, proves  that  imminent  danger  was  not 

present  when  the  order  was  issued. 

Quarto  Mining  Company  and  Nacco  Mining  Company, 
3  IBMA  199  (June  19,  1974)      81  I.D.  328 

The  Interior  Board  of  Mine  Operations  Appeals  will 
affirm  the  dismissal  of  an  Application  for  Bevlew 

of  a  sec.  104(a)  withdrawal  order  where  the 

Judge's  findings  of  fact  are  supported  by  sub- 
stantial evidence  and  he  has  correctly  applied 

the  legal  definition  of  imminent  danger. 

Eastern  Associated  Coal  Corporation,  3  IBMA  208 

(June  19,  1974)  81  I.D.  333 
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CLOSURE  ORDERS — Continued 

ItaminentJDangex — Continued 

The  Interior  Board  of  Mine  Operations  Appeals 

will. affirm  the  dismissal  of  an  Application 
for  Review  of  a  sec.  104(a)  withdrawal  order 

where  the  Judge's  findings  of  fact  are  sup- 
ported by  substantial  evidence  and  the  con- 
dition cited  constitutes  an  imminent  danger. 

Eastern  Associated  Coal  Corporation,  3  IBMA  223 
(June  24,  1974)  81  I.D.  348 

In  a  sec.  105(a)  proceeding  concerning  a  sec. 

104(a)  Order  of  Withdrawal,  where  the  oper- 
ator establishes  by  a  preponderance  of  the 

evidence  that  imminent  danger  did  not  exist, 
the  Order  Is  properly  vacated. 

Kings  Station  Coal  Corporation,  3  IBMA  322 
(Sept.  19,  1974)  81  I-D.  562 

An  accumulation  of  loose  coal  and  coal  dust  in 

the  presence  of  nonpermissible  equipment  will 

support  an  inspector's  finding  that  an  immi- 
nent danger  situation  exists. 

Old  Ben  Coal  Corporation,  3  IBMA  252  (July  16, 
1974)  81  I.D.  428 

Accumulations  of  loose  coal  and  coal  dust  to- 

gether with  sources  of  potential  ignition 
will  support  a  finding  of  imminent  danger. 

Old  Ben  Coal  Corporation,  3  IBMA  271  (July  19, 
1974)  81  I.D.  436 

Old  Ben  Coal  Corporation.  3  IBMA  277  (July  19,  1974) 81  I.D.  438 

Old  Ben  Coal  Corporation.  3  IBMA  282  (July  19,  1974) 81  I.D.  440 

The  voluntary  commencement  of  the  abatement 
process  by  an  operator  prior  to  issuance 
of  an  Imminent  danger  withdrawal  order 
does  not  invalidate  the  order. 

Eastern  Associated  Coal  Corporation,  3  IBMA  303 
(Sept.  4,  1974)  81  I.D.  497 

A  finding  that  three  of  four  braking  systems 

of  a  self-propelled  mantrip  car  were  inoper- 
ative will  support  a  finding  of  imminent 

danger. 

Kentland-Elkhorn  Coal  Corporation,  3  IBMA  308 
(Sept.  11,  1974)  81  I.D.  502 

Evidence  of  a  loose,  druamy,  sagging  coal  roof, 
which  an  Inspector  reasonably  believes  may 
fall  at  any  moment,  is  sufficient  to  warrant 
the  conclusion  that  the  danger  of  roof  collapse 
was  imminent. 

Eastern  Associated  Coal  Corporation,  3  IBMA  319 

(Sept.  12.  1974)  81  I.D.  528 

ENTITLEMENT   OF  MINERS 
Generally. 

Although  the  miners  are  the  real  parties  in  interest 

they  may  be  represented  by  United  Mine  Workers 
of  America  in  an  action  brought  under  section 
110(a)  of  the  Act. 

The  validity  of  a  section  104(a)  withdrawal 
order  is  not  in  issue  in  a  proceeding  under 
section  110(a)  of  the  Act. 

United  Mine  Workers  of  America,  District  No.  15, 
Local  Union  9856  v.  CF&I  Steel  Corporation, 
3  IBMA  187  (May  31,  1974)        81  I.D.  308 

The  validity  of  a  sec.  104(b)  order  Is  not  in  issue 
in  a  proceeding  under  sec.  110(a)  of  the  Act. 

United  Mine  Workers  of  America,  District  No.  2. 
Local  Union  1520  v.  Rushton  Mining  Company. 
3  IBMA  217  (June  20,  1974)    81  I.D.  346 

The  validity  of  a  section  104(b)  withdrawal 
order  is  not  a  consideration  in  a  proceeding 
under  section  110(a)  of  the  Act. 

United-Mine  Workers  of  America,  District  No.  2, 
Local  Union  1520  v.  Rushton  Mining  Co.,  3  IBMA  231 
(June  27,  1974)  81  I.D.  368 

£ompensation 
A  withdrawal  order  issued  for  imminent  danger, 

subsequent  to  voluntary  withdrawal  by  the  op- 
erator, is  a  proper  basis  of  a  claim  for  com- 

pensation under  section  110(a)  of  the  Act. 

The  only  questions  appropriate  for  decision  under 
section  110(a)  are  those  relating  to  compensa- 

tion due  under  the  order  as  issued  and  evidence 
of  unwarrantable  failure  is  inadmissible  in  a 

compensation  case  based  upon  an  order  issued 
for  imminent  danger. 
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FEDERAL   COAL  MINE  HEALTH  AND   SAFETY 

ACT  OF   1969— Continued 

ENTITLEMENT  OF  MINERS— Continued 

Compensa X  ion — Cont  inued 

Although  only  the  miners  are  parties  to  an  applica- 
tion for  compensation  proceeding,    the  miners 

may  be  represented  by  a  person  or  organization 

designated  by  the  miners  as  a  representative 
acting  on  their  behalf. 

United  Mine  Workers  of  America  District  §  31, 
1  IBMA  31  (May  4,    1971)  78  I.  D.    153 

Immediately   upon   the   issuance   of  an   order  of 
withdrawal   a   claim  of   compensation   arises. 

ENTITLEMENT  OF  MINERS —Cont inued 

Discharge  — Cont  inued 

Burden  of  Proof — Continued 

Proof   by   a  discharged  miner   that  he  has   noti- 

fied only   a  member  of    the  mine  safety   com- 
mittee  of   an   alleged  violation  or   danger 

without   showing   a  notice  or  instigation 
thereof    to   the   Secretary   or  his    authorized 

representative    fails    to  sustain   the  burden of   proving   a  violation   of   section 
110(b)(1)(A)    of    the  Act. 

Franklin   Phillips  v.    Kentucky  Carbon  Corporation 

2   IBMA  5    (Jan.    30,    1973)  '  80   I.D.    21 

United   Mine  Workers   of  America,    District   No.    15, 
Local   Union   9856   v.    CF&I   Steel   Corporation, 
3   IBMA  187    (May   31,    1974)  81   I.D.    308 Elements  of  Proof 

United  Mine  Workers  of  America.  District  No.  2, 
Local  Union  1520  v.  Rushton  Mining  Company, 
3  IBMA  217  (June  20,  1974)      81  I.D.  346 

Immediately  upon  the  Issuance  of  an  order  of 
withdrawal  a  claim  of  compensation  arises. 

While  idled  miners  may  be  entitled  to  compensation 
under  section  110(a)  of  the  Act  they  are 
not  entitled  to  Interest  on  such  compensation 
or  for  costs  sustained. 

United  Mine  Workers  of  America,  District  No.  2, 
Local  Union  1520  v.  Rushton  Mining  Co. ,  3  IBMA  231 
(June  27,  1974)  81  I.D.  368 

Discharge^ 

Burden  of  Proof 

It  must  be  proved  by  a  preponderance  of  the 
evidence  that  an  operator  who  has  discharged 
a  miner  knew  or  believed  that  such  miner  had 

reported  or  Instigated  reports  of  alleged 
violations  or  dangers  to  the  Secretary  or 
his  authorized  representative,  in  order  to 
establish  a  violation  of  subsection  110(b)(1)(A) 
of  the  Act. 

Glenn  Munsey,  Earnest  Scott,  and  Arnold  Scott  v. 
Smlttv  Baker  Coal  Company.  Inc..  1  IBMA  144 

(Aug.  8,  1972)  79  I.D.  501 

Where  the  evidence  supports  findings  of  fact  and  infer- 
ences that  miners  were  discharged  by  an  operator  by 

reason  of  the  fact  that  the  miners  acted  in  concert 

to  report  an  alleged  danger  at  a  coal  mine  construc- 
tion site  through  the  union  safety  coordinator  to  a 

Federal  mine  inspector,  the  miners  have  established 
a  Violation  of  section  110(b)(1)(A)  of  the  Act  and 
are  entitled  to  reinstatement  and  back  pay. 

John  Wilson  &  Ronald  Rummel  v.  Laurel  Shaft  Construction 
Company,  Inc..  1  IBMA  217  (Dec.  19,  1972)   79  I.D.  701 

The  elements  of  proof  of  a  violation  of  sub- 
section 110(b)(1)(A)  of  the  Act  are:   (1) 

that  a  miner  has  reported  to  the  Secretary 

or  an  authorized  representative  of  the  Sec- 
retary an  alleged  violation  or  danger  in  a 

coal  mine;  (2)  that  after  such  reporting 
occurred,  such  miner  was  discharged  from 

his  employment;  and  (3)  that  such  discharge 
was  motivated  by  reason  of  such  reporting 
and  not  for  some  other  reason. 

Glenn  Munsey.  Earnest  Scott,  and  Arnold  Scott 
Smlttv  Baker  Coal  Company.  Inc.,  1  IBMA  144 

(Aug.  8,  1972)  79  I.D.  501 

An  operator  must  know  or  believe  that  a  miner 

has  commenced  a  process  that  is  Intended  to 
result  in  a  notification  of  a  danger  or  safety 

violation  to  the  Secretary  or  his  authorized 

representative  before  a  violation  of 
section  110(b)(1)(A)  can  take  place. 

Glenn  Munsey.  Earnest  Scott,  and  Arnold  Scott  v. 
Smitty  Baker  Coal  Company,  Inc. ,  1  IBMA  208 
(Oct.  20,  1972)  79  I.D.  676 

A  report  of  an  alleged  danger  at  a  coal  mine  instigated 
by  a  miner  to  a  union  safety  coordinator,  standing 

alone,  'is  not  sufficient  to  establish  a  violation  of 
section  110(b)(1)(A)  of  the  Act. 

John  Wilson  &  Ronald  Rummel  v.  Laurel  Shaft  Construction 
.Company,  Inc..  1  IBMA  217  (Dec.  19,  1972)  79  I.D.  701 

Notices  of  violation  of  section  304(d)  of  the 

Act  based  entirely  on  a  visual  observation 

by  the  inspector  are  unsupported  by  probative 
evidence  and  must  be  vacated. 

Notices  of  violation  of  section  304(c)  of  the 
Act  based  entirely  on  the  visual  observation 
of  the  inspector  are  unsupported  by  probative evidence  and  must  be  vacated. 

Eastern  Associated  Coal  Corporation.  1  IBMA  233 
(Dec.  27,  1972)  79  I.D.  723 
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Inferences 

A  finding  pertaining  to  an  operator's  know- 
ledge or  belief   that   a  miner  has  engaged 

in  activities  protected  by  subsection 
110(b)(1)   of   the  Act   may  be  based  on   in- 

ferences,   but   such   inferences  must   be 
properly  drawn   from  established   facts   of 
record  and   in  accordance  with   the   funda- 

mental principles  of   the   law  of   Evidence 
relating   to   inferences. 

Glenn  Munsey.    Earnest   Scott,   and  Arnold  Scott 
Smitty   Baker  Coal   Company.    Inc..    1   IBMA  144 
(Aug.    8,    1972)  79  i.D.    501 

Jurisdiction 

Subsection  110(b)  of  the  Act  limits  the  juris 
diction  of  the  Secretary  to  the  protection 
only  of  those  activities  specified  in  that 
subsection  and  does  not  provide  relief  for 
general  labor  grievances. 

FEDERAL  COAL  MINE  HEALTH  AND   SAFETY 

ACT  OF  1969— Continued  ~ 
ENTITLEMENT  OF  MINERS—Continued 

Procedure 

A  provision  for  public  hearing  in  a  compensation 
proceeding  based  upon  a  withdrawal  order 
issued  for  imminent  danger,  and  in  the  absen 
of  a  statutory  mandate  therefor,  is  a  proper  a 
reasonable  exercise  of  the  Secretary's  respor 
bility  to  administer  the  Act. 

United  Mine  Workers  of  America  District  #  31 

1  IBMA  31   (May  4,    1971)  "   78  I.  D.  1  53 

Glenn  Munsey.   Earnest   Scott,   and  Arnold   Scott 
Smitty  Baker  Coal   Company.    Inc..    1   IBMA  144 
(Aug.    8,    1972)  79   i.D.    50i 

An  independent  contractor  engaged   in  the  construction 
of   a  mine  ventilation   shaft  which   is   to  be  used   in 
connection  with   the  extraction  of   bituminous  coal   is 
both  an   "operator"  and  a   "person"  subject   to   section 110(b)(1)(A)   of   the  Act. 

John  Wilson  &  Ronald   Ruamel  v.   Laurel   Shaft   Construction 
Company.    Inc..    1   IBMA  217    (Per.    19,    107^     7?   T  p     701 — 

Protected  Activities 

The  Congress  limited  protection  in  sec.  110(b) 
of  the  Act  to  three  specific  activities,  and 
the  Secretary  and  his  delegates  must  limit 
administration  of  the  Act  to  what  the  Congress 
has  explicitly  authorized. 

Glenn  Munsey,  Earnest  Scott,  and  Arnold  Scott 
Smitty  Baker  Coal  Company.  Inc..  1  IBMA  ?n«   
(Oct.  20,  1972)     79  I.D.  676 

Discrimination 

Jurisdiction  over  allegations  of  discrimination 
based  on  pneumoconiosis  rests  with  the  Secre- 

tary of  Labor,  not  the  Secretary  of  the  Interior 
under  sec.  428  of  the  Act. 

Jesse  Hlggins.  Paul  Cower  and  William  Gipson  v. 
Old  Ben  Coal  Corporation.  3  IBMA  237  (July  16 
197*)  81  I.D.  423 

EVIDENCE 

Burden  of  Proof 

A  visual  observation  standing  alone  will 
not  suffice  to  meet  the  Mining  Enforce- 

ment and  Safety  Administration's  burden 
o€  proof  of  a  section  304(d)  violation. 

Peggs  Run  Coal  Company.  Inc 
(July  22,  1974) 

3  IBMA  289 
81  I.D.  443 

■§.ulXicAen_c.v. 
A  visual  observation  will  support  a  violation 

of  section  304(a)  —  accumulation  of  coal 
dust. 

Coal  Processing  Corporation.  2  IBMA  336  (Nov.  26, 
1973)  80  I.D.  748 

Where  a  notice  of  violation  of  section  304(a)  of  th» 
Act  shows  no  indication  of  the  depth  or  extent  of 
an  accumulation  of  combustible  material,  and  MESA 
sole  witness,  the  inspector  who  issued  the  notice 

has  no  present  recollection  of  the  condition,  for 
which  the  notice  was  issued,  the  evidence  is  insuf 
ficient  to  constitute  a  prima  facie  case. 

Armco  Steel  Corporation.  2  IBMA  359  (Dec.  12,  1973) 
80  I.D.  790 

Whether  an  area  of  a  mine  is  being  used  as  a 
main  haulage  or  secondary  road  is  a  matter 

of  fact  to  be  determined  by  the  Administrative 
Law  Judge  and  his  finding  that  the  area  was 
being  used  as  a  main  haulage  road  will  not  be 
disturbed  when  supported  by  a  preponderance 
of  the  evidence. 

Kaiser  Steel  Corporation.  3  IBMA  70  (Apr.  11,  1974) 81  I.D.  169 
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Where  an  Inspector  states  that  "within  a  good 
degree  of  certainty"  he  saw  coal  being  cut, 
mined,  or  loaded  at  a  face  or  in  a  section, 
there  is  sufficient  evidence  to  support 

the  finding  that  the  area  involved  was  oper- 
ational.  That  finding  is  a  condition  prece- 

dent to  the  ultimate  conclusion  that  a  viola- 
tion of  section  303(c)(1)  of  the  Act  has 

occurred. 

Where  a  notice  of  violation  of  section  304(a) 
of  the  Act  shows  no  indication  of  the  depth 
or  extent  of  an  accumulation  of  combustible 

material,  and  the  inspector  has  no  present 
recollection  of  the  condition  which  gave 
rise  to  such  notice,  the  evidence  is  insuf- 

ficient to  constitute  a  prima  facie  case. 

North  American  Coal  Corporation,  3  IBMA  93 

(Apr.  17,  1974)  81  I.D. 204 

Where  an  Administrative  Law  Judge  fails  to  make 
the  required  express  findings  of  fact  regarding 
any  of  the  six  statutory  criteria,  required  by 
section  109(a)(1)  of  the  Act,  to  be  considered 
in  determining  the  amount  of  a  penalty  warranted, 
in  lieu  of  a  remand,  the  Board  may  make  the 

appropriate  findings  for  the  Department  in 
accordance  with  the  evidence  of  record.   30 
U.S.C.  S  819(a)(1). 

Where  an  Administrative  Law  Judge  makes  findings 
of  fact  regarding  any  of  the  six  statutory 
criteria  required  by  section  109(a)(1)  of  the 

Act  to  be  considered  in  determining  the  amount 
of  the  penalty  warranted,  but  in  so  doing, 
ignores  or  fails  to  properly  apply  the  evidence 
of  record,  the  Board  may  substitute  its  findings 
to  coincide  with  the  evidence  and  adjust  the 

amount  of  the  penalty  assessed  accordingly. 
30  U.S.C.  J  819(a)(1). 

Buffalo  Mining  Company, 2  IBMA  226  (Sept.  20,  1973) 
80  I.D.  630 

Noncompliance  with  one  of  the  discretionary 
criteria  for  approval  of  a  ventilation  plan 
does  not  establish  a  violation  of  30  CFR 
75.316,  unless  it  is  established  that  the 
approved  ventilation  plan  was  violated. 

The  Valley  Camp  Coal  Company,  3  IBMA  176  (May  17, 
1974)  81  I.D.  294 

Where  an  Administrative  Law  Judge  has  applied 
the  correct  legal  test  and  his  findings  of 
fact  are  supported  by  substantial  evidence 

together  with  reasonable  conclusions  regard- 
ing the  credibility  of  witnesses,  the  Interior 

Board  of  Mine  Operations  Appeals  will  not 
exercise  its  de  novo  review  powers  and  will 
affirm  the  decision  below. 

Where  an  Administrative  Law  Judge  falls  to 

support  his  ultimate  findings  and  conclu- 
sions with  basic  findings  which  reflect 

the  preponderant  weight  of  the  evidence 
in  assessing  a  penalty  pursuant  to  sec. 
109,  the  Board  will  make  the  necessary 
findings. 

North  American  Coal  Corporation,  3  IBMA  515 
(Dec.  30,  1974)  81  I.D.  772 

FINDINGS.  NOTICES  AND  ORDERS 

Eastern  Associated  Coal  Corp.,  3  IBMA  331 

(Sept.  20,  1974)  81  I.D.  567 

An  admission  by  an  operator's  witness,  who  is 
in  a  position  to  know,  of  the  issuance  of  a 
notice  of  violation  to  the  operator  is  suffi- 

cient evidence  to  prove  that  such  a  notice 
did  in  fact  exist. 

.Zelgler  Coal  Company,  3  IBMA  448  (Dec.  10,  1974) 
81  I.D.  729 

Evidence  of  individual  accumulations  of  coal 

dust  standing  alone  will  not  support  a  charge 
that  the  operator  failed  to  establish  and 

maintain  a  regular  cleanup  program,  particu- 
larly where  there  is  evidence  that  a  cleanup 

program  existed  and  was  generally  maintained. 

Alleged  violations  of  "permissibility"  require- 
ments of  electric  face  equipment  are  estab- 

lished where  conditions  described  as  violations 

are  obviously  in  deviation  of,  or  contrary  to, 

specifically  promulgated  "permissibility" 
specifications  in  30  CFR  Part  18. 

Kaiser  Steel  Corporation,  3  IBMA 
1974)  81  I. 

(Dec.    24, 
747 

Section  104  (a)  of  the  Act  requires  the  Bureau  of 
Mines  to  issue  an  immediate  order  of  withdraw- 

al upon  a  finding  of  imminent  danger,  whether 

or  not  equipment  necessary  to  abate  the  condi- 
tion causing  such  danger  is  available  to  the  op- erator. 

Where  a  condition  which  may  lead  to  imminent  danger 
exists,  the  Board  of  Mine  Operations  Appeals  , 
in  a  proceeding  under  section  104  (h)  of  the  Act, 
may  issue  an  order  requiring  withdrawal  of  min- 

ers, after  public  hearing,  whether  or  not  equip- 
ment necessary  to  abate  the  condition  exists; 

but  an  order  of  withdrawal  is  not  required  as  in 
the  case  of  section  104  (a). 

Safety  of  miners  is  always  a  relevant  consideration 
in  determining  a  reasonable  time  for  abatement 
of  violations  of  mandatory  standards.     Other  rel- 

evant considerations  include  the  fact  of  violation 

and  the  availability  of  equipment.     In  certain 
circumstances,  difficulty  of  abatement  may  be  a 
relevant  consideration. 

Freeman  Coal  Mining  Corporation.  1   IBMA  1 
(Oct.    5,    1970)    77   I.D.    149 
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It   Is   an  abuse   of  discretion   for  an 

Administrative  Law  Judge   to  deny  a 
motion   to   transfer   the  site  of   a 

hearing   to   any  other  sites   listed  in 
43  CFR  4.542(a)   where  it   is   shown  that 
the  site  requested   is  more   convenient 
to   the  parties. 

Wayne  Branham   t/a  Mark  Alan  Coal  Co.  , 
1   IBMA  212    (Oct.    30,    1972)    79   i.D.    680 

Whether   a  condition  or   practice  constitutes  a  viola- 
tion of  a  mandatory  health  or   safety  standard   is 

not   an  issue   in  a  proceeding   to  review  an   imminent 
danger  withdrawal  order  and  MESA  has  no  burden, 
under  43  CFR  4.587,   of  proving  whether   the  danger 
involved   is  a  violation. 

Freeman  Coal  Mining  Corporation,    2   IBMA  197 

(Sept.    12,    1973)  80   I.D.   610 

A  penalty  proceeding  before   an   Administrative 
Law  Judge   is   a  de  novo  proceeding  in  which 

the  amount  of   a  penalty   assessed   is   deter- 
mined on   the  basis   of   the  evidence  presented 

without   regard  to  any   assessment   proposed  by 
the  Assessment  Officer. 

Spring  Branch  Coal  Company,    2   IBMA  154 
(June  29,    1973)  80  I.D.    438 

While  the  burden  of  proving  unavailability  of 

equipment,   materials,   or  qualified  technicians 
required  to  comply  with  a  mandatory  health  or 
safety  standard   is  normally  upon  the  operator, 

where   the  government's  proof  establishes  such 
unavailability,   the  operator  is   relieved  of  the 

burden  and  may  rely  upon   the  government's 
evidence. 

Buffalo  Mining  Company, 2   IBMA  226    (Sept.    20,    1973) 80   I.D.    630 

AdraissibiLi ty_  2fJ^¥?-d.eILc5. 

The  payment  of  a  proposed  order  of  assess- 
ment is  not  an  offer  of  compromise,  and 

when  such  payment  is  made,  it  does  not 
render  notices  of  violation  and  notices 
of  termination  or  abatement  Inadmissible 

as  evidence  of  the  operator's  history  of violations. 

The  Valley  Camp  Coal  Company,  1  IBMA  196 
(Sept.  29,  1972)  79  I.D.  625 

In  a  section  109(a)  proceeding  involving  an 
alleged  violation  of  30  CFR  75.601,  once  the 
Mining  Enforcement  and  Safety  Administration 
establishes  the  fact  of  violation,  the  burden 
of  shoving  that  approval  was  obtained  for 
the  condition  cited  is  upon  the  operator. 

Reliable  Coal  Corporation.  3  IBMA  124 
(Apr.  22,  1974)  81  I.D. 221 

Sworn  statements  submitted  after  the  expira- 
tion of  a  reasonable  period  set  by  the 

Administrative  Lav  Judge  for  their  submis- 
sion and  after  his  decision  in  the  case 

were  properly  excluded  from  the  record. 

Reliable  Coal  Corporation.  3  IBMA  124 
(Apr.  22,  1974)         81  I.D.  221 

C_on_solidation 

Where,  in  a  hearing  on  application  for  review 

(section  105),  both  parties  agree  that  the 
identical  contentions  of  facts  and  law  would 
be  offered  in  an  assessment  of  civil  penalty 
proceeding  (section  109)  presently  pending, 
the  Administrative  Law  Judge  has  the  authority 
to  consolidate  the  proceedings. 

Burden  of  Proof 

Amlgo  Smoke less  Coal  Company, 

(Nov.  9,  1973) 

2  IBMA  310 
80  I.D.  725 

The  burden  of  proof  In  a  proceeding  for  the  review  of 
an  imminent  danger  of  withdrawal  is  on  the  applicant. 

Lucas  Coal  Company,  1  IBMA  138  (June  29,  1972) 

79  I.D.  425 

Consolidation  of  an  application  for  review 
(sec.  105)  and  a  petition  for  assessment 
(sec.  109)  proceedings  involving  the  same 
Order  of  Withdrawal  or  Notice  of  Violation 

is  not  required  in  the  absence  of  a  request 
therefor. 

In  a  proceeding  to  review  an  Imminent  danger  order  of 
withdrawal,  the  operator,  as  the  applicant,  bears 
the  burden  of  proof,  under  43  CFR  4,587,  with  re- 

spect to  both  the  threshold  issue  of  no  danger  and 
the  issue  of  no  imminence.  If  the  operator  bears 

the  burden  of  proving  either  issue  by  a  preponder- 
ance of  the  evidence,  it  prevails. 

Zelgler  Coal  Company.  3  IBMA  64  (Mar.  29,  1974) 

81  I.D.  154 
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Section  8(b)  of  the  Administrative  Procedure  Act  re- 
quires findings  of  fact.   In  the  absence  of  findings 

it  may  be  impossible  for  the  Board  of  Mine  Opera- 
tions Appeals  to  review  a  decision  of  an  examiner, 

and  the  case  should  be  remanded  to  the  examiner. 

Lucas  Coal  Company,  1  IBMA  138  (June  29,  1972) 
79  1.0.  425 

A  Notice  of  Violation  of  30  CFR  75.400  will  be 

upheld  where  the  unrefuted  testimony  of  the 

Bureau  of  Mines  Inspector  shows  an  accumula- 
tion of  float  coal  dust  in  a  belt  conveyor 

entry. 

2  IBMA  148  (June  29,  1973) 

80  I.D.  436 

Premium  Coal  Company, 

ACT  OF  1969— Continued 

HEARINGS— Cont  inued 

? owe  £ s_o f_  Adtn in i st ra ti v e_Law_J ud  ge  s_ 
—Continued 

Powers_of  Admin_ist£at_ive_Law_Jud£e£ 

The  validity  of   the  withdrawal  order   is  not  an 
issue  in  a  proceeding  to  assess  civil  penalties 
for  violations  alleged   in  such  withdrawal  order; 
thus,   an  Administrative  Law  Judge  is  without 
authority  to  vacate  such  order   in  such  proceed- ing. 

30  U.S.C.  i   819(a)(3) 

Zeigler  Coal  Co.,  2  IBMA  216,  80  I.D. 
626,  1973-1974  OSHD  par.  16,608  (1973). 

Mountaineer  Coal  Company,  3  IBMA  472  (Dec.  20, 
1974)  81  I.D.  740 

Default  procedures  of  43  CFR  4.544  for  failure 
to  appear  at  a  scheduled  prehearing  conference 
apply  solely  to  a  party  against  whom  a  penalty 
Is  sought  and  may  not  be  Invoked  against  MESA. 

Armco  Steel  Corporation,  3  IBMA  482  (Dec.  23,  1974) 
81  I.D.  744 

An  Administrative  Law  Judge  has  no  authority  to  con- 
vert an  imminent  danger  order  of  withdrawal  to  a 

notice  of  violation. 

Freeman  Coal  Mining  Corporation,  2  IBMA  197 

(Sept.  12,  1973)  80  I.D.  610 

The  Administrative  Law  Judge  properly  denied  the 
motion  of  an  operator  to  suppress  evidence 

obtained  In  the  course  of  a  coal-mine  inspection, 
where  such  motion  is  based  on  the  ground  that 
the  inspector  violated  the  Fourth  Amendment 

prohibition  against  unreasonable  searches,  since 
an  administrative  tribunal  has  no  authority  to 
pass  on  constitutional  questions. 

Buffalo  Mining  Company.  2  IBMA  226  (Sept.  20,  1973) 
80  I.D.  630 

An  Administrative  Law  Judge  lacks  authority  to 
order  MESA  to  recompute  proposed  assessments 
of  civil  penalty. 

Cllnchfleld  Coal  Company.  3  IBMA  154  (May  15,  1 
81  I.D.  276 

Pr£cedure_ 

Rulings  on  requests  for  continuance  are  matters 

entirely  within  the  Examiner's  discretion  and 
normally  are  not  appropriate  for  review  on  in- 

terlocutory appeal. 

Initial  determination  of  the  situs  of  a  hearing  gen- 
erally rests  in  the  discretion  of  the  Office  of 

Hearings  and  Appeals.      Requests  for  transfer 
of  situs  are  within  the  discretion  of  the  Exam- 

iner.    Review  of  lequests  for  a  transfer  of  situs 
by  the  Board  of  Mine  Operations  Appeals  is 
appropriate  only  in  cases  of  manifest  abuse  of 
discretion  by  the  Examiner  which  would  result 
in  irreparable  injury  and  which  could  not  be  cor- 

rected in  the  normal  course  of  administrative 

proceedings. 

United  Mine  Workers  of  America  District  §  31, 

1  IBMA  31   (May  4,    1971)  78  I.D.  153 

An  Administrative  Law  Judge  lacks  authority  to 
order  MESA  to  submit  a  recomputed  penalty 
assessment   to  an  operator. 

Consolidation  Coal  Company,    3  IBMA  161   (May  15, 
1974)  81  I.D.    315 

An  Administrative  Law  Judge  has  no  authority 
to  convert  a  sec.    104(c)   citation  into  a 
•ec.    104(b)   notice  of  violation. 

Freeman  Coal  Mining  Company.   3  IBMA  434   (Dec. 
1974)  81  I.D.    723 

A  hearing   Instituted  by   an   operator  with 
respect    to  notices   of   violation  shall 
not  be   dismissed   on  motion  by   the  opera- 

tor when  based  upon  National   Independent 

Coal  Operators'   Association,   et   al.   v. 
Morton,    et   al.,    Civil   Case  No.    397-72 
(D.C.    Dist.    of  Col.    March   9,    1973),   which 

relates   only   to   the  validity   of    the  proced- 
ures   followed  by    the   assessment   officer 

under  30  CFR  Part    100   and   does   not   relate 
to  the  hearing  procedure   pursuant    to 
43  CFR  Part   4. 

In  the  Matter  of  Western   Slope  Carbon   Inc.    (Hawks  Nest 
No.    3  Mine),    2   IBMA  161    (July  16.    1973)         80  I.D.    707 
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A  party's  right  to  withdraw  a  pleading  is 
determined  under  the  rules  in  effect  at 

the  time  such  right  is  exercised. 

In  the  Matter  of  Ranger  Fuel  Corporation  (Mine  A, 
Mine  B  and  Mine  D) ,  2  IBMA  163  (July  17,  1973). 
80  I.D.  708  [Set  aside  by  Memorandum  Opinion  and 
Order  Upon  Reconsideration  in  Ranger  Fuel  Corporation, 
2  IBMA  186  (Sept.  5,  1973)  80  I.D.  604] 

Upon  service  on  the  operator  of  a  petition  for  as- 
sessment of  a  civil  penalty  founded  upon  a  request 

for  hearing,  the  jurisdiction  of  the  Office  of  Hear- 
ings and  Appeals  (OHA)  vests  and  the  request  for 

hearing,  not  being  a  pleading,  cannot  be  withdrawn. 

In  the  Matter  of  Ranger  Fuel  Corporation  (Mine  A. 
Mine  B  and  Mine  D),  2  IBMA  186  (Sept.  5,  1973) 

80  I.D.  604 

An  Administrative  Law  Judge  does  not  have  the  power 
or  authority  to  convert  an  order  of  withdrawal  to 
a  notice  of  violation. 

An  Administrative  Law  Judge  correctly  dismisses 
a  petition  for  hearing  and  formal  adjudication 
for  want  of  Jurisdiction  where  the  petition 
is  insufficient  due  to  failure  to  list  properly 
the  alleged  violations  in  issue  and  to  show 
proof  of  service,  and  after  notice,  the  operator 

fails  to  cure  the  defects  within  a  reasonable 

period  of  time. 

Splckler  Coal  Company.  3  IBMA  26  (Jan.  29,  1974) 81  I.D.  56 

i  Administrative  Law  Judge  was  obliged  to  dismiss 
and  remand  to  the  Assessment  Officer  under  43 

CFR  4.545(b),  37  F.R.  11462  (June  28,  1972), 
until  Its  repeal  on  April  24,  1973,  upon  the 
actual  failure  of  an  operator  to  appear  at  a 
hearing  but  not  upon  the  mailing  or  filing 
of  a  statement  of  intent  not  to  appear. 

United  States  Fuel  Company,  3  IBMA  87  (Apt 

1974)  81  I.D.  185 

15, 

An  Administrative  Law  Judge  may  not  vacate  an  order 
of  withdrawal  in  a  civil  penalty  proceeding  held 
pursuant  to  section  109(a)(3). 

Zelgler  Coal  Company,  2  IBMA  216  (Sept.  18,  1973) 80  I.D.  626 

An  Administrative  Law  Judge  may  not  vacate  an 

order  of  withdrawal  in  a  civil  penalty  pro- 
ceeding held  pursuant  to  section  109(a)(3). 

Plateau  Mining  Company.  2  IBMA  303  (Nov.  7,  1973) 
80  I.D.  716 

Where,  under  43  CFR  4.512,  an  operator  withdraws 
its  petition  for  hearing  and  formal  adjudication 

after  the  close  of  an  evidentiary  hearing,  but, 

prior  to  Issuance  of  a  final  decision,  it  is 
not  entitled  to  a  dismissal  without  prejudice. 

United  States  Fuel  Company,  2  IBMA  315  (Nov.  20,  1973) 80  I.D.  739 

An  Administrative  Law  Judge  may  not  vacate  an 

order  of  withdrawal  in  a  civil  penalty  pro- 
ceeding held  pursuant  to  section  109(a). 

Buffalo  Mining  Company,  2  IBMA  327  (Nov.  21,  1973) 80  I.D.  744 

An  Administrative  Law  Judge  may  not  proceed 
under  43  CFR  4.512,  unless  a  motion  Is  filed 
which  specifically  seeks  withdrawal  or  refers 
to  the  regulation. 

An  Administrative  Law  Judge  may  not  proceed 

under  43  CFR  4.588  unless  the  operator's  waiver 
of  hearing  specifically  requests  a  decision 
on  the  existing  record. 

Production  of  Documents 

Where  Jurisdiction  has  vested  in  an  Adminis- 
trative Law  Judge  in  a  proceeding  under 

the  Act,  the  Mining  Enforcement  and  Safety 
Administration  is  not  insulated  by  5  U.S.C. 
55  552(b)(5)  or  552(b)(7)  (1970)  of  the 
Freedom  of  Information  Act  from  producing 

Inspectors'  notes  or  reports  made  in  con- 
nection with  alleged  violations  which  are 

the  subject  of  the  proceeding. 

Where,  in  a  civil  penalty  proceeding,  a  coal 

mine  operator  shows  that  he  needs  inspec- 

tors' reports  and  notes,  prepared  in  con- 
nection with  the  Issuance  of  notices  of 

violation  or  orders  of  withdrawal,  so  that 
he  may  evaluate  his  case  to  determine 
whether  to  settle  or  further  litigate, 

good  cause  for  an  order  of  production  has 
been  shown  pursuant  to  43  CFR  4.585  and 

such  documents  are  relevant  to  the  pro- ceeding. 

In  the  Matter  of  Amlgo  Smokeless  Coal 

Company,  Beth-Elkhorn  Corporation, 
Bethlehem  Mines  Corporation,  Cllnchfield 
Coal  Company.  Eastern  Associated  Coal 
Corporation,  Eastern  Coal  Corporation, 
Kentland-Elkhorn  Coal  Corporation.  Peabody 
Coal  Company.  Rochester  &  Pittsburgh 
Coal  Company.  Winston  Mining  Company, 

3  IBMA  139  (Apr.  26,  1974)    81  I.D.  235 

Farrell  Mining  Company.  3  IBMA  1  (Jan.  15, 
81 

1974) 

[.D.  6 
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Summary  Decisions 

An   Administrative   Law  Judge  may  not    issue   a 
summary  decision  upon  his   own  motion  based 
upon   an   order   to   show  cause,   because   the 
governing  regulation,   A3   CFR  4.590,    requires 
a  moving  party. 

In  a  proceeding  to  review  an   imminent    danger 
withdrawal   order,    an  Administrative   Law  Judge 
may  not   grant   summary  decision   to   the  applicant 
where   the   record   is   devoid  of  evidence,    there 
is   a  general   denial   of   the   allegations   con- 

tained  in   the   Application   for   Review,    and 
there    is   a  conceivable   set   of   facts  which   the 
evidence  may   reveal  which  would   support    the 
position  of   the  opponent   of   summary   decision. 

Kings   Station   Coal   Corporation,    2    IBMA  291 
(Nov.    5,    1973)  80   I.D.    711 

Where  an   inspector  observes   accumulations   of   float 
coal  dust   throughout   an  area  approximately   7200 
feet    in   length   in  a   coal  mine  with  a   history  of 
unpredictable  releases   of  methane  and   at    least   one 
prior  dust   explosion,    he   is  warranted    in   issuing 
an   imminent  danger  withdrawal   order,. 

Freeman   Coal  Mining   Corporation   2   IBMA  197 
(Sept.    12,    1973)  80   I.D.    610 

Proximate  Peril 

A  proximate  peril  to  life  or  limb  exists  where  a  rea- 
sonable man  would  conclude  that  the  facts  indicate 

an  impending  accident  or  disaster,  threatening  to 
kill  or  to  cause  serious  physical  harm,  likely  to 

occur  at  any  moment,  but  not  necessarily  immedi- ately. 

Waiver 

Freeman  Coal  Mining  Corporation, 

(Sept.  12,  1973) 

2  IBMA  197 

80  I.D.  610 

Where  there  are  disputed  issues  of  material  fact,  an 
Administrative  Law  Judge  may  not  grant  summary 
decision  unless  there  is  an  express  waiver  of  hearing. 
43  CFR  4.588. 

United  Mine  Workers  of  America,  Local  Union  1520, 
District  2  v.  Rushton  Mining  Company,  2  IBMA  39 

(Feb.  8,  1973)  80  I.D.  653 

IMMINENT  DANGER 

The  statutory  definition  of  "imminent  danger" 
(section  3(j)  of  the  Act)  must  be  read  in 
its  entirety  without  picking  out  individual 

words  or  phrases  and  also  must  be  construed 
in  conjunction  with  section  104(a)  of  the 
Act  providing  for  the  issuance  of  imminent 
danger  orders. 

An  "imminent  danger"  exists  when  the  condition 
or  practice  observed  could  reasonably  be 
expected  to  cause  death  or  serious  physical 
harm  to  a  miner  if  normal  mining  operations 
were  permitted  to  proceed  in  the  affected 
area  of  the  coal  mine  before  the  dangerous 

condition  is  eliminated;  thus,  the  dangerous 
condition  cannot  be  divorced  from  the  normal 
work  activity. 

Eastern  Associated  Coal  Corporation  (Joanne 
Mine),  2  IBMA  128  (June  13,  1973)    80  I.D.  400 

INCOMBUSTIBLE  DUST   PROGRAM 

Test_Reports 

An  analysis  of  dust  -samples  report  indicating 
a  violation  can  be  admitted  as  evidence  upon 
proper  foundation  under  28  U.S.C.  $  1732  (1970) 
and,  if  admitted,  is  considered  a  prima  facie 
showing  of  a  violation. 

Co-Op  Mining  Company,  3  IBMA  533  (Dec.  31,  1974) 
81  I.D.  780 

INJUNCTIONS 

Where  30  CFR  75. 1403-7 (d)  was  subject  to  the 
injunction  in  Ratllff  v.  Hickel,  Civil  Action 
No.  70-C-50-A  (W.D.\  Va. ,  April  23,  1970), 
the  inspector  should  have  notified  the  operator 
to  properly  connect  chains  between  mantrip  cars, 
but  he  should  not  have  issued  a  notice  of  vio- 

lation of  section  314(b)  to  circumvent  the 

injunction. 

Mid-Continent  Coal  and  Coke  Co,  1  IBMA  250 
(Dec.  29,  1972)  79  I.D.  736 

An  "imminent  danger"  exists  where  the  cited  condition 
or  practice  would  warrant  the  conclusion  by  .a  re- 

asonable man  that,  at  the  time  of  issuance,  a  prox- 
imate peril  to  life  or  limb  existed  and  that,  if 

normal  operations  to  extract  coal  continued,  a 

serious  accident  or  disaster  would  be  likely  to  oc- 
cur before  abatement. 

INSPECTIONS  AND  INVESTIGATIONS 

Evidence  obtained  as  a  result  of  an  inspection 

conducted  under  the  authority  of  sec.  103  of 
the  Federal  Coal  Mine  Health  and  Safety  Act 
of  1969,  without  the  consent  of  the  operator 
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and  without   a  search  warrant,   la   admissible 
in  an  administrative  proceeding. 

Clinchfield  Coal  Company,    1  IBMA   70a    (Nov.    10,    1971)    79  I.D.   655 

It  was   the   clear  intent   of  Congress   to  require 

neither  a  search  warrant  nor  the  express   con- 
sent  of  an  operator,   before   an  inspection  of 

a  coal  mine,   under  the  Federal  Coal  Mine  Health 

and  Safety  Act   of   1969.      30  U.S.C.    SS   813(b), 
815,   Clinchfield   Coal  Company,    1   IBMA  70a,    79 
I.D.    655,   CCH  Employment   Safety  and  Health 
Guide  par.    15,370    (1971). 

FEDERAL  COAL  MINE  HEALTH  AND   SAFETY 

ACT  OF  1969— Continued 

MANDATORY   SAFETY  STANDARDS —Continued 

Generally — Continued 

The    requirement   of    30  CFR   77.215(c)    Is 
applicable   to   refuse   piles    constructed 
prior   to  July    1,    19  71,    as  well   as    to 
any    constructed   after   that    date. 

Buffalo  Mining  Company.    2 IBMA  226    (Sept.    20,    1973) 
80  I.D.   630 

MANDATORY   SAFETY   STANDARDS 

Generally 

A  visual  observation  standing  alone,  will  not  suffice 

to  meet  the  Bureau's  burden  of  proof  of  a  304(d) 
notice  of  violation. 

An  operator  will  not  be  allowed  to  use  his  negligence 
in  not  complying  with  one  standard  as  an  excuse  for 
failure  to  comply  with  another. 

Newsome  Brothers,  Inc..  1  IBMA  190  (Sept.  29,  1972) 

Where  30  CFR  75. 1403-7 (d)  was  subject  to  the 
injunction  in  Ratllff  v.  Hickel,  Civil  Action 

No.  70-C-50-A  (W.D. ,  Va. ,  April  23,  1970), 
the  inspector  should  have  notified  the  operator 
to  properly  connect  chains  between  mantrip  cars, 
but  he  should  not  have  issued  a  notice  of  vio- 

lation of  section  314(b)  to  circumvent  the 

injunction. 

Where  an  operator  is  charged  with  a  duty  of 
inspection  of  a  high-voltage  cable  in  an 
entry,  the  entry  constitutes  an  active 

working,  and  it  is  subject  to  the  require- 
ments of  30  CFR  75.400. 

Where  an  operator  failed  to  reinsulate  wires, 
which  were  originally  encased  by  individual 
insulation  and  by  an  outer  cable  jacket,  with 
two  layers  of  friction  tape,  a  violation  of 
30  CFR  75.514  occurred. 

Mid-Continent  Coal  and  Coke  Co.  1  IBMA  250 

(Dec.  29,  1972)  79  I.D.  736 

Sewell  Coal  Company , 

1973)   

2  IBMA  80  (Mar.  30, 

80  I.D.  251 

Where  the  evidence  is  sufficient  to  establish  that 
the  roof  or  ribs  of  a  mine  were  not  adequately 

supported  to  protect  persons  from  falls,  It  is  not 
necessary  to  prove  a  violation  of  the  roof  control 
plan  in  order  to  sustain  a  violation  of  section 

302(a)  of  the  Act. 

Zeigler  Coal  Company,  2  IBMA  216  (Sept.  18,  1973) 

80  I.D.  626 The  presence  of  defective  equipment  in  a  working 
area  of  a  mine  is  prima  facie  evidence  of  the 

violation  of  an  applicable  section  of  the  Act; 
however,  such  evidence  can  be  rebutted  by  the 

operator,  and  where  he  demonstrated  by  a  pre- 
ponderance of  the  evidence  that  the  equipment 

was  under  repair,  and  had  not  been  used,  and 

was  not  to  be  operated  until  it  met  the  re- 
quired safety  standards,  no  violation  of  the 

Act  has  occurred. 

Plateau  MininR  Company,  2  IBMA  303  (Nov.  7,  1973) 80  I.D.  716 

Where  the  evidence  is  sufficient  to  estab- 
lish that  the  roof  or  ribs  of  a  mine  were 

not  adequately  supported  to  protect  persons 
from  falls,  it  is  not  necessary  to  prove 
a  violation  of  the  roof  control  plan  in 
order  to  sustain  a  violation  of  section 

302(a)  of  the  Act. 

North  American  Coal  Corporation,  3  IBMA  93 

(Apr.  17,  1974)  81  I.D.  204 

Bulldozers  are  included  in  the  category  of 

mobile  equipment  required  to  have  back- 
up alarms  by  30  CFR  77.410  irrespective 

of  clear  visibility  to  the  rear. 

Lucas  Coal  Company,  et  al. ,  3  IBMA  258 (July  16,  1974)         gl  I.D.  430 

A  violation  of  30  CFR  75.312,  proscribing 
ventilation  of  working  places  with  air  that 

has  passed  through  an  abandoned  area,  or  an 
area  unsafe  or  inaccessible  for  inspection, 

is  not  proved  in  the  absence  of  a  showing 
that  the  areas  through  which  the  air  has 

passed  was  in  fact  abandoned,  unsafe  or 
inaccessible  for  inspection. 

Peggs  Run  Coal  Company.  Inc. 
19741 

3  IBMA  404  (Nov. 

81  I. P.  669 
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Where   the  operator's  employees   test   the  roof 
as  provided  by  30  CFR  75.205  there  is  no 
violation  of   that  section. 

A  return  air  course,    in  which  the  operator's 
employees  work  and  travel   is  an  "active 
working"  under   30  CFR  75.2(g)(4)   and  for 
that  reason  subject   to  30  CFR  75.400 
(sec.    304   (a)   of   the  Act)   proscribing 
accumulations  of  coal  dust,    loose  coal  and 

other  combustible  materials   in  "active 

workings . " 

FEDERAL   COAL  MINE  HEALTH  AND   SAFETY 

ACT  OF  1969— Continued 

MANDATORY  SAFETY  STANDARDS— Continued 

TraiUng_Cable_S£l_ices 

Where  the  evidence  shows  an  operator  made  a 
defective  permanent  splice  in  a  trailing  cable 
in  violation  of  30  CFP  75.604,  r!.c  Administra- 

tive Law  Judge  di.l  not  err  by  finding  thnt-a 
violation  occurred  or  by  holding  that  the  de- 

fective permanent  splice  may  not  be  deemed  to 
be  a  permissible  temporary  splice. 

Kaiser  Steel  Corporation,  3  IBMA  489  (Dec. 
1974)  81  I.D.  747 

Gro_undin£ 

24, 

Use  of  a  clamp  to  ground  an  electric  hand  drill  is  a 

violation  of  30  CFR  73.701-3  unless  approved  by  an 
inspector  or  some  other  authorized  representative 
of  the  Secretary. 

Clinchfield  Coal Company , 2  I  MIA  364  (Dec.  14,  1073) 

80  1 .D.  802 

Incombustible  Contents 

A  properly  taken  floor  sample,  without  sam- 
ples from  the  roof  and  ribs,  may  alone 

support  a  finding  that  a  violation  of  sec- 
tion 304(d)  of  the  Act  has  occurred. 

North  American  Coal  Corporation,  3  IBMA  93 
(Apr.  17,  1974)  81  I.D.  204 

Pr£te_ctive_E£uipment 

An  operator  complies  with  30  CFR  75.1720(a) 
if  it  has  a  system  designed  to  assure  that 
miners  wear  protective  safety  goggles  on 
appropriate  occasions,  and  if  such  system 
in  fact  is  enforced  with  due  diligence. 
Where  the  failure  to  wear  protective  glasses 

is  entirely  the  result  of  the  employee's 
negligence  rather  than  the  result  of  the 
failure  of  the  operator  to  require  the 
wearing  of  such  glasses,  a  violation  of 
such  safety  standard  has  not  occurred. 

North  American  Coal  Corporation,  3  IBMA  93 

(Apr.  17,  1974)  81  I.D.  204 

Buffalo  Mining  Company, IBMA  226  (Sept.  20,  1973) 
30  T.P.  630 

Under  section  306  of  the  Act,  30  CKR  75.603,  only 
one  temporary  splice  may  be  made  in  a  trailing 
cable  at  one  time. 

Clinchfield  Coal  Company,  2  IBMA  36'.  (Dec.  14,  1973) 
80  I.D.  802 

MODIFICATION  OF  APPLICATION  OF  MANDATORY 

SAFETY  STANDARDS 

An  operator's  petition  for  the  modification  of  the 
application  of  a  mandatory  safety  standard  will  be 
denied  where  such  petition  is  based  solely  upon 

the  argument  that  the  operator's  mine  is  not 

gassy. 
Reliable  Coal  Corporation, 1  IBMA  97  (Mar.  31,  1972) 

79  I.D.  139 

Dismissal 

Where  a  petition  for  modification  of  the  appli- 
cation of  a  mandatory  safety  standard  fails 

to  state  grounds  upon  which  such  modification 
could  be  granted,  even  if  proved,  a  motion  to 
dismiss  is  properly  granted. 

In  the  Matter  of  A.K.P.  Coal  Company,  et  al. 

3  IBMA  136  (Apr.  24,  1974)  81  I.D.  226 

Interim  Relief 

The  discretion  of  an  examiner  or  the  Board  to 
grant  interim  relief,  pending  adjudication 
of  a  section  301(c)  petition  for  modification, 
may  be  exercised  onlv  after  a  hearing  has 
been  afforded  the  parties,  and  it  clearly 

appears:   (1)  that  the  petition  has  been 
filed  in  good  faith:  (2)  that  during  the 
interim,  the  health  and  safety  of  the  miners 

will  be  reasonably  assured:  and  (3)  that 
the  operator  will  suffer  irreparable  harm 
if  the  interim  relief  is  not  granted. 

Gateway  Coal  Company, 1  IBMA  82  (Mar.  16,  1972) 

79  I.D.  102 
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Jurisdiction 

An  Administrative  Lav  Judge  does  not  lose  Juris- 
diction of  a  proceeding  for  modification  of  the 

application  of  a  mandatory  safety  standard  where 

the  parties  enter  Into  a  stipulation  of  fact  ren- 
dering a  formal  evidentiary  hearing  unnecessary. 

NOTICES  OF  VIOLATION 
Generally 

A  visual  observation  standing  alone,  will  not  suffice 

to  meet  the  Bureau's  burden  of  proof  of  a  304(d) 
notice  of  violation. 

Newsome  Brothers,  Inc..  1  IBMA  190  (Sept.  29,  1972) 

Harmar  Coal  Company,  3  IBMA  32  (Mar.  5,  1974) 
81  I.D.  103 

Publication 

Where  a  proposed  modification  is  amended  sub- 
sequent to  publication  in  the  Federal 

Register,  strict  compliance  with  the  provi- 
sions of  section  301(c)  of  the  Act  requires 

republication  of  the  new  proposal. 

An  operator  is  entitled  to  adequate  and  timely 
notice  of  the  section  of  the  Act  or  mandatory 
standard  alleged  to  be  violated  in  order  to 

prepare  a  defense  in  a  proceeding  for  assess- 
ment of  civil  penalty. 

Section  304(a)  and  304(d)  of  the  Act  were  each 
designed  for  a  distinct  purpose  and  may  be 
cited  as  independent  violations. 

Eastern  Associated  Coal  Corporation.  1  IBMA  233 

(Dec.  27,  1972)  79  I.D.  723 

Gateway  Coal  Company,  2  IBMA  107  (May  30,  19  7  3) 

80  I.D.  382 

Stipulations 

A  stipulation  of  facts  and  conditions  arrived 

at  after  extensive  consultation  and  studv  by 
technical  experts  of  the  parties,  in  the 
absence  of  objection,  and  with  agreement  of 
the  Bureau  that  the  proposal  will  guarantee 
no  less  than  the  same  measure  of  protection 

as  the  mandatory  standards,  shall  be  suffi- 
cient to  support  a  grant  of  a  modification 

of  the  application  of  mandatory  standards. 

Gateway  Coal  Company,  2  IBMA  107  (Mav  30,  1973) 

80  I.D.  382 

Where  an  operator  demonstrates  by  a  preponderance 
of  the  evidence  that  defective  equipment  was 
being  repaired,  was  not  being  used,  and  was 
not  to  be  operated  until  It  met  the  required 
safety  standards,  no  violation  of  the  Act 
occurred. 

Zelgler  Coal  Company.  3  IBMA  366  (Sept.  26,  1974) 

81  I.D.  598 

Abatement 

A  change  in  the  ventilation  system  to  eliminate 
accumulations  of  methane  in  a  mine  will  not 
constitute  a  violation  of  section  303(k)  of 
the  Act  where  it  is  established  that  such 

remedial  procedure  was  the  proper  corrective 
■  ict  ion. 

Waiver  of  Participation 

Coal  Pre 1973) 
ins  Corporation,  2  IBMA  33fi  (Nr 80  I.D.  748 

Where  a  party  has  had  actual  notice  of  all 
proceedings  relating  to  a  petition  for 
modification  of  a  mandatory  safety  standard 
and  elects  not  to  participate,  he  shall  be 
deemed  to  have  waived  any  objection  to  the 

petition. 

Gateway  Coal  Company,  2  IliMA  107  (May  30,  1973) 
80  I.D.  382 

EJLements_o f^  Pr£of_ 

Notices  of  violation  of  section  304(d)  of  the 

Act  based  entirely  on  a  visual  observation 
by  the  inspector  are  unsupported  by  probative 
evidence  and  must  be  vacated. 

Notices  of  violation  of  section  304(c)  of  the 
Act  based  entirely  on  the  visual  observation 
of  the  inspector  are  unsupported  by  probative 
evidence  and  must  be  vacated. 

Eastern  Associated  Coal  Corporation.  1  IBMA  233 
(Dec.  27,  1972)  79  I.D.  723 
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Elements   of   Proof — Continued JLuf_fi.cieEcX 

In  proving  a  violation  of  section  304(c)    (based 
on   the  absence  of   rock  dust)    the   Bureau  must 
first   prove   by  a  preponderance  of   the  evidence 
that   rock  dust  was   required,    i..e_.  ,    that  none 
of   the  exceptions   in  section  304(c)   apply. 
When  the  exception   involves   specifically 
delineated  percentages  of   incombustible  dust 
content,    proof   that    it  does  not   apply  should 
be  based  upon  samples  and   tests  of   the   incom- bustible  content   of   the  dust. 

The  Valley   Camp   Coal   Company,    1   IBMA  243 
(Dec.  29,  1972)  79  I.D.  730 

A  notice  of  violation  charging  that  an  operator 
of  a  loading  machine  was  not  making  tests  for 
methane  at  a  working  face  and  was  not  equipped 
to  make  such  tests  does  not  allege  a  violation 

of  the  safety  standard  in  30  CFR  75.307-1, 
which  requires  that  an  examination  for  methane 
be  made  at  the  face  of  each  working  place 
during  each  shift  and  immediately  prior  to  the 
entry  of  electrical  equipment  into  any  working 

place. Peggs  Run  Coal  Company ,  Inc . ,  3  IBMA  421  (Dec.  6, 
1974)  81  I.D.  713 

:i  sustain  its  burden  of  proving  th.it  sponta- 
neous ignition  (or  combustion)  occurred  in 

refuse  piles,  the  Bureau  of  Mines  must  show 
(1)  that  certain  combustible  material  was 

present  in  each  pile;  (2)  that  the  piles 
were  compacted  in  such  a  way  as  to  permit 
air  to  flow  through  the  piles,  allowing 
oxidation  to  occur  and  (3)  that  the  infer- 

ence of  spontaneous  ignition  was  more 
probable  than  any  other  inference  which 
could  ho  drai.'ii  Iron  the  facts  proved. 

npany ,  2  IBMA  R0  (Mar.  30, 
80  I.D.  251 

The  Board  will  not  disturb  the  findings  and 
conclusions  of  an  Administrative  Law  Judge 

In  the  absence  of  a  showing  that  the  evi- 
dence compels  a  different  result. 

Zeigler  Coal  Company,  3  IBMA  366  (Sept.  26,  1974) 

81  I.D.  598 

PENALTIES 

Ratliff  v.  Hickel,  Civil  Action  Number 
70-C-50-A  (W.D.VA.,  Filed  April  23,  and 
30,  1970),  is  not  a  bar  to  assessment 

of  penalties  in  this  proceeding. 

Robert  G.  Lawson  Coal  Co.  .  1  IBMA  115 

(May  11,  19  72J      ?9  I.D.  657 

The  assessment  of  civil  penalties  under  sec.  109 
of  the  Act  must  be  Judged  on  the  particular  set 

of  facts  in  each  instance,  and  mitigation  in  one 
case  may  not  warrant  mitigation  in  another. 

Final  authority  to  assess  civil  penalties  is  in 
the  Board  as  the  delegate  of  the  Secretary  of 
the  Interior. 

Pecco  Coal  Co. 1  IBMA  123  (May  18,  1972) 

79  I-D. 

Reaso_nablene:Ss_of^  Time 

The   filing  of   a  petition  for  modification  by  an 
operator   should  be  a  major   consideration  in 
determining   the  reasonableness  of   the   time   fixed 
for  abatement  of   any  alleged  violation  which 
relates   to   the   safety  standard   sought   to  be 
modified. 

Reliable  Coal  Corporation,    1  IBMA  97    (Mar.    31,    1972) 
79   I.D.    139 

Where   an  Administrative   Law  Judge   is   confronted 
with   a   factual   determination  of   the  effect 
of   the  amount  of   the  penalty   on   the   ability 
of   an  operator   to   continue    in  business   under 
section  109(a)(1)    of   the  Act,    and  the   record 
contains   no  evidence   on   that   criterion,    the 
Judge   should   apply   the   presumption   of   no 
adverse  effect   in  making  the  necessary    finding. 

Associated  Drilling  Company,    Inc.      (Kephart 
Mine),    2   IBMA  95    (May    17,    1973)     80   I.D.    317 

The  reasonableness  of   time  allowed  to  abate  an 
alleged  violation  is  not   in  issue   in  a  pro- 

ceeding under  sec.    109(a)   of   the  Act. 

Zeigler  Coal  Company, 3   IBMA  366   (Sept.   26,   1974) 
81  I.D.    598 

Generally 

The  payment  of  a  proposed  order  of  assess- 
ment is  not  an  offer  of  compromise,  and 

when  such  payment  is  made,  it  does  not 
render  notices  of  violation  and  notices 
of  termination  or  abatement  inadmissible 

as  evidence  of  the  operator's  history  of violations. 

The  Valley  Camp  Coal  Company,  1  IBMA  196 
(Sept.  29,  1972)  79  I.D.  625 
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FEDERAL  COAL  MINE  HEALTH  AND   SAFETY 

ACT  OF  1969— Continued 

PENALTIES— Cont  inued 

Gener allj — Con  t  inued 

PENALTIES— Cont  inued 

Amounts — Continued 

An  operator  may  be  liable  for  a  civil  penalty  for 

the  violation  of  a  mandatory  safety  standard 

even  though  there  is  no  showing  of  negligence 
on  his  part.   Negligence  is  a  factor  to  be 
considered  in  determining  the  amount  of  the 
penalty. 

Evidence  of  previous  violations  is  admissible 
regardless  of  whether  proposed  assessments 
were  paid  because  even  though  paid  they  are 
not  offers  of  compromise.  The  Act  requires 

that  the  operator's  history  of  previous 
violations  be  considered  in  determining 
the  amount  of  a  penalty. 

In  proving  a  violation  of  section  304(c)  (based 
on  the  absence  of  rock  dust)  the  Bureau  must 

first  prove  by  a  preponderance  of  the  evidence 
that  rock  dust  was  required,  i..e_. ,  that  none 
of  the  exceptions  in  section  304(c)  apply. 

When  the  exception  involves  specifically 
delineated  percentages  of  incombustible  dust 
content,  proof  that  it  does  not  apply  should 
be  based  upon  samples  and  tests  of  the  incom- 

bustible content  of  the  dust. 

The  Valley  Camp  Coal  Company,  i  ibma  243 
(Dec.  29,  1972) 

79  I.D.  730 

It  is  not  merely  the  fact  that  an  alleged  vio- 
lation is  cited  as  a  part  of  an  imminent 

danger  order  of  withdrawal,  but  the  degree 
of  danger  created  by  the  violation  either 
standing  alone  or  in  combination  with  other 
cited  violations  which  is  determinative  of 

the  statutory  criterion  of  gravity. 

Spring  Branch  Coal  Company,   2  IBMA  154 
(June  29,  1973)  80  I.D.  438 

Criteria 

In  applying  the  criteria  of  sec.  109,  It  is 

error  when  considering  the  operator's 
history  of  past  violations  for  an  examiner 

to  take  into  account  the  operator's  failure 
to  abate  a  violation  within  the  time  set  In 
the  Notice  of  Violation. 

In  applying  the  criteria  of  sec.  109  of  the  Act, 
it  is  error  for  an  examiner  to  conclude  that 

the  operator  demonstrated  a  lack  of  good  faith as  to  each  violation  solely  on  the  basis  that 
the  violation  was  not  abated  within  the  time 

set  in  the  original  Notice  of  Violation. 

In  a  sec.  109(a)  penalty  proceeding  the  finding 
of  a  violation  and  assessment  of  a  civil  penalty 
are  not  contingent  upon  proof  that  the  order  of 
withdrawal  in  which  a  violation  is  cited  was 

issued  according  to  the  enumerated  unwarrantable 
failure  elements  of  sec  104(c)  of  the  Act,  and 
lack  of  such  proof  will  not  justify  the  failure 
to  assess  penalties  where  it  is  shown  that  a 
violation  actually  occurred. 

Jewell  Ridge  Coal  Corporation,  3  IBMA  376 
(Oct.  29,  1974)  81  I.D.  624 

Amount^ 

The  purpose  of  section  109(a)(1)  criteria  for  assess- 
ing penalties  is  to  Insure  that  while  the  amount 

imposed  will  not  unduly  hamper  the  ability  of  the 

operator  to  stay  in  business,  it  will  serve  to  de- 
ter future  violations  of  the  mandatory  standards. 

Newsome  Brothers,  Inc.,  1  IBMA  190  (Sept.  29,  1972) 

In  determining  the  amount  of  a  penalty,  the  absence 
of  miners  in  the  mine  can  be  considered  in 

weighing  the  seriousness  of  the  violation. 

While  the  failure  of  an  operator  to  abate 

upon  proper  notice  may  reflect  upon  his 
good  faith  in  complying  with  the  mandatory 
standards,  such  failure  is  not  an  element 

to  be  considered  In  determining  an  operator's negligence  in  permitting  violations  to  occur. 

Each  violation  of  sec.  109  of  the  Act  should 

be  analyzed  in  terms  of  the  potential  hazard to  the  safety  of  the  miners  and  the  proba- 
bility, of  such  hazard  occurring. 

Robert  G.  Lawson  Coal  Co.,  1  IBMA  115 

(May  11,  19 72 J  79  I.D.  657 

It  is  error  not  to  consider,  as  part  of  the  history 
<it  previous  violations  in  fixing  the  amount  of  a 

cwll  penalty  under  section  109  of  the  Act,  viola- 
tions for  which  the  operator  has  agreed  to  pay, 

under  protest,  the  amounts  assessed  by  the  Assess- 
ment Officer. 

Corporation  of  the  Presiding  Bishop,  Church  of  Jesus 

Christ  of  Latter-Day  Saints  (Bee  Hive  Mine) , 
2  IBMA  2,ib  ((Jet.  11,  1973)  80  I.D.  663 

The  Valley  Camp  Coal  Company, 
(Dec.  29,  1972) 
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ACT  OF  1969— Continued 

PENALTIES—Continued PENALTIES—Continued 

Evidence Existence  of  Violation — Continued 

A  notice   charging  violation  of   sec.    305(g) 

of   the  Act  must  be  supported  by   facts 
from  which   a  conclusion  can  be  drawn 

as    to   the   "frequency"   of    inspections 
made  by   the  operator. 

Robert   G.    Lawson   Coal   Co. ,    1   IBMA   115 
(May   11,    19  72»  79   I.D.    657 

Where   Congress  has   specified   the  percentages 
of   incombustible  material   allowable   in 

sec.    304(d)    of   the  Act,    it   is  necessary 
for  the  Bureau  of  Mines   to  present  probative 
evidence — more   than   a  mere  visual 
observation  of   the  inspector. 

In   the  absence  of   evidence,   such  as   business 
and  tax  records,   showing   that   a  penalty 
under  section   109  of   the  Act  will  affect 

the   ability   of   the   operator   to  stay   in 
business,   a  presumption  exists    that   the 
operator  will  not  be  so  affected. 

Hall  Coal  Co. ,    1   IBMA  175    (Aug   22, 
1972) 

79  I. 

A  violation  of  section  304(d)  will  be  upheld 
where  an  acceptable  sampling  of  a  floor  area 

required  to  be  rock  dusted  reveals  the  pres- 
ence of  less  than  65  per  centum  of  incom- 

bustibles. 

The  mere  presence  of  an  excessive  accumulation 
of  methane  does  not  constitute  a  violation 

of  section  303(h)(2)  of  the  Act. 

Eastern  Associated  Coal  Corporation.  1  IBMA  233 

(Dec.  27,  1972)  "   79  I.D.  723 

Neither  the  Act  nor  the  Regulations  provides 
that  a  mere  presence  of  methane  gas  in  excess 
of  1.0  volume  per  centum  is  per  se  a  violation. 

Failure  by  an  operator  upon  becoming  aware  of 
the  presence  of  1.0  volume  per  centum  or  more 
of  methane  at  a  working  place  to  do  any  of 
the  following  would  violate  section  303(h)(2): 
first,  to  make  immediate  changes  or  adjust- 

ments in  the  ventilation  of  the  mine;  second . 
to  cut  off  power  to  electric  face  equipment 
located  in  the  affected  area  while  adjustments 
are  being  made  in  the  ventilation;  third,  to 
stop  all  work  immediately  in  the  affected 
area;  fourth,  to  take  precautions  so  as  to 
prevent  other  areas  of  the  mine  from  becoming 
endangered;  fifth,  to  withdraw  all  persons 
except  those  referred  to  in  section  104(d) 
of  the  Act  at  any  time  that  a  working  place 
contains  1.5  volume  per  centum  or  more  of 
methane. 

Mid-Continent  Coal 
(Dec.  29,  1972) 

Coke  Co. 1  IBMA  250 
79  I.D. 

iuffalo  Mining  Company,  2  IBMA  327  (Nov.  21,  1973) 

80  I.D.  744 

In  a  default  penalty  assessment  proceeding 
a  party  will  not  be  heard  on  appeal  to 
challenge  evidence  it  could  have  challenged 
or  rebutted  at  the  hearing  stage. 

Cllnchfleld  Coal  Company.  3  IBMA  247  (July  16, 
1974)  81  I.D.  421 

Since  section  303(g)  of  the  Act  requires 
weekly  ventilation  examinations  to  be 
made  in  all  underground  coal  mines  and 
the  air  volume  measurement  to  be  recorded 

in  a  book  approved  by  the  Secretary ,  an 

operator  cannot  properly  be  charged  for 
a  violation  of  that  section  for  merely 
failing  to  record  such  measurements  when 
the  Secretary  had  not  yet  approved  the 
book  for  recording  such  measurements  at 
the  time  of  inspection. 

Existence,  of  Violation 

Associated  Drilling  Company,  Inc. 

Mine),  2  IBMA  95  (May  17,  1973) (Kephart 80  I.D. 

The  criteria  prescribed  In  section  109(a) 
of  the  Act  and  30  CFR  4.546(a)  are  not 
considered  in  finding  a  violation  of  the 
Act. 

The  Valley  Camp  Coal  Company,  1  IBMA  196 
(Sept.  29,  1972)  79  I.D.  625 

An  order  of  withdrawal  for  imminent  danger 
may  be  validly  issued  for  conditions  and 
practices  not  constituting  violations,  and 
it  may  also  be  true  that  violations  specified 
in  such  an  order  may  be  valid  and  subject  to 
penalty  assessments  but  may  not  constitute 
imminent  danger. 

In  determining  the  minimum  quantity  of  air 
reaching  the  last  open  crosscut  in  any  pair 
or  set  of  developing  entries  as  required  by 
sec.  303(b)  of  the  Act,  measurement  of  such 
volume  is  properly  taken  In  the  last  open 
crosscut  between  the  two  entries  by  virtue 

of  interpretative  regulation  (30  CFR  75.301- 
3(a)). 

Henry  Clay  Mining  Company ,  Inc . ,  3  IBMA  360 
(Sept.  25,  1974)  81  I.D.  595 
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PENALTIES— Continued 

Existence  of  Violation — Continued 

PENALTIES— Continued 

Mi_t  iga_t  ion — Cont  inued 

Evidence 

A  fact  may  be  inferred  from  circum- 
stantial evidence,  and  such  fact 

may  be  the  basis  of  further  infer- 
ence leading  to  the  ultimate  or 

sought  for  fact. 

Sewell  Coal  Company,  2  IBMA 1973) 
(Mar.  30, 

80  I.D.  251 

Where  an  Administrative  Law  Judge  unreasonably 
fails  to  take  into  account  losses  resulting 
from  a  vacated  withdrawal  order  in  assessing 
a  penalty  for  the  violation  cited  in  such 
order,  the  Board  will  do  so. 

North  American  Coal  Corporation,  3  IBMA  515 
(Dec.  30,  1974)  81  I.D.  772 

Negligence 

Mitigation 

Mitigation  of  a  penalty  under  section  109 

of  the  Act  is  not  a  condonation  of  a 
violation. 

Pecco  Coal  Co. ,  1  IBMA  123  (May  18,  1972)    79  I.D. 

The  Board,  as  in  this  case,  may  mitigate 
penalties  imposed  by  an  examiner  that 
are  disproportionate  to  the  violations 
involved  in  light  of  the  six  criteria 
established  in  section  109(a)(1)  of  the 
Act,  particularly  considering  that  the 
infraction  was  a  first  offense,  committed 
shortly  after  the  effective  date  of  the 
Act,  by  a  small  operator,  who  demonstrated 
good  faith  by  Immediate  abatement. 

Hall  Coal  Co. ,  1  IBMA  175  (Aug, 22,  1972) 
79  I.D. 

An  operator  can  be  liable  for  a  civil 
penalty  under  section  109  of  the  Act 
even  though  there  is  no  showing  of  neg- 

ligence on  his  part.   Negligence  is  con- 
sidered solely  in  determining  the  amount 

of  the  penalty. 

The  Valley  Camp  Coal  Company,  1  IBMA  196 
(Sept.  29.  1972)  79  I.D.  625 

Where  an  Administrative  Law  Judge  has  failed  to 
make  an  express  finding  regarding  negligence 

but  his  decision  shows  that  he  properly  con- 
sidered the  existing  evidence  establishing 

negligence  in  calculating  his  penalty  assess- 
ment, the  Interior  Board  of  Mine  Operations 

Appeals  will  remedy  the  technical  defect  by 
making  the  necessary  finding  and  will  then 
affirm  the 

Coal  Mining  Company,  3  IBMA  434  (Dec.  9, 

81  I.D.  723 

An  Administrative  Law  Judge  may  admit  and 
give  weight  to  evidence  of  economic 
losses  suffered  as  a  result  of  a  vacated 

withdrawal  order,  as  a  general  mitigating 

factor,  in  fixing  the  amount  of  the  pen- 
alty warranted  because  of  a  violation 

arising  out  of  a  condition  or  practice 

cited  in  such  order.   However,  an  opera- 
tor has  no  legal  right  to  a  strict  dollar- 

for-dollar  offset  in  such  circumstances. 

North  American  Coal  Corporation,  3  IBMA  93 
(Apr.  17,  1974)  81  I.D.  204 

A  pre-shift  examination  report  by  a  State 
certified  examiner  indicating  that  a  mine 
area  is  free  from  violations  of  Federal 
and  State  lav  does  mot  preclude  a  finding 
that  the  mine  operator  was  negligent  where 
a  violation  of  Federal  law  is  subsequently 
found  in  the  area  by  a  federal  inspector. 

A  section  foreman's  knovledge  of  a  dangerous 
condition  may  be  imputed  to  the  operator 
for  the  purpose  of  determining  the  negligence 
criterion  in  assessing  a  civil  penalty  under 
sec.  109  of  the  Act. 

Allegations  of  economic  loss  due  to  unvacated 
orders  of  withdrawal  which  may  have  been 

improperly  Issued  are  properly  excluded  from 
consideration  as  a  mitigating  factor  in  de- 

termining a  penalty  assessment  pursuant  to 
sec.  109(a)  of  the  Act. 

Zelgler  Coal  Company,  3  IBMA  366  (Sept.  26,  1974) 

81  I.D.  598 

The  Valley  Camp  Coal  Company,  3  IBMA  463  (Dec.  13, 
1974)  81  I.D.  736 

Penalty  Agalnsjt  Operator 

More  than  one  person  may  fall  within  the  Act's  defini- 
tion of  "operator,"  but  the  proper  party  to  be  held 

liable  for  penalties  is  the  operator  responsible 
for  the  violations  and  liable  for  the  health  and 

safety  of  its  employees  even  though  such  operator  is 

an  independent  contractor. 
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PENALTIES—Continued 

Penalty  Against.  Operator — Continued 

PENALTIES—Continued 

Procedure   of   Assessment 

The   Bureau  of  Mines   has   the   initial   discretion   in 
serving   orders   and   notices;    however,    since   the 
question  of    the   responsible  operator    is   a    factual 

determination,    the   Bureau's  discretion  must   be   sub- 
ject   to   and  withstand    the   scrutiny  of   administrative 

review. 

Affinity  Mining   Company,    Keystone  No. 5  Mine, 
2    IBMA  57    (Mar.    19,    1973)  80   I.D.    229 

Since   the  hearing   conducted   by   an   Administrative 
Law  Judge   in   a  penalty  proceeding  brought   under 
section   109   of   the   Act    is   de  novo,    penalties 
assessed  by   the   Judge,    otherwise   valid,    are  not 
unlawful   solely  because   they   are   higher   than 
the   informally  proposed  assessments. 

A  party  may  withdraw  a  pleading  at  any  stage  of  a  pro- 
ceeding without  prejudice. 

Trace  Fork  Coal  Company,    Mine  No.  4 

1  IBMA"68    (J^e  25,    1971) 

The  jurisdiction  of  an  Administrative  Law 
Judge  to  proceed  in  a  section  109  civil 

penalty  proceeding  is  not  affected  by  *".he method  of  computation  utilized  by  the 
Assessment  Officer. 

Eastern  Coal  Corporation,  3  IBMA  132  (Apr.  22, 

1974)  81  I.D.  224 

Buffalo  Mining  Company, 2  IBMA  226  (Sept.  20,  1973) 
80  I.D.  630 

Reasonableness 

An  Administrative  Law  Judge  is  warranted  in  con- 
cluding that  there  la  a  lack  of  good  faith  in 

achieving  rapid  compliance  where  an  operator 
wait*  two  month*  after  notification  to  abate 
a  condition  which  could  have  been  accomplished 
la  approximately  one  hour. 

United  States  Fuel  Company. 
1974) 

3  IBMA  87   (Apr.    15. 

81  I.D.  185 

Where,   numerous  violations   are   found  and 
cited,    the   aggregate  amount  of  the 
proposed  assessment  may  be  unreasonable 
for  no  other  reason  than   that   the  amount 

is  beyond  the  operator's   ability   to  pay. 

Robert  G. 
(May  11,  WTZ) 

on  Coal  Co. ,  1  IBMA  115 79  I.D.  657 

Prestations 

Ability  to  Continue  in  Business 

The  application  of  the  le'gal  presumption  that 
there  is  no  adverse  effect  of  a  penalty  assess- 

ment on  the  operator's  ability  to  continue  in 
business  in  the  absence  of  contrary  evidence 
produced  by  the  operator,  places  no  unlawful 
or  unjust  burden  upon  the  operator  since  such 
evidence  is  under  the  exclusive  control  of  the 

operator  and  is  probative  only  of  a  mitigating 

consideration  for  the  operator's  own  benefit. 
30  U.S.C.  §  819(a)(1). 

Buffalo  Mining  Company.  2  IBMA  226  (Sept.  20,  1973) 
80  I.D.  630 

Size  of  Business 

A  penalty  assessment  of  $210  for  three  violations 
involving  the  ineffective  grounding  of  direct 
current  mining  equipment  and  related  components 
is  not  excessive  even  though,  when  considering 
the  statutory  criteria  of  sec.  109(a)  of  the 
Act,  the  Judge  found  that  the  operator  was  not 
negligent,  but  nonetheless  found  the  violations 
serious. 

Armco  Steel  Corporation,  3  IBMA  416  (Dec.  2,  1974) 
81  I.D.  679 

Standards 

The  criteria  prescribed  in  sec.  109(a)  of  the 
Act  and  30  CFR  4.546(a)  are  not  considered  in 
finding  a  violation  of  the  Act. 

The  Valley  Camp  Coal  Company, 

(Sept.  29,  1972) 

1  IBMA  196 

79  I.D.  625 

The  criterion  of  the  appropriateness  of  a  penalty 

to  the  size  of  an  operator's  business  under 
section  109(a)(1)  of  the  Act  does  not  require 
the  creation  of  a  legal  presumption  because  the 
factual  information  needed  to  apply  such  cri- 

terion in  determining  the  amount  of  the  penalty 
should  be  readily  ascertainable  by  MESA.   30 
U.S.C.  §  819(a)(1). 

Buffalo  Mining  Company, 2  IBMA  226  (Sept.  20,  1973) 
80  I.D.  630 

Va£ation 
Where  the  Secretary  has  not  promulgated  regula- 

tions concerning  approved  recording  books  re- 
quired in  sec.  303(g)  of  the  Act,  and  the 

operator's  statement  is  unrefuted  that  he  had 
made  the  air  readings  required  therein,  a  Notice 
of  Violation  of  that  section  will  be  vacated. 

Robert  G.  Lawson  Coal  Co. 1  IBMA  115  (May  11, 
79  I.D. 657 
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RECONSIDERATION 

After  remanding  a  case  because  there  was  no  waiver  of 
hearing,  the  Board  will  not  grant  reconsideration 
to  decide  if  the  Administrative  Law  Judge  should  be 
disqualified. 

United  Mine  Workers  of  America,  Local  Union  1520 
District  2 '.    Rushton  Min 

(Mar.  1,  1973) 

ing  Company, 2  IBMA  55 

)  I.D.  655 

RESPIRATORY  DUST  PROGRAM 

G_eneral_l£ 

Where  a  computer  printout  does  not  show  a 
potential  "dump"  sample  was  voided  and  the record  contains  no  evidence  to  show  that 
normal  laboratory  procedures  prescribed  by 
the  regulations  were  not  followed,  or  that 
the  sample  had  been  "dumped,"  an  Adminis- 

trative Law  Judge  errs  by  voiding  the 
sample  in  determining  whether  a  violation 
of  30  CFR  75.100(a)  has  occurred. 

North  American  Coal  Corpc 
(Apr.  17,  1974) 

3  IBMA  93 

81  I.D.  204 

Computer  Printout 

A  Notice  of  Non-Compliance  is  an  official 
government  record  and  will  support  a 
Notice  of  Violation  of  section  202  of 
the  Act. 

Castle  Valley  Mining  Co..  3  IBMA  10  (Jan.  25, 
1^74)  81  lu.  j4 

Itmann  Coal  Company.  3  IBMA  29  (Feb.  7,  1974) 81  I.D.  71 

A  Notice  of  Non-Compliance  is  an  official  govern- ment record  and  will  support  a  violation  of  the 
respirable  dust  standards. 

The  Valley  Camp  Coal  Company.  3  IBMA  176  (May  17, 197*>  81  I.D.  294 

A  computer  printout  indicating  the  operator's 
failure  to  submit  samples  of  respiratory 
dust  will  support  a  violation  of  30  CFR  70.250, 
requiring  individual  sampling,  where  the 
operator  fails  to  offer  substantial  evidence 
to  rebut  the  reliability  of  the  printout. 

Peggs  Run  Coal  Company,  Inc..  3  IBMA  421  (Dec.  6, 
1974>  81  I.D.  713 

FEDERAL   COAL  MINE  HEALTH  AND   SAFETY 

ACT  OF  1969— Continued  ~~" RESPIRATORY  DUST  PROGRAM—Continued 

Suff .icienc^  °f_E_vidence 

A  Notice  of  Violation  setting  forth  an  alleged 
violation  of  the  respirable  dust  standards, 
standing  alone,  will  not  support  such  a violation 

Buffalo  Mining  Company.  3  IBMA  45  (Mai 

REVIEW  OF  NOTICES  AND  ORDERS 

6,    1974) .0.    109 

Where  the  Bureau  finds  that  a  violation  charged  in  a 
a  notice  issued  under  section  104(b)  or  (i)  of  the  , 
is  totally  abated,    an  application  to  review  such 
notice  under  section  105(a)  is  subject  to  dismissa 

Reliable  Coal  Corporatic 1  IBMA  50   (June  10,    19 
78  I.D.    199 

The  termination  by  the  Bureau  of  an  order  issued 
under  section  104  of  the  Act  is  not  a  proper  basis 
for  dismissal  of  an  application  for  review  of  such order. 

Zeigler  Coal  Corporation,    1  IBMA  71  (Dec.    20,    1971 78  I.D.  362 

Generally. 

Evidence  obtained  as   a  result   of  an  inspection 
conducted  under  the   authority  of  sec.    103  of 

the  Federal  Coal  Mine  Health   and  Safety  Act 
of   1969,  without   the   consent   of   the  operator 
and  without   a  search  warrant,    is   admissible 
in  an   administrative  proceeding. 

Clinch  field  Coal  Company, 
1  IBMA  70a    (Nov.    10,   1971) 

79  I.D.   655 

An  Application   fc      Review  proceeding  of 
section  104(b)   Notices  of  Violation 
under   section  105(a)   of    the  Act   should 
be   summarily  dismissed  where   the  violations 

charged   in   the  Notic-s  have  been   totally 
abated   prior   to  hearing. 

Lucas  Coal  Company,    et   al. ,    3   IBMA   258 (July  16,    1974)  81   I>D.     43Q 
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REVIEW  OF  NOTICES   AND  ORDERS— Continued 

Timeliness  of  Filing — Continued 

Hoist  vehicles  which  haul  supplies  and  require 
a  tractor  operator  to  be  on  board  fall  under 
the  purview  of  30  CFR  75.1400,  which  requires 
overspeed,  overwind,  and  automatic  stop  con- 

trols on  all  hoists  used  to  transport  persons. 

Consolidation  Coal  Company,  3  IBMA  390  (Nov.  8, 
1974)  81  I.D.  636 

Scop£  of_Review 

n  Administrative  Law  Judge  is  limited  in  a 
sec.  105(a)  proceeding  concerning  a  sec. 
104(a)  withdrawal  order  to  a  determination 
of,  first,  whether  the  conditions  cited  in 
the  order,  in  fact,  existed  and,  second, 
whether  these  conditions  constitute  imminent 
danger. 

the  expiration  of  the  specified  filini 

period  is  caused  solelv  by  the  Depart- 

ment's own  employee,  the  application 
will  not  be  dismissed  as  untimely filed. 

•tic 
.-'it 

cannot  be  used  by  the  Department  as  the 
basis  for  defeating  a  substantive  right 
of    a   party   afforded   by    the  Act  . 

Eastern   Associated    Coal   Corporation,    2    IRMA    71 
(Mar.    27,    1973)  «0    I.D.    243 

UNAVAILABILITY  OF  EQUIPMENT , 

QUALIFIED  TECHNICIANS 

MATERIALS,  OR 

Zelgler  Coal  Company.  3  IBMA  64  (Mar.  29,  1974) 
81  I.D.  154 

Timel_iness_of.  Filing 

The  30-day  time  limit  prescribed  by  sec- 
tion 105(a)  of  the  Act  for  filing  ap- 

plications for  review  Is  a  limitation  on 

the  Secretary's  jurisdiction.  An  ap- 
plication received  more  than  thirty  days 

after  receipt  of  an  order  sought  to  be 
reviewed  is  not  timely  filed  within  the 
meaning  of  the  Act  and  the  Regulations. 

Consolidation  Coal  Company.  Inc..  1  IBMA  131 
(June  13,  1972)  79  I#D.  413 

The  right  to  have  an  action  reviewed  arises  at 

the  time  of  the  cause  of  action,  and  if  an 

operator's  cause  of  action  relates  to  an 
order  of  withdrawal,  his  time  for  filing 
for  review  of  that  order  begins  to  run 
upon  receipt  of  that  order. 

Old  Ben  Coal  Corporation.  1  IBMA  182  (Aug.  30, 
"")  79  I.D.  674 

Generally 

Where  an  inspector  observes  a  condition  in  a  coal 
mine  constituting  a  health  or  safety  hazard, 
and  is  aware  that  the  operator  cannot  abate  such 
condition  because  of  the  unavailability  of 
equipment,  materials,  or  qualified  technicians, 
he  should  not  issue  a  notice  to  the  operator, 
either  under  section  104(h)  or  section  104(h) 

of  the  Art ,  i  f  he  is  reasonably  sure  that  con- 
tinued mining  operations  will  not  develop  into 

an  imminent  danger.   30  U.S.C.  §§  814(b),  814(h). 

Buffalo  Mining  Company,  2 IRMA  226  (Sept.  20,  1973) 

80  I.D.  630 

Assessment_of_  Pena^l  t£ 

Congress  never  intended  that  a  notice  of  violation 
be  issued  or  a  civil  penalty  assessed,  where 
compliance  with  the  mandatory  health  or  safety 
standard  is  impossible  due  to  the  unavailability 
of  equipment,  materials  or  qualified  technicians. 

Associated  Drilling. 3    IBMA   164    (May 

81   I.D.    285 

The  mailing  of  an  application  for  review 
is  not  determinative  of  timely  filing 
since    receipt   is   the   governing   factor. 

Where    the   delay   of   receipt    of   a  properly 
addressed   application    for   review  beyond 

Noti£e_of_  Violat ion 

Congress  never  intended  that  a  notice  of  violation 
under  section  104(b)  of  the  Act  he  issued,  or 

that  a  civil  penalty  be  assessed,  where  com- 

pliance with  a  mandatory  health  or  safety  stand- 
ard is  impossible  clue  to  the  unavailability  of 

equipment,  materials  or  qualified  technicians. 
30  U.S.C.  §5  814(b),  814(h),  819. 

Buffalo  Mining  Company,  2  IBMA  226  (Sept.  20,  1973) 80  I.D.  630 
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UNAVAILABILITY  OF  EQUIPMENT,   MATERIALS,    OR 

QUALIFIED  TECHNICIANS— Continued 

Notice  of  Violation — Continued 

Where  the  operator  is  unable  to  show  by  a 
preponderance  of  the  evidence  that 

back-up  alarms  were  unavailable,  he  has 
not  borne  his  burden  of  proof. 

Lucas  Coal  Company, 

(July  16,  1974) 
_al.,  3  IBMA  258 

81  I.D.  430 

UNWARRANTABLE  FAILURE— Continued 

C_losure  Orders — Continued 

Inspections — Continued 

Since  30  CFR  45.2-1  was  not  republished  in  the 
Federal  Register  after  enactment  of  the 
Federal  Coal  Mine  Health  and  Safety  Act  of 
1969  pursuant  to  sec.  101(j)  of  that  Act, 
such  regulation  lost  all  force  and  effect  by 
virtue,  of  the  repeal  of  the  Federal  Coal  Mine 
Safety  Act  of-  1952  which  such  regulation  pur- 

ported to  interpret.   30  U.S.C.  §  811(j)  (1970). 

Section  104(h)  Notices 

Where  an  inspector  observes  a  condition  in  a 
coal  mine,  constituting  a  health  or  safety 
hazard  and  is  aware  that  the  operator  cannot 

abate  such  condition  because  of  the  unavail- 
ability of  equipment,  materials  or  qualified 

technicians,  he  should  issue  a  notice  under 
section  104(h)  of  the  Act;  provided,  he  is 

reasonably  sure  that  continued  mining  oper- 
ations will  develop  into  an  imminent  danger. 

30  U.S.C.  5  814(h). 

Buffalo  Mining  Company,  2  IBMA  226  (Sept.  20,  1973) 

80  I.D.  630 

In  the  Matter  of  Eastern  Associated  Coal  Corp. 
(Keystone  ffl  Mine),  3  IBMA  383  (Oct.  30,  1974) 

81  I.D.  627 

Gray it£  Recju ir ement s 

An  inspector  is  Justified  under  sec.  104(c)  of 

the  Act,  in  finding  that  a  violation  "*  *  * 
could  significantly  and  substantially  con- 

tribute to  the  cause  and  effect  of  a  mine 

safety  or  health  hazard  *  *  *"  if  the  evidence 
shows  that  the  condition  or  practice  cited 
as  a  violation  posed  a  probable  risk  of 
serious  bodily  harm  or  death.  30  U.S.C. 
S  814(c). 

UNWARRANTABLE   FAILURE 

Generally 

An  inspector  is  justified  in  finding  an 

"unwarrantable  failure  to  comply"  with  a 
mandatory  health  or  safety  standard,  pur- 

suant to  sec.  104(c)  of  the  Act,  where  the 

evidence  shows  that  the  operator  intention- 
ally or  knowingly  failed  to  abate  a  violation 

or  demonstrated  a  reckless  disregard  for  the 
health  and  safety  of  the  miners.   30  U.S.C. 
§  814(c). 

Eastern  Associated  Coal  Corp.,  3  IBMA  331 
(Sept.  20,  1974)  81  T. D.  567 

Where  the  evidence  of  record  shows  that  a 

violation  cited  in  a  sec  104(c)(1)  with- 
drawal order  did  not  reasonably  pose  a 

probable  risk  of  serious  bodily  harm  or 
death,  an  Administrative  Law  Judge  should 
conclude  that  the  violation  could  not  have 

significantly  and  substantially  contributed 
to  the  cause  and  effect  of  a  mine  safety  or 
health  hazard,  and  should  vacate  the  order. 

Zelgler  Coal  Company.  3  IBMA  448  (Dec.  10,  1974) 

81  I.D.  729 

Eastern  Associated  Coal  Corp.,  3  IBMA  331 

(Sept.  20,  1974)  81  I>D.  567 

Notices  of  Violation 

Closure  Orders 

Inspections 

Upon  issuance  of  a  valid  sec.  104(c)(2)  closure 
order,  an  operator  becomes  subject  to  further 
such  orders  until  a  complete  inspection  of 

the  mine  discloses  no  "similar"  violations. 

A  spot  inspection  which  discloses  no  "similar" 
violation  is  insufficient,  by  itself,  to  lift 
continuing  liability  to  closure.   30  U.S.C. 
§  814(c)(2). 

The  existence  and  validity  of  an  underlying 

sec.  104(c)(1)  notice  of  violation  is 
reviewable  in  a  sec.  105(a)  proceeding 

under  the  Act  as  an  incident  to  the  deter- 
mination of  the  validity  of  a  sec.  104(c)(1) 

withdrawal  order. 

Zeigler  Coal  Company, 3  IBMA  448  (Dec.  10,  1974) 
81  I.D.  729 

Eastern  Associated  Coal  Corp.,  3  IBMA  331 
(Sept.  20,  1974)  81  I.D.  567 
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Recklessness 

Where  the  evidence  does  not  show  that  the 
operator  consciously  disregarded  or  grossly 
deviated  from  a  mandatory  standard  of  care 
in  the  Act  or  substantive  regulations,  an 
Administrative  Law  Judge  is  warranted  in 
finding  that  there  was  no  recklessness  and 

in  concluding  that  there  was  no  unwarrant- 
able failure. 

Freeman  Coal  Mining  Company,  3  IBMA  434  (Dec.  9, 
1974)  81  I.D.  723 

Simila£ity_o£  Violat ions 

The  phrase  in  sec.  104(c)(2)  of  the  Act  whic. 

reads,  "*  *  *  violations  similar  to  those 
that  resulted  in  the  issuance  of  the  with- 

drawal order  under  paragraph  (1)  *  *  *," 
does  not  mean  that  all  the  violations  which 
underlie  a  sec.  104(c)(2)  closure  order 
must  be  of  the  same  substantive  nature  as 
the  violation  cited  in  such  order.   30  U.S.C. 
i   814(c)(2). 

By  the  use  of  the  word  "similar"  in  the  phrase 
of  sec.  104(c)(2)  of  the  Act  which  reads, 

"*  *  *  violations  similar  to  those  that 
resulted  in  the  issuance  of  the  withdrawal 

order  under  paragraph  (1)  *  *  *,"  Congress 
intended  that  all  the  violations  necessarily 
involved  in  a  sec.  104(c)  sequence  resulting 
in  the  issuance  of  a  sec.  104(c)(2)  closure 
order  must  have  in  common  the  characteristics 
enumerated  in  sec.  104(c)(1).   These  common 
characteristics  are  that  the  violation: 

(1)  must  not  cause  imminent  danger;  (2)  must 

be  of  such  nature  as  to  significantly  and 
substantially  contribute  to  the  cause  and 
effect  of  a  mine  safety  or  health  hazard;  and 
(3)  must  be  caused  by  an  unwarrantable  failure 
of  an  operator  to  comply  with  a  mandatory 
health  or  safety  standard.   30  U.S.C.  $  814 
(c)(2). 

Eastern  Associated  Coal  Corp.,  3  IBMA  331 

(Sept.  20,  i974)  81  I.D.  567 

GENERALLY 

Once  a  project  has  been  authorized,   it  is  not 
necessary  that  Congressional  approval  of 
detailed  plans  be  obtained,   as  such  details, 
and  modifications  thereof,   are  customarily 

and  properly  left  to  the  administrative 
officials  to  whom  Congress  has  delegated 
the  responsibilities  of  constructing  the 

project. 

Site  of  John  F.    Kennedy  Center,   M-36685 

(Dec.    10,1965) 

Opinions  of  the  Attorney  General  and  the  Comp- 
troller General  reflect  a  view  that  the  prohi- 

bition in  Article  I,  Section  9,  Clause  8  of  the 
Constitution  of  the  United  States  reaches  em- 

ployees as  well  as  constitutional  officers  of 
the  Government. 

Acceptance  of  Emolument  From  A  Foreign  State, 
M-36705  (May  24,    1967) 

Theauthority  to  direct  the  employment  of  Federal 
employees  which  the  Secretary  of  the  Interior 
may  delegate  to  an  Indian  tribe  pursuant  to  the 
provisions  of  R.   S.   sec.   2072,    25  U.S.C.    sec  48 
(1964),   is  that  authority  related  to  the  direction 
of  employees  and  within  the  general  range  of  the 
duties  of  their  employment. 

Authority  of  the  Bureau  of  Indian  Affairs  to   
Transfer  To  An  Indian  Tribe  the  Direction  of 

Federal  Employees  Pursuant  to  the  Provisions 
ifR.S.   Sec.   2072,   25  U.S.C.   Sec.   48,    M- 3680 3 

77  I.D. 49 Apr.    3,    1970) 

Where  the  appropriate  state  agency  approves 
abandonment  of  a  well  as  of  a  date  certain, 
marking  the  cessation  of  production,  and  a 
federal  employee  later  notifies  a  person 
interested  in  the  oil  and  gas  lease  that  he 
has  60  days  from  a  later  date,  erroneously 
construed  by  such  employee  to  be  the  date 
of  such  cessation,  within  which  to  commence 

drilling  or  reworking  operations,  such 
notification  will  not  be  construed  as 
creating  any  rights. 

VALIDITY  OF  REGULATIONS 
R.  E.  Hibbert, [BLA  379  (Dec.  12,  1972) 

The  Board  of  Mine  Operations  Appeals  has  no 
authority  to  determine  the  impart,  if  any, 
the  requirements  of  the  National  Environmental 
Policy  Act  an.!  Executive  Orders  issued  with 
respect  thereto  may  have  on  the  validity  of 
substantive  regulations  promulgator!  Dy  the 
Secretary  under  the  Federal  Coal  Mine  Health 
and  Safety  Act  of  1969,  since  the  power  to 
declare  such  regulations  invalid  lies  outside 

the  scope  of  the  Board's  delegated  jurisdiction. 
43  CFR  4.500. 

Any  action  taken,  or  any  omission  to  act  promptly, 
on  the  part  of  federal  employees,  cannot  vitiate 
the  statutory  mandates  of  the  Mineral  Leasing 
Act,  as  amended,  30  U.S.C.  §§  181  et  seg..  (1970) 

with  respect  to  oil  and  gas  leases,  inter  alia. 

Duncan  Miller,  12  IBLA  201  (July 

1973) 

Buffalo  Mining  Company,  2  IBMA  226  (I >t.  20,  1973) 

I.D.  630 
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APPOINTMENT  —Continued 

Reliance   by  a  private   party  on   misinformation 
given   to   him   by   a   federal   employee    cannot    confer 
any    right   not    authorized   by    law.       However,    where 
royalty   payments,    based   upon   the   actual    sales 
prices   received   by   the   lessee,    tiave   bion    acceptd 
by  a   federal   officer   over   a   period   of   years,    and 
such   base    for   royalty    is    permissible   under    the 
regulations   and    is   within   the   ambit   of   such 
officer's   authority    lo   establish,    the   Government 
is    bound   by   such    acceptance. 

The    Superior   Oil    Company,    Tnnsocean   Oil    Inc., 
12    1BLA   212    (July    18,    1973) 

An  agent  of  the  Government  has  no  authority  to 
grant  a  right  under  public  law  contrary  to  a 
statute  of   the   Congress. 

Joseph  T.    Kurkowski,    15   IBLA  13    (Feb.    28,    1974) 

provisions  of  R.   S.    sec.    2072,   25  U.  S.  C.    sec.  48 
(1964),   may  not  include  authority  to  employ,   pro- 

mote,  or  evaluate  the  performance  of  employees, 
nor  authority  to  approve  the  alienation  of  rights 
in  trust  property,   nor  authority  over  Individual 
Indian  Money  accounts,    nor  authority  to  expend 
or  encumber  appropriated  Federal  funds;  nor 
authority  to  review  or  approve  tribal  actions,   nor 
authority  which  would  abrogate  employee  rights 
granted  by  Executive  order  or  regulation,   nor 
authority  to  issue,   amend,   or  waive  Federal 

regulations. 

Authority  of  the  Bureau  of  Indian  Affairs  to  Transfer 
To  an  Indian  Tribe  the  Direction  of  Federal  Employ- 

ees Pursuant  to  the  Provisions  of  R.   S.   Sec.    2072, 

25U.S.C.    sec.   48.   M-36803  (Apr.    3,    1970) 77  I.  D.  49 

Rights  not  authorized  by  law  cannot  be  acquired 
through  misinformation  given  employees  of  the 
Bureau  of  Land  Management. 

Gordon   R.    Epperson,   et   al. ,    d/b/a  Target   Oil  Co. 
16    IBLA  60    (June   25,    1974) 

The   presumption  of    regularity   supports   the 
acts  of   public  officers  and,    in   the  absence 
of   clear   evidence   to   the  contrary,    they  are 
presumed   to  have  properly  discharged   their 
official  duties. 

Amoco  Production  Company,    16   IBLA   215    (July  8,    1974) 

Erroneous  advice  by  Bureau   of   Land  Management 
personnel  cannot   create  any   rights  not 
authorized   by   law. 

Grady  C.    Price,   Jr.,    17   IBLA  98    (Sept.    5,    1974) 

AUTHORITY  TO  BIND  GOVERNMENT 

Erroneous  advice  given  by  employees  of  the  Bureau 
of  Land  Management  can  not  serve  to  give  a 
party  rights  in  law  that  he  would  not  otherwise have. 

Guenther- Pearson  Prospecting  Company,   A-30243 
(Mar.    29,    1965) 

The  Department  is  not  bound  or  estopped  by 
erroneous  advice  given  by  personnel  of  the 
Bureau  of  Land  Management  as  to  the  meaning 
of  a  regulation. 

Husky  Oil  Company,   A-30440  (Oct.    27,    1965) 

In   the   absence  of  proof   of   a  general   administrative 
practice   to  notify   claimants  who   filed  notifi- 

cation of   settlement   claiming  excessive  acreage, 
and   in  the  absence  of   proof   that   the   claimant 
was   not   notified,   no  error   in   the   issuance  of 
an  Oregon  Donation  Claim  Certificate  and   patent 
is   shown  sufficient    to  overcome   the  presumption 
of   administrative   regularity,   and   sufficient 
to  warrant   an  amendment  of   the  patent. 

Hudson  Investment   Company,    et   al., 

(Sept.    13,    1974) 

APPOINTMENT 

17   IBLA  146 
I   I.D.    533 

The  authority  to  direct  the  employment  of  Federal 
employees  which  the  Secretary  of  the  Interior 
may  delegate  to  an  Indian  tribe  pursuant  to  the 

Erroneous  advice  given  by  personnel  of  the  Bureau 
of  Land  Management  cannot  confer  a  right  not 
authorized  by  law. 

Wayne  E.    Bright,    A-30475  (Feb. 

1966) 

Neither  unauthorized  acts  by  employees  of  the 
Bureau  of  Land  Management  nor  erroneous 
information  furnished  by  them  can  serve  as 
the  basis  for  conferring  rights  not  authorized 
by  law  or  for  excusing  the  nonperformance  of 
acts  that  are  required  by  law  to  be  performed 
before  the  vesting  of  a  right. 

United  States  v.    Richard  Dean  Lance, 

(July  27,    1966) 

A-30553 

73  I.D.  21( 
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The  fact  that  it  may  have  been  indicated  to  an 
applicant  for  a  desert  land  entry  that  the  land 
he  applied  for  is  suitable  for  desert  land  entry 
does  not  entitle  him  to  have  his  application 

allowed  even  though  it  is  subsequently  deter- 
mined that  the  land  has  been  withdrawn  from 

entry. 

David  R.   Rasmussen,  Robert  M.   Martin, 
A-30549    (Oct.    11,    1966) 

Although  reliance  on  .misinformation  from 
Bureau  of  Land  Management  employees  as  to 
the  status  of  land  as  available  for  homestead 

settlement  can  give  the  homestead  applicant 
no  rights  to  the  land  when  it  appears  the  land 
is  subject  to  a  prior-filed  native  allotment 
application,   the  fact  does  bear  upon  the  ques- 

tion of  the  homestead  applicant's  good  faith 
in  seeking  the  tract. 

Guy  T.    Hargroves,   A-30593  (Oct.    17,    1966) 

Reliance  on  information  or  advice  famished  by 
an  employee  of  a  land  office  cannot  confer  any 
right  or  interest  that  is  not  provided  by  law. 

Arnold  H.   Echola,   A-30831  (Nov.    16,    1967) 

Statements  by  Federal  employees  that  a  mining 
claim  is  valid  cannot  make  it  valid  when  it 

was  located  on  land  segregated  from  mining 
location. 

The  United  States  cannot  be  deprived  of  its  right 
to  receive  all  of  the   royalty  payments  due  under 
the  terms  of  an  oil  and  gas  lease  and  the  appli- 

cable statutory  provisions  by  the  unauthorized 
acts  of  its  employees,    and  the  failure  of  the 
Geological  Survey  to  collect  all  the  royalty  due 

by  tacit  acceptance  of  the  lessee's  determina- 
tion of  its  royalty  obligation  for  13  years  does 

not  waive  the  right  of  the  United  States  tc   re- 
ceive full  royalty  payment  in  accordance  with 

the  lease  terms  or  estop  it  from  demanding 

payment  of  the  balance  due  under  those  terms. 

Sinclair  Oil  and  Gas  Company,    A-30709 
(June  20,    1968)  75  I.  D.   155 

An  applicant  can  gain  no  right  to  public  land  because 
he  may  have  been  informed,    prior  to  the  relin- 

quishment of  a  mining  claim,    that  upon  abandon- 
ment of  his  claim  he  would  be  permitted  to  pur- 

chase a  portion  of  the  land  embraced  in  the  claim. 

Harold  E.    and  Alice  L.    Trowbridge    ,    A-30954 
(Jan.    17,    1969) 

Any  failure  of  a  district  forest  ranger  to  advise 
the  purchaser  of  an  unpatented  mining  claim  of 
withdrawals  affecting  the  land  embraced  in  the 
claim  cannot  create  in  the  purchaser  any  right 
or  interest  in  an  invalid  claim. 

Leslie  G.   and  Rita  M.   Folwell,  A-31104 
(Aug.    18,    1969) 

Neil  Ferre,  A-30882  (Nov.    29,    1967) 

A  lease  of  Government  property  issued  without 
statutory  authority  by  an  employee  of  the 
Bureau  of  Indian  Affairs  is  invalid. 

Status  of  Use  Permit- -Bureau  of  Indian  Affairs  to 
Paul  D.    Merrill,   Ft.    Wingate  Trading  Post, 

New  Mexico,   M-36743  (Mar.    19.    1968) 

Erroneous  advice  given  by  personnel  of  the  Bureau 
of  Land  Management  cannot  confer  a  right  not 
authorized  by  law. 

Southwest  Salt  Company,    2  1BLA  81  (Mar.    24,    1971) 78  I.D.  82 

H.   E.   Baldwin  and  John  R.   Keeling,    3  IBLA  71 

(July  30,    1971) 

mere  statement  by  a  departmental  officer  at  an 
opening  of  bids  for  competititve  leases  that  an 
unnamed  bid  is  unacceptable  because  it  is  un- 

signed does  not  of  itself  constitute  a  rejection 
of  that  bid,   binding  on  the  United  States. 

Reliance   upon    Information  or  onlnlon  of  any 
officer,    agent   or  employee   or   records 
maintained  by    land  offices   cannot   bind 
or  estop   the   United  States   or  operate   to 
vest   any   right  not   authorized  by   law. 

Union  Oil  Company  Bid  on  Tract  No.    228.    Brazos 
Area.    Texas  Offshore  Sale,    M-36733  (June  17. 
1968)  75  I.D.   147 

items.    Inc.,    5   IBLA  257    (Mar.    23,    1972) 
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construed  by  such  employee  to  be  the  date 
of  such  cessation,  within  which  to  commence 

drilling  or  reworking  operations,  such 
notification  will  not  be  construed  as 
creating  any  rights. 

R.  E.  Hlbbert,  8  IBLA  379  (Dec.  12,  1972) 

The  action  or  Inaction  of  Department  employees 
cannot  under  the  doctrines  of  estoppel  or 
laches  bar  the  Secretary  of  the  Interior 
and  his  delegates  from  discharging  their 

duty  to  determine  if  public  lands  have  been 

omitted  from  an  original  survey  and  to  sur- 
vey those  lands  found  to  have  been  omitted. 

Utah  Power  and  Light  Company,  6  IBLA  79 

(May  22,  l9?2)  79  I.D.  397 

A  failure  of  Government  officials  to  pro- 
vide Information  that  land  was  closed 

to  mining  locations  cannot  give  life  to 
invalid  mining  claims. 

Foster  Mining  and  Engineering  Company.  7  IBLA  299 
(Sept.  22,  1972)  79  j.n.  599 

Where  federal  governmental  employees  advised 
an  applicant  to  apply  for  land  under  the 
Recreation  and  Public  Purposes  Act,  the 

Department  of  the  Interior  is  not  bound  to 

grant  the  application  where  it  is  decided 
that  it  is  improper  to  do  so,  as  erroneous 

advice  cannot  confer  any  rights  not  autho- 
rized by  law. 

Alaska  District  Council  of  the  Assemblies  of 
God,  Inc.,  8  IBLA  153  (Nov.  22,  1972) 

Rights  not  authorized  by  law  cannot  be  ac- 
quired through  reliance  on  erroneous 

information  given  by  employees  of  the 
Bureau  of  Land  Management. 

An  applicant  r.in  gain  no  right  to  pi: 
because  he  may  have  been  informed, 
the  re]  inquisliment  of  a  mining  ci. 
upon  abandonment  of  his  claim  he  \> 
permitted  to  pun  base  a  portion  ol 
embraced  in  the  claim. 

Arland ind  F.ldoi 

(Mar 

1973) 

An  applicant  can  gain  no  riphr  to  publ
ic 

land  by  reliance  upon  erroneous  or 
unauthorized  statements  of  ,1  Bureau  of 
Land  Management  employee. 

Richard  0.  and  Margaret  Morgan,  10  IBLA  141 
(Mar.  2  3,  19  7  3) 

An  applicant  can  gain  no  right  to  pub  Lie 
lands  bv  reliance  on  erroneous  or  otherwise 
unauthorized  statements  of  a  Bureau  of  Land 
Management  employee. 

Ralph 

A 1  i  ce  C.  Griffer 

(Apr.  19,  1973) 

The  authority  of  tlie  Government  to  pro^esd 
with  the  determination  of  the  validity  of 

a  mining  claim  is  not  barred  by  laches, 
because  Government  property  is  not  to  be 

disposed  of  contrary  to  law,  despite  any 

acquiescence,  laches,  or  failure  to  .let 
on  the  part  of  its  officers  or  agents. 

Un i ted  States  v.  Merle  I.  Zweifel  et  al 
80  I.D. 

11  IBLA  53  (May  29,  1973) 

William  Henry  Weaver,  8  IBLA  313 
(Dec.  7,  1972) 

Erroneous  information  given  by  employees 
of  the  Bureau  of  Land  Management  cannot 

give  a  party  rights  in  law  that  he  would 
not  otherwise  have. 

Rudolph  Chase  and  Raymond  W.  Voss ,  8  IBLA  351 
(Dec.  11,  1972) 

Where  the  appropriate  state  agency  approves 
abandonment  of  a  well  as  of  a  date  certain, 
marking  the  cessation  of  production,  and  a 

federal  employee  later  notifies  a  person 
interested  In  the  oil  and  gas  lease  that  he 
has  60  days  from  a  later  date,  erroneously 

Where  lands  were  not  withdrawn  for  Indians,  any 

express  or  Implied  consent  by  Indian  Office 
officials  to  Navajos  grazing  sheep  on  public 
lands  outside  their  reservation  boundaries 
where  no  claim  to  the  land  was  made  under 
section  4  of  the  General  Allotment  Act  and 

the  lands  were  recognized  by  such  officials 
and  other  government  officials  as  public  lands, 
rather  than  Indian  lands,  could  not  create  Indian 

tribal  occupancy  rights  to  such  lands  superior 
to  the  Congressional  grant  to  the  State  of  Utah 
for  school  lands,  and  the  State  took  an  unencumbered 

fee  simple  title  to  such  sections. 

Navajo  Tribe  of  Indians  v.  State  of  Utah,  12  IBLA  1 
(June  29,  1973)  80  I.D.  441 
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Reliance  by  a  private  party  on  misinformation 
given  to  him  by  a  federal  employee  cannot  confer 
any  right  not  authorized  by  law.   However,  where 
royalty  payments,  based  upon  the  actual  sales 
prices  received  by  the  lessee,  have  been  accepted 

by  a  federal  officer  over  a  period  of  years,-  and 
such  base  for  royalty  is  permissible  under  thr 
regulations  and  is  within  the  ambit  of  such 

officer's  authority  to  establish,  the  Government 
is  bound  by  such  acceptance. 

The  Superior  Oil  Company.  Transocean  Oil  Inc., 
12  IBLA  212  (July  18,  1973) 

Normally,  there  can  be  no  estoppel  against  the 

government  based  on  the  incorrect  or  un- 
authorized acts  of  its  employees. 

Atlantic  Richfield  Company,  Marathon  Oil  Company, 
16  IBLA  329  (Aug.  14,  1974)   81  I.D.  457 

Erroneous  advice  by  Bureau  of  Land  Management 
personnel  cannot  create  any  rights  not 
authorized  by  law. 

Grady  C.  Price,  Jr.,  17  IBLA  98  (Sept.  5,  1974) 

An  applicant  for  land  under  the  Small  Tract  Act 
cannot  acquire  any  right  in  the  land  by  virtue 
of  administrative  delay. 

Eugene  G.  Roguszka,  15  IBLA  1  (Feb.  28,  1974) 

An  applicant  can  gain  no  right  to  public  lands 

by  reliance  on  erroneous  or  otherwise  unau- 
thorized statements  of  a  Bureau  of  Land 

Management  employee. 

Vernon  L.  Nash,  17  IBLA  332  (Oct.  21,  1974) 

An  agent  of  the  Government  has  no  authority  to 
grant  a  right  under  public  law  contrary  to  a 
statute  of  the  Congress. 

Joseph  T.  Kurkowski.  15  IBLA  13  (Feb.  28,  1974) 

Negotiations  between  the  National  Park  Service 

and  a  millslte  claimant  resulting  in  a  res- 
toration of  certain  lands  from  a  withdrawal, 

and  the  relinquishment  and  amendment  of  mill- 
site  claims  to  conform  to  the  new  boundary  of 
the  withdrawal,  did  not  bind  the  United  States 
under  any  contract  or  estoppel  theory  from  ever 

contesting  the  amended  millslte  claims  to  de- 
termine their  validity.   The  Department  of  the 

Interior  has  authority  to  contest  millslte 

claims  even  in  the  absence  of  a  patent 
application. 

United  States  v.  Leland  J.  Cuneo,  et  al. .  15  IBLA 

Reliance  upon  erroneous  or  incomplete  information 
provided  by  Bureau  of  Land  Management  employees 
cannot  create  any  rights  not  authorized  by  law. 

James  H.  Scott.  18  IBLA  55  (Nov.  19,  1974) 

An  applicant  can  gain  no  right  to  public  land  be- 
cause she  may  have  been  informed,  prior  to  the 

relinquishment  of  a  mining  claim,  that  upon 
abandonment  of  her  claim  she  would  be  permitted 

to  purchase  a  portion  of  the  land  embraced  in 
the  claim. 

Dorothy  L.  Gordon.  18  IBLA  67  (Nov.  21,  1974) 

The  Department  is  not  bound  by  erroneous  advice 
given  by  its  employees. 

Administrative  Appeal  of  Lawrence  Thompson  v. 
Area  Director,  Aberdeen,  et  al.,  3  IBIA  209 
(Dec.  16,  1974) 

304  (May  10,  1974) 

An  applicant  for  land  under  the  Small  Tract  Act 

cannot  acquire  any  right  in  the  land  by  virtue 
of  administrative  delay  in  reappraising  the 
land  prior  to  issuance  of  patent.   The  mere 
filing  of  a  small  tract  application  does  not 
create  in  the  applicant  any  right  or  interest 
in  the  land. 

Glenn  T.  Norton.  16  IBLA  105  (June  28,  1974) 

Reliance  upon  the  oral  information,  advice  or 
opinion  of  any  Federal  officer  or  employee 
when  entering  into  a  written  arrangement  or 
agreement  will  not  bind  the  United  States 
to  vary  the  terms  of  the  written  agreement 
to  conform  to  the  representations  allegedly 
made  by  such  officer  or  employee,  absent 
proof  of  extreme  circumstances  which  would 
vitiate  the  agreement. 

AWARDS 

Employee-inventor's  acceptance  of  government  cash 
award  given  in  consideration  of  his  making  invention 
would  secure  for  the  Government  a  right  to  use 
invention  free  from  any  further  claim  that  might 
be  based  thereon;  5  U.S.C.  sec.  2123(d)  (1964). 

Rights  to  Invention  Made  by  Employee,  M-36814 
(Jan.  13,  1972)  79  i.d.  3 

Hedford  Corp.  (Appellant).  Olson-Lawyer  Lumber 
Co.  and  Eugene  F.  Burrlll  Lumber  Co.  (Appellees), 
16  IBLA  321  (Aug.  14,  1974) 
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COMPENSATION INTEREST  IN  LANDS 

Employees  of  the  Federal  Government  detailed  to 
an  international  organization  pursuant  to  the 
provisions  of  5  U.  S.  C.    sec.    3343  (Public  Law 
89-554)  may  be  paid  or  reimbursed  by  such 
organization  for  allowances  or  expenses  in- 

curred in  the  performance  of  duties  required 
by  the  detail. 

Receipt  of  Payment  from  International  Organiza- 
tion by  Employee  of  the  Federal  Government  for 

his  Services  to  such  Organization  Constitutes 

"Contribution  to  or  Supplementation  of  Salary" 
Proscribed  by  18  U.  S.  C.    sec.    209  (1  964  ed.  ), 
M-36701  (Feb.    16,    1967) 

A  simultaneously   filed   oil   and   gas   lease 
offer  which  gain  priority  at   a  public 
drawing   Is  properly   rejected   In  Its 
entirety  when   It   Is  discovered   that 
the  offer  was   jointly  made  by   two 
persons,    one   of  whom  Is  an  employee 
of   the  Department   of   the  Interior  who 
Is  prohibited   from  voluntarily  ac- 

quiring any  Interest   In   the   lands   or 
resources  administered  by  the  Bureau 

of  Land  Management,    and   although   the 
other  Joint  offeror  is  apparently  a 

qualified  individual,    that   fact   can- 
not  operate  either   to  validate   the 

offer  as  presented  or  to  require 
that   it  be  divided  so  as   to  separate 
the  interest   of   the  qualified   indi- 

vidual  from  that   of   the  unqualified 
individual. 

CONFLICT   OF   INTEREST Carmen  M.   Luna,   6  IBLA   176    (June   15,    1972) 

Receipt  of  a  payment  in  addition  to  allowances  or 
expenses  from  international  organization  by 
employee  of  the  Federal  Government  for  his 

services  to  such  organization  constitutes  "con- 
tribution to  or  supplementation  of  salary"  pro- 

scribed by  18  U.S.C.    sec.    209  (1964  ed.  ). 

Receipt  of  Payment  from  International  Organiza- 
tion by  Employee  of  the  Federal  Government  for 

his  Services  to  such  Organization  Constitutes 

"Contribution  to  or  Supplementation  of  Salary" 
Proscribed  by  18  U.S.C.    sec.    209  (1964  ed.  ), 
M-36701  (Feb.    16,    1967) 

MEMBERS   OF   CONGRESS 

18  U.S.C.  §  431  (1970)  provides  that  a  member  of 

Congress  may  not  be  a  party  to  any  "contract  or 
agreement"  made  or  entered  into  in  behalf  of 
the  United  States  or  any  agency  thereof,  by  an 
officer  or  person  authorized  to  make  contracts 
on  its  behalf.   The  granting  of  a  stock  access 

on  federal  grazing  land  is  a  "contract  or  agree- 
ment" within  the  meaning  of  those  terms  as  used 

in  the  statute. 

DISCIPLINARY   ACTION 

The  authority  to  direct  the  employment  of  Federal 
employees  which  the  Secretary  of  the  Interior 
may  delegate  to  an  Indian  tribe  pursuant  to  the 
provisions  of  R.   S.   sec.   2072,    25  U.S.C.    sec.  48 
(1964),    may  not  include  authority  to  employ,   pro- 

mote,  or  evaluate  the  performance  of  employees, 
nor  authority  to  approve  the  alienation  of  rights 
in  trust  property,   nor  authority  over  Individual 
Indian  Money  accounts,   nor  authority  to  expend 
or  encumber  appropriated  Federal  funds;  nor 
authority  to  review  or  approve  tribal  actions,    nor 
authority  which  would  abrogate  employee  rights 
granted  by  Executive  order  or  regulation,   nor 
authority  to  issue,   amend,   or  waive  Federal 
regulations. 

Authority  of  the  Bureau  of  Indian  Affairs  to  Transfer 
To  an  Indian  Tribe  the  Direction  of  Federal  Employ- 
ees  Pursuant  to  the  Provisions  of  R.   S.   Sec.    2072, 
25  U.S.C.    sec.   48,   M-36803  (Apr.    3,    1970) 77  I.D.  49 

The  provisions  of  18  U.S.C.  i   431  (1970)  make 

the  holding  of  a  stock  access  on  federal 
grazing  land  by  a  Member  of  Congress  unlawful 
and  void. 

Joseph  T.  Kurkowskl,  15  IBLA  13  (Feb.  28,  1974) 

PROMOTION 

The  authority  to  direct  the  employment  of  Federal 
employees  which  the  Secretary  of  the  iSterior 
may  delegate  to  an  Indian  tribe  pursuant  to  the 
provisions  of  R.   S.    sec.    2072,    25  U.S.C.    sec.  48 
(1964),   may  not  include  authority  to  employ,   pro- 

mote,  or  evaluate  the  performance  of  employees, 
nor  authority  to  approve  the  alienation  of  rights 
in  trust  property,   nor  authority  over  Individual 
Indian  Money  accounts,   nor  authority  to  expend 
or  encumber  appropriated  Federal  funds;  nor 
authority  to  review  or  approve  tribal  actions,    nor 
authority  which  would  abrogate  employee  rights 
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granted  by  Executive  order  or  regulation,   nor 
authority  to  issue,   amend,   or  waive  Federal 
regulations. 

Authority  of  the  Bureau  of  Indian  Affairs  to  Transfer 
To  an  Indian  Tribe  the  Direction  of  Federal  Employ- 
eesHPursuant  to  the  Provisions  of  R.   S.   Sec.    2072,   
25  U.  S.C.    sec.   48,   M-36803  (Apr.    3,    1970) 77  I.  D.   49 

QUALIFICATIONS 

The  authority  to  direct  the  employment  of  Federal 
employees  which  the  Secretary  of  the  Interior 
may  delegate  to  an  Indian  tribe  pursuant  to  the 
provisions  of  R.   S.   sec.   2072,    25  U.  S.  C.    sec.  48 
(1964),   may  not  include  authority  to  employ,   pro- 

mote,  or  evaluate  the  performance  of  employees, 
nor  authority  to  approve  the  alienation  of  rights 
in  trust  property,   nor  authority  over  Individual 
Indian  Money  accounts,   nor  authority  to  expend 
or  encumber  appropriated  Federal  funds;  nor 
authority  to  review  or  approve  tribal  actions,   nor 
authority  which  would  abrogate  employee  rights 
granted  by  Executive  order  or  regulation,   nor 
authority  to  issue,   amend,   or  waive  Federal 
regulations. 

Authority  of  the  Bureau  of  Indian  Affairs  to  Transfer 
To  an  Indian  Tribe  the  Direction  of  Federal  Employ- 

ees Pursuant  to  the  Provisions  of  R.   S.   Sec.    2072~ 
25U.S.C.    sec.   48,   M-36803  (Apr.    3,    1970) 

77  I.D.49 

SEPARATION 

The  authority  to  direct  the  employment  of  Federal 
employees  which  the  Secretary  of  the  Interior 
may  delegate  to  an  Indian  tribe  pursuant  t6  the 
provisions  of  R.   S.    sec.    2072,   25  U.  S.C.    sec.  48 
(1964),    may  not  include  authority  to  employ,   pro- 

mote,  or  evaluate  the  performance  of  employees, 
nor  authority  to  approve  the  alienation  of  rights 
in  trust  property,   nor  authority  over  Individual 
Indian  Money  accounts,   nor  authority  to  expend 
or  encumber  appropriated  Federal  funds;  nor 
authority  to  review  or  approve  tribal  actions,    nor 
authority  which  would  abrogate  employee  rights 
granted  by  Executive  order  or  regulation,   nor 
authority  to  issue,   amend,    or  waive  Federal 

regulations. 

A utho r ity  of  the  Bureau  of  Indian  Affairs  to  Transfer 
To  an  Indian  Tribe  the  Direction  of  Federal  Employ- 

"eeTPursuant  to  the  Provisions  of  R.   S.   Sec.    2072, 
25  U.S.C.    sec.    48, M-36803  (Apr.    3,    1970) 

77  I.  D.  49 

FEDERAL  METAL  AND  NONMETALLIC  MINE 

SAFETY  ACT 

ADVISORY   COMMITTEES 

Members  of  the  Secretary's  Advisory  Committee 
on  Metal  and  Nonmetallic  Mine  Health  and 

Safety  Standards  authorized  per  diem  in  lieu  of 
substance  by  30  U.S.  C.   sec.   726  (b)#  (Supp.    V 
1965-1969)  at  rates  authorized  by  5  U.S.C. 

sec.   5703  (Supp.   V  1965-1969)  may  be  reimburs- 
ed for  actual  and  necessary  expenses  not  in  ex- 

cess of  $40. 

The  authority  to  direct  the  employment  of  Federal 
employees  which  the  Secretary  of  the  Interior 
may  delegate  to  an  Indian  tribe  pursuant  to  the 
provisions  of  R.   S.   sec.   2072,   25  U.S.C.   sec.  48 
(1964),   may  not  include  authority  to  employ,   pro- 

mote,  or  evaluate  the  performance  of  employees, 
nor  authority  to  approve  the  alienation  of  rights 
in  trust  property,   nor  authority  over  Individual 
Indian  Money  accounts,   nor  authority  to  expend 
or  encumber  appropriated    Federal  funds;  nor 
authority  to  review  or  approve  tribal  actions,    nor 
authority  which  would  abrogate  employee  rights 
granted  by  Executive  order  or  regulation,    nor 
authority  to  issue,   amend,    or  waive  Federal 
regulations. 

Authority  of  the  Bureau  of  Indian  Affairs  to  Transfer 
To  an  Indian  Tribe  the  Direction  of  Federal  Employ- 

ees Pursuant  to  the  Provisions  of  R.   S.   Sec.    2072, 
25  U.S.C.    sec.   48,   M-36803  (Apr.    3.    1970) 

Federal  Metal  and  Nonmetallic  Mine  Safety  Act, 
M-36820  (Mar.   2,    1971) 

FEDERAL  PROPERTY  AND  ADMINISTRATIVE 
SERVICES  ACT 
(See  also   Surplus  Property) 

Guam  does  not  fall  within  the  term  "executive 
agency"  as  "used  in  the  Federal  Property  and 
Administrative  Services  Act  and  the  imple- 

menting Federal  Procurement  Regulations. 

Procurement  of  the  Government  of  Guam  -  Appli- 
cability of  the  Buy  American  Act  and  Federal 

Procurement  Regulations  System,   M-36713 
(Oct.   30,    1967)  74  I.  D.   365 
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FEDERAL  PROPERTY  AND  ADMINISTRATIVE 

SERVICES  ACT— Continued 

Withdrawn  public  domain  lands  do  not  become 

"surplus"  within  the  meaning  of  the  Federal 
"Property  and  Administrative  Services  Act, 
40  U.  S.  C.   sec.   471  et^se^.  ,   until  after  a  de- 

termination by  the  Secretary  of  the  Interior 
and  concurred  in  by  the  Administrator  of 
General  Services,  that  the  lands  are  not  suit- 

able for  return  to  the  public  domain. 

Proposed  Sale  of  Withdrawn  Land  by  the  Corps  of 

Engineers,   M-36749  (Aug.    21,    1968)       75  I.  D.  245 

FEES 

(See  also  Accounts) 

A  filing  fee  for  an  appeal  deposited  in  the  after 
hours  mail  box  at  the  land  office  after  business 

hours  on  the  last  day  for  filing  an  appeal  and 
paying  the  filing  fee  will  be  deemed  to   lave  been 
timely  filed. 

A  check  timely  given  in  payment  of  a  filing  f    •  for 
an  appeal  which  is  refused  payment  when  i.rst 
presented  to  the  bank  on  which  it  is  drawn  but 
which  is  later  paid  without  having  been  returned 
to  the  land  office  will  be  deemed  to  have  been 
timely  filed. 

Bernard  E.    Darling  v.    Charles  Lewellen, 
A-30885  (June  13,    1968) 

Except    for   the  minimum   $10   rental    fee   required 
for   all   grazing   leases,    a   rental    fee   is   not 
required  by   the   regulations   or    lease   terms 
where   grazing   is   not   permitted    for   a   season 
because   of   a   rest    rotation   system  prescribed 
in   a   range   management   plan   for   the   grazing 
lease.      Rental    fees   are  based   upon   animal 
unit   months  where   there   is   authorized   grazing 
use   and  not   where   use   is    forbidden. 

Douglas  T.    Peterson,    13   IBLA   351    (Nov.    15,    1973) 

FIRE   SUPPRESSION 

The  prohibition  against  contracts  involving  the  employ- 
ment of  convict  labor  as  contained  in  Executive 

Order  325a  does  not  apply  to  those  cooperative 
agreements  entered  into  by  the  Bureau  of  Land 
Management  and  the  several  States  which  provide 

FIRE  SUPPRESSION— Continued 

for  emergency  manpower  assistance  for  the 
pression  of  fires,    even  though,   the  States  ma 
rely  in  part  upon  trained  convict  crews  for  su 
emergency  manpower  reserves. 

Use  of  State  Convicts  in  BLM  Fire-Suppression 

M-36832  (Aug.    13,    1971)  78  I.  D. 

FISH  AND  WILDLIFE  ACT  OF  1956 

The  term  "wildlife"  as  used  in  the  act  may  be 
construed  broadly  to  include  all  wild  vertebrate! 
including  endangered  species  thereof,  other  thai fish. 

The  act  specifically  authorizes  the  Secretary  of 
the  Interior  to  acquire  refuge  lands  for  all  # 
forms  of  wildlife,  including  endangered  species 
thereof. 

Legislative  Authority  for  Endangered  Species 
PTgjram,   M-36676  (Jan.    13.    lffo5)     72  I.  P.    13 

FISH  AND  WILDLIFE   COORDINATION  ACT 

GENERALLY 

The  term  "wildlife'    as  used 
migratory  birds. 

n  the  act  includes 

The  act  authorizes  the  acquisition  of  lands  at 

water- -resource  projects  for  endangered  species 
of  fish  and  wildlife,   including  migratory  birds. 

Lands  acquired  under  this  act  need  not  be  approved 

by  the  Migratory  Bird  Conservation  Commis- 
sion,  nor  is  State  consent  needed. 

Legislative  Authority  for  Endangered  Species 

Program,    M-36676  (Jan.    13,    1965)    72  I.  D.    13 

Where    land   has   been  withdrawn   for  state 
management    as   a  wildlife    area  under 
the   Fish    and   Wildlife   Coordination 
Act,    the  Bureau   of   Land  Management 
must    consider   the    recommendations    o 
the   state    and   of    the   Bureau   of    Sport 
Fisheries   and  Wildlife   to   assure    con- 

servation  of    the    fish   and  wildlife 

before    approving   a   right-of-way   appli- 
cation   under    the   Act    of   March    3,    1891, 

for   a    pumping   site    and    irrigation   sys- tem. 
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ISH  AND  WILDLIFE   COORDINATION  ACT 

-Continued 

GENERALLY— Continued 

A  Bureau  of  Land  Management  decision 
which  rejected  an  application  under 

the  Act  of  March  3,  1891,  for  a  pump- 
ing station  and  irrigation  system 

within  a  small  cove  of  a  reservoir 

withdrawn  for  a  fish  and  wildlife 

management  area  pursuant  to  the  Fish 
and  Wildlife  Coordination  Act,  will 
be  sustained  where  it  was  made  in  due 
regard  for  the  public  interest  in 
managing  the  area  in  light  of  that 
Act. 

Rlmrock  Canal  Company ,  9  IBLA  333  (Feb.  14,  1973) 
80  I.D.  197 

FUNDS — Con t  inued 

GENERALLY —Con  t  inued 

The  Act  of  September  22,    1961,    75  Stat.    584,   25 
U.  S.  C.  sees.  164-5  (1964)  requires  that  monies 

representing  per  capita  shares  or  other  individ- 
ualizations, which  have  been  unpaid  for  a 

period  of  six  years,  be  restored  to  Indian  tribal 
accounts  even  if  such  individualizations  are 
represented  by  government  checks  which  may 
be  outstanding.     Such  restoration  would  cut  off 
the  claims  of  the  payees  of  such  checks  but  not 
the  rights  of  holders  in  due  course  who  are 
protected  by  the  Act  of  August  21,    1957,   31 
U.  S.  C.   sec.    132  (1964). 

Restoration  to  Indian  Tribes  of  Funds  Held  for 
Unclaimed  Per  Capita  Payments  Where  Payment 
Checks  are  Outstanding,   M-36741  (Jan.    8,    1968) 

FUNDS 

(See  also  Accounts,   Appropriations, 

Expenditures) 

GENERALLY 

Acquisitions  of  lands,  waters,   or  interests  therein 

for  the  preservation  of  species  of  fish  or  wild- 
life that  are  threatened  with  extinction  using 

funds  made  available  under  the  Land  and  Water 
Conservation  Fund  Act  of  1965  are  limited  to 

acquisitions  that  are  otherwise  authorized  by 
law. 

Legislative  Authority  for  Endangered  Species 
Program,    M- 36676  (Jan.    13,    1965)    72  I.  D.    13 

Revised  Statutes  section  3733  (41  U.  S.  C,   sec.    12) 
which  prohibits  construction  contracts  binding 
the  Government  to  pay  a  larger  sum  of  money 
than  the  amount  appropriated  for  the  specific 
purpose  does  not  prohibit  the  use  of  operation 
and  maintenance  funds,   Wapato  project,  to 
finance  construction  of  certain  improvements 
in  view  of  the  statutory  provision  authorizing 
use  of  Wapato  project  operation  and  maintenance 
funds  for  repair  or  replacement. 

The  building  of  incidental  improvements  appurte- 
nant to  the  Wapato  irrigation  system  may  be 

paid  for  from  operation  and  maintenance  funds 
where  a  statute  permits  construction  costs  for 
repair  or  replacement  of  any  irrigation  works 
to  be  so  charged. 

Operation  and  Maintenance  Funds,   Wapato  Indian 

Irrigation  Project,  Washington,   M-36766 
(June  8,    1966) 

Funds  held  in  the  United  States  Treasury  in  trust 
for  an  Indian  tribe  or  individual  may  be  invested 
by  the  Secretary  or  his  delegate  in  public  debt 
obligations  of  the  United  States  and  in  bonds, 
notes,   or  other  obligations  unconditionally 
guaranteed  as  to  both  principal  and  interest  by 
the  United  States,   25  U.  S.  C.    sec.    162a  (1964). 

"Public  debt  obligations"  includes  only  bonds 
issued  by  the  United  States  Treasury;  "bonds, 
notes,   or  other  obligations  which  are  uncon- 

ditionally guaranteed  as  to  both  principal  and 

interest  by  the  United  States"  includes  obliga- 
tions fully  or  unconditionally  guaranteed  or  in- 

sured by  a  Government  agency  pursuant  to  a 
congressional  grant  of  authority  for  a  con- 

stitutional purpose. 

The  Secretary  or  his  delegate  may  invest  Indian 
trust  lunds  in  any  obligations  not  uncondition- 

ally guaranteed  by  the  United  States  if,   by 
statute,    such  an  obligation  is  made  the  lawful 
subject  of  investment  for  all  trust  funds  under 
the  authority  or  control  of  the  United  States. 

Investment  of  Indian  Tribal  Trust  Funds, 
M-36732  (May  3,    1968) 

CONTRIBUTED  FUNDS 

Funds  contributed  by  States  for  the  Geological 

Survey's  cooperative  program  for  topographic 
mapping  or  water  resources  investigations  are 

not  regarded  as  "mapping"     a  Federal  "grant" 
and  therefore  may  be  counted  as  part  of  the 
State's  expenditures  required  to  match  planning 
grants  from  the  Water  Resources  Council  under 
Title  III  of  the  Water  Resources  Planning  Act, 
42  U.S.C.   1962c. 

Water  Resources  Council  Planning  Grants- -Con- 
tributions to  Geological  Survey  Cooperative  In- 

vestigations,   M-36795  (Nov.    25.    1969) 
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GEOLOGICAL  SURVEY GEOLOGICAL  SURVEY— Continued 

In  determining  whether  lands  are  of  such  character 

as  to  subject  them  to  leasing  rather  than  pros- 
pecting under  permits,   the  Secretary  of  the 

Interior  is  entitled  to  rely  upon  the  reasoned 
opinion  of  the  Geological  Survey  without 
examining  himself  all  the  data  upon  which  the 
opinion  is  based. 

Roland  C.   Townsend,   A-30142,   A-30250 
(Sept.    14,    1965) 

Funds  contributed  by  States  for  the  Geological 

Survey's  cooperative  program  for  topographic 
mapping  or  water  resources  investigations  are 

not  regarded  as  "matching"  a  Federal  "grant" 
and  therefore  may  be  counted  as  part  of  the 

State's  expenditures  required  to  match  planning 
grants  from  the  Water  Resources  Council  under 
Title  III  of  the  Water  Resources  Planning  Act, 
42  U.S.C.    1962c. 

A  determination  by  the  Geological  Survey  that 
lands  contain  deposits  of  oil  shale,  and  are 
therefore  withdrawn  by  Executive  Order  5327 
of  April  15,  1930,  will  not  be  disturbed  in 
the  absence  of  a  clear  showing  that  the  deter- 

mination was   improperly  made. 

Heath  B.    Fowler,   8  IBLA   376,    (Dec.    12,    1972) 

When   the  Geological   Survey  has    concluded    from 
the   available   geological   data   that    further 
exploration  is,    or   is  not,   needed   to   deter- 

mine  the  existence   or  workability   of   phos- 
phate  deposits  within   a  particular   area,    the 

Board   may   rely   upon   the   reports   of   the  sur- 
vey setting   forth   the   conclusions    reached 

without   examining  the   technical   data  upon 
which   those   conclusions  were  based. 

William  J.    Colman,   9   IBLA  15    (Jan.    10,    1973) 

Water  Resources  Council  Planning  Grants  —  Contri- 

butions to  Geological  Survey  Cooperative  Investiga- 
tions, M-36795  (Nov.  25,  1969) 

A  prospecting  application,  filed  under  the 
Act  of  June  30,  1950,  16  U.S.C.  5  508(b) 
(1970) ,  may  be  granted  only  where  the 
lands  are  not  known  to  contain  valuable 

deposits  of  mineral.   The  determination 

whether  a  specific  tract  of  land  is  sub- 
ject to  the  issuance  of  a  prospecting 

permit  or  of  a  mineral  lease  is  committed 

to  the  Secretary.   In  making  such  a  deter- 
mination, the  Secretary  is  entitled  to 

rely  upon  advice  furnished  by  his  techni- 
cal representative,  the  Director  of  the 

Geological  Survey. 

The  rejection  of  an  application  for  a  pros- 
pecting permit  for  lands  within  the  exte- 

rior boundaries  of  a  national  forest  in 
Minnesota,  filed  pursuant  to  the  Act  of 
June  30,  1950,  16  U.S.C.  i   508(b)  (1970), 

Is  properly  reversed  where  the  Geological 

Survey,  upon  reconsideration,  determines 
that  prospecting  is  needed  to  ascertain 
whether  the  land  contains  workable  depos- 

its of  the  minerals  sought. 

Lloyd  K.  Johnson,  8  IBLA  73  (Oct.  27,  1972) 

A  determination  by  the  Geological  Survey  that 
lands  contain  deposits  of  oil  shale,  and 
are  therefore  withdrawn  by  Executive  Order 

5327  of  April  15,  1930,  will  not  be  dis- 
turbed in  the  absence  of  a  clear  showing 

that  the  determination  was  improperly  made. 

John  R.  Shelburne,  8  IBLA  115  (Nov.  14,  1972) 

An  asbestos  prospecting  permit  application, 
filed  under  43  CFR  Part  3510,  may  be 

granted  only  where  the  lands  are  not  known 
to  contain  valuable  deposits  of  mineral. 

The  determination  whether  a  specific  tract 

of  land  is  subject  to  the  issuance  of  a 

prospecting  permit  or  of  a  mineral  lease 
is  committed  to  the  Secretary.   In  making 
such  a  determination,  the  Secretary  is 

entitled  to  rely  upon  advice  furnished  by 
his  technical  representative,  the  Director 
of  the  Geological  Survey. 

The  rejection  of  an  application  for  a  pros- 

pecting permit  for  lands  within  the  exte- 
rior boundaries  of  a  national  forest  in 

Georgia,  filed  pursuant  to  43  CFR  Part 
3510,  is  properly  sustained  where  appellant 
has  failed  to  demonstrate  error  in  a  deter- 

mination of  the  Geological  Survey  that  the 
land  is  valuable  for  asbestos. 

Powhatan  Mining  Company,  10  IBLA  308 

(Apr.  26,  1973) 

A  determination  of  the  Director  of  the  Geological 
Survey  that  certain  land  in  an  oil  and  gas  lease 
was  within  the  productive  limits  of  an  oil  and  gas 

deposit  as  of  August  8,  1946,  so  that  it  is  not 

entitled  to  the  royalty  limitation  of  12  1/2  per- 
cent pursuant  to  section  12  of  the  Act  of  August  8, 

1946,  will  not  be  set  aside  where  it  is  not  arbi- 
trary or  capricious  and  is  supported  by  competent 

evidence,  and  the  lessee  does  not  demonstrate  by  a 
clear  and  definite  showing  that  it  was  in  error. 

Inc. ,  13  IBLA  258  (Oct.  17, U.S.  Natural  Resources, 1973) 

Where  the  Geological  Survey  has  determined  that  any 
part  of  the  lands  described  in  a  noncompetitive 
oil  and  gas  lease  is  within  an  undefined  known 
geologic  structure,  the  lessee  is  required  to  pay 
increased  rental  in  accordance  with  43  CFR  3103.3-2 

(b)(1),  and  furnish  a  lease  bond  as  required  by  43 
CFR  3104.1(b). 
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GEOLOGICAL  SURVEY— Continued GEOTHERMAL  LEASES— Continued 

A  determination  by  the  Geological  Survey  that  lands 
are  within  an  undefined  known  geologic  structure 
will  not  be  disturbed  in  the  absence  of  a  clear 

showing  that  the  determination  was  improperly  made. 

Robert  D.  Snyder  et  al.,  13  IBLA  327  (Nov.  8,  1973) 

CONVERSION  LEASES —Continued 

a  application  under  the  Geothermal  Steam  Act 
of  1970  for  a  conversion  lease  filed  sub- 

sequent to  Jun»  22,  1971,  is  properly 
rejected. 

The  authority,  to  classify  "public  lands,"  granted 
to  the  Director  of  the  Geological  Survey  by  the 

Act  of  Mar.  3,  1879,  43  U.S.C.  §  31  (1970),  per- 
mits the  classification  for  power  site  purposes 

of  lands  withdrawn  for  a  national  forest. 

Robert  P.  Starritt,  14  IBLA  270  (Jan.  30,  1974) 

Geothermal  Resoutces  International,  Inc.,  17  IBLA 
231  (Sept.  18.  1974) 

GOVERNMENT   PROPERTY 

GENERALLY 

GEOTHERMAL  LEASES 

APPLICATIONS 

£enerally_ 

Where  an  applicant   has   filed   three   applications 
for  geothermal  resources   leases,   one  application 
of  which  is   totally  overlapped  by  the  other  two, 
but  withdraws  the  conflicting  application  before 
the   end  of   the   filing  period,    it   is   error   for 
the   State  Office   to  reject   the   remaining   two 
applications,   which  do  not   overlap  each   other, 
as  being  violative   of   43   CFR  3210.2-2,   which 
Interdicts  overlapping  applications   from  the 
same  applicant   during  the  same   filing  period. 

Chevron  Oil   Company,    16   IBLA  288    (Aug.    8,    1974) 

Failure  to  exercise  timely  the  conversion 
right   granted  under  the  Geothermal  Steam 
Act  of  1970  to  lessees,   permittees  and 
mineral  claimants   for  lands  embraced  within 
the  limits  of  their  lease,   permit  or  claim, 
is  not  within  the  ambit  of  the  equitable 
adjudication  authority. 

An  application  under  the  Geothermal  Steam  Act 
of  1970  for  a  conversion  lease  filed  sub- 

sequent  to  June  22,   1971,   is  properly 
rejected. 

Geothermal  Resources   International,    Inc.,    17  IBLA 

Under  the  act  of  June  20,    1950  (64  Stat.    248), 
transferring  land  now  occupied  by  the  Fort 
Wingate  Trading  Post  in  New  Mexico  from  the 
War  Department  to  the  Department  of  the  Inte- 

rior for  use  of  the  Bureau  of  Indian  Affairs,   the 
land  did  not  become  Indian  land  but  remained 

Government  land  subject  to  legislation  control- 
ling the  Department  of  the  Interior. 

Status  of  Use  Permit- -Bureau  of  Indian  Affairs  to 
Paul  D.    Merrill,    Ft.    Wingate  Trading  Post, 
New  Mexico,    M-36743  (Mar.    19,    1968) 

GRAZING  AND  GRAZING  LANDS 

Section  1  of  the  Taylor  Grazing  Act  provides 

that  lands  withdrawn  for  a  stock-driveway 
may  be  added  to  a  grazing  district  and  made 
subject  to  the  Taylor  Grazing  Act. 

B.  M.    Williamson  et  al.  ,   A-30322  (Aug.    24,    19( 
72  I.  D.    352 

231   (Sept.    18,    1974) 

CONVERSION  LEASES 

Failure  to  exercise  timely  the  conversion 
right  granted  under  the  Geothermal  Steam 
Act  of  1970  to  lessees,  permittees  and 
mineral  claimants  for  lands  embraced  within 

the  limits  of  their  lease,  permit  or  claim, 
is  not  within  the  ambit  of  the  equitable 
adjudication  authority. 

Range  improvement  permits,  issued  pursuant 
to  sec.  15  of  the  Taylor  Grazing  Act, 
aa  amended.  43  U.S.C.  S  315(m)  (1970), 

may  be  canceled  where  the  Improvement 
would  interfere  with  the  range  manage- 

ment practices  determined  by  the  Bureau 
of  Land  Management;  where  a  management 
plan  of  the  Bureau,  developed  for  a  proj- 

ect authorized  under  the  Federal  Water 

Project  Recreation  Act  of  July  9,  1965, 

16  U.S.C.  f  460  1-12,  et  eecj.  (1970), 
designates  an  area  of  public  lands  aa 

a  "roadless  zone"  for  purposes  of  wild- 
life and  recreational  uses,  it  is  proper 

for  the  Bureau  to  cancel  an  existing 
range  improvement  permit  and  deny  an 
application  for  a  similar  permit  which 
calls  for  the  construction  of  roads  in 
such  zoned  areas . 

Mary  A.  Van  Alen,  8  IBLA  77  (Oct.  27,  1972) 
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Prior  to  the  Taylor  Grazing  Act  of  June  28,  1934. 

generally  open,  unreserved  public  lands  could 
be  grazed  upon  without  federal  governmental 
interference  or  regulation,  but  subject  to 
certain  state  laws. 

GENERALLY  — Cont  inued 

A  grazing  lease  creates  a  property  right  which  may 
be  used  to  secure  a  debt  of  the  lessee. 

Navajo  Tribe  of  Indians 
(June  29,  1973) 

State  of  Utah,  12  IBLA  1 
80  I.D.  441 

Robert  M.  Taylor.  Transaaierlca  Title  Insurance 
Company.  1  IBLA  151  (Dec.  9,  1970} 

GRAZING  LEASES 

GENERALLY 

No  rights  in  public  land  are  initiated  by  the 
issuance  of  a  grazing  lease  or  by  the  use  of 
public  land  under  a  grazing  lease  which  will 
bar  the  disposal,   in  accordance  with  the  • 
general  authority  of  section  7  of  the  Taylor 
Grazing  Act,   of  the  leased  land  to  a  State 
pursuant  to  its  application  for  school    in- 
demnity. 

Meadowbrook  Lodge,   Inc.  ,   A-30432 
(Oct.    27,   1965) 

The  State  Director,    in  his  discretion,   may 
temporarily  close  to  grazing  lands  leased 
pursuant  to  section  1  5  of  the  Taylor  Grazing 
Act  whenever,   because  of  depletion  of  the 
vegetal  cover  due  to  drought,    epidemic,   fire, 
or  any  other  cause,    such  action  is  necessary 
to  restore  the  forage  on  the  range  to  its 
normal  condition,   and  he  may  terminate 
such  a  closure  whenever,   in  his  judgment, 
the  conditions  requiring  the  closure  no 
longer  prevail,   and  his  determination  will 
not  be  disturbed  in  the'absence  of  a  clear 
showing  of  error. 

BiU  and  June  Cleverly,  A-30530  (June  15,    1966) 

An  application  to  lease  grazing  lands  under  sec- 
tion 15  of  the   Taylor  Grazing  Act  is  properly 

rejected  upon  the  basis  of  a  range  survey  which 
determined  the  carrying  capacity  of  the  range 
to  be  too  low  for  cattle  use,  and,    in  the  absence 
of  evidence  indicating  a  reason  for  doubting  the 

accuracy  of  the  Bureau's  determination  of 
carrying  capacity,    such  determination,    based 
upon  the  examination  of  the  lands  by  qualified 
conservationists,    will  be  accepted  by  the  De- 

partment as  correct. 

Western  Farm  Management  Co.,    A-30594 
(Dec.    14,    1966) 

mage 

In  keeping  with  the  purposes  of  the  Taylor 
Grazing  Act,   as  shown  in  its   title,    the 
award  of  lands   to  an  applicant   for  a  grazing 
lease  under  section  IS  of  the  Act  and  the 
rejection  of  a  conflicting  application  for 
a  renewal  grazing  lease  for  the  same   lands 
will  be  reversed  where   the  record  shows 
that  both  applicants  have  equal  preference 
rights   to  lease,   similar  needs   for  the 
land,    and  proper  management  of  the  leased 
range   land  will  be  obtained  from  either 

applicant. 
Victor  Powers  and  Florence  Sellers,   5  IBLA  197 
(Mar.   20,    1972) 

A  person  who  owns   lands   contiguous  to 
public  lands,  but  who  has   leased  all 
of  his   "range   land"  in  the   county  in 
question,   excluding  "the  approximately  51 
acres   comprising  the  home  place"  to  another, 
under  which  agreement  such  other  pays  to 
his   lessor  $9,000  per  annum;   runs  a  graz- 

ing operation  on  such  lands;   utilizes  his 
lessor's  livestock;    acquires  title  to  the 
natural  increase  of  such  livestock,   is 
entitled  to  proceeds   from  the  sale  of  re- 

placed livestock  and  of  calves,   except 
for  the  proceeds  of  bulls,  and  pursuant 
Co  Che  agreement   Che  lessor  dives ts  him- 

self of  Che  right  of  entry  end  possession 
of  Che  leased  land.  Is  not  a  qualified 
preference.rlght  claimant  since  he  is  not 
a  "lawful  occupant  of  contiguous  private 
land"  within   Che  ambit  of  43  U.S.C. 

I  315 (m)    (1970)  and  43  CFR  4121. 2-1 (c)(1) 
(1972). 

Laurence  A.  Andren.  Appellant.  William  J. 
Greenwald.  Appellee.   7  IBLA  14   (July  24,  1972) 

A  grazing  lease  will  not  bar  disposal  of 
Che  leased  lands  under  Che  public  land 
laws,   and  che  Issuance  of  a  patent  de- 

prives  Che  Department  of  all  jurisdic- 
tion over  Che  land  so  Chat  where  the 

leased  land  has  been  patented  pursuant 
to  Che  exchange  provision  of  Che  Taylor 
Grating  Act    cancellation  of   Che  lease 
will  be  sustained  despite  the  fact  that 
the  grazing   lessee  was  not   given  direct 
notice  of  Che  Impending  exchange,  but 
the  grazing  lessee  will  be  reimbursed 
for  Che  unearned  balance  of  the  rental 
paid  to  the  Bureau  of  Land  Management. 

Andrew  J.   Myers.    7  IBLA  314   (Sept.    22,    1972) 
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A  Bureau  of  Land  Management  appraisal  of  the 
amount  of  compensation  to  be  paid   to  the 
owner  of  an  authorized  fence,  who  was   a 
former  grazing  lessee  on  lands  approved  for 
sale  to  a  state  agency,  will  be  modified 
to  increase  the  amount  where  the  appraisal 
is  made  on  a  per-rod  basis  and  the  fence 
owner   contends   on  appeal,   which   contention 
is   uncontroverted  by  the  state,    that  he 
measured   the   fence  at   a  greater   length 
than  the   length   on  which   the  appraisal  was 
based,    because  much   of   the   fence  is   con- 

structed  over  rough   terrain  which  measures 
out   to  a  greater  distance   than  the  surveyed 
distance. 

Carl  A.    Klug,   Nebraska  Game   and  Parks   Commission, 
8  IBLA  35   (Oct.    11,    197  2) 

Range   improvement  permits,    issued  pursuant 
to  sec.    15  of  the  Taylor  Grazing  Act, 
as   amended.    43  U.S.C.    i   315(m)    (1970), 
may  be  canceled  where   the  improvement 
would   interfere  with   the   range  manage- 

ment practices   determined  by  the  Bureau 
of  Land  Management;  where  a  management 
plan  of   the  Bureau,   developed   for  a  proj- 

ect  authorized  under   the  Federal  Water 

Project  Recreation  Act  of  July  9,   1965, 
16  U.S.C.   I  460  1-12,   et  sea-    (1970), 
designates  an  area  of  public  lands  as 
a  "roadless  zone"   for  purposes   of  wild- 

life and  recreational  uses,   it  is  proper 
for  the  Bureau  to  cancel  an  existing 
range   Improvement  permit   and  deny   an 
application  for  a  similar  permit  which 
calls   for  the   construction  of   roads   in 
such  zoned  areas. 

Mary  A.   Van  Alen.   8  IBLA  77   (Oct.   27,   1972) 

The   owner  of   a   patented   stock-raising  homestead 
In  which  the  minerals  have  been  reserved  to 
the  United  States  or  of  a  grazing  lessee 
under  sec.    15,  Taylor  Grazing  Act,   has  a 
sufficient   adverse   Interest   under  43  CFR 
4.450-1    (1972)    to   initiate   a   contest   against 
a  mining   claimant   alleging   lack   of   discovery 
of   valuable   minerals. 

Albert   Thomas     et   ux. .    (Contestees)    v.    Sam  A. 
(Contestants)  ,    10   TBLA   56 

(Feb.    28,    197  3) 

i  owner  of  lands  contiguous  to  federal  lands  is  not 
a  qualified  applicant  for  the  purposes  of  a  section 
15  grazing  lease  preference  application  when  the 

nonfederal  lands,  which  are  the  basis  of  the  pre- 
ference, have  been  leased  to  another  party  who  has 

complete  control  over  the  livestock  operation  con- 
ducted thereon. 

An  applicant  for  a  section  15  grazing  lease  has  no 
statutory  or  regulatory  right  to  a  full  evidentiary 

hearing  before  an  administrative  law  judge;  a  hear- 
ing on  issues  of  fact  may  be  ordered  by  this  Board 

in  its  discretion,  but  a  hearing  will  not  be  ordered 

where  the  applicant  does  not  allege  the  existence 
of  facts  which,  if  proved,  would  entitle  her  to 
the  relief  sought. 

Ruth  E.  Han,  13  IBLA  296  (Oct.  31,  1973) 

A  district  manager's  decision  prescribing  a  range 
management  plan,  including  a  rest  rotation 
system  to  increase  forage  in  order  to  improve 
the  deteriorated  condition  of  federal  range 

within  a  grazing  lease,  will  be  sustained  in 

the  absence  of  the  lessee's  showing  of  error. 

Except  for  the  minimum  $10  rental  fee  required 
for  all  grazing  leases,  a  rental  fee  is  not 
required  by  the  regulations  or  lease  terms 
where  grazing  is  not  permitted  for  a  season 
because  of  a  rest  rotation  system  prescribed 

in  a  range  management  plan  for  the  grazing 
lease.   Rental  fees  are  based  upon  animal 
unit  months  where  there  is  authorized  grazing 
use  and  not  where  use  is  forbidden. 

Douglas  F.  Peterson,  13  IBLA  351  (Nov.  15,  1973) 

Where  an  application  for  grazing  lease  pursuant  to 
section  15  of  the  Taylor  Grazing  Act,  as  amended, 
43  U.S.C.  §  315m  (1970),  is  not  filed  within  the 

sixty-day  period  established  by  43  CFR  4125.1-l(a) 
CI),  the  application  may_  be  rejected  as  untimely 
filed.   The  exercise  of  this  discretion  must  be 
based  upon  rational  considerations  and  where  such 

application  is  rejected  on  the  erroneous  assumption 

that  such  rejection  is  required  under  the  regula- 
tion, the  rejection  will  be  set  aside. 

Cox   Enterprises,  Inc.,  14  TBLA  29  (Dec.  3,  1973) 

An  application  for  a  grazing  lease  is  properly 
rejected  where  the  Area  Manager  has  determined 
that  cattle  grazing  in  the  area  requested  would 
compete  with  wildlife  for  the  limited  available 
forage  and  has  therefore  designated  that  the 
area  he  used  for  wildlife  only. 

A  decision  of  an  Area  Manager  rejecting  an  appli- 
cation for  a  grazing  lease  will  be  allowed  to 

stand  in  the  absence  of  a  showing  that  the 

decision  is  arbitrary  or  capricious  because 

it  is  not  supported  on  any  rational  basis. 

Claudio  Ramirez,  14  IBLA  125  (Dec.  28,  1973) 
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The  granting  of  a  grazing  lease  may  be  made 
subject  to  the  condition  that  certain  of  the 
lands  leased  shall  be  available  for  use  by 
an  adjoining  stockman  as  a  passageway  for 
his  stock. 

Joseph  T.  Kurkowski,  15  IBLA  13  (Feb.  28,  1974) 

Where  an  application  for  a  grazing  lease  pursuant 
to  section  15  of  the  Taylor  Grazing  Act,  as 
amended,  43  U.S.C.  I  315m  (1970),  is  not  filed 

within  the  sixty-day  period  established  by  43  CFR 
4125.1-l(a)(3),  the  application  may  be  rejected 
as  untimely  filed.   The  exercise  of  this  dis- 

cretion must  be  based  on  rational  considerations 

which  may  include  any  of  the  factors  enumerated 

in  43  CFR  4121. 2-2 (d),  pertaining  generally  to 
proper  range  management. 

Irvin  and  Maxlne  Baker,  15  IBLA  92  (Mar.  11,  1974) 

A  decision  rejecting  an  application  for  a  grazing 
lease  will  be  affirmed  in  the  absence  of  a  showing 
that  the  decision  is  arbitrary,  capricious  or 
inequitable. 

Where  conflicting  applications  have  ba^n  filed 
for  a  grazing  lease  and  the  applicants 
each  have  made  historical  use  of  the  lands, 
the  Bureau  of  Land  Management,  in  apportioning 
the  land,  may  consider  the  extent  to  which 
the  historical  use  of  each  applicant  reflects  a 
willingness  to  effectuate  sound  range  management 
practices. 

Carl  and  Lyle  Christensen,  16  IBLA  207  (July  8,  1974) 

Where  a  district  manager's  decision  divides 
the  sec.  15  grazing  use  of  a  900-acre  tract 
between  the  two  applicants  therefor  on  the 
assumption  that  both  are  qualified  preference 
right  claimants,  and  it  is  found  on  appeal 
that  one  of  the  applicants,  B,  is  not  so 
qualified,  the  entire  tract  Is  properly 
awarded  to  A,  the  preference  right  claimant, 
where  it  is  found  that  the  lands  in  issue 

are  necessary  "to  permit  the  proper  use  of 
such  contiguous  lands."  43  CFR  4121. 2-1 (c). 

A  decision  renewing  a  grazing  lease  and  re- 
jecting a  conflicting  application,  rendered 

in  compliance  with  the  standard  prescribed 

by  43  CFR  4121. 2-1 (d) (2) ,  will  not  be  over- 
turned in  the  absence  of  convincing  reasons 

that  the  awar '  <s  not  warranted. 

To  qualify  for  a  sec.  15  grazing  lease  of 
federal  lands  an  applicant  must  be  engaged 
in  the  livestock  business  at  the  time  of 

his  application. 

George  T.  McDonald,  18  IBLA  159  (Dec.  19,  1974) 

APPLICATIONS 

An  application  to  lease  grazing  lands  under  sec- 
tion 15  of  the  Taylor  Grazing  Act  is  properly 

rejected  upon  the  basis  of  a  range  survey  which 
determined  the  carrying  capacity  of  the  range 
to  be  too  low  for  cattle  use,   and,   in  the  absence 
of  evidence  indicating  a  reason  for  doubting  the 

accuracy  of  the  Bureau's  determination  of 
carrying  capacity,   such  determination,   based 
upon  the  examination  of  the  lands  by  qualified 

conservationists,   will  be  accepted  by  the  De- partment as  correct. 

An  application  to  lease  grazing  lands  under  sec- 
tion 15  of  the  Taylor  Grazing  Act  is  properly 

rejected  upon  the  basis  of  a  range  survey  which 
determined  the  carrying  capacity  of  the  range 
to  be  too  low  for  cattle  use,    and,    in  the  absence 
of  evidence  indicating  a  reason  for  doubting  the 

accuracy  of  the  Bureau's  determination  of 
carrying  capacity,    such  determination,    based 
upon  the  examination  of  the  lands  by  qualified 
conservationists,    will  be  accepted  by  the  De- 

partment as  correct. 

West 

(Dec. 

;rn  Farm  Management  Co. 14,    1966) 

A-30594 

Robert  P.  Liudahl  and  Greta  M.  Lludahl,  17  IBLA 
135  (Sept.  12,  1974) 

A  decision  of  a  District  Manager  rejecting  an 
application  for  a  sec.  15  grazing  lease  will 
be  affirmed  in  the  absence  of  a  showing  that 

the  decision  is  arbitrary  or  capricious  be- 
cause it  does  not  have  a  rational  basis. 

An  application  for  a  grazing  lease  is  properly 

rejected  where  the  District  Manager  has  de- 
termined that  the  land  is  unsuitable  for 

grazing  because  it  is  mostly  barren  talus 
slope,  the  topography  is  excessively  steep 

and  no  forage  is  available  for  grazing  purposes. 

LaVeta  Acres,  17  IBLA  192  (Sept.  16,  1974) 

An  application  for  a  grazing  lease  for  land  already 
under  lease  is  properly  rejected  where  no 

grounds  are  established  for  cancellation  of  the 
outstanding  lease. 

Robert  H.  Taylor,  Transamerica  Title  Insurance 
Company,  1  IBLA  151  (Pec.  9,  1970) 

A  person  who  owns  lands  contiguous  to 

public  lands,  but  who  has  leased  all 
of  his  "range  land"  in  the  county  in 
question,  excluding  "the  approximately  51 

acres  comprising  the  home  place"  to  another, 
under  which  agreement  such  other  pays  to 

his  lessor  $9,000  per  annum;  runs  a  graz- 
ing operation  on  such  lands;  utilizes  his 

lessor's  livestock;  acquires  title  to  the 
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natural  increase  of  such  livestock,  is 
entitled  to  proceeds  from  the  sale  of  re- 

placed livestock  and' of  calves,  except 
for  the  proceeds  of  bulls,  and  pursuant 

to  the  agreement  the  lessor  divests  him- 
self of  the  right  of  entry  and  possession 

of  the  leased  land,  is  not  a  qualified 

preference -right  claimant  since  he  is  not 

a  "lawful  occupant  of  contiguous  private 
land"  within  the  ambit  of  43  U.S.C. 
i   315 (m)  (1970)  and  43  CFR  4121. 2-1 (c) (1) 
(1972). 

Laurence  A.  Andren.  Appellant,  William  J. 
Greenwald,  Appellee,  7  IBLA  14  (July  24,  1972) 

If  a  new  applicant  for  a  grazing  lease  files 
his  application  for  lands  in  an  existing 

lease  within  the  regulatory-required  period 
of  not  less  than  30  days  nor  more  than  90 
days  prior  to  the  expiration  of  the  current 
lease,  his  application  is  not  subject  to 

rejection  as  being  made  for  land  not  avail- 
able for  lease. 

Douglas  V.  Livingston,  et  al.,  8  IBLA  61 
(Oct.  26,  1972) 

Where  an  award  of  public  land  embraced  in 

two  conflicting  preference  right  appli- 
cations is  based  upon  the  factors  enun- 

ciated in  43  CFR  4121.2-1,  it  will  not 
be  disturbed  absent  a  showing  that  the 
award  is  inequitable. 

Dick  Reckmann,  et  al.,  8  IBLA  227  (Nov.  28,  1972) 

Where  the  Bureau  of  Land  Management  re j eel 
a  grazing  lease  renewal  application  and 
rational  basis  therefor  is  manifested  ir 

the  record,  the  rejection  will  he  rovers 

and  the  case  remanded  for  further  appro- 
priate consideration. 

Ver 
  Venable,  9  IBLA  294  (Feb.  6,  1973) 

Conflicting  applicants  for  a  gracing  Ju.isf 
under  section  15  of  the  Taylor  Grazing  Ai 

who  are  in  the  same  category  of  consider- 
ation set  out  in  the  pertinent  regulation 

will  be  given  an  opportunity  to  divide  tin 
area  in  conflict  by  agreement,  before  the 
District  Manager  makes  an  allocation. 

■  Is  Ltd.  ,  ]()  IBLA  2n7 
(Apr.  25,  lrJ73) 

Where  only  one  of  two  conflicting  applicant? 

for  a  section  15  grazing  lease  has  a  stat- 
utory preference  right  to  the  lease,  his- 

torical use  of  the  land  is  not  relevanl 

to  the  apportionment  of  the  federal  rani;.  ; 
demonstration  of  past  grazing  use  is  only 
relevant  in  the  apportionment  of  grazing 
lands  between  two  applicants  of  equal 
standing. 

Where  two  applicants  for  grazing  leases  h'hosc  pred- 
ecessors in  interest  or  who  themselves  have  h<  1J 

contiguous  grazing  leases  on  federal  lands  for  -i 
years  submit  conflicting  applications  for  additic 

portions  of  lands  contained  in  each  of  the  other' 
historical  leaseholds,  the  division  of  the  lar.dj 
will  be  made  on  the  basis  of  historical  u?e  in  tl 

absence  of  a  more  compelling  basis  for-  a  cliff 
division,  and  each  applicant  will  be  at  trded 
land  contained  in  the  prior  leases. 

?.  A.  Hal 

.  3, 

19  7  31 

Remedies  for  alleged  breach  of  a  private  agreement 

tween  parties  who  have  conflicting  grazing  lease 

applications  must  be  sought  in  the  courts,  not  ii 

the  Department  of  the  Interior,  which  has  no  juri 
diction  over  such  matters. 

As  the  regulations  pertaining  to  section  15  grazing 

leases  now  provide  that  a  qualified  applicant  is 
one  who  is  in  the  livestock  business  and  has  a  nr 

for  the  grazing  use  of  the  federal  land,  an  appl i 

cant  who  owns  lands  contiguous  to  federal  land  hi 

fails  to  show  she  is  in  the  livestock  business  ar 

needs  the  federal  land  for  grazing  purposes  is  n. 

qualified,  and  her  application  is  properly  rejet 
for  that  reason. 

Ruth  E.  Han,  13  IBLA  296  (Oct.  31, 

1973) 
80  I.D.  698 

Except  for  the  minimum  $10  rental  fee  required 
for  all  grazing  leases,  a  rental  fee  is  not 
required  by  the  regulations  or  lease  terms 
where  grazing  is  not  permitted  for  a  season 
because  of  a  rest  rotation  system  prescribed 
in  a  range  management  plan  for  the  grazing 
lease.   Rental  fees  are  based  upon  animal 
unit  months  where  there  is  authorized  grazing 
use  and  not  where  use  is  forbidden. 

Dougl. F.  Peterson,  13  IBLA  351  (Nov.  15,  1973) 

Where  an  application  for  grazing  lease  pursuant  to 
section  15  of  the  Taylor  Grazing  Act,  as  amended , 
43  U.S.C.  §  315m  (1970),  is  not  filed  within  the 

sixty-day  period  established  by  43  CFR  4125-1-Ka) 
(3),  the  application  may  be  rejected  as  untimely 
filed.   The  exercise  of  this  discretion  must  be 
based  upon  rational  considerations  and  where  such 

application  is  rejected  on  the  erroneous  assumption 

that  such  rejection  is  required  under  the  regula- 
tion, the  rejection  will  be  set  aside. 

Cox  Enterprises,  Inc.  ,  14  IBLA  29  (Dec.  3,  1973) 

An  application  for  a  grazing  lease  is  properly 

rejected  where  the  Area  Manager  has  determined 
that  cattle  grazing  in  the  area  requested  would 

compete  with  wildlife  for  the  limited  available 

f oi age  and  has  therefore  designated  that  the 
area  be  used  for  wildlife  only. 

Harry  &  Marjory  Grabbert,  11  IBLA  313  (. 
1973) 
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A  decision  of   an  Area  Manager   rejecting  an   appli- 
cation  for   a  grazing   lease  will   be   allowed   to 

stand   in   the   absence   of  a   showing   that    the 
decision    is   arbitrary  or   capricious   because 

it    is  not   supported  on   any  rational  basis. 

Claudio   Ramirez,    14   IBLA  125    (Dec.    28,    1973) 

Where   an  application  for  a  grazing  lease  pursuant 
to  section  IS  of  the  Taylor  Grazing  Act,   as 
amended,   43  U.S.C.    f   315a  (1970),   is  not   filed 

within  the  sixty-day  period  established  by  43  CFR 
4125.1-l(a)(3),   the  application  may  be  rejected 
as  untimely  filed.      The  exercise  of  this  dis- 

cretion must  be  based  on  rational   considerations 

which  may  include  any  of  the  factors  enumerated 

in  43  CFR  4121.2-2(d),   pertaining  generally  to 
proper  range  management. 

Irvin  and  Maxlne  Baker,    15  IBLA  92   (Mar.   11,   1974) 

A  decision  of  a  District  Manager  rejecting  an 
application  for  a  sec.  15  grazing  lease  will 
be  affirmed  in  the  absence  of  a  showing  that 

the  decision  is  arbitrary  or  capricious  be- 
cause it  does  not  have  a  rational  basis. 

An  application  for  a  grazing  lease  Is  properly 

rejected  where  the  District  Manager  has  de- 
termined that   the  land   is  unsuitable  for 

grazing  because  it   is  mostly  barren  talus 
slope,   the  topography  is  excessively  steep 
and  no  forage  Is  available  for  grazing  purposes. 

LaVeta  Acres,    17   IBLA  192   (Sept.    16,   1974) 

A  decision  renewing  a  grazing  lease  and  re- 
jecting a  conflicting  application,  rendered 

in  compliance  with  the  standard  prescribed 
by  43  CFR  4121.2-l(d) (2) ,  will  not  be  over- 

turned in  the  absence  of  convincing  reasons 
that   the  award   is  not  warranted . 

A  Bureau  of  Land  Management  decision  in  favor  of 
renewal  of  a  grazing  lease  and  the  denial  of  a 
conflicting  application  will  not  be  disturbed 
where  both  applicants  are  on  a  parity  as  to  all 
regulatory  criteria  except  historical  use  and 
there  are  no  convincing  reasons  warranting  a 
change  of  the  lessee  of  35  years. 

Bernard  N.    and  Nobel  R.    Friend,   15  IBLA  119 
(Mar.   20,   1974) 

To  qualify  for  a  sec.   15  grazing  lease  of 
federal  lands  an  applicant  must  be  engaged 
in  the  livestock  business  at   the  time  of 

his  application. 

George  T.   McDonald,   18  IBLA  159   (Dec.   19,   1974) 

APPORTIONMENT   OF  LAND 

An  application  by  an  adjacent  land  owner  for  a 
grazing  lease  must  be  rejected  as   to  those 
lands  which  are  already  leased  for  grazing  to 
another  owner  of  contiguous   lands  whose  lease 
will  not  expire  for  more  than  a  year. 

South  Park  Land  &  Livestock  Co..   Inc.,   16  IBLA 
182   (June  28,   1974) 

A  grazing  lease  is  properly  awarded  to  one 

preference  right  applicant  over  another 

preference  right  applicant  on  the  basis 

of  greater  need  and  proper  range  manage- ment. 

Virgil  Bau,   A-30337  (July  22,    1965) 

A  decision  rejecting  an  application  for  a  grazing 
lease  will  be  affirmed  In  the  absence  of  a 

showing  that  the  decision  Is  arbitrary, 
capricious  or   inequitable. 

Carl  and  Lyle  Christansan,  16  IBLA  207   (July  8, 
1974) 

Where  a  person,  claiming  •  preference  right  to 
a  sec.   15  grazing  lease  for  a  tract  of  public 
land  of  some  900  acres,   is  not  an  owner,  lessee, 

or  other  lawful  occupant  of  private  land  con- 
tiguous to  the  public  land  tract,  su§h  person 

does  not  have  such  a  preference  right,   even 
though  he  holds,   as  a  BLM  lessee,  contiguous 
public  land  previously  leased  to  him. 

Robert  D.   Lludahl  and  Greta  M.  Lludahl.   17  IBLA 

135   (Sept.   12,   1974) 

Where  two  or  more  applicants  for  grazing  leases 

have  equal  preference  rights,  the  leases  should 
be  awarded  on  the  basis  of  the  land  use  pattern, 

vhe  applicants'  equities,  their  comparative 
ability  effectively  to  utilize  the  range  properly, 

the  amount  of  Federal  range  necessary  to  permit 

proper  use  of  the  base  land,  and  other  factors 
relevant  to  the  purposes  of  the  Taylor  Grazing 
Act. 

A  division  of  lands  for  leasing  purposes  among 

preference- right  applicants  on  an  equal  plane 
of  preference  will  not  be  disturbed  where  a 
review  of  all  factors  involved  indicates  that 

the  division  is  equitable. 

Camp  Creek  Cattlemen's  Association,   Charles  D. 
Miller,   Robert  E.    Miller,  A-30418  (Oct.    28, 

1965) 
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A  preference  right  to  a  grazing  lease  is  given  to 
a  lawful  occupant  controlling  lands  contiguous 
to  Federal  lands  to  the  extent  necessary  to 
permit  proper  use  of  his  contiguous  lands,   but 
if  the  applicant  fails  to  show  that  the  Federal 
lands  are  needed  for  a  use  which  complements 
the  use  of  his  lands,  and  proposes  to  use  the 

lands  contrary  to  a  BLM  range  management- 
improvement  plan,  he  is  not  considered  as 

showing  such  a  need  as  establishes  a  prefer- 
ence right  to  the  land  and  all  of  the  land  may 

be  awarded  to  another  applicant  owning  adjoin- 
ing land  who  shows  a  need  for  the  land  and  is 

willing  to  use  it  in  accordance  with  the  range 
management-improvement  plan. 

John  Conover,  Jr.    et  al.  ,   A-30769  (Aug.  31,  1967) 

A  division  of  lands  for  leasing  purposes  among 
preference -right  applicants  on  an  equal  plane  of 
preference  will  not  be  disturbed  where  a  review 
of  all  factors  involved  indicates  that  the  division 
is  equitable. 

Thomas  W.   Dixon,   et  al..    1   IBLA  199   (Dec.    30, 
1970) 

In  keeping  with  the  purposes  of  the  Taylor 
Grazing  Act,  as  shown  In  its  title,  the 
award  of  lands  to  an  applicant  for  a  grazing 
lease  under  section  15  of  the  Act  and  the 

rejection  of  a  conflicting  application  for 
a  renewal  grazing  lease  for  the  same  lands 
will  be  reversed  where  the  record  shows 

that  both  applicants  have  equal  preference 
rights  to  lease,  similar  needs  for  the 
land,  and  proper  management  of  the  leased 
range  land  will  be  obtained  from  either 
applicant. 

Victor  Powers  and  Florence  Sellers,  5  IBLA  197 
(Mar.  20,  1972) 

A  person  who  owns  lands  contiguous  to 
public  lands,  but  who  has  leased  all 

of  his  "range  land"  in  the  county  in 
question,  excluding  "the  approximately  51 
acres  comprising  the  home  place"  to  another, 
under  which  agreement  such  other  pays  to 
his  lessor  $9,000  per  annum;  runs  a  graz- 

ing operation  on  such  lands;  utilizes  his 

lessor's  livestock;  acquires  title  to  the natural  increase  of  such  livestock,  is 
entitled  to  proceeds  from  the  sale  of  re- 

placed livestock  and  of  calves,  except 
for  the  proceeds  of  bulls,  and  pursuant 
to  the  agreement  the  lessor  divests  him- 

self of  the  right  of  entry  and  possession 
of  the  leased  land,  is  not  a  qualified 
preference 'Tight  claimant  since  he  is  not 

a  "lawful  occupant  of  contiguous  private 
land"  within  the  ambit  of  43  U.S.C. 
I  315(m)  (1970)  and  43  CFR  4121. 2-1  (c)(1) 
(1972). 

Laurence  A.  Andren,  Appellant,  William  J. 
Greenwald.  Appellee.  7  IBLA  14  (July  24,  1972) 

A  division  of  federal  range  between  two  con- 
flicting equal  preference  right  applicants 

for  a  lease  will  not  be  disturbed  in  the 
absence  of  persuasive  reason  showing  the 

division  was  inequitable,  and  the  record 
supports  an  award  of  a  parcel  of  land  to  a 
new  grazing  lessee  applicant  rather  than  an 
applicant  for  renewal  of  an  existing  lease 
due  to  factors  of  topography,  proper  range 
management,  and  history  of  nonuse  of  the 

parcel. 
Douglas  V.  Livingston,  et  al. 
(Oct.  26,  1972) 

8  IBLA  61 

Where  an  award  of  public  land  embraced  in 

two  conflicting  preference -right  appli- 
cations is  based  upon  the  factors  enun- 

ciated in  43  CFR  4121.2-1,  it  will  not 
be  disturbed  absent  a  showing  that  the 
award  is  inequitable. 

Dick  Reckmann,  et  al.,  8  IBLA  227  (Nov.  28,  1972) 

A  division  of  lands  for  leasing  purposes 

among  preference-right  applicants  on 
an  equal  plane  of  preference,  made  in 

accordance  with  the  pertinent  regula- 
tion, will  not  be  disturbed  where  a 

review  of  all  factors  involved  indicates 
that  the  division  was  equitable. 

Thomas  W.  Dixon,  10  IBLA  19  (Feb.  22,  1973) 

When  a  district  manager  divides  the  avail- 
able grazing  land  between  two  conflicting 

section  15  preference- right  applicants 
but  fails  to  cite  the  reasons  listed  in 

43  CFR  4121.2-l(d)(2),  the  division  will 
be  adopted  by  the  Board  where  it  appears 
from  a  review  of  all  the  factors  involved 

that  the  decision  was  equitable  under  the 
criteria  listed  in  the  regulation. 

Lynn  L.  Moedl,  10  IBLA  106  (Mar. 

1973) 

A  District  Manager's  renewal  of  a  grazing 
lease  and  the  denial  of  a  conflicting  lease 

application  will  not  be  disturbed  where  both 
applicants  have  equal  preference  rights  and 
the  award  was  based  upon  regulatory  criteria 
of  historical  use  and  proper  range  management 
and  there  are  no  convincing  reasons  warranting 
a  change  of  the  lessee. 

John  Ringheim,  10  IBLA  270  (Apr.  13,  1973) 

Where  two  preference-right  applicants  apply  for  a 
grazing  lease  for  the  same  area  of  federal  range 
land,  and  it  is  determined  that  one  of  the  appli- 

cants, who  held  the  land  under  a  prior  lease, 
entered  into  an  agreement  to  sublease  federal  range 
land  to  a  third  party,  the  conflict  is  properly 
resolved  by  awarding  a  lease  for  the  lands  in  issue 
to  the  other  qualified  applicant. 

William  J.  Greenwald  v.  Laurence  A.  Andren,  13  IBLA  1 

(Aug.  28,  1973) 
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Where  two  applicants  for  grazing  leases  whose  pred- 
ecessors in  interest  or  who  themselves  have  held 

contiguous  grazing  leases  on  federal  lands  for  many 
years  submit  conflicting  applications  for  additional 

.portions  of  lands  contained  in  each  of  the  other's 
historical  leaseholds,  the  division  of  the  lands 
will  be  made  on  the  basis  of  historical  use  in  the 

absence  of  a  more  compelling  basis  for  a  different 
division,  and  each  applicant  will  be  awarded  the 
land  contained  in  the  prior  leases. 

R.  A.  Maleslch,  13  1PI.A  199  (Oct.  3,  1973) 

The  granting  of  a  grazing  lease  may  be  made 
subject  to  the  condition  that  certain  of  the 
lands  leased  shall  be  available  for  use  by 
an  adjoining  stockman  as  a  passageway  for 
his  stock. 

Joseph  T.  Kurkowski,  15  IBLA  13  (Feb.  28,  1974) 

Where  conflicting  applications  have  been  filed  for 
a  grazing  lease  and  the  applicants  each  have 

made  historical  use  of  the' lands,  the  Bureau  of 
Land  Management,  in  apportioning  the  land, 
may  consider  the  extent  to  which  the  historical 

use  of  each  applicant  reflects  a  willingness  to 
effectuate  sound  range  management  practices. 

Carl  and  Lyle  Chrlstensen,  16  IBLA  207  (July  8,  1974) 

Where  conflicting  zpplications  have  been  filed 

for  grazing  leases  pursuant  to  sec.  15  of  the 
Taylor  Grazing  Act,  43  U.S.C.  $  315m  (1970), 
and  where  both  applicants  have  previously 

used  the  land ,  in  the  absence  of  more  com- 
pelling factors,  the  land  will  be  awarded  to 

one  seeking  a  renewal  of  an  existing  lease 

since  stability  of  that  portion  of  the  live- 
stock Industry  dependent  on  the  public  lands 

is  one  of  the  purposes  of  the  Taylor  Grazing 
Act. 

In  determining  the  amount  of  federal  range 
necessary  to  permit  proper  use  of  base  lands, 
consideration  must  be  given  to  the  criteria 
set  forth  in  43  CFR  4121.2-l(d) (2) ,  and  the 
comparative  size  of  the  adjacent  base  lands 
held  by  the  conflicting  preference  right 
applicants  is  not  the  determinative  factor, 
so  long  as  the  public  land  is  necessary  to 
the  proper  use  of  the  preference  land. 

A  division  of  lands  for  leasing  purposes  be- 
tween preference  right  applicants  on  an 

equal  plane  of  preference  will  not  be  dis- 
turbed where  the  decision  is  made  In 

accordance  with  the  regulatory  criteria  and 
a  review  of  all  factors  considered  Indicates 
that  the  decision  of  the  District  Manager  is 
correct  and  equitable. 

Edward  Grady,  18  IBLA  104  (Dec.  4,  1974) 

An  Area  Manager  s  renewal  of  a  grazing  lease 
and  the  denial  of  a  conflicting  lease  appli- 

cation will  not  be  disturbed  where  both 

applicants  have  equal  preference  rights  and 
the  award  was  based  upon  regulatory  criterion 
of  historical  use  and  there  are  no  convincing 
reasons  warranting  a  change  of  lessee. 

Frederick  &  Nlda  Gorwlll, 
1974) 

17  IBLA  13  (Aug.  26, 

Where  a  district  manager's  decision  divides 
the  sec.  15  grazing  use  of  a  900-acre  tract 
between  the  two  applicants  therefor  on  the 
assumption  that  both  are  qualified  preference 
right  claimants,  and  It  is  found  on  appeal 
that  one  of  the  applicants,  B,  Is  not  so 
qualified,  the  entire  tract  Is  properly 
awarded  to  A,  the  preference  right  claimant, 
where  it  Is  found  that  the  lands  In  issue 

are  necessary  "to  permit  the  proper  use  of 
such  contiguous  lands."  43  CPU  4121.2-l(c). 

Robert  D.  Lludahl  and  Greta  M.  Lludahl,  17  IBLA 
135  (Sept.  12,  1974) 

A  division  of  lands  for  leasing  purposes  among 

preference-right  applicants  on  an  equal  plane 
of  preference,  made  in  accordance  with  the 
pertinent  regulation,  will  not  be  disturbed 
where  a  review  of  all  factors  Involved 

Indicates  that  the  division  was  equitable. 

CANCELLATION 

A  grazing  lease  will  not  bar  disposal  of 
the  leased  lands  under  the  public  land 

laws,  and  the  Issuance  of  a  patent  de- 

prives the  Department  of  all  jurisdic- 
tion over  the  land  so  that  where  the 

leased  land  has  been  patented  pursuant 
to  the  exchange  provision  of  the  Taylor 
Grazing  Act  cancellation  of  the  lease 
will  be  sustained  despite  the  fact  that 
the  grazing  lessee  was  not  given  direct 

notice  of  the  impending  exchange,  but 
the  grazing  lessee  will  be  reimbursed 
for  the  unearned  balance  of  the  rental 

paid  to  the  Bureau  of  Land  Management. 

Andrew  J.  Myers,  7  IBLA  314  (Sept.  22,  1972) 

A  grazing  lease  issued  pursuant  to  section  15  of 

the  Taylor  Grazing  Act  will  not  be  canceled  for 
failure  to  make  substantial  use  of  the  land 

where  the  lessee  makes  an  adequate  showing  as 

to  the  justification  for  such  past  nonuse. 

Charles  R.  Elliott,  Sr. ,  12  IBLA  241  (July  19,  1973) 

Jose  Antonio  Sanchez,  Appellant,  Thomas  M.  Pounds, 
Appellee,  17  IBLA  195  (Sept.  16,  1974) 
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A  grazing  lease  is  properly  awarded  to  one 
preference  right  applicant  over  another 
preference  right  applicant  on  the  basis 

of  greater  need  and  proper  range  manage- 
ment. 

Virgil  Bau,   A-30337  (July  22,    1965) 

Where  each  of  several  competing  applicants  for 
grazing  leases  under  section  15  of  the  Taylor 
Grazing  Act  controls  lands  contiguous  to  the 
lands  applied  for  which  sustain  cattle  operations 
during  the  spring,   fall  and  winter,   but  each 
needs  summer  grazing  land,   all  are  properly 
held  to  have  equal  preference  rights  to  a  lease 
of  public  lands  suitable  for  summer  grazing. 

Where  two  or  more  applicants  for  grazing  leases 
have  equal  preference  rights,   the  leases  should 

be  awarded  on  the  basis  of  the  land  use  pattern, 

the  applicants'  equities,   their  comparative 
ability  effectively  to  utilize  the  range  properly, 
the  amount  of  Federal  range  necessary  to  permit 
proper  use  of  the  base  land,   and  other  factors 
relevant  to  the  purposes  of  the  Taylor  Grazing  Act. 

A  division  of  lands  for  leasing  purposes  among 
preference-right  applicants  on  an  equal  plane 
of  preference  will  not  be  disturbed  where  a 
review  of  all  factors  involved  indicates  that 
the  division  is  equitable. 

Camp  Creek  Cattlemen's  Association,   Charles  D. 
Miller,   Robert  E.    Miller,   A-30418  (Oct.    28, 
1965) 

An  applicant  for  a  renewal  of  a  section  15  grazing 
lease  may  assert  a  preference  right  under  the 
exception  clause  of  that  section  based  upon  the 
ownership  and  control  of  cornering  land  even 
though  more  than  90  days  have  elapsed  since 
the  land  originally  became  available  for  leasing, 
especially  where  he  or  his  predecessors  have 
asserted  such  a  right  from  the  time  when 
section  15  leases  first  became  available. 

GRAZING  LEASES— Continued 
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showing  such  a  need  as  establishes  a  prefer- 
ence right  to  the  land  and  all  of  the  land  may 

be  awarded  to  another  applicant  owning  adjoin- 
ing land  who  shows  a  need  for  the  land  and  is 

willing  to  use  it  in  accordance  with  the  range 
management-improvement  plan. 

John  Conover,  Jr.      et     al.  ,   A-30769 
(Aug.  31,    1967) 

Where  land  is  awarded  to  one  of  two  competing  ap- 
plicants for  a  section  15  grazing  lease  on  the 

ground  that  he  is  the  only  qualified  preference 
applicant  for  the  land  and  the  other  applicant 
appeals,   the  case  becomes  moot  when  the  period 
for  which  the  lease  would  have  been  issued  ex- 

pires and  a  deter miaation  as  to  further  leasing 
must  be  made  upon  the  conditions  then  existing. 

Fred  MiUiman,   A-31107  (Mar.    30,    1970) 

A  division  of  lands  for  leasing  purposes  among 
preference -right  applicants  on  an  equal  plane  of 
preference  will  not  be  disturbed  where  a  review 
of  all  factors  involved  indicates  that  the  division 
■is  equitable. 

Thomas  W.    Dixon,   et   al..    1   IBLA  199    (Dec.    30, 1970) 

In  keeping  with   the  purposes  of  the  Taylor 
Grazing  Act,   as   shown  in  its   title,    the 
award  of   lands   to  an  applicant    for  a  grazing 
lease  under  section  15  of   the  Act   and  the 
rejection  of  a  conflicting  application   for 
a  renewal  grazing   lease  for  the  same   lands 
will  be   reversed  where   the  record  shows 
that  both  applicants  have  equal  preference 
rights  to  lease,  similar  needs   for  the 
land,   and   proper  management  of   the   leased 
range   land  will  be  obtained   from  either 

applicant. 

Victor  Powers  and  Florence  Sellers, 
(Mar.    20,    1972) 

5   IBLA  197 

George  and  Susie  Bugas  et  al.  ,   A-30655 
^eb.    17,    1967)  74  I.  D.     64 

A  preference  right  to  a  grazing  lease  is  given  tc; 
a  lawful  occupant  controlling  lands  contiguous 
to  Federal  lands  to  the  extent  necessary  to 
permit  proper  use  of  his  contiguous  lands,   but 
if  the  applicant  fails  to  show  that  the  Federal 
lands  are  needed  for  a  use  which  complements 
the  use  of  his  lands,   and  proposes  to  use  the 
lands  contrary  to  a  BLM  range  management- 
improvement  plan,  he  is  not  considered  as 

person  who  owns   lands   contiguous   to  public   lands, 

but  who  has   leased  all  of   his  "range   land"   in   the 
county   in  question,    excluding   "the  approximately  51 
acres  comprising  the  home  place"  to  another, 
under  which  agreement  such  other  pays   to 
his  lessor  $9,000  per  annum;    runs  a  graz- 

ing operation  on  such  lands;   utilizes  his 
lessor's   livestock;   acquires   title  to  the 
natural  Increase  of  such  livestock,   Is 
entitled  to  proceeds   from  the  sale  of  re- 

placed livestock  and  of  calves,   except 
for  the  proceeds  of  bulls,   and  pursuant 
to  the  agreement  the  lessor  divests  him- 

self of   the  right  of  entry  and  possession 
of   the  leased  land,   is  not  a  qualified 
preference-right  claimant  aince  he  is  not 
a  "lawful  occupant  of  contiguous  private 
land"  within  the  ambit  of  43  U.S.C. 
I   315(b)    (1970)   and  43  CFR  4121. 2-1 (c) (1) (1972). 
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Where  grazing  privileges  for  certain  public 
lands  have  been  awarded  to  an  asserted 
preference -right  claimant,   and  it  Is   found 
that  he  was  not  entitled  to  such  a  prefer- 

ence since  control  of  the  base  lands  had 
been  vested  by  hint  in  another  under  a  con- 

tract which  has  expired,   the  case  will  be 
remanded   for  adjudication  in  the  light  of 
the  existing  circumstances. 

Laurence  A.  Andren,   Appellant,  William  J. 
Greenwald,   Appellee,    7  IBLA  14    (July  24,   1972) 

A  division  of   federal   range  between  two  con- 
flicting equal  preference-right   applicants 

for  a  lease  will  not  be  disturbed   in  the 
absence  of  persuasive   reason  showing  the 
division  was   inequitable,    and  the   record 
supports   an   award  of  a  parcel   of   land   to   a 
new  grazing  lessee  applicant  rather   than  an 
applicant   for  renewal  of  an  existing  lease 
due  to   factors   of   topography,    proper  range 
management,    and  history  of  nonuse  of   the 

parcel. 

Douglas  V.    Livingston,   et   al. 
(Oct.    26,    1972) 

8  IBLA  61 

Where  an  award  of  public  land  embraced  in 

two  conflicting  preference-right  appli- 
cations is  based  upon  the  factors  enun- 

ciated in  43  CFR  4121.2-1,  it  will  not 
be  disturbed  absent  a  showing  that  the 
award  is  inequitable. 

Dick  Reckmann,  et  al. ,  8  IBLA  227  (Nov.  28,  1972) 

A  preference-right  applicant  for  a  grazing 
lease  under  section  15  of  the  Taylor 
Grazing  Act  must  show  that  he  needs  the 

land  applied  for  to  make  proper  use  of 
his  contiguous  land;  if  he  cannot  do  so 
he  is  not  entitled  to  a  preference-right 
lease . 

Rosita  Hills.  Ltd..  10  IBLA  297  (Apr.  25,  1973) 

Where  only  one  of  two  conflicting  applicants 
for  a  section  15  grazing  lease  has  a  stat- 

utory preference  right  to  the  lease,  his- 
torical use  of  the  land  is  not  relevant 

to  the  apportionment  of  the  federal  range; 
demonstration  of  past  grazing  use  is  only 
relevant  in  the  apportionment  of  grazing 
lands  between  two  applicants  of  equal standing. 

Harry  &  Marjory  Grabbert,  11  IBLA  313  (June  29, 
1973) 

An  applicant  who  asserts  a  preference  to 
receive  a  grazing  lease  under  section  15 
of  the  Taylor  Act  must  have  grazing 

rights  in  excess  of  50%  on  the  cornering 
or  contiguous  land,  and  where  his  rights 

are  merely  permissive  and  are  subject 
to  revocation  at  any  time  at  the  will  of 

the  owner(s),  no  preference  will  be  recog- nized. 

Harry  and  Marjory  Grabbert,  Appellants 
Robert  W.  Schultz,  Appellee,  12  IBLA  255 
(July  24,  1973)  80  I.D.  531 

A  division  of  lands  for  leasing  purposes 

among  preference- right  applicants  on 
an  equal  plane  of  preference,  made  in 

accordance  with  the  pertinent  regula- 
tion, will  not  be  disturbed  where  a 

review  of  all  factors  involved  indicates 
that  the  division  was  equitable. 

Thomas  W.  Dixon,  10  IBLA  19  (Feb.  22,  1973) 

In  determining  the  amount  of  federal  range 

necessary  to  permit  proper  use  of  base 
lands,  consideration  must  be  given  to 
the  criteria  in  43  CFR  4121.2-l(d) (2) , 
and  the  comparative  size  of  the  adjacent 
base  lands  held  by  the  conflicting 

preference-right  applicants  is  not  the determinative  factor. 

Lynn  L.  Moedl,  10  IBLA  106  (Mar.  8,  1973) 

A  District  Manager's  renewal  of  a  grazing 
lease  and  the  denial  of  a  conflicting  lease 

application  will  not  be  disturbed  where  both 
applicants  have  equal  preference  rights  and 
the  award  was  based  upon  regulatory  criteria 
of  historical  use  and  proper  range  management 
and  there  are  no  convincing  reasons  warranting 
a  change  of  the  lessee. 

Where  two  preference-right  applicants  apply  for  a 
grazing  lease  for  the  same  area  of  federal  range 

land,  and  it  is  determined  that  one  of  the  appli- 
cants, who  held  the  land  under  a  prior  lease, 

entered  into  an  agreement  to  sublease  federal  range 
land  to  a  third  party,  the  conflict  is  properly 

resolvod  by  awarding  a  lease  for  the  lands  in  issue 
to  the  other  qualified  applicant. 

Laurence  A.  Andren,  13  IBLA  1 William  J.  Greenwald  v. 

(Aug.  28,  1973) 

An  owner  of  lands  contiguous  to  federal  lands  is  not 
a  qualified  applicant  for  the  purposes  of  a  section 
15  grazing  lease  preference  application  when  the 

nonfederal  lands,  which  are  the  basis  of  the  pre- 
ference ,  have  been  leased  to  another  party  who  has 

complete  control  over  the  livestock  operation  con- 
ducted thereon. 

As  the  regulations  pertaining  to  section  15  grazing 
leases  now  provide  that  a  qualified  applicant  is  one 
who  is  in  the  livestock  business  and  has  a  need  for 

the  grazing  use  of  the  federal  land,  an  applicant 
who  owns  lands  contiguous  to  federal  land  but  fails 
to  show  she  is  in  the  livestock  business  and  needs 

the  federal  land  for  grazing  purposes  is  not  quali- 
fied, and  her  application  is  properly  rejected  for 

that  reason. 

John  Ringheim,  10  IBLA  270  (Apr.  13,  1973) Ruth  E.  Han,  13  IBLA  296  (Oct.  31, 

1973) 

)  I.D. 
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Where  the  decision  of  the  Authorized  Officer 
as  to  division  of  lands  under  sec.  15  of  the 

Taylor  Grazing  Act  is  based  on  topography 
and  the  record  is  silent  as  to  the  extent 
of  actual  historical  use,  the  decision  will 
be  sustained  where  it  is  not  shown  to  be 

inequitable. 

Donald  E.  &  Nancy  P.  Janson.  Appellants.  Cumming 
Land  &  Livestock  Corporation,  Appellee,  16  IBLA  66 
(June  25,  1974) 

An  application  by  an  adjacent  land  owner  for  a 
grazing  lease  must  be  rejected  as  to  those 
lands  which  are  already  leased  for  grazing  to 
another  owner  of  contiguous  lands  whose  lease 
will  not  expire  for  more  than  a  year. 

South  Park  Land  &  Livestock  Co. 

16  IBLA  182  (June  28,  1974) 

Inc. 

In  determining  the  amount  of  federal  range 
necessary  to  permit  proper  use  of  base  lands, 
consideration  must  be  given  to  the  criteria 

set  forth  in  43  CFR  4121. 2-1 (d) (2) ,  and  the 
comparative  size  of  the  adjacent  base  lands 
held  by  the  conflicting  preference  right 
applicants  is  not  the  determinative  factor, 
so  long  as  the  public  land  is  necessary  to 
the  proper  use  of  the  preference  land . 

A  division  of  lands  for  leasing  purposes  be- 
tween preference  right  applicants  on  an 

equal  plane  of  preference  will  not  be  dis- 
turbed where  the  decision  is  made  in 

accordance  with  the  regulatory  criteria  and 
a  review  of  all  factors  considered  indicates 
that  the  decision  of  the  District  Manager  Is 
correct  and  equitable. 

Edward  Grady,  18  IBLA  104  (Dec.  4,  1974) 

An  Area  Manager's  renewal  of  a  grazing  lease 
and  the  denial  of  a  conflicting  lease  appli- 

cation will  not  be  disturbed  where  both 

applicants  have  equal  preference  rights  and 
the  award  was  based  upon  regulatory  criterion 
of  historical  use  and  there  are  no  convincing 
reasons  warranting  a  change  of  lessee. 

Frederick  &  Nida  Gorwill.  17  IBLA  13  (Aug.  26, 
1974) 

Where  a  person,  claiming  a  preference  right  to 
a  sec.  15  grazing  lease  for  a  tract  of  public 
land  of  some  900  acres,  is  not  an  owner, 

or  other  lawful  occupant  of  private  land  con- 
tiguous to  the  public  land  tract,  such  person 

does  not  have  such  a  preference  right,  even 
though  he  holds,  as  a  BLM  lessee,  contiguous 
public  land  previously  leased  to  him. 

Where  a  district  manager's  decision  divides 
the  sec.  15  grazing  use  of  a  900-acre  tract 
between  the  two  applicants  therefor  on  the 
assumption  that  both  are  qualified  preference 
right  claimants,  and  it  Is  found  on  appeal 
that  one  of  the  applicants,  B,  is  not  so 
qualified,  the  entire  tract  Is  properly 
awarded  to  A,  the  preference  right  claimant, 
where  It  is  found  that  the  lands  in  issue 

are  necessary  "to  permit  the  proper  use  of 
such  contiguous  lands."  43  CFR  4121.2-l(c). 

Robert  D.  Lludahl Greta  M.  Lludahl.  17  IBLA  135 
(Sept.  12,  1974) 

Where  conflicting  applications  have  been  filed 
for  grazing  leases  pursuant  to  sec.  15  of  the 
Taylor  Grazing  Act,  43  U.S.C.  S  315m  (1970), 
and  where  both  applicants  have  previously 
used  the  land,  in  the  absence  of  more  com- 

pelling factors,  the  land  will  be  awarded  to 
one  seeking  a  renewal  of  an  existing  lease 

since  stability  of  that  portion  of  the  live- 
stock industry  dependent  on  the  public  lands 

is  one  of  the  purposes  of  the  Taylor  Grazing 
Act. 

RENEWAL 

A  division  of  federal  range  between  two  con- 
flicting equal  preference  right  applicants 

for  a  lease  will  not  be  disturbed  in  the 

absence  of  persuasive  reason  showing  the 
division  was  inequitable,  and  the  record 
supports  an  award  of  a  parcel  of  land  to  a 

new  grazing  lessee  applicant  rather  than  an 
applicant  for  renewal  of  an  existing  lease 

due  to  factors  of  topography,  proper  range 
management,  and  history  of  nonuse  of  the 

parcel. 

Douglas  V.  Livingston,  et  al. 
(Oct.  26,  1972) 

IBLA  61 

Where  the  Bureau  of  Land  Management  rejects 

a  grazing  lease  renewal  application  and  no 
rational  basis  therefor  is  manifested  in 

the  record,  the  rejection  will  be  reversed 

and  the  case  remanded  for  further  appro- 

priate consideration. 

Vern  A.  Venable,  9  IBLA  294  (Feb.  6,  1973) 

A  District  Manager's  renewal  of  a  grazing 
lease  and  the  denial  of  a  conflicting  lease 
application  will  not  be  disturbed  where  both 
applicants  have  equal  preference  rights  and 
the  award  was  based  upon  regulatory  criteria 
of  historical  use  and  proper  raYige  management 
and  there  are  no  convincing  reasons  warrantinf 
a  change  of  the  lessee. 

John  Ringheim.  10  IBLA  270  (Apr.  13,  1973) 

A  Bureau  of  Land  Management  decision  in  favor  of 
renewal  of  a  grazing  lease  and  the  denial  of  a 
conflicting  application  will  not  be  disturbed 
where  both  applicants  are  on  a  parity  as  to  all 
regulatory  criteria  except  historical  use  and 
there  are  no  convincing  reasons  warranting  a 

change  of  the  lessee  of  35  years. 

Bernard  N.  and  Nobel  R.  Friend,  15  IBLA  119 
(Mar.  20,  1974) 
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Where  the  decision  of  the  Authorized  Officer 
as  to  division  of  lands  under  sec.    15  of  the 
Taylor  Grazing  Act   is  based  on  topography 
and   the   record   is   silent   as   to  the  extent 
of   actual   historical   use,    the  decision  will 
be  sustained  where   it   is  not   shown  to  be 
inequitable. 

Donald  E.    &  Nancy  P.    Janson,   Appellants, 
Land  &  Livestock  Corporation, 
(June  25,    1974) 

Appellee,    16   IBLA  66 

An  Area  Manager's  renewal  of  a  grazing  lease 
and  the  denial  of  a  conflicting  lease  appli- 

cation will  not  be  disturbed  where  both 
applicants  have  equal  preference  rights  and 
the  award  was  based  upon  regulatory  criterion 
of  historical  use  and  there  are  no  convincing 
reasons  warranting  a  change  of  lessee. 

Frederick  &  Nlda  Gorwill,   17  IBLA  13   (Aug.    26, 
1974) 

Where  conflicting  applications  have  been  filed 
for  grazing  leases  pursuant   to  sec.    15  of   the 
Taylor  Grazing  Act,   43  U.S.C.    i  315m   (1970), 
and  where  both  applicants  have  previously 
used   the  land ,    in  the  absence  of  more  com- 

pelling factors,   the  land  will  be  awarded   to 
one  seeking  a  renewal  of  an  existing   lease 
since  stability  of   that  portion  of   the  live- 

stock industry  dependent  on  the  public   lands 
is  one  of  the  purposes  of   the  Taylor  Grazing 
Act. 

Edward  Grady.    18  IBLA  104   (Dec.   4,    1974) 

A  decision  renewing  a  grazing  lease  and  re- 
jecting a  conflicting  application,  rendered 

in  compliance  with  the  standard  prescribed 
by  43  CFR  4121. 2-1 (d) (2) ,  will  not  be  over- 

turned in  the  absence  of  convincing  reasons 
that  the  award   is  not  warranted. 

Nothing  in  the  Taylor  Grazing  Act  or  the  Federal 
Range  Code  requires  that  one  who  leases  land 
not  qualified  as  base  property  must  be  accorded 
recognition  on  the  Federal  Range  because  of  his 
control  of  that  nonqualifying  land. 

A  penalty  for  willful  trespass  of  a  suspension  of 
grazing  privileges  for  five  years  will  be  reduced 
to  a  reduction  of  privileges  by  40  percent  for 
five  years  where  the  circumstances  do  not 
appear  to  warrant  imposition  of  the  more 
stringent  penalty. 

Alton  Morrell  and  Sons,   A-29569,   A-30094 
(Feb.    24,    1965)  72  I.  D.    100 

The  determination  of  the  carrying  capacity, 
seasons  and  maximum  annual  period  of  use 

of  the  Federal  range  in  a  district  or  admin- 
istrative unit  is  committed  to  the  local 

grazing  officials,   and  their  findings  are 
accepted  in  the  absence  either  of  evidence 
that  the  findings  were  improperly  determined 
or  of  a  proper  showing  as  to  what  the  correct 
determination  should  have  been. 

Harold  Babcock  et  al.  ,   A-30301  (June  16,    1965) 

When  an  issue  as  to  the   refusal  to  grant  or  the 

granting  of  grazing  privileges  has  become 
moot  because  the  grazing  season  has  expired, 
the  issue  need  not  be  resolved  on  appeal;  how- 

ever,   if  the  issue  bears  upon  future  awards  of 
grazing  privileges  and  may  be  continuing,    it 
will  be   resolved  to  the  extent  of  its  effect  on 
future  awards  of  privileges,    although  past 
awards  cannot  be  changed. 

■W.    Dalton  LaRue,    Sr.  ,    and  Juanita  S.    LaRue, 
A-30391   (Mar.    16,    1966) 

George  T.  McDonald. IBLA  159  (Dec.  19,  1974) 

GRAZING  PERMITS  AND  LICENSES 

GENERALLY 

In  a  grazing  district  where  land  is  base,   a  per- 
son who  owns  water  rights  is  not  entitled  mere- 

ly by  reason  of  the  ownership  of  such  rights  to 
grazing  privileges  on  the  land  surrounding  the 
waters  in  which  the  rights  are  claimed,   and 
the  allotment  of  such  land  to  another  user  is 

not  contrary  to  section  3  of  the  Taylor  Graz- 
ing Act. 

Neither  the  Taylor  Grazing  Act  nor  the  Federal 
Range  Code  vests  in  a  livestock  operator  an 
absolute  preference  to  use  the  Federal  range 
intermingled  with  his  owned  or  controlled  land. 

Nick  Chournos,  A-29932  (Feb.    24,    1965) 

Thomas  Ormachea  and  Michael  P.   Casey, 

A-30599  (Nov.    1,    1966)  73I.D.339 

Where  lands  which  become  additionally  available 
for  disposition  of  grazing  privileges  consist  of 
isolated  tracts  of  small  carrying  capacity,   the 
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limited  grazing  privileges  will  be  disposed  of  on 
the  basis  of  good  range  practice  and  past  usage 
in  accordance  with  a  provision  of  the  Range  Code 
rather  than  on  a  standard  of  customary  use 
fixed  by  a  State  Director  where  application  of  the 
standard  is  fruitless  in  view  of  use  of  the  tracts 

under  allegedly  invalid  subleases  or  transfers. 

Lawrence  Edwards,    A-30696,    A-30705  (Apr.    21, 
1967)  74  I.  D.    120 

licncKALLY — Contin"°d 

Where  grazing  privileges  have  been  exercised  in  the 
past  on  the  basis  of  an  agreement  whereby  the  use 
of  private  lands  in  one  pasture  has  been  exchanged 
for  the  use  of  federal  lands  in  another,    the  agree- 

ment may  properly  be  construed  either  as  an  ex- 
change of  the  use  of  an  area  of  land  for  the  priv- 

ilege of  using  another  designated  area  of  land  for 

grazing  or  as  an  exchange  of  the  use  of  the  first 
area  for  the  privilege  of  grazing  a  specified  num- 

ber of  animals  on  the  second. 

David  Abel  et  al. 
If  continued  grazing  within  a  monument  under  a 

revocable  grazing  permit  would  result  in 

damage  or  destruction  of  the  values  to  be  pro- 
tected and  preserved  by  establishment  of  the 

monument,   it  is  an  abuse  of  discretion  and 

therefore  illegal  to  allow  such  activity  to  con- 
tinue. 

Legality  of  Grazing  Permits  in  Organ  Pipe  Cactus 

National  Monument,    M-36734  (Apr.    5,    1968) 

A  petition  asking  that  a  district  manager  be  direct- 
ed to  establish  immediately  allotments  and 

areas  of  use  proposed  in  an  earlier  proceeding 
is  properly  denied  where  circumstances  have 
changed  in  the  interval  and  further  study  is 
necessary  before  proper  allotments  can  be  es- 
tablished. 

Duckwater  Stockmen's  Association,   A-30939 

2  IBLA  87  (Mar.    26,    1971) 

78  I,  D.  86 

Where  a   grazing  applicant  has  executed   a 
valid   range-line   agreement   apnroved   by 
this  Department   such  an  agreement  has 
generally  been  treated  by  the  Department 
as  an  enforceable   contract.      Therefore, 
those   Items   specifically  spelled   out   in 
the  agreement  which   are  unmistakably  clear 
are  binding  upon   the  parties   unless   changed 
by  their   mutual  consent  with   the   approval 
of   the  Bureau   of  Land  Management. 

Evart   Jensen,    5   IBLA  96   (Mar. 

1972) 

(Nov.    27,    1968) 

When  consideration  of  a  denial   to  grant 
grazing  privileges  has  become  moot 
because  of  the  expiration  of  the  grazing 
season,    the  issue  need  not  be  resolved 
on  appeal  unless   it  will  bear  upon 
future  awards,    since  grazing  privileges 
for  past  seasons   cannot  be  granted 
or  past  awards  changed. 

The  requirement  that  a  base  property  must  have 
been  offered  in  an  application  for  grazing 

privileges  prior  to  June  28,    1938,   to  be  quali- 
fied as  dependent  by  use  is  considered  satisfied 

where  the  Bureau  has  long  recognized  an  ap- 
plication as  establishing  such  rights  and  there 

is  evidence  tending  to  show  that  the  application 

was  timely  filed;  a  challenge  against  the  ap- 
plication which  attempts  to  fill  gaps  in  the 

record  facts  by  applying  presumptions  of  ille- 
gality and  impropriety  will  be  rejected,   as  any 

presumptions  to  be  made  in  such  circumstances 

should  be  made  in  favor  of  continued  recogni- 
tion and  of  propriety  and  legality. 

A  third  party  should  not  be  able  to  challenge  a 
determination  that  a  property  long  recognized 
by  the  Bureau  as  qualified  by  its  dependency 
by  use  was  not  so  qualified  because  of  techni- 

calities which  the  applicant  was  not  apprised 
of  at  the  time  the  application  was  filed  and 

which  he  no  longer  has  an  opportunity  to  cor- 
rect. 

Where   an  applicant    for  grazing  privileges 
has   failed   to  pay  assessed  damages   for 
a   grazing  trespass  which  assessment  has 
been  affirmed  by   the  Secretary  of   the 
Interior,    a  district  manager  properly 

conditioned  approval   of  the  applicant's 
application  upon  payment   of  his 
outstanding   trespass   damages.      No   license 
or  permit  will  be   Issued   or  renewed 
until   payment   of   any   an.ount    found   to  be 
due  has  been  offered. 

Eldon  L.    Smith,   5   IBLA  330   (Apr.    18,    1972) 79   I.D.    149 

No  readjudication  of   the  boundaries   of  an 
allotment  of  the   federal   range  will  be  made 
on   the  claim  of  a  grazing  licensee   or  per- 

mittee who  has   accepted  such  boundaries   as 
set   forth   in  an  agreement  executed  by  his 
predecessors   in   interest,   and   for  a  period 
of   three   successive  years   immediately  pre- 

ceding his   claim  has  been   issued   licenses 
for  grazing  privileges   restricted   to   the area  delineated  by   the   agreement. 

Porter  Estate  Company,   A-30817  (Dec.    2,    1968) 



358 

GRAZING  PERMITS  AND  LICENSES— Continued    GRAZING  PERMITS  AND  LICENSES— ContinU 

GENERALLY— Continued  GENERALLY— Continued 

An  application  for  increased  grazing  privileges 

is  properly  rejected  where  the  applicant  has 
failed  to  show  that  he  controls  sufficient 

base  water  to  Justify  the  award  of  such 

privileges  and  his  allotment  is  lacking  in 

fences  to  prevent  the  drift  of  cattle  into 

other  portions  of  the  federal  range  located 

in  an  adjoining  state. 

Eldon  L.  Smith,  6  IBLA  166  (June  14,  1972) 

The  Bureau  of  Land  Management  has  the  right 

and  the  duty  to  determine  the  grazing  capacity 

of  the  federal  range  and  to  issue  grazing 

licenses  or  permits  regardless  of  any  written 

agreements  between  the  Bureau  of  Land  Manage- 

ment and  a  cooperative  state  grazing  district. 

Lloyd  Pewonka,  James  Caves  and  H.  R.  Sudbrack. 

Roy  Kindle  and  Sons,  8  IBLA  303  (Dec.  7,  1972) 

When  consideration  of  a  denial  to  grant  grazing 

privileges  has  become  moot  because  of  the  ex- 
piration of  the  grazing  season,  the  issue  need 

not  be  resolved  on  appeal  unless  it  will  bear 

upon  future  awards  since  grazing  privileges 

for  past  seasons  cannot  be  granted  or  past 

awards  changed. 

Eldon  L.  Smith.  6  IBLA  310  (July  12,  1972) 

The  Bureau  of  Land  Management  has  the  right 

and  the  duty  to  rate  the  grazing  capacity 

of  the  federal  range  and  to  issue  grazing 

licenses  or  permits  regardless  of  any 

written  agreements  between  it  and  a 

cooperative  state  grazing  district. 

United  States  v.  John  K 

(Oct.  26,  1972) 

Johnson,  8  IBLA  68 

Where  an  applicant  for  grazing  privileges 

has  failed  to  pay  damages  assessed  by 

the  Secretary  of  the  Interior  for  a 

grazing  trespass,  a  district  manager 

properly  conditioned  approval  of  the 

applicant '8  application  upon  payment 
of  his  outstanding  trespass  damages. 

Where  an  applicant  has  been  denied  grazing 

privileges  because  he  has  failed  to  pay 

trespass  damages  assessed  by  the  Secre- 

tary of  the  Interior  but,  despite  re- 

peated warnings  by  Bureau  of  Land  Manage- 

ment personnel,  he  willfully  and  repeated- 
ly grazed  his  livestock  in  trespass,  an 

Administrative  Law  Judge,  following  a 

hearing  on  a  show  cause  notice,  properly 

assessed  trespass  damages  and  suspended 

the  applicant's  grazing  privileges  until 
three  years  after  payment  of  the  damages. 

Eldon  L.  Smith,  8  IBLA  86  (Nov.  3,  1972) 

A  decision  of  a  District  Manager  locating  a 

boundary  of  an  allotment  will  be  reversed 

where  a  permittee  sustains  his  burden  of 

proving  that  that  boundary  was  in  another 
location. 

E.  S.  Kennon,  8  IBLA  118  (Nov.  14,  1972) 

Where  pursuant  to  cooperative  agreements  for 

the  construction  of  a  fence  on  public  land 

between  appellant's  and  another's  allot- 
ments and  where  all  the  parties  have  com- 

plied with  the  terms  of  the  cooperative 

agreements,  a  request  for  partial  reim- bursement of  costs  on  an  equal  basis  may 

not  be  considered,  because  such  issues 
were  resolved  in  an  earlier  contract 

and  it  is  essentially  a  dispute,  if  any, 

between  private  parties;  and  neither  an 
Administrative  Law  Judge  nor  the  Board 

of  Land  Appeals  has  authority  to  direct 

payment  of  compensation. 

Under  the  provisions  of  43  CFR  4115.2-l(e) (9) 
a  grazing  licensee  or  permittee  is  precluded 

from  seeking  to  increase  his  base  property 

qualifications,  where,  for  two  or  more 

consecutive  years  subsequent  to  the  adju- 
dication of  his  grazing  privileges,  he  has 

filed  applications  for  only  those  quali- 
fications determined  by  the  adjudicatory 

decision. 

Under  the  provisions  of  43  CFR  4115.2-l(e) (13) (i) 

a  grazing  licensee  or  permittee  is  precluded 
from  questioning  base  property  qualifications 

which  have  been  recognized  and  licenses  have 

issued  for  more  than  three  consecutive  years. 

Phil  Hillberry,  8  IBLA  428  (Dec.  21,  1972) 

-ty , 

The  determination  of  the  carrying 

seasons  arid  maximum  annual  period  of  use 
of  the  federal  range  in  a  grazing  district 

or  administrative  unit  is  committed  to  the 

local  Bureau  of  Land  Management  offii  Lais, 

and  their  findings  are  accepted  in  the 

absence  either  of  evidence  that  the  land- 

ings were  improperly  determined  or  of  a 

propel 

showing  as  to  what  the  correct 
determination  should  have  been. 

Alvie  Holyoak  Estate   et  al.,  9  IBLA  37 
(Jan.  11,  :1973) 

The  determination  of  the  carrying  capacity  of 
the  federal  range  in  a  grazing  district  is 

committed  to  the  local  Bureau  of  Land  Manage- 

ment officials,  and  their  findings  are  accepted 
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in  the  absence  either  of  evidence  that  the 

findings  were  improperly  determined  or  of  a 
proper  showing  as  to  what  the  correct  deter 
mination  should  have  been;  however,  where  a 
reduction  in  licensed  use  is  imposed  which 
is  greater  than  what  the  evidence  supports, 
the  reduction  in  licensed  use  will  be  ad  j  us  I 
upward  accordingly. 

E.  L.  Cord,  9  IBLA  178  (Jan.  29,  1973) 

Under  the  Administrative  Procedure  Act,  if  a  licensee 
has  made  a  timely  and  sufficient  application  for  a 
renewal  of  a  license  in  accordance  with  agency 
rules,  a  license  with  reference  to  an  activity  of  a 

continuing  nature  does  not  expire  until  the  appli- 
cation has  been  finally  determined  by  the  agency. 

This  includes  applications  for  grazing  licenses  and 
permits  under  the  Taylor  Grazing  Act. 

In  accordance  with  regulation  43  CFR  4115.2-l(e) (9) 
(i),  where  the  evidence  establishes  that  no  appli- 

cation for  a  grazing  license  was  filed  for  two  con- 
secutive years,  the  base  property  qualifications 

for  grazing  privileges  in  an  allotment  are  properly 
found  to  be  lost. 

Casey  Ranches,  14  IBLA  48  (Dec.  4,  1973) 
80  I.D.  777 

18  U.S.C.  i  431  (1970)  provides  that  a  Member  of 

Congress  may  not  be  a  party  to  any  "contract  or 
agreement"  made  or  entered  into  in  behalf  of 
the  United  States  or  any  agency  thereof,  by  an 
officer  or  person  authorized  to  make  contracts 
on  its  behalf.  The  granting  of  a  stock  access 

on  federal  grazing  land  is  a  "contract  or  agree- 
ment" within  the  meaning  of  those  terms  as  used in  the  statute. 

The  provisions  of  18  U.S.C.  §  431  (1970)  make 
the  holding  of  a  stock  access  on  federal 
grazing  land  by  a  Member  of  Congress  unlawful 
and  void. 

Joseph  T.  Kurkowski,  15  IBLA  13  (Feb.  28,  1974) 

Improvements  placed  on  permitted  land 
shall  be  considered  affixed  thereto 

unless  excepted  therefrom  under  the 
terms  of  the  permit. 

Administrative  Appeal  of  Clair  Coomes 
v.  Area  Director,  Aberdeen, et  al. ,  2  IBIA 
257  (Apr.  22,  1974)  81  I.D.  217 

It  is  proper  to  issue  nonrenewable  licenses  to 

Class  1  permittees  for  the  use  of  one  allot- 

ment in  order  to  rest  the  permittee's  normal 
allotment,  which  has  been  subject  to  over- 

grazing; such  a  shift,  however,  must  be  on 

a  one-to-one  basis  and  the  District  Manager 

is  without  authority  to  offer  "bonus"  AUM's 
as  an  inducement  to  the  permittee. 

William  Allen.  17  IBLA  1  (.Aug.  22,  1974) 

Where  licensee  grazed  cattle  without  permission 
or  clearance  in  a  certain  pasture  as  a  result 
of  extenuating  circumstances,  such  act  is  held 
to  constitute  technical  trespass  and  licensee 

is  liable  for  single  damages  of  $2  per  AUM  and 
is  not  otherwise  subject  to  disciplinary  action. 

State  Director  for  Utah  v.  Chynoweth  Brothers, 
17  IBLA  113  (Sept.  11,  1974) 

Federal  range  agreements  between  private  parties 
are  generally  construed  as  contracts,  but  cannot 
abrogate  the  sole  responsibility  of  the  Bureau 
of  Land  Management  in  establishing  grazing 

capacity  or  the  season  of  use  for  the  Federal 
range.   Such  agreements  will  be  followed  where 
practicable,  If  the  division  is  in  substantial 

conformity  with  the  parties'  respective  grazing 
permit  qualifications  and  if  the  agreement  is 
reduced  to  writing  and  approved  by  the  District 

Manager.   43  CFR  4111.3-2(c). 

Boyd  L.  Mar sing.  18  IBLA  197  (Dec.  30,  1974) 

ADJUDICATION 

Where  a  grazing  allotment  has  been  accepted 
without  appeal  or  protest  for  17  years,   an 
allottee  is  precluded  from  seeking  a 
reapportionment  of  a  unit  of  the  Federal 
range  upon  an  allegation  that  the  range  has 
never  been  equitably  apportioned. 

Fred  E.    Buckingham  et  al. 
(July  12,    1965) 

A-30295,   A-30296 
72  I.  D.    274 

The  Director  on  appeal  to  his  office  from  a  Hearing 

Examiner's  decision  may  recompute  the  carrying 
capacity  of  the  Federal  range  based  on  substantive 
evidence  contained  in  the  record  when  it  is  shown 

that  a  recomputation  is  necessary  for  conserva- 
tion and  preservation  of  the  range.     The  adoption 

of  a  forage  acre  requirement  to  coordinate  the 
computation  of  grazing  capacity  with  an  adjoining 
grazing  unit  customarily  grazed  in  conjunction 
with  the  unit  in  question  is  compatible  with 
standard  Bureau  practice. 

William  D.   Cornia  et  al.  ,    Wyoming  4-63-1,   etc., 
Utah  1-63-1,    etc.    (Aug.    25,    1965) 

When  an  issue  as  to  the  refusal  to  grant  or  the 

granting  of  grazing  privileges  has  become 
moot  because  the  grazing  season  has  expired, 
the  issue  need  not  be  resolved  on  appeal;  how- 

ever,   if  the  issue  bears  upon  future  awards  of 
grazing  privileges  and  may  be  continuing,    it 
will  be  resolved  to  the  extent  of  its  effect  on 
future  awards  of  privilege!, although  past 
awards  cannot  be  changed. 
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When  allotment  boundaries  have  been  established 
by  district  manager's  decisions  which  have 
not  been  contested  by  a  range  user  until  after 
circumstances  have  changed  which  threaten  a 
reduction  of  the  available  Federal  range  in 
the  allotment,    the  user  has  no  right  to 
challenge  the  initial  designation  of  the  allot- 

ment, or  to  demand  a  change  in  the  allotment 
boundaries;  however,    the  Bureau  of  Land 
Management  retains  discretionary  authority 
over  the  management  of  the  range,    including authority  to  reallocate  the  allotment  boundar- 

ies but  will  not  disturb  existing  boundaries  un- 
less there  are  extraordinary  reasons  for  doing 

so  which  outweigh  the  desirability  of  stabiliz- 
ing range  boundaries. 

W  Dalton  LaRue,    Sr.  ,    and  Juanita  S.    LaRue, 

A-30391   (Mar.    16,    1966)  " 

A  formal  adjudication  of  grazing  rights  is  not  a 
prerequisite  to  the  designation  of  allotments 
of  the  Federal  range. 

Redd  Ranches,   A-30560  (July  27,    1966) 

The  applicability  of  regulation  43  CFR 

4115.  2-l(e)(13)(i)  precluding  the  right  of  a 
licensee  or  other  user  of  the  range  to  demand 
a  readjudication  of  grazing  privileges  after 
they  have  been  held  for  a  period  of  three 
years,  is  not  limited  to  those  situations  where 
a  complete  allocation  of  the  range  in  a  unit  has 
been  made  based  on  a  formal  range  survey, 
but  is  also  applicable  where  adjudications  of 
licenses  within  the  unit  have  been  made  in  the 
past  on  the  basis  of  information  available  at 
that  time,  and  where  allotments  have  been 
established  as  a  result  of  range  agreements  and developed  by  the  users. 

Western  States  Cattle  Company.   Inc        etal 

A-30572    (Oct.    10.    1966)      —   "   Vs" 

Where  an  award  of  grazing  privileges  has  been 
sustained  by  the  courts,  the  grazier  is  properly 
denied  any  increase  in  privileges  in  subsequent 
applications  when  the  same  base  property  is  in- 

volved and  there  has  been  no  other  change  in  the factual  circumstances. 

Wade  McNeil,   A-30736  (Apr.   20,   1967) 

The  applicability  of  regulation  43  CFR  4115.  2-1 
(e)(13)(i)  precluding  the  right  of  a  licensee  or 
other  Mser  of  the  range  to  demand  a  readjudica- 

tion of  grazing  privileges  after  they  have  been 
held  for  a  period  of  three  years  is  not  limited 

GRAZING  PERMITS  AND  LICENSES— Contii 
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to  situations  where  an  adjudication  of  the  unit 
has  been  made  as  set  out  in  43  CFR  4110.  0-5 
(r),   but  is  also  applicable  where  adjudications of  licenses  in  the  unit  have  been  made  over  a 
long  period  of  time  on  the  basis  of  information 
available  and  not  challenged  by  other  licensees. 

Although  other  licensees  may  have  lost  their  right 
to  have  their  or  anyone  else's  license  readj^di- 
cated,   the  Bureau  of  Land  Management  retains 
discretionary  authority  to  make  adjustments 
in  a  license  at  anytime  when  necessary  to  com- 

ply with  the  Federal  Range  Code  for  Grazing Districts,   and  the  Bureau  properly  exercises 
that  authority  to  cut  licenses  in  a  unit  by  50% 
where  such  a  reduction  has  been  ordered  by 
the  Department  for  all  users  in  the  unit  and 
only  some  of  the  users  have  suffered  the  re- duction. 

Malvin  Pedroli  et A-30861  (Mar.    19,  1968) 

75  I.  D.  63 

Where  a  grazing  unit  is  formally  established  and 
class  1  grazing  qualifications  within  the  unit 
are  recognized  in  parties  A  and  B  and  A  re- 

quests that  the  grazing  qualifications  of  B  be 
reduced  on  the  ground  that  there  should  be  an 
apportionment  of  the  dependency  by  use  between 
base  properties  now  owned  by  each  of  them 
that  were  controlled  and  used  by  one  operator 
during  the  priority  period,   the  request  is  prop- 

erly refused  where  although  the  method  of 
computing  B's  qualifications  may  have  been 
improper  A  has  not  shown  that  the  qualification 
attributed  to  B's  property  is  erroneous,  it  has 
been  recognized  for  a  long  period  of  time,   and 
it  is  consistent  with  what  would  have  been  a 
proper  method  of  computation. 

Where  a  grazing  unit  is  formally  established  by 
the  Bureau  of  Land  Management  with  parties 
A  and  B  as  the  licensed  grazing  operators  with- 

in the  unit,  the  facts  that  A  has  stockwater 
rights  in  the  area  and  has  been  a  party  to  range 
line  agreements  establishing  the  area  as  its 
area  of  grazing  use,  agreements  to  whicli  B  has 
not  been  a  party  since  its  acquisition  of  the  base 
property,   are  not  sufficient  reasons  to  show  ar 
abuse  of  discretion  by  the  Bureau  in  licensing B  in  the  unit. 

Porter  Estate  Company.   A-30817  (Dec. 

1968) 

Where  the  licensed  users  of  a  unit  of  the  Federal 
range  have  for  many  years  exercised  their 
grazing  privileges  in  the  same  area  without 
protest,   they  are  precluded  from  attacking  the 
validity  of  a  range  survey  and  the  subsequent 
adjustment  of  gracing  privileges  to  conform 
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with  the  carrying  capacity  of  the  range  on 
grounds  that  there  have  never  been  an  adjudi- 

cation of  base  property  qualifications  and  an 
equitable  apportionment  of  the  range  among  the 
licensed  users. 

Redd  Ranches,   A-30974 O.  J.   Cooper  et  al. 
(Apr.    29.    1969) 

Where  the  base  property  qualifications  of  a 
licensee  were  determined  in  a  notice  dated 
December  11,   1956,  and  thereafter  the  licensee 
and  his  successors  did  not  apply  for  privileges 
in  excess  of  that  amount,  an  application  filed  by 
a  successor  on  November  26,   1963,  for  in 
excess  of  the  amount  on  the  ground  that  the  base 

property  qualifications  warrant  the  higher  a- 
mount  is  properly  rejected  on  the  ground     that 
(1)  base  property  qualifications  are  lost  when 
they  are  not  asserted  in  an  application  for  a 
period  of  two  consecutive  years  and  (2)  no  re- 
adjudication  of  a  license  can  be  demanded  by 
the  licensee  with  respect  to  base  property  qual- 

ifications where  such  qualifications  have  been 
recognized  and  a  license  or  permit  has  been 
issued  for  three  years  or  more. 

Jack  G.   Taylor,  A-31014  (June  25,   1969) 

The  applicability  of  regulation  43  CFR  4115.  2-1 
(e)  (13)  (i)  precluding  the  right  of  a  licensee 
or  other  user  of  the  range  to  demand  a  re- 
adjudication  of  grazing  privileges  after  they 
have  been  held  for  a  period  of  three  years  is 
not  limited  to  situations  where  an  adjudication 
of  the  unit  has  been  made  as  set  out  in  43-  CFR 

4110.0 -5(r),    but  is  also  applicable  where  ad- 
judications of  licenses  in  the  unit  have  been 

made  over  a  long  period  of  time  on  the  basis  of 
information  available  and  not  challenged  by 
other  licensees. 

Delbert  and  George  Allan,    Eldon  L.    Smith  et  al.  , 

2  IBLA  35  (Mar.    4,    1971)  78  I.  d7"55 

Where  a  grazing  allotment  includes  both  private  and 
federal  range  lands,  the  Bureau  of  Land  Manage- 

ment may  properly  determine  the  grazing  capac- 
ity of  all  of  the  lands  in  the  allotment  and  require, 

as  a  condition  to  the  issuance  of  a  permit  or 
license  to  graze  the  federal  range,  that  the  num- 

ber of  livestock  using  the  private  lands  be  limited 
to  the  recognized  capacity  of  the  lands. 

David  Abel  et  al.  ,    2  IBLA  87  (Mar.    26,    1971) 
78  I.  D.    86 

A  decision  of  a  district  manager  which  is 
arbitrary   or  capricious  will  not   be  sus- 

tained,  when  challenged   by  one  who  has 
standing,    even  in   the  absence   of  any 
evidence   of   serious  economic   impact.      To 
that   extent,   National  Livestock  Company  a 
Zack  Cox.    I.G.D.    55    (1938),    Is  overruled. 

A  decision   involving   the  exercise  of  adminis- 
trative discretion,   which  is  supportable 

on  any  rational  basis.    Is  not   arbitrary  or 
capricious.      An  apportionment   of   the  federal 

range,    involving  some  abolition   of  "split-use' 
between  states  and  based   upon  the  effectua- 

tion of  a  management  plan  reasonably  related 
to   the  protection  of   forage   and   other  values, 
has,    therefore,    a  rational  basis  and   is  not 
arbitrary   or  capricious. 

United   States   v.    Charles  Maher.  et   al., 5   IBLA  209    (Mar.    21,    1972)        79   I>D<    109 

When  on   appeal    two  grazing  sub-units   are  so 
interrelated   that   apportionment   cannot  be 
properly   determined    for  one  without   affect- 

ing  the  equities   in   the  other,    and   it   is 
determined   that    one   of   the   apportionments 
should  be   remanded,  both   apportionments 
may  be   set    aside    and    remanded   so   that    they 
may  be   reconsidered  together. 

Joe  H.   Nettleton,   et   al.    (Appellants),   Ellas 
Jaca,   et   al.    (Tntervenors) ,    7  IBLA  282 
(Sept.    22,    1972) 

An  application  for  reinstatement  of  grazing 

privileges  denied  many  years  ago  is  prop- 
erly rejected  where  the  forage  on  the 

federal  range  is  entirely  allocated  to 
permittees  and  licensees  whose  base 

property  qualifications  were  adjudicated 
and  have  been  recognized  an.d  license 

issued  thereon  for  a  period  of  three  con- 
secutive years  prior  to  the  application. 

Although  other  applicants  or  licensees  may 
have  lost  their  right  by  reason  of  A3  CFR 

4115.2-l(e)(13)(i)  to  have  their  or  any- 
one else's  license  readjudicated,  the 

Bureau  of  Land  Management  retains  discre- 
tionary authority  to  make  adjustments  in 

a  license  at  any  time  when  necessary  to 
comply  with  the  Federal  Range  Code  for 
Grazing  Districts. 

Benny  Lucero,  Appellant,  Restie  Sandoval  and, 
Matlas  Garcia,  Intervenors,  8  IBLA  46 
(Oct.  12,  1972) 

An  Administrative  Law  Judge's  decision 
adjudicating  grazing  privileges  within 
a  grazing  district  will  not  be  set  aside 

on  appeal  if  it  is  reasonable  and  sub- 
stantially complies  with  the  provisions 

of  the  Federal  Range  Code  for  Grazing 
Districts. 

Lloyd  Pewonka,  James  Caves  and  H.  R.  budbrack, 
Roy  Kindle  and  Sons,  8  IBLA  303  (Dec.  7,  1972) 
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Where  appellant's  grazing  privileges  were 
adjudicated  in  1964,  which  he  accepted  by 
signing  an  agreement  specifying  his  grazing 
use  and  where  between  1964  and  1970  he 

applied  for  grazing  use  in  accordance  with 

that  adjudication  and  was  licensed  accord- 
ingly, appellant  lost  his  right  to  appeal 

through  failure  to  protest  or  appeal  the 
adjudicatory  decision  of  1964.   43  CFR 
4.470(b)  formerly  43  CFR  1853.1(b). 

Under  the  provisions  of  43  CFR  4115.2-l(e) (9) 
a  grazing  licenses  or  permittee  is  precluded 
from  seeking  to  increase  his  base  property 
qualifications,  where,  for  two  or  more 

consecutive  years  subsequent  to  the  adju- 
dication of  his  grazing  privileges,  he  has 

filed  applications  for  only  those  quali- 
fications determined  by  the  adjudicatory 

decision. 

Under  the  provisions  of  43  CFR  4115.2-l(e) (13) (i) 
a  grazing  licensee  or  permittee  is  precluded 
from  questioning  base  property  qualifications 

which  have  been  recognized  and  licenses  have 
issued  for  more  than  three  consecutive  years . 

Phil  Hlllberry,  8  IBLA  428  (Dec.  21,  1972) 

Range  agreements  are,  to  all  intent  and  pur- 
poses, contracts,  and  thus  must  comply  with 

general  legal  principles  applicable  to 
contracts. 

A  licensee's  only  reasonable  basis  for  chal- 
lenging the  area  of  his  grazing  allotment  is 

to  show  the  allotment  to  be  incapable  of 

satisfying  the  allottee's  authorized  grazing demand . 

W.  Dalton  La  Rue,  Sr.  and  Juanlta  S.  La  Rue, 
d/b/a  Winnemucca  Ranch,  Appellants;  M.  S. 
Land  and  Livestock  Company,  Intel 
9  IBLA  208  (Jan.  30,  1973) 

Pursuant  to  43  CFR  4115. 2-l(e) (9) (i) ,  provid- 
ing that  base  property  qualification  will  be 

lost  in  whole  or  in  part  for  failure  to 
include  all  of  the  qualifications  in  an 

application  for  two  consecutive  years,  and 
43  CFR  4U5.2-l(e)(13)(i),  providing  that 
no  readjudication  of  grazing  privileges  will 
be  made  where  the  qualifications  have  been 
recognized  and  license  or  permit  has  been 
issued  for  a  period  of  three  consecutive 
years  or  more,  a  licensee  who  failed  to 

appeal  a  District  Manager's  decision  deter- 
mining her  base  property  qualification  for 

a  period  of  over  three  years  is  precluded 

from  later  challenging  the  previously  deter- 
mined qualif ication  of  her  base  property. 

Mrs.  Mildred  C.-vrnahan,  10  IBLA  150  (Mar.  26, 1973) 

i  Administrative  Law  Judge's  decision 
adjudicating  grazing  privileges  within 
a  grazing  district  will  not  be  set  aside 

on  appeal  if  it  is  reasonable  and  sub- 
stantially complies  with  the  provisions 

of  the  Federal  Range  Code  for  Grazing Districts. 

Midland  Livestock  Company  et  al.,  10  IBLA  389 

(May  14,  1973)          

Where  a  District  Manager's  decision  granted  an  appl 
cation  for  exchange  of  use  of  grazing  lands  con- 

ditioned upon  the  applicant's  securing  a  range  Hi 
agreement  from  the  other  affected  range  users,  an 

appeal  asserting  that  said  decision  is  arbitrary 
and  capricious  or  an  abuse  of  discretion  will  be 

dismissed  where  appellant's  evidence  does  not  so 
demonstrate. 

Evart  Jensen  (Appellant) , 

(Appellee),  Clyde  L,  Dor: 

Bureau  of  Land  Management 

is,  Morrell  Mathews,  Evan 
Nord  Memmott,  Ralph  Lund,  Noel  Robblns,  Alt 

Mathews  and  Parley  Ivle  (intervenorsjT  13  IBLA  152 

(Sept.  26,  1973) 

On  appeal  from  review  of  an  initial  decision, 
the  agency  has  all  the  powers  which  It  would 
have  in  making  the  initial  decision  except 
as  it  may  limit  the  Issues  on  notice  or  by 

rule.  5  U.S.C.  8  557(b)  (1970).  This  Depart- 
ment has  prescribed  the  rule  that  no  adjudi- 

cation of  grazing  privileges  will  be  set  aside 
on  appeal  if  it  appears  that  it  is  reasonable 
and  that  it  represents  substantial  compliance 
with  the  provisions  of  the  Federal  Range  Code, 

43  CFR,  Part  4110.  43  CFR  4.478(b).  Where 
such  an  adjudication  fails  to  satisfy  regulatory 
criteria,  it  will  be  set  aside. 

Federal  range  agreements  between  private  parties 
are  generally  construed  as  contracts,  but  cannot 
abrogate  the  sole  responsibility  of  the  Bureau 
of  Land  Management  in  establishing  grazing 

capacity  or  the  season  of  use  for  the  Federal 
range.  Such  agreements  will  be  followed  where 
practicable,  if  the  division  is  in  substantial 

conformity  with  the  parties'  respective  grazing 
permit  qualifications  and  if  the  agreement  is 
reduced  to  writing  and  approved  by  the  District 

Manager.  43  CFR -4111.3-2(c) . 

Boyd  L.  Mar sing,  18  IBLA  197  (Dec.  30,  1974) 

ADVISORY  BOARDS 

A  determination  by  an  advisory  board  not  to  act  on 

an  application  regularly  presented  to  it  does  not 
deprive  the  district  manager  of  his  authority  to 
act  upon  the  application. 

Richard  McKay*  Eureka  Ranch  Company. 
2  IBLA  1  (Feb.    26,    1971) 
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Where  a  proposed  line  dividing  an  area  into  spring/ 
fall  and  summer  use  areas  and  the  criterion  on 
which  it  is  based  has  been  discussed  many  times 
before  an  advisory  board,   the  district  manager 

may  use  that  line  in  allocating  grazing  privi- 
leges despite  the  fact  that  it  has  not  been  set  out 

in  an  advisory  board  recommendation. 

Max  Tanner,    Cross  (X)  Ranch,    Warren  Rasmussen. 
Ross   Warburton,    Appellants,    Clarence  A.   Elquist, 
Intervenor,    2  IBLA  183  (Apr.    22,    1971) 

78  I.D.  134 

An  appeal  from  a  decision  of  a  district  grazing 
manager  allotting  the  available  Federal  range 
in  a  grazing  unit  among  the  qualified  users  is 
properly  dismissed  where  the  allotment  was 
based  upon  a  range  survey  which  showed  that 
the  allotment  of  each  user  contained  sufficient 

forage  to  satisfy  his  Federal  range  demand  and 
it  is  not  shown  that  such  an  allotment  does  not, 
in  fact,   contain  sufficient  forage  to  satisfy  the 
qualified  demand  or  that  the  allotment  of  the 
unit  was  arbitrary  or  capricious. 

Harold  Babcock  et  al.  ,   A-30301  (June  16,    1965) 

A  District   Advisory    Board   must    meet    together 
as   a   body    in   order    to   make    recommendations 
to   a   district   manager   on   an   application    co 
transfer   grazing   privileges;    a   mere    telephone 
poll   of    the   members    in   lieu   of   such   a   meeting 
constitutes    reversible   error. 

Erwin   A.    Swanson,    Appellant    John   P.    Weber, 
Herman   C.    Weber   d/b/a   Webe      Brothers,    Intervenors, 
10   IBLA   33    (Feb.    22,    1973) 

Where   a   grazing   licensee  has  had   full   oppor- 
tunity   to   present   to   the   Advisory   Board 

her   protest   against    its    recommendation,    the 
fact    that   she  was   not   present   when   the 
Bureau  of   Land  Management   representative 
discussed   the   case  with    the   Advisory   Board 
is   not   a    fatal   defect   since   the   pertinent 
regulation  does   not   provide    for   an   adver- 

sary  proceeding  before   the   Board. 

Mrs.    Mildred   Carnahan,    10    IBLA   150 
(Mar.    26,    1973) 

A  proposed  decision  of  a  District  Manager  which  in- 
cludes a  Notice  of  Advisory  Board  Adverse  Recommen- 
dation becomes  the  final  decision  of  the  Department 

of  the  Interior  on  a  grazing  license  application  if 
no  appeal  is  taken  in  the  time  permitted  by  Depart- 

mental  regulations. 

An  appeal  from  a  district  grazing  manager's 
decision  reducing  a  Federal  range  user's 
grazing  privileges  to  conform  with  the 
carrying  capacity  of  his  range  allotment  is 
properly  dismissed  where  the  user  has 
accepted  the  same  allotted  area  for  17  years 
without  protest  or  appeal  and  does  not  question 
the  necessity  for  the  reduction  but  objects  to 
the  apportionment  of  the  range  as  inequitable. 

Fred  E.    Buckingham  et  al.  ,   A-30295,   A-30296 
(July  12,    1965)  72  I.  D.    274 

Appeals  to  the  Secretary  from  adjudications 
involving  cooperative  agreements  will  be 
dismissed  when  the  Government  has  acted 

to  cancel  the  agreements  and  the  decisions 
appealed  from  involve  only  past  or  present 
grazing  seasons  and  rights  and  will  not  have 
any  prospective  application  if  the  agreements 
are  terminated;  however,   the  appeals  may  be 

reinstated  if  the  agreements  are  not  termi- 
nated. 

Willow  Creek  and  Buggy  Creek  Cooperative 

State  Grazing  Districts,  A-30410,  A-30411 
(Oct.    11,    1965) 

Casey   Ranches,    14    IBLA  48    (Dec.    4,    1973) 

APPEALS 

An  appeal  to  the  Director,   Bureau  of  Land 

Management,   from  a  hearing  examiner's 
decision  in  a  grazing  case  is  properly  dis- 

missed where  the  notice  of  intention  to  appeal 

was  filed  after  the  10-day  period  allowed  for 
such  filing. 

King  F.    Edwards,  A-30425  (Mar.    26.    1965) 

An  appeal  to  the  Director,   Bureau  of  Land 
Management,   from  a  decision  of  a  hearing 
examiner,   which  appeal  is  subject  to  the 
provisions  of  the  Federal  Range  Code,   is 

properly  dismissed  where  notice  of  inten- 
tion to  appeal  the  examiner's  decision  was 

not  filed  within  10  days  after  receipt  of  a 
copy  of  his  decision  upon  the  appellants  and 

an  appeal  was  not  filed  in  the  Director's 
office  within  30  days  after  receipt  of  the 

examiner's  decision,   where  no  request  for  a 
transcript  of  testimony  had  been  made,   and 
the  noncompliance  cannot  be  excused  because 
the  appellant  by  error  was  furnished  with  a 

copy  of  the  .procedure  to  be  followed  in  non- 
grazing  cases  with  which  he  also  failed  to comply. 

Edmund  and  Jessie  Walton,   A-30443 
(Nov.    2,    1965) 
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The  Department's  regulations  do  not  permit 
the  waiver  of  a  delay  in  filing  the  notice  of 

intention  to  appeal  from  a  hearing  examiner's 
decision  subject  to  the  Federal  Range  Code, 
even  though  the  notice  was  deposited  with  the 

United  States  Post  Office  within  the  ten-day 
period  permitted  for  filing  the  notice. 

Quigley  Land  &  Livestock  Company,    A- 30464 
(Nov.    18,    1965) 

Where  a  reduction  in  grazing  use  is  ordered 
because  of  insufficiency  of  the  range  and 
the  reduction  is  phased  over  a   3-year  period, 
a  user  who  fails  to  appeal  from  the  reduction 
when  it  is  initially  ordered  has  no  right  to 

appeal  in  a  subsequent  year  when  the  reduc- 
tion for  that  year  becomes  effective. 

Kennon  Stapp,   A-30550  (June  2,    1966) 

When  an  issue  as  to  the  refusal  to  grant  or  the 
granting  of  grazing  privileges  has  become 
moot  because  the  grazing  season  has  expired, 
the  issue  need  not  be   resolved  on  appeal;  how- 

ever,   if  the  issue  bears  upon  future  awards  of 
grazing  privileges  and  may  be  continuing,    it 
will  be   resolved  to  the  extent  of  its  effect  on 
future  awards  of  privileges,    although  past 
awards  cannot  be  changed. 

When  allotment  boundaries  have  been  established 

by  district  manager's  decisions  which  have 
not  been  contested  by  a  range  user  until  after 
circumstances  have  changed  which  threaten  a 
reduction  of  the  available  Federal  range  in 
the  allotment,    the  user  has  no  right  to 
challenge  the  initial  designation  of  the  allot- 

ment, or  to  demand  a  change  in  the  allotment 
boundaries;  however,    the  Bureau  of  Land 
Management  retains  discretionary  authority 
over  the  management  of  the   range,    including 
authority  to  reallocate  the  allotment  boundar- 

ies but  will  not  disturb  existing  boundaries  un- 
less there  are  extraordinary  reasons  for  doing 

so  which  outweigh  the  desirability  of  stabiliz- 
ing range  boundaries. 

W.    Dalton  LaRue,    Sr.  ,    and  Juanita  S.    LaRue, 
A-30391   (Mar.    16,    1966) 

An  applicant  for  a  grazing  license  or  permit  who, 
after  proper  notification,   fails  to  protest  or 

appeal  a  decision  of  a  district  manager  with- 
in the  period  prescribed  in  the  decision  is 

barred  thereafter  from  challenging  the  matters 
adjudicated  in  such  decision,   and  an  appeal  to 

a  hearing  examiner  from  a  district  manager's 
partial  rejection  of  an  application  for  grazing 
privileges  is  properly  dismissed  where  the 
appeal  is,   in  fact,  an  appeal  from  an  earlier 
adjudication  which  is  no  longer  subject  to 

appeal. 

Levell  Neal,  A-30529  (May  2,    1966) 

An  appeal  from  a  decision  of  a  district  grazing 
manager  allotting  the  available  Federal  range 
in  a  grazing  unit  among  the  qualified  users  is 
properly  dismissed  where  the  allotment  was 
based  upon  a  range  survey  which  showed  that 
the  allotment  of  each  user  contained  suffi- 

cient forage  to  satisfy  his  Federal  range  de- 
mand and  it  is  not  shown  that  such  an  allotment 

does  not,  in  fact,  contain  sufficient  forage  to 

satisfy  the  qualified  demand  or  that  the  allot- 
ment of  the  unit  was  arbitrary  or  capricious. 

Thomas  Ormachea  and  Michael  P.   Casey, 
A-30599  (Nov. 

1966) 

A  grazing  user  has  no  right  to  appeal  from  the 
rejection  of  his  application  for  class  2  grazing 
privileges  within  the  allotment  of  another 
where  he  failed  to  appeal  from  the  rejection 

of  a  similar  application  the  year  before;  there- 
fore, his  appeal  from  the  rejection  of  his 

second  application  is  properly  dismissed  for 
that  reason. 

Archie  L.   Carberry,   A-30704  (Oct.    23,    1967) 

An  applicant  for  a  grazing  license  or  permit  who, 
after  proper  notification,   fails  to  protest  or 
appeal  a  decision  of  a  district  manager  within 
the  period  prescribed  in  the  decision  is  barred 

thereafter  from  challenging  the  matters  ad- 
judicated in  such  decision,   and  an  appeal  to  a 

hearing  examiner  from  a  district  manager's 
partial  rejection  of  an  application  for  grazing 
privileges  is  properly  dismissed  where  the 
appeal  is,   in  fact,   an  appeal  from  an  earlier 
adjudication  which  is  no  longer  subject  to  appeal. 

The  applicability  of  regulation  43  CFR  4115.  2-1 
(e)(13)(i)  precluding  the  right  of  a  licensee  or 
other  user  of  the  range  to  demand  a  readjudica- 
tion  of  grazing  privileges  after  they  have  been 
held  for  a  period  of  three  years  is  not  limited 
to  situations  where  an  adjudication  of  the  unit 
has  been  made  as  set  out  in  43  CFR  4110.  0-5 
(r),   but  is  also  applicable  where  adjudications 
of  licenses  in  the  unit  have  been  made  over  a 

long  period  of  time  on  the  basis  of  information 
available  and  not  challenged  by  other  licensees. 
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The  failure  to  appeal  from  a  decision  setting  up  an 
allotment  does  not  deprive  the  grazing  user  of 

his  right  to  appeal  from  a  later  decision  reduc- 
ing his  grazing  privileges  by  deleting  a  small 

area  from  his  allotment,    even  though  he  does  not 

dispute  the  propriety  oLthe  delation. 

APPEALS — Cont  inued 

Although  other  licensees  may  have  lost  their  right 

to  have  their  or  anyone  else's  license  readjudi- 
cated,  the  Bureau  of  Land  Management  retains 
discretionary  authority  to  make  adjustments  in 
a  license  at  anytime  when  necessary  to  comply 
with  the  Federal  Range  Code  for  Grazing  Dis- 

tricts, and  the  Bureau  properly  exercises  that 
authority  to  cut  licenses  in  a  unit  by  50%  where 
such  a  reduction  has  been  ordered  by  the  Depart- 

ment for  all  users  in  the  unit  and  only  some  of 
the  users  have  suffered  the  reduction. 

Lalvin  Pedroli  et  al.  ,   A-30861 (Mar.    19,    1968) 
75  l.D.    63 

;  appeal  to  the  Director,   Bureau  of  Land 
Management,   is  properly  dismissed  where  the 

notice  of  intention  to  appeal  the  hearing  exam- 
iner's decision    was  not  filed  within  10  days 

after  service  of  the  decision  on  the  appellant 
and  the  appeal  to  the  Director  was  not  filed 
within  30  days  after  such  service. 

Royal  B.   Woolley,   A-30936  (Mar.    20,    1968' 

rue  R.   Swapp,   A-31146  (June  26 

appeal  to  the  Director,   Bureau  < 

.nent,   from  a  hearing  examiner's 
properly  dismissed  where  the  appt 
a  notice  of  intention  to  appeal  more 

after  receipt  of  the  examiner's  decisis 
their  appeal  more  than  30  days  after  rece,, 
of  the  decision;  it  is  immaterial  that  the  e> 

iner  omitted  to  send  them  a  copy  <  ' 
setting  forth  the  requirements  for 

Bert  N.   and  Paul  Smith,   A-30943 

A  party  who  challenges  the  Bureau  o. 

ment's  determination  of  grazing  quaiu.., 
of  others  or  of  itself  wheretemporary  licenses 
had  previously  been  issued  has  the  burden  of 
proof  at  a  hearing  to  be  held  on  an  appeal  from 
the  determination  to  show  that  the  Bureau's 
determination  was  erroneous. 

Porter  Estate  Company,   A-30817  (Dec.    2,    1! 

Where  a  grazing  user  fails  to  appeal  from  a  deci- 
sion awarding  him  grazing  privileges  within  an 

individual  allotment  with  a  grazing  capacity  e- 
qual  to  his  base  property  qualifications,    he  can- 

not appeal  from  a  later  decision  reducing  his 
grazing  privileges  for  the  reason  that  the  forage 
capacity  of  his  allotment  was  originally  errone- 

ously computed,   if  he  does  not  dispute  the  ac- 
curacy of  the  new  computation. 

Richard  McKay,Eureka  Ranch  Company, 

2   IBLA  1  (Feb.    26,    1971) 

An  appeal  to  the  Director,    Bureau  of  Land  Man- 
agement,  from  a  decision  of  a  hearing  exam- 

iner which  is  received  after  the  period  set 
by  the  rules  of  procedure  for  grazing  cases 
will  not  be  dismissed  solely  for  that  reason, 
but  the  circumstances  surrounding  the  appeal 
will  be  examined  to  determine  whether  in  the 

exercise  of  discretion  the  late  appeal  should 
be  accepted. 

An  appeal  to  the  Director,    Bureau  of  Land  Man- 
agement,  from  a  decision  of  the  hearing  ex- 

aminer which  is  mailed  within  the  appeal 
period  and  received  one  day  late  will  be 
accepted  where  there  is  no  prejudice  to  the 
other  parties  and  where  the  filing  party 
derived  no  advantage  from  his  tardiness. 

The  applicability  of  regulation  43  CFR  4115.  2-1 
(e)  (13)  (i)  precluding  the  right  of  a  licensee 
or  other  user  of  the  range  to  demand  a  re- 
adjudication  of  grazing  privileges  after  they 
have  been  held  for  a  period  of  three  years  is 
not  limited  to  situations  where  an  adjudication 
of  the  unit  has  been  made  as  set  out  in  43  CFR 

4110.  0-5  (r),   but  is  also  applicable  where  ad- 
judications of  licenses  in  the  unit  have  been 

made  over  a  long  period  of  time  on  the  basis  of 
information  available  and  not  challenged  by 
other  licensees. 

Delbert  and  George  Allan,    Eldon  L.    Smith  et  al.  , 
2  IBLA  35  (Mar.    4,    1971)  78  I.  D.    55 

An  appeal  to  the  Director  from  a  decision  of  a 
hearing  examiner  which  is  received  after  the 
period  set  by  the  rules  of  procedure  for  grazing 
cases  will  not  be  dismissed  solely  for  being 
late,   but  the  circumstances  surrounding  the 
appeal  will  be  examined  to  determine  whether  in 
the  exercise  of  discretion  the  late  appeal  should 
be  allowed. 

Max  Tanner,    Cross   (X)   Ranch,    Warren  Rasmussen, 
Ross  Warburton,    Appellants,    Clarence  A.    F.lquist. 
Intervenor,  2  IBLA  183  (Apr.    22,    197!)  78  !.  D.    134 
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The  Director  of  the  Bureau  of  Land  Management, 

upon  review  of  the  evidence  relied  on  by  a  graz- 
ing district  manager  as  justification  for  a  pro- 

posed reallocation  of  grazing  privileges  among 
licensed  users  within  the  district,    may  properly 
determine  that  the  reallocation  should  be  held  in 

abeyance  pending  further  study,    even  though  a 
licensee  or  permittee  who  appeals  from  the  dis- 

trict manager's  decision  setting  forth  the  terms 
of  the  proposed  reallocation  is  unable  to  show 
that  the   reallocation  is  inconsistent  with  princi- 

ples of  sound  range  management  or  that  it 
would  create  hardships  constituting  such  a  ceri- 

ous  impairment  to  the  licensee's  livestock  op- 
eration as  to  give  him  valid  grounds  for  object- 

ing to  the  proposal. 

Soulen  Livestock  Company  et  al.  .    2  IBLA  207 
(Apr.    23,    1971)  78  I.  D.  144 

Any   applicant    for   a  grazing   license   or   permit 
who,    after  proper   notification,    fails    to 
protest   or   appeal   a   decision  of    the   district 
manager  within    the   period   prescribed    in    the 
decision,    shall   be  barred    thereafter   from 
challenging   the  matters   adjudicated    in   such 
final   decision. 

Beryl   Shurtz,   4   IBLA  66    (Nov.    8,   1971) 

Where   a   grazing  applicant    sipns   a   ranp.e-line 
agreement   which   is   incorporated    in  a 
district   manager's   decision   from  which   the 
applicant   does  not    protest   or   appeal,    the 
applicant    is   thereafter  barred    from 
challenging  only   those  matters   adjudicated 
in   that   decision.      However,  where   the 
applicant   subsequently  appeals   a  district 
manager's  partial   rejection  of  his   current 
grazing  privileges,    that   appeal   mav  pronerlv 
be  considered   on   its   merits  where   it   raises 
an   issue   of  a   boundary   location  which 
clearly  was  not   the  subject   of   the   range-line 
agreement   relied   upon. 

Evart   Jensen,    5   IBLA  96   (Mar.    6,    1972) 

The  economic  effect  of  the  transfer,  reduction 
or  other  change  in  grazing  privileges  of  a 
particular  range  user  is  but  one  factor  to 
be  considered  by  the  Board  of  Land  Appeals 
in  determining  if  a  decision  appealed  from 
is  unreasonable  or  should  otherwise  be 
reversed  or  modified. 

United  States  v.    Charles  Maher.  et  al.. 
5   IBLA  209    (Mar.    21,    1972)  79   I.D.    109 

APPEALS— Continued 

An  order  of  a  hearing  examiner  dismissing  an 

appeal  to  him,  involving  the  partial  re- 
jection of  a  grazing  nonuse  application, 

which  order  was  based  upon  the  willful 
nonappearance  of  the  appellant  or  his 
representative  at  the  hearing  scheduled, 
will  be  sustained. 

Ben  H.  Lyon  Estate  v.  State  Director  of  Idaho, 
5  IBLA  327  (Apr.  17,  1972) 

When  consideration  of  a  denial  to  grant 

grazing  privileges  has  become  moot 
because  of  the  expiration  of  the  grazing 
season,  the  issue  need  not  be  resolved 

on  appeal  unless  It  will  bear  upon  future 
awards,  since  grazing  privileges  for 
past  seasons  cannot  be  granted  or  past 
awards  changed. 

The  filing  of  a  court  action  to  review  a 

decision  of  this  Department  does  not 
automatically  suspend  the  effect  of 
the  decision.   This  Board,  however,  may 

order  a  suspension  of  the  decision 
during  the  pendency  of  the  court  action 
if  justice  will  thereby  be  served.   If 
the  action  challenges  the  assessment  of 
damages  for  a  grazing  trespass,  unless 
the  court  orders  otherwise,  the  grazing 

applicant's  failure  to  pay  the  assessed 
damages  will  generally  continue  to  serve 
as  a  bar  to  the  issuance  of  any  privileges 
to  him  until  or  unless  the  court  finds 

the  damages  should  not  be  assessed. 

Eldon  L.  Smith,  5  IBLA  330  (Apr.  18,  1972) 
79  I.D.  149 

When  consideration  of  a  denial  to  grant  grazing 

privileges  has  become  moot  because  of  the  ex- 
piration of  the  grazing  season,  the  issue  need 

not  be  resolved  on  appeal  unless  it  will  bear 
upon  future  awards  since  grazing  privileges 
for  past  seasons  cannot  be  granted  or  past 
awards  changed . 

Eldon  L.  Smith,  6  IBLA  310  (July  12,  1972) 

Where  an  appeal  is  taken  from  a  hearing  exam- 
iner's decision  remanding  a  case  to  the 

Bureau  of  Land  Management  for  reconsidera- 
tion of  the  division  of  grazing  use  areas 

formerly  grazed  in  common,  the  examiner  s 
decision  will  not  be  set  aside  on  appeal, 

if  it  appears  that  it  is  reasonable  and 

that  it  represents  a  substantial  compli- 
ance with  the  provisions  of  43  CFR  4110. 

Joe  H.  Nettleton,  et  al.  (Appellants),  Ellas 

Jaca,  et  al.  (Intervenors)  ,  7  IBLA  282 
(Sept.  22,  1972) 
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An  Administrative  Law  Judge  properly  dis- 
missed an  appeal  by  a  grazing  applicant 

which  failed  to  state  clearly  and  con- 

cisely why  a  district  manager's  decision 
was  in  error,  and  afforded  no  basis  for 
a  hearing. 

Eldon  L.  Smith,  8  IBLA  86  (Nov.  3,  1972) 

Where  appellant's  grazing  privileges  were 
adjudicated  in  1964,  which  he  accepted  by 
signing  an  agreement  specifying  his  grazing 
use  and  where  between  1964  and  1970  he 

applied  for  grazing  use  in  accordance  with 

that  adjudication  and  was  licensed  accord- 
ingly, appellant  lost  his  right  to  appeal 

through  failure  to  protest  or  appeal  the 
adjudicatory  decision  of  1964.   43  CFR 
4.470(b)  formerly  43  CFR  1853.1(b). 

Phil  Hillberry,  8  IBLA  428  (Dec.  21,  1972) 

In  a  decision  of  a  District  Manager,  which 

adjudicates  a  licensee's  grazing  privileges 
by  fixing  the  numbers  and  seasons  of  use, 
the  omission  of  a  reference  to  the  pertinent 

provision  of  the  Federal  Range  Code,  as 
required  by  another  of  its  provisions,  is 
not  fatal  where  (1)  the  decision  sets  out 
the  basis  for  the  action  and  refers  to  a 

specific  pertinent  provision  of  the  Bureau 
of  Land  Management  Manual,  (2)  the  licensee 
fully  discusses  the  issue  in  her  appeal, 

raises  no  objection  at  the  hearing,  and  pre- 
sents evidence  on  the  issue  at  the  hearing, 

and  (3)  there  is  no  indication  that  the 
licensee  was  in  any  way  mislead,  or  confused 

or  prejudiced  by  the  omission. 

Mrs.  Mildred  Carnahan,  10  IBLA  150 
(Mar.  26,  1973) 

An  appeal  is  properly  dismissed  where  the 

party  who  has  appealed  does  not  state 
clearly  and  concisely  why  he  believes 
the  decision  is  in  error. 

An  applicant  for  a  grazing  license  or  permit 
who  fails  to  appeal  a  final  decision  of  a 
District  Manager  within  the  prescribed 
period  of  time  set  forth  in  43  CFR  4.470(a) 
is  barred  from  thereafter  challenging  the 
matters  adjudicated  in  such  final  decision. 

Leonard  Bown,  12  IBLA  102  (July  16,  1973) 

Dismissal  of  an  appeal  concerning  the  location  of  an 
allotment  division  boundary  line  will  be  affirmed 
where  the  record  shows  that  the  establishment  of 

the  line  has  been  known  to  the  appellant,  neighbor- 
ing ranchers,  the  District  Advisory  Board  and  the 

Bureau  of  Land  Management  for  many  years  and  all 

except  appellant  have  recognized  and  accepted  it, 

and  appellant's  right  to  graze  beyond  the  line  has 
never  been  officially  sanctioned.   Appellant  may 

not  use  the  annual  adjudication  of  his  grazing  ap- 
plication as  a  vehicle  to  carry  forward  on  appeal 

a  grievance  of  long  standing  which  is  barred  by 
43  CFR  4.470(b). 

Where  a  District  Manager's  decision  granted  an  appli 
cation  for  exchange  of  use  of  grazing  lands  con- 

ditioned upon  the  applicant's  securing  a  range  line 
agreement  from  the  other  affected  range  users,  an 
appeal  asserting  that  said  decision  is  arbitrary 
and  capricious  or  an  abuse  of  discretion  will  be 

dismissed  where  appellant's  evidence  does  not  so 
demonstrate. 

Evart Jensen  (Appellant) Bu 
reau 

of  Land Management 

(Appe llee)  ,  Clyde  L.  Don 

us, 

Morrell  Mat hews 
Evan 

Memmo :t,  Nord  Memmott,  Ra Iph Lund ,  Noel 
Robb 

.ns,  Alan 

The  economic  effect  of  the  transfer,  reduc- 
tion or  other  change  in  grazing  privileges 

of  a  particular  range  user  is  but  one  factor 
to  be  considered  by  the  Board  of  Land  Appeals 
in  determining  if  a  decision  appealed  from  i; 
unreasonable  or  should  otherwise  be  reversed 
or  modified. 

An  objection  to  a  change  in  trailing  use  pre- 
viously granted  will  be  rejected  where  it 

is  not  shown  by  clear,  probative  evidence 
that  the  new  trailing  use  is  the  result  of 
an  arbitrary  or  capricious  decision  by  the 
responsible  officials. 

Any  applicant  for  a  grazing  license  or 
permit  who,  after  proper  notification, 
fails  to  protest  or  appeal  a  decision 
of  the  District  Manager  within  the  period 
prescribed  in  the  decision,  is  barred 
thereafter  from  challenging  the  matters 
adjudicated  in  such  final  decision. 

A  proposed  decision  of  a  District  Manager  which  in- 
cludes a  Notice  of  Advisory  Board  Adverse  Recommen- 
dation becomes  the  I  inal  decision  of  the  Department 

of  the  Interior  on  a  grazing  license  application  if 

no  appeal  is  taken  in  the  time  permitted  by  Depart- 
mental regulations. 

Ranches,  14  IBLA  48  (De 
,  1973) 
T.D.  777 

Appeals  from  decisions  of  District  Managers  involving 
cancellation  of  section  3  grazing  privileges  should 
be  directed  to  an  Administrative  Law  Judge  for  a 

hearing.   Where  appeals  of  that  nature  have  been 
mistakenly  sent  to  the  Board  of  Land  Appeals,  the 
case  will  be  remanded  to  the  appropriate  state 

office  of  the  Bureau  of  Land  Management  for  trans- 
mittal to  the  Hearings  division. 

Colorado  Preferred  Investment,  Ltd. 

(July  25,  1974) 

16  IBLA  262 

Midland  Livestock  Company  et  al.,  10  IBLA  389 
(May  14,  19  73) 
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On  appeal   from  review  of  an  initial  decision, 
the  agency  has  all   the  powers  which   it  would 
have   in  making   the  initial  decision  except 
as  it  may  limit   the  issues   on  notice  or  by 
rule.      5  U.S.C.    S   557(b)    (1970).     This  Depart- 

ment has  prescribed   the  rule  that  no  adjudi- 
cation of  grazing  privileges  will  be  set   aside 

on  appeal   if   it  appears   that   it   is  reasonable 
and   that   it  represents  substantial  compliance 
with   the  provisions  of   the  Federal   Range  Code, 
43  CFR,   Part  4110.      43  CFR  4.478(b).     Where 
such  an  adjudication  fails   to  satisfy  regulatory 
criteria,    it  will  be  set  aside. 

Boyd  L.   Marsing,   18  IBLA  197    (Dec.    30,    1974) 

The  apportionment  of  a  range  unit  into  separate 
allotments  for  sheep  operators  and  a  common 
allotment  for  cattle  operators,   excluding  the 
latter  from  grazing  their  cattle  within  the  sheep 
allotment  areas,   a  practice  which  to  a  certain 
extent  they  had  formerly  followed,   will  be 
sustained  on  appeal  over  objections  that  the 
action  is  arbitrary  and  capricious  where  the 
evidence  fails  to  support  such  objections, 
but  shows  instead  that  the  cattle  allotment 
adjoins  the  private  lands  of  the  cattle  operators, 

that  they  have  received  their  fair  share  of  the 
available  forage  within  the  unit,   and  that  the 
apportionment  is  conducive    to  good  range 
management. 

APPORTIONMENT  OF  FEDERAL  RANGE 

DcVerl  Nichols  and  Gail  Lee,   A- 30401 

(Sept.    24,    1965) 

A  permittee  or  licensee  has  no  right  to  any 
particular  area  of  the  Federal  range  under  the 
Taylor  Grazing  Act  or  the  Federal  Range  Code 
and,   although  historical  use  is  a  factor  to  be 
considered  in  the  determination  of  grazing 
privileges,   the  determination  of  the  particular 
area  in  which  the  range  user  may  exercise  his 
grazing  privileges  is  a  matter  committed  to 
the  discretion  of  the  Department. 

It  is  not  unreasonable  or  arbitrary  to  divide  an 
area  of  the  Federal  range,   formerly  grazed 
in  common,   into  allotments  and  to  require 
fencing  of  the  allotments  immediately  when 
such  action  is  found  necessary  to  permit 
proper  utilization  of  the  range. 

Harold  Babcock  et  al.  ,   A-30301  (June  16,    1965) 

An  appeal  from  a  district  grazing  manager's 
decision  reducing  a  Federal  range  user's 
grazing  privileges  to  conform  with  the  carry- 

ing capacity  of  his  range  allotment  is  proper- 
ly dismissed  where  the  user  has  accepted  the 

same  allotted  area  for  17  years  without  pro- 
test or  appeal  and  does  not  question  the 

necessity  for  the  reduction  test  or  appeal  and 

does  not  question  the  necessity  for  the  reduc- 
tion but  objects  to  the  apportionment  of  the 

range  as  inequitable. 

Where  a  grazing  allotment  has  been  accepted 
without  appeal  or  protest  for  17  years,   an 

allottee  is  precluded  from  seeking  a  re- 
apportionment of  a  unit  of  the  Federal  range 

upon  an  allegation  that  the  range  has  never 
been  equitably  apportioned. 

Fred  E.    Buckingham  et  al.  ,   A-30295,   A-30296 
(July  12,    1965)  72  I.  D.    274 

The  determination  of  the  particular  area  in  which 

grazing  is  to  be  permitted  is  a  matter  committed 
solely  to  the  discretion  of  the  Department,   and 
no  permittee  can,   as  a  matter  of  right,   insist 
that  the  lands  upon  which  he  is  permitted  to 
graze  be  the  same  as  those  which  he  has  used  in 
the  past  or  complain  of  the  lands  allotted  him 
if  the  lands  contain  adequate  forage  for  the 
animals  authorized  to  graze  thereon. 

Melvin  Adams  et  al.  ,   A-30406  (No\ 

1965) 

When  allotment  boundaries  have  been  established 

by  district  manager's  decisions  which  have 
not  been  contested  by  a  range  user  until  after 
circumstances  have  changed  which  threaten  a 
reduction  of  the  available  Federal  range  in 
the  allotment,   the  user  has  no  right  to 

challenge  the  initial  designation  of  the  allot- 
ment,  or  to  demand  a  change  in  the  allotment 

boundaries;  however,   the  Bureau  of  Land 
Management  retains  discretionary  authority 
over  the  management  of  the  range,   including 
authority  to  reallocate  the  allotment  boundaries 

but  will  not  disturb  existing  boundaries  unless 

there  are  extraordinary  reasons  for  doing  so 
which  outweigh  the  desirability  of  stabilizing 
range  boundaries. 

W.    Dalton  LaRue,   Sr.  ,   and    Juanita  S.    LaRue, 
A-30391  (Mar.    16,    1966) 

A  formal  adjudication  of  grazing  rights  is  not 
a  prerequisite  to  the  designation  of  allotments 
of  the  Federal  range. 

Where  the  evidence  contradicts  a  permittee's 
contention  that  only  it  can  use  an  area  of  the 
Federal  Range,    there  is  no  basis  for  amending 

its  allotment  to  include  "that  area. 
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A  permittee  has  no  right  to  any  particular  area 

of  the  Federal  range  and  although  historical 
use  is  a  factor  to  be  considered  in  the  deter- 

mination of  grazing  privileges,  the  determi- 
nation of  an  area  of  use  is  committed  to  the 

discretion  of  the  Department. 

Where  a  permittee  has  not  shown  that  he  has  not 
received  all  the  grazing  privileges  due  him, 
he  cannot  complain  of  privileges  granted  to 
another. 

Redd  Ranches,  A-30560  (July  27,    1966) 

The  applicability  of  regulation  43  CFR 

4115.  2-l(e)(13)(i)  precluding  the  right  of  a 
licensee  or  other  user  of  the  range  to  demand 
a  readjudication  of  grazing  privileges  after 
they  have  been  held  for  a  period  of  three 
years,   is  not  limited  to  those  situations  where 
a  complete  allocation  of  the  range  in  a  unit  has 
been  made  based  on  a  formal  range  survey, 
but  is  also  applicable  where  adjudications  of 
licenses  within  the  unit  have  been  made  in  the 
past  on  the  basis  of  information  available  at 
that  time,  and  where  allotments  have  been 
established  as  a  result  of  range  agreements 
and  developed  by  the  users. 

A  substantial  reduction  in  grazing  privileges  of 
users  of  a  common  allotment  in  a  unit  is  not 

a  sufficient  reason,   in  itself,   to  require  the 

removal  of  a  fence  and  the  changing  of  a  sep- 
arate allotment  within  the  unit  so  that  addi- 

tional range  may  be  used  by  those  in  the  com- 
mon allotment,  where  the  separate  allotment 

had  been  in  existence  for  more  than  three  years 
prior  to  the  reduction  without  any  protest  or 
challenge  by  the  other  users  in  the  unit,   even 
though  no  reduction  is  imposed  on  the  users  of 
the  separate  allotment,  but  rather,   an  increase 
in  their  privileges  is  granted,   resulting  from 

an  increase  in  the  grazing  capacity  of  the  sep- 
arate allotment  due  to  the  development  of  water 

holes  by  the  allottees  after  that  allotment  had 
been  created. 

et  al. Western  States  Cattle  Company,   Inc. 
A-30572  (Oct.    10,    1966) 

In  a  grazing  district  where  land  is  base,  a  per- 
son who  owns  water  rights  is  not  entitled  mere- 

ly by  reason  of  the  ownership  of  such  rights  to 
grazing  privileges  on  the  land  surrounding  the 
waters  in  which  the  rights  are  claimed,   and 
the  allotment  of  such  land  to  another  user  is 

not  contrary  to  section  3  of  the  Taylor  Graz- 
ing Act. 

A  permittee  or  licensee  has  no  right  to  any  par- 

ticular  area  of  the  Federal  range  under  the 
Taylor  Grazing  Act  or  the  Federal  Range  Code 
and,  although  historical  use  is  a  factor  to  be 
considered  in  the  determination  of  grazing 
privileges,  the  determination  of  the  particular 
area  in  which  the  range  user  may  exercise  his 
grazing  privileges  is  a  matter  committed  to  the 
discretion  of  the  Department. 

It  is  not  unreasonable  or  arbitrary  to  divide  an 
area  of  the  Federal  range,   formerly  grazed 
in  common,   into  allotments  and  to  require 
fencing  of  the  allotments  when  such  action  is 

found  necessary  to  permit  proper  utilization  of 
the  range. 

Thomas  Ormachea  and  Michael  P.   Casey, 

A-30599  (Nov.    1,    1966)  73  I.  D.    339 

A  petition  asking  that  a  district  manager  be  direct- 
ed to  establish  immediately  allotments  and 

areas  of  use  proposed  in  an  earlier  proceeding 
is  properly  denied  where  circumstances  have 
changed  in  the  interval  and  further  study  is 

necessary  before  proper  allotments  can  be  es- tablished. 

Duckwater  Stockmen's  Association,   A-30939 
(Nov.    27,    1968) 

Where  a  grazing  unit  is  formally  established  and 
class  1  grazing  qualifications  within  the  unit 
are  recognized  in  parties  A  and  B  and  A  re- 

quests that  the  grazing  qualifications  of  B  be 
reduced  on  the  ground  that  there  should  be  an 
apportionment  of  the  dependency  by  use  between 
base  properties  now  owned  by  each  of  them 
that  were  controlled  and  used  by  one  operator 

during  the  priority  period,   the  request  is  prop- 
erly refused  where  although  the  method  of 

computing  B's  qualifications  may  have  been 
improper  A  has  not  shown  that  the  qualification 
attributed  to  B's  property  is  erroneous,   it  has 
been  recognized  for  a  long  period  of  time,   and 
it  is  consistent  with  what  would  have  been  a 

proper  method  of  computation. 

Where  a  grazing  unit  is  formally  established  by 
the  Bureau  of  Land  Management  with  parties 

A  and  B  as  the  licensed  grazing  operators  with- 
in the  unit,   the  facts  that  A  has  stockwater 

rights  in  the  area  and  has  been  a  party  to  range 
line  agreements  establishing  the  area  as  its 
area  of  grazing  use,   agreements  to  which  B  has 
not  been  a  party  since  its  acquisition  of  the  base 
property,   are  not  sufficient  reasons  to  show  an 
abuse  of  discretion  by  the  Bureau  in  licensing 
B  in  the  unit. 

Porter  Estate  Company,   A-30817  (Dec.    2,    1968) 
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Where  the  licensed  users  of  a  unit  of  the  Federal 

range  have  for  many  years  exercised  their 
grazing  privileges  in  the  same  area  without 
protest,   they  are  precluded  from  attacking  the 
validity  of  a  range  survey  and  the  subsequent 
adjustment  of  grazing  privileges  to  conform 
with  the  carrying  capacity  of  the  range  on 

grounds  that  there  have  never  been  an  adjudi- 
cation of  base  property  qualifications  and  an 

equitable  apportionment  of  the  range  among  the 
licensed  users. 

O.  J.   Cooper  et  al.  ,   Redd  Ranches,  A-30974 
(Apr.    29,    1969) 

A  permittee  or  licensee  has  no  right  to  any  par- 
ticular area  of  the  Federal  range  under  the 

Taylor  Grazing  Act  or  the  Federal  Range   Code 
and,    although  historical  use  is  a  factor  to  be 
considered  in  the  determination  of  grazing 
privileges,    the  selection  of  the  particular  area 
in  which  the  range  user  may  exercise  his  graz- 

ing privileges  is  a  matter  committed  to  the 
discretion  of  the  Department. 

Delbert  and  George  Allan,    Eldon  L.    Smith  et  al.  , 
2  IBLA  35  (Mar.    4,    1971) 78  I.D.    55 

Where  an  apportionment  of  grazing  privileges  is 
made  among  livestock  operators  upon  the  basis  of 
past  authorized  use,   as  shown  by  the  records  of  a 
state  grazing  district,    and  one  of  the  operators 
denies  that  he  exercised  or  was  allocated  the 

grazing  privileges    which  the  records  indicate  he 
exercised  in  a  particular  year,    the  case  will  be 
remanded  for  the  development  of  further  evidence 
relating  to  the  allocation  of  grazing  privileges  in 
that  year. 

David  Abel  et  al. 2  IBLA  87  (Mar.    26,    1971) 
78  1.  D.    86 

A  division  of  an  area  of  federal  range  into  separate 

allotments  will  be  upheld  where  its  implementa- 
tion will  not  result  in  such  hardship  as  to  con- 

stitute a  serious  impairment  of  the  allottee's 
livestock  operation.     Under  such  circumstances 
it  is  unnecessary  to  determine  whether  the  al- 

lotment is  so  arbitrary  or  capricious  as  to  ren- 
der valueless  an  objecting  allottee's  privately 

owned  land  and  improvements  or  to  seriously 
endanger  the  possibility  of  his  continuing  in  the 
livestock  business. 

Ball  Brothers  Sheep  Company  et  al.  ,    2    IBLA  166 
(Apr.    12,    1971) 

Where  the  grazing  capacity  of  the  federal  range  has 
been  greatly  increased  due  to  the  efforts  and  ex- 

penditures of  the  licensee  with  the  cooperation  of 
the  Bureau  of  Land  Management,    and  the  range 
Is  to  be  divided  into  separate  allotments  for  that 
licensee  and  a  group     of  others,    it  is  proper  to 
allocate  the  increased  capacity  to  such  a  licensee 
apart  from  the  allocation  of  grazing  privileges 
based  on  natural  forage,    especially  when  the 
individual  licensee  suffers  a  greater  reduction 
of  bis  classjl  demand  than  do  the  others. 

Where  a  proposed  line  dividing  an  area  into  spring/ 
fall  and  summer  use  areas  and  the  criterion 
on  which  it  is  based  has  been  discussed  many 
times  before  an  advisory  board,    the  district 
manager  may  use  that  line  in  allocating  grazing 

privileges  despite  the  fact  that  it  has  not  been 
set  out  in  an  advisory  board  recommendation. 

A  permittee  or  licensee  has  no  right  to  any  par- 
ticular portion  of  that  Federal  Range  under 

the  Taylor  Grazing  Act  or  the  Federal  Range 
Code  and,    although  historical  use  is  a  factor  to 
be  considered  in  the  determination  of  grazing 

privileges,    the  selection  of  the  particular  area 
in  which  the  range  user  may  exercise  his 

privileges  is  a  matter  committed  to  the  dis- 
cretion of  the  Department. 

Max  Tanner,    Cross  (X)   Ranch,    Warren  Rasmussen. 
Ross  Warburton,    Appellants,    Clarence  A.    Elquist, 
Intervenor,    2  IBLA  f83  (Apr.    22,    1971)78  1.  D.    134 

The  Director  of  the  Bureau  of  Land  Management, 

upon  review  of  the  evidence  relied  on  by  a  graz- 
ing district  manager  as  justification  for  a  pro- 

posed reallocation  of  grazing  privileges  among 
licensed  users  within  the  district,    may  properly 
determine  that  the  reallocation  should  be  held  in 

abeyance  pending  further  study,    even  though  a 
licensee  or  permittee  who  appeals  from  the  dis- 

trict manager's  decision  setting  forth  the  terms 
of  the  proposed  reallocation  is  unable  to  show 
that  the  reallocation  is  inconsistent  with  princi- 

ples of  sound  range  management  or  that  it 
would  create  hardships  constituting  such  a  seri- 

ous impairment  to  the  licensee's  livestock  op- 
eration as  to  give  him  valid  grounds  for  object- 

ing to  the  proposal. 

Soulen  Livestock  Company  et  al.  ,   2   IBLA  207 

(Apr.   23,    1971)  78  I.D.    144 
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Past  usage  of  federal  range  does  not  give  a  licensee 
a  vested  right  to  use  a  particular  area  of  the 
range  but  is  a  factor  to  be  considered  in  alloca- 

ting grazing  privileges  for  the  federal  range,    and 
this  Department  has  discretion  to  change  areas  and 
seasons  of  use  when  necessary  for  proper  range 
administration. 

A  district  manager's  determination  of  the  allocation  of 
the  area  of  use  within  a  unit  will  be  upheld  where  its 
implementation  will  not  result  in  such  hardship  as 
to  constitute  a  serious  impairment  of  the  livestock 
operation  of  a  grazing  user,  and  where  the  user  is 
granted  all  the  grazing  privileges  to  which  he  is 
entitled  and  is  permitted  to  use  them  in  the  vicinity 
of  his  privately  owned  lands. 

A  licensee  of  the  federal  range  who  appeals  from  a 

district  manager's  determination  of  the  area  of  use 
of  his  grazing  privileges  has  the  burden  of  proof  to 
show  by  substantial  evidence  that  his  rights  have 
been  impaired  by  the  Bureau  action  and  that  the 
decision  was  improper. 

Joyce  Livestock  Company,  2  IBLA  322     (June  2,    1971) 

Where   a  grazing  applicant  has  executed   a  valid 
range-line   agreement   approved  bv  this 
Department  such  an  agreement  has   generally 
been  treated  by  the  Department   as   an 
enforceable   contract.     Therefore,    those 
Items  specifically  spelled   out    In  the 
agreement  which  are  unmistakably  clear 
are  binding  upon   the  parties  unless   changed 
by  their  mutual  consent  with   the  approval 
of   the  Bureau  of  Land  Management. 

Where   a   grazing  applicant   signs   a  range-line 
agreement  which   L3   incorporated   in  a 
district   manager's   decision   from  which  the 
applicant   does  not   protest   or  appeal,    the 
applicant   is   thereafter  barred   from 
challenging  only  those  matters  adjudicated 
in  that  decision.     However,  where   the 
applicant   subsequently  appeals  a  district 
manager's  partial  rejection  of  his  current 
grazing  privileges,   that   appeal  may  properly 
be   considered   on  its  merits  where   it  raises 
an   issue   of   a  boundary   location  which  clearly 
was  not   the  subject   of  the  range -line  agree- 

ment  relied   upon. 

A  decision  involving  the  exercise  of  adminis- 
trative discretion,   which   is  supportable 

on  any   rational  basis,    is   not   arbitrary  or 
capricious.      An  apportionment   of   the   federal 

range,    Involving  some  abolition  of  "split-use" 
between  states   and  based   upon   the  effectua- 

tion of  a  management   plan  reasonably   related 
to   the  protection  of   forage  and   other  values, 
has,    therefore,   a  rational  basis  and    is  not 
arbitrary  or  capricious. 

Elimination  of  a  range  user's   so-called   "snlit 
use"  between  two  grazing  districts  by  consoli- 

dation of  his   grazing  privileges   in  a  particular 
grazing  district   is   reasonably   incident    to 
formulation  and   implementation  of   grazing 
management   programs   by  the  Bureau  of  Land 
Management  and  will  be  permitted   to  stand 
absent   severe  economic   impact   on  the  parties 
affected    thereby. 

The  economic  effect  of  the  transfer,  reduction 
or  other  change  in  grazing  privileges  of  a 
particular  range  u6er  is  but  one  factor  to 
be  considered  by  the  Board  of  Land  Appeals 
in  determining  if  a  decision  appealed  from 
is  unreasonable  or  should  otherwise  be 
reversed   or  modified. 

United  States  v.    Charles  Maher.  et   al., 
5   IBLA  209    (Mar.    21,    1972)    79   I-D.    109 

No  readjudlcatlon  of   the  boundaries   of  an 
allotment  of   the   federal   range  will  be  made 
on  the  claim  of  a  grazing  licensee  or  per- 

mittee who  has  accepted  such  boundaries  as 
set   forth   In  an  agreement  executed  by  his 
predecessors  in  Interest,   and  for  a  period 
of   three  successive  years   immediately  pre- 

ceding his  claim  has  been  issued   licenses 
for  grazing  privileges   restricted   to   the 
area  delineated  by   the   agreement. 

Eldon  L. Lth,  6  IBLA  166  (June  14,  1972) 

An  allocation  by  district  manager  of  the 
federal  range  into  individual  allotments 
will  be  adopted  where  the  permittee  Is 
given  an  equitable  share  of  the  forage 

available  in  the  unit  and  of  the  poten- 
tial forage  production  of  the  unit,  and 

the  permittee  has  not  shown  that  an  in- 
crease of  forage  available  in  the  area 

allotted  to  it  is  the  result  of  its  past 
efforts. 

Evart  Jensen,  5  IBLA  96  (Mar.  6,  1972) 

A  decision  of  a  district  manager  which  is 

arbitrary  or  capricious  will  not  be  sus- 
tained, when  challenged  bv  one  who  has 

standing,  even  in  the  absence  of  anv 
evidence  of  serious  economic  impact.  To 
that  extent.  National  Livestock  Company  and 
ZackCox,  LCD.  55  (1938),  is  overruled. 

Where  the  evidence  does  not  support  the  basis 
on  which  the  district  manager  determined  and 

allocated  wildlife  allowances  within  the  in- 
dividual allotments  of  a  grazing  unit,  it  is 

proper  to  remand  the  proceeding  for  a  deter- mination of  these  issues. 

United  States  v.  G  &  E  Livestock  Company. 
7  IBLA  180  (Sept.  1,  1972) 
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Where  an  appeal  is  taken  from  a  hearing  exam- 

iner's decision  remanding  a  case  to  *-he 
Bureau  of  Land  Management  for  reconsidera- 

tion of  the  division  of  grazing  use  areas 

formerly  grazed  in  common,  the  examiner's 
decision  will  not  be  set  aside  on  appeal, 
if  it  appears  that  it  is  reasonable  and 

that  it  represents  a  substantial  compli- 
ance with  the  provisions  of  43  CFR  4110. 

Joe  H.  Nettleton,  et  al.  (Appellants),  Ellas 
Jaca,  et  al.  (Tntervenors)  ,  7  T*LA  2R2 
(Sept.  22,  1972) 

The  boundary  of  an  individual  allotment  will 
not  be  disturbed  where  it  is  based  on  a 

fence  line  established  to  resolve  a  dispute 

over  areas  of  use  and  the  licensee  or  per- 
mittee does  not  sustain  his  burden  of  proof 

to  show  the  determination  was  in  error. 

United  States  v.  John  K.  Johnson,  8  IBLA  68 
(Oct.  26,  1972) 

A  decision  of  a  District  Manager  locating  a 
boundary  of  an  allotment  will  be  reversed 
where  a  permittee  sustains  his  burden  of 
proving  that  that  boundary  was  in  another 
location. 

E.  S.  Kennon.  8  IBLA  118  (Nov.  14,  1972) 

Where  a  grazing  allotment  includes  both 
private  and  federal  range  lands,  the 
Bureau  of  Land  Management  may  properly 

determine  the  grazing  capacity  of' all 
the  lands  in  the  allotment  and  require, 
as  a  condition  to  the  Issuance  of  a 

permit  or  license  to  graze  the  federal 
range,  that  the  number  of  livestock  using 

the  private  lands  be  limited  to  the  recog- 
nized capacity  of  the  lands. 

Lloyd  Pewonka,  James  Caves  and  H.  R.  Sudbrack, 
Roy  Kindle  and  Sons,  8  IBLA  303  (Dec.  7,  1972) 

Where  a  grazing  allotment  includes  both 
private  and  federal  range  lands,  the 
Bureau  of  Land  Management  may  properly 

determine  the  grazing  capacity  of  all 
the  lands  in  the  allotment  and  require, 
as  a  condition  to  the  issuance  of  a 

permit  or  license  to  graze  the  federal 
range,  that  the  number  of  livestock 
using  the  private  lands  be  limited  to 
the  recognized  capacity  of  the  lands. 

The  fact  that  an  allocation  of  federal 

range  leaves  a  section  of  privately 
controlled  land  isolated  from  the 

remainder  of  an  operator's  land  does  not 
of  itself  require  a  revision  of  the 
allocation. 

A  permittee  or  licensee  has  no  right  to 
any  particular  area  of  the  federal  range 
under  the  Taylor  Grazing  Act  or  the 
Federal  Range  Code  and,  although  historical 
use  is  a  factor  to  be  considered  in  the 

determination  of  grazing  privileges,  the 
selection  of  the  particular  area  in  which 
the  range  user  may  exercise  his  grazing 
privileges  is  a  matter  committed  to  the 
discretion  of  the  Department. 

The  economic  effect  of  the  transfer,  reduc- 
tion or  other  change  in  grazing  privileges 

of  a  particular  range  user  is  but  one  factor 

to  be  considered  by  the  Board  of  Land  Appeals 
in  determining  if  a  decision  appealed  from  is 
unreasonable  or  should  otherwise  be  reversed 
or  modified. 

An  objection  to  a  change  in  trailing  use  pre- 
viously granted  will  be  rejected  where  it 

is  not  shown  by  clear,  probative  evidence 
that  the  new  trailing  use  is  the  result  of 
an  arbitrary  or  capricious  decision  by  the 
responsible  officials. 

Midland  Livestock  Company  et  al. 

(May  14,  1973) 

10  IBLA  389 

A  federal  range  1 

particular  are' 

■nsoe  has  no  right 

The  Bureau  of  Land  Management  has 

exercise  its  discrot  i  onarv  power 
existing  allotments  even  nflei 
has  lost  his  right  to  do  so  undi 

4115.2-l(e)(]  3)(i). 

W.  Dalton  La  Rue,  Sr  ■  and  .luani  ta 
d/b/a  Winnemncca  Ranch,  Appe 11  aim 

ip  right  to o  modify 

I  i  rensee 

4  1  CFR 

Land  and  Livestock  Company,  Intervenor, 
9  IBLA  208  (Ian.  30,  1973} 

Federal  range  agreements  between  private  parties 
are  generally  construed  as  contracts,  but  cannot 
abrogate  the  sole  responsibility  of  the  Bureau 
of  Land  Management  in  establishing  grazing 
capacity  or  the  season  of  use  for  the  Federal 
range.   Such  agreements  will  be  followed  where 
practicable,  if  the  division  is  in  substantial 

conformity  with  the  parties'  respective  grazing 
permit  qualifications  and  if  the  agreement  is 
reduced  to  writing  and  approved  by  the  District 
Manager.   43  CFR  4111. 3-2 (c). 

Boyd  L.  Marsing,  18  IBLA  197  (Dec.  30,  1974) 

The  determination  of  season  of  use  i.^  a  matter 
committed  to  the  discretion  of  the  District 

Manager  and  will  not  he  disturbed  if  it  is 
not  arbitrary  or  capricious  and  is  not  shown 
to  have  been  based  on  Lnsuffii  lent  or  unre- 

liable evidence. 

Mrs.  Mi  ldred  Cai 

(Mar.  2b,  1973) 
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Where  the  long-term  forage  production  potential  of  a 
grazing  allotment  is  less  than  the  base  property- 
qualifications  of  the  sole  user  of  the  allotment,  it 
is  proper  to  reduce  the  qualifications  of  the  user 
to  the  forage  production  potential  as  provided  by 
43  CFR  4111.4-3  (b)  and  (c). 

Preston  Nutter  Corporation,   A-31103 
(Mar.    16,    1970) 

Where  appellant's   grazing  privileges  were 
adjudicated   in   1964,   which  he  accepted  by 
signing  an  agreement   specifying  his   grazing 
use  and  where  between  1964  and  1970  he 
applied   for  grazing  use   in  accordance  with 
that  adjudication  and  was   licensed  accord- 

ingly,  appellant   lost  his   right   to  appeal 
through   failure   to  protest  or  appeal   the 
adjudicatory  decision  of   1964.      43  CFR 
4.470(b)    formerly   43  CFR  1853.1(b). 

Under  the  provisions  of  43  CFR  4115.2-l(e) (9) 
a  grazing  licensee  or  permittee  is  precluded 
from  seeking  to  increase  his  base  property 
qualifications,  where,    for  two  or  more 
consecutive  years  subsequent   to  the   adju- 

dication of  his   grazing  privileges,   he  has 
filed  applications   for  only  those  quali- 

fications  determined  by  the   adjudicatory 
decision. 

Under   the  provisions  of  43  CFR  4115.2-l(e)(13) (i) 
a  grazing  licensee  or  permittee   is  precluded 
from  questioning  base  property   qualifications 
which  have  been  recognized  and  licenses   have 
issued   for  more   than   three  consecutive  years. 

Phil  Hlllberry,    8  IBLA  428   (Dec.    21,    1972) 

Where    a   grazing   permittee  has   been   given    two 
consecutive   years   in  accordance  with   43  CFR 
4115.2-l(e)(9)(i)   within  which   to   increase 
the   production  of  his  base   property   or  suf- 

fer  the    loss   of   all   or  part   of  his   base 
property   qualifications   and,  where   after   two 
growing  seasons   have   passed 
years, 

not    two    full 
he    files   an   application   to   transfer 

some   of   the   qualifications    from  his  base 
property    to   other   land   acquired  by  him,    his 
base   property   qualifications    are   still    in 
good  standing  at    the   time   of    filing   the 

transfer   application  because   the   term   "two 
consecutive   years"  specified   in   the   regula- 

tion  means   two  consecutive   application 

years    and  not    two   growing  seasons.      Accord- 
ingly,   the   District  Manager   should  have 

considered   the    transfer   application  on   its 
merits . 

Where   an   application   to   transfer  base   property 
qualifications   to  other   land  owned  by   an 
applicant   is   approved,    the   transfer   is   effec- 

tive   as   of   the    date   the    transfer   application 
was    filed.      A  sale   at    a   later  date  by   the 
proposed   transferee   would  not   affect    the 
transfer,    and   the    District   Manager   properly 
may   consider   the   transfer   application   if 

the   purchasers   of    the    property   have    indi- 
cated   an    interest    in   obtaining   any    grazing 

privileges    for  which    that    land   is   base 

property . 

William  H.    Casey,    G.    N.    and   M.    Sharp,    A 
Partnership,    Intervenor,    9    IBLA   16  3 

(.Ian.    26,"  1973)  80   I.D.   18 

Commen£urability 

Where  a  livestock  operation  during  the  priority 
period  was  based  upon  several  properties,   it 
is  improper  in  determining  the  qualifications 
of  one  of  the  base  properties  to  ignore  the  other 
properties  and  to  assume    that  the  operations 
were  based  completely  on  the  one  property  in 
question;  the  commensurability  of  all  the  base 

properties  should  be  compared  with  the  depen- 
dency by  use  on  the  Federal  range  and  the  re- 

sulting qualifications  should  be  properly  ap- 
portioned among  the  base  properties. 

Porter  Estate  Company,   A-30817  (Dec.    2,    1968) 

Where   a    grazing   permittee  has   been   given   two 
consecutive    venrs    in    accordance  with   43    CFR 

4115.2-l(e)(9)(i)    within  which    to    increase 
the   production   of   his   base    property   or   suf- 

fer   the    loss   of    all    or   part    of   his   base 
property   qualifications   and,   where   after   twc 
growing  seasons   have   passed   but    not    two    full 

years,    he    files    an   application   to    transfer some    of    the   qua] i f irat ions    from  his   base 
property    to   other    land   acquired   bv   him,    his 
base   property    qualifications    arc    still    in 
good   standing   at    the    time   of    filing    the 

transfer   application   because    the    term   "two 
consecutive    years"    specified    in   the    regula- 

tion  means    two   consecutive   application 

years    and   not    two   growing   seasons.      Accord- 
inglv,    the    District   Manager   should   have 
considered    the    transfer    application   on   its 

William  H ■    Casey,    G.    N.    and 
Partnership,    Intervenor,    9 

(Jan.    26,'  1973) 

M.    Sharp,    / 

IBLA   163  " 

80    l.D. 
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The  requirement  that  a  base  property  must  have 
been  offered  in  an  application  for  grazing 

privileges  prior  to  June  28,    1938,   to  be  quali- 
fied as  dependent  by  use  is  considered  satisfied 

where  the  Bureau  has  long  recognized  an  ap- 
plication as  establishing  such  rights  and  there 

is  evidence  tending  to  show  that  the  application 

was  timely  filed;  a  challenge  against  the  appli- 
cation which  attempts  to  fill  gaps  in  the  record 

facts  by  applying  presumptions  of  illegality 

and  impropriety  will  be  rejected,   as  any  pre- 
sumptions to  be  made  in  such  circumstances 

should  be  made  in  favor  of  continued  recogni- 
tion and  of  propriety  and  legality. 

A  third  party  should  not  be  able  to  challenge  a 
determination  that  a  property  long  recognized 

by  the  Bureau  as  qualified  by-its  dependency  by 
use  was  not  so  qualified  because  of  technicali- 

ties which  the  applicant  was  not  apprised  of  at 
the  time  the  application  was  filed  and  which  he 
no  longer  has  an  opportunity  to  correct. 

Where  a  livestock  operation  during  the  priority 
period  was  based  upon  several  properties,   it 
is  improper  in  determining  the  qualifications 
of  one  of  the  base  properties  to  ignore  the 

other  properties  and  to  assume  that  the  oper- 
ations were  based  completely  on  the  one  prop- 

erty in  question;  the  commensurability  of  all 
the  base  properties  should  be  compared  with 
the  dependency  by  use  on  the  Federal  range 
and  the  resulting  qualifications  should  be  prop- 

erly apportioned  among  the  base  properties. 

Where  a  grazing  unit  is  formally  established  and 
class  1  grazing  qualifications  within  the  unit 

are  recognized  in  parties  A  and  B  and  A  re- 
quests that  the  grazing  qualifications  of  B  be 

reduced  on  the  ground  that  there  should  be  an 
apportionment  of  the  dependency  by  use  between 
base  properties  now  owned  by  each  of  them 
that  were  controlled  and  used  by  one  operator 

during  the  priority  period,   the  request  is  prop- 
erly refused  where  although  the  method  of 

computing  B's  qualifications  may  have  been  im- 
proper A  has  not  shown  that  the  qualification 

attributed  to  B's  property  is  erroneous,   it  has 
been  recognized  for  a  long  period  of  time,   and 
it  is  consistent  with  what  would  have  been  a 

proper  method  of  computation. 

Where  the  class  1  grazing  qualifications  of  a  party 
have  been  determined  by  the  Bureau  upon  the 
basis  of  the  dependency  by  use  of  the  base 
property  during  the  priority  years,   a  reduction 
in  the  qualifications  solely  for  the  reason  that 

GRAZING  PERMITS  AND  LICENSES 
— Continued 

BASE  PROPERTY    (LAND)— Continued 

p_e£endency_By_  Use_ — Continued 

the  lesser  figure  was  all  that  was  originally 

applied  for  prior  to  June  28,    1938,   is  not  sup- 
portable upon  the  basis  of  any  regulation  and 

is  properly  reversed. 

Porter  Estate  Company,   A-30817  (Dec.    2,    1968) 

Where  the  base  property  qualifications  of  a 
licensee  were  determined  in  a  notice  dated 
December  11,    1956,  and  thereafter  the  licensee 
and  his  successors  did  not  apply  for  privileges 
in  excess  of  that  amount,  an  application  filed  by 
a  successor  on  November  26,   1963,  for  in 
excess  of  the  amount  on  the  ground  that  the  base 

property  qualifications  warrant  the  higher  a- 
mount  is  properly  rejected  on  the  ground     that 

(1)  base  property  qualifications  are  lost  when 
they  are  not  asserted  in  an  application  for  a 
period  of  two  consecutive  years  and  (2)  no  re- 
adjudication  of  a  license  can  be  demanded  by 
the  licensee  with  respect  to  base  property  qual- 

ifications where  such  qualifications  have  been 
recognized  and  a  license  or  permit  has  been 
issued  for  three  years  or  more. 

Jack  G.   Taylor,  A-31014  (June  25,   1969) 

Base   property   qualifications    in   whole   or   in 
part,   will   be   lost    upon    the    failure    for 
any    two   consecutive    years    to    include    in 
any    application    for   a   license    or   permit 
or    renewal    thereof    the   entire  base   property 

qualifications    for   active,    nonuse,    or   com- 
bination   of    active    and   nonuse. 

3ud    Burnaugh ,    Appel 1; IBLA   6    (Jan.    10,    1973] 

Ownership^  £r_Cont roL 

When  the  owner  of  property  recognized  as  base 
property  for  the  granting  of  Federal  grazing 
privileges  leases  the  base  property  to  another 
for  the  purpose  of  transferring  the  grazing 
privileges  to  him,    the  lessee  has  sufficient 
control  under  the  Federal  Range  Code  to 
warrant  the  granting  of  grazing  privileges. 

In  an  attack  by  another  range  user  there  is  no 
basis  to  hold  that  a  licensee  under  the  Federal 

Range  Code  has  lost  his  base  property  qualifi- 
cations, because  of  his  alleged  failure  to  use 

the  range  when  the  evidence  does  not  sub- 
stantially prove  the  charge  of  insufficient  use, 
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and  further  where  there  has  been  no  such  de- 
termination by  the  district  manager  after 

reference  to  the  advisory  board  as   required 
by  the  Federal  Range  Code  before  a  license  or 
permit  may  be   revoked  and  the  base  property 
qualifications  reduced  proportionately. 

W.    Dalton  LaRue,    Sr.  ,    and  Juanita  S.    LaRue, 
A-30391   (Mar.    16,    1966) 

Under  the  Federal  Range  Code,   the  transfer  of 
base  property  qualifications  from  one  property 
to  another  must  be  made  with  the  consent  of 
owners  or  encumbrancers  of  the  land,   unless 
the  proposed  transferee  is  a  lessee  of  the  base 
property  without  whose  livestock  operations 
the  dependency  by  use  or  priority  thereof 
would  not  have  been  established.     For  the  pur- 

pose of  this  regulation  the  holder  of  a  life 

interest  in  the  base  property  desiring  to  make 
a  transfer  will  be  considered  as  the  owner  of 

the  base  property  and  will  not  be  required  to 
obtain  the  consent  of  holders  of  future  interests 

to  the  property,  such  as  remaindermen,   in  the 

absence  of  a  court  order  or  judgment  specifi- 
cally affecting  his  rights  to  the  transfer. 

Where  persons  claiming  to  own  base  lands  as  re- 
maindermen protest  the  transfer  of  base 

property  qualifications  from  such  land  to  other 
land  owned  by  the  life  tenant  of  the  base  lands 
on  the  ground  that  their  consent  is  required  as 
owners  of  the  base  lands  and  that  the  life 

tenant  has  a  legal  obligation  to  them  not  to 
deplete  their  estate  by  the  transfer  of  the 
grazing  privileges,  their  protest  will  not  be 
sustained  in  the  absence  of  a  court  order  or 

judgment  specifically  precluding  such  a  trans- 
fer by  the  life  tenant. 

BASE  PROPERTY    (LAND) —Continued 

J_r£n£fers 
Under  the  Federal  Range  Code,  the  transfer  of 

base  property  qualifications  from  one  property 
to  another  must  be  made  with  the  consent  of 
owners  or  encumbrancers  of  the  land,   unless 
the  proposed  transferee  is  a  lessee  of  the  base 
property  without  whose  livestock  operations 
the  dependency  by  use  or  priority  thereof 
would  not  have  been  established.     For  the  pur- 

pose of  this  regulation  the  holder  of  a  life 

interest  in  the  base  property  desiring  to  make 
a  transfer  will  be  considered  as  the  owner  of 
the  base  property  and  will  not  be  required  to 
obtain  the  consent  of  holders  of  future  interests 

to  the  property,  such  as  remaindermen,   in  the 
absence  of  a  court  order  or  judgment  specifi- 

cally affecting  his  rights  to  the  transfer. 

Where  persons  claiming  to  own  base  lands  as  re- 
maindermen protest  the  transfer  of  base 

property  qualifications  from  such  land  to  other 
land  owned  by  the  life  tenant  of  the  base  lands 
on  the  ground  that  their  consent  is  required  as 
owners  of  the  base  lands  and  that  the  life 

tenant  has  a  legal  obligation  to  them  not  to 
deplete  their  estate  by  the  transfer  of  the 
grazing  privileges,   their  protest  will  not  be 
sustained  in  the  absence  of  a  court  order  or 

judgment  specifically  precluding  such  a  trans- 
fer by  the  life  tenant. 

Elizabeth  Barndt  Crouse  et. 

(Mar.    7,    1968) 

A-30542 

Elizabeth  Barndt  Crouse  et.   al. 
(Mar.    7,    1968) 

A-30542 

letter  from  the  owner  of  base  property 
stating  that  such  owner  has  no  objection 
to  a  former  owner  applying  to  the  Bureau 

of  Land  Management  for  reassignment  of  his 
former  grazing  privileges,  19  construed  as 
written  consent  within  the  meaning  of  A3  CFR 

4115.2-2(b)(3)  which  provides  that  no  trans- 

fer of  grazing  privileges  will  be  made  with- out the  written  consent  of  the  owner  of  the 

base  property  from  which  the  transfer  is  to 
be  made . 

A  transfer  of  grazing  privileges  from  one- 
base  property  to  .mother  does  not  require 
the  written  consent  of  the  owner  of  the 

base  property  from  which  the  transfer  is 
to  be  made  where  the  transferee  is  a  tenant 

at  the  time  when  the  application  for  transfer 

is  filed  and  the  tenant's  livestock  operations 
established  the  dependency  by  use  for  such 
property. 

Erwin  A.  Swanson,  Appellant  John  P.  Weber, 
Herman  C.  Weber  d/b/a  Weber  Brothers.  Intervenors 
10  IBLA  33  (Feb.  22,  1973) 

Bureau  of  Land  Management,  Appellant,  Allard 
Cattle  Company,  Appellee,  5  IBLA  366  (Apr.  20, 1972) 

Where  a  grazing  permittee  has  been  given  two 
consecutive  years  in  accordance  witli  4  3  CFR 

4115. 2-1 (e) (9) (i)  within  which  to  increase 

the  production  of  his  base  property  or  suf- 
fer the  loss  of  all  or  part  of  his  base 

property  qualifications  and,  where  after  tw< 
growing  seasons  have  passed  but  not  two  full 

years,  he  files  an  application  to  transfer 
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some  of  the  qualifications  from  his  base 
property  to  other  land  acquired  by  him,  his 

base  property  qualifications  are  still  in 
good  standing  at  the  time  of  filing  the 

transfer  application  because  the  term  "two 
consecutive  years"  specified  in  the  regula- 

tion means  two  consecutive  application 

years  and  not  two  growing  seasons.   Accord- 
ingly, the  District  Manager  should  have 

considered  the  transfer  application  on  its 
merits . 

Where  an  application  to  transfer  base  property 
qualifications  to  other  land  owned  by  an 
applicant  is  approved,  the  transfer  is  effec- 

tive as  of  the  date  the  transfer  application 
was  filed.   A  sale  at  a  later  date  by  the 
proposed  transferee  would  not  affect  the 
transfer,  and  the  District  Manager  properly 
may  consider  the  transfer  application  if 
the  purchasers  of  the  property  have  indi- 

cated an  interest  in  obtaining  anv  grazing 
privileges  for  which  that  land  is  base 
property . 

William  H.  Casey,  G.  N.  and  M.  Sharp.  A 
Partnership,  Intervenor,  9  IBLA  163 

(Jan.  26,  1973)  80  I.D.  18 

A  transfer  of  grazing  privileges  from  one 

base  property  to  another  does  not  require 
the  written  consent  of  the  owner  of  the 

base  property  from  which  the  transfer  is 
to  be  made  where  the  transferee  is  a  tenant 

at  the  time  when  the  application  for  transfer 

is  filed  and  the  tenant's  livestock  operations 
established  the  dependency  by  use  for  such 
property. 

Erwin  A.  Swanson,  Appellant  John  P.  Weber, 
Herman  C.  Weber  d/b/a  Weber  Brothers,  Intervenors 
10  IBLA  33  (Feb.  22,  1973) 

The  provisions  of  43  CFR  4115. 2-2 (b)  are 
applicable  only  to  land  within  grazing 
districts  and  are  not  applicable  to  leases 
held  under  sec .  15  of  the  Taylor  Grazing 
Act,  43  U.S.C.  $  315m  (1970). 

Alan  G.  Halgh,  18  IBLA  242  (Dec.  31,  1974) 

BASE  PROPERTY  (WATER) 

An  application  for  increased  grazing  privileges 
is  properly  rejected  where  the  applicant  has 
failed  to  show  that  he  controls  sufficient 

base  water  to  Justify  the  award  of  such 
privileges  and  his  allotment  is  lacking  in 
fences  to  prevent  the  drift  of  cattle  into 
other  portions  of  the  federal  range  located 
In  an  adjoining  state. 

GRAZING  PERMITS   AND  LICENSES 
— Continued 

CANCELLATION  AND   REDUCTION 

In  cases  of  willfull  trespasses  on  the  Federal  range 
a  reduction  or  suspension  of  grazing  privileges 
may  be  imposed  on  the  offender  in  addition  to 
the  assessment  of  monetary  damages. 

Alton  Morrell  and  Sons,   A-29569,   A-30094 
(Feb.    24,    1965)  72  I.D.    100 

In  an  attack  by  another  range  user  there  is  no 
basis  to  hold  that  a  licensee  under  the   Federal 

Range  Code  has  lost  his  base  prope  rty  qualifi- 
cations because  of  his  alleged  failure  to  use 

the   range  when  the  evidence  does  not  sub- 
stantially prove  the  charge  of  insufficient  use, 

and  further  where  there  has  been  no  such  de- 
termination by  the  district  manager  after 

reference  to  the  advisory  board  as   required 
by  the  Federal  Range  Code  before  a  license  or 
permit  may  be  revoked  and  the  base  property 
qualifications  reduced  proportionately. 

W.    Dalton  LaRue,   Sr.  ,   and  Juanita  S.    LaRue, 
A-30391  (Mar.    16,    1966) 

Where  a  reduction  in  grazing  use  is  ordered 
because  of  insufficiency  of  the  range  and  the 
reduction  is  phased  over  a  3-year  period, 
a  user  who  fails  to  appeal  from  the  reduction 
when  it  is  initially  ordered  has  no  right  to 

appeal  in  a  subsequent  year  when  the  reduction 
for  that  year  becomes  effective. 

Kennon  Stapp,   A-30550  (June  2,    1966) 

A  substantial  reduction  in  grazing  privileges  of 
users  of  a  common  allotment  in  a  unit  is  not  a 

sufficient  reason,    in  itself,    to  require  the  re- 
moval of  a  fence  and  the  changing  of  a  separate 

allotment  within  the  unit  so  that  additional 

range  may  be  used  by  those  in  the  common 
allotment,    where  the  separate  allotment  had 
been  in  existence  for  more  than  three  years 
prior  to  the  reduction  without  any  protest  or 
challenge  by  the  other  users  in  the  unit,    even 

though  no  reduction  is  imposed  on  the  users  of 
the  separate  allotment,  but  rather,  an  increase 
in  their  privileges  is  granted,  resulting  from 

an  increase  in  the  grazing  capacity  of  the  sep- 
arate allotment  due  to  the  development  of  water 

holes  by  the  allottees  after  that  allotment  had 
been  created. 

Eldon  L.   Smith,   6   IBLA  166   (June   14,   1972) 



377 

GRAZING  PERMITS   AND  LICENSES 

— Continued 

GRAZING  PERMITS   AND  LICENSES 
— Continued 

CANCELLATION  AND  REDUCTION   —Continued CANCELLATION   AND   REDUCTION   —Continued 

range  survey  conducted  by  Bureau  of  Land 
Management  personnel  will  be  upheld  if  no 
error  is  shown  in  the  survey  by  range  users 
challenging  a  reduction  in  their  grazing  priv- 

ileges based  upon  the  survey;  error  is  not 
shown  in  the  survey  merely  by  the  fact  that  a 
determination  of  the  carrying  capacity  of  the 

range  me-e  than  20  years  previously  is  more 
than  twice  as  great  as  that  determined  in  the 
later  survey,   nor  by  the  fact  that  the  survey 

was  conducted,   with  reason  being  shown,   v  ith- 
out  the  use  of  control  pastures  to  determine 

proper  forage  acre  requirements  to  be  us<_-d  as 
criteria  in  determining  the  carrying  capacity 
of  the  range. 

Western  States  Cattle  Company,   Inc 
A-30572    (Oct.    10,    1966) 

A  reduction  in  grazing  privileges  in  order  to 
conform  to  the  carrying  capacity  of  the  range 
will  not  be  disturbed  if  the  grazing  users  fail 
to  show  adequately  that  the  range  survey 
determining  the  carrying  capacity  is  in 
error,  and  that  a  reduction  is  not  necessary 
in  order  to  prevent  the  deterioration  of  the 
range  caused  by  overgrazing  and  drouth 
conditions. 

N.   J,   Meagher  and  Company,    et  al.  ,  A-30612 
(Dec.    12,    1966) 

On  remand  of  a  case  involving  the  award  of  grazing 
privileges  on  an  annual  basis,    the  applicant  can 
introduce  evidence  to  show  that  the  grazing 
capacity  of  the  range  has  improved  since  the 
date  of  the  range  survey  on  which  the  contested 
award  was  made;  however,    a  reduction  in 
grazing  privileges  based  on  a  range  survey  will 
not  be  changed  unless  the  applicant  can  demon- 

strate why  or  in  what  way  the  range  survey 
was  in  error. 

A  grazing  licensee  is  properly  held  to  be  in  willful 

trespass  when  he  permits  his  livestock  to  re- 
main on  the  Federal  range  during  a  period  of 

time  when  he  has  no  license  for  such  use  and 

did  not  apply  for  one,  but  a  reduction  in  his 

future  grazing  privileges,   in  addition  to  assess- 
ment of  monetary  damages,  for  the  offense  will 

be  set  aside  when  the  record  shows  no  history 
of  prior  trespasses  or    flagrancy  in  the  trespass. 

Eldon  L.   Smith,   A-30944  (Oct.    15,    1968) 

Where  the  class  1  grazing  qualifications  of  a  party 
have  been  determined  by  the  Bureau  upon  the 
basis  of  the  dependency  by  use  of  the  base 
property  during  the  priority  years,   a  reduction 
in  the  qualifications  solely  for  the  reason  that 
the  lesser  figure  was  all  that  was  originally 

applied  for  prior  to  June  28,    1938,   is  not  sup- 
portable upon  the  basis  of  any  regulation  and 

'S  properly  reversed. 

Porter  Estate  Company,   A-30817  (Dec.    2,    1968) 

Grazing  trespasses  committed  in  and  before  1953 
and  in  1965  and  1967  constitute  repeated  tres- 

passes for  which  a  reduction  in  grazing  privi- 
leges may  be  imposed,  but  where  they  are  not 

shown  to  have  been  willfulor  grossly  negligent, 
they  do  not  justify  imposing  as  a  penalty  for 
the  most  recent  trespass,   which  is  also  not 

shown  to  be  willful  or  grossly  negligent,   a  re- 
duction of  25  percent  in  grazing  privileges  for 

two  years;  a  10  percent  reduction  for  one  year 
is  sufficient. 

Evidence  only  that  a  trespass  took  place  is  not 
sufficient  to  establish  that  it  was  willful  or 

grossly  negligent. 

Edmund  and  Jessie  Walton,  A-31066  (May  27, 1969) 

Lawrence  Edwards,   A-30696,   A-30705  (Apr.  21 , 
TlTT)  74  I.  D.    i: 

A   reduction  in  grazing  privileges  based  upon  the 
finds  of  a  range  survey  will  not  be  disturbed 
when  no  error  in  the  survey  is  demonstrated. 

CarlAlber    et     al.  ,  A-30369  (May  25,    1967) 

Where  the  long-term  forage  production  potential  of  a 
grazing  allotment  is  less  than  the  base  property 
qualifications  of  the  sole  user  of  the  allotment,  it 
is  proper  to  reduce  the  qualifications  of  the  user 
to  the  forage  production  potential  as  provided  by 
43  CFR  4111.4-3  (b)and  (c). 

Preston  Nutter  Corporation,   A-31103 
(Mar.    16,    1970) 
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Where  the  grazing  privileges  of  one  grazing  user  are 
in  part  reduced  by  a  deletion  of  an  area  from  his 
individual  allotment  on  the  ground  that  the  area 
should  have  been  allocated  to  another  user  when 
the  allotments  were  set  up  the  first  user  must  be 
compensated  for  the  lost  grazing  privileges. 

Richard  McKayjEureka  Ranch  Company. 
2  1BLA  1   (Feb.    26,    1971) 

Elimination  of  a  range  user's  so-called  "split 
use"  between  two  grazing  districts  by  con- 

solidation of  his  grazing  privileges  In 

a  particular  grazing  district  Is  reasonably 
Incident  to  formulation  and  Implementation  of 

grazing  management  programs  by  the  Bureau  of 
Land  Management  and  will  be  permitted  to 
stand  absent  severe  economic  Impact  on  the 
parties  affected  thereby. 

United  States  v. 
5  IBLA  209  (Mar. 

Charles  Maher,  et  al. , 
21,  1972)  79  i.d.  109 

A  revocation  of  the  grazing  privileges  of  a 
licensee  to  graze  horses  will  be  ordered 
where  the  Government  establishes  that  on 

three  separate  occasions  the  licensee  will- 
fully permitted  her  horses  to  trespass  upon 

federal  range,  both  within  and  without  her 
private  allotment,  and  it  is  not  feasible 
to  fence  a  portion  of  the  allotment  so  that 
her  horses  would  be  restrained. 

A  reduction  in  grazing  use  by  a  licensee  or 

permittee  is  proper  to  conform  the  use  to 
the  established  grazing  capacity  of  the 
allotment. 

United  States  v.  John  K.  Johnson,  8  IBLA  68 
(Oct.  26,  1972) 

Mrs.  R.  W.  Hoopt 3  IBLA  330  (Oct.  20,  1971) 

Where  a  grazing  licensee  committed  eleven  grazing 

violations  during  the  period  1956-62  and  six 
violations  during  1967  and  1968,  the  six  vio- 

lations, although  not  found  to  be  clearly  willful 

or  grossly  negligent,  constitute  repeated  tres- 
passes for  which  a  reduction  in  grazing  priv- 
ileges may  be  imposed  and  a  10X  reduction  for 

one  year  is  justified. 

John  Cribble, IBLA  134  (Dec.  3,  1971) 

A  district  manager  is  authorized  to  impose 
a  downward  adjustment  of  authorized 
grazing  use  by  a  licensee  so  as  to  con- 

form such  use  to  the  established  grazing 
capacity  of  an  allotment,  and  he  Is 
not  bound  to  follow  recommendations  of 

a  district  advlspry  board  that  a 
lesser  reduction  be  Imposed. 

Where  an  applicant  has  been  denied  grazing 

privileges  because  he  has  failed  to  pay 

trespass  damages  assessed  by  the  Secre- 
tary of  the  Interior  but,  despite  re- 

peated warnings  by  Bureau  of  Land  Manage- 
ment personnel,  he  willfully  and  repeated- 

ly grazed  his  livestock  in  trespass,  an 
Administrative  Law  Judge,  following  a 
hearing  on  a  show  cause  notice,  properly 

assessed  trespass  damages  and  suspended 

the  applicant's  grazing  privileges  until 
three  years  after  payment  of  the  damages. 

Eldon  L.  Smith,  8  IBLA  86  (Nov.  3,  1972) 

A  reduction  in  grazing  use  by  a  licensee  or 

permittee  is  proper  to  conform  the  use  to 
the  established  grazing  capacity  of  the 
federal  range. 

Lloyd  Pewonka,  James  Caves  and  H.  R.  Sudbrack, 
Roy  Kindle  and  Sons,  8  IBLA  303  (Dec.  7,  1972) 

When  necessary  to  reach  the  proper  stocking 
rate  of  an  allotment,  a  reduction  In 

grazing  privileges  from  1825  AUM's  to 
324  AUM's  in  a  single  year  may  be 
construed  as  not  Imposing  serious  hardshln 
upon  a  licensee  whose  grazing  use  of  the 
allotment  in  the  years  immediately  prior 
to  Imposition  of  the  cut  did  not  great lv 

exceed  324  AUM's  and  whose  operation 
consists  wholly  of  running  steer  calves 
bought  in  the  fall  of  the  year  and  sold 
during  the  following 

United  States  of  America  v.  John  W.  Nlcoll. 
4  IBLA  333  (Feb.  14,  1972) 

Base  property  qualifications  in  whole  or  in 
part,  will  be  lost  upon  the  failure  for 
any  two  consecutive  years  to  include  in 
any  application  for  a  license  or  permit 
or  renewal  thereof  the  entire  base  property 

qualifications  for  active,  nonuse,  or  com- 
bination of  active  and  nonuse. 

Bud  Burnaugh,  Appellant,  9  IBLA  6  (Jan.  10,  1973) 

The  determination  of  the  carrying  capacity, 

seasons  and  maximum  annual  period  of  use 
of  the  federal  range  in  a  grazing  district 
or  administrative  unit  is  committed  to  the 

local  Bureau  of  Land  Management  officials, 
and  their  findings  are  accepted  in  the 

absence  either  of  evidence  that  the  find- 
ings were  improperly  determined  or  of  a 

proper  showing  as  to  what  the  correct determination  should  have  been. 

Alvie  Holyoak  Estate  et  al . ,  9  IBLA  37 
(Jan.  11,  1973) 
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The  determination   of   the   carrying  capacity   of 
the   federal   range   in  a   grazing  district    is 
committed   to   the   local   Bureau  of   Land  Manage- 

ment officials,    and   their   findings   are   accepted 
in   the   absence   either  of   evidence   that   the 
findings  were    improperly   determined  or  of   a 
proper  showing  as   to  what    the   correct   deter- 

mination  should  have  been;    however,   where   a 
reduction   in   licensed   use   is   imposed  which 
is   greater   than  what    the   evidence   supports, 
the   reduction   in   licensed  use  will   be   adjusted 
upward  accordingly. 

E.    L.    Cord,    9   IBLA  17S    (Jan.    29,    1973) 

Where  a  permit  to  spray  the  public   land  with  a  chem- 
ical sage  brush  defoliant  would  only  have  been 

granted  subject  to  a  condition  that  grazing  of   the 
treated  lands  be  eusper  Led  for  a  minimum  of  one 
year,   a  grazing  licensee  who  willfully  engages  in 
such  a  spraying  program  without  seeking  proper  au- 

thorization to  do  so,    in  violation  of  a  regulation, 
will  not  be  alloved  thereby  to  avoid  the  grazing 
suspension  which  would  otherwise  have  been  Imposed. 

Bureau  of  Land  Management  (Appellant) ,  Diamond  Rim 
Ranch  (Appellee) ,  and  Bureau  of  Sports  Fisheries  and 
Wildlife,   Amicus   Curiae,    12   IBLA  358    (Aug.    17,    1973) 

Appeals   from  decisions   of  District  Managers   involving 
cancellation  of   section  3  grazing  privileges   should 
be  directed   to  an  Administrative  Lav  Judge  for  a 
hearing.      Where  appeals  of   that  nature  have  been 
mistakenly  sent   to   the  Board  of  Land   Appeals,    the 
case  will   be  remanded   to   the  appropriate  state 
office  of    the  Bureau  of  Land  Management   for   trans- 

mittal  to   the  hearings  division. 

Colorado   Preferred   Investment,   Ltd.,    16   IBLA  262 
(July  25,   1974) 

Under  43  CFR  4125.1-1(1) (4) ,   a  preference  right 
grazing   lease  will  be   terminated   pro   tanto 
upon   loss  of  control  by  the  lessee  of  non- 
Federal   lands  which  have  been  recognized   as 
the  basis  for   the  grazing  lease,   and  where 
lessee  has  not  applied   to  substitute  other 
preference   land  which  he  controls,    it   is  not 
necessary   to  consider  whether   sec.    4125.1-2(a) 
could  be  construed   to  authorize   substitution. 

Alan  G.   Haigh,    18   IBLA  242    (Dec.    31,    1974) 

Federal  range  to  agree  with  the  grazing  officials 
that  he  may  graze  on  the  surrounding  land  to  an 
extent  not  to  exceed  the  grazing  capacity  of  his 
land  in  consideration  of  his  granting  to  the 
Bureau  of  Land  Management  the  management  and 
control  of  his  land  for  grazing  purposes. 

A  refusal  by  grazing  officials  to  enter  into  an 
exchange -of-use  agreement  may  properly  be 

based  on  considerations  of  good  range  manage- 
ment and  where  it  is  not  shown  that  a  refusal 

was  not  so  based  the  refusal  cannot  be  charac- 
terized as  arbitrary. 

Nick  Chournos,   A-29932  (Feb.    24,    1965) 

Exchange-of-use  is  a  method  which  permits  live- 
stock operators  having  ownership  or  control  of 

non-Federal  land  interspersed  and  normally 
grazed  in  conjunction  with  the  surrounding 
Federal  range  to  agree  with  the  grazing  officials 
that  he  may  graze  on  the  surrounding  land  to  an 
extent  not  to  exceed  the  grazing  capacity  of  his 
land  in  consideration  of  his  granting  to  the 
Bureau  of  Land  Management  the  management 
and  control  of  his  land  for  grazing  purposes. 

Consummation  of  an  exchange  of  use  proposed  by 
a  livestock  operator  is  discretionary  on  the  part 
of  the  grazing  officials;  such  an  exchange  may 
not  be  consummated  unless  it  accords  with  the 

principles  of  good  range  management. 

The  rejection  of  an  application  for  exchange  of  use 
based  on  non- qualifying  land  does  not  deny  the 
applicant  any  rights  to  which  he  is  entitled 
under  the  Taylor  Grazing  Act. 

Alton  Morrell  and  Sons,   A-29569,   A-30094 
(Feb.    24,    1965)  72  I.  D.    100 

Where  grazing  privileges  have  been  exercised  in  the 
past  on  the  basis  of  an  agreement  whereby  the  use 
of  private  lands  in  one  pasture  has  been  exchanged 

for  the  use  of  federal  lands  in  another,   the  agree- 
ment may  properly  be  construed  either  as  an  ex- 

change of  the  use  of  an  area  of  land  for  the  priv- 
ilege of  using  another  designated  area  of  land  for 

grazing  or  as  an  exchange  of  the  use  of  the  first 
area  for  the  privilege  of  grazing  a  specified  num- 

ber of  animals  on  the  second. 

EXCHANGE   OF  USE 

Exchange-of-use  is  a  method  which  permits  live- 
stock operators  having  ownership  or  control  of 

non-Federal  land  interspersed  and  normally 
grazed  in  conjunction  with  the  surrounding 

David  Abel il.  ,    2  IBLA  87  (Mar.    26,    1971) 
78  I.  D.    86 
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The  district  manager  may  in  the  exercise  of  his 
discretion  refuse  to  allow  an  exchange  of  use  of 
lands  leased  by  a  licensee  in  an  area  in  which 
it  has  no  grazing  privileges  for  privileges  in  an area  allotted  to  it. 

Pall  Brothers  Sheep  Company  et  al. 
166  (Apr.    12,    1971) 

2  IBLA 

GRAZING  PERMITS   AND  LICENSES — Continued 

HEARINGS 

In  a  hearing  to  determine  an  appeal  from  a 
district  range  manager's  decision  in  which 
the  appellant  alleges  that  he  has  been  de- 

prived of  part  of  his  grazing  privileges,   the 
burden  is  upon  the  appellant  to  show  by  sub- 

stantial probative  evidence  that  his  rights 
have  been  impaired,   and  it  is  unnecessary  to 
examine  the  Bureau's  evidence  on  the  issues 
if  the  appellant's  evidence  does  not  sustain  his 

Where   a  District  Manager's  decision  granted  and  appli- cation for   exchange  of  use  of  grazing   lands  con- 
ditioned upon  the  applicant's   securing  a  range  line agreement   from  the  other  affected  range  users,   an 

appeal  asserting   that   said  decision  is  arbitrary and  capricious  or  an  abuse  of  discretion  will  be 
dismissed  where  appellant's   evidence  does  not  so demonstrate. 

Evart  Jensen    (Appellant),    Bureau  of   Land  Management 
(Appellee,    Clyde  L.    Dorius,   Morrell  Mathews,    Evan Memmott,   Nord  Memmott,   Ralph  Lund,   Noel  Robblns,   Alan 
Mathews  and  Parley  Ivle    (Interveners)  .    11   TRT.A   is?   

(Sept.    26,    1973)      " 

FEDERAL   RANGE   CODE 

The  provisions  of  the  Federal  Range  Code  dealing 
with  protests  to  a  decision  of  the  district 
manager  are  satisfied  if  a  person  is  notified  of 
his  right  to  protest  from  an  initial  decision;  if 
however,    that  decision  is  changed  as  a  result  of 
another's  protest,    those  dissatisfied  with  the 
amended  decision  do  not  have  a  further  right  to 
a  protest  hearing,    but  must  take  an  appeal  as  the 
Range  Code  provides. 

Max  Tanner,    Cross  (X)  Ranch,    Warren  Rasmussen, 
Ross  Warburton,    Appellants,    Clarence  A.    Elquist, 
Intervenor,    2  IBLA  183  (Apr.    22.    1971)  78  I.  D.    134 

HEARING  EXAMINERS 

Where  pursuant  to  cooperative  agreements  for 
the  construction  of  a  fence  on  public  land 
between  appellant's  and  another's  allot- 

ments and  where  all  the  parties  have  com- 
plied with  the  terms  of  the  cooperative 

agreements,  a  request  for  partial  reim- 
bursement of  costs  on  an  equal  basis  may 

not  be  considered,  because  such  issues 
were  resolved  in  an  earlier  contract 
and  it  is  essentially  a  dispute,  if  any, 
between  private  parties;  and  neither  an 
Administrative  Law  Judge  nor  the  Board 
of  Land  Appeals  has  authority  to  direct 
payment  of  compensation. 

Phil  Hlllberry.  8  IBLA  428  (Dec.  21,  1972) 

burden. 

Harold  Babcock  et  al. A-30301  (June  16,    1965) 

In  a  hearing  to  determine  an  appeal  from  a 
district  range  manager's  decision  in  which  the 
appellant  alleges  that  he  has  been  deprived  of 
part  of  his  grazing  privileges,   the  burden  is 
upon  the  appellant  to  show  by  substantial  pro- 

bative evidence  that  his  rights  have  been  im- 

paired. 
Thomas  Ormachea  and  Michael  P.   Casey 
A-30599  (Nov.    1,    1966)  73  I.    D.  339 

A  party  who  challenges  the  Bureau  of  Land  Manage 
ment's  determination  of  grazing  qualifications 
of  others  or  of  itself  where  temporary  licenses 
had  previously  been  issued  has  the  burden  of 
proof  at  a  hearing  to  be  held  on  an  appeal  from 
the  determination  to  show  that  the  Bureau's 
determination  was  erroneous. 

Porter  Estate  Company.  A-30817  (Dec.    2,    1968) 

A  licensee  of  the  federal  range  who  appeals  from 

district  manager's  determination  of  the  area  o 
of  his  grazing  privileges  has  the  burden  of  pro 
show  by  substantial  evidence  that  his  rights  ha 
been  impaired  by  the  Bureau  action  and  that  th 
decision  was  improper. 

Joyce  Livestock  Company,    2   IBLA  322       (June  2, 

An  order  of  a  hearing  examiner  dismissing  an 
appeal  to  him,   Involving  the  partial  re- 

jection of  a  grazing  nonuae  application, 
which  order  was  baaed  upon  the  willful 
nonappearance  of  the  appellant  or  hla 
representative  at   the  hearing  scheduled, 
will  be  sustained. 

Ben  H.   Lyon  Estate  v.   State  Director  of  Idaho. 

5  IBLA  327   (Apr.    17,    1972)   



381 

GRAZING  PERMITS  AND  LICENSES 
— Continued 

GRAZING  PERMITS  AND  LICENSES 
— Continued 

HEARINGS— Continued 

In  a  hearing  to  determine  an  appeal  from  a 
decision  of  a  district  manager  in  which 

an  appellant  alleges  that  he  has  been 
deprived  of  grazing  privileges,  the  burden 
is  upon  the  appellant  to  show  by  substantial 
probative  evidence  that  his  rights  have  been 
impaired. 

Erwin  A.  Swanson.  Appellant  John  D.  Weber. 
Herman  C.  Weber  d/b/a  Weber  Brothers.  Intervenors. 
10  IBLA  33  (Feb.  22,  1973) 

RANGE   SURVEYS 

A  range  survey  will  not  be  disturbed  solely  on  the 

basis  of  charges  that  it  was  not  properly  con- 
ducted where  no  positive  evidence  is  submitted 

demonstrating  error  in  the  survey. 

Where  actual  use  information  of  a  controlled  area 

within  a  grazing  unit  is  not  available  and  may 
not  be  practical  to  obtain  within  the  immediate 
future,   and  where  the  conditions  are  not  fully 
comparable  with  a  unit  of  known  grazing 
capacity,   the  determination  of  the  grazing 
capacity  of  a  unit  of  the  federal  range  by  the 
district  manager  will  be  accepted  when  it  is 
based  upon  the  best  information  available, 
even  though  the  forage  acre  requirement  may 
not  have  been  determined  in  strict  conformity 
with  the  BLM  Manual. 

Melvin  Adams  et  al.  ,   A-30406  (Nov.    1,    1965) 

A  range  survey  conducted  by  Bureau  of  Land 
Management  personnel  will  be  upheld  if  no 
error  is  shown  in  the  survey  by  range  users 
challenging  a  reduction  in  their  grazing  priv- 

ileges based  upon  the  survey;  error  is  not 
shown  in  the  survey  merely  by  the  fact  that  a 
determination  of  the  carrying  capacity  of  the 
range  more  than  20  years  previously  is  more 
than  twice  as  great  as  that  determined  in  the 
later  survey  nor  by  the  fact  that  the  survey 
was  conducted,   with  reason  being  shown,   with- 

out the  use  of  control  pastures  to  determine 
proper  forage  acre  requirements  tc  be  used  as 
criteria  in  determining  the  carrying  capacity 
of  the  range. 

Western  States  Cattle  Company,   Inc.  ,   et  al. 
A-30572    (Oct.    10,    1966) 

RANGE   SURVEYS— Continued 

A  reduction  in  grazing  privileges  in  order  to 
conform  to  the  carrying  capacity  of  the  range 
will  not  be  disturbed  if  the  grazing  users  fail 
to  show  adequately  that  the  range  survey 
determining  the  carrying  capacity  is  in 
error,  and  that  a  reduction  is  not  necessary 
in  order  to  prevent  the  deterioration  of  the 
range  caused  by  overgrazing  and  drouth 
conditions. 

N.   X»   Meagher  and  Company,    et  al.  ,  A-30612 
(Dec.    12,    1966) 

On  remand  of  a  case  involving  the  award  of  grazing 
privileges  on  an  annual  basis,   the  applicant  can 
introduce  evidence  to  show  that  the  grazing 
capacity  of  the  range  has  improved  since  the 
date  of  the  range  survey  on  which  the  contested 
award  was  made;  however,   a  reduction  in 

grazing  privileges  based  on  a  range  survey  will 

not  be  changed  unless  the  applicant  can  demon- 
strate why  or  in  what  way  the  range  survey 

was  in  error. 

Lawrence  Edwards,   A-30696,  A-30705  (Apr.    21, 
1967)  74  I.  D.    120 

A  determination  of  the  grazing  capacity  of  a  unit 
of  the  Federal  range  will  not  be  disturbed  in 
the  absence  of  positive  evidence  of  error; 
where,   subsequent  to  the  conduct  of  a  survey 
of  the  grazing  capacity  of  a  unit  of  the  Federal 
range,   further  study  is  directed  to  ascertain 
the  forage  acre  requirement  applicable  to  that 
unit,   evidence  considered  in  a  proceeding  held 
to  determine  the  soundness  of  the  results  of 

such  study  is  properly  limited  to  that  which  has 

a  bearing  on  the  question  of  the  carrying 
capacity  of  the  range,  and  evidence  of  grazing 
trespass  within  the  unit,   of  improper  allocation 
of  grazing  privileges  among  licensed  users  of 
the  unit  or  of  other  irregularity  in  the  adminis- 

tration of  the  Federal  Range  Code,   none  of 
which  is  shown  to  reflect  upon  the  accuracy  of 

the  Bureau's  determination  of  grazing  capacity, 
is  properly  disregarded. 

Redd  Ranches,   A-30974 O.  J.   Cooper  et  al 

(Apr.    29,    1969) 

Where  a  grazing  allotment  includes  both  private  and 

federal  range  lands,   the  Bureau  of  Land  Manage- 
ment may  properly  determine  the  grazing  capacity 

of  all  of  the  lands  in  the  allotment  and  require,   as 
a  condition  to  the  issuance  of  a  permit  or  license 
to  graze  the  federal  range,    that  the  number  of 
livestock  using  the  private  lands  be  limited  to  the 
recognized  capacity  of  the  lands. 
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A  determination  of  the  carrying  capacity  of  a  unit  of 
range  by  the  Bureau  of  Land  Management  will  not 
be  disturbed  in  the  absence  of  positive  evidence 
of  error. 

David  Abel  et  al.  ,    2  1BLA  87  (Mar.   26.    1971) 
78  I.D.   86 

A  range   survey  by   the  Bureau  of  Land 
Management  determining  the  carrying 
capacity  of  a  federal  range   area  will 
not  be  disturbed  solely  on   the  basis 
of   charges   that   it  was  not  properly 
conducted  where  no  substantial  evidence 
is   submitted  demonstrating  error  in  the survey. 

Where   the  weight  of  expert    testimony  at  a 
hearing  relating  to   the   reduction  of 
grazing  privileges   indicates   the  carrying 
capacity   is   greater   than  the   figure 
established   by  a  Bureau  of  Land  Management 
range   survey,    the   case  will  be   remanded 
for   further  study   to  determine   accurately 
the  actual  carrying  capacity  of   the 
allotment   In  question. 

United  States   of  America  v.   John  W.   Mlcoll. 
4   IBLA  333   (Feb.    14,    1972) 

Midland  Livestock  Company  et   al 

(May   14,   1973)                  

TRESPASS 

10   IBLA  389 

In  cases  of  willful  trespasses  on  the  Federal  range 
a  reduction  or  suspension  of  grazing  privileges 
may  be  imposed  on  the  offender  in  addition  to 
the  assessment  of  monetary  damages. 

A  determination  by   the   Bureau  of   Land 
Management  of   the   carrying  capacity  of   a 
unit  of   the   federal   range  will  not  be  dis- 

turbed in  the   absence   of   positive   evidence 
of  error. 

United  States  v.   John  K.   Johnson.    8  IBLA  68 
(Oct.    26,    1972) 

A  determination  by   the  Bureau  of  Land 
Management   of   the   carrying   capacity   of 
a  unit  of   the   federal   range  will  not  be 
disturbed  in   the  absence   of   positive 
evidence  of  error. 

Lloyd  Pewonka.   James   Caves   and  H.    R.    Sudbrack, 
Roy  Kindle   and  Sons,   8  IBLA  303   (Dec.    7.    1972) 

range  survey  by   the  Bureau  of  Land  Management 
determining  the   carrying  capacity  of  a 
federal   range  area  will  not  be  disturbed 
solely  on  the  basis  of   charges   that   it  was 
not   properly   conducted  where  no  substantial 
evidence   is   submitted  demonstrating  error 
in  the   survey. 

Alvle  Holyoak  Estate,   et   al. 
(Jan.    11,    1973) 

9  IBLA  37 

A  range  survey  by  the  Bureau  of  Land  Manage- 
ment determining  the  carrying  capacity  of 

a  federal  range  area  will  not  be  disturbed 
solely  on  the  basis  of  charges  that  it  was 
not  properly  conducted  where  no  error  in 
the  survey  is  demonstrated. 

E.  L.  Cord.  9  IBLA  178  (Jan.  29,  1973) 

A  penalty  for  willful  trespass  of  a  suspension  of 
grazing  privileges  for  five  years  will  be  reduced 
to  a  reduction  of  privileges  by  40  percent  for 
five  years  where  the  circumstances  do  not 
appear  to  warrant  imposition  of  the  more  strin- 

gent penalty. 

Alton  Morrell  and  Sons,  A-29569,  A-30094 
(Feb.    24,    1965)  72  I.  D.    100 

A  grazing  licensee  is  properly  held  to  be  in  willful 
trespass  when  he  permits  his  livestock  to  re- 

main on  the  Federal  range  during  a  period  of 
time  when  he  has  no  license  for  such  use  and 

did  not  apply  for  one,   but  a  reduction  in  his 

future  grazing  privileges,   in  addition  to  assess- 
ment of  monetary  damages,  for  the  offense  will 

be  set  aside  when  the  record  shows  no  history 
of  prior  trespasses  or  flagrancy  in  the  trespass. 

Eldon  L.   Smith,   A-30944  (Oct.    15,    1968) 

Grazing  trespasses  committed  in  and  before  1953 
and  in  1965  and  1967  constitute  repeated  tres- 

passes for  which  a  reduction  in  grazing  privi- 
leges may  be  imposed,  but  where  they  are  not 

shown  to  have  been  willful  or  grossly  negligent, 
they  do  not  justify  imposing  as  a  penalty  for 
the  most  recent  trespass,  which  is  also  not 

shown  to  bewillful  or  grossly  negligent,   a  re- 
duction of  25  percent  in  grazing  privileges  for 

two  years;  a  10  percent  reduction  for  one  year 
is  sufficient. 

Evidence  only  that  a  trespass  took  place  is  not 
sufficient  to  establish  that  it  was  willful  or 

grossly  negligent. 

Edmund  and  Jessie  Walton,  A-31066  (May  27.  1969) 



383 
GRAZING  PERMITS  AND  LICENSES 

— Continued 

GRAZING  PERMITS   AND  LICENSES 
— Continued 

TRESPASS  — Cont inued TRESPASS — Cont  inued 

A  grazing  trespass  will  not  be  deemed  clearly  willful 

where  the  licensee's  conduct  in  committing  the 
trespass  is  consistent  with  his  view  of  the  date  on 

which  the  range  had  been  opened  to  grazing,  and 
the  evidence  that  he  knew  the  correct  date  is  not 

persuasive. 

Lawrence  F.  Bradbury.  2  1BLA  116  (Apr.  5. 

1971) 

A  grazing  trespass  will  not  be  deemed  clearly 

willful  where  two  separate,  almost  simulta- 
neous violations  of  short  duration  have 

occurred  followed  by  an  admittedly  willful 
violation  involving  only  one  cow  for  one  day. 

State  Director  for  Utah  v.  Edgar  Dunham, 

3  IBLA  155  (Aug.  31,  1971)    78  I.  D.  272 

A  finding  by  a  hearing  examiner  that  a  count 

of  horses  in  trespass  was  conducted  by 
qualified  employees  of  the  Bureau  of  Land 
Management  in  a  manner  calculated  to  reach 
an  accurate  result  will  not  be  disturbed 

•ven  though  the  permittee  offers  evidence 

of  another  count  performed  by  her  repre- 
sentatives in  a  different  manner  at  another 

time. 

A  revocation  of  the  grazing  privileges  of  a 
licensee  to  graze  horses  will  be  ordered 
where  the  Government  establishes  that  on 
three  separate  occasions  the  licensee  will- 

fully permitted  her  horses  to  trespass  upon 
federal  range,  both  within  and  without  her 
private  allotment,  and  it  is  not  feasible 
to  fence  a  portion  of  the  allotment  so  that 
her  horses  would  1>e  restrained. 

Mrs.  R.  W.  Hooper.  3  IBLA  330  (Oct.  20,  1971) 

Where  an  applicant  for  grazing  privileges 
has  failed  to  pay  assessed  damages  for 
a  grazing  trespass  which  assessment  has 
been  affirmed  by  the  Secretary  of  the 
Interior,  a  district  manager  properly 

conditioned  approval  of  the  applicant's 
application  upon  payment  of  his  outstanding 
trespass  damages.  No  license  or  permit 
will  be  Issued  or  renewed  until  payment 
of  any  amount  found  to  be  due  has  been 
offered. 

The  filing  of  a  court  action  to  review  a 
decision  of  this  Department  does  not 
automatically  suspend  the  effect  of  the 
decision.   This  Board,  however,  may  order 
a  suspension  of  the  decision  during  the 
pendency  of  the  court  action  if  justice 
will  thereby  be  served.   If  the  action 
challenges  the  assessment  of  damages 
for  a  grazing  trespass,  unless  the  court 

orders  otherwise,  the  grazing  applicant's 
failure  to  pay  the  assessed  damages  will 
generally  continue  to  serve  as  a  bar  to 
the  Issuance  of  any  privileges  to  him 
until  or  unless  the  court  finds  the  damages 
should  not  be  assessed. 

Eldon  L.  Smith,  5  IBLA  330  (Apr.  18,  1972) 79  I.D.  149 

Grazing  livestock  on  federal  public  lands 
in  excess  of  the  authorized  permit  use, 

or  without  an  appropriate  license  or 

permit,  constitutes  trespass  for  which 
damages  may  properly  be  assessed. 

Where  an  applicant  for  grazing  privileges 
has  failed  to  pay  damages  assessed  by 
the  Secretary  of  the  Interior  for  a 
grazing  trespass,  a  district  manager 

properly  conditioned  approval  of  the 

applicant's  application  upon  payment 
of  his  outstanding  trespass  damages. 

Where  it  has  been  determined  that  a  grazing 
trespass  on  the  Federal  range,  while  not 
clearly  willful  or  grossly  negligent,  is 
repeated,  the  regulation  requires  that  the 
forage  value  shall  be  computed  and  assessed 
at  $4  per  animal  unit  month  or  twice  the 
commercial  rate  if  such  amount  is  higher. 

When  the  commercial  rate  is  $4,  the  assess- 

ment of  damages  at*  $8  per  animal  unit  month 
for  repeated  trespasses  will  be  affirmed. 

Where  a  grazing  licensee  committed  eleven  grazing 
violations  during  the  period  1956-62  and  six 
violations  during  1967  and  1968,  the  six  vio- 

lations, although  not  found  to  be  clearly  willful 
or  grossly  negligent,  constitute  repeated  tres- 

passes for  which  a  reduction  in  grazing  priv- 
ileges may  be  Imposed  and  a  10%  reduction  tor 

one  year  is  justified. 

John  Cribble.  4  IBLA  134  (Dec.  3,  1971) 

Where  an  applicant  has  been  denied  grazing 
privileges  because  he  has  failed  to  pay 

trespass  damages  assessed  by  the  Secre- 
tary of  the  Interior  but,  despite  re- 

peated warnings  by  Bureau  of  Land  Manage- 
ment personnel,  he  willfully  and  repeated- 

ly grazed  his  livestock  in  trespass,  an 
Administrative  Law  Judge,  following  a 
hearing  on  a  show  cause  notice,  properly 
assessed  trespass  damages  and  suspended 

the  applicant's  grazing  privileges  until 
three  years  after  payment  of  the  damages. 

Eldon  L.  Smith,  8  IBLA  86  (Nov.  3,  1972) 

Where  it  has  been  determined  that  a  grazing 
trespass  on  the  Federal  range  is  repeated 

or  clearly  willful,  the  value  of  the  for- 

age consumed  shall  be  'computed  and  assessed 
at  $4  per  animal-unit  month,  or  twice  the 
commercial  rate  if  such  amount  is  higher. 
Where  the  commercial  rate  is  $4,  the  assess- 

ment of  damages  shall  be  at  the  rate  of 

$8  per  animal-unit  month. 



384 

GRAZING  PERMITS   AND   LICENSES 
— Continued 

TRESPASS — Continued 

In    calculating   damages    for    trespass    on    the 
Federal   range  based   upon   the   amount    of 
forage    consumed,   whenever    fractional 
animal-unit  months   are   involved,    their 
sum  must  be  rounded   upward   to  arrive   at 
the    total   number   of   animal-unit   months 
for  which   the  damages   are    to  be  assessed. 

Where   a  grazing   licensee  with   a   record   of 
ten  trespass  violations   over  a  period 
of   three  years    commits   additional  viola- 

tions,  all   of  which   are   deemed   to  be 
repeated   trespasses,    a   reduction   in 
grazing  privileges  may  be  imposed   and 
a  20-percent   reduction  of   two  years   is 
justified. 

John  E.   Walton,    8  IBLA  237    (Nov.    29,    1972) 

GUAM — Continued 

GENERALLY — Cont  inued 

The  Buy  American  Act  does  not  apply  to  purchases 
by  the  Government  of  Guam  for  use  on  Guam. 

Suppliers  on  the  Island  of  Guam  are  considered 
domestic  sources  of  supply  under  the  Buy 

American  Act,   and  Guam  is  not  an  area  "out- 
side the  United  States"  for  the  purpose  of 

applying  bid  evaluation  standards  under  the 
Balance  of  Payments  Program. 

Procurement  of  the  Government  of  Guam  -  Appli- 
cability of  the  Buy  American  Act  and  Federal 

Procurement  Regulations  System.    M-36713 
(Oct.    30.    1967)  74  I.  D.    365 

Where  a  permit   to  spray  the  public   land  with  a  chem- 
ical sage  brush  defoliant  would  only  have  been 

granted  subject   to  a  condition  that  grazing  of   the 
treated  lands  be  suspended   for  a  minimum  of  one 
year,   a  grazing   licensee  who  willfully  engages   in 
such  a  spraying  program  without   seeking  proper   au- 

thorization to  do  so,   in  violation  of  a  regulation, 
will  not  be  allowed   thereby  to  avoid   the  grazing 
suspension  which  would  otherwise  have  been   imposed. 

Bureau  of  Land  Management  (Appellant),  Diamond  Ring 

Ranch'  (Appellee),  and  Bureau  of  Sports  Fisheries  and 
Wildlife,   Amicus   Curiae,    12   IBLA  358    (Aug.    17,    1973) 

Where  licensee  grazed  cattle  without  permission 
or  clearance  in  a  certain  pasture  as  a  result 
of  extenuating  circumstances,  such  act  is  held 
to  constitute  technical  trespass  and  licensee 
is  liable  for  single  damages  of  $2  per  AUM  and 
is  not  otherwise  subject   to  disciplinary  action. 

State  Director   for  Utah  v.   Chynoweth  Brothers, 
17   IBLA  113   (Sept.    11,   1974) 

HEARINGS 

(See  also  Administrative  Procedure, 
Federal  Coal  Mine  Health  and  Safety 
Act  of   1969,   Federal  Metal   and 
Nonmetallic  Mine  Safety  Act, 
Geothermal  Leases,   Grazing  Permits 
and  Licenses,  Indian  Probate,  Mining 
Claims,   Multiple  Mineral  Development 
Act,   Rules  of  Practice,    Surface 
Resources  Act,   Water  Pollution Control) 

A  hearing  will   not   be   granted    in  connection 
with   a  desert    land  entry   .innlic.it  ion  whera 
the   applicant    fails    to   allege    facts   which, 
if   proved,    would   entitle   him   to    favorable 
consideration  of  his    application. 

Leroy   Martin.    4   IBLA   160    (Dec.    17,    I'm) 

GUAM 

GENERALLY 

Guam  does  not  fall  within  the  term  "executive 
agency"  as  used  in  the  Federal  Property  and 
Administrative  Services  Act  and  the  imple- 

menting Federal  Procurement  Regulations. 

A  trade  or  manufacturing  site  claim  is  not 
to  be  canceled  for  defects  not  appearing 
on  the  face  of  the  record  without  giving 
the  claimant  an  opportunity  to  be  heard. 
43  U.S.C.    §   687a   (1970). 

On  appeal   from   the  rejection  of  a  trade  and 
manufactur     .g  site   application,    the  case 
will  be  remanded   for  hearing  when  it   appears 
that  a  hearing  is  necessary   to  determine 
whether  the  applicant  has   occupied   the 
site   for  the  purposes   of   trade,   manu- 

facture or  other  productive   industry   and 
has   established  on  the   land  improvements 
needed  in   the   prosecution  of   such   activities. 
43  U.S.C.    S   687a   (1970). 

Don  E.   Jonz.    5  IBLA  204    (Mar.    20,    1972) 
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An  order  of  a  hearing  examiner  dismissing  an 

appeal  to  him,  involving  the  partial  re- 
jection of  a  grazing  nonuse  application, 

which  order  was  based  upon  the  willful 
nonappearance  of  the  appellant  or  his 
representative  at  the  hearing  scheduled, 
will  be  sustained. 

Ben  H.  Lyon  Estate  v.  State  Director  of  Idaho, 
5  JBLA  327  (Apr.  17,  1972) 

Where  a  decision  by  the  land  office  is  based 
on  an  erroneous  interpretation  of  the  law, 
the  matter  will  be  remanded  for  reexamina- 

tion by  the  land  office.   If  the  matter  then 
cannot  be  resolved,  a  contest  should  be 
entered  and  a  hearing  ordered. 

David  A.  Burns,  6  IBLA  171  (June  15,  1972) 

A  report  of  field  examination  is  not  evidence 

on  which  a  desert  land  final  proof  may  be 
rejected  and  the  entry  cancelled.  Where 
final  proof  asserts  full  compliance  with  the 
law,  and  its  showings  are  questioned,  a  con- 

test complaint  should  be  initiated  to  afford 

the  entryman  an  opportunity  for  a  hearing. 

Calvin  L.  Howard.  6  IBLA  285  (June  30,  1972) 

Where  there  were  no  outstanding  permits,  leases 
or  applications  for  leases  for  minerals  sub- 

ject to  the  Mineral  Leasing  Act  of  1920,  as 
amended,  30  U.S.C.  §  181  et  se£.  (1970), 
when  mining  claims  were  located  in  1945  and 
1952,  but  the  Geological  Survey  in  1968  has 
reported  that  the  lands  were  known  to  be 

valuable  for  leasable  minerals  subject  to 
that  Act  since  1920,  a  mining  claimant  is 
entitled  to  a  hearing  on  the  question  of 
the  known  mineral  character  of  the  land 
at  the  time  his  claims  were  located  before 
the  claims  can  be  declared  void  ab  Initio 
for  his  failure  to  file  amended  locations 

as  required  to  take  advantage  of  the  bene- 
fits of  section  1  of  the  Multiple  Mineral 

Development  Act  of  August  13,  1954,  30  U.S.C. 
S  521  (1970). 

Merltt  N.  Barton.  6  IBLA  293  (July  7,  1972) 

79  I.D.  431A 

Where  a  factual  dispute  exists  on  appeal  from 
rejection  of  a  trade  and  manufacturing  site 
application,  the  case  will  be  remanded  for 
a  hearing  to  resolve  disputed  issues  and 
determine  if  the  applicant  has  occupied  the 
site  for  the  purposes  of  trade,  manufacture, 

or  other  productive  industry  and  has  estab- 
lished on  the  land  improvements  needed  in 

the  prosecution  of  such  activities. 

Frontier  Rock  &  Sand,  Inc.,  8  IBLA  112 
(Nov.  14,  1972) 

A  mining  claimant  is  not  entitled  to  a 
hearing  before  his  claim  can  be  declared 
invalid  for  having  been  located  on  land 
which  is  segregated  from  location. 

A  hearing  will  not  be  granted  in  connection 
with  a  headquarters  site  application  where 
the  applicant  fails  to  allege  probative 
facts  which  if  proved  would  entitle  her  to 
favorable  consideration  of  her  application. 

Kathleen  M.  Smyth,  8  IBLA  425  (Dec.  20,  1972) 

Where  on  appeal  the  dispositive  issues 
are  issues  of  law  rather  than  fact, 
a  request  for  a  hearing  under  43  CFR 
4.415  will  be  denied. 

Elsie  V.  Farlngton,  9  IBLA  191  (Jan  29,  1973) 

Evidence  offered  on  appeal  by  an  amicus  curiae  may 
not  be  considered  to  the  extent  that  it  includes 

new  evidence  not  adduced  at  the  hearing,  except  for 

the  limited  purpose  of  determining  whether  a  new 
hearing  should  be  ordered. 

Bureau  of  Land  Management  (Appellant) ,  Diamond  Ring 

Ranch  (Appellee) ,  and  Bureau  of  Sports  Fisheries  and 
Wildlife,  Amicus  Curiae,  12  IBLA  358  (Aug.  17,  1973) 

Where  one  who  protests  the  performance  and  acceptance 
of  a  survey  of  land,  identified  by  the  cadastral 

engineer  making  the  survey  as  public  domain  land, 
offers  probative  evidence  that  the  land  is  not  in 
fact  federally  owned,  a  hearing  will  be  ordered  to 
receive  and  consider  such  evidence  and  to  ascertain 
the  facts. 

Stanley  G.  West,  14  IBLA  26  (Nov.  28,  1973) 

It  is  not  prejudicial  error  to  refuse  to  postpone  a 
hearing  in  response  to  an  oral  request  made  at  the 
hearing  where  there  is  no  showing  that  the  request 

is  necessitated  by  an  extreme  emergency  which  could 
not  have  been  anticipated  «nd  which  justifies  be- 

yond question  the  granting  of  the  postponement. 

United  State«  v.  Ramsher  Mining  and  Engineering  Com- 
pany, Little  Bear  Canyon  Park,  Intervenor,  14  IBLA  32 

(Dec.  3,  1973) 

The  Administrative  Procedure  Act  requires  an  agency 
to  give  all  interested  parties  an  opportunity  to 

participate  in  an  adjudication  where  time  and  pub- 
lic interest  permit. 

City  of  Phoenix  v.  Alvin  B.  Reeves,  et  al. , 
14  IBLA  315  (Feb.  1,  1974)         81  I.D.  65 

Where  a  party  specially  appears  at  a  contest  nearing 
for  the  purpose  of  challenging  the  jurisdiction 
of  the  hearing  officer  and  otherwise  declines  to 

participate  in  the  contest  hearing,  the  require- 
ments of  proper  notice  and  an  adequate  opportunity 

for  a  hearing  have  been  met. 

United  States  v.  John  W.  Howard,  et  al. ,  15  IBLA  139 
(Mar.  20,  1974) 

Rudolph  Chase  and  Raymond  W.  Voss ,  8  IBLA  351 
(Dec.  11,  1972) 
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A  protester  against  a  private  exchange  who 
has  no  legally  cognizable  conflicting  rights 

in  the  selected  land  has  no  right  to  a  for- 
mal hearing  under  the  Administrative  Proce- 
dure Act,  5  U.S.C.  5  554  (1970),  or  on  due 

process  grounds  when  his  protest  is  consid- 
ered in  accordance  with  the  rules  of  this 

Department . 

Essex  International, 

(Apr.  16,  1974) 

Inc. 15  IBLA  232 

81  I.D.  187 

The  cancellation  of  a  homestead  entry  and  the 
rejection  of  the  final  proof  are  proper  whei 
the  final  proof  on  its  face  shows  a  failure  by 
the  entr/man  to  satisfy  the  residence  require- 

ment of  the  homestead  law. 

Hicks  Eugene  Read.  15  IBLA  403  (June  4,  1974) 

Where  a  factual  dispute  exists,  a  report  of  a 
field  examination  cannot  serve  alone  as  the 
basis  for  a  final  action  of  cancellation  of 

a  trade  and  manufacturing  site  application, 
in  whole  or  in  part,  in  the  absence  of  a 
hearing  being  afforded.   If  a  purchase 
application  for  the  site  shows  prima  facie 
compliance  with  the  law  and  a  factual  dispute 
exists  on  appeal  as  to  the  area  of  entitlement, 
the  applicant  must  be  given  an  opportunity 
for  a  hearing  before  his  application  can  be 
rejected. 

Lavlna  Jo  King.  17  IBLA  309  (Oct.  7,  1974) 

Where  the  evidence  adduced  at  the  hearing  of 
the  contest  of  the  validity  of  a  mining  claim 
is  inadeauate  to  establish  whether  the  claimants 

have  earned  the  right  to  receive  a  patent  pur- 
suant to  30  U.S.C.  5  38  (1970),  the  case  will 

be  remanded  for  the  taking  of  further  evidence 
and  the  rendering  of  a  decision  limited  to 
that  issue. 

United  States  v.  Mike  Guzman,  Sr.  and  Mike 
Guzman,  Jr.,  18  IBLA  109  (Dec.  5,  1974) 

81  I.D.  685 

Where  on  appeal  from  a  rejection  in  whole  or 
in  part  of  a  trade  and  manufacturing  site 
purchase  application  appellant  alleges  use 
and  Improvements  on  a  portion  of  the  rejected 
area  which  disputes  the  factual  bases  for 
rejection,  the  case  will  be  remanded  for 
the  initiation  of  contest  proceedings  to 
obtain  evidence  upon  which  to  determine 
whether  the  requirements  have  been  met,  and 
the  extent  of  qualifying  acreage,  if  any. 

Bythel  J.  Compton,  18  IBLA  148  (Pec.  13,  1974) 

HOMESTEADS  (ORDINARY) 
(See  also  Additional  Homesteads, 
Enlarged  Homesteads,  Reclamation 

Homesteads,  Soldiers'  Additional 
Homesteads,  Stock-Raising  Homesteads) 

GENERALLY 

Where  a  homestead  entryman  improperly  appeals 
from  action  of  the  land  office  affording  him  an 
opportunity  to  file  final  proof  as  directed  by  a 
Departmental  decision  and  he  later,  after  a 
decision  by  the  land  office  canceling  his  entry 
for  his  failure  to  submit  such  proof,   objects  to 
the  decision  on  the  ground  that  he  has  an  appeal 
pending  from  the  earlier  land  office  action,   his 
objection  may  be  considered  as  a  notice  of 
appeal  from  the  decision  of  cancellation. 

William  Dittman,  A-30240  (Jan.    26,    1965) 

At  the  expiration  of  two  years  after  the  issuance 
of  a  receipt  upon  the  final  entry  of  a  tract  of 
land  under  the  homestead  laws  the  entryman  is 
entitled  to  receive  a  patent  if  there  is  no 
pending  contest  or  protest  against  the  validity 
of  the  entry  at  that  time,   but,    in  Alaska,  where 
notice  of  the  filing  of  final  proof  has  not  been 

published  during  the  2-year  period,    the  issu- 
ance of  a  patent  will  be  postponed  until  after 

notice  has  been  published  and  the  period  for  the 
filing  of  adverse  claims  has  expired. 

Henry  King  Middleton,  Jr. A-30059  (Jan.    28, 1966) 

73  I.D.    25 

At  the  expiration  of  two  years  after  the  issuance 
of  a  receipt  upon  the  final  entry  of  a  tract  of 
land  under  the  homestead  laws,    the  entryman 
is  entitled  to  receive  a  patent  if  there  is  no 
pending  contest  or  protest  against  the  validity 
of  the  entry  at  that  time  and,    in  Alaska,    if 

notice  of  the  filing  of  final  proof  has  been  pub- 
lished and  no  adverse  claim  has  been  filed 

during  the  period  provided  for  asserting  such 
claims. 

Willie  L.    Seely,    A-30104  (Mar.    1,    1966) 

An  Indian  allotment  under  section  4  of  the 
General  Allotment  Act  of  1887,   24  Stat.    389, 
as  amended,    25  U.  S.  C.  .    sec.    334(1964), 

is  not  a  "homestead  entry"  as  that  term  is 
used  in  section  3  of  the  Oregon -California 
Railroad  Grant  Act  of  1937,    50  Stat.    875, 
43  U.S.C,    sec.    1181c  (1964). 

Indian  Allotments  on  O  and  C  Lands,    M-36697 
(Oct.    7,    1966) 
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GENERALLY — Continued 

HOMESTEADS    (ORDINARY)— Continued 

GENERALLY—Cont  inued 

This  Department  has  no  authority  to  extend  the 
life  of  a  homestead  entry  beyond  the  limits 
prescribed  by  statute,   and  a  request  for  such 
extension  is  properly  denied. 

Arnold  H.    Echola,   A-30831  (Nov.    16,    1967) 

Where    a   contest   record   clearly   establishes 
that    the  house   on   a   homestead  entry   Is 
not   habitable   at   the   time   of   final  proof, 
the  entry   must  be   canceled. 

United   States  v.    Leonard   F.    Nelson,    8   IBLA  294 
(Dec.    6,    1972) 

The  fact  that  desert-type  homestead  entries  may 
have  been  patented  without  a  showing  of  irriga- 

tion of  the  entries  does  not  warrant  the  patent- 
ing of  another  entry  in  the  same  area  where 

irrigation  is  necessary  in  a  year  of  normal 
precipitation  to  raise  a  successful  crop,    the 
entryman  did  not  irrigate  any  of  the  crops 
planted  on  his  entry,    and  every  crop  dried  out 
for  lack  of  moisture. 

United  States  v.    Alvin  M.    May,    A-30675 
(July  25,    1968) 

The  Indian  Homestead  Acts  and  section  4  of  the 
General  Allotment  Act  are  settlement   acts  within 
the  framework  of  other  settlement  laws  pertaining 

to  the  public  lands,   and  the  practice,   rules 
and  decisions  regarding  white  settlers  on  the 
public  lands  have   been  applied   to   them  with 
certain  reasonable  modifications  taking  into 

account   Indian  habits,   character,   and  dis- 
position. 

Navajo  Tribe  of   Indians  v.    State  of  Utah,   12   IBLA  1 

(June  29,   1973)  80  I.D.   441 

The  oil  and  gas  deposits  underlying   the  right- 
of-way  granted  to  a  railroad   company  pur- 

suant  to   the  Acts  of  July   1,   1862,   or 
July  2,   1864,   remain  in  the  United  States, 
even   though   the   lands    traversed   by   the 
right-of-way  were   later  patented   pursuant 
to  the  general  homestead   laws  without   any 
specific  reservation  of   the  minerals. 

George  W.   Zarak  et  al..   Cardinal  Petroleum 
Company,    4   IBLA   82    (Nov.    10,    1971) 

When  s  homestead  entry  has  been  canceled   for 
failure   to  submit    timely   final   proof   and 
reinstatement  has  been  denied  and  It  appears 
that    there   are  mit ipat lng   circumstances    for 
failure   to   file   timely    final   proof,    the 
entry  will  be   reinstated  and   the   case 
remanded   for   further  consideration  in 
sccordance  with   equitable  adjudication. 

Juanlta  J.   Anderson,   4  IBLA  170   (Dec.    23,   1971) 

This  Department  has  no  authority  to  extend 
the  life  of  a  homestead  entry  beyond  the 
limits  prescribed  by  statute,  and  a  re- 

quest for  an  extension  beyond  the  five- 
year  statutory  lifetime  of  an  entry  is 
properly   denied. 

Where  an  entryman  requests   an  extension  of 
time   in  which   to   file   final  proof   and 
asserts    that  he  needs   the  extension   as 
additional   time   In  which   to  comply  with 
the   residence  and  other  requirements  of 
the  homestead  law,    the  extension  will  not 
be  granted  and  the  entry  will  be  can- 
celed. 

Robert  J.   Crawford.   6   IBLA  154    (June  8,    1972) 

Where  an  entryman  requests  .an  extension  of   time  in 
which  to  file  final  proof  and  asserts   that  he  needs 
the  extension  to  comply  with  Che  residence  and 
cultivation  requirements  of   the  homestead  law,    the 
extension  will  not  be  granted  and   the  entry  will 
be  properly  canceled. 

Jack  H.    Carlisle,    13  IBLA  95   (Sept.    24,   1973) 

A  settler  upon  public   land  who  fails   to  make  entry 
within  three  months  from  date  of   the  filing  of  sup- 

plemental plat  of   survey  where  the  settlement   Is 
upon  unsurveyed  land  forfeits  his  right   to  a  home- 

stead entry  thereon  where  the  land  subsequently  has 
been  withdrawn   from  all   forms  of   disposition  under 
the  public  land   laws. 

Vera  Potter.   13  IBLA  131   (Sept.    25,   1973) 

The   inability  of   an  entryman   to  meet    the   financial 
demands  of   residing  upon  and   developing  his 
entry   is  not   a  circumstance  which  will   excuse 
his  noncompliance  with   the  requirements  of 
the   law  and   regulations. 

Hicks  Eugene  Read.    15   IBLA  403    (June   4,    1974) 

Settlement  on   land  under   the  homestead   laws  marks 
the   initiation  of   an  entry  which  has   a  maximum 
life  of   five  years.      Acts   performed    thereafter 
in  purported   compliance  with  the  homestead 
laws  avail   the  entryman  nothing. 

The  homestead   law  envisages   entry   thereunder   for 
the  purpose  of    farming.      If   one  enters   public 
lands  under   such   law,   knowing   that   the 

cultivability  of    the   land   is   "Very  Marginal   & 
Not   Practical,"  he   is  not  manifesting   the  good 
faith   required  by   that   law. 

Boyd  W.   Haynes,    16   IBLA  6    (June   14,    1974) 
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HOMESTEADS    (ORDINARY)— Continued 

APPLICATIONS— Cont  inued 

No  person  shall  be  permitted  to  make  homestead 

entry  or  settle  upon  lands  reserved  for  ir- 
rigation purposes  until  the  Secretary  of  the 

Interior  shall  have  established  the  unit  of 

acreage  per  entry  and  publicly  announced  the 
availability  of  water  for  irrigation. 

Carl  P.  Qualman,  et  al.t  18  IBLA  83  (Nov.  26, 

Where  a  public  land  order  creates  a  temporary  prefer- 
ence In  the  State  of  Alaska  to  select  any  vacant, 

unreserved  and  unappropriated  public  land  in  the 

atate,  and  where  the  State  timely  selects  a  partic- 
ular tract  of  land,  that  land  is  segregated  from 

appropriations  based  upon  application  or  settlement 
and  location  as  a  requirement  of  regulation,  and  a 

later-filed,  conflicting  application  for  homestead 
entry  must  be  rejected. 

Terry  W.  Olson,  13  IBLA  323  (Nov.  5,  1973) 

AMENDMENT 

The  amendment  of  the  land  description  in  a  home- 
stead entry,  three  years  into  the  entry,  to 

comport  with  the  newly  filed  survey  plat  for 
the  township  does  not  constitute  the  filing 
of  a  new  entry  running  from  the  date  of  the 
amendment . 

Flonie  Thomas,  18  IBLA  7  (Nov.  7,  1974) 

When  lands  have  been  granted  according  to  an  official 
plat  of  survey  and  for  a  total  area  equal  to  that 

shown  on  a  duly  returned  and  approved  plat  of  sur- 
vey and  when  no  question  has  been  raised  about  the 

situs  of  any  survey  monument  delineating  the 
boundaries  of  the  sections  involved,  there  is  no 
hiatus  within  these  sections  and  homestead  entry 

application  premised  on  the  existence  of  such  a 
hiatus  is  properly  rejected. 

William  L.  Short,  Jr.,  14  IBLA  229  (Jan.  24,  1974) 

APPLICANTS 

The  owner  of  one-half  of  1,   480  acres  of  land  is 
properly  found  to  be  the  owner  of  at  least 
740  acres  of  land  and,  therefore,   not  quali- 

fied to  make  entry  under  the  homestead  laws 
of  the  United  States. 

Beryl  L.   Kleitz,   A-30344  (July  23,    1965) 

No  matter  what   an  entryman   intended  when  he   filed 
an  amended   land  description  after  erroneously 
residing  and  working  on  other  lands,   such  fil- 

ing  could  not   have  been  considered  a  new   filing 
since   the  lands  described  were  withdrawn  from 
entry  between   the   time  of   the  original   filing 
and   the   time  of   the   filing  of  the  amended 
description. 

Flonie  Thomas,    18   IBLA  7    (Nov.    7,    1974) 

APPLICATIONS 

Action  of  the  Secretary  of  the  Interior  in  vacating 

a  Bureau  of  Land  Management  decision  re- 
jecting a  homestead  application  on  classifica- 

tion grounds  and  remanding  the  case  to  the 
Bureau  for  allowance  of  the  application  if  all 

else  be  regular  does  not  constitute  an  allow- 
ance of  a  homestead  entry  or  otherwise  pre- 
clude the  Secretary  from  later  reconsidering 

whether  the  classification  of  the  land  for  home- 
stead purposes  is  proper  and  finally  rejecting 

the  application  upon  making  an  adverse  classi- 
fication. 

Edwin  H.    Richardson,   A-30.639  (Aug.    3] 

.967) 

A  homestead  application  filed  for  lands  which 
are  withdrawn  for  reclamation  purposes  and 
segregated  by  a  classification  to  retain 

the  land  for  multiple-use  management  must 
be  rejected. 

Curtis  Wheeler,  Billy  J.  Wheeler,  8  IBLA  148 
(Nov.  16,  1972) 

CANCELLATION  OF  ENTRY 

When  notice  has  been  given  to  a  homestead 
entryman  that  the  statutory  life  of  his  entry  has 
expired  without  final  proof  being  filed  and  that 
such  proof  must  be  filed  within  a  set  time  or 
reasons  presented  as  to  why  the  entry  should  not 
be  canceled  for  failure  to  make  final  proof,   and 
the  entryman  falls  to  file  the  proof  or  make  any 
adequate  reasons,   the  entry  is  properly  canceled; 
however,   the  entryman  may  be  afforded  another 
opportunity  to  make  final  proof. 

William  Dittman,    A-30240  (Jan,    26,    1965) 

Where  a  showing  requiring  cancellation  of  an  entry 

is  made  in  a  private  contest  proceeding,  the  en- 
try will  be  canceled  regardless  of  the  motivation 

of  the  contestant  in  initiating  the  contest  and  the 

fact  that  the  contestant  may  not  be  able  to  estab- 
lish a  preference  right  of  entry. 

A  homestead  entr.y  is  properly  canceled  when  the 
entryman  fails  to  rebut  the  presumption  that 
arises  because  he  has  lived  alone  upon  his  entry 
and  his  wife  elsewhere  that  he  has  not  in  good 
faith  established  his  residence  upon  the  entry. 
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CANCELLATION  OF  ENTRY --Continued 

A  homestead  entry  is  properly  canceled  when 
evidence  presented  in  a  contest  shows  that  the 

entryman  has  not  cultivated  the  acreage  re- 
quired by  the  homestead  law. 

Carl  Glanville  v.    Donald  Penman,   A-30258 
(May  4,    1965) 

When  a  homestead  entry  has  been  canceled  for 
failure  to  submit  timely  final  proof  and 
reinstatement  denied  and  it  appears  that 
there  are  mitigating  circumstances  for 
failure  to  file  final  proof  and  that  final 
proof  may  show  that  the  entrywoman  has 
complied  or  substantially  complied  with  the 
requirements  of  the  homestead  law,   the 
entrywoman  should  be  permitted  to  file 
such  proof,   in  accordance  with  equitable 
adjudication. 

Ruth  Gary,    A-30329  (Aug.   6,   1965) 

A  homestead  entry  is  properly  canceled  for 
failure  of  the  entrywoman  to  meet  the  cultiva- 

tion requirements  where  the  evidence  shows 
that  she  merely  cleared  the  land  and  then 
broadcasted  seed  on  the  surface,   which  was 
covered  with  litter,   without  further  prepara- 

tion by  way  of  plowing,   disking,   or  otherwise 
tilling  the  ground  and  without  covering  the 
seed  after  it  was  sown. 

United  States  v.   Wilma  L.   Oldaker,   A-30378 
(Aug.    26,    1965) 

When  a  homestead  entryman  has  failed  to 
cultivate  l/8  of  his  entry  in  any  year  of 
his  entry  and  he  has  failed  to  apply 
artificial  irrigation  to  the  desert-type 
land  for  the  purported  cultivation  which 
he  did  do,   so  that  none  of  his  effort  can  be 
considered  to  have  been  bona  fide  cultiva- 

tion, his  final  proof  is  properly  rejected 
and  his  entry  canceled.. 

United  States  v.   Cecil  R.    Reed,   A-30354 
(Sept.    29,    1965) 

A  homestead  entry  is  properly  canceled  when  the 
entryman  admits  that  he  did  not  plant  the   re- 

quired 1/8  of  the  entry  during  the  third  year 
of  the  entry  and  the  evidence  shows  that  the 
claimed  area  of  cultivation  was  not  properly 
cleared  and  no  crop  was  expected  from  any 
of  the  planting  done  during  the  life  of  the  entry. 

United  States    v.    Robert  R.    Little,   Sr.  ,    A-30466 
(Jan.    18,    1966) 
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CANCELLATION  OF  ENTRY— Continued 

Where  the  acts  of  cultivation  performed  for  all 
but  one  year  of  the  life  of  a  homestead  entry 
consisted  of  sowing  seed  on  the  land  without 
disturbing  the  native  vegetation,    and  where  the 
entryman  failed  to  apply  artificial  irrigation  to 
desert-type  land,    without  which  he  could  not 
reasonably  expect  to  produce  a  crop,    his  efforts 
cannot  be  considered  to  have  been  cultivation, 
and  his  final  proof  is  properly  rejected  and 
the  entry  canceled. 

United  States 

(July  27,    1966) 
Richard  Dean  Lance,    A -30553 

73  I.  D.    21 

The  Department  does  not  have  authority  to  extend 
the  5-year  life  of  a  homestead  entry  to  permit  the 
entryman  to  construct  a  habitable  house  on  it 
after  the  expiration  of  the  5-year  period  and  an 
entry  will  be  canceled   if  the  entryman  concedes 
that  the  requirement  was  not  met  during  the 
5-year  life  of  the  entry. 

Mrs.   Harril  Berry.  A-31108  (Apr.    1,    1970) 

Where  the  house  in  which  the  entryman  claims  he 
maintained  his  residence  is  situated  in  a  noncon- 

tiguous subdivision  more  than  one-quarter  of  a 
mile  from  the  nearest  entered  land,    it  is  too  far 

removed  from  the  entry  to  show  compliance  with 
the  residence  requirements  of  the  homestead  law, 
and  the  entry  is  properly  canceled. 

Wells,    2  IBLA  247 
78  I.  D.    163 

United  States  v.    Rusaell  G. 

(May  10,    1971) 

When  a  homestead  entry  has  been  canceled   for 
failure   to  submit    timely  final  proof  and 
reinstatement   has   been   denied   and   It   appears 
that    there   are  mitigating   circumstances    for 
failure    to   file    timely    final   proof,    the 
entry  will  be  reinstated  and   the  case 
remanded    for   further   consideration    in 
accordance  with  equitable  adjudication. 

Juanlta  J.   Anderson,    4   IBLA  170    (Dec.    23,    1971) 

This  Department  has  no  authority  to  extend 
the  life  of  a  homestead  entry  beyond  the 
limits  prescribed  by  statute,  and  a  re- 

quest for  an  extension  beyond  the  five- 
year  statutory  lifetime  of  an  entry  is 
properly   denied. 

Where  an  entryman  requests   an  extension  of 
time   in  which   to   file   final  proof   and 
asserts   that  he  needs   the  extension  as 
additional   time   in  which   to  comply  with 
the  residence  and  other  requirements  of 
the  homestead  law,    the  extension  will  not 

be  granted  and  the  entry  will  be  can- 
celed. 

Robert  J.   Crawford,  6  IBLA  154   (June  8,   1972) 
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CANCELLATION  OF  ENTRY— Continued 

This  Department  does  not  have  authority  to 
extend  the  statutory  life  of  a  homestead 
entry  to  permit  the  entryman  to  construct 
a  habitable  house  on  it  after  the  expira- 

tion of  the  five  year  period,  and  the 
entry  will  be  canceled  if  appellant  falls 
to  have  a  habitable  house  on  the  entry  at 
the  time  for  submission  of  final  proof, 

absent  a  showing  that  equitable  adjudica- tion will  lie. 

HOMESTEADS    (ORDINARY)— Continued 

CLASSIFICATION 

A  homestead  application  will  be  rejected,  anda 
homestead  petition-application  will  be  denied, 
whe  re  it  is  dete  rmined  that  the  lands  involved  are 
potentially  valuable  for  residential,  commercial, 
or  othe  r  urban  or  community  use,  and  are  not 
suitable  for  agricultural  development. 

Cold  Spring  Ranches,    Inc., 

etc.    (DicT  20,  "1966J 

et  al.  ,    Nevada  058992 

A  homestead  entry  is  properly  canceled   for 
failure  of   the  entryman  to  meet  the  culti- 

vation requirements  where  he   admits   that 
he  merely  cleared  the   land  by  the  end  of 
the   fourth  year. 

A  homestead  entry   is  properly   canceled   for 
failure   of   the  entryman  to  meet   the   resi- 

dence requirements  of   the  homestead  law  in 
that   the   entryman  was   absent    from  the  home- 

stead  for  a  period  of   time  exceeding   five 
months  each  entry  year  and  notice  of  the 
absence  was  not   submitted   to  the   land   office 
as   prescribed  by  statute. 

Gene  L.   Brown,    7   IBLA  71   (Aug.    15,    1972) 

Where   a  contest   record  clearly   establishes 
that    the   house   on   a  homestead   entry   is 
not  habitable   at   the   time   of   final  proof, 
the  entry   must  be   canceled. 

United  States Leonard   F.    Nelson,    8   IBLA 
294      (Dec.    6,    1972) 

Where  an  ordinary  homestead  was   canceled  and  years 
later  was   reinstated,   but   notice   thereof  vu 
returned  unclaimed,    and  where  subsequently  the 
entryman,   as   an  assignee  of  a  farm  unit  within 
a  reclamation  project,    obtained  a  patent   for 
the   farm  unit,   he  thereby  is  no   longer  qualified 
to  perfect   any  other  homestead  entry  either 
under  the   Reclamation  Act   or  the  general  home- 

stead  lava,   and  It   la  proper  to   cancel   the  prior 
homestead  entry,    as   the   Reclamation   Act   contem- 

plates  that   one  person  or   family  shall   acquire 
only  one   farm  unit   and  the   reclamation  homestead 
regulations  provide   that   a   farm  unit  within  a 
reclamation  project   is   the  equivalent   of  a 
homestead  entry  of   160  acres  outside   of  a 
reclamation  project.      The  purpose  or  objective 
of  the   act   and  the  regulation  is   to  preclude   a 
person  or  family  from  ultimately  obtaining 
patent   to  lands   in  more   than  one   farm  unit   or 
obtaining  patent   to   lands   in   both   a   farm  unit 
and  an  ordinary  homestead. 

Mrs.    Hallie  Griffin,    13   IBLA  38   (Sept.    6,    1973) 

Where  an  entryman  requests  an  extension  of   time   in 
which   to   file   final   proof   and   asserts   that   he  needs 
the  extension  to  comply  with  the  residence  and 
cultivation   requirements  of    the  homestead   law,    the 
extension  will  not  be  granted  and   the  entry  will 
be  properly  canceled. 

Action  of  the  Secretary  of  the  Interior  in  vacating 
a  Bureau  of  Land  Management  decision  re- 

jecting a  homestead  application  on  classifica- 
tion grounds  and  remanding  the  case  to  the 

Bureau  for  allowance  of  the  application  if  all 

else  be  regular  does  not  constitute  an  allow- 
ance of  a  homestead  entry  or  otherwise  pre- 
clude the  Secretary  from  later  reconsidering 

whether  the  classification  of  the  land  for  home- 
stead purposes  is  proper  and  finally  rejecting 

the  application  upon  making  an  adverse  classi- 
fication. 

An  application  for  a  homestead  entry  of  a  tract  of 
land  near  a  growing  city,   which  subsequently 
is  annexed  by  the  city,   is  properly  rejected  in 

the  exercise  of  the  Secretary  of  the  Interior's 
discretionary  authority  to  classify  lands  under 
the  Taylor  Grazing  Act  where  the  land  is  not 
suitable  for  economical  agricultural  develop- 

ment because  of  several  adverse  factors  and 

is  principally  valuable  for  residential  subdivi- 
sion purposes. 

Kdwir:  H.    Rich  xrdson,   A-30639  (Aug.    31,    1967) 

An  application  for  a  homestead  entry  for  land  in  a 
national  forest  must  be  rejected  in  the  absence  of 
any  authority  in  the  Secretary  of  the  Interior  to 
permit  such  a  disposition. 

August   H.    Snvder.    1    IBLA  130    (Nov.    30,    1970) 

COMMUTATION 

A  homestead  final  proof  submitted  at  the  end  of 
the  fifth  entry  year,   whether  considered  as 

regular  or  commutation  proof,   must  be  re- 
jected and  the  entry  canceled  when  it  shows  on 

the  face  that  the  entryman  has  done  no  cultiva- 
tion at  all  in  the  fourth  and  fifth  entry  years. 

Pekka  Merikallio,   A-30892  (Mar.    5,    1968) 

Jack  H.  Carlisle,  13  IBLA  95  (Sept.  24,  1973) 
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It  was  proper  to  reject   an  alien '6   final  proof   for  a 
commuted  homestead  entry  where   the   governing  statute 

requires   that   "the  person  commuting  be   at   the   time 
a  citizen  of  the  United   States." 

Where   an  entryman   is   obliged   to  absent  himself   from 
his  homestead   for   six  weeks,    but    files   a   final  proof 
in   commutation   at    the  end  of   14   months   from  the 

establishment   of   residence,    the  six  weeks'    absence 
must  be  deducted   from  the  period  of  his   residence, 

as   the  regulation  directs,   "since  actual  presence 
on  the   land   for  not   less   than  14  months   is   re- 

quired." 
An  entryman  who   seeks   commutation  of  his  homestead 

entry  without   having  performed   the   requisite   culti- 
vation and  without   having   applied    for  a  reduction 

of  the   cultivation   requirement   as   prescribed   by 
regulation  must  be  held   to  have   failed  to   comply 
with   the   law. 

«fhere   the   final  proof  of  a  homestead  entryman   seeking 
commutation  shows   that   he  was   an   alien,    that   he   had 
not  met   the  minimum  requirements   of   residence   and 
cultivation,    that   he   discontinued  his   residence   on 
the  entry  14  months   and   8  days   after   it  was 
initiated  and  never   resumed   residence   thereon,    and 
it  appears   that  most,   if  not   all  of   these  deficien- 

cies  could  have  been  corrected  by  appellant's   con- 
tinuing efforts,   or  excused  upon  proper  application 

for  relief,  which  was  not   done,   the   case  presented 
Is  not  an  appropriate  one   for  equitable  adjudica- 

tion,  as   it    fails   to  demonstrate  substantial  good 
faith  compliance  with  the   requirements   as   a  whole. 

Rune  E.    S.    Safve,    13  IBLA  212    (Oct.    10,   1973) 

A  request   to   file   commuted  proof  will  be   rejected 
where   the   final  proof   fails   to  show  sufficient 
cultivation   to  meet   the   requirements    for   commuted 
proof. 

Flonie  Thomas,    18   IBLA  7    (Nov.    7,    1974) 

Where  a  showing  requiring  cancellation  of  an  entry 
is  made  in  a  private  contest  proceeding,   the  en- 

try will  be  canceled  regardless  of  the  motiva- 
tion of  the  contestant  in  initiating  the  contest  and 

the  fact  that  the  contestant  may  not  be  able  to 
establish  a  preference  right  of  entry. 

Carl  Glanville  v.    Donald  Penman,   A-30258 
(May  4,    1965) 

Under  the  Departmental  regulations  governing 
private  contests,   a  sufficient  contest  charge 
against  a  homestead  entry  must  allege  facts 
which,    if  proved,   would  require  cancellation 
of  the  entry,   and  an  allegation  that  an  entryman 

has  "cleared"  only  two  acres  cannot  be  read 
as  meaning  the  entryman  has  "cultivated"  two acres. 

Tommy  W.    Covington  v.    Ralph  H.    Long,   A-30339 
(Aug.    9,    1965) 

The  contention  of  a  homestead  entryman  tnat  he 
should  be  granted  a  new  hearing  because  he 
did  not  realize  the  full  purport  of  the  original 
hearing  and  he  should  have  been  permitted  to 
obtain  counsel  must  be   rejected  when  the  record 
shows  that  he  received  a  notice  of  hearing 
which  apprised  him  of  the  nature  of  the  hearing 
and  there  is  nothing  in  the   record  to  indicate 
that  the  entryman   requested  a  continuance  of 
the  hearing  at  the  time  in  order  to  obtain 
counsel  or  that  the  hearing  was   in  any  way 
unfair  or  not  in  accordance  with  the  standards 
established  for  such  hearings. 

United  States  v.    Robert  R.    Little,    Sr.  ,    A-30466 
(Jan.    18,    1966) 

CONTESTS 

A  charge  of  failure  to  cultivate  the  required 
acreage  within  the  second  year  of  a  homestead 
entry  is  not  sustained  where  the  evidence  is 
merely  that  persons  who  had  occasion  to  view 
and  be  on  the  land  occasionally  during  the 
crucial  period  did  not  see  any  cultivation  and 
the  entrywoman  testifies  positively  that  the 
necessary  cultivation  was  accomplished. 

Bertha  Mae  Tabbytite,    Glenn  M.   Clarke  v. 
Bertha  Mae  Tabbytite,   A-29636,   A-29938 
(Mar.    23,    1965)  72  I.  D.    124 

Ay\  affidavit  of  a  witness  corroborating  a  private 
contest  complaint  against  a  homestead  entry 
which  states  that  the  witness  knows  of  no  resi- 

dence or  cultivation  on  the  entry  is  not  insuf- 
ficient as  a  mere  conclusion  rather  than  a  state- 

ment of  fact  where  it  is  apparent  from  the  con- 
text of  the  statement  that  the  witness  is  stating 

that  he  has  not  observed  any  residence  or  culti- 
vation on  the  entry. 

A  private  contest  complaint  against  a  homestead 
entry  which  charges  failure  to  establish  residence 
on  the  entry  within  6  months  and  failure  to  culti- 

vate during  the  second  entry  year  is  not  defective 
because  it  does  not  negative  the  possibility  that 

the  entryman  might  have  obtained  a  6 -month  ex- 
tension to  establish  residence  or  that  he  might 

have  military  service  credit  for  cultivation. 

Robert  A.    Porter  v.   Samuel  E.    Morrell,    A-30562 
(June  29,    1966) 
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A  private  contest  is  properly  dismissed  where 
the  evidence  does  not  clearly,   unequivocally, 
and  convincingly  establish  the  allegation  that 
an  application  by  a  homestead  entryman  for  an 
extension  of  time  to  establish  residence  was 
fraudulently  obtained. 

Paul  Unruh  v.   Wesley  Laverne  Edwards,   A-30584 
(Sept.    21,    1966) 

The  recordation  of   a  notice  of   location  of  a 
homestead   settlement   claim  on  unsurveyed   lands 
in  Alaska  without   the   locator  actually  occu- 

pying  or   improving   the   land   is   a  mere   filing 
of  a  notice  of   intention  to  settle   thereon, 
and   one  who   contests   such  a   filing  has  no 
preferred  right  of   entry,   as   conferred  by 
the  Act  of  May   14,    1880,    in   the  event  such 
filing   is   subsequently  canceled. 

Donald  E.   White,    15   IBLA   382    (May   17,    1974) 

rA  charge  alleging  that  an  entry  was  made  by  the 
entryman  for  purposes  of  speculation  and  in 
collusion  with  others  for  the  benefit  of  others 
and  that  the  entryman  had  entered  into  an 
agreement  to  convey  all  or  a  portion  of  the  land 
contained  in  the  entry  states  adequate  grounds 
to  support  a  contest  and  is  not  a  mere  state- 

ment of  a  conclusion  of  law. 

A  charge  in  a  contest  complaint  which  alleges 

that  ib.e  land  in  the  entry  was  alienated  "lor 
purposes  not  authorized  as  public  purposes" 
states  a  conclusion  of  lav/  and  is  not  a  suffi- 

cient charge  under  departmental  regulations 
governing  private  contests. 

A  charge  that  an  entryman  has  not  cultivated  1/16 
of  the  land  in  his  entry  made  while  8  months  of 
the  second  entry  year  remain  is  premature 
and  will  not  sustain  a  contest. 

Reference  in  a  note  in  the  case  file  to  conversa- 
tions between  an  entryman  and  a  land  office 

employee  concerning  the  possibility  that  an 
entryman  has  conveyed  all  or  part  of  his  entry 
and  to  letters  of  the  contestant  or  others  re- 

ferring to  the  contestant  that  an  entry  was  made 
through  fraud  and  collusion  are  not  reasons 
shown  by  the  records  of  the  Bureau  of  Land 
Management  sufficient  to  bar  a  contest  charge 
that  the  entryman  has  agreed  to  convey  all  or 
part  of  the  land  in  his  entry. 

Allegations  made  by  a  contestant  in  an  appeal 
arising  after  the  filing  of  his  complaint  which 
purport  to  give  reasons  for  canceling  an  entry 
may  not  be  considered  as  part  of  the  contest 
complaint. 

Bernard  E.    Darling  v.    Charles  Lewellen, 
A-30885  (June   13,    1968) 

CULTIVATION 

A  charge  of  failure  to  cultivate  the  required 
acreage  within  the  second  year  of  a  homestead 
entry  is  not  sustained  where  the  evidence  is 
merely  that  persons  who  had  occasion  to  view 
and  be  on  the  land  occasionally  during  the 
crucial  period  did  not  see  any  cultivation  and 
the  entrywoman  testifies  positively  that  the 
necessary  cultivation  was  accomplished. 

Bertha  Mae  Tabbytite,  Glenn  M.  Clarke  v. 

Bertha  Mae  Tabbytite,  A-29636,  A-29938 
(Mar.    23,    1965)  72  I.  D.    124 

A  homestead  entry  is  properly  canceled  when 
evidence  presented  in  a  contest  shows  that  the 

entryman  has  not  cultivated  the  acreage  re- 
quired by  the  homestead  law. 

Carl  dlanville  v.   Donald  Penman,   A- 30258 

(May  4,    1965) 

A  homestead  entry  is  properly  canceled  for 

failure  of  the  entrywoman  to  meet  the  cultiva- 
tion requirements  where  the  evidence  shows 

that  she  merely  cleared  the  land  and  then 
broadcasted  seed  on  the  surface,   which  was 

covered  with  litter,   without  further  prepara- 
tion by  way  of  plowing,   disking,   or  otherwise 

tilling  the  ground  and  without  covering  the 
seed  after  it  was  sown. 

United  States 
Wilma  L.   Oldaker,    A-30378 

(Aug.    26,    1965) 

A  private  contest  against  a  "homestead"  for  which 
the  application  to  enter  and  notice  of  settlement 
have  been  rejected  because  the  lands  described 
were  covered  by  a  prior  State  selection  when 
the  application  for  homestead  entry  was  filed  and 
settlement  made  is  properly  dismissed  on  the 

grounds  that  the  entryman  had  no  claim  or  in- 
terest subject  to  attack  by  contest  and  that  a 

contest  does  not  lie  for  matters  shown  by  the 
records  of  the  Bureau  of  Land  Management. 

Dale  Johnson,  A-30806  (Sept.    17,    1968) 

When  the  United  States  has  initiated  a  contest 

against  a  homestead  entry  in  Alaska  charging 
failure  to  fulfill  the  cultivation  requirements 
of  the  homestead  law  and  subsequent  to  the 

hearing  held  pursuant  to  the  contest  it  can 

not  satisfactorily' be  determined  whether  the time  and  method  of  cultivation  employed  for 
the  particular  type  of  muskeg  land  involved, 
consisting  of  disking  the  land  without  turning 
over  the  vegetative  cover  and  later  seeding 
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the  land,   satisfied  the  homestead  law,   the 
case  will  be  remanded  for  developing  further 
evidence  on  the  issue. 

United  States  v.    Dale  Gladys  Garrett,   A-30394 
(Sept.    13,    1965) 

When  a  homestead  entryman  has  failed  to 
cultivate  l/8  of  his  entry  in  any  year  of 
his  entry  and  he  has  failed  to  apply 

artificial  irrigation  to  the  desert-type 
land  for  the  purported  cultivation  which 
he  did  do,  so  that  none  of  his  effort  can  be 
considered  to  have  been  bona  fide  cultiva- 

tion, his  final  proof  is  properly  rejected 
and  his  entry  canceled. 

Cultivation  of  a  homestead  entry  must  consist  of 
acts  and  be  done  in  such  a  manner  as  to  be 
reasonably  calculated  to  produce  profitable 
results,   and  where  the  land  is  arid  or  semiarid 
cultivation  which  will  meet  the  cultivation  re- 

quirements of  the  homestead  law  must,   of 
necessity,   include  the  application  of  such 
amounts  of  water  as  may  reasonably  be  re- 

quired to  produce  a  crop. 

United  States  v.   Cecil  R.   Reed,  A-30354 
(Sept.    29,    1965) 

A  homestead  entry  is  properly  canceled  when  the 
entryman  admits  that  he  did  not  plant  the  re- 

quired 1/8  of  the  entry  during  the  third  year 
of  the  entry  and  the  evidence  shows  that  the 
claimed  area  of  cultivation  was  not  properly 
cleared  and  no  crop  was  expected  from  any 
of  the  planting  done  during  the  life  of  the  entry. 

United  States Robert  R.    Little,    Sr.  ,    A-30466 
(Jan.    18,    1966) 

Cultivation  of  a  homestead  entry  must  consist 
ol  acts  and  be  done  in  such  a  manner  as  to  be 
reasonably  calculated  to  produce  profitable 
results,   and  where  the  land  is  arid  or 
semiarid  and  will  not,    in  a  normal  year, 
produce  a  crop  without  artificial  irrigation, 
cultivation  which  will  meet  the  cultivation 
requirements  of  the  homestead  law  must, 
of  necessity,    include  the  application  of  such 
amounts  of  water  as  may  reasonably 
be  required  to  produce  a  crop. 

Where  the  acts  of  cultivation  performed  for  all  but 
one  year  of  the  life  of  a  homestead  entry  con- 

sisted of  sowing  seed  on  the  land  without  dis- 
turbing the  native  vegetation,    and  jvhere  the 

entryman  failed  to  apply  artificial  irrigation  to 

desert-type  land,    without  which  he  could  not 
reasonably  expect  to  produce  a  crop,    his   efforts 
cannot  be  considered  to  have  been  cultivation, 
and  his  final  proof  is  properly  rejected  and  the 
entry  canceled. 

United  States  v . 

(July  27,    1966)" 

Richard  Dean  Lance, 
A-30553 

73  I.  D.    21 

The  cancellation  of  a  homestead  entry  in  Alaska 
and  the  rejection  of  final  proof  is  proper  where 
the  final  proof  on  its  face  shows  that  the  require- 

ments as  to  the  initiation  of  residence  and  as  to 
cultivation  have  not  been  met  by  the  entryman. 

Gai 

y  L.   Owen,   A-30768  (June  20,    1967) 

A  request  for  a  reduction  in  the  cultivation  require- 
ments of  the  homestead  laws  will  be  denied 

where  there  are  additional  areas  in  the  entry 
which  can  be  cultivated  and  where  the  alleged 
difficulties  of  access  to  such  areas  were  ascer- 

tainable at  the  time  of  entry. 

Donald  M.    Fell,   A-30862  (Feb.    21,    1968) 

A  homestead  final  proof  submitted  at  the  end  of 
the  fifth  entry  year,  whether  considered  as 
regular  or  commutation  proof,   must  be  re- 

jected and  the  entry  canceled  when  it  shows  on 

the  face  that  the  entryman  has  done  no 'cultiva- tion at  all  in  the  fourth  and  fifth  entry  years. 

Pekka  Merikallio,   A-30892  (Mar.    5,    1968) 

Where  a  homestead  entryman  asserts  circum- 
stances which,  if  established,  would  justify  the 

reduction  of  cultivation  required  to  be  perform- 
ed during  the  fourth  entry  year,  he  will  be  per- 

mitted to  submit  evidence  to  justify  a  reduction 
even  though  he  failed  to  submit  timely  notice 
of  his  misfortunes  following  their  occurrence. 

Earl  R.    Barnard,    A-30920  (May  27,    1968) 

In  a  contest  of  a  homestead  entry  by  the  Govern- 
ment on  the  grounds  that  the  entryman  did  not 

comply  with  the  cultivation  requirements  of  the 
homestead  law  in  that  he  failed  to  irrigate  in 
an  area  where  the  rainfall  is  inadequate  for 
successful  crop  production,    the  entry  is  prop- 

erly canceled  where  the  undisputed  evidence 
shows  that  in  each  of  the  4  entry  years  in  which 
cultivation  was  required  the  rainfall  was 
normal  and  each  crop  planted  dried  out  after  a 
good  start  because  of  lack  of  rainfall  and  lack 
of  any  irrigation  by  the  entryman. 
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The  fact  that  desert-type  homestead  entries  may 
have  been  patented  without  a  showing  of  irriga- 

tion of  the  entries  does  not  warrant  the  patent- 
ing of  another  entry  in  the  same  area  where 

irrigation  is  necessary  in  a  year  of  normal 
precipitation  to  raise  a  successful  crop,    the 
entryman  did  not  irrigate  any  of  the  crops 
planted  on  his  entry,    and  every  crop  dried  out 
for  lack  of  moisture. 

United  States Alvin  M.    May,    A-30675 
(July  25,    1968) 

Where  the  cultivation  attempted  on  muskeg  land  in 
Alaska  consisted  of  disking  and  seeding,   without 
removal  of  the  natural  vegetative  cover,   and  it 
appears  that  the  disking  resulted  only  in  the  slic- 

ing of  the  vegetative  mat  without  breaking  of  the 
underlying  soil,   the  cultivation  requirements  of 
the  homestead  law  have  not  been  satisfied,   and,  to 
the  extent  to  which  it  shows  such  cultivation, 
homestead  final  proof  is  properly  rejected. 

The  breaking,   planting  or  seeding  and  tillage  for  a 
crop  which  constitute  cultivation  of  the  soil  of  a 
homestead  entry  must  include  such  acts  and  be 
done  in  such  manner  as  to  be  reasonably  calculat- 

ed   to  produce  profitable  results;  where  it  appears 
that  land  has  been  disked  and  seeded  in  the  same 
manner  as  the  land  in  other  homestead  entries  in 
the  area  which  have  gone  to  patent,    and  where  it 
is  not  established  that  such  disking  and  seeding  is 
not  acceptable  practice  for  the  type  of  land  involv- 

ed    in  that  area,   the  entryman's  acts  may  be 
found  to  have  been  calculated  to  produce  profita- 

ble results  notwithstanding  his  failure  to  produce 
a  useful  crop. 

United  States  v.   Dale  Gladys  Garrett,   A-31064 
(May  28,    1970) 

Homestead  final  proof  showing  that  less  than  one- 
eighth  of  the  entry  was  cultivated  during  the  fifth 
entry  year  is  defective  on  its  face  and  is  subject 
to  rejection  unless  a  reduction  in  the  cultivation 
requirement  for  that  year  is  warranted,   or  unless 
the  entryman  relinquishes  sufficient  acreage  so 
that  the  amount  cultivated  constitutes  one-eighth 
of  the  entry. 

The  cultivation  requirements  for  one  year  of  a  home- 
stead entry  may  be  reduced  where  the  entryman 

suffers  some  misfortune  making  him  unable  to 
cultivate  that  year.     Unusual  weather  conditions 
preventing  him  from  cultivating  that  year  as  com- 

pared with  other  years  when  he  did  cultivate  may 

be  considered  a  misfortune.     An  entryman's  mis- 
understanding of  the  requirements  in  regulations 

will  not  constitute  a  misfortune. 

Action  rejecting  homestead  final  proof  may  be  sus- 
pended tj  permit  a  homestead  entryman  to  make 

further  showing  of  a  misfortune  which  may  have 
prevented  him  from  cultivating  the  required 
amount  of  acreage  for  the  fifth  year  of  his  home- stead entry. 

Robert  W.    Blondeau.    1   IBLA  8    (Sept.    22,    1970) 

Where   a  homestead  entry   is  made   on  permafrost 
lands,    for  which  entry   the  entryman   is  en- 

titled to   two  years   credit   for  his  military 
service,    to  be  allocated  to  his  second  and 
third  entry  years,    and  the  entryman  during 
his    fourth  entry  year  plants  no   crops,   but 
takes  measures   to  drain  the  excessive  mois- 

ture with   a  view  to   raising  crops   in  the 
fifth  entry  year,   and  in   fact  does   raise   a 
crop   during  that  ysar,    the   cultivation   re- quirements  of   the  homestead   laws  will   be 
deemed   to  have  been  satisfied. 

United   States  v.    William  Leonard  Grediagin, 
7   IBLA  1   (July   24,    1972) 

A  homestead  entry   is  properly   canceled   for 
failure  of   the   entryman   to  meet   the   culti- 

vation  requirements  where  he   admits   that 
he  merely  cleared  the   land  by  the  end  of 
the   fourth  year. 

Gene  L.   Brown.    7   IBLA  71    (Aug.    15,   1972) 

The   cancellation  of   a  homestead  entry   and  the 
rejection  of  the   final  proof   are   proper  .when 
the   final  proof  on  its   face  shows   a   failure 
by   the  entrywoman  to  satisfy   the   residence 
and   cultivation   requirements  of   the  home- stead  law. 

Lois   A.   Mayer,    7   IBLA  127   (Aug.    24,   1972) 

When   final  proof  shows    that   an  entryman 
met   the   cultivation   requirement   for 
the   fifth  entry  year  and   that  such 

entryman  is  entitled   to   two  years' 
credit    for  milicary  service  which 
he  may  allocate   to   the  partial  sat- 

isfaction of  his    residence   and   cul- 
tivation  requirements,    leaving  a 

one-year  deficiencv   in   cultivation, 
and  where    facts   are   alleped  which, 

if  proved,   might  excuse   the  entryman's failure   to  cultivate  during   that  year, 
the  case  will  be   remanded  to   the   land 
office    for  a  determination   of  whether 

the  entryman's  misfortunes  were   the 
cause  of  his   failure   to  meet   the  bal- 

ance  of   the   cultivation   requirement. 

Bobby  L.    Cox,    7  IBLA  2  77   (Sept.    20,    19  72) 
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A  homestead  final  proof  submitted  at  the  end 
of  the  fifth  entry  year  must  be  rejected 
and  the  entry  canceled  where  it  shows  on  its 
face  that  the  entryman  has  not  cultivated 

in  any  of  the  entry  years. 

A  request  for  reduction  of  the  homestead 
cultivation  requirements  is  properly  denied 
where  the  record  shows  that  the  entryman 

has  failed  to  cultivate  any  of  the  culti- 
vable land  within  the  entry. 

Ronald  E.  Hurst.  8  IBLA  1  (Oct.  3,  1972) 

Where  the  final  proof  submitted  by  a  homestead 

entryman  shows  that  the  cultivation  require- 
ments of  the  homestead  laws  have  not  been 

met,  the  final  proof  is  defective  on  its 
face  and  is  subject  to  rejection  unless  a 
reduction  in  the  cultivation  requirements 
is  warranted. 

An  application  for  a  reduction  in  the  area 
required  to  be  cultivated  on  a  homestead 

entry  is  properly  rejected  where  the  con- 
ditions prescribed  by  regulation  for  such 

a  reduction  do  not  exist. 

DeWitt  W.  Fields,  8  IBLA  160  (Nov.  22,  1972) 

Where  a  homestead  entry  final  proof  on  its 
face  showed  insufficient  cultivated  acre- 

age in  the  fourth  calender  year  of  the 
entry,  and  the  entry  is  conditionally 
rejected  for  that  reason  by  the  Bureau 
of  Lend  Management  but  facts  are  alleged 
on  appeal  that  the  requisite  acreage  was 
actually  cultivated  during  the  fourth 

entry  year,  rather  than  the  fourth  calen- 
dar year,  the  decision  will  be  set  aside 

and  the  case  remanded  to  the  Bureau  to 

permit  appellant's  amendment  to  clarify 
the  final  proof. 

Dock  W.  Jones,  Jr.,  10  IBLA  303  (Apr.  26,  1973) 

An  entryman  who  seeks  commutation  of  hi»  homestead 

entry  without  having  performed  the  requisite  culti- 
vation and  without  having  applied  for  a  reduction 

of  the  cultivation  requirement  as  prescribed  by 
regulation  must  be  held  to  have  failei  to  comply 
with  the  law. 

The  inability  of  an  entryman  to  meet  the  financial 
demands  of  residing  upon  and  developing  his 
entry  is  not  a  circumstance  which  will  excuse 
his  noncompliance  with  the  requirements  of 
the  law  and  regulations. 

Rune  E. Safve,  13  1JU.A  212  (Oct.  10,  1973) 

Where  a  homestead  claimant  submits  a  final  proof  which 
shows  on  its  face  that  he  has  not  cultivated  the 

full  area  required  and  has  not  qualified  for  mili- 

tary credit  or  reduction  in  the  cultivation  require- 
ments, action  rejecting  final  proof  and  canceling 

the  claim  may  be  suspended  to  permit  the  entryman 
to  apply  to  purchase  not  more  than  five  acres  under 
the  Homesite  Act  of  May  26,  1934,  failing  which  the 

proof  will  be  finally  rejected  and  the  claim  can- 
celed. 

Lon  Philpott,  13  IBLA  332  (Nov.  12,  1973) 

Hicks  Eugene  Read.  15  IBLA  403  (June 

1974) 

Where  a  homestead  entryman  submits  a  final  proof 
within  the  first  year  of  his  entry,  and  qualifies 

as  a  "veteran  of  other  wars,"  with  two  years 
credit  therefor,  the  cultivation  requirement 
is  waived. 

Boyd  W.  Haynes.  16  IBLA  6  (June  14,  1974) 

Where  a  homestead  final  proof  has  been  finally 
rejected  because  the  proof  shows  on  its  face 
that  the  claimant  has  not  complied  to  any 
substantial  extent  with  the  cultivation 
requirements  of  the  law,  but  the  claimant 
subsequently  alleges  that  he  did  in  fact 
accomplish  far  more  cultivation  than  was 
indicated  by  the  final  proof,  and  offers 
evidence  in  support  of  this  allegation,  the 
case  will  be  remanded  to  allow  the  claimant 
another  opportunity  to  file  an  acceptable 
final  proof  which  will  be  subject  to  veri- 

fication by  field  examination  and  inquiry. 

Lon  Philpott  (On  Reconsideration) .  16  IBLA  285 
(Aug.  6,  1974) 

Cultivation  and  residence  by  an  entryman  on  land 
not  in  his  entry  that  he  mistakenly  occupied 

during  the  life  of  the  entry  cannot  be  consid- 
ered in  determining  the  adequacy  of  final  proof 

filed  for  the  entry. 

Flonte  Thomas,  18  IBLA  7  (Nov.  7,  1974) 

FINAL  PROOF 

When  notice  has  been  given  to  a  homestead 
entryman  that  the  statutory  life  of  his  entry  has 
expired  without  final  proof  being  filed  and  that 
such  proof  must  be  filed  within  a  set  time  or 
reasons  presented  as  to  why  the  entry  should  not 
be  canceled  for  failure  to  make  final  proof,   and 
the  entryman  fails  to  file  the  proof  or  make  any 
adequate  reasons,  the  entry  is  properly  canceled; 
however,  the  entryman  may  be  afforded  another 
opportunity  to  make  final  proof. 

William  Dittman,  A-30240  (Jan.    26,    1965) 

When  a  homestead  entry  has  been  canceled  for 
failure  to  submit  timely  final  proof  and 
reinstatement  denied  and  it  appears  that 
there  are  mitigating  circumstances  for 
failure  to  file  final  proof  and  that  final 
proof  may  show  that  the  entrywoman  has 
complied  or  substantially  complied  with  the 
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requirements  of  the  homestead  law,  the 
entrywoman  should  be  permitted  to  file 
such  proof,  in  accordance  with  equitable 
adjudication. 

Ruth  Gary,  A-30329  (Aug.    6,    1S65) 

At  the  expiration  of  two  years  after  the  issuance 
of  a  receipt  upon  the  final  entry  of  a  tract  of 
land  under  the  homestead  laws  the  entryman 
is  entitled  to  receive  a  patent  if  there  is  no 
pending  contest  or  protest  against  the  validity 
of  the  entry  at  that  time,   but,   in  Alaska,   where 
notice  of  the  filing  of  final  proof  has  not  been 
published  during  the  2-year  period,  the  issu- 

ance of  a  patent  will  be  postponed  until  after 
notice  has  been  published  and  the  period  for  the 
filing  of  adverse  claims  has  expired. 

Final  proof  on  a  homestead  entry  is  properly  re- 
jected and  the  entry  canceled  where  the  entry- 

man  shows  that  either  he  has  not  established 
residence  on  the  land  within  the  time  required 
by  the  homestead  law  or,   if  he  established  it 
timely,  he  has  not  maintained  it  as  required 

by  the  statute. 

Melvin  O.   Wright,  A-30839  (Dec.   29,    1967) 

A  homestead  final  proof  submitted  at  the  end  of 
the  fifth  entry  year,  whether  considered  as 

regular  or  commutation  proof,   must  be  re- 
jected and  the  entry  canceled  when  it  shows  on 

the  face  that  the  entryman  has  done  no  cultiva- 
tion at  all  in  the  fourth  and  fifth  entry  years. 

Pekka  Merikallio,  A-30892  (Mar.    5,    1968) 

Henry  King  Middleton,   Jr.,  A-30059  (Jan  28.    1966) 
73  I.  D.  25 

At  the  expiration  of  two  years  after  the  issuance 
of  a  receipt  upon  the  final  entry  of  a  tract  of 
land  under  the  homestead  laws,    the  entryman 
is  entitled  to  receive  a  patent  if  there  is  no 
pending  contest  or  protest  against  the  validity 
of  the  entry  at  that  time  and,    in  Alaska,   if 
notice  of  the  filing  of  final  proof  has  been  pub- 

lished and  no  adverse  claim  has  been  filed 

during  the  period  provided  for  asserting  such 
claims. 

Willie  L.   Seely,   A-30104  (Mar.    1,    1966) 

The  cancellation  of  a  homestead  entry  in  Alaska 
and  the  rejection  of  final  proof  is  proper  where 

the  final  proof  on  its  face  shows  that  the  require- 
ments as  to  the  initiation  of  residence  and  as  to 

cultivation  have  not  been  met  by  the  entryman. 

Gary  L.   Owen,  A-30768  (June  20,    1967) 

A  homestead  final  proof  must  be  rejected  and  the 
entry  canceled  when  the  final  proof  shows  on 

its  face  that  the  entryman  has  failed  to  estab- 
lish residence  on  the  entry  within  the  time 

prescribed  by  the  homestead  laws. 

Arnold  H.    Echola,  A- 30831  (Nov.    16.    1967) 

Where  the  cultivation  attempted  on  muskeg  land  in 
Alaska  consisted  of  disking  and  seeding,   without 
removal  of  the  natural  vegetative  cover,  and  it 

appears  that  the  disking  resulted  only  in  the  slic- 
ing of  the  vegetative  mat  without  breaking  of  the 

underlying  soil,   the  cultivation  requirements  of 
the  homestead  law  have  not  been  satisfied,   and  to 
the  extent  to  which  it  shows  such  cultivation, 
homestead  final  proof  is  properly  rejected. 

The  breaking,   planting  or  seeding  and  tillage  for  a 
crop  which  constitute  cultivation  of  the  soil  of  a 
homestead  entry  must  include  such  acts  and  be 

done  in  such  manner  as  to  be  reasonably  calculat- 
ed to  produce  profitable  results;  where  it  appears 

that  land  has  been  disked  and  seeded  in  the  same 
manner  as  the  land  in  other  homestead  entries  in 
the  area  which  have  gone  to  patent,    and  where  it 
is  not  established  that  such  disking  and  seeding  is 

not  acceptable  practice  for  the  type  of  land  involv- 
ed in  that  area,   the  entryman's  acts  may  be 

found  to  have  been  calculated  to  produce  profita- 
ble results  notwithstanding  his  failure  to  produce a  useful  crop. 

A  homestead  entryman  who  cultivates  a  portion  of  the 
required  area  of  his  entry  in  compliance  with  the 
cultivation  requirements  of  the  homestead  law 
may  receive  patent  to  a  proportionate  part  of  the 
land  in  his  entry  upon  his  relinquishment  of  the 
balance  of  the  land  embraced  in  the  entry. 

United  States  v.   Dale  Gladys  Garrett.   A- 3 1064 

(May  28,    1970) 

Homestead  final  proof  showing  that  less  than  one- 
eighth  of  the  entry  was  cultivated  during  the  fifth 
entry  year  is  defective  on  its  face  and  is  subject 
to  rejection  unless  a  reduction  in  the  cultivation 
requirement  for  that  year  is  warranted,  or  unless 
the  entryman  relinquishes  sufficient  acreage  so 
that  tne  amount  cultivated  constitutes  one-eighth of  the  entry. 
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Action  rejecting  homestead  final  proof  may  be  sus- 
pended to  permit  a  homestead  entryman  to  make  a 

further  showing  of  a  misfortune  which  may  have 

prevented  him  from  cultivating  the  required 

amount  of  acreage  for  the  fifth  year  of  his  home- 
stead entry. 

Robert  W.  Blondeau,  1  IBLA  8  (Sept.  22,  1970) 

on  appeal  that  the  requisite  acreage  was 
actually  cultivated  during  the  fourth 

entry  year,  rather  than  the  fourth  calen- 
dar year,  thp  decision  will  be  set  aside 

and  the  case  remanded  to  the  Bureau  to 

permit  appellant's  amendment  to  clarify 
the  final  proof. 

Dock  W.  Jones,  Jr.,  10  IBLA  303  (Apr.  26,  1973) 

The.  cancellation  of  a  homestead  entry  and  the 
rejection  of  the  final  proof  are  proper  when 
the  final  proof  on  its  face  shows  a  failure 

by  the  entrywoman  to  satisfy  the  residence 
and  cultivation  requirements  of  the  home- 

stead law. 

Lola  A.  Mayer,  7  IBLA  127  (Aug.  24,  1972) 

A  homestead  final  proof  submitted  at  the  end 
of  the  fifth  entry  year  must  be  rejected 
and  the  entry  canceled  where  it  shows  on  its 
face  that  the  entryman  has  not  cultivated 
in  any  of  the  entry  years. 

Ronald  E.  Hurst.  8  IBLA  1  (Oct.  3,  1972) 

Where  no  appeal  is  taken  from  a  decision 
canceling  a  homestead  entry  for  failure 
to  submit  final  proof  at  the  expiration 
of  the  term  of  the  entry,  and  final  proof 
is  submitted  six  years  subsequent  to  such 
decision,  res  judicata  and  the  doctrine 
of  finality  of  administrative  action  bar 
further  consideration  of  the  case  when  an 

appeal  is  taken  from  a  decision  rejecting 
final  proof. 

John  W.  Roth.  8  IBLA  39  (Oct.  11,  1972) 

Where  the  final  proof  submitted  by  a  homestead 

entryman  shows  that  the  cultivation  require- 
ments of  the  homestead  laws  have  not  been 

met,  the  final  proof  is  defective  on  its 
face  and  is  subject  to  rejection  unless  a 
reduction  in  the  cultivation  requirements 
is  warranted. 

DeWltt  W.  Fields,  8  IBLA  160  (Nov.  22,  1972) 

Where  a  contest  record  clearly  establishes 
that  the  house  on  a  homestead  entry  is 
not  habitable  at  the  time  of  final  proof, 
the  entry  must  be  canceled. 

United  States  v.  Leonard  F.  Nelson,  8  IBLA 

Where  a  homestead  claimant  submits  a  final  proof  which 
shows  on  its  face  that  he  has  not  cultivated  the 

full  area  required  and  has  not  qualified  for  mili- 
tary credit  or  reduction  in  the  cultivation  require- 

ments, action  rejecting  final  proof  and  canceling 
the  claim  may  be  suspended  to  permit  the  entryman 
to  apply  to  purchase  not  more  than  five  acres  under 
the  HomeSite  Art  of  May  26,  1934,  failing  which  the 

proof  will  be  finally  rejected  and  the  claim  can- 
celed. 

l.on  Phil  pott,  13  IBLA  332  (Nov.  1,2,  1973) 

Final  proof  under  a  homestead  claim  in  Alaska 
is  not  acceptable  where  it  shows  that  the 
homesteader  did  not  establish  his  residence 
on  the  claim  until  more  than  two  years  after 
filing  his  notice  of  settlement. 

Hicks  Eugene  Read,  15  IBLA  403  (June  4,  1974) 

Where  a  homestead  entryman  submits  a  final  proof 
within  the  first  year  of  his  entry,  and  qualifies 

as  a  "veteran  of  other  wars,"  with  two  years 
credit  therefor,  the  cultivation  requirement 
is  waived. 

Boyd  W.  Haynes.  16  IBLA  6  (June  14,  1974) 

Where  a  homestead  final  proof  has  been  finally 
rejected  because  the  proof  shows  on  its  face 
that  the  claimant  has  not  complied  to  any 
substantial  extent  with  the  cultivation 

requirements  of  the  law,  but  the  claimant 
subsequently  alleges  that  he  did  in  fact 
accomplish  far  more  cultivation  than  was 
indicated  by  the  final  proof,  and  offers 

evidence  in  support  of  this  allegation,  the 
case  will  be  remanded  to  allow  the  claimant 
another  opportunity  to  file  an  acceptable 

final  proof  which  will  be  subject  to  veri- 
fication by  field  examination  and  inquiry. 

294   (Dec.  6,  19/2) 
Lon  Philpott  (On  Reconsideration) , 

(Aug.  6,  1974) 

16  IBLA  285 

Where  a  home  stead  entry  final  proof  on  its 
fnee  showt^d  insufficient  cultivated  acre- 

age in  the  fourth  calendar  year  of  the 
entry,  and  the  entry  is  conditionally 
rejected  for  that  reason  by  the  Bureau 
of  Land  Management  but  facts  are  alleged 

The  Department  of  the  Interior  has  no  authority 
to  extend  the  statutory  life  of  a  homestead 

entry;  the  grant  of  an  extension  of  time  was 
a  grant  of  time  for  filing  proof,  not  time  to 
allow  appellant  to  cultivate  or  otherwise  meet 
the  requirements  of  the  law. 
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Cultivation  and  residence  by  an  entryman  on  land 
not  in  his  entry  that  he  mistakenly  occupied 
during  the  life  of  the  entry  cannot  be  consid- 

ered in  determining  the  adequacy  of  final  proof 
filed  for  the  entry. 

Homestead  final  proof  which  does  not  on  its  face 
assert  establishment  of  residence  within  the 

required  time,  sufficient  length  of  residence, 

and  sufficient  cultivation,  fails  to  show  sub- 
stantial compliance  with  the  homestead  law; 

a  request  for  equitable  adjudication  based  on 
such  proof  will  be  denied. 

Flonie  Thomas,  18  IBLA  7  (Nov.  7,  1974) 

Although  homestead  residence  was  made  and  improvements 
were  erroneously  located  on  withdrawn  lands,  patent 
may. still  issue  as  to  the  nonwithdrawn  portion  under 

the  doctrine  of  equitable  adjudication,  where  the 
entryman  relied  upon  erroneous  Information  furnished 
by  a  State  Office,  he  exercised  reasonable  care  and 

good  faith  in  seeking  to  determine  the  boundaries, 
and  his  residence  and  improvements  are  adjacent  to 

the  remaining  land. 

Francis  I.  Hunt,  8  IBLA  390  (Dec.  19,  1972) 

LANDS  SUBJECT  TO 

HABITABLE  HOUSE 

The  Department  does  not  have  authority  to  extend 
the  5-year  life  of  a  homestead  entry  to  permit  the 
entryman  to  construct  a  habitable  house  on  it 
after  the  expiration  of  the  5-year  period  and  an 
entry  will  be  canceled   if  the  entryman  concedes 
that  the  requirement  was  not  met  during  the 
5-year  life  of  the  entry. 

Mrs.   Harril  Berry,   A-31108  (Apr.    1,    1970) 

This  Department  does  not  have  authority  to 
extend  the  statutory  life  of  a  homestead 
entry  to  permit  the  entryman  to  construct 
a  habitable  house  on  it  after  the  expira- 

tion of  the  five  year  period,  and  the 
entry  will  be  canceled  if  appellant  falls 
to  have  a  habitable  house  on  the  entry  at 
the  time  for  submission  of  final  proof, 
absent  a  showing  that  equitable  adjudica- 

tion will   lie. 

Gene  L.   Brown,    7   IBLA  71   (Aug.    15,    1972) 

Where  a  contest  record  clearly  establishes 
that    the  house   on   a  homestead  entry   is 
not  habitable   at   the   time  of   final  proof, 
the   entry  must  be   canceled. 

United  States  v.    Leonard  F.   Nelson,    8  IBLA 
294      (Dec.    6,    1972) 

The  equitable  adjudication  statute,  43  U.S.C.  5§  1161, 
et  seq.  (1970),  Is  intended  to  vest  discretion  in 
the  Secretary  to  grant  patents  or  other  relief, 

despite  some  lack  of  compliance  with  a  statutory  re- 
quirement, where  there  has  been  substantial  good 

faith  compliance  with  the  requirements  of  the  home- 
stead law  as  a  whole. 

Where  land  applied  for  in  a  homestead  application 
is  embraced  in  a  first  form  reclamation  with- 

drawal, the  application  is  properly  rejected. 

Joseph  A.    Pittman,   A-30347    (Jan.    25,    1965) 

Although  reliance  on  misinformation  from 
Bureau  of  Land  Management  employees  as  to 
the  status  of  land  as  available  for  homestead 
settlement  can  give  the  homestead  applicant 
no  rights  to  the  land  when  it  appears  the  land 

is  subject  to  a  prior-filed  native  allotment 
application,  the  fact  does  bear  upon  the  ques- 

tion of  the  homestead  applicant's  good  faith 
in  seeking  the  tract. 

Guy  T.   Hargroves.  A-30593  (Oct.    17,    1966) 

It  is  proper  to  reject  a  homestead  application  for 
lands  which  have  been  classified  for  disposal 
only  under  the  act  of  June   14,    1926,    as  amended 
(43  U.S.C.  869),  and  the  classificationorder 
precludes  their  appropriationunder  any  other 
public  land  law. 

William  Edwin  Connery,    ES-3595  (July  24, 1968) 

An  application  for  a  homestead  entry  in  Alaska  is 

properly  rejected  where  it  is  filed  after  a 
selection  by  the  State  under  its  Statehood  Act, 
although  the  selection  application  was  originally 
filed  while  the  selected  lands  were  withdrawn 

but  was  subsequently  reasserted  by  amendments 

to  the  application  after  revocation  of  the  with- 
drawal, and  where  alleged  acts  of  settlement 

were  also  subsequent  to  an  amendment  of  the 

State's  selection  application  which  had  the  effect 
of  segregating  the  land  from  appropriation  by 
application  or  settlement  and  location. 

Charles  H.   Sells,   Patricia  J.   Davenport, 
A-30613  (Sept.    10,    1968)    •     75  I.  D.  297 
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An  application  for  a  homestead  entry  and  a  notice 
of  settlement  and  location  created  no  claim  or 
interest  in  land  which  had  been  withdrawn  from 
appropriation  by  a  valid  State  selection  at  the 
time  the  application  was  filed  or  settlement 
made. 

Dale  Johnson,  A-30806  (Sept.    17,    1968) 

A  notice  of  location  of  settlement  for  a  homestead 

in  Alaska  is  properly  rejected  where  it  is 
filed  after  a  selection  by  the  State  under  its 

Statehood  Act,  although  the  selection  applica- 
tion was  originally  filed  while  the  selected 

lands  were  withdrawn  but  was  subsequently 
reasserted  by  amendments  to  the  application 
after  revocation  of  the  withdrawal,  and  where 
the  alleged  settlement  was  also  subsequent  to 

an  amendment  of  the  State's  selection  applica- 
tion which  had  the  effect  of  segregating  the  land 

from  appropriation  by  application  or  settlement 
and  location. 

Harold  J.   Hansen,  A-30955  (Apr.   8,    1969) 

A  notice  of  location  of  settlement  for  a  homestead 

in  Alaska  is  properly  rejected  where  it  is  filed 
after  a  selection  by  the  State  under  its  Statehood 
Act,  although  the  selection  application  was 
originally  filed  while  the  selected  lands  were 
withdrawn  but  was  subsequently  reasserted  by 
amendments  to  the  application  after  revocation 
of  the  withdrawal. 

Bobby  Don  Layman,  A-31024  (Nov.   3,    1969) 

Final  proof    for  a  homestead  Initiated  by 
settlement   Is  properly  rejected  to   the 
extent  that  the   land  was   Included  In  a 
withdrawal   for  a  power  project  prior  to 
the  time  of  settlement. 

William  Henry  Weaver,   8   IBLA  313 
(Dec.    7,    1972) 

While   the  Departmental  practice  Is   that   a 
quarter  quarter  section,   i..e. ,    forty   acres, 
is  ordinarily   the  minimum  unit  of   land   for 
classification   and  disposal,    the  practice 

may  be  waived  by   the  Secretary   and  home- 
stead permitted   for  a  smaller  area,   where 

the  entryman   relied  upon  erroneous   Informa- 
tion  furnished  by   a  State  Office   and  he 

exercised   reasonable  care   and  good   faith   ir 
locating  his  boundaries. 

Francis   I.   Hunt,    8  IBLA  390   (Dec.    19,    1972) 

Where  a   public    land   order   creates   a   temporary  prefer- 
ence  in   the   State  of  Alaska   to   select   any  vacant, 

unreserved   and   unappropriated   public   land    in   the 
state,    and  where   the   State   timely   selects  a  partic- 

ular   tract   of    land,    that    land    is   segregated   from 
appropriations   based   upon   application  or   settlement 
and    location   as   a   requirement    of   regulation,    and   a 
later-filed,    conflicting   application   for  homestead 
entry  must   be   rejected. 

Terry   W.    Olson,    13    IBLA  323    (Nov.    5,    1973) 

VTierc   land    included   in   a  homestead   entry  is 
described   among   lands  withdrawn   subject    to 
valid   existing  rights,    the  withdrawal   attaches 
to   the    land   upon   cancellation  of   the  homestead entry. 

An  application  for  a  homestead  entry  for  land  in  a 
national  forest  must  be  rejected  in  the  absence 
of  any  authority  in  the  Secretary  of  the  Interior 
to  permit  such  a  disposition. 

August    H.    Snyder.    1    IBLA   130    (Nov.    30,    1970) 

Land  which  has  been  patented  as   a  Mexican   land 
grant   confirmed  In  accordance  with   the  Act 
of  March   3,    1851,   Is  not  subject   to  application 
under  any  of  the  public  land   laws,   and  anv 
such  application  must  be    rejected. 

Clarence  H.   Hunt.   Manila  M.   Hunt.   5   IBLA  389 
(May  4,   1972) 

A  homestead  application  filed   for  lands  which 
are  withdrawn  for  reclamation  purposes   and 
segregated  by  a  classification  to  retain 
the  land   for  multiple-use  management  must 
be  rejected. 

Public   lands  which  are  withdrawn   from  all   forms 
of  appropriation  under   the   public   land   laws, 
except    locations   for  metalliferous  minerals 
under  the  mining  laws,   are  not   subject   to  entry 
under  the  homestead   laws. 

Paxton  J.    Sullivan,    14   IBLA   120    (Dec.    28,    1973) 
80  !..'•.   r.io 

When  lands  have  been  granted  according  to  an  official 
plat  of  survey  and  for  a  total  area  equal  to  that 

shown  on  a  duly  returned  and  approved  plat  of  sur- 
vey and  when  no  question  has  been  raised  about  the 

situs  of  any  survey  monument  delineating  the 
boundaries  of  the  sections  involved,  there  is  no 
hiatus  within  these  sections  and  homestead  entry 

application  premised  on  the  existence  of  such  a 
hiatus  is  properly  rejected. 

William  J.  Short.  Jr..  14  IBLA  229  (Jan.  24,  1974) 

Curtis  Wheeler.  Billy  J.  Wheeler,  8  IBLA  148 
(Nov.  16,  1972) 
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Where  land  Included  in  a  homestead  entry  of  record 

is  included  among  lands  withdrawn  "subject  to 
valid  existing  rights,"  the  withdrawal  attaches, 
as  of  the  date  of  the  withdrawal,  to  all  land 
described  including  the  homestead  land;  as  to 
the  homestead  land  the  withdrawal  becomes 

effective  eo  lnstanti  upon  termination  of  the 
homestead  entry. 

A  notice  of  location  filed  pursuant  to  the  home- 
stead laws  but  embracing  land  covered  by  a 

withdrawal  is  unacceptable  for  recordation. 

Jack  Z.  Boyd  (On  Reconsideration),  15  IBLA  174 
(Mar.  27,  1974)  81  I.D.  150 

An  application  to  make  homestead  entry  on  land 
embraced  in  a  first-form  reclamation  with- 

drawal is  properly  rejected. 

No  person  shall  be  permitted  to  make  homestead 

entry  or  settle  upon  lands  reserved  for  ir- 
rigation purposes  until  the  Secretary  of  the 

Interior  shall  have  established  the  unit  of 

acreage  per  entry  and  publicly  announced  the 
availability  of  water  for  irrigation. 

Carl  P.  Qualman,  et  al.,  18  IBLA  83  (Nov.  26, 

MILITARY   SERVICE 

The  benefits  of  section  501  and  502  of  the  Soldiers' 
and  Sailors'  Civil  Relief  Act  of  1940  are  con- 

ferred only  upon  those  settlers  and  homestead 
entrymen  who  entered  military  service  after 
initiating  homestead  rights  by  the  filing  of 
applications  or  by  entry  on  the  land. 

The  credit  for  military  service  which  an  heir  of  the 
original  reclamation  homestead  entryman  may 
use  may  be  applied  to  both  the  obligation  under 
the  homestead  law  to  cultivate  and  under  the  re- 

clamation law  to  reclaim  1/4  of  the  irrigable 
area  within  three  full  irrigation  seasons. 

David  H.    Evans 
(Feb.    19.    1971) 

Ralph  C.    Little,    1  IBLA  269 
78  I.D.   47 

Arnold  H.    Echola,   A-30831  (Nov.    16,    1! 

Where   a  homestead  entry  is  made  on  permafrost 
lands,    for  which  entry  the  entryman   is  en- 

titled to  two  years  credit   for  his  military 
service,   to  be  allocated  to  his  second  and 
third  entry  years,    and  the  entryman  during 
his   fourth  entry  year  plants  no  crops,  but 
takes  measures  to  drain  the  excessive  mois- 

ture with  a  view  to  raising  crops  In  the 
fifth  entry  year,   and  in  fact  does   raise  a 
crop  during  that  year,   the  cultivation  re- 

quirements of  the  homestead  laws  will  be 
deemed  to  have  been  satisfied. 

United  States  v.   William  Leonard  Gredlagin, 
7   IBLA  1   (July   24,   1972) 

When   final  proof  shows   that   an  entryman 
met  the  cultivation   requirement   for 
the  fifth  entry  year  and  that  such 

entryman  is  entitled  to   two  years' 
credit   for  military  service  which 
he  may  allocate   to  the  partial  sat- 

isfaction of  his   residence  and  cul- 
tivation requirements,    leaving  a 

one-year  deficiency   in  cultivation, 
and  where   facts   are  alleged  which, 

If  proved,  might  excuse   the  entryman's failure   to  cultivate  during   that  year, 
the  case  will  be   remanded  to  the  land 
office   for  a  determination  of  whether 

the  entryman's  misfortunes  were   the 
cause  of  his   failure   to  meet   the  bal- 

ance of  the  cultivation  renulrement. 

One  who  is  entitled  to  two  years'  credit  for  mili- 
tary service  toward  satisfying  the  residence 

requirements  of  the  homestead  law  must  still 
show  that  he  maintained  residence  on  the 
entry  for  seven  months  in  one  year  after  he 
established  residence  within  the  time  required 
by  the  homestead  law. 

Melvin  O.   Wright,  A-30839  (Dec.    29,    1967) 

Where  the  record  in  a  reclamation  homestead  con- 
test contains  allegations  but  no  evidence  that  the 

original  entryman  performed  military  service 
which  may  be  applied  by  his  heir,   the  present 
entryman,   in  satisfaction  of  a  year's  cultivation 
under  the  homestead  and  reclamation  laws,  which 
the  contest  charges  that  the  heir  has  not  per- 

formed properly,    the  case  will  be  remanded  for 
submission  of  evidence  as  to  the  original  entry- 
man's  military  service  and  its  effect  upon  the 
Issues  raised  by  the  complaint. 

David  H.   Evans  v.  Ralph  C.  Little,   A-31044 
(Apr.    10,    1970) 

Bobby  L.    Cox.    7  IBLA  277  (Sept.   20,    1972) 

Where  a  homestead  entryman  served  in  the  United 
States  Naval   Reserve   for   48  months  during 
World  War  I,   and  part  of  his  service  was  on 
active  duty,   and  he  received  an  honorable 

discharge,   he  is  a  "veteran  of  other  wars," within  the  purview  of  43  CFR  Subpart   2096. 

Under  43  CFR  Subpart  2096,  where  a  "veteran  of 
other  wars"  served  in  the  Naval  Reserve 
for  a   term  beyond   the  period  of  World  War   I, 
he   Is  entitled   to  credit  against   the   time 

required  to  perfect  title,   for  "the  full   term 
of   the  service  under  his  enlistment," 
including  the  period  elapsing  between  the  date 
of  his  release  from  active  duty  and   the  date 
of  his  discharge. 

Boyd  W.  Haynes,    16  IBLA  6    (June  14,   1974) 
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Since  a  withdrawal  made  by  Public  Land  Order  4  582 

is  subject  to  "valid  existing  rights,"  a  successful 
contestant  of  a  homestead  entry  may  exercise  the 
preference  right  he  had  earned  upon  the  cancella 
tion  of  the  contested  entry,   although  it  had  not 
been  actually  awarded  prior  to  the  withdrawal; 
however,   an  application  filed  by  him  prior  to  no- 

tation of  the  cancellation  is  premature  and  must 
be  rejected. 

Louis  J.   Hobbs,   A-31051  (Jan.    15,    1970) 
77  I.  D.    5 

Homestead  final  proof  showing,  that  less  than  one- 
eighth  of  the  entry  was  cultivated  during  the  fifth 
entry  year  is  defective  on  its  face  and  is  subject 
to  rejection  unless  a  reduction  in  the  cultivation 
requirement  for  that  year  is  warranted,   or  unless 
the  entryman  relinquishes  sufficient  acreage  so 
that  the  amount  cultivated  constitutes  one-eighth 
of  the  entry. 

Robert  W.   Blondeau .   1   IBLA  8    (Sept.    22,   1970) 

A  party  who  initiated  a  contest   against  a 
homestead  entry  prior   to   any  action  by   the 
Department   to  cancel   the   entry,   which  con- 

test is  eventually  successful,   obtains   the 
preference   right  granted  by  43  U.S.C.    S   185 

(1970),   provided  he   "procures"  the  cancel- 
lation of   the  homestead  entry,   even  though 

the  Department  subsequently  intervenes   and 
introduces  independent  evidence   to   cancel 
the  entry. 

Paul  Unruh.    8  IBLA  231   (Nov.    29,    1972) 

RESIDENCE 

A  homestead  entry  is  properly  canceled  when  the 
entryman  fails  to  rebut  the  presumption  that 
arises  because  he  has  lived  alone  upon  his  entry 
and  his  wife  elsewhere  that  he  has  not  in  good 
faith  established  his  residence  upon  the  entry. 

Carl  Glanville  v.    Donald  Penman,  A- 30258 
(May  4,    1965) 

The  recordation  of  a  notice  of   location  of  a 
homestead  settlement  claim  on  unsurveyed   lands 
in  Alaska  without   the   locator  actually  occu- 

pying  or   improving   the    land   is   a  mere   filing 
of   a  notice  of   intention   to  settle   thereon, 
and   one  who   contests   such   a   filing  has   no 
preferred  right  of  entry,   as  conferred  by 
the  Act  of  May   14,   1880,    in   the  event  such 
filing   is   subsequently   canceled. 

Donald   E.   White.    15   IBLA   382    (May   17,    1974) 

RELINQUISHMENT 

A  homestead  entrywoman  may  relinquish  a  portion 
of  her  entry  and  receive  a  patent  to  the  remain- 

ing portion  of  her  entry,   which  must  include 
her  house,   if  she  shows  that  she  has  met  the 
cultivation  requirements  on  the  portion  retained 
and  otherwise  complied   with  the  homestead  law. 

Bertha  Mae  Tabbytite,  Glenn  M.  Clarke  v. 
Bertha  Mae  Tabbytite,  A-29636,  A-29938 
(Mar.    23,    1965)  72  I.  D.    124 

A  homestead  entryman  who  cultivates  a  portion  of  the 
required  area  of  his  entry  in  compliance  with  the 
cultivation  requirements  of  the  homestead  law 
may  receive  patent  to  a  proportionate  part  of  the 
land  in  his  entry  upon  his  relinquishment  of  the 
balance  of  the  land  embraced  in  the  entry. 

United  States  v.   Dale  Gladys  Garrett,   A-31064 
(May  28,    1970) 

The  cancellation  of  a  homestead  entry  in  Alaska 
and  the  rejection  of  final  proof  is  proper  where 
the  final  proof  on  its  face  shows  that  the  require- 

ments as  to  the  initiation  of  residence  and  as  to 
cultivation  have  not  been  met  by  the  entryman. 

Gary  L.   Owen,   A- 30768  (June  20,    1967) 

A  homestead  final  proof  must  be  rejected  and  the 
entry  canceled  when  the  final  proof  shows  on 

its  face  that  the  entryman  has  failed  to  estab- 
lish residence  on  the  entry  within  the  time 

prescribed  by  the  homestead  laws. 

Arnold  H.    Echola,   A-30831  (Nov.    16,    1967) 

Final  proof  on  a  homestead  entry  is  properly  re- 
jected and  the  entry  canceled  where  the  entry- 

mar,  shows  that  either  he  has  not  established 
residence  on  the  land  within  the  time  required 
by  the  homestead  law  or,  if  he  established  it 
timely,   he  has  not  maintained  it  as  required 
by  the  statute. 

One  who  is  entitled  to  two  years'  credit  for  mili- 
tary service  toward  satisfying  the  residence 

requirements  of  the  homestead  law  must  still 
show  that  he  maintained  residence  on  the 

entry  for  seven  months  in  one  year  after  he 
established  residence  within  the  time  required 
by  the  homestead  law. 

Melvin  O.    Wright,   A-30839  (Dec.    29,    1967) 
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The  homestead  law  requires  an  entryman  in  good 
faith  to  establish  his  home  on  his  entry,  and, 

although  it  does  not  prohibit  him  from  main- 
taining a  second  residence  elsewhere,  the  fact 

that  such  a  second  residence  is  maintained 

throughout  the  period  of  claimed  residence  on 

the  homestead  entry  raises  a  rebuttable  pre- 
sumption that  the  entryman  has  not  in  good 

faith  established  his  residence  upon  the  entry; 
where  residence  on  the  entry  is  claimed  for 
only  seven  months  during  the  first  entry  year, 
the  minimum  period  required  after  credit  is 

allowed  for  military  service,  where  the  entry- 
man  maintained  "living  quarters"  elsewhere 
which  constituted  his  residence  both  before 
and  after  his  sojourn  at  the  entry  and  which 
he  and  his  family  occupied  intermittently 
throughout  that  period,   where  the  entryman 
and  hid  family  stayed  only  five  or  six  nights  at 
the  entry  during  one  of  the  seven  months  and 

spent  only  weekends  there  during  another, 
commuting  daily  between  the  homestead  entry 
and  town  during  periods  when  they  slept  at  the 
entry,   and  where  no  attempt  was  made  to  re- 

side on  the  homestead  after  the  first  entry  year 
or  to  improve  the  dwelling  place  to  make  it 
suitable  as  a  permanent  habitation,    but  the 
entryman  did  purchase  a  home  elsewhere  during 
the  life  of  the  entry,    it  must  be  concluded  that 
the  entryman  intended  only  to  satisfy  the  mini- 

mum requirements  of  the  law  rather  than  to 
establish  his  home  on  the  entry,    and  the  entry 
is  properly  canceled  for  failure  to  meet  the 
residence  requirements  of  the  law. 

United  States  v.   Lloyd  W.   Booth,  A- 
(May  27,   1969)  76  I.  D.    73 

Where  the  house  in  which  the  entryman  claims  he 
maintained  his  residence  is  situated  in  a  noncon- 

tiguous subdivision  more  than  one-quarter  of  a 
mile  from  the  nearest  entered  land,   it  is  too  far 

removed  from  the  entry  to  show  compliance  with 
the  residence  requirements  of  the  homestead  law, 
and  the  entry  is  properly  canceled. 

United  States  v.    Russell  G. 

(May  10  1971) 

Wells,    2  IBLA  247 
78  I.D.    163 

A  homestead  entry  Is  properly  canceled  for 
failure  of  the  entryman  to  meet  the  resi- 

dence requirements  of  the  homestead  law  In 

that  the  entryman  was  absent  from  the  home- 
stead for  a  period  of  time  exceeding  five 

months  each  entry  year  and  notice  of  the 
absence  was  not  submitted  to  the  land  office 
as  prescribed  by  statute. 

Gene  L.  Brown,  7  IBLA  71  (Aug.  15,  1972) 

The  cancellation  of  a  homestead  entry  and  the 
rejection  of  the  final  proof  are  proper  when 
the  final  proof  on  its  face  shows  a  failure 
by  the  entrywoman  to  satisfy  the  residence 

and  cultivation  requirements  of  the  home- 
stead law. 

Lois  A.  Mayer,  7  IBLA  127  (Aug.  24,  1972) 

It  was  proper  to  reject  .in  n lien's  fin.il  proof  for  a 

commuted  homestead  entry  whoTti  the  gov't-rnlng  st.ittjB 
requires  that  "the  person  commuting  ho  at  Liu-  time. 
a  citizen  of  the  United  States." 

"here  an  entryman  is  oh] iped  to  absent  hi  rise  If  from 
his  homestead  for  six  weeks,  but  files  a  final  proof 
in  commutation  at  the  end  of  14  months  from  the 

establishment  of  residence,  the  six  weeks'  absence 
must  be  deducted  from  the  period  of  his  residence, 

as  the  regulation  directs,  "since  actual  presence 
on  the  land  for  not  less  than  14  months  is  re- 

quired. " 

Rune  E.  S.  Safve,  13  IBLA  21?  (Oct.  10,  1973) 

Final  proof  under  a  homestead  claim  in  Alaska 
Is  not  acceptable  where  it  shows  that  the 

homesteader  did  not  establish  his  residence 

on  the  claim  until  more  than  two  years  after 

filing  his  notice  of  settlement. 

Residence  is  not  established  under  the  homestead 

law  by  occasional  visits  to  the  homestead  site 
to  select  areas  suitable  for  cultivation  and 
a  cabin  site.   There  must  be  present  both  the 
intent  to  make  the  homestead  a  permanent  home 
and  such  actual  occupancy  as  will  evidence 
that  intent  within  six  months  of  filing  the 

homestead  entry,  or  within  one  year  if  an 
extension  is  granted. 

The  cancellation  of  a  homestead  entry  and  the 
rejection  of  the  final  proof  are  proper  when 
the  final  proof  on  its  face  shows  a  failure 
by  the  entryman  to  satisfy  the  residence 
requirement  of  the  homestead  law. 

The  inability  of  an  entryman  to  meet  the  financial 
demands  of  residing  upon  and  developing  his 
entry  is  not  a  circumstance  which  will  excuse 
his  noncompliance  with  the  requirements  of 
the  law  and  regulations. 

Hicks  Eugene  Read,  15  IBLA  403  (June  4,  1974) 

SECOND  ENTRY 

A  second  homestead  entry  application  may  be 
allowed  when  the  applicant  has  shown  that  he 

made  prior  entry  in  good  faith  and  was  forced 
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to  relinquish  it  for  a  reason  beyond  his  control, 
namely,  the  withdrawal  of  permission  granted 
to  the  applicant  by  adjoining  homesteaders  to 
gain  access  to  his  entry  through  their  lands, 
which  were  the  only  means  of  access  to  his 
entry. 

Willaim  B.    Larkin,   Sr.  ,   A-30422  (Oct.    26,    1965) 

A  homestead  settler  who  files  a  relinquishment  of 
his  location  notice  of  settlement  can  make  a 

second  entry  only  if  he  is  eligible  to  do  so 
under  the  statute   regulating  second  entries. 

A  homestead  settler  who  relinquishes  his  first 
location  notice  of  settlement  and  is  otherwise 

eligible  to  make  a  second  entry  can  establish 
no  rights  under  his  second  settlement  until  he 
files  his  relinquishment  if  he  has  maintained 
his  rights  under  his  first  settlement  up  to  the 
moment  of  relinquishment. 

Harold  N.   Aldrich, A-30469  (Feb.    28,    1966) 
73  I.D.   70 

An  application  for  a  second  entry  under  the  act  oi 
September  5,   1914,  is  properly  rejected  in 
the  absence  of  sufficient  showing  that  the  appli- 

cant lost,  forfeited,  or  abandoned  the  original 
entry  through  no  fault  of  his  own  or  because 
of  matters  beyond  his  control. 

Robert  L.   Douglass,  A-30582  (September  16,1966) 

The  fact  that  a  home  on  the  entry  collapsed  under  the 
weight  of  snow  during  the  life  of  the  entry  does 
not  of  itself  establish  that  the  entryman  abandoned 
his  entry  for  matters  beyond  his  control  so  as  to 
make  him  eligible  for  a  second  entry. 

Jan  A.   Wawrytko,    2  1BLA  78  (Mar.   23,    1971) 

The  grant   under   the  soldiers*    additional  hone- 
stead  provision  of   43  U.S.C.    i   274    (1964)    to 
soldiers  who,    under   the  homestead   laws, 

"entered"  a  quantity   of   land  less    Chan  160 
seres  does   not  operate    to  create   any   rights 
under   that   section  where   the  soldier,    under 
the  basic  homestead   laws,   had  made  a  home- 

stead entry   for   160  acres,   even   though  such 
entry  was   subsequently   canceled,   and  also  made 
a  later  entry   for   40  acres   at  a   time  when  no 

lev  authorized   the  making  of   a  "second"  home- 
stead entry. 

E.    L.    Cord.    3   IBLA  11    (July   7,    1971) 

A  homestead  settler  who  files  a  relinquishment  of 
his  location  notice  of  settlement  can  make  a 
second  entry  only  if  he  is  eligible  to  do  so 
under  the  statute  regulating  second  entries. 

A  homestead  settler  who  relinquishes  his  first 
location  notice  of  settlement  and  is  otherwise 
eligible  to  make  a  second  entry  can  establish 
no  rights  under  his  second  settlement  until  he 
files  his  relinquishment  if  he  has  maintained 
his  rights  under  his  first  settlement  up  to  the moment  of  relinquishment. 

Harold  N.   Aldrich,   A-30469  (Feb.    28.    1966)   _  73  1.  D.    70 

A  settler   upon   public   land  who   fails   to  make   entry 
within   three  months   from  date  of    the   filing   of   sup- 

plemental  plat   of   survey  where   the   settlement    is 
upon  unsurveyed   land   forfeits   his   right    to  a   home- 

stead  entry   thereon  where   the   land   subsequently   has 
been  withdrawn   from  all   forms  of   disposition  under 
the   public   land   laws. 

Vera   Potter,    13   IBLA  131    (Sept.    25,    1973) 

The  recordation  of  a  notice  of   location  of  a 
homestead  settlement  claim  on  unsurveyed  lands 

.in  Alaska  without   the   locator  actually  occu- 
pying or  improving   the   land  is  a  mere   filing 

of  a  notice  of   intention   to  settle  thereon, 
and  one  who  contests  such  a  filing  has  no 
preferred  right  of   entry,   as  conferred  by 
the  Act  of  May   14,   1880,   in  the  event  such 
filing  is  subsequently  canceled. 

Donald  E.   White,    15  IBLA  382    (May  17,    1974) 

No  person  shall  be  permitted  to  make  homestead 
entry  or  settle  upon  lands  reserved  for  ir- 

rigation purposes  until  the  Secretary  of  the 
Interior  shall  have  established  the  unit  of 
acreage  per  entry  and  publicly  announced  the 
availability   of  water   for    irrigation. 

Carl  D.   Qualman,   et  al.,   18  IBLA  83   (Nov.    26, 
1974) 

INDIAN  ALLOTMENTS  ON  PUBLIC  DOMAIN 

GENERALLY 

An  enrolled  member  of  the  Comanche  Tribe  of 
Indians  of  Oklahoma  is  not  entitled  to  an  Indian 
allotment  in  Alaska  under  the  act  of  May  17, 
1906,   as  amended,   which  authorizes  the 
Secretary  of  the  Interior  to  allot  land  to 
Indian  Natives  of  Alaska. 

Bertha  Mae  Tabbytite,  Glenn  M.  Clarke  v. 

Bertha  Mae  Tabbytite,  A-29636,  A-29938 
(Mar.    23,    1965)  72  I.  D.    124 
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An  application  for  a  native  allotment  in  Alaska 
which  has  not  been  allowed  or  approved  at  the 
time   regulations  are  amended  to  provide  that 

the  filing  of  an  acceptable  application  will  seg- 
regate the  land  to  the  extent  that  subsequent 

applications  must  be  rejected  except  when  a 
showing  that  the  native  has  permanently  aban- 

doned use  or  occupancy  of  the  area  accompanies 
the  application,   may  be  challenged  on  the  ground 
there  has  been  such  an  abandonment  by  a  home- 

stead settler  claiming  the  land  by  virtue  of 
settlement  of  the  tract  after  the  native  allotment 

application  was  filed;  and  the  regulations  should 
not  be  interpreted  as  precluding  the  settler  from 
making  such  a  showing  and  challenge  after  he 
becomes  aware  of  the  conflict  simply  because  the 
showing  was  not  made  originally  when  he  filed 
his  notice  of  homestead  location. 

An  application  for  an  Indian  allotment  within  a 
national  forest  under  section  31  of  the  act  of 
June  25,    1910,   is  properly  rejected  where 
the  Department  of  Agriculture  has  determined 
that  the  land  is  more  valuable  for  timber  than 
for  agricultural  and  grazing  purposes. 

John  D.   Ratterree,  A-31094  (Apr.    23,    1969) 

An  application  for  an  Indian  allotment  within  a  na- 
tional forest  under  sec.    31  of  the  act  of  June  25, 

1910,   is  properly  rejected  where  the  Depart- 
ment of  Agriculture  has  determined  that  the 

land  is  more  valuable  for  timber  than  for 
Agricultural  and  grazing  purposes. 

Ross  A.   Neugin,   A-31086  (Feb.   2,    1970) 

Guy  T.   Hargrove s,    A-30593  (Oct.    17,    1966) 

Applications  for  Indian  allotments  within  a  national 
forest  under  section  31  of  the  act  of  June  25, 
1910,   are  properly  rejected  where  the  Indians 
have  not  lived  on,   occupied  or  placed  improve- 

ments on  the  land  and  the  Department  of  Agri- 
culture has  determined  that  the  land  is  more 

valuable  for  forest  purposes  than  for  agricul- 
ture and  grazing  purposes. 

Robert  Minkey  et     al. ,   A-30706  (Mar.   28,   1967) 

An  application  for  a  native  allotment  under  the 
act  of  May  17,    1906,   is  properly  rejected 
where,  at  the  time  of  alleged  settlement  on 
land,   the  land  was  withdrawn  from  settlement 
and  location  for  use  of  the  Department  of  the 
Navy  and  where,   at  the  time  of  filing  of  an 
application  for  the  land  after  revocation  of  the 
withdrawal,  the  land  was  included  in  a  State 
selection  application  of  the  State  of  Alaska 
filed  during  a  period  in  which  the  State  had  a 
preference  right  to  select  lands  released 
from  the  withdrawal  before  other  applications 
could  be  considered. 

In  view  of  the  provision  in  the  act  of  May  17,    1906, 
that  the  allottee  must  show  substantially  con- 

tinuous use  and  occupancy  for  5  years,  an  ap- 
plication for  a  native  allotment  under  the  act 

is  premature  and  properly  rejected  where  it 
asserts  establishment  of  occupancy  less  than 
half  a  year  prior  to  the  filing  of  the  application. 

Theodore  A.   Velanis,  A-30953  (Mar.    7.    1! 

Where   there  has   been  no  Governmental 
recognition  of   proprietary   rights    In 
lands  occupied  by  Alaska  natives,    the 
United  States  may  withdraw  such   lands 
from  disposition  under   the  public    land 
laws.    Including   the  Alaska  Native   Allot- ment Act. 

The  strong  Congressional  policy  of  protecting 
tha  naval  petroleum  reserves  compels   the 
rejection  of   native  allotment  applications 
for  lands  within  Naval  Petroleum  Reserve 
No.   4  In  Alaska  in   the  exercise   of    the 

Secretary  of   the   Interior's  discretion   under 
the  Alaska  Native  Allotment  Act,   regardless 
of  whether  asserted   inchoate  occupancv   pref- 

erence  rights  under   that  Act   are   deemed  un- 
affected or  precluded  by   the  reserve  and 

subsequent  withdrawals. 

Terza  Hopson  et  al.  ,    3  IBLA  134  (Aug.   20,    1971 

Where  an  application  la  filed  for  an  Indian 
allotment  for  lands  within  a  national  forest, 
as  provided  by  tha  Act  of  June  25,   1910, 
25  U.S.C.   1337  (1970),  tha  Secretary  of  the 
Interior,  before  paaalng  upon  the  entitle- 

ment of  the  applicant  to  tha  landa  applied 
for,  muat  first  hare  received  a  determination 
by  the  Secretary  of  Agriculture  that  tha  landa 
are  mora  valuable  for  agricultural  and  gracing 
purposes  than  for  the  timber  found  thereon. 

Curtis  D.   Patera.   6  IBLA  5   (May  9,   1972) 

An  application  for  an  Indian  allotment 
within  a  national   forest   Is  properly 

rejected  where  the  Department  of  Agri- culture has   determined  that   the   land  Is 
more  valuable  for  timber  production  than 
for  agricultural  and  grazing  purposes. 
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An  application  for  an  Indian  allotment 
within  a  national  forest  is  properly 
rejected  where  the  Department  of  Agri- 

culture finds  that  the  lands  applied 
for  fail  to  meet  the  requirements  of 
the  Indian  Allotment  Act  of  June  25, 
1910. 

Junior  Walter  Daugherty,  7  IB  LA  291 
(Sept.  22,  1972) 

An  application  for  an  Indian  allotment  within  a 
national  forest  made  pursuant  to  the  Act  of 
June  25,  1910,  36  Stat.  863,  25  U.S.C.  §  337 

(1970),  is  properly  rejected  where  the  Secre- 
tary of  Agriculture  has  determined  that  the 

land  is  more  valuable  for  the  timber  found 

thereon  than  for  agricultural  or  grazing 

purposes. 

Beverly  Sharon  Letchworth , 1973) IBI.A  344  (Aug.  15, 

Where  official  records  show  that  an  Indian 

allotment  application  was  rejected  and  the 
subsequent  course  of  events  show  that  all 
parties  have  treated  the  subject  lands  as 
public  domain  land,  an  objection  to  the 
acceptance  of  a  public  sale  application 
and  a  recreation  and  public  purposes 
application  for  separate  parts  of  the 

land,  alleging'that  the  land  is  Indian land,  will  be  rejected. 

Bureau  of  Indian Margaret  Chi charello   et  al 

Affairs,  9"  TbLA  124  (Jan.  23,  1973) 

The  Indian  Homestead  and  General  Allotment  Acts 

manifested  a  general  governmental  policy  prior 
to  and  for  some  time  after  1900  to  replace  the 
Indian  reservation  and  communal  tribal  system, 
to  encourage  individual  Indians  to  own  their 
own  small  farm  lands,  and  to  open  surplus 
reservation  lands  to  disposition  under  the 
public  land  laws. 

From  the  latter  part  of  the  19th  century  to  the 
Taylor  Grazing  Act  of  June  28,  1934,  there  was 
a  general  policy  of  the  federal  government  to 
permit  acquisition  of  title  to  open,  unreserved 
public  lands  by  individuals  settling  upon  the 
land,  including  Indians,  but  vested  rights  were 
obtained  to  the  lands  only  upon  compliance  with 
a  specific  act  of  Congress,  and  only  for  the 
maximum  acreage  allowable  under  that  law. 

Although  the  school  land  grant  to  the  State  of  Utah 
was  subject  to  existing  inchoate  settlement  claims, 
including  any  by  individual  Indians  outside  their 
reservation,  if  the  claims  were  not  perfected, 

the  State's  title  to  the  lands  vested. 

The  Indian  Homestead  Acts  and  section  4  of  the 
General  Allotment  Act  are  settlement  acts  within 

the  framework  of  other  settlement  laws  pertaining 
to  the  public  lands,  and  the  practice,  rules 

and  decisions  regarding  white  settlers  on  the 
public  lands  have  been  applied  to  them  with 
certain  reasonable  modifications  taking  into 

account  Indian  habits,  character,  and  dis- 
position. 

Navajo  Tribe  of  Indians  v.  State  of  Utah.  12  IBLA  1 

(June  29,  1973)  80  I.D.  441 

Where  the  Secretary  of  Agriculture  has  made  a  deter- 
mination pursuant  to  section  31  of  the  Act  of  June 

25,  1910,  36  Stat.  863,  25  U.S.C.  §  337  (1970), 
that  lands  within  a  national  forest  are  more  valu- 

able for  agricultural  or  grazing  purposes  than  for 
the  timber  found  thereon,  the  Secretary  of  the 

Interior  is  authorized,  in  his  discretion,  to  ac- 

cept an  application  for  an  Indian  allotment  there- 
on, and  to  cause  the  allotment  to  be  made.   Even 

where  such  a  determination  by  the  Secretary  of 
Agriculture  has  been  made,  the  Secretary  of  the 
Interior  may  reject  the  allotment  on  any  rational 
basis,  including,  without  limitation,  considerations 

of  public  policy.   Such  considerations  may  encom- 
pass recreational  and  watershed  values  and  avoid- 
ance of  erosion. 

Curtis  D.  Peters,  13  IBLA (Aug.  29,  1973) 

80  I.D.  595 

An  application  for  an  Indian  allotment  within  a  na- 
tional forest  under  section  31  of  the  Act  of  June 

25,  1910,  is  properly  rejected  as  to  a  portion  of 
the  land  where  the  Department  of  Agriculture  has 
not  determined  that  under  25  U.S.C.  S  337  (1970) 

and  43  CFR  Subpart  2533  said  portion  is  more  val- 
uable for  agricultural  and  grazing  than  for  the 

timber  found  thereon. 

Where  roads,  trails,  bridges,  and  other  improvements 

necessary  for  the  proper  and  economical  adminis- 
tration, protection,  and  development  of  the  nation- 

al forest  have  been  actually  constructed  and  are 
being  maintained  upon  public  lands  of  the  United 
States  and  the  lands  are  thereafter  disposed  of 
under  any  of  the  public  land  laws,  the  patent 

should  except  such  portion  thereof  as  is  so  de- 
voted to  public  purposes. 

Lorlnda  L.  Hulsman,  13  IBLA  178  (Sept.  26,  1973) 

Where  a  protest  against  the  Issuance  of  a 
patent  under  the  Indian  Allotment  Act, 
25  U.S.C.  ii   334,  337  (1970),  is  premised 

upon  the  protestants'  assertion  that  if  a 
certain  private  instrument  of  conveyance 
were  construed  in  a  particular  way  it 
could  be  Interpreted  to  show  that  the 
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Indian  allotment  Is  within  an  old ,  unpat- 
ented mining  claim  and  that  the  protestants 

have  a  fractional  interest  therein,  such 

protest  is  properly  rejected,  as  a  private 
contest  is  the  only  administrative  proce- 

dure available  to  the  protestants  under 
such  circumstances. 

Everett  E.  Wilder,  et  al.,  14  IBLA  406 
(Feb.  25,  1974) 

An  application  for  an  Indian  allotment  within 
a  national  forest  is  properly  rejected  where 
the  Department  of  Agriculture  has  determined 
that  the  land  is  more  valuable  for  the  timber 

found  thereon  than  for  agricultural  or  grazing 

purposes. 

Everett  E.  Wilder,  15  IBLA  336  (May  13,  1974) 

An  Indian  allotment  application  for  national 
forest  land  will  be  rejected  by  the  Department 
of  the  Interior  in  the  exercise  of  its 
discretion  when  it  is  determined  that  the 
public  Interest  requires  retention  of  the 
land  applied  for  in  federal  ownership. 

Benjamin  F.  Sanderson. 
(July  8,  1974) 

16  IBLA  229 

CLASSIFICATION 

Acquired  lands  under  the  administrative  jurisdic- 
tion of  a  Federal  agency  other  than  the  Bureau 

of  Land  Management  are  not  subject  to  the  land 
classification  provisions  of  43  CFR,   Part  2410. 

Unappropriated  public  land  in  Alaska  is  subject 
to  allotment  under  the  General  Allotment  Act 
to  Indians  who  are  not  natives  of  Alaska. 

Bertha  Mae  Tabbytite,  Glenn  M.  Clarke  v. 

Bertha  Mae  Tabbytite,  A-29636,  A-29938 
(Mar.    23,    1965)  72  I.  D.    124 

Public  land  which  has  been  patented  and  has 
passed  into  private  ownership  does  not  regain 
its  status  as  public  land  upon  being  acquired 
subsequently  by  the  United  States  through 
purchase  or  condemnation,   nor  is  it,   in  the 
absence  of  specific  legislative  authority, 
restored  to  the  public  domain  when  no 
longer  needed  for  the  purpose  for  which 
it  was  acquired,   and  an  application  for  such 
land,  filed  under  the  Indian  Allotment  Act, 

is  properly  rejected,   because  such  land  does 
not  constitute  public  land  within  the  meaning 
of  the  act. 

Bobby  Lee  Moore  et  al. A-30433  (Nov.    1,    1965) 

72  I.D.    505 

An  Indian  allotment  application  is  properly 
rejected  where  the  land  applied  for  is 
shown  by  records  of  the  Bureau  of  Land 
Management  to  be  within  a  Mexican  land 
grant  confirmed  by  patent  from  the  United 
States  and  no  evidence  is  submitted  that  the 
land  belongs  to  the  United  States. 

Anquita  L.   Kluenter  et  al. 
(Nov.    18,    1965) 

A-30483 

Bobby  Lee  Moore  et  al. A-30433  (Nov.    1,    1965) 
72  I.D.    505 

An  application   for  an  Indian  allotment   under 
section  4  of   the  General  Allotment  Act  of 
February  8,   1887,   as  amended,   25  U.S.C. 
§   334    (1970),   is  properly  reduced   from 
160   to  80  acres  when  a  Bureau  of   Land 
Management  report  of   field  examination 
shows   the  land   to  be  nonirrigable  agricul- 

tural  in  character. 

Edgar  L.    Cerday ,    12   IBLA  270    (July    31,    1973) 

A  petition  for  classification  of  land  already 
classified  for  power  site  purposes,  submitted 
as  part  of  an  Indian  allotment  application  filed 
under  25  U.S.C.  SS  334,  337  (1970),  does  not  ful- 

fill the  requirements  for  a  restoration  petition 
under  43  CFR  2344.3  where  the  petition  is  not  ac- 

companied  by  payment   of    the  required   charge. 

Robert  P.    Starritt.    14   IBLA  270   (Jan.    30,    1974) 

The  revested  Oregon  and  California  Railroad 
grant  lands  and  the  reconveyed  Coos  Bay  Wagon 
Road  grant  lands  are  set  apart  and  managed 
for  permanent  forest  production  under  the 

provisions  of  the  Oregon-California  Railroad 
Grant  Act  of  1937,   50  Stat.   874,  as  amended, 

43  USC,  sees.    1181-1181f  (1964),  and  are, 

therefore,  appropriated  lands  within  the  mean- 
ing of  section  4  of  the  General  Allotment  Act 

of  1887,   24  Stat.   389,   as  amended,   25  U.S.  C.  , 

sec.    334  (1964).     Consequently,   Indian  allot- 
ments are  not  authorized  on  the  O  and  C  lands. 

An  Indian  allotment  under  section  4  of  the  General 
Allotment  Act  of  1887,   24  Stat.   389,   as  amended, 

25  U.S.C,    sec.    334(1964),   is  not  a  "home- 
stead entry"  as  that  term  is  used  in  section  3  of 

the  Oregon-California  Railroad  Grant  Act  of  1937, 
50  Stat.   875,   43  U.S.C,   sec.    1181c  (1964). 

Indian  Allotments  on  O  &  C  Lands,    M-36697 
(Oct.   7,    1966) 



407 

INDIAN  ALLOTMENTS   ON  PUBLIC  DOMAIN 

— Continued 

LANDS   SUBJECT  TO— Continued 

INDIAN  ALLOTMENTS   ON  PUBLIC  DOMAIN 
— Continued 

LANDS   SUBJECT  TO— Continued 

An  Indian  allotment  application  is  properly  rejected 

where  the  land  sought  is  acquired  land  within 

a  national  forest  since  only  public  lands  are 
available  for  Indian  allotments. 

Albert  A.  Conner,  A-30929  (Oct.  8,  1968) 

An  application  for  an  Indian  allotment  under 
section  4  of  the  General  Allotment  Act  of 

February  8,  1887,  as  amended,  25  U.S.C. 

S  334  (1970),  is  properly  reduced  from 
160  to  80  acres  when  a  Bureau  of  Land 

Management  report  of  field  examination 

shows  the  land  to  be  nonirrigable  agricul- 
tural in  character. 

Lands  in  a  national  forest  which  are  withdrawn 

for  power  site  purposes  are  not  subject  to 
settlement,  appropriation  or  disposition 
under  the  Indian  allotment  laws. 

Donald  E.  Miller.  2  IBLA  309  (May  26,  1971) 

Lands  within  Naval  Petroleum  Reserve  No.  4  in 

Alaska  withdrawn  from  entry  by  Public  Land 
Order  No.  82  were  expressly  precluded  from 

being  opened  to  entry  by  Public  Land  Order 
No.  2215,  which  revoked  Public  Land  Order 
No.  82;  therefore,  the  withdrawal  by  Public 
Land  Order  No.  82  remains  in  effect  as  to 

such  lands  and  precludes  the  allowance  of 
native  allotment  applications  for  such 
lands  unless  the  lands  applied  for  were 

otherwise  excepted  from  the  withdrawal  or 
unless  rights  had  attached. 

Edgar  L.  Cerday,  12  IBLA  270  (July  31,  1973) 

Where  the  Secretary  of  Agriculture  has  made  a  deter- 
mination pursuant  to  section  31  of  the  Act  of  June 

25,  1910,  36  Stat.  836,  25  U.S.C.  §  337  (1970), 

that  lands  within  a  national  forest  are  more  valu- 
able for  agricultural  or  grazing  purposes  than  for 

the  timber  found  thereon,  the  Secretary  of  the 

Interior  is  authorized,  in  his  discretion,  to  ac- 

cept an  application  for  an  Indian  allotment  there- 
on, and  to  cause  the  allotment  to  be  made.   Even 

where  such  a  determination  by  the  Secretary  of 

Agriculture  has  been  made,  the  Secretary  of  the 
Interior  may  reject  the  allotment  on  any  rational 
basis,  including,  without  limitation,  considerations 

of  public  policy.   Such  considerations  may  encom- 

pass recreational  and  watershed  values  and  avoid- ance of  erosion. 

Terza  Hopson  et  al.  ,  3  IBLA  1  34  (Aug.  20,  1971) Curtis  D.  Peters,  13  IBLA (Aug.  29,  1973) 

80  I.D.  595 

No  rights  are  acquired  under  the  Alaska  Native 
Allotment  Act,  48  U.S.C.  SS  357,  357a,  357b 

(1958)  by  a  native  who  purportedly  commenced 
his  occupation  of  the  land  at  a  time  when 
the  land  was  withdrawn  from  all  forms  of 

appropriation  and  where  after  the  withdrawal 
was  revoked,  the  land  was  opened  only  for 
the  filing  of  State  selection  applications. 

Settlement  on  land  in  Alaska  which  Is  subject 
to  a  grazing  lease  Issued  under  the  Alaska 

Crazing  Act  of  March  4,  1927,  48  U.S.C. 

II  471,  471a-471o  (1958)  does  not  create  any 
rights,  by  virtue  of  such  settlement,  under 
the  Alaska  Native  Allotment  Act,  48  U.S.C. 
II  357,  357a,  357b  (1958),  since  such  land 

la  segregated  from  adverse  appropriation  at 
least  until  the  Department  takes  action  to 
cancel  the  grazing  lease. 

Harold  J.  Naughton,  3  IBLA  237  (Sept.  13, 

1971)  78  I.D.  300 

Where  an  application  Is  filed  for  an  Indian 
allotment  for  lands  within  a  national  forest, 
aa  provided  by  the  Act  of  June  25,  1910, 
25  U.S.C.  1337  (1970),  the  Secretary  of  the 

Interior,  before  paaslng  upon  the  entitle- 
ment of  the  applicant  to  the  lands  applied 

for,  must  first  have  received  a  determination 
by  the  Secretary  of  Agriculture  that  the  lands 
are  sore  valuable  for  agricultural  and  grazing 
purposes  than  for  the  timber  found  thereon. 

Curtis  D.  Peters.  6  IBLA  5  (May  9,  1972) 

Lands  in  a  national  forest  which  are  withdrawn 

for  power  site  purposes  are  not  subject  to  settle- 
ment, appropriation  or  disposition  under  the 

Indian  allotment  laws,  25  U.S.C.  SS  334,  337 

(1970). 

Robert  P.  Starritt,  14  IBLA  270  (Jan.  30,  1974) 

Under  the  Alaska  Native  Allotment  Act,  43  U.S.C.  $5 

270-1  to  270-3  (1970),  no  rights  were  acquired  by 
an  applicant  who  asserted  commencement  of  settle- 

ment on  land  when  it  was  included  in  a  grazing 
lease  issued  under  the  Alaska  Grazing  Act  of 
Mar.  4,  1927,  as  amended,  43  U.S.C.  SS  316, 

316a-o  (1970) ,  because  the  land  was  segregated 
from  adverse  appropriation  until  the  Department 
acted  to  exclude  the  land  sought  from  the  grazing 
lease. 

Helena  M.  Schwiete,  14  IBLA  305  (Feb.  1,  1974) 

Withdrawn  lands  and  lands  otherwise  closed  to  non- 
mineral  entry  are  not  open  to  appropriation 
under  the  Alaska  Native  Allotment  Act. 

Arthur  C.  Nelson  (On  Reconsideration),  15  IBLA  76 
(Mar.  11,  1974) 

With  respect  to  an  Indian  allotment  application  on 
national  forest  land,  this  Department  is  con- 

strained by  the  Act  of  June  25,  1910,  25  U.S.C. 
S  337  (1970),  to  accept  the  finding  of  the 
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Department  of  Agriculture  that  the  lands  applied 
for  are  not  more  valuable  for  agricultural  or 

grazing  purposes  than  for  the  timber  found  thereon. 
Such  a  finding  dictates  rejection  of  the  appli- 

cation by  this  Department. 

Donald  E.  Miller,  15  IBLA  95  (Mar.  11,  1974) 
81  I.D.  Ill 

filed  and  the  settler  later  files  acceptable  final 

proof  and  an  application  to  enter,  the  settler 
should  be  allowed  to  contest  the  allotment 

claim,  if  the  land  office  believes  the  claim  to 

be  valid,  but,  if  the  land  office  believes  the 
claim  not  to  be  valid,  proceedings  against  the 

allotment  claim  should  be  initiated  by  the  land 
office. 

An  application  for  an  Indian  allotment  within 
a  national  forest  Is  properly  rejected  where 
the  Department  of  Agriculture  has  determined 
that  the  land  is  more  valuable  for  the  timber 

found  thereon  than  for  agricultural  or  grazing 

purposes . 

Lands  in  a  national  forest  which  are  withdrawn 

for  power  site  purposes  are  not  subject  to 
settlement,  appropriation,  or  disposition 
under  the  Indian  allotment  laws,  except  where 
approval  has  been  granted  pursuant  to  sec.  24 
of  the  Federal  Power  Act. 

The  Secretary  of  the  Interior,  in  his  discretion, 
may  reject  an  application  for  an  Indian  allotment 
due  to  considerations  of  public  policy.   Such 
considerations  may  Include  recreation,  ecology, 
and  conservation. 

Everett  E.  Wilder.  15  IBLA  336  (May  13,  1974) 

An  Indian  allotment  application  for  national 

forest  land  will  be  rejected  by  the  Depart- 
ment of  the  Interior  in  the  exercise  of  its 

discretion  when  it  is  determined  that  the 

public  interest  requires  retention  of  the 
land  applied  for  in  federal  ownership. 

Benjamin  F.  Sanderson,  Sr. 
(July  8,  1974) 

16  IBLA  229 

Where  the  revocation  of  a  withdrawal  order 

provides  that  "[t]he  lands  released  from 
withdrawal  by  this  order  shall  not  be  sub- 

ject to  application,  location,  settlement, 
entry  or  other  forms  of  appropriation  under 
the  public  land  laws  until  further  order 
of  an  authorized  officer  of  the  Bureau  of 

Land  Management,"  land  affected  by  the 
revocation  is  not  opened  to  settlement 
under  the  Alaska  Native  Allotment  Act  of 

May  17,  1906,  by  an  order  opening  the 
land  for  State  selection. 

Mary  Gallagher.  16  IBLA  294  (Aug.  9,  1974) 

Guy  T.  Hargroves,  A-30593  (Oct.  17,  1966) 

No  rights  are  acquired  under  the  Alaska  Native 
Allotment  Act,  48  U.S.C.  II  357,  357a,  357b 

(1958)  by  a  native  who  purportedly  commenced 
his  occupation  of  the  land  at  a  time  when 
the  land  was  withdrawn  from  all  forms  of 

appropriation  and  where  after  the  withdrawal 
was  revoked,  the  land  was  opened  only  for 
the  filing  of  State  selection  applications. 

Settlement  on  land  In  Alaska  which  Is  subject 

to  a  grazing  lease  issued  under  the  Alaska 
Crazing  Act  of  March  4,  1927,  48  U.S.C. 

If  471,  471a-471o  (1958)  does  not  create  any 
rights,  by  virtue  of  such  settlement,  under 
the  Alaska  Native  Allotment  Act,  48  U.S.C. 
II  357,  357a,  357b  (1958),  since  such  land 
is  segregated  from  adverse  appropriation  at 
least  until  the  Department  takes  action  to 
cancel  the  grazing  lease. 

Harold  J.  Naughton,  3  IBLA  237  (Sept.  13, 

1971)  78  1.  D.  300 

Under  section  4  of  the  General  Allotment  of  1887, 
no  improvements  or  other  acts  of  settlement  are 
required  for  allotments  for  minor  children  of 
a  qualified  adult  allottee  who  has  maintained 
settlement  on  his  own  allotment. 

Navajo  Tribe  of  Indians  v.  State  of  Utah.  12  mJi  1 

(June  29,  1973)  80  I.D.  441 

Under  the  Alaska  Native  Allotment  Act,  43  U.S.C.  II 

270-1  to  270-3  (1970) ,  no  rights  were  acquired  by 

an  applicant  who  asserted  commencement  of  settle- 
ment on  land  when  it  was  included  in  a  grazing 

lease  issued  under  the  Alaska  Grazing  Act  of 

Mar.  4,  1927,  as  amended,  43  U.S.C.  II  316, 
316a-o  (1970) ,  because  the  land  was  segregated 
from  adverse  appropriation  until  the  Department 
acted  to  exclude  the  land  sought  from  the  grazing 
lease. 

Helena  M.  Schwlete.  14  IBLA  305  (Feb.  1,  1974) 

SETTLEMENT 

Where  an  application  for  an  Alaskan  native  allot- 
ment is  filed  and  evidence  of  use  and  occupancy 

is  then  filed  in  support  and  subsequently  notice 
of  homestead  settlement  on  part  of  the  land  is 

Withdrawn  lands  and  lands  otherwise  closed  to  non- 
mineral  entry  are  not  open  to  appropriation 
under  the  Alaska  Native  Allotment  Act. 

Arthur  C.   Nelson   (On  Reconsideration),    15   IBLA  76 
(Mar.    11,    1974) 
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Where  the  revocation  of  a  withdrawal  order 

provides  that  "[t)he  lands  released  from 
withdrawal  by  this  order  shall  not  be  sub- 

ject to  application,  location,  settlement, 
entry  or  other  forms  of  appropriation  under 
the  public  land  laws  until  further  order 
of  an  authorized  officer  of  the  Bureau  of 

Land  Management,"  land  affected  by  the 
revocation  is  not  opened  to  settlement 
under  the  Alaska  Native  Allotment  Act  of 

May  17,  1906,  by  an  order  opening  the  land 
for  State  selection. 

Mary  Gallagher,  16  IBLA  294  (Aug.  9,  1974) 

INDIAN  ECONOMIC  ENTERPRISES 

INDIAN  ECONOMIC  ENTERPRISES— Continued 

FEDERAL  BUSINESS   CORPORATIONS— Continued 

Loans  from  the  revolving  fund  established  pur- 
suant to  section  10  of  the  Indian  Reorganization 

Act  of  June  18,    1934,  48  Stat.    986,   as  amended, 
25  U.  S.  C.   sec.   470  (1964)  may  not  be  made 
for  the  purpose  of  financing  an  activity  intended 

to  influence  the  passage  of  congressional  legis- lation. 

The  Alaska  Federation  of  Natives  is  not  an  "Indian 
chartered  corporation"  and  is  not  eligible  for  a 
loan  from  the  revolving  fund  established  pur- 

suant to  section  10  of  the  Indian  Reorganization 
Act  of  June  10,   1934,   48  Stat.    986,  as  amended, 

25  U.  S.  C.   sec.   470  (1964),   nor  is  it  a  "tribe, 
band  or  group     otherwise  eligible  for  such  a 
loan  under  authority  of  the  act  of  May  7,    1948, 
62  Stat.   211.   25  U.  S.  C.   sec.    482(1964).     Even 
if  otherwise  eligible,   such  a  loan  could  not  be 
made  for  the  purpose  of  enabling  it  to  attempt 

to  secure  the  passage  of  congressional  legisla- tion. 

GENERALLY 

The  power  to  create  and  charter  corporations  is 
inherent  in  the  sovereignty  of  an  Indian  tribe 

and  may  be  implied  in  and  incidental  to  the  ex- 
press powers  granted  to  a  tribal  council  by  its 

constitution. 

Eligibility  of  Alaska  Federation  of  Natives  for 

Loan  from  Revolving  Fund  for  Loans,   M-36772 

(July  8,    1968) 

A  corporation  chartered  by  an  Indian  tribe  would 
be  treated  as  a  foreign  corporation  by  the  state 
in  which  the  tribe  is  located  if  the  activities 

of  the  corporation  fell  outside  the  area  of  ex- 
clusive tribal  jurisdiction. 

Standing  Rock  Sioux  Development  Corporation, 

M-36781  (Aug.   25,   1969) 

Unauthorized  use  of  government  trademark  regis- 
tered by  Indian  Arts  and  Crafts  Board  is  illegal 

and  is  subject  to  criminal  and  civil  sanctions 
under  18  U.  S.  C.    1158  and  15  U.S.C.    1116  and 
1117. 

Indian  Arts  and  Crafts  Board  Trademark,    M-36798 
(Jan.   6,    1970)  77  I.  D.   4 

FEDERAL  BUSINESS  CORPORATIONS 

Loans  from  the  revolving  fund  established  pursuant 
to  section  10  of  the  Indian  Reorganization  Act 
of  June  18,    1934,   48  Stat.    986,  as  amended, 
25  U.S.C.   sec.    470  (1964),   may  be  made  only 
to  organized  Indian  tribes  which  have  received 
charters  of  incorporation  pursuant  to  section 
17  of  that  act,   or  to  tribes,   bands,   and  groups 
made  eligible  by  the  act  of  May  7,    1948,   62 
Stat.   211,   25  U.S.C.   sec.   482(1964). 

INDIAN  LANDS 

(See  also  Indian  Probate) 

GENERALLY 

Where  the  Navajo  tribe  of  Indians  has  protested 
against  issuance  of  a  patent  to  the  State  of 
Utah  under  the  act  of  June  21,   1934,  to 
numbered  sections  which  the  State  claims 

as  having  vested  in  it  pursuant  to  the  grant 
for  school  purposes  under  its  Enabling  Act 
and  the  Tribe  has  requested  a  hearing 
alleging  that  the  vesting  of  title  in  the  State 
under  the  grant  was  precluded  by  occupancy 
of  the  sections  by  Navajo  Indians  and  that 
title  is  now  in  the  Tribe  pursuant  to  acts  of 

Congress,  a  hearing  will  be  ordered  for  the 
purpose  of  receiving  evidence  as  to  the  full 
extent  and  nature  of  the  occupancy  alleged 
by  the  Tribe  in  order  to  make  an  informed 
and  definitive  determination  of  the  question 
as  to  when,  if  ever,  title  did  vest  in  the  State. 

Navajo  Tribe  of  Indians  v.  State  of  Utah,  A-28670 
(Aug.   25,   1965)  72  I.  D.   361 
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The  San  Carlos  Apache  Indian  Reservation, 
Arizona,   is  a  congressionally  unconfirmed 
executive  order  reserve  in  which  the  Indians 

have  no  compensable  interest  as  against  the 
United  States.     The  United  States  did  not  have 
to  look  to  the  Act  of  June  7,    1924  (43  Stat. 
475),  which  authorized  the  construction  of 
the  San  Carlos  Irrigation  Project  for  the 
benefit  of  the  Indians  of  the  Gila  River  Indian 
Reservation,  Arizona,   and  others,  for 
authority  to  acquire  lands  on  the  San  Carlos 
Reservation  needed  for  dam  and  reservoir 

purposes.    As  the  United  States  already 
owned  the  lands  free  and  clear  of  any  legally 
cognizable  obligation  to  the  Indians,  they 
could  be  and  were  devoted  to  the  use  of  the 
Project  by  administrative  act. 

Title  to  Lands  Within  San  Carlos  Reservoir  Site, 
M-36693  (July  28,    1966)  73I.D.   333 

INDIAN  LANDS — Con t  inued 

GENERALLY —Continued 

pursuant  to  the  act  of  May  17,    1906,   34  Stat. 
197,  as  amended,  act  of  August  2,    1956,   70 
Stat.    954  and  Native  townsite  lots  granted  pur- 

suant to  the  act  of  May  25,   1926,   44  Stat.    629. 

Condemnation  of  Alaska  Native  Allotments  and 
Native  Townsite  Lots  Under  25  U.  S.C.   sec.   357 

(1964),   M-36763  (Apr.    28,    1967) 

A  surveyor  instructed  to  follow  the  southern  edge 

of  a  mesa  "as  near  as  practicable"  in  establish- 

ing the  northern  boundary  of  an  Indian  reserva- tion did  not  commit  a  gross  error  requiring 
resurvey  when  he  was  forced  by  mountainous 
terrain  to  follow  a  nearby  hydrologic  divide. 

Boundary  Dispute  Fort  Apache  Indian  Reservation, 
M-36762  (June  12,    1967) 

Unless  there  is  an  express  provision  to  the  con- 
trary effect,    the  addition  of  lands  to  an  Indian 

reservation  segregates  the  land  for  the  benefit  of 
the  Indians  and  withdraws  the  land  from  the  op- 

eration of  the  public  land  laws,    including  the 
mining  laws. 

Although  section  2  of  the  act  of  June  22,    1936,   which 
authorized  the  addition  of  certain  land  to  the 
Walker  River  Indian  Reservation,    reserved  title 
to  the  minerals  in  such  lands  to  the  United  States 

and  provided  they  shall  be  subject  to  all  forms  of 
mineral  entry  or  claim  under  the  public  land 
mining  laws,   provisos  to  that  section  qualified 
these  provisions  so  that  the  section  is  proper- 

ly interpreted  as  requiring  the  promulgation 
of  rules  and  regulations  by  the  Secretary  of 
Interior  before  such  land  is  considered  as 
open  to  the  initiation  of  mining  claims,  and 
the  fact  that  regulations  were  never  issued  by 

the  Secretary  does  not  require  a  contrary  in- 
terpretation. 

Ernest  Alpers,   A-30627  (Mar.    10,    1967) 

The  erection  and  maintenance  of  advertising  signs 
upon  lands  within  the  boundaries  of  an  Indian  reser>- 
vation  and  adjacent  to  roads  on  the  interstate  or  pri- 

mary highway  system  are  subject  to  the  Highway 
Beautification  Act  of  1965,  and  specifically  to  23 
U.S.C.  sec.  131  (h)(Supp.I)(1965),  because  such 

lands  are  part  of  the  "public  lands  on  reservations 
of  the  United  States.  " 

Interpretation  of  "Reservations  of  the  United  States" 
as  used  m  r.  L,.   «y-<;»a,   Highway  Beautiiication 
Act  of  1965,    79  Stat.    1028,   M-36703  (Apr.   7,    1967) 

The  act  of  March  3.    1901,   31  Stat.    1084.   25 
U.S.C.  sec.   357  (1964)  authorizes  the  State  of 
Alaska  to  condemn  Native  allotments  granted 

Legislation  appropriating  funds  for  the  taking  of 
Indian  trust  or  restricted  lands  does  not  author- 

ize the  use  of  such  funds  to  compensate  for  the 
taking  of  land  held  in  fee  simple.     (Acts  of 
October  3,    1962,   76  Stat.    698  and  704). 

The  language  of  the  acts  of  October  3,    1962  (76 
Stat.    698  and  704)  and  their  legislative  history 
indicate  that  only  trust  and  restricted  Indian 
interests  in  lands  of  the  Lower  Brule  and  Crow 

Creek  Indian  Reservations  were  compensable 

by  funds  appropriated  by  the  acts  for  the  taking 
of  such  interests.     Payment  for  the  taking  of 

non-trust  interests  must  be  authorized  by  Con- 

gress. 
Provision  for  Payment  for  the  Taking  of  Non-Trust 
and  Non-  Restricted  Lands  on  Lower  Brule  and 
Crow  Creek  Indian  Reservations  for  Big  Bend 

Dam  Project,   M-36740  (Nov.    17,    1967) 

Under  the  act  of  June  20,    1950  (64  Stat.   248), 
transferring  land  now  occupied  by  the  Fort 
Wingate  Trading  Post  in  New  Mexico  from  the 
War  Department  to  the  Department  of  the  Inte- 

rior for  use  of  the  Bureau  of  Indian  Affairs,  the 
land  did  not  become  Indian  land  but  remained 

Government  land  subject  to  legislation  control- 
ling the  Department  of  the  Interior. 

Status  of  Use  Permit—Bureau  of  Indian  Affairs  to 
Paul  D.    Merrill,   Ft.   Wingate  Trading  Post, 
New  Mexico,   M-36743  (Mar.    19,    1968) 

As  land  reserved  for  the  use  of  the  Pala,   Pauma, 

and  Warner's  Ranch  Indians  is  under  the  ad- 
ministrative control  of  the  Bureau  of  Indian 

Affairs,   rights-of-way  over  such  land  are 
governed  by  regulations  of  the  Bureau  of  Indian 
Affairs,   not  those  of  the  Bureau  of  Land  Manage- 

ment,  and  income  from  land  so  reserved  is  not 
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subject  to  disposition  as  if  the  land  were  public 
land. 

Jurisdiction  of  Lands  Withdrawn  for  the  Benefit 

of  Certain  Groups  of  Mission  Indians,   California- 
Patent  of  Lar.d  Under  the  Act  of  March  1.    1907, 

M-36756  (Oct.    8,    1968) 

The  south  boundary  of  the  Salt  River  Indian  Reser- 

vation,  established  as  "up  and  along  the  middle 
of  the  (Salt]  River"  by  the  Executive  Order  of 
June  14,    1879,   lies  in  the  south  channel  of  the 
Salt  River  in  T.    1  N.  ,   R.    5  E.  ,   G.   &  S.  R.  M.  , 
where  the  river  is  separated  by  a  large  island 
into  two  distinct  channels,   since  the  preponder- 

ance and  weight  of  evidence  indicates  that  the 
main  channel  of  the  river  flows  south  of  the 
island. 

The  holding  in  Boundary  of  San  Carlos  Indian 
Reservation,   55  I.  D.  560,  that  an  Indian  Reser- 

vation boundary  description  which  has  been 
uniformly  interpreted  by  the  Department  for 
many  years  will  be  considered  controlling,  is 
not  applicable  when  the  exact  location  of  the 
boundary  has  never  been  indicated  on  a  map 
prepared  for  that  purpose  or  officially  surveyed 
and  established  upon  the  ground. 

Since  the  Executive  Order  of  April  12,    1893, 
establishing  the  Ozette  Indian  Reservation, 
has  not  been  rescinded  or  modified,  the  right 
of  use  and  occupancy  granted  the  Indians  for 
whom  the  reservation  was  set  aside  remains 

intact,   even  though  those  Indians  have  all  de- 
parted from  Ozette  and  settled  on  other  reser- 

vations, where  many  have  become  allottees. 

Status  of  the  Ozette  Indian  Reservation,    Wash- 
ington,   M-36456  (Supp.  )  (Feb.    18,    1969) 

76  I.  D.    14 

The  same  standard  of  construction  is  given  the 
June  21,    1906,   amendment  (Act  of  June  21 ,    1906, 
34  Stat,    325,    327,   25U.S.C.    sec.   410)  to  the 
General  Allotment  Act  of  1887  as  was  given  the 
General  Allotment  Act  of  1887  and  another  1906 
amendment  (Act  of  May  8,    1906,    34  Stat.    182)  in 
Squire  v.   Capoeman,    351  U.S.    1   (1956).     Con- 
iist*r,t  with  the  Capoeman  rule  and  the  compre- 

hensive legislative  arrangement  for  the  manage- 
ment of  trust  lands  and  funds  derived  directly 

therefrom,   funds  derived  directly  from  trust 

lands  are  not  subject  to  levy  by  the  Internal 
Revenue  Service  for  delinquent  taxes. 

Federal  Income  Tax  Levies  on  Individual  Indian 

Money  Accounts.    M-36782  (Sept.    10,    1969) 

Boundary  of  the  Salt  River  Indian  Reservation, 
Arizona,   M-36770  (Jan.    17,    1969) 

Civil  and  criminal  jurisdiction  over  the  persons 

and  private  (non-trust)  property  of  Indians 
within  Indian  country  granted  to  states  or 
assumed  by  states  under  Public  Law  280  (Act 
of  August  15,    1953,    67  Stat.    589,   as  amended, 
18  U.  S.  C.   sec.    1162  and  28  U.S.  C.   sec.    1360) 
does  not  include  authority  to  enforce  state  laws 
directly  or  indirectly  against  property  held  in 
trust  by  the  United  States  for  the  benefit  of 
Indians. 

The  act  of  February  15,    1929,   45  Stat.    1185,   as 
amended,   25  U.  S.  C.   sec.    231,  providing  for 
the  entry  of  agents  and  employees  of  a  state 
upon  Indian  tribal  lands,   reservations,   or  al- 

lotments for  the  purpose  of  enforcing  state 
sanitation  and  quarantine  regulations,   is  not 

self- executing  and  in  the  absence  of  implement- 
ing regulations  cannot  serve    as  a  source  of 

authority  to  enforce  state  health  and  sanitation 
laws. 

Applicability  of  Health  and  Sanitation  Laws  of  the 
State  of  California  on  Indian  Reservations, 
M-36768  (Feb.    7,    1969) 

The  Makah  Indian  Tribe  did  not  acquire  any  in- 
terest in  the  Ozette  Indian  Reservation  merely 

because  the  class  of  Indians  for  whom  the 

reservation  was  established  may,   whether  for 
some  or  all  purposes,  be  considered  Makahs. 

The  general  rule  governing  changes  in  reservation 
boundaries  is  that  when  Congress  has  once  estabr 
lished  a  reservation  all  tracts  included  within  it 
remain  a  part  of  the  reservation  until  separated 
therefrom  by  Congress;  no  authority  exists  for  an 
administrative  change  in  reservation  boundaries. 
Whether  Congress  intended  to  change  a  reserva- 

tion boundary  by  an  act  would  be  reflected  prima- 
rily by  the  act  itself  and  its  legislative  history. 

Sale  of  land  within  the  boundaries  of  the  Fort 

Berthold  Indian  Reservation  pursuant  to  Congres 
sional  authority  did  not  change  the  boundaries  nor 
remove  the  land  from  reservationstatus. 

Boundaries  of  the  Fort  Berthold  Indian  Reservation 

'in  North  Dakota,   M-36802    (Mar.    13,    1970) 

The  Secretary  of  Agriculture  is  not  authorized  or 
required  to  conduct  meat  inspection  programs 
on  Indian  reservations  under  the  provisions  of 
the  Wholesome  Meat  Act  of  1967,  81  Stat.  584, 

21  U.S.  C.  sections  601-691  (Supp.  V,  1965- 
1969). 

States  which  have  assumed  the  requisite  jurisdic? 
tion  over  Indian  country  under  Public  Law  280 
(Act  of  August   15,    1953,   67  Stat.    588,   as  a- 
mended,    18  U.  S.  C.   section  1162  and  28  U.  S.  C. 
section  1360)  or  under  the  Civil  Rights  Act  of 
1968  (Act  of  April  11,    1968,    82  Stat.   77-81, 
25  U.S.  C.   sections  1321-1322  (Supp.   V. 
1965-1969))  are  required  by  the  Wholesome 
Meat  Act  of  1967  to  enforce  their  meat  inspec- 

tion laws  on  Indian  reservations  if  the  enforce- 
ment does  not  involve  the  regulation  of  property 

held  in  trust  by  the  United  States  for  the  benefit 
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of  the  Indians.     States  which  have  not  assumed 

the  aforementioned  jurisdiction  over  Indian 
country  are  not  authorized  or  required  by  the 
Wholesome  Meat  Act  of  1967  to  enforce  their 
meat  inspection  laws  on  Indian  reservations  un- 

less the  Secretary  of  the  Interior  were  to  enact 
regulations  authorizing  such  enforcement  under 

the  authority  granted  him  by  the  Act  of  Febru- 
ary 15.    1929,   45  Stat.    1185.  as  amended, 

25  U.S.C.  section  231. 

Applicability  of  the  Wholesome  Meat  Act  of  1967 
on  Indian  Reservations,  M-36811  (Feb     I     HTfTT 

78  1.  D.  18 

Because  the  Congress  has  never  manifested  an  intent 
to  diminish  or  dissolve  the  Puyallup  Reservation, 
as  its  boundaries  were  established  in  1873,    such 
boundaries  continue  to  exist  for  federal  and  tribal 

purposes.     Therefore,   the  Puyallup  Tribe  possesses 
the  exclusive  right  to  fish  on  the  Puyallup  River 
within  those  1873  boundaries;  the  State  of  Washing- 

ton may  not  exercise  any  authority  over  Puyallup 
Indians  fishing  on  the  Puyallup  River  within  those 
boundaries;  and  the  state  may  not  regulate  other 
Indians  fishing  there,    at  least  when  such  fishing 
by  such  Indians  has  been  permitted  by  the  Puyallup 
Tribe. 

Status  of  the  Puyallup  Reservation  in  the  State  of 

Washington.   M-36825  (March  26,    1971) 

M-36825  (Supp.  )    (Aug.    11,    1971) 

Utah  game  laws  apply  to  non-Indians  who  hunt,   even 

with  the  tribe's  permission,    on  the  Uintah  and 
Ouray  Indian  Reservation.   Thus,   non-Indiaas 
cannot  hunt  on  the  reservation  without  procuring 
a  state  license,    even  though  they  may  be  licensed 
by  the  tribe  to  do  so. 

Criminal  Jurisdiction  of  Utah  Over  Non-Indians 

Hunting  onthe  Uintah  and  Ouray  Reservation  in  Vio- 
lation of  State  Law,   M-36813  (Mar.    29,    1971) 

78  I.D.101 

The  financial  responsibility  law  of  tr.a  Ttate  of  Wash- 

ington applies  to  Indians  involved  i..  krt  ̂ >i> ... it.    p;..U 

accident  on  a  private  road  within  the  laxim- 

Indian  Reservation.  The  state,  ,n  requiring  Cht 

Indians  to  post  bond  under  the  authority  of  this  la 

is  not  assuming  any  jurisdiction  over  Indians  on 

reservation  lands  greater  than  that  permitted 

under  RCW  37,12.010  or  under  Puoiic  Law  280 

(Act  of  August  1 5,  1953,  67  Stat.  588,  as  amend. 
18  U.S.C.  sec.  1162  and  28  U.S.  C.  sec.  1360 
(1964)). 

Applicability  of  the  Financial  Responsibility  Law  of 

Washington  to  Indians  on  the  Yakima  Reservation, 

M-36829  (July  20,  1971) 

The  failure  of  a  mining  claimant  to  make  the 
required  annual  rental  payments  In  advance 
for  claims  located  under  the  Act  of  June  18, 
1934,  48  Stat.  984,  as  amended,  August  28, 
1937i  50  Stat.  862,  863,  within  the  Papago 
Indian  Reservation  Is  a  sufficient  basis 

for  Invalidating  the  claims  where  the  an- 
nual rental  payments  were  not  remitted 

until  almost  three  months  after  the  due 
date  and  no  explanation  Is  offered  for  the delay. 

I.M.  and  Robert  L.  Clausen.  7  IBLA  286 
(Sept.  22,  19  72) 

The  provisions  of  the  Act  of  July  18,  1966,  28  U.S.C. 
§§  2415  and  2416,  limit  the  time  in  which  the 

United  States  may  file  suits  on  behalf  of  Indians 
and  Indian  tribes  which  seek  any  of  the  remedies 
specified  in  the  Act.   The  Act  does  not  apply  to 

suits  brought  by  tribes  or  individuals  without 
the  assistance  of  the  federal  government,  but  such 
suits,  unless  they  are  to  quiet  title  to  trust  or 
restricted  land,  are  subject  to  the  statute  of 
limitation  applicable  generally. 

Effect  of  28  U.S.C.  8§  2415  and  2416  on  Actions 

Brought  by  United  States  for  Benefit  of  Indians 
and  Actions  Brought  by  Individual  Indians  or 

Indian  Tribes,  M- 36861  (Feb.  22,  1973) 
   80  I.D.  220 

Although  the  Board  of  Land  Appeals  takes  official 
notice  of  the  findings  and  conclusions  in  an 
interlocutory  order  of  the  Indian  Claims 
Commission  on  the  claim  of  the  Navajo  Tribe  of 

Indians  against  the  United  States,  the  Board's 
decision  on  a  protest  by  the  Tribe  against 
issuance  of  a  confirmatory  patent  to  the  State 
of  Utah  for  school  land  sections  now  Included 

within  the  boundaries  of  the  Tribe's  reservation 
is  based  solely  upon  the  evidence  in  the  hearing 

in  the  Department  on  this  protest  and  upon  its 
own  application  of  the  law  to  the  facts  in  this 
case. 

The  Indian  Homestead  and  oeneral  Allotment  Acts 

manifested  a  general  governmental  policy  prior 
to  and  for  some  time  after  1900  to  replace  the 
Indian  reservation  and  communal  tribal  system, 

to  encourage  individual  Indians  to  own  their 
own  small  farm  lands,  and  to  open  surplus 

reservation  lands  to  disposition  under  the 

public  land  laws. 

To  determine  whether  any  Indian  occupancy  by  Navajos 
outside  their  recognized  reservation  boundaries 
was  recognized  by  the  Utah  Enabling  Act  of  1894 
so  as  to  prevent  the  operation  of  the  grant  of 
lands  for  school  purposes  to  the  State,  the 
intent  of  Congress  must  be  ascertained  by  reading 

the  provisions  of  the  grant  and  the  disclaimer 

of  lands  "owned  or  held  by  any  Indian  or  Indian 

tribes"  together,  by  considering  the  usual 
meaning  of  the  words,  by  determining  the  overall 

purpose  of  the  Act,  and  by  considering  the 
provisions  in  accordance  with  the  historical 
milieu  and  public  policy  of  that  time,  as  well 
as  any  court  interpretations  of  other  statutes. 
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The  Acts  of  March  1,  1933,  adding  "vacant, 
unreserved,  and  undisposed  of"  public  lands  to 
the  Navajo  reservation,  and  of  September  2, 
1958,  declaring  lands  within  the  exterior 
boundaries  of  the  Navajo  reservation  in  trust 

for  the  Navajo  Tribe,  "subject  to  valid 
existing  rights",  did  not  affect  the  existing 
title  of  the  State  of  Utah  in  6chool  sections 
which  had  vested  in  the  State  in  1900  when 

surveys  were  approved  including  the  sections. 

Where  there  has  been  no  Governmental 

recognition  of  proprietary  rights  in 
lands  occupied  by  Alaska  natives,  the 
United  States  may  withdraw  such  lands 
from  disposition  under  the  public  land 

laws,  including  the  Alaska  Native  Allot- 
ment Act. 

Terza  Hopson  et  al.  ,  3  IBLA  134  (Aug.  20,  1971) 

By  the  Utah  Enabling  Act  of  1894,  Congress  did  not 
intend  the  grant  of  school  lands  to  the  State  of 
Utah,  effective  upon  survey  in  1900,  to  be  held 
in  abeyance  as  to  unreserved  public  lands  which 
may  have  been  within  a  wide,  undefined  perimeter 
of  use  by  a  proportionately  few  Navajo  families 
outside  their  reservation  grazing  flocks  of 
sheep  with  transitory  encampments  in  an  area 

also  used  by  non-Indians  for  grazing  purposes 
and  wandered  over  by  Indians  from  other  tribes. 

Where  lands  were  not  withdrawn  for  Indians,  any 
express  or  implied  consent  by  Indian  Office 
officials  to  Navajos  grazing  sheep  on  public 
lands  outside  their  reservation  boundaries 
where  no  claim  to  the  land  was  made  under 
section  4  of  the  General  Allotment  Act  and 

the  lands  were  recognized  by  such  officials 
and  other  government  officials  as  public  lands, 
rattier  than  Indian  lands,  could  not  create  Indian 
tribal  occupancy  rights  to  such  lands  superior 
to  the  Congressional  grant  to  the  State  of  Utah 
for  school  lands,  and  the  State  took  an  unencumbere 
fee  simple  title  to  such  sections. 

The  Treaty  of  1868  between  the  Navajo  Tribe  of 
Indians  and  the  United  States  whereby  the  Tribe 

relinquished  its  claim  to  land  outside  the 
boundaries  of  a  reservation  provided  thereby, 

extinguished  the  aboriginal  occupancy  rights  of 
the  Tribe  and  Its  members  to  any  land  outside 
that  reservation. 

The  standard  used  to  determine  the  extent  of  an 

Indian  tribe's  aboriginal  occupancy  is  whether 
the  tribe  occupied  a  defined  area  to  the 
exclusion  of  other  tribes. 

Where  Indian  aboriginal  rights  are  terminated  by 

abandonment  or  relinquishment  by  a  treaty  with 
the  United  States,  a  state  may  take  a  grant  of 
lands  unencumbered  by  any  occupancy  claims  in 

the  Indians,  and  where  the  state's  title  has 
vested,  subsequent  action  by  Congress  setting 
the  lands  apart  as  a  reservation  for  the  Indians 

cannot  affect  the  state's  title.   However,  If 
a  reservation  has  been  created  prior  to  the 

grant,  the  state's  title  cannot  vest  until  the 
reservation  is  extinguished. 

Navajo  Tribe  of  Indians 
(June  29,  1973) 

State  of  Utah, 12  IBLA  1 

,D.  441 
Navajo  Tribe  of  Indians  v. 

(June  29,  1973)- 

State  of  Utah,  12  IBLA  1 

80  I.D.  441 

Although  the  failure  of  a  mining  claimant  to 
pay  in  advance  the  annual  rental  required 
by  regulation  43  CFR  3825.1(b)  for  claims 
located  pursuant  to  the  Act  of  June  18,  1934, 

48  Stat.  985,  ga  amended  by  the  Act  of 
August  28,  1937,  io  Stat.  862,  863,  within 
the  Papago  Indian  Reservation  is  a  sufficient 

basis  for  invalidating  the  claim,  this  regu- 
lation may  be  Interpreted  as  directory  and 

not  mandatory. 

Tender  of  payment  for  annual  rental  on  a 
mining  claim  located  within  the  Papago 
Indian  Reservation  a  few  days  after  the 
due  date  but  before  action  by  BLM  to 

declare  the  claim  invalid  under  regula- 
tion 43  CFR  3825.1(b)  may  be  accepted. 

Cancellation  of  the  claim  in  such  a  cir- 
cumstance is  not  compelled  by  the  regula- 

tion. 

Charles  Ketchum.et  al.,  16  IBLA  82  (June  26,  1974) 

ACQUIRED  LANDS 

When  a  group  of  Indians  constitutes  an  historic  "tribe" 
or  "organized  band"  within  the  meaning  of  section  19 
of  the  Indian  Reorganization  Act,    and  if  it  did  not 

vote  to  reject  the  provisions  of  the  Indian  Reorgani- 
zation Act,    then  the  United  States  may  acquire  land 

for  it  under  section  5  of  the  Indian  Reorganization 
Act,    and  it  may  thereafter  organize  under  section 
16  of  the  Indian  Reorganization  Act. 

Organization  of  the  Nooksack  Indians  Under  the  Reor- 
ganization Act,    M-36833  (Aug.    13.    1971) 

Cancellation  of  Tribal  Land  Assignments  are 
governed   by   the   terms  of    the   assignment 
as  agreed  upon  by  the  parties   thereto. 

Administrative  Appeal  of  Marvin  Murphy  v.   Area 
Director,    Anadarko  Area   Office,    et   al . ,    3   IBIA  47 
(Sept.   9,    1974)  81  I.D.    499 
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Civil  and  criminal  jurisdiction  over  the  persons 
and  private  (non-trust)  property  of  Indians 
within  Indian  country  granted  to  states  or 
assumed  by  states  under  Public  Law  280  (Act 
of  August  15,    1953,   67  Stat.    589,   as  amended, 
18  U.S.  C.   sec.    1162  and  28  U.S.  C.   sec.    1360) 
does  not  include  authority  to  enforce  state  laws 
directly  or  indirectly  against  property  held  in 
trust  by  the  United  States  for  the  benefit  of 
Indians. 

The  act  of  February  15,    1929,   45  Stat.    1185,   as 
amended,   25  U.  S.  C.   sec.    231,   providing  for 
the  entry  of  agents  and  employees  of  a  state 

upon  Indian  tribal  lands,   reservations,   or  al- 
lotments for  the  purpose  of  enforcing  state 

sanitation  and  quarantine  regulations,  is  not 

•  self-executing  and  in  the  absence  of  implement- 
ing regulations  cannot  serve    as  a  source  of 

authority  to  enforce  state  health  and  sanitation 
laws. 

The  Superintendent,   as  a  representative  of   the 
Secretary,   owes  a  duty  to  protect  the   land  of 
a  competent  Crow  Indian  against  livestock 
trespass  so  long  as   the   land  remains   in  trust 
status  and  is  unleased. 

Administrative  Appeal  of   Juanita  Humphrey  Michalek 
(Crow  Allottee  No.    3292)  v.   Area  Director.   Billings, 
et  al.,   2  IBIA  175   (Feb.   26,   1974)  81  I.D.90 

Improvements  placed  on  permitted   land  shall  be 
considered  affixed  thereto  unless  excepted 
therefrom  under  the  terms   of   the  permit. 

Administrative  Appeal  of   Clair  Cootnes  v.   Area 
Director,   Aberdeen, et  al. ,   2  IBIA  257   (Apr.    22, 
1974)  81  I.D.   217 

Applicability  of  Health  and  Sanitation  Laws  of  the 
State  of  California  on  Indian  Reservations, 
M-36768  (Feb.    7,    1969) Alienation 

While  it  is  clear  that  no  Indian  may  receive  an 
allotment  on  two  reservations,  Josephine 

Valley,    19  L.  D.    329  (1894),  there  is  nothing 
to  preclude  acceptance  of  an  allotment  on  one 
reservation  by  an  individual  who  is  a  member 
of  a  class  of  Indians  for  whom  another  reser- 

vation has  been  established. 

Status  of  the  Ozette  Indian  Reservation,   Wash- 
ington,  M-36456  (Supp.  )  (Feb.    18,    1969) 

76  I.D.  14 

The  same  standard  of  construction  is  given  the 
June  21,    1906,    amendment  (Act  of  June  21,    1906, 
34  Stat.    325,    327,    25  U.S. C.    sec.   410)  to  the 
General  Allotment  Act  of  1887  as  was  given  the 
General  Allotment  Act  of  1887  and  another  1906 
imehdment  (Act  of  May  8,    1906,    34  Stat.    182)  in 
Squire  v.   Capoeman,    351   U.S.    1   (1956).     Con- 
Bietent  with  the  Capoeman  rule  and  the  compre- 

hensive legislative  arrangement  for  the  manage- 
ment of  trust  lands  and  funds  derived  directly 

therefrom,    funds  derived  directly  from  trust 
lands  are  not  subject  to  levy  by  the  Internal 
Revenue  Service  for  delinquent  taxes. 

Federal  Income  Tax  Levies  on  Individual  Indian 

Money  Accounts,    M-36782  (Sept.    10,    1969) 

Where  an  approved  lease  of  individually  owned restricted  Indian  land  provides  for  the  direct 
payment  of  rentals  to  the  owner  or  his  legal 
representative  (guardian  or  conservator), 
the  rental  payments  must  be  treated  as 
unrestricted  funds  as  of  the  time  of  payment, 
but  future  or  anticipated  rentals  are  classed 
as  restricted  property  over  which  the 
Secretary  of  the  Interior  may  recapture  super- 

vision over  the  collection,  care  and  disburse- 
ment.    Any  action  of  the  legal  representative 

(guardian  or  conservator)  or  of  the  guardian- 
ship court  to  obligate  such  future  or  anticipated rentals  would  be  ineffective  unless  approved  by the  Secretary  of  the  Interior. 

Supervision  Over  the  Collection.  Care  and 
Disbursement  of  Rentals  Payable  Directly  tn  *n 
Indian  Lessor  or  His  Legal  Representative  T)nHa. 
an  Approved  Lease  of  Restricted  Land.    M-3fifi7T 
(Feb!    17,    1965)  "   tJITd.   83 

In  accordance  with  the  Congressional  plan  for 
the  protection  of  the  Kickapoo  Indians 
expressed  in  the  act,  of  June  21,    1906, 
34  Stat.   325,   362-363,   and  Feb.    17,    1933, 
47  Stat.   819,  the  fact  that  a  Kickapoo  Indian 
is  a  resident  and  national  of  the  Republic 
of  Mexico,   of  itself,   is  not  sufficient  to 
completely  extinguish  the  guardian  interest 
of  the  United  States  in  such  Indian  or  to  re- 

move the  restrictions  from  trust  or  restricted 
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property  in  the  United  States  which  he  acquire 
by  inheritance  or  otherwise. 

Estate  of  Kee-Ah-Tha-Com-Oke-Quah,  IA-974 
(Sept.    16,    1965) 

Estate  of  Ah-Che-Tha-To-Quah,  IA-975 
(Sept.    16,   1965) 

Where  an  Indian  deeds  restricted  Indian  land  to 
members  of  her  immediate  family,   others 

who  seek  the  grantor's  bounty  are  not  en- 
titled to  a  hearing  as  a  matter  of  right,   on  the 

question  of  whether  the  Secretary  or  his  autho- 
rized representativeshould  approve  the  deed. 

Estate  of  Mary  McGlaslin  Grant  Harragarra, 
IA-1150  (May  11,    1966) 

Where  an  Indian  holds  legal  title  to  lands  with 
restriction  against  alienation,   title  thereto 
may  be  transferred  only  under  rules  and 
regulations  prescribed  by  the  Secretary  of 
the  Interior,   and  with  the  consent  and 

approval  of  the  Secretary  or  his  duly- 
authorized  representative. 

Estate  of  Pete-Goh-Deh-Dil  (Joe  Pete).   IA-132Z 
(June  7.    1966) 

Where  an  option  agreement  for  the  purchase  of  an 
Indian  allotment  provides  for  payment  of  the  full 
purchase  price  upon  consummation  of  the  sale, 
the  approval  of  the  agreement  is  within  the  dis- 

cretion of  the  Secretary  of  the  Interior. 

Proposed  Sale  of  Mission  Creek  Allotted  and  Tribal 

Trust  Lands,   M-36742  (Jan.    19,    1968) 

amendment  (Act  of  May  8,    1906,    34  Stat.    182)  in 
Squire  v.   Capoeman,    351  U.S.    1   (1956).     Con- 

sistent with  the  Capoeman  rule  and  the  compre- 
hensive legislative  arrangement  for  the  manage- 

ment of  tru3t  landc  and  funds  derived  directly 
therefrom,    fund3  derived  directly  from  trust 
lands  are  not  subject  to  levy  by  the  Internal 
Revenue  Service  for  delinquent  taxes. 

Federal  Income  Tax  Levies  on  Individual  Indian 

Money  Accounts,   M-36782  (Sept.    10,    1969) 

State  statutes  relating  to  partition  of  real  property 
are  not  applicable  to  lands  in  which  interests  are 
owned  by  Indians  subject  to  restraints  on  aliena- 

tion imposed  by  federal  statutes  unless  such  fed- 
eral statutes  authorize  application  of  such  state 

statutes  to  such  lands.     Therefore,  the  laws  relat- 
ing to  such  lands  in  Oklahoma  were  not  altered  by 

the  enactment,   on  March  2,    1970,   of  an  amend- 
ment, ch.  40  (H.  B.  No.   1609),  /1970/  Okla. 

laws  43,  to  Okla.  Stat,  tit.    12,  Section  1501 
(1961). 

Effect  of  Recent  Amendment  to  Oklahoma  Partition 
Statutes  on  Lands  in  Which  Undivided  Interests  are 
Owned  By  Indians  in  Trust  or  Restricted  Status, 
Pursuant  to  Federal  Statutes.   M- 36806  (June  3. 1970) 

When  an   Indian  wishes   to   sell   his   allotment   to  his 
Indian  mother  who  has  ample  means  and  the  seller 
is  in  need,    the  area  Director  must  have  cogent 
reasons   for  disapproval  of  the  sale. 

Administrative  Appeal  of  Richard  Obi,    2   IBIA  183 
(Feb.    28,    1974)  81   I.D.    93 

The  equitable  principle  that  approval  of  a  deed  of 
Indian  land  relate*  back  to  make  the  conveyance 
effective  as  of  the  date  of  execution,  does  not 
prevent  the  Secretary  or  his  delegate  from 
considering  circumstances  which  occurred  sub- 

sequent to  execution  in  determining  whether 
the  deed  should  be  approved. 

Appeal  of  Tena  Bearskin  First  Sound,    IA    1668 
(June  11,    1968) 

The  same  standard  of  construction  is  given  the 
June  21,    1906,    amendment  (Act  of  June  21,    1906, 
34  Stat.    325,    327,    25U.S.C.    sec.    410)  to  the 
General  Allotment  Act  of  1887  as  was  given  the 
General  Allotment  Act  of  1887  and  another  1906 

Patent^ 

.A  Crow  Indian's  application  for  a  patent  in  fee 
to  lands  for  which  a  trust  patent  has  been 

issued  will  be  determined  on  the  basis  of 
general  statutory  provisions  in  that  respect, 
and  a  decision  to  withhold  fee  patent  will  be 

overturned  on  appeal  where  there  is  an  abuse 
of  administrative  discretion  and  where  the 

record  supports  the  conclusion  that  the  appli- 
cant is  capable  of  properly  managing  his  or  her 

own  affairs. 

Administrative  Appeal  of  Frances  M.  Shively  Kevern 
(Crow  Allottee  No.  3519),  2  IBIA  123  (Dec.  20,  1973) 

80  I.D.  804 
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Cancellation  of  Tribal  Land  Assignments  are 
governed  by  the  terms  of  the  assignment 
as  agreed  upon  by  the  parties  thereto. 

Administrative  Appeal  of  Marvin  Murphy  v.  Area 
Director,  Anadarko  Area  Office,  et  al . .  3  IBIA  47 
(Sept.  9.  1974)  81  I#D.  499 

CEDED  LANDS 

Generally 

Where  regulations  (25  CFR  15.  19)  provide  an  ap- 
peal to  the  Secretary  of  the  Interior  only  when 

a  party  has  been  aggrieved  by  a  decision  of  the 
Examiner  of  Inheritance  on  a  petition  for  re- 

hearing or  a  petition  for  reopening,  a  party  who 
fails  to  petition  the  Examiner  for  such  relief 
has  no  standing  to  appeal  to  the  Secretary. 

Jason  Betzinez,  IA-1302  (Feb.   3,    1965) 

Until  school  sections  which  either  "shall  be  granted" 
or  "are  hereby  granted"  to  states  from  lands  on 
Indian  reservations  have  been  surveyed,    title  does 
not  pass  from  the  United  States  to  the  state.     Such 

school  sections,    while  unsurveyed,    remain  subject 

to  the  Indians'  historic  right  of  occupancy  until  that 
occupancy    is  extinguished  by  the   United  States. 
If  that  right  is  never  extinguished,    it  must  still 
exist.     So  the  United  States  continues  to  hold  title 
to  such  sections  in  trust  for  the  Indians,    and  the 
Indians  continue  to  enjoy  their  aboriginal  right  of 
occupancy  in  those  sections  under  that  trust. 

Ownership  of  Unsurveyed  School  Lands  Within  the 
Flathead  Indian  Reservation,    M-36827  (July  2,    1971) 

COMPETENCY 

Where  an  approved  lease  of  individually  owned 
restricted  Indian  land  provides  for  the  direct 
payment  of  rentals  to  the  owner  or  his  legal 
representative  (guardian  or  conservator), 
the  rental  payments  must  be  treated  as 
unrestricted  funds  as  of  the  time  of  payment, 
but  future  or  anticipated  rentals  are  classed 
as  restricted  property  over  which  the 
Secretary  of  the  Interior  may  recapture  super- 

vision over  the  collection,  care  and  disburse- 
ment.    Any  action  of  the  legal  representative 

(guardian  or  conservator)  or  of  the  guardian- 
ship court  to  obligate  such  future  or  anticipated 

rentals  would  be  ineffective  unless  approved 
by  the  Secretary  of  the  Interior. 

Supervision  Over  the  Collection,  Care  and 
Disbursement  of  Rentals  Payable  Directly  to  an 
Indian  Lessor  or  His  Legal  Representative  Under 
an  Approved  Lease  of  Restricted  Land,    M- 3 6671 
(Feb.    17,    1965)  72  I.  D.    83 

Where  a  Hearing  Examiner  has  had  the  opportunity 
to  observe  witnesses  and  evaluate  their  testimony 
on  the  controverted  factual  question  of  paternity, 
it  is  the  policy  of  the  Department  not  to  disturb 
his  conclusion. 

Estate  of  Josie  Carroll  Mustache  and  John 
-Mustache,   Sr.  ,   IA-1262      (Apr.   4.    1966) 

A  petition  for  the  reopening  of  Indian  heirship  pro- 
ceedings filed  fourteen  months  after  the  3 -year 

period  provided  for  reopenings  by  25  CFR 
15.  18  has  expired  may  be  granted  by  the  Secre- 

tary of  the  Interior  when  it  appears  that  peti- 
tioners have  not  been  dilatory  or  neglectful  in 

presenting  newly  discovered  evidence  from  the 
records  of  earlier  probate  proceedings  which 
puts  in  question  the  correctness  of  the  heirship 
determination  made,  and  the  estate  involved  in  that 
determination  remains  restricted  and  subject  to 

the  jurisdiction  of  the  Secretary. 

Estate  of  George  Squawlie  (Squally),   IA-1231 

(Apr.    5,    1966) 

As  to  members  of  the  Yakima  Tribes  dying  after 
the  approval  of  the  act  of  August  9.  1946, 
section  7  of  that  act  applies  to  the  de\olution 

of  that  part  of  the  decedent's  trust  or  restricted 
estate  which  consists  of  any  interest  in  or  the 
rents, .issues,   or  profits  from  an  allotment  of 
land  within  the    Yakima  Reservation  or  within 
the  area  ceded  by  the  treaty  of  June  9,  1855, 

12  Stat.    951,   irrespective  of  whether  the 
allotment,  or  interest  therein,  was  acquired 

by  the  decedent  by  allotment,  patent,   in- 
heritance, devise  or  restricted  deed,  but 

excepting  decedent's  restricted  purchased  lands 
which  at  any  time  prior  to  their  acquisition  by 
him  may  have  been  in  an  unrestricted  status. 

Estate  of  Esther  Guyette  Rentschlet 

(Apr.    7,    1966) 

IA-1156 
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A  petition  for  the  reopening  of  an  Indian  heirship  pro- 
ceeding filed  47  years  after  the  Department  deter- 

mined the  heirs  of  the  Indian  decedent  will  be 

deniedas  untimely. 

Estate  of  Charles  Ellis,    IA-1242(Apr.  15,   1966) 

A  Hearing  Examiner  under  the  act  of  June  25,  1910, 
36  Stat.  855;  25  U.S.  C.  372  can  not  determine  the 
heirs  of  a  deceased  Indian  on  the  basis  of  a  waiver 

or  agreement. 

A  Hearing  Examiner  has  no  authority  to  approve  a  gift 
conveyance  of  restricted  Indian  property  from  one 
Indian  heir  to  another,  such  conveyances  being 
subject  to  the  approval  of  the  appropriate  adminis- 

trative officials  of  the  Bureau  of  Indian  Affairs 

under  authority  delegated  from  the  Sec  retary.  of 
the  Interior. 

Estate  of  Philomene  (Jessie  P.)  Carpenter,    LaForge, 
Jefferson,    Gardner,    IA-1444  (Apr.    21,    1966) 

A  petition  for  reopening  of  an  Indian  heirship 
proceeding  filed  six  years  after  the  Department 
determined  the  heirs  of  the  Indian  decedent  and 

three  years  after  the  period  allowed  for  reopen- 
ing had  expired  will  be  denied  as  untimely. 

Estate  of  Jesse  Swan,   IA-1268  (Apr.   28,    1966) 

A  Hearing  Examiner  has  no  authority  to  deter- 
mine whether  the  degree  of  Yakima  blood 

possessed  by  a  probable  heir  is  sufficient  to 
establish  his  eligibility  to  inherit  under  the 
provisions  of  section  7  of  the  Yakima  Enroll- 

ment Act  of  Aug.   9,    1946,  60  Stat.   968,   969, 
25  U.S.  C.    sec.    601  et  seq.  ,    such  eligibility 

being  determined  by  the  degree  of  Yakima 
blood  shown  on  the  Yakima  membership  roll 
prepared  pursuant  to  the  1946  Act,   and  any 
question  arising  as  to  the  accuracy  of  the 

Yakima  blood  quantum  shown  thereon  is  for 
determination  by  the  Yakima  Tribes  and  the 
Secretary  of  the  Interior  or  his  authorized 
representative. 

determinative  of  eligibility  to  inherit  Yakima 

property  under  Section  7  of  the  Yakima  En- 
rollment Act,  25  U. S.  C.   sec.    607. 

A  decision  in  a  Yakima  probate  proceeding  will 
not  be  withheld  so  that  a  redetermination  of 
Yakima  blood  quantum  may  be  made  by  the 

Yakima*Tribes  and  Secretary  of  Interior  or 
his  authorized  representative,  where  no 
evidence  is  presented  by  appellant  in  the 
probate  proceeding  to  support  his  assertions 
that  Yakima  blood  quantum  shown  for  himself 
and  his  children  on  membership  roll  prepared 
in  accordance  with  the  Yakima  Enrollment 
Act  of  August  9,    1946,    60  Stat.    968;  25  U.S.C. 
sec.    601  et  seq.   is  erroneous. 

Estate  of  Hattie  Lindsey,  IA-1158 
(May  2,    1966) 

The  Secretary  of  the  Interior  is  without  juris- 
diction to  probate  the  estate  of  a  living  Indian 

so  that  any  heirship  determinations  purported- 
ly made  which  in  fact  involved  a  living,  rather 

than  a  deceased     Indian  are  null  and  void. 

Estate  of  Nanapah  Cojo  (Coho),  IA-1219 
(May  14,    1966) 

A  petition  for  the  reopening  of  Indian  heirship 
proceedings  filed  more  than  eleven  years 
after  the  heirship  determinations  were  made 

is  eight  years  late  under  the  regulation  per- 
mitting reopenings,25  CFR  15.  18,  and  will 

therefore  be  denied. 

Estate  of  Jose  Sandoval,  or  She-Ki,  and  Estate 
of  Ke-Nez-pah,  IA-1337  (May  17,    1966) 

Estate  of  Edward  (Edwin)  Thomas, 
^May  2,    1966) 

IA-836 

A   Hearing  Examiner  properly  refused  to  exercise 

probate  jurisdiction  over  the  estate  of  an  un- 
allotted Comanche  Indian  where  it  is  shown 

that  no  part  of  the  property  of  the  estate  came 
within  the  authority  to  determine  heirs  granted 
by  the  Act  of  June  25,   1910,  as  amended 
(36  Stat.   855,   25  U.S.C.   372). 

Estate  of  Rose  (Rosette)  S.   Bascus  or  Bascas 

Ricks  Unallotted  Comanche  Indian,   IA-1411 

(May  26.   1966) 

Degree  of  Yakima  Indian  blood  shown  on  Yakima 
membership  roll  prepared  pursuant  to  the 
Yakima  Enrollment  Act  of  August  9,   1946, 
60  Stat.    968;  25  U.S.C.   sec.    601  et  seq  is 

A  Clai.nof  an  Indian  against  the  estate  of  a 
deceased  Indian  made  for  the  first  time  six 
months  after  the  hearing  held  to  determine 
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heirs  and  consider  claims,   of  which  claimant 
had  actual  notice  and  attended  but  at  which 
he  did  not  state  his  claim,  will  be  denied   as 
untimely  under    25  CFR  15.  23(e). 

Estate  of  Emily  Hoptowit.   IA-1344  (May  31,    1966) 

A  petition  for  the  reopening  of  an  Indian  Heirship 
proceeding  filed  more  than  45  years  after  the 
Department  determined  the  heirs  of  the  Indian 
decedent  will  be  denied  as  untimely. 

Estate  of  Pete-Goh-Deh-Dil  (Joe  Pete),   IA-1322 
(June  7,    1966) 

The  requirement  of  25  CFR  15.  23(a)  and  (e)  that  all 
claims  against  Indian  decedents'  estates  be 
filed  within  the  time  limits  prescribed 
thereinappliesto  claims  by  Indian  tribes. 

Estate  of  Jessie  McCorkle  and  Estate  of  Lenora 

Polk  Tufti  Thornburgh,    IA-1220  (June  10,    1966) 

A  child  conceived  in  wedlock  is  presumed  to  be 
legitimate  and  to  be  entitled  to  inherit  from  the 
husband  in  the  marriage;  the  presumption  of 
legitimacy,   however,    is  rebuttable,    and  where 
substantial  evidence  is  presented  which  tends 
to  cast  serious  doubt  upon  the  paternity  of  the 
child,   and  the  evidence  has  not  been  rebutted  or 

satisfactorily  explained,   a  Hearing  Examiner's 
determination  that  the  presumed  daughter  of  a 
deceased  Indian  was  his  sole  heir  will  be  set 

aside  and  the  case  remanded  for  further  con- 
sideration of  the  evidence. 

Estate  of  Scott  Fisher,   IA-1029  (June  20,    1966) 

A  finding  by  a  Hearing  Examiner  supported  by 
testimony  which  conflicts  with  other  testi- 

mony will  not  be  disturbed  on  appeal,  as  the 
Examiner  had  the  opportunity  to  observe  the 
appearance  and  demeanor  of  the  witnesses 
and  to  w_eigh  their  testimony. 

Estate  of  Effie  Kushiney  (Cushingway),   IA-1374 
(June  21,    1966) 

A  denial  of  a  petition  for  rehearing  by  a  Hearing 
Examiner  on, the  ground  that  the  contention  of 
petitioner,    first  presented  by  his  petition,    that 
he  is  an  heir  of  the  decedent  is  not  in  accord 
with  final  heirship  determinations  in  the  probate 
records  of  the  Department  will  be  sustained  on 

appeal. 
Estate  of  Charles  Ike  Merfield  (Charley  Isaacs) 
IA-L437  (June  27,    1966) 

DESCENT  AND  DISTRIBUTION'  —Continued 

SfSKf^Z  — Continued 
The  estate  of  a  deceased  Indian  which  has  re- 

mained restricted  will  be  reopened  to 
determine  whether  in  fact  there  is  an  addi- 

tional heir  where  such  purported  heir,  a 
minor,  had  no  notice  of  the  original  hearing 
or  determination  of  heirs  until  the  Indian 
agency,   almost  five  years  after  the  heirs  were 
determined,  wrote  the  person  caring  for  her  to 
advise  that  according  to  its  probate  records  the 
minor  appears  to  be  an  heir  of  the  decedent 
and  that  in  order  for  the  minor  to  share  in  the 
estate  it  was  necessary  for  someone  to  file  a 
petition  for  reopening  on  her  behalf  and  such 
petition  was  thereafter  filed. 

Estate  of  Es  Sun  ECly  (Old  Lady  Sam), 
IA-1278  (June  29,    1966) 

Mere  fact  of  payment  of  claim  filed  before  notice 

of  hearings  in  decedent's  estate,  there  being 
no  indication  that  payment  was  made  other 
than  through  Indian  claimant's  account  at  the 
Indian  Agency,   is  not  sufficient  to  overcome 
assertions  in  petition  for  reopening  filed  by 
such  claimant  that  he  did  not  have  actual  no- 

tice of  original  probate  proceedings  and  peti- 
tion will  therefore  be  granted  where  petitioner 

also  meets  other  requirements  of  25  CFR 15.  18(a). 

A  Hearing  Examiner  under  the  Act  of  June  25, 
1910,  36  Stat.  855;  25  U.S.  C.  sec.  372  can  not 
determine  the  heirs  of  a  deceased  Indian  on  the 
basis  of  a  waiver  or  agreement 

Estate  of  Maggie  Weipah  (Weipa)  (Maggie  George), 

IA-1409  (July  5,    1966)    

A  petition  for  rehearing,   filed  under  the  provisions 
of  25  CFR  15.  17(a),  which  is  mailed  on  the  60th 
day  but  not  received  by  the  Secretary  of  the 
Interior,   or  his  authorized  representative,   on 
or  before  the  60th  day,   must  be  denied. 

Estate  of  Inez  (Agnes)  Gayton  King,  IA-D-1 
(July  11,    1966) 

The  determination  of  the  weight  to  be  given 
testimony  is  within  the  province  of  the  Hearing 
Examiner  and,   in  the  absence  of  a  showing  that 

the  Examiner  failed  to  give  proper  consider- 
ation to  the  probative  value  of  testimony,  the 

result  reached  by  the  Examiner  based  on  con- 
sideration of  the  testimony  and  other  evidence 

before  him  will  not  be  disturbed  on  appeal. 

Estate  of  Felicite  (Mrs.    Matches),  IA-1441 
(July  12,    1966) 
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When  an  appeal  is  based  on  matters  not  raised 

in  the  petition  for  rehearing  it  will  be  dis- 
missed. 

The  findings  and  conclusions  of  a  Hearing  Exam- 
iner will  not  be  disturbed  on  appeal  where  by 

necessity  the  Examiner's  judgment  in  reach- 
ing such  findings  and  conclusions  evolved  on 

a  determination  of  the  credibility  and  veracity 
of  witnesses'  conflicting  testimony. 

Before  a  Hearing  Examiner  may  take  official  notice 
of  the  evidence  presented  in  another  Indian 

probate  proceeding  bearing  on  a  testator's  will 
as  being  a  natural  one,  he  must  afford  the 

parties  adversely  effected  thereby  an  opportu- 
nity to  explain  or  controvert  the  matter  consid- 
ered by  the  Examiner. 

Estate  of  Augustine  Greybull  (Cuts),   IA-D-2 
(September  7,    1966) 

The  estate  of  a  deceased  member  of  the  Yakima 
Tribes,  who  was  enrolled  in  the  Yakima 
Tribes  by  the  Tribal  Enrollment  Committee 
and  remained  on  such  list  until  the  date  of 
his  death  which  occurred  prior  to  the  final 
approval  of  the  rolls  by  the  Secretary,  is 
subject  to  Section  7  of  the  Yakima  Enrollment 
Act  of  August  9,   1946,  60  Stat.   968,   25  U.S.  C. 
sees.   601-607,   which  provides  that  only  en- 

rolled members  of  the  Yakima  Tribes  of 

one-fourth  or  more  blood  of  such  Tribes  may 
take  by  inheritance  or  by  will  any  of  the 
restricted  or  trust  estate  of  such  deceased 
member. 

Estate  of  Edward  (Edwin)  Thomas,  IA-836 
(Nov.   21,    1966) 

Generally  an  Examiner  of  Inheritance  is  without 
authority  to  consider  whether  the  Bureau  of 
Indian  Affairs  should  have  approved  a  con- 

veyance of  restricted  property. 

Estate  of  Florence  Lear  Reid, 
(Dec.   27,    1966) 

IA-P-2 

DESCENT  AND  DISTRIBUTION  —Continued 

Generally  — Continued 

A  request  to  amend  a  petitionfor  rehearing  made  after 
a  hearing,  after  the  issuance  of  an  order  disapprov- 

ing will  and  determining  heirs,  and  after  an  order 
denying  petitionfor  rehearing  has  issued,  comes 
too  late  for  the  granting  of  such  request. 

Allegations  of  error  in  a  notice  of  appeal  couched  in 
generalities  are  not  entitled  to  consideration  upon 
review. 

An  appellant  is  not  a  party  aggrieved  by  a  decision 
of  the  Hearing  Examiner  under  the  provisions 
of  25  CFR  15.  19  where  the  matter  raised  on 
appeal  was  not  before  the  Examiner  on  petition 
for  rehearing. 

Estate  of  Katie  Reed,   IA-D-3  (Feb.    3,    1967) 

A  fair  and  full  hearing  does  not  require  a  Hear- 
ing Examiner  to  provide  all  the  legal  ser- 

vices that  a  party  would  expect  from  his  own attorney. 

Where  a  sole  beneficiary  under  decedent's  will 
had  driven  the  decedent  to  the  place  of  execu- 

tion of  the  will  and  was  present  during  the 

time,  and  the  attesting  witnesses  at  the  hear- 
ing had  forgotten  facts  of  execution,  the 

beneficiary's  testimony  is  essential  when  undue 
influence  on  his  part  was  alleged. 

Estate  of.Melvin  J.   Davis,   IA-D-4  (Feb.    21,    1967) 

Where  an  oral  compromise  agreement  relating  to 

restricted  Indian  lands  has  been  made  and  re- 
pudiated without  a  hearing  on  the  will,    a  Hearing 

Examiner  has  no  authority  under  Indian  Probate 
Regulations  to  issue  a  default  order  against  a 
will  contestant,    solely  because  the  contestant 

does  not  comply  with  the  Examiner's  order 
requiring  the  contestant  to  file  a  "motion  to 

reopen"  proceedings  in  the  event  there  is  a  re- 
fusal to  execute  restricted  deeds  or  approval 

of  restricted  deeds  is  not  given  by  the  Bureau 
of  Indian  Affairs. 

Estate  of  Charles  Clement  Richard,   IA-D-5 
(Mar.    16,    1967) 

Under  the  provisions  of  25  CFR  15.  17(a)  an  un- 
authenticated  telegram  wnich  informs  a 
superintendent  of  an  Indian  agency  of  the 

sender's  intention  to  file  a  petition  for  re- 
hearing cannot  properly  be  equated  with  a 

petition  under  oath. 

Estate  of  Inez  (Agnes)  Gayton  King,    IA-D-1   (Supp.  ) 
(Feb.    3,    1967) 

Where  a  person  who  claims  to  have  been  the 
husband  of  a  decedent  fails  to  sustain  the  burden 
of  proof  by  establishing  through  clear  and  con- 

vincing evidence  the  existence  of  a  common-law 
marriage,    the  factual  finding  of  the  Hearing 
Examiner  that  no  marriage  existed  should  not 
be  disturbed  on  appeal. 

Estate  of  Rosalind  No  Ear  (L.S.Buffalo  or  Brooks) 
Brown,   IA-T-2  (Mar.    31,    1967) 
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An  appellant  who  is  not  named  as  a  devisee  in  a 
will  and  who  would  not  share  in  the  estate  if 
the  decedent  had  died  intestate  is  not  a  person 
aggrieved  within  the  provisions  of  25  C.  F.  R. 
15.  19  entitling  him  to  appeal. 

An  appellant  who,   as  a  general  creditor,   only  ob- 
jects to  the  allowance  of  the  claim  of  another 

general  creditor  and  not  to  any  determination 
with  respect  to  his  own  claim  is  not  a  person 
aggrieved  within  the  provisions  of  25  C.  F.  R. 
15.  19  entitling  him  to  appeal  if  the  amount  of 
his  own  claim  as  allowed  would  remain  un- 

affected even  if  the  other  claim  were  to  be 
disallowed. 

DESCENT  AND  DISTRIBUTION  —Continued 

GeneraUi  — Continued 

It  is  incumbent  upon  a  party  who  has  been  granted 
an  extension  of  time  by  a  Hearing  Examiner  to 
show  excusable  neglect  and  plead  for  additional 
time  before  the  extension  of  time  expires  to 
avoid  the  entering  of  his  default. 

When  a  woman  has  cohabited  with  a  man  as  his 
common-law  wife  in  a  state  that  does  not 

recognize  common-law  marriages  a  dissolu- 
tion of  such  relationship  is  not  necessary  as  a 

pre- requisite  to  her  formal  marriage  to  anoth- 
er person. 

Estate  of  Charles  Yellow  Bird  or  Steele,   IA-D-11 
(Sept.   8.    1967) 

Estate  of  Robert  Crazy  Thunder,   IA-D-8 
(June  30,    1967) 

A  sister-in-law  of  a  decedent,    unless  named  as  a 
devisee  in  a  will,    does  not  have  a  direct  in- 

terest in  decedent's  estate,   and  is  not  a  person 
aggrieved  within  the  provisions  of  25  C.  F.  R. 
15.  19  entitling  her  to  appeal. 

Estate  of  Hugh  C.    Top  Bear,  IA -D-9  (July  13,  1967) 

Under  the  provisions  of  25  CFR  15.6  minors  interested 
in  the  estate  must  be  represented  at  the  probate 
hearing  by  guardians  ad  litem  appointed  by  the 
hearing  examiner  [examiner  of  inheritance],  and 
the  hearing  examiner  is  empowered  to  reopen  an 
estate  out  of  time  when  it  appears  that  his  order 
affected  the  rights  of  a  minor  who  was  not  repre- 

sented by  a  guardian  ad  litem  at  the  original 

hearing,  where  such  order  was  based  upon  mis- 
taken or  perhaps  fraudulent  evidence  that  the  dece- 

dent had  never  been  married,  had  never  lived  with 

a  man,  and  that  she  had  never  had  a  child 
either  by  natural  birth  or  by  adoption. 

Estate  of  Betty  May  Black  Garcia,  IA-P-3 
(July  21,    1967) 

There  is  no  federal  civil  death  statute  and  in  the 

absence  of  statutory  inhibition  a  person  con- 
fined to  a  federal  penitentiary  has  legal  capac- 

ity   to  execute  an  affidavit  acknowledging 
paternity. 

Estate  of  Nelson  Drags  Wolf,  IA-D-12 
(Sept.    19.   1967) 

While  the  Department  of  the  Interior  has  no 
jurisdiction  over  a  deceased  Indian  having 
mortgaged  his  nontrust  property  during  his 
lifetime,   such  a  fact  becomes  material  to  a 
proper  accounting  for  an  unpaid  balance  when 
the  one  debt  involves  the  mortgaging  of  both 
nontrust  and  trust  property. 

Estate  of  Louis  Arthur  Rousseau,  IA-D-13 
(Oct.    5,    1967) 

Where  it  appears  that  an  error  of  fact  exists  in 
an  order  finding  a  live  person  to  be  dead  and 
his  heirs  have  been  determined  in  that  order, 
the  case  must  be  reopened. 

Estate  of  Es  Sun  Sey,   IA-D-16(Dec.    21,    1967) 

When  the  estate  of  a  deceased  Indian  is  still  in  a 

restricted  status,  justice  requires  the  re- 
opening of  the  case  for  a  determination  of  the 

issue  of  omitted  heirs  where  such  purported 
male  heirs  were  16  and  19  years  of  age  at 

the  time  of  hearing,  were  confined  to  an  in- 
stitution as  mental  incompetents  at  the  time 

of  hearing,   had  no  notice  of  hearing  served 
on  them  nor  their  guardian,   and  had  no  guard- 

ian   ad  litem  appointed  for  them  at  the  pro- 
bate hearing. 

Estate  of  Sam  Shawagon,   IA-D-10  (Aug.    4,    1967) 

A  person  who  files  a  petition  for  rehearing  pursuant 
to  25  CFR  sec.    15.  17  after  the  expiration  of  the 

period  provided  therein  for  the  filing  of  such 
petition  is  considered,    for  purposes  of  appeal,    as 
having  filed  no  petition  for  rehearing,    therefore, 
such  person  is  not  a  person  aggrieved  within  the 
provisions  of  25  CFR  sec.    1  5.  1  9  and  has  no 
standing  to  appeal. 

A  person  who  states  matters  as  grounds  for  appeal 
which  were  not  stated  as  grounds  for  a  petition 
for  rehearing  is  not  a  person  aggrieved  within 
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the  provisions  of  25  CFR  sec.    15.  19  and  has  no 
standing  to  appeal. 

Estate  of  Henry  Bull  Bear,   1A-D-17  (Dec.    28,    1967) 

DESCENT  AND  distribution  —Continued 

£ene£al.l£  — Continued 
An  appeal,  based  upon  a  ground  which  was  alleged 

at  the  hearing  but  no  evidence  was  presented 
by  the  appellant  to  support  the  allegation  will 
be  dismissed. 

A  successor  Hearing  Examiner  is  precluded  from 
writing  a  decision  where  evidence  w%is  taken 
and  received  by  his  predecessor  when  the 
credibility  evaluation  of  one  or  more  witnesses 
who  appeared  only  before  the  first  Examiner 
is  irvolved  but  the  right  to  a  hearing  de  novo 
may  be  waived. 

Estate  of  John  J.  Akers,  IA-D-18  (Feb.   26,    li 

A  determination  by  an  Examiner  of  Inheritance  that 
the  appellant  was  not  the  natural  father  of  the 
decedent  will  be  affirmed  where  supported  by 
substantial  evidence. 

There  is  a  strong  presumption  that  a  child  born 
in  wedlock  is  legitimate  and  the  party  who 
alleges  illegitimacy  must  overcome  the  pre- 
sumption. 

Estate  of  Forrester  Miller,  IA-P-7 
(Feb.   27,   1968) 

A  showing  that  two  Orders  Determining  Heirs  have 
issued  in  connection  with  the  death  of  an 

Indian,  and  that  they  are  contradictory,  estab- 
lishes good  cause  for  reopening. 

Estate  of  Gi  We  Bi  Nes  I  Kwe,  IA-D-19 
(Mar.    1,   1968) 

Estate  of  Josephine  Six  Feathers,  IA-D-21 
(Apr.    11,    1968) 

The  Secretary  of  the  Interior  is  not  bound  or  con- 
trolled by  State  law  as  to  questions  regarding 

the  deceased's  marital  status  or  the  legitimacy 
of  his  children. 

A  person  claiming  to  be  the  spouse  of  a  decedent 
has  the  burden  of  proof  to  establish  the  validity 

of  the  marriage  claimed  through  clear  and  con- 
vincing evidence. 

Section  5  of  the  act  of  February  28,  1891  (26  Stat. 
795;  25  U.  S.  C.   sec.   371)  makes  an  otherwise 
illegitimate  child  legitimate  for  purpose  of 

inheriting  Indian  trust  lands  from  the  child's 
deceased  Indian  father  or  mother. 

Where  there  is  evidence  to  support  the  findings  of 

the  Examiner,  the  Examiner's  decision  will 
not  be  disturbed  on  appeal. 

The  Examiner's  denial  of  a  petition  for  rehearing 
based  upon  newly  discovered  evidence  is 
proper  where  the  newly  discovered  evidence 
is  merely  cumulative  and  of  the  same  nature 
as  the  evidence  previously  considered  by  the 
Examiner. 

Estate  of  Dan  P.    Mullings  a/k/a  Dan  Mullins, 
IA-S-1  (Apr.    12.    1968) 

Where  the  Examiner  of  Inheritance  entered  an 

order  approving  decedent's  will  which  de- 
scribed the  trust  property  subject  to  probate 

and  subsequently  the  Area  Director  withdrew 
his  prior  approval  of  certain  conveyances  to 

decedent  during  his  lifetime  the  Examiner's 
order  should  be  remanded  for  correction. 

Estate  of  Charles  Wain,  Jr.  .IA-P-8  (Mar.  14,196  8) 

In  order  for  an  appellant  to  raise  a  ground  on 

appeal  he  first  must  have  alleged  that  ground 
in  his  petition  for  rehearing.     If  a  ground  is 
raised  for  the  first  time  on  appeal  without  the 
examiner  having  been  afforded  the  opportunity 
to  pass  upon  the  ground  when  considering 

appellant's  petition  for  rehearing,  appellant's 
appeal  insofar  as  it  relates  to  that  ground  will 
be  dismissed. 

When  property  is  discovered  as  not  having  been 
included  in  an  inventory  and  such  property 
comes  from  the  same  source  as  that  included 

in  the  original  inventory  it  must  be  considered 
as  omitted  property. 

Estate  of  Pretty  Paint,   IA-D-23  (Aug.   2, 

A  decision  made  on  a  question  of  law  on  a  prior 
appeal  becomes  the  law  of  the  case,   or  res 
judicata,   where  on  the  second  appeal  the  same 
party  raises  the  same  issue  that  was  raised 
and  decided  on  the  prior  appeal. 

A  party  who  appears  at  a  rehearing  without 
counsel  and  raises  questions  of  law  that  have 
become  res  judicata  has  not  been  deprived  of 
a  fair  hearing. 

Estate  of  John  J.    Akers,   IA-D-18  (Supp. ) 
(Sept.   23,    1968) 
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Where  testimony  was  taken  by  several  different 
examiners  over  a  period  of  approximately 

fifty  (50)  years  and  where  questions  of  both 
fact  and  law  are  involved,  the  rule  that  an  Ex- 

aminer's conclusions  on  controverted  questions 
of  fact  will  not  be  disturbed  on  appeal  is  not 

applicable. 

There  is  a  presumption  that  a  decedent  left  heirs 
or  next  of  kin  capable  of  inheriting. 

Escheats  are  not  favored  by  the  law. 

Estate  of  Jackson  Searle,  IA-S-2  (Dec.    9,    1968) 

The  filing  of  a  notice  of  appeal  one  day  after  the 
expiration  of  an  extended  period  results  in  a 
forfeiture  of  right  of  review. 

A  general  specification  of  points  for  review  in  a 
notice  of  appeal  is  insufficient  and  will  not  be 
considered  upon  appeal. 

Estate  of  Alvis  Bobidosh,    a/k/a  Alvis  L.    Bobidosh, 
IA-D-26  (Dec.    18,    1968) 

One  who  is  not  adversely  affected  directly  by  the 
decision  of  the  Examiner  of  Inheritance  is  not 

an  "aggrieved  person"  within  the  meaning  of 
25  CFR  19.  15  (a)  and  has  no  standing  to  appeal. 

Estate  of  Albert  Thomas  Moore 
(Jan.    17,   1969) 

IA-P-13 

The  recital  of  findings  and  conclusions  in  an  Ex- 
aminer's decision  is  required  by  the  Adminis- 

trative Procedure  Act  (5  U.  S.  C.  sec.  557  (c)) 
and  Indian  probate  regulations  (25  CFR  15.  15). 

The  requirements  of  5  U.  S.  C.   sec.    557(c)  are 

satisfied  when  the  Examiner's  findings  and 
conclusions  are  so  sufficiently  related  to  the 
record  as  to  advise  the  parties  of  their  record 
basis. 

Findings  contained  in  an  Examiner's  decision 
expressed  in  narrative  and  expository  form 
conform  to  the  requirements  of  the  Adminis- 

trative Procedure  Act  (5  U.  S.  C.   sec.    557(c)). 

Estate  of  Alvina  Beauvois  McLean,   IA-D-27 
(Feb.    14,    1969) 

A  petition  for  the  reopening  of  Indian  heirship 
proceedings  may  be  granted  by  the  Secretary 
of  the  Interior  when  it  appears  that  further  evi- 

DESCENT  AND  DISTRIBUTION  —Continued 

Generally  — Continued 

dence  is  necessary  to  determine  heirship  and 
the  estate  remains  restricted  and  subject  to 

the  jurisdiction  of  the  Secretary. 

Estate  of  George  (Rowles)  Watson,  IA-P-15 
(Mar.   6,    1969) 

The  Secretary  of  the  Interior  may  reopen  an  estate 

out  of  time  to  determine  whether  the  original 

findings  as  to  heirs  should  be  corrected  where 

it  appears  that  the  person  claiming  to  be  the 

son  of  the  decedent  was  a  minor  at  the  time 

of  the  original  hearing,  did  not  have  notice  of 
the  hearing,  and  has  n,ot  been  dilatory  in 

presenting  his  petition  to  reopen  the  estate. 

Estate  of  Alvin  Hudson,  IA-P-17  (May  29,   1969) 

A  child  born  in  wedlock  is  presumed  to  be  legiti- 
mate and,  where  there  has  been  no  substantial 

evidence  introduced  to  rebut  such  presumption, 
the  child  is  entitled  to  inherit  from  the  father. 

Estate  of  James  Richard  Walton,  IA-P-18 
(June  4.   1969) 

Where  the  record  on  appeal  contains  both  a  petition 

for  rehearing  and  a  notice  of  appeal,  filed  for 

a  review  of  an  Examiner's  initial  order  after 

reopening  of  the  case  and  a  further  hearing  and 
the  record  indicates  that  no  action  has  been 

taken  by  the  Examiner  on  the  petition  for  re- 
hearing, the  appeal  will  be  dismissed  without 

prejudice  and  the  case  remanded  to  the  Examin- 
er for  appropriate  action  on  the  petition  for  re- hearing. 

Estate  of  Richard  Lucero,   IA-D-28  (June  30,    1969) 

When  an  Examiner  of  Inheritance  has  had  the 

opportunity  to  observe  the  witnesses  and  eval- 
uate their  testimony  directly,   his  conclusion 

upon  controverted  questions  of  fact  will  not  be 
disturbed  on  appeal. 

The  Examiner  of  Inheritance  did  not  commit 

prejudicial  error  in  considering  hearsay  testi- 
mony in  prior  hearings  which  was  not  objected 

to  when  presented  and  which  the  appellants 
were  afforded  the  opportunity  to  correct  in  a 
subsequent  hearing. 

Errors  allegedly  committed  by  an  Examiner  in  a 
prior  hearing  from  which  an  appeal  was  taken 
cannot  be  raised  in  a  subsequent  appeal  where 
they  had  not  been  raised  in  the  prior  appeal. 

Estate  of  Billie  Peters  (Haup) ,   IA-P-19 
(July  14.    1969) 
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Where  it  appears  that  the  findings  and  conclusions 
on  the  determination  of  the  heirs  of  a  deceased 

Indian  are  erroneous,  such  errors  being  admit- 
ted by  one  found  to  be  an  heir,  the  furtherance 

of  the  interests  of  justice  requires  a  reopening 
of  the  case. 

Estate  of  Hasketqaillaghul,     IA-D-29  (July  1  7, 
1969) 

The  Secretary  of  the  Interior  will  exercise  his  in- 
herent power  to  reconsider  a  final  decision  only 

when  such  factors  as  newly  discovered  evidence 
or  fraud  are  brought  to  his  attention. 

Estate  of  Alvina  Beauvois  McLean,    IA-D-30 
(July  24,    1969) 

Gcnc£all2  — Continued 
A  final  heirship  determination  made  more  than  21 

years  ago  will  not  be  reopened  for  the  purpose  of 
including  petitioner  as  a  child  and  heir  of  the 
decedent,  where  petitioner  relied  upon  advice  of 
her  brothers  and  sisters  that  because  her  mother 
was  not  married  to  her  Indian  father  at  the  time 
of  her  birth  she  could  not  be  consided  a  lawful 
heir  of  her  father. 

Estate  of  Charles  Dowan,   or  Itoyewanjina,   IA-D-32 
"(Sept.    29.    1969) 

The  Secretary  of  the  Interior,   or  his  authorized 
representative,  is  not  bound  by  the  provisions 
of  Title  25,  Code  of  Federal  Regulations,   sec- 

tion 15.  18(a)  which  place  a  time  limitation  on 
Hearing  Examiners  in  reopening  probate  pro- ceedings. 

Where  the  regulation  governing  appeals  in  Indian 
Probate  cases,  25  CFR  sec.  15.19,  permits 
appeals  only  from  orders  entered  on  petitions 
for  rehearing  or  reopening,  an  appeal  from  an 
Order  Determining  Heirs  will  be  dismissed  on 
the  basis  that  the  order  is  non-appealable. 

An  appeal  is  subject  to  dismissal  for  failure  to 
comply  with  the  requirements  of  the  regulation 
governing  appeals  in  Indian  Probate  cases, 
25  CFR  sec.    15.  19,  such  as  those  regarding 
timely  filing  and  furnishing  copies  of  the  notice 
of  appeal  to  all  parties  who  would  share  in  the 
estate  under  the  decision  of  the  Examiner  of 
Inheritance. 

Estate  of  Ralyen  or  Rabyea  Voorhees,  IA-L-2 
(Aug.    19,   1969) 

An  appeal  must  be  dismissed  for  failure  to  comply 
with  the  regulation  governing  appeals  in  Indian 
probate  cases,    25  CFR  sec.    15.  19  requiring 
that  copies  of  the  notice  of  appeal  be  furnished  to 
all  parties  who  would  share  in  the  estate  under 
the  decision  of  the  Examiner  of  Inheritance  and 
that  the  notice  of  appeal  shall  contain  a  certifica- 

tion that  this  has  been  done. 

Estate  of  Charles  Clement  Richard,    IA-D-31 

(Sept.    9,    1969)  " 

An  appeal  will  be  dismissed  where  it  fails  to  comply 
with  the  regulations  in  25  CFR  15.  19  regarding 
timely  filing,   furnishing  copies  of  the  appeal 
notice  to  those  parties  specified,    and  the  re- 

quirement that  the  notice  contain  a  certification. 

Estate  of  Jackson  Searle,  IA-S-2  (B) 
(Sept.    11,    1969) 

When  an  interested  party  petitions  to  reopen  a 
probate  case  within  three  years  and  nine  months 
from  the  time  an  order  approving  will  was 
entered,  and  within  four  and  one-half  months 
after  he  attains  his  majority,  the  petition  will  be 

granted  where  an  examination  of  the  record  dis- 
closes that  his  guardian  ad  litem  made  no  ap- 

pearance at  the  hearing  and  lacks  a  reason  for 

a  Superintendent's  approval  of  a  decedent's 
application  to  adopt  a  child  until  almost  five 

years  after  the  decedent's  death. 

Estate  of  Sophia  Thomas  Martin  Jacco,  IA-D-33 
(Nov.   5,   1969) 

Where  petitioners  to  reopen  a  case  have  not  com- 
plied with  a  request  to  furnish  additional 

evidence  after  more  than  nine  months  have 
elapsed,   the  cause  will  be  dismissed  from  the 
docket  without  prejudice. 

Estate  of  Jose  Largo  or  Es -Ska -E -Dale,   IA-D-34 
(Nov.   13,   1969) 

In  the  absence  of  compelling  reasons,  the  Secretary 
will  not  depart  from  his  usual  rule  of  requiring 
strict  compliance  with  departmental  regulations 
governing  the  timely  filing  of  appeals. 

Estate  of  Jackson  Searle  .  IA-S-2(C)    (Supp.  ) 
(Dec.   12.  1969) 

The  Secretary  has  reserved  the  power  to  waive  his 
regulations  concerning  Indian  matters.     He  has 
the  power  to  reopen  and  review  administrative 
determinations,   which  are  otherwise  final,   not- 

withstanding an  absence  of  specific  regulations 
permitting  same. 

Estate  of  Billy  Smith  A/K/A  Billy  Pecwan,  IA-S-3 
(Dec.    31,    1969) 
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Where  an  heir  has  been  erroneously  omitted  from  an 
estate,   and  the  three  (3)  year  limitation  has 
passed,   the  Secretary  nonetheless  has  the  power 
to  reopen  and  remand  the  matter  for  further 
proceedings. 

Estate  of  Fred  Kearney,  1A-S-4  (Jan.   26,    1970) 

The  Secretary  has  the  power  to  waive  his  own  regu- 
lations,  and  reopen  an  otherwise  final  probate 

determination,   where  it  appears  that  an  heir  was 
inadvertently  omitted  from  sharing  in  the  estate, 
and  the  estate  remains  in  a  trust  status,   under 
the  jurisdiction  of  the  Secretary. 

Estate  of  Dorothy  Arnett,  IA-S-5  (May  28,    1970) 

When  an  Indian  dies  leaving  a  will  made  pursuant  to 
25  U.  S.  C.    373,   which  meets  Secretarial  approval, 
State  laws  pertaining  to  dower  or  curtesy  rights 
are  not  applicable  and  do  not  affect  the  manner  in 
which  he  devises  his  trust  property. 

When  the  Board  of  Indian  Appeals  determines  that  the 
legal  interpretation  of  a  probate  case  is  correct 
and  that  the  case  has  been  properly  conducted, 
decided  and  reviewed,   its  decision  is  the  final 
decision  of  the  Department. 

Efltate  of   John  J.   Akera.   1   IBIA  8 

(Sept.   9,   1970)  77   I.D.    268 

Official  notice  of  documents  and  records  will  not  be 
taken  unless  they  be  introduced  in  evidence  or 
unless  an  order  or  stipulation  provides  to  the 
contrary. 

Mere  objection  to  the  technique  of  recording  and 
transcribing  testimony  cannot  be  a  ground  for 
rehearing  unless  reversible  error  is  specified. 

A  rehearing  will   not  be   granted    to   permit   an 
attorney    to   impeach  his   own  witness   who  was   a 

party   in   interest   if   no   objection    to    thn    taking 
of   the  original    tesLimony  was    raised   or   recess 

requested   at    the   time   of   hearing,    even    though 
it   is   later  alleged   that   the  witness   gave  in- 

correct  answers    through   physical    infirmity   or 
through   the   effect   of   drugs   administered   in 
preparation   for   surgery. 

Estate  of   Julius   Benter,    1    IEIA   24    (Nov.    17,    1970) 

INDIAN  LANDS— Continued 

DESCENT  AND  DISTRIBUTION  —Continued 

Gene£alljr  — Continued 

The  "law  of  the  case"  doctrine  is  as  applicable  to 
proceedings  before  trial  and  appellate  admini- 

strative tribunals  as  it  is  to  proceedings  before 
trial  and  appellate  courts,   in  cases  where  the 
ingredients  comprising  the  elements  of  the  doc- 

trine are  present.     This  doctrine  holds  that  a 
decision  on  a  legal  issue  or  issues  by  an  ap- 

pellate court  establishes  the  "law  of  the  case" 
and  must  be  followed  in  all  subsequent  proceed- 

ings in  the  same  case  in  the  trial  court,   or  on  a 
later  appeal  in  the  appellate  court,   unless  the 
evidence  in  a  subsequent  trial  is  substantially 
different,   controlling  authority  has  since  made 
a  contrary  decision  of  the  law  applicable  to  such 
issues,   or  the  decision  was  clearly  erroneous 
and  would  work  a  manifest  injustice. 

When,  upon  review  of  the  proceedings  in  the  pro- 
bate of  an  Indian  will,  the  Board  of  Indian  Ap- 
peals determines  that  the  findings  of  the 

Examiner  of  Inheritance  and  his  application  of 
the  law  are  correct,   and  that  the  proceedings  In 
all  other  respects  were  properly  conducted,  the 
decision  of  the  Board  affirming  the  decision  of 
the  Examiner  is  the  final  decision  of  the  Depart' 
ment  of  the  Interior. 

Estate  of  Richard  Lucero, 

1970) 
1   IBIA  46    (Dec.    28, 

Although  25  CFR  15  does  not  include  any  provision 
for  rehearing  after  decision  on  appeal,   the 
Board  has  inherent  power  to  rectify  manifest error. 

A  rehearing  after  entry  of  a  decision  on  appeal 
will  not  be  granted  except  upon  a  showing  of 
manifest  error  in  such  decision. 

Estate  of  George  Mlnkey, 
(Dec.    29.   1970) 

1  IBIA  56    (Supp.) 

Claims_A£alnst_Estat£S 

An  Examiner's  order  allowing  a  State's  claim 
for  old  age  assistance  grants  will  be 
modified  on  appeal  to  conform  with  a 
change  in  the  regulations  and  policy  of 
the  Department. 

Estate  of  Louisa  Keepseagle  Treetop  Dunn, 
IA-1151  (Mar.   26,    1965) 

Consideration  of  a  money  claim  for  improvements 
made  to  the  lands  of  an  estate,  including  pur- 

chase money  alleged  to  have  been  paid  for  the 



425 

INDIAN  LANDS— Con tinued INDIAN  LANDS— Continued 

DESCENT  AND  DISTRIBUTION  —Continued 

£l«lmB_A^ains  t_E£tat£s  — Con  t  inued 

lands,  is  premature  until  an  administrative 
determination  has  been  made  as  to  whether 

a  deed  of  the  lands  made  by  decedent  during 
her  liletime  to  claimants  should  be  approved. 

Estate  of  Florence  Lear  Reid,    1A-1245 
(Feb.    10,    1966) 

A  promise  to  devise  restricted  Indian  land  in 

exchange  for  the  rendition  of  care  is  not  a* 
"promise  of  compensation"  within  the  meaning 
of  25  CFR  15.23(d)  which  will  justify  the  allow- 
ance  of  a  money  claim  for  care. 

Estate  of  Frank  Puck -Ke -Shin -No,    IA-1373 
(Mar.    15,    1966) 

DESCENT  AND  DISTRIBUTION  — Continued 

£l£lM_Agalnst__E£t£tes  — Continued 
claim  was  not  filed  until  alter  the  hearing  was 

concluded  and  the  Examiner's  order  decree- 

ing distribution  of  the  estate  had  been  issued. 

Estate  of  Joseph  Whiz,   IA-1482  (May  18,    196«) 

In  view  of  the  expressed  policy  of  the  Secretary  of 
the  Interior,  State  claims  for  old  age  assistance 

payments  against  deceased  Indians'  restricted or  trust  estates  will  not  be  allowed. 

Estate  of  Flora  Thomas  (On  So  Quah),   Estate  of 
Wan  Pe  Co  Niah,   Nettie  Kitchkumme     (Ke  Wan 
Ke  Mo  Quah),    Estate  of  Ella  Dupuis  Masquat, 
IA-  1432,  LA-'  433,  IA-1434    (June  1,    1966) 

Denial  of  State  claims  for  old  age  assistance  pay- 
ments against  deceased  Indian's  restricted  or 

trust  estates,    in  view  of  the  expressed  policy 
of  the  Secretary  of  the  Interior  to  disallow 
such  claims,   does  not  depend  upon  whether  or 
not  the  recipient  of  such  payments  was  en- 

titled to  receive  them. 

Estate  of  Eneas  Comoshos  (Ignace  Charley), 
IA-1406  (Apr.    19,    1966) 

A  claim  for  care  of  a  deceased  Indian  will  be 

disallowed  when  such  care  was  given  with- 
out a  promise  of  compensation  or  the  ex- 

pectation of  compensation. 

Estate  of  Sarah  Jack  Agapith,  IA-1296 
(May  13,    1966) 

A  duly  filed  proof  of  claim  against  the  estate  of 
a  deceased  Indian  may  establish  a  prima 
facie  right  of  recovery  in  the  claimant,  but 
where  the  only  evidence  thereafter  submitted 
to  the  Examiner  in  regard  to  the  claim  di- 

rectly challenges  the  claim's  validity,  claim- 
ant must  then  go  forward  with  evidence  to  dis- 

charge his  burden  of  proving  the  claim  and 
unless  such  burden  is  sustained  the  claim  can 
not  be  allowed. 

Estate  of  Louise  Sanderville  Berrychild  Croff, 
IA-1288  (May  16,    1966) 

An  untimely  petition  for  rehearing  asking  that  a 
claim  for  care  against  the  estate  of  a  de- 

ceased Indian  be  determined  will  not  be  granted 
where  the  claimant  was  present  and  testified 
at  the  hearing  held  in  the  matter  of  the  estate 
and  specifically  denied  having  any  claim 
against  the  estate  for  money  and  where  the 

A  petition  for  rehearing  by  an  Indian  who  timely 
filed  a  claim  for  money  against  the  estate  of  ? 
deceased  Indian  will  be  granted  to  enable  him 
to  offer  proof  of  his  disallowed  claim  where  the 
claimant  was  not  sent  a  notice  of  the  original 
hearing  and  nothing  of  record  necessarily  con- 

tradicts the  claimant's  assertion  that  he  had 
no  actual  knowledge  of  the  hearing  until  after 
it  was  held. 

Estate  of  George  Eder,  IA-1279  (July  13,    1966) 

Denial  of  State  claims  for  old  age  assistance 

payments  against  deceased  Indian's  restricted or  trust  estates  does  not  depend  upon  whether 

the  recipient  of  such  payments  was  entitled 
to  receive  them. 

Estate  of  Annie  Johnson  Yokum  Tucker,   IA-P-1 
(Nov.   23.    1966) 

A  claim  for  care  and  support  filed  after  a  hearing 
constitutes  an  untimely  filing  and  will  not  be 
considered  where  the  claimant  was  present 
or  represented  by  counsel  at  the  hearing  and 
no  such  claim  was  made. 

Estate  of  Annie  Earth  Thomas,   IA-D-7  (Mar.    30, 
1967) 

A  claim  filed  after  conclusion  of  the  hearing 
constitutes  an  untimely  filing  and  will  not  be 
considered  where  the  claimant  had  notice  of 

the  hearing  and  resides  on  the  reservation. 

Estate  of  Jacob  (Jake)  Yahyowan,  IA-P-4 

(Aug.    17.    1967) 
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A  previously  authorized  obligation  may  be  paid 
from  the  funds  of  a  deceased  Indian  under  the 
provisions  of  25  CFR  104.  10. 

The  heirs  of  a  deceased  Indian  are  bound  by  those 
contracts  he  made  during  his  lifetime. 

Estate  of  Louis  Arthur  Rousseau,  IA-D-13 
(Oct.   5,   1967) 

An  unsecured  claim  against  a  deceased  Indian's 
estate  cannot  be  allowed  when  such  claim  was 

not  filed  within  the  time  specified  by  the  De- 
partmental probate  regulations. 

ihe  general  rule  is  that  money  lent  cannot  be 

proved  by  the  lender's  book  of  accounts. 

A  properly  secured  creditor,  to  the  extent  of 

his  security  whether  by  mortgage  or  pledged 
income,   enjoys  a  priority  over  the  unsecured 
claims  of  general  creditors,  and  the  matter  of 
timeliness  in  filing  a  claim  is  immaterial. 

Estate  of  Gilbert  Black  Moon,  IA-D-14 
(Oct.    5.    1967) 

The  time  limitation  unposed  on  claims  of  creditors 
of  the  general  public  by  25  CFR  15.  23(a)  and 
(e)  is  inapplicable  to  the  filing  of  claims  on 
behalf  of  agencies  of  the  United  States. 

Estate  of  John  J.  Akefs,   IA-D-18  (Feb.    26,    1968) 

A  claim  against  the  estate  of  a  deceased  Indian 
filed  after  the  conclusion  of  the  hearing  must 
be  disallowed  where  the  claimant  fails  to  allege 
or  otherwise  indicate  to  the  Examiner  that  sat- 

isfactory proof  can  be  furnished  that  the  claim- 
ant did  not  have  actual  notice  of  the  hearing  and 

that  the  claimant  was  not  on  the  reservation 
or  in  the  vicinity  during  the  period  when  public 
notice  thereof  was  posted. 

A  claim  against  the  estate  of  a  deceased  Indian, 
filed  by  a  bank  subsequent  to  a  hearing  con- 

ducted pursuant  to  a  notice  thereof  which  had, 
for  twenty  days  before  the  date  of  hearing, 
been  posted  in  the  U.  S.    Post  Office  of  the  city 
in  which  the  bank  is  located  and  doing  business, 

should  be  disallowed  pursuant  to  2  5  CFR  15.23 
(e)  as  not  being  timely  filed. 

Estate  of  Marion  Ahdosy,    IA-T-17  (Aug.    22,    1968) 

Where  an  appeal  from  an  order  of  a  Hearing 
Examiner,  denying  a  petition  to  rehear,  is 

taken  upon  the  ground  that  appellant's  claim 
should  have  been  allowed  in  the  full  amount 
claimed,  and  where  upon  consideration  of  the 
appeal  it  appears  that  the  claim  has  been  paid 
in  full  for  the  amount  claimed,   no  real  con- 

troversy exists,  and  the  appeal  will  be  dis- 
missed. 

Estate  of  Celeste  Red  Thunder,   Also  Known  as 

Celeste  Cooper  and  Mrs.   William  Pease,   IA-D-15 
(Dec.    11.    1967) 

A  claimant  petitioning  to  reopen  an  estate  for  the 

purpose  of  filing  a  claim  should  be  given  an  oppor- 
tunity to  submit  proof  that  she  did  not  have  actual 

notice  of  the  hearing  or  was  in  the  vicinity  during 
the  period  of  posting. 

Estate  of  Oscar  Agapith,   IA-P-5  (Dec.  14,  1967) 

In  the  consideration  of  a  claim  filed  by  the  Internal 
Revenue  Service  against  an  estate  of  a  deceased 
person  for  delinquent  taxes,  a  judgment  entered 
by  the  Tax  Court,  though  entered  by  agreement 
of  the  parties,  is  as  res  judicata  as  if  judgment 
had  been  entered  after  contest. 

Interest  accrues  on  a  tax  deficiency  found  by  a  Tax 
Court  from  the  due  date  of  the  tax  until  paid. 

Estate  of  John  J.    Akers,   IA-D-18  (Supp. ) 
(Sept.   23,    1968) 

An  order  disapproving  a  claim  filed  after  the  con- 
clusion of  the  hearing  will  be  set  aside  and  re- 
manded to  the  Examiner  of  Inheritance  for  the 

purpose  of  determining  appellant's  right  to file  a  late  claim. 

Estate  of  Issac  (Ike)  Andrews 
(Jan.    31,    1969) 

IA-P-14 

The  filing  of  claim  by  a  creditor  against  an  estate 
more  than  21  years  after  the  close  of  the  hear- 

ing to  determine  heirs  does  not  comply  with  25 
CFR  12.23(a)  and  must  be  rejected. 

Estate  of  Henry  Bull  Bear.    IA-D-17  (Dec.    28,    1967) 

A  promise  to  pay  compensation  for  services  alleged 
to  have  been  rendered  in  taking  care  of  an  In- 

dian decendent  during  his  lifetime  will  not  be 

implied  where  the  record  is  devoid  of  any  show- 
ing that  the  claimant  ever  asserted  a  claim  to 

compensation  during  the  period  when  the  ser- 
vices were  performed. 

Estate  of  Reuben  English,  IA-T-18  (May  13,   1969) 
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Where  an  estate  is  appraised  at  $1,500,   or  less, 
and  there  is  a  surviving  spouse  or  minor  child, 
that  portion  of  the  funeral  expense  in  excess  of 
$250  will  not  be  allowed  as  a  claim  against  the 
estate. 

Estate  of  James  Richard  Walton,  IA-P-18 
(June  4.   1969) 

A  decedent's  promise  to  give  land  to  a  claimant  in 
return  for  care  and  support  cannot  be  construed 
as  compensation  within  the  meaning  of  the  term 
in  25  C.  F.  R.   sec.   15.23  (d)  which  provides  that: 

"Claims  for  care  will  not  receive  favorable  con- 
sideration unless  clear  and  convincing  proof  is 

offered  showing  that  the  care  was  given  on  a  pro- 
mise of  compensation  and  that  compensation  was 

expected.  " 

The  Hearing  Examiner  is  not  required  to  allow  the 
claim  of  a  close  relative  and  one  of  the  heirs  for 
the  care  and  support  of  the  decedent  merely  be- 

cause the  remaining  heirs  interpose  no  objection 
to  the  allowance  of  a  claim  at  the  time  of  the 
hearing  or  during  any  other  stage  of  the  probate 
of  an  estate.    Rather  he  is  required  to  examine 
the  merits  of  all  claims  to  determine  their  valid- 

ity prior  to  the  decision  to  allow  or  disallow 
claims  against  the  decedent's  estate. 

Estate  of  Maggie  Spottedwolf,  IA-D-35 
(Apr.    16,   1970) 

Intestate  Succession 
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Intestate  Succession  — Continued 

One  who  would  not  inherit  property  from  the  de- 
cedent if  there  were  a  change  in  the  decision 

of  the  Hearing  Examiner  cannot  be  termed  a 

"person  aggrieved"  under  the  provision  of 25  CFR  15(a). 

Illegitimate  Indian  children  may  inherit  from 
their  deceased  Indian  father  because  such 
children  are  determined  to  be  the  legitimate 
issue  of  their  Indian  father  by  section  5  of  the 
Act  of  February  28,    1391  (26  Stat.   795,   25 
U.S.C.   371). 

Estate  of  Nelson  Drags  Wolf,  IA-D-12 
(Sept.    19,   1967) 

The  doctrine  of  ancestral  property,   which  is  em- 
bodied in  the  laws  of  descent  and  distribution 

of  the  States  of  North  Dakota,    N.  D.  C.  C.    sec. 
56-01-12,   and  South  Dakota,    1939  S.  D.  C.    sec. 
56.0113,    excludes  a  paternal  half  sister  from 
sharing  in  the  estate  of  her  deceased  paternal 
half  brother  which  contained  only  restricted  or 

trust  property  inherited  from  the  decedent's 
mother  to  whom  the  half  sister  was  not  related 

by  blood,    even  though  decedent's  mother 

adopted  the  half  sister. 

Adoption,   under  the  adoption  statutes  of  North 
Dakota,   3  N.  D.  C.  C.    sec.    14-11-13,   and 
South  Dakota,   S.  D.  C.    1960  Supp.  sec.   14.0407, 
of  a  paternal  half  sister  by  the  mother  of  the 

half  sister's  deceased  paternal  half  brother 
does  not  entitle  the  half  sister  to  inherit  re- 

stricted or  trust  property,   subject  to  the 
operation  of  the  doctrine  of  ancestral  property, 
from  the  deceased  paternal  half  brother. 

The  right  of  a  child  of  an  Indian  father  to  inherit 
from  him  under  the  provisions  of  the  act  of 
Feb.   28,    1891  (26  Stat.   795,   25  U.  S.  C.   sec. 
371),  is  not  affected  by  the  status  of  the 
marital  or  nonmarital  relationship  existing 
between  the  Indian  father  and  the  mother  of  the 
child  at  the  time  the  child  was  conceived. 

The  fact  that  the  Examiner-of-Inheritance  had  the 
opportunity  to  observe  the  appearance  and  de- 

meanor of  witnesses  who  testified  is  considered 
on  appeal,   and  where  evidence  supports  the 
Examiner's  decision  it  will  not  be  disturbed  on 
appeal. 

Estate  of  Francis  Sears,   IA-1397  (May  27,    1965) 

Where  descent  from  the  decedent  is  not  cast  on  de- 

cedent's grandchildren,    but  rather  on  their 
living  father,    such  grandchildren  are  not  ag- 

grieved persons  and  have  no  standing  to  reopen 
their  grandfather's  estate. 

Estate  of  Chris   Trudell,    IA-D-6  (Mar.    16,    1967) 

Adoption,    under  the  adoption  statute  of  Montana, 
sec.   61-212  Repl.   Vol.   4  (Part  1),    Revised 
Codes  of  Montana,    1947,    of  a  paternal  half 

sister  by  the  mother  of  the  half  sister's  de- 
ceased paternal  half  brother  entitles  the  paternal 

half  sister  to  share  in  the  restricted  or  trust 
estate  of  the  deceased  paternal  half  brother, 
which  estate  otherwise  would  be  subject  to  the 
doctrine  of  ancestral  property  embodied  in  sec. 
91-411   Revised  Codes  of  Montana,    1947,   which 
would  exclude  the  paternal  half  sister  from 
sharing  in  the  estate  which  the  paternal  half 
brother  inherited  from  his  mother  to  whom 

the  paternal  half  sister  wus  not  related  by 
blood. 

Estate  of  Leroy  Curtis  Peon-Iron  Whiteman, 
IA-D-22  (May  20,    1968) 

When  the  uncorroborated  testimony  of  an  Indian 
witness  not  represented  by  counsel  is  that  she 
is  the  daughter  of  the  decedent,  and  a  review 
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of  the  record  discloses  that  no  persuasive 
evidence  was  adduced  to  the  contrary,   it  is  the 
duty  of  the  Hearing  Examiner  to  inquire  into 
the  question  of  paternity  with  considerable 
particularity  and  assist  in  the  discovery  of  any 
records  or  other  documentary  evidence  bear- 

ing upon  that  question. 

Where  a  review  of  the  evidence  adduced  at  a 
hearing  raises  grave  doubts  as  to  whether  the 
hearing  was  fully  utilized  to  bring  forth  all  of 
the  facts  necessary  to  the  determination  of  the 

decedent's  heirs,  the  case  will  be  remanded 
for  further  hearing. 

Estate  of  Joseph  Mjoetah  Masquat,   IA-T-16 
(Nov.    15,    1968) 

Where  an  Examiner  of  Inheritance  has  had  the 

opportunity  to  observe  the  witnesses  and  eval- 
uate their  testimony  directly,   his  conclusion 

upon  controverted  questions  of  fact  will  not 
be  disturbed  on  appeal. 

Estate  of  George  Squawlie  (Squally),    IA-P-12 
(Dec.    27,    1968) 

The  Hearing  Examiner  does  not  have  authority  pur- 
suant to  the  Act  of  June  25,    1910,   25  U.S.C.   372 

to  determine  the  heirs  of  the  decedent  on  the 

basis  of  waiver  or  agreement.     Therefore  an 

Assignment  of  their  interests  in  the  estate  execut- 
ed   by  two  of  four  heirs  cannot  be  considered  by 

the  Hearing  Examiner. 

Estate  of  Maggie  Spottedwolf,  IA-D-35 
(Apr.    16,    1970) 

Prestun£tion  of_pea.th 

An  Examiner's  order  determining  heirs  of  a  per- 
son presumed  to  be  dead,   but  who  in  fact  is  not, 

is  void. 

Estate  of  Mabel  Grace  DeMarsche,   IA-D-25 
(Sept.    5,    1968) 
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Proof  of  testamentary  capacity  by  witnesses  to  an 
Indian  testatrix's  will  and  by  others  closely 
associated  with  her  remained  unaffected  by 

allegations  that  testatrix  was  ill,   infirm,   and 
mentally  incompetent,   that  she  could  not  use 

the  English  language,  had  no  business  capacity, 

and  that  she  failed  to  show  comprehension  of 

her  property  interests  and  the  objects  of  her 
bounty. 

The  fact  that  there  may  have  been  an  opportunity
 

to  exert  undue  influence  on  an  Indian  testatri
x 

is  insufficient  to  establish  the  invalidity  of  a 

will  where  convincing  proof  has  not  been 

furnished  that  such  undue  influence  was  actual-
 

ly exerted  or  that  testatrix's  free  agency  in  the 
testamentary  act  was  influenced  improperly. 

F.state  of  Charlotte  Davis  Kanine,  IA-828  (Supp. ) 

(Feb.    15,    1965)  72  I.  D.    58 

Disapproval  of  a  will  of  an  incompetent  Osage 
Indian  on  the  ground  of  undue  influence  will 
be  sustained  where  the  record  supports  the 
conclusion  that  the  will  adverse  to  his 

daughter  does  not  reflect  the  intention  of 
the  testator,   a  chronic  alcoholic,  but 

rather  that  it  was  the  product  of  testator's 
domination  by  a  woman  he  married  shortly 
before  the  execution  of  the  will  and  his 
natural  death. 

Estate  of  George  Daniels,  IA-1295 
(Nov.   2,    1965) 

Where  the  testimony  in  a  probate  proceeding  is  dis- 

puted and  conflicting  on  the  questions  of  paterni- 
ty and  of  testator's  competency  to  make  a  will,  the 

factual  findings  of  the  Hearing  Examiner,   who 
had  the  opportunity  to  observe  and  hear  the 
witnesses,   will  not  be  disturbed. 

Estate  of  Albert  Attocknie,    1A-1442  (Feb.  7,  1966) 

Testimony  of  physicians,    based  on  their  treat- 
ment and  observation  of  testator  at  various 

times,    to  the  effect  that  testator  may  have 

suffered  permanent  brain  damage  from  ex- 
cessive use  of  intoxicants  and  disease  but 

which  is  inconclusive  and  divided  as  to 
whether  testator  had  testamentary  capacity 

does  not  support  a  finding  of  testamentary  in- 

capacity when  the  attesting  witnesses  and 

scrivener  testified  that  from  their  conversa- 
tions with  and  observations  of  testator  at  the 

time  the  will  was  executed  they  believed  him 

to  be  sober,    alert  and  in  all  respects  com- 

petent to  make  a  will. 
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Evidence  that  testator  may  have  been  susceptible 
to  domination  by  his  wife  and  that  she  may 
have  been  capable  of  controlling  his  mind  and 
actions  is  insufficient  to  establish  that  hisw'U 
was  the  product  of  undue  influence  in  tne 
absence  of  evidence  showing  the  actual  exer- 

tion of  influence  with  respect  to  the  making 
of  his  will. 

Estate  of  Myron  Bangs,  Jr.  ,  IA- 
(Feb.    7,    1966) 

1327 

Where  testimony  in  a  probate  proceeding  is  direct- 
ly conflicting  on  the  question  of  the  existence 

of  a  common  -law  marriage  relationship,   the 
factual  findings  of  the  Hearing  Examiner,   who 
had  the  opportunity  to  observe  and  hear  the 
witnesses,   will  not  be  disturbed. 

Estate  of  Louise  Wilson,   1A-1380  (Mar.    1,    1966) 

An  oral  contract  to  make  a  will,   will  not  be 
approved  and  enforced  against  the  restricted 
estate  of  a  deceased  Indian. 

file  which  letter  advises  of  her  intent  to  make  a 
new  will  and  requests  that  old  will  be  removed from  files. 

Estate  of  Amelia  Keyes  Abbott  Viramontes  Walker 

IA-1339  (Apr.    5,    1966)  "   

Where  the  testimony  in  a  probate  proceeding  is 
disputed  and  conflicting  on  the  question  of  the 

testator's  competency  to  make  a  will,  the 
factual  findings  of  the  Hearing  Examiner,   who 
had  the  opportunity  to  observe  and  hear  the 
witnesses,   will  not  be  disturbed. 

To  invalidate  a  will  for  undue  influence  it  must  be 
shown  that  free  will  of  the  testator  was  destroyed 
or  that  the  will  of  another  was  substituted  for  that 

of  the  testator.     Something  more  than  the  oppor- 
tunity for  or  possibility  or  suspicion  of  undue 

influence  is  required  to  be  shown  in  order  to  void 
a  will  for  undue  influence. 

Estate  of  Ammon  Pubigee,  IA-859  (Apr.    7,1966) 

Estate  of  Frank  Puck -Ke  -Shin -No,    IA-1373 
(Mar.    15,    1966) 

Habitual  drunkenness,   eccentricity,  uncleanliness, 
slovenliness  and  offensive  and  disgusting 
personal  habits  do  not  of  themselves  establish 
testamentary  incapacity  and  proof  of  such  habits 
and  traits  does  not  overcome  the  testimony  of 
the  attesting  witnesses  to  the  effect  testatrix 
had  testamentary  capacity. 

A  claim  of  undue  influence  against  a  will  which 
omits  one  of  the  testatrix's  two  children  in 
favor  of  her  paramour  must  fail  in  the  absence 
of  evidentiary  facts  from  which  an  inference 
can  be  drawn  that  the  testatrix  was  compelled 
to  make  a  will  which  she  would  not  have  made 

if  exercising  her  own  judgment  and  desires. 

State  law  relating  to  right  of  child  omitted  from 

will  to  share  in  parent's  estate  does  not  apply 
to  the  restricted  estate  of  an  Indian  testatrix 

since  Federal  statutes  and  regulations  govern 
testamentary  disposition  of  restricted  Indian 
property. 

An  Indian  will,  which  may  only  be  revoked  by  a 
subsequent  will  or  writing  executed  with  same 
formalities  as  will  or  by  destruction  with  intent 
to  revoke,  is  not  revoked  by  letter  written  by 
testatrix  to  superintendent  of  Indian  agency 
whom  she  mistakenly  believed  had  her  will  on 

Where  the  standard  printed  form  of  notice  customar- 
ily used  by  Hearing  Examiners  to  notify  in- 

terested parties  of  hearings  in  Indian  probate  pro- 
ceedings is  mailed  to  an  interested  party,    failure 

to  include  information  in  the  notice  relating  to 
presumptive  heirs,   beneficiaries  and  attesting 
witnesses  to  will  does  not  make  the  notice 
inadequate. 

Where  testimony  in  Indian  probate  proceedings  As  ■ 
conflicting  the  findings  made  by  the 
Hearing  Examiner,   who  had  the  opportunity  to 
observe  and  hear  the  witnesses,   will  not  be 
disturbed. 

Estate  of  Mariah  Hedrick,    IA-877  (Apr.    13,    1966) 

One  who  is  not  adversely  affected  directly  by  the 
decision  of  the  Hearing  Examiner  is  not  an 

"aggrieved  person"  within  the  meaning  of 
25  CFR  19.  15(a)  and  has  no  standing  to  appeal. 

Estate  of  Joseph  Eagle   (Flying  Eagle)  or  Two  Owls, 
IA-1271   (April  18,    1966) 

Evidence  that  testator  a  year  and  a  half  after 
he  executed  his  will    engaged  in  odd  and 
offensive  behavior  and  may  have  been  suffer- 

ing from  mental  disorders  is  not  sufficient  to 
cause  the  disapproval  of  a  will  because  of 
testator's  lack  of  testamentary  capacity  where 
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the  evidence  of  the  attesting  witnesses  is  that 
when  the  will  was  executed  testator  was  of 
sound  mind  and  disposing  memory. 

Estate  of  Alphonse  Guie,   Flathead  Allottee  No. 

2326.   I  A- 1030  (Apr.    18,    1966) 
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Where  a  testatrix,  having  no  immediate  family, 
leaves  her  entire  trust  estate  to  distant  rela- 

tives with  whom  she  lived,  and  who  cared  for 
her  in  her  old  age,  to  the  exclusion  of  other 
relatives,  somewhat  more  closely  related  in 
the  order  of  intestate  succession,  the  will  is 
not  considered  to  be  unnatural. 

Where  testamentary  incapacity  and  undue  in- 
fluence are  asserted  against  the  approval  of 

an  Indian  will  it  is  incumbent  upon  the  Hearing 
Examiner  to  obtain  the  testimony  of  attesting 
witnesses  to  the  will  if  they  are  available  and 
his  failure  to  do  so  will  result  in  a  new  hear- 

ing being  granted  the  proponent  of  the  will. 

Estate  of  Charles  Mjissepe,  IA-1284     (May  2 1966) 

Where  a  confidential  relationship  exists  between 
the  testator  and  the  sole  beneficiary  under  a 
will,  the  participation  by  the  sole  beneficiary 
in  the  preparation  of  the  will  raises  a  presump- 

tion of  undue  influence  by  the  beneficiary  upon 
the  decedent  at  the  time  the  will  was  executed 

which  is  not  rebutted  by  showing  testator  did 
not  revoke  the  will  during  the  two-year  period 
testator  lived  after  its  execution,  during  which 
period  he  was  intoxicated  much  of  the  time  and 
left  his  business  affairs  in  the  hands  of  the 
beneficiary. 

Estate  of  Mateo  Roxie  (Roxey),   IA-1256 
(May  4,    1966) 

Evidence  that  at  the  time  of  executing  a  will  an 
Indian  testatrix  was  elderly,  did  not  speak  or 
understand  English  and  spoke  only  the  Comanche 
language,    that  her  hearing  and  eyesight  were 
.joor  and  that  she  was  unable  to  manage  her  own 
business  affairs  does  not  preclude  a  finding  that 
she  possessed  testamentary  capacity  at  the  time 
of  execution  of  the  will. 

Where  the  testimony  in  a  probate  proceeding  is 
disputed  and  conflicting  on  the  question  of  the 
testatrix's  competency  to  make  a  will,  the 
factual  findings  of  the  Hearing  Examiner,  who 
had  the  opportunity  to  observe  and  hear  the 
witnesses,  will  not  be  disturbed. 

The  fact  that  there  may  have  been  an  opportunity 
to  exert  undue  influence  on  an  Indian  testatrix 
is  insufficient  to  establish  the  invalidity  of  a 

will  where  convincing  proof  has  not  been  fur- 
nished that  such  undue  influence  was  actually 

exerted  or  that  testatrix's  free  agency  in  the 
testamentary  act  was  influenced  improperly. 

Estate  of  Taf-Poie  (Tof-Poie),  IA-1413 

(May  9,   1966) 

As  25  CFR  15.  28(a)  requires  that  an  Indian  will 

be  attested  by  two  disinterested  adult  wit- 
nesses,  a  will  attested  by  two  witnesses,  one 

of  "whom  is  the  wife  of  the  sole  beneficiary,  will 
be  denied  approval  for  lack  of  due  execution, 
such  witness  now  being  a  disinterested  one. 

Estate  of  Amy  Strieker  McBride,  LA- 1396 
(May  12,    1966) 

An  Indian  will  which  disinherits  an  adult  son  of 

the  testator,   born  during  the  testator's  mar- 
riage to  a  divorced  wife  and  who  did  not  visit 

testator  after  he  was  six  or  seven  years  old, 

with  the  words  "but  whom  I  do  not  recognize 
as  my  son"  will  not  be  disapproved  on  the 
ground  of  testamentary  incapacity  because  of  an 
insane  delusion  where  there  is  uncontroverted 
evidence  that  the  testator  was  in  sound  mental 

condition  at  the  time  the  will  was  executed  and 
the  words  of  disinheritance  are  solely  relied 

upon  to  show  the  alleged  insane  delusion. 

Estate  of  Melvin  (Charles)  Quapaw,  IA-1336 
(May  17,    1966) 

A  purported  lost  or  destroyed  will  of  an  Indian 
allottee  will  not  be  approved  unless  its  execu- 

tion in  accordance  with  25  CFR  15.  28  is  estab- 
lished by  competent  evidence. 

Estate  of  Emily  Hoptowit,  LA-1344  (May  31,    1966 

The  Secretary  of  the  Interior  has  no  authority  to 
reform  an  Indian's  will,    but  his  authority  is 
limited  to  the  approval  or  disapproval  of  the 
will  as  written. 

Estate  of  Frank  Ereaux,   1A-1443  (June  6,    1966) 

Knowledge  of  an  Indian  decedent's  death  by  one 
who  seeks  to  reopen  the  decedent's  estate  is 
not  "actual  notice  of  the  original!  probate) 

proceedings"  within  the  meaning  of  25  CFR 
15.  18(a)  and  will  not  prevent  the  granting  of 
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a  petition  to  reopen  decedent's  estate  filed 
by  such  person  within  the  three-year  period 
reopenings  are  permitted  by  the  regulation. 

Estate  of  Richard  Lucerof   IA-1435  (June  1  3.  1966) 

Indian  wills  are  not  revoked  nor  are  they  disap- 
proved by  the  Secretary  of  the  Interior  simply 

because  the  testator  marries  after  making 
his  will. 

An  Indian  will  is  not  revoked  unless  testator's 
intent  to  revoke  is  accompanied  by  a 
physical  act  of  revocation. 

Estate  of  Jacob  (Jake)  Yahyowan  ,   IA-1394 
(June  13,    1966) 
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that  devised  to  decedent's  sister,  the  will  was 
properly  disapproved  under  the  discretionary 
authority  conferred  by  25  U.  S.  C.   sec.   373. 

Estate  of  Oliver  Maynahonah,   IA-T-1 
"(June  30,   1966) 

Under  sec.    4  of  the  Indian  Reorganization  Act  of 
June  18.    1934,   48  Stat.    984,    985;  25U.S.C. 
sec.    464,    limiting  the  class  of  persons  to  whom 
restricted  Indian  lands  subject  to  the  Act  may  be 
devised,    a  devisee  may  take  a  devise  of  such 
lands  if  he  is  a  legal  heir  of  the  testator  or  if  he 

is  a  member  of  the  tribe  naving  jurisdiction 
over  the  lands. 

Estate  of  John  Moccasin.    IA-1395  (June  30,  1966) 

A  notice  of  appeal  to  the  Secretary  of  the  Interior 
from  a  decision  of  a  Hearing  Examiner  denying 
a  petition  for  rehearing  is  not  filed  with  the 
Superintendent  of  the  Indian  Agency  concerned 
within  the  meaning  of  25  CFR  15.  19  until  the 
notice  is  received  at  the  Agency,   and  where  the 
notice  of  appeal  is  not  received  by  the  Superin- 

tendent within  the  60 -day  period  provided  by 
25  CFR  15.  19  the  appeal  will  be  dismissed  as 
untimely  in  the  absence  of  good  cause  for  waiver 
of  the  late  filing. 

Estate  of  James  Nicodemus,  IA-1356 
(June  20,    1966) 

A  petition  for  rehearing  to  prove  a  lost  will  which 
is  supported  by  the  affidavits  of  the  two  al- 

leged attesting  witnesses  and  four  other  dis- 
interested persons  and  which  is  made  by  a 

petitioner  who  because  of  inability  to  attend 
the  original  hearing  ard  ignorance  of  the  na- 

ture of  a  will  failed  to  present  the  matter  of 
the  alleged  will  at  the  original  proceedings 
shows  sufficient  merit  to  justify  a  rehearing 
under  25  CFR  15.  17. 

Estate  of  Tazlina  (Tazline)  Joe,    IA-1264 
(July  7,    1966) 

An  unexplained  delay  of  approximately  six  months 
in  the  filing  of  a  notice  of  appeal  from  a  de- 

cision of  a  Hearing  Examiner  will  result  in  dis- 
missal of  the  appeal  on  the  ground  that  it  was 

not  filed  within  the  60 -day  period  provided  by 
25  CFR  15.  19  or  within  such  additional  period 
as  the  Secretary  of  the  Interior  for  good  cause, 
may  allow. 

Estate  of  William  Fills  The  Pipe,    IA-1436 
(June  28.    1966) 

A  will  which  would  be  a  valid  dispositive  instru- 

ment if  approved  by  the  Secretary  will  be  disap- 

proved by  him,    under  the  discretionary  author- 
ity conferred  by  25  U.  S.  C.    sec.    373,   when  nec- 

essary to  prevent  injustice  to  decedent's  chil- dren born  after  the  will  was  executed. 

Where  approval  of  a  will  would  be  grossly  ineq- 
uitable to  decedent's  surviving  children,    born 

after  execution  of  the  will,    because  they  would 

receive,  under  a  residuary  clause  in  favor  of 
his  heirs,   property  much  less  valuable  than 

A  Hearing  Examiner  may  properly  refuse  to 

grant  a  petition  for  rehearing  to  permit  alleg- 
edly newly  discovered  testimony  to  be  pre- 

sented where  no  sworn  statement  from  the 

prospective  witness  is  furnished  so  that  a 
determination  can  be  made  whether  such 

testimony  would  be  pertinent  and  other  than 
cumulative  of  testimony  already  received. 

To  invalidate  -x  will  for  undue  influence  it  must  be 

shown  that  the  free  will  of  the  testator  was 

destroyed  or  that  the  will  of  another  was  sub- 
stituted for  that  of  the  testator,  and  simply 

showing  that  there  was  a  possibility  of  exer- 
cising,  or  that  there  was  an  opportunity  to 

exercise,  undue  influence  is  not  sufficient  to 
establish  that  undue  influence  has  voided  a 
will. 

Where  there  is  conflicting  testimony  in  a  hear- 
ing on  the  will  of  a  deceased  Indian  on  the 

question  of  the  testatrix's  competency  to 
make  a  will,  the  factual  determinations  made 
with  respect  to  such  testimony  by  the  Hearing 
Examiner,  who  had  the  opportunity  to  observe 
and  hear  the  witnesses,  will  not  be  disturbed 
on  appeal. 

Estate  of  Pekah,   IA-1408     (July  15,    1966) 
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Once  the  Hearing  Examiner  has  determined  that 
a  will  had  not  been  executed  by  the  decedent, 
he  ha3  only  the  authority  to  determine  the 
heirs  of  the  intestate  decedent  for  the  purpose 
of  descent  and  distribution. 

An  unapproved  alleged  contract  to  make  a  will 
devising  restricted  Indian  land  and  other 
property  is  inappropriate  for  approval  and 

a  request  for  specific  performance  thereof 
against  a  restricted  Indian  estate  must  be 
denied. 

Estate  of  Jacob  Lewis  (Blackfeather),   IA-L-1 
(July  19,    1966) 

A    finding  by  the  Superintendent  of  the  Osage 
Indian  Agency  that  the  will  of  a  deceased  Osage 
Indian  is  the  product  of  undue  influence  practiced 
upon  the  testator  will  be  sustained  where  the 
testator  was  susceptible  to  undue  influence  as 
a  result  of  his  alcoholism,    and  the  evidence 
supports  a  finding  that  the  principal  beneficiary 
named  in  the  will  used  the  opportunity  afforded 
him  to  exercise  undue  influence  over  the  testa- 

tor to  cause  a  devise  to  be  made  to  him. 

Where  it  appears  that  any  part  of  an  Osage  Indian 
will  was  procured  through  undue  influence 
exercised  by  one  of  the  beneficiaries  named 
therein  the  will  as  a  whole  will  be  disapproved 
where  it  does  not  clearly  appear  the  undue  in- 

fluence was  confined  to  a  separable  part  of  the will. 

Estate  of  Joseph  Petsemoie,   LA -1491 
(Sept.   30,    1966) 

The  disapproval  by  the  Superintendent,  Osage 
Indian  Agency,  of  two  wills  executed  by  a 
full  blood  Osage  Indian  on  two  successive 
days  will  be  sustained  on  the  ground  that  the 
wills  were  not  the  product  of  a  competent 
testator  where  the  provisions  of  the  wills  are 

substantially  differert,  the  testator  was  severe- 
ly addicted  to  the  use  of  alcohol,  was  on  an  ex- 

tended drinking  spree  at  the  time  the  wills 
were  executed  and  did  not  respond  to  sub- 

sequent requests  from  the  Osage  Indian  Agency 
to  discuss  the  wills  which  had  been  filed  with 
that  Agency. 

Estate  of  Edward  Leon  Petsemoie,  1A-1266 
(Oct.    10,   1966) 

When  a  devisee  enters  into  an  oral  compromise 

agreement  relating  to  restricted  Indian  lands 
without  a  hearing  on  the  will  having  been  had  and 
he  subsequently  refuses  to  sign  restricted  deeds 
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for  submission  to  the  Bureau  of  Indian  Affairs 

for  approval  of  the  transaction,   the  agreement 
becomes  a  nullity  and  revives  the  necessity  for 
the  Examiner  to  probate  the  will  under  the 
provisions  of  25  CFR  15.  12. 

Estate  of  Charles  Clement  Richard,   IA-D-5 
(Mar.    16,    1967) 

Evidence  that  an  Indian  testator  frequently  be- 
came drunk  with  his  son  who  was  the  principal 

beneficiary  under  the  will,  that  he  frequently 

gave  money  to  the  son  and  that  the  son  had  on 
occasion  struck  the  testator  cannot  sustain  a 

finding  of  undue  influence  where  there  is  lack- 
ing convincing  proof  that  the  son  actually  did 

so  exert  influence  or  that  there  was  pressure 
operating  directly  upon  the  testamentary  act. 

To  invalidate  a  will  for  undue  influence  it  must 
be  shown  that  the  free  will  of  the  testator  was 

destroyed  or  that  the  will  of  another  was  sub- 
stituted for  that  of  the  testator.     Something 

more  than  the  opportunity  for  or  possibility 
or  suspicion  of  undue  influence  is  required  to 
be  shown  in  order  to  void  a  will  for  undue 
influence. 

Estate  of  Charles  Mjissepe  (Pack  Choa  Be), 
LA-T-3  (May  12.   1967) 

The  Secretary's  responsibility  to  exercise  the 
discretionary  authority  conferred  by  25  U.  S.  C. 
sec.    373  is  not  adequately  discharged  when  he, 
or  an  examiner  acting  for  him,  determines 

that  a  purported  will  fulfills  the  technical  re- 
quirements for  a  valid  dispository  instrument 

and  thereupon,  without  further  consideration, 
approves  the  will  as  a  matter  of  course.     When 
a  purported  will  is  submitted  for  approval  and 
it  has  been  determined  that  it  meets  the  tech- 

nical requirements  for  a  valid  will,   further 
consideration  must  be  given  before  approving 

or  disapproving  it  to  determine  whether  approv- 
al will  most  nearly  achieve  just  and  equitable 

treatment  of  the  beneficiaries  thereunder  and 

the  decedent's  heirs- at- law. 

Appropriate  exercise  of  the  Secretary's  discre- tionary authority  conferred  by  25  U.  S.  C.  sec.  373 

requires  disapproval  of  a  will  by  which  a  de- 
cedent attempted  to  devise  his  entire  estate  to 

nieces  and  nephews  and  thus  disinherit  an 

adult  daughter  toward  whose  support  and  ed- 
ucation during  her  childhood  the  decedent  had 

made  no  appreciable  contribution. 

Estate  of  George  Chahsenah,   IA-T-4 
(June  20,    1967) 
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25  U.  S.  C.    sec.    373  grants  to  Indians  the  right  by 
execution  of  a  will  in  accordance  with  regula- 

tions of  the  Secretary  of  the  Interior  to  deter- 
mine who  shall  receive  his  allotted,   trust  or 

restricted  property  upon  his  death.     If  the  will 
is  properly  executed,   distributions  of  these 
classes  of  property  must  be  made  in  accordance 
with  the  terms  of  the  will. 

Estate  of  Robert  Crazy  Thunder,   IA-D-8 
(June  30,    1967) 

An  appeal  from  a  decision  granting  approval  to  the 
will  of  a  deceased  Osage  Indian  will  be  dis- 

missed where  the  appellants  failed  to  serve 
notice  upon  the  adverse  party  at  the  same  time 
they  filed  with  the  superintendent  their  notice 
of  intention  to  appeal. 

Estate  of  Ellen  Fitzpatrick,   IA-T-5  (July  28,  1967) 

A  Hearing  Examiner's  Order  Approving  Will 
must  be  suspended  and  the  case  remanded  for 

rehearing  when  additional  testimony  is  neces- 
sary to  ascertain  whether  or  not  a  decedent 

communicated  to  subscribing  witnesses  that 
she  intended  a  certain  instrument  to  be  her 
last  will  and  testament. 

When  minors  in  interest  in  a  decedent's  estate 
are  not  represented  by  a  guardian  ad  litem 

at  a  hearing  to  consider  the  decedent's  will 
and  to  determine  his  heirs,   as  required  by 
25  CFR  15.  6,  the  case  must  be  remanded 
with  instructions  that  a  guardian  ad  litem  be 
appointed,  that  he  attend  all  future  hearings, 

and  that  he  be  given  an  opportunity  to  cross- 
examine  any  witness  who  has  testified  or  will 
testify  at  hearings  concerning  the  estate. 

When  minor  beneficiaries  will  receive  nothing 
from  a  decedent's  estate  unless  a  will  is 

approved  and  their  parent  is  an  heir  who  would1 
receive  a  greater  estate  by  intestacy  than 
under  a  will,  a  person  other  than  the  parent 

should  be  appointed  guardian  ad  litem  to  pre- 
vent a  possible  conflict  of  interest. 

When  notice  of  a  hearing  was  not  served  on 
beneficiaries  named  in  a  will,  the  case  must 
be  remanded  with  instructions  to  give  notice 
of  future  hearings  to  all  beneficiaries  and  to 

afford  them  an  opportunity  to  cross-examine 
any  witness  who  has  testified  or  will  testify 
at  hearings  concerning  the  estate. 

Estate  of  Aho  (Florence  Mammedaty).  IA-T-8 
{Nov.   30,   1967) 
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Before  a  witness  to  a  will  may  be  disqualified  be- 
cause of  interest  the  interest  must  be  certain 

and  not  merely  possible.     The  father-in-law  of 
a  beneficiary  under  a  will  is  a  competent  wit- 

ness if  otherwise  qualified. 

Physical  infirmity,  age,  and  pain  and  suffering 
are  not  in  themselves  sufficient  to  support  a 

finding  of  lack  of  testamentary  capacity.     No 

presumption  of  incapacity  arises  from  unequal 
distribution  of  property  among  next  of  kin. 

Undue  influence,   being  a  species  of  fraud,   must 

be  proved  precisely  or  inferentially  by  irresis- 
table  inference.     Mere  opportunity  to  exercise 
undue  influence  is  insufficient  to  establish  it. 
Mere  general  influence  is  not  undue  influence. 

There  is  no  inference  of  fraud  because  of  the  fact 
that  the  will  of  an  aged,   illiterate  Indian  is 
prepared  in  the  Office  of  the  Indian  Agency 
where  the  detailed  information  concerning 

allotment  and  census  numbers  is  maintained. 

Estate  of  Ida  (Idaho)  Horsehead,   IA-P-I 
(Jan.    12.    1968) 

In  his  function  of  approving  or  disapproving  an 
Indian  will  the  Secretary  of  the  Interior  is  not 
bound  by  a  State  law  which  prohibits  one 
spouse  from  devising  away  a  specified  portion 
of  his  estate  from  the  other  spouse. 

Under  the  doctrine  of  dependent  relative  revoca- 
tion the  older  will  of  a  testator  will  remain  in 

force  where  the  inference  can  be  fairly  drawn 

that  the  testator's  act  of  revocation  of  the  older 
will  in  connection  with  his  making  a  new  will 
was  meant  to  depend  on  his  new  will  being  a 
valid  one. 

In  spite  of  a  testator's  excessive  use  of  alcohol  if 
at  the  time  he  executes  a  will  he  enjoys  such  a 
lucid  interval  as  to  have  sufficient  mind  and 

memory  to  know  the  nature  and  extent  of  his 
property,  the  proper  objects  of  his  bounty,   and 
has  the  capacity  to  do  the  thing  at  hand  and 
comprehend  its  significance,  he  possesses 
testamentary  capacity. 

To  invalidate  a  will  on  undue  influence  contestant 
must  show  such  influence  to  have  been  exerted 

to  the  extent  of  destroying  the  free  will  of  the- 
testator  or  that  the  will  of  another  was  sub- 

stituted for  that  of  the  testator,  and  this  amounts 
to  more  than  the  opportunity  or  possibility  that 
undue  influence  was  brought  to  bear  on  the 
testator. 

Estate  of  John  J.   Akers,  IA-D-18  (Feb.    26,1968) 
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To  permit  an  Indian  employee  of  the  Bureau  of 
Indian  Affairs  to  take  a  devise  of  restricted 
lands  under  a  will  of  a  deceased  Indian,  to 

whom  the  employee  is  not  related,  for  having 

rendered  "pleasant  and  courteous  service" 
would  be  against  the  public  policy  of  the  United States. 

Estate  of  Elgear  George  Davis,  IA-D-20 
(Mar.    5,    1968) 
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Although  a  deceased  Osage  Indian  may  own  un- 
restricted property  which  devolves  pursuant  to 

a  will  which  was  disapproved  by  the  Secretary 
of  the  Interior,    such  fact  does  not,    as  to  the 
restricted  property  in  the  estate,   validate  a 
revocation  clause  contained  in  the  disapproved 
will  nor  cause  that  clause  to  become  effective. 

Estate  of  Joseph  Petsemoie,   IA-T-12 
(May  20,    1968) 

To  invalidate  a  will  for  undue  influence  it  must  be 
shown  that  the  free  will  of  the  testator  was 
destroyed  or  that  the  will  of  another  was  sub- 

stituted for  that  of  the  testator.     Something 
more  than  the  opportunity  for  or  possibility  or 
suspicion  of  undue  influence  is  required  to  be 
shown  in  order  to  void  a  will  for  undue  influence. 

Estate  of  Josephine  Six  Feathers,  IA-D-21 
(Apr.    11,    1968) 

A  will  wherein  the  testator  disinherits  his  heirs 
and  blood  relatives  is  not  unnatural  per  se. 

The  preference  of  strangers  to  the  blood~by  a testator  is  merely  evidence  to  be  considered 
in  the  determination  of  his  testamentary  capac- 

ity,   and  whether  such  preference  is  natural  de- 
pends on  the  relationship  between  the  testator 

and  his  heirs  and  devisees. 

Evidence  of  the  reason  motivating  a  testator  to 
make  a  will  is  material  only  insofar  as  it 
bears  upon  his  testamentary  capacity  or  is 
indicative  of  fraud  or  undue  influence  having 
been  exercised  upon  him. 

Estate  of  Edward  Leon  Petsemoie,  IA-T—10 
(Apr.   29,   1968) 

A  presumptive  heir  who  did  not  receive  the  notice 
of  hearing  required  by  25  CFR  sec.    1  5.  4  in 
sufficient  time  to  attend  the  hearing  is  en- 

titled to  a  supplemental  hearing  where  the 
record  indicates  that  the  notice  was  not  mailed 

to  her  last  known  place  of  residence. 

Estate  of  Joe  (Joseph)  Sherwood,   IA-P-10 
(May  9.    1968) 

A  will  executed  by  a  testator  while  laboring  under 
an  insane  delusion  which  materially  affects 
such  will  is  invalid.     An  insane  delusion  which 
materially  affects  a  will  is  a  false  belief  on 
the  part  of  the  testator  which  would  be  in- 

credible to  the  testator  himself  if  he  were  of 
sound  mind  and  from  which  belief  he  cannot 

be  dissuaded  by  any  evidence  or  argument. 

Estate  of  Richard  Rusk,   IA-T-15  (May  14,    1968) 

The  Secretary  has  the  inherent  power,    notwith- 
standing the  absence  of  specific  regulations,   to 

reopen  and  review  administrative  determina- 
tions purporting  to  be  final  when  some  new 

factor  such  as  fraud  or  newly  discovered 
evidence  is  brought  to  his  attention. 

Authority  of  the  Secretary  of  the  Interior  to  make 
final  administrative  disposition  of  appeals 

involving  the  approval  or  disapproval  of  wills 
of  deceased  Indians  has  been  delegated  to 
Regional  Solicitors  by  210  DM  2.  2A(3),   24  F.  R. 
1348,   and  Solicitor's  Regulation  23,  31  F.  R. 4631. 

Estate  of  Edward  Leon  Petsemoie,   IA-T-10  (Supp. 

(May  29,    1968) 

Although  an  Indian  will  fulfills  the  technical  re- 
quirements for  a  valid  dispository  instrument, 

it  must,    to  become  valid,    be  approved  by  the 
Secretary  of  the  Interior.     The  authority  of  the 
Secretary  to  approve  or  disapprove  an  Indian 
will  is  discretionary,   going  beyond  the  factum 
of  the  will,   and  exercise  of  such  authority  re- 

quires consideration  of  all  circumstances 
attending  execution,    including  the  motives  which 
may  have  induced  the  testator  to  devise  his  en- 

tire estate  to  non-Indians  to  whom  he  is  related 

neither  by  blood  nor  by  marriage,    and  the 
effect  which  the  exercise  of  such  discretion 

bears  upon  the  heirs  at  law  and  the  benefici- 
aries named  in  the  dispository  instrument. 

Where  a  chronic  alcoholic  is  shown  by  the  evidence 
to  have  been  willing  to  devise  his  property  to 
anyone  who  would  provide  him  with  the  means 
of  satisfying  his  craving  for  alcoholic  beverages, 

a  will  giving  his  entire  estate  to  non-Indian 
friends  who  operated  a  beer  tavern  lacks  a 
basis  in  logic,   common  sense  and  reason,   and 
is  an  unnatural  will. 

Estate  of  George  Green,    IA-T-11   (June  7, 

1968) 

Applicable  probate  regulations  (25  CFR  15.  0- 
15.  34)  do  not  require  that  a  statement  of  the 

testator's  reason  for  disinheriting  a  surviv 
ing  child  be  included  in  a  will  devising  trust 
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property,  notwithstanding  the  fact  that  such 

a  statement  is  contemplated  by  certain  "in- 
structions to  Field  Officers"  appearing  on 

a  printed  will  form  issued  by  the  Bureau  of 

Indian  Affairs  stating  that  "If  a  husband, 
wife,  child  or  grandchild  who  is  an  heir  is 

given  nothing,  the  reason  must  be  set  out." 

Regulations  which  provide  that  an  adult  Indian 
with  testamentary  capacity  may  dispose  of 

trust  property  "by  a  will  executed  in  writing 
and  attested  by  two  disinterested  adult  wit- 

nesses" (25  CFR  15.28)  should  not  be  inter- 
preted as  invalidating  the  execution  by  thumb 

mark  of  a  person  who  cannot  write  his  name. 
Greater  protection  against  the  perpetration  of 

fraud  is'afforded  by  a  practice  of  causing  such 
a  person  to  use  his  thumb  as  a  stylus  to  sub- 

scribe in  ink  his  identifiable  thumb-print  than 
by  a  practice  of  causing  the  person  to  use  a  pen 
to  subscribe  a  mark  which  normally  would  be 
quite  difficult  to  verify  after  death. 

Wills  — Continued 

Where  a  daughter  alleges  that  the  lands  devised 
by  her  mother  to  other  persons  were  obtained 
by  the  mother  from  the  daughter  by  duress,    and 
no  evidence  was  taken  on  the  allegation,    the 
interests  of  justice  require  a  remand  of  the  ca„e 
for  the  taking  of  further  evidence. 

Estate  of  Grace  Tolbert,    IA-D-24  (Sept.    5,    1968) 

The  Secretary  of  the  Interior  has  by  express  terms 
reserved  to  himself  the  power  to  waive  and 
make  exceptions  to  his  regulations  affecting 
Indian  matters  and,   further,  has  the  inherent 
power,   notwithstanding  the  absence  of  specific 
regulations  so  providing,  to  reopen  and  review 
administrative  determinations  purporting  to  be final. 

Estate  of  Ellen  Fitzpatrick,   IA-T-5  (Supp.  ) 
(Nov.    5,    1968) 

Factual  determinations  made  by  the  Hearing 
Examiner,  who  had  an  opportunity  to  observe 

and  hear  the  witnesses,  with  regard  to  con- 
flicting and  unclear  testimony  concerning 

the  competence  of  the  testator  to  make  a  will, 
ordinarily  will  not  be  disturbed  on  appeal. 
Evidence  that  the  testator  was  elderly,  did 

not  speak  English  and  only  spoke  the  Shawnee 
language,  that  his  hearing  and  eyesight  were 
impaired,  and  that  he  was  unable  to  manage 
his  own  business  affairs  does  not  preclude  a 

finding  that  he  possessed  testamentary  ca- 
pacity at  the  time  of  execution  of  the  will. 

Estate  of  Anna  Charley  Kaseca  White,  IA-T-13 
(June  18,    1968) 

To  invalidate  the  will  of  a  deceased  Indian  evidence 
of  undue  influence  must  constitute  more  than 
the  mere  opinion  andfeeling  of  persons  who 
were  not  present  when  the  will  was  executed. 

The  decision  of  the  Examiner  of  Inheritance  ap- 
proving the  will  of  a  deceased  Indian  which 

distributes  his  estate  to  persons  not  related  to 
him  by  bloodis  not  arbitrary  and  capricious  if 
the  willis  not  unjust,  inequitable,  or  unnatural. 

The  source  of  the  estate  of  a  decedent  and  the 

actions  taken  by  him  during  his  lifetime  in 
connection  with  his  property,  as  well  as  the 
relationship  between  the  decedent,  his  heirs 

and  devisees,   may  be  considered  in  determin- 
ing whether  a  will  is  just,   equitable  and  natural. 

Where  an    Examiner  of  Inheritance  finds  undue 
influence  in  the  procuring  of  execution  of  a 
will,   and  such  finding  is  supported  by  credible 
evidence,   it  will  not  be  reversed  on  appeal. 

Estate  of  John  Baptiste  Falcon,  Jr       IA-P-11 

(July  26,    1968)  '   

Where  property  has  passed  through  two  estates, 
the  last  one  having  been  probated  in  1949, 
public  interest  dictates  that  the  decisions 
reached  not  be  disturbed. 

Estate  of  Pretty  Paint,   IA-D-23  (Aug.    2,    1< 

The  taking  of  testimony  from  one  attesting  witness 
only  without  the  record  showing  the  reason  for 
the  non-appearance  of  the  other  attesting  wit- 

ness constitutes  insufficient  proof  of  the  valid- 
ity of  an  Indian  will. 

Estate  of  Conrad  Mausape,  IA-T-14  (Dec.  13,  1968) 

The  existence  of  undue  influence  must  be  deter- 
mined in  each  particular  case  by  examining 

the  effect  of  the  influence  which  was,   in  fact, 
exerted  upon  the  mind  of  the  testator,   taking 
into  consideration  his  physical  and  mental 
condition,   the  person  exerting  it,   and  the  time, 
place  and  all  the  surrounding  circumstances. 

When  a  confidential  relationship  exists  between 
testator  and  beneficiary,   slight  evidence  of 
undue  influence  raises  a  presumption  of  its 
exertion  which  the  beneficiary  must  rebut. 

Influence,  to  be  undue,   must  be  of  such  character 
as  to  destroy  the  free  agency  of  the  testator 
and  substitute  the  will  of  another  person  for 
his  own. 

In  deciding  whether  undue  influence  was  exercised 
upon  the  testator,   such  matters  as  lack  of 
blood  relationship  of  beneficiary  to  testator. 
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the  beneficiary  taking  the  entire   restricted 
estate,  the  confidential  relationship  between 
testator  and  beneficiary,  the  activities  of  the 
beneficiary  prior  to  and  at  the  execution  of  the 

will,  the  testator's  mental  and  physical  con- 
dition,  and  the  difference  between  the  new  and 

old  will  are  to  be  considered. 

The  findings  and  conclusions  of  an  Examiner  that 
undue  influence  was  exerted  upon  the  testator 
by  the  beneficiary  will  not  be  set  aside  when 

they  are  supported  by  the  weight  of  the  evi- 
dence. 

Estate  of  Alvina  Beauvois  McLean,   IA-D-27 
(Feb.    14,    1969) 

The  Secretary  of  the  Interior  has  by  express  terms 
reserved  to  himself  the  power  to  waive  and 
make  exceptions  to  his  regulations  affecting 
Indian  matters  and,   further,   has  the  inherent 
power,   notwithstanding  the  absence  of  specific 
regulations  so  providing,   to  reopen  and  review 
administrative  determinations  purporting  to 
be  final. 

Estate  of  Joseph  Cannon,   LA-T-19  (Supp. ) 
(Mar.    7,    1969) 

Notwithstanding  the  absence  of  a  residuary  clause 
in  an  approved  will,  the  primary  consideration 
in  construing  a  will  is  to  ascertain  the  intention 
of  the  testator  and  give  effect  to  that  intention. 
If  the  language  in  a  will  containing  no  residuary 
clause  compels  the  conclusion  that  the  testator 
intended  that  a  certain  heir  at  law  receive  no 

part  of  his  trust  estate,   funds  due  the  decedent 

which  were  posthumously  deposited  to  his  ac- 
count should  be  distributed  to  the  beneficiaries 

to  whom  he  made  a  specific  bequest  of  the  funds 
on  deposit  in  that  account. 

Estate  of  Albert  Attocknie,   IA-T-9  (Mar.    27,    1969) 

An  attempted  conveyance  of  trust  land  which  had 
been  devised  under  a  prior  will  by  a  deed, 
which  is  invalid  for  failure  to  obtain  Secretarial 

approval,  cannot  act  as  a  revocation  of  the 
will,  actual  or  implied,   or  as  an  ademption  of 
the  specific  devise. 

Estate  of  LeRoy  (Roy  or  James)  Loughrey, 
IA-P-16  (May  6,   1969) 

When  an  original  order  determining  heirs  is     set 

aside"  and  "held  in  abeyance"  by  an  Examiner 
pending  a  rehearing  to  consider  a  purported 
will,  he  retains  authority  to  vacate,   modify,  or 
reaffirm  the  original  order  after  the  rehearing 
has  been  concluded? 
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Substantially  changed  conditions  as  to  the  dece- 
dent's heirs  or  estate  occurring  subsequent  to 

the  making  of  a  purported  will  may  constitute 
a  reasonable  basis  for  denying  approval  there- 

of.    Atewooftakewa  v.  Udall,   277  F.  Supp.   464 

(W.  D.  Okla.    1967),  rev'd  on  other  grounds  sub 
nom.   Udall  v.   Tate,  407  F.  2d  394  (10th  Cir. 
1969). 

Estate  of  Reuben  English,  IA-T-18  (May  13.  1969) 

A  review  of  the  issue  of  undue  influence  presupposes 
mental  competency. 

A  contention  that  evidence  was  insufficient  to  sup- 

port Examiner's  findings  of  undue  influence  is 
not  open  to  inquiry  where  the  issue  has  been 

previously  determined. 

Estate  of  Alvina  Beauvois  McLean,   IA-D-30 
(July  24,   1969) 

The  Superintendent,  Osage  Agency,  has  the  author- 
ity and  jurisdiction  to  approve  the  will  of  an 

Osage  Indian  disinheriting  the  spouse  of  such 
Indian  where  such  spouse  fails  to  prove  her 
Indian  heritage  in  accordance  with  the  Act  of 
Feb.   27,   1925,  ch.   359.  sec.   7,   43  Stat.    1011, 
and  the  Act  of  Sept.    1.    1950,  ch.   832,   64  Stat. 
572. 

Evidence  that  a  decedent  was  a  chronic  alcoholic, 
but  which  fails  to  establish  that  the  decedent  had 

suffered  damage  to  his  brain  to  the  degree  that 
his  memory  or  ability  to  reason  was  affected, 
or  which  fails  to  establish  that  he  was  intoxi- 

cated at  the  time  of  executing  his  will,  is  in- 
sufficient to  rebut  the  testimony  of  attesting 

witnesses  concerning  the  testamentary  capacity 
of  the  decedent. 

Evidence  that  the  marital  relations  between  the 
decedent  and  his  spouse  had  deteriorated  and 
that  they  were  estranged  at  the  time  he  executed 

a  will  disinheriting  such  spouse  is  sufficient  to 
support  a  finding  that  such  will  makes  a  natural 
disposition  of  the  estate  of  the  decedent  as  to 
such  spouse. 

Estate  of  William  Bigheart,  Jr. 

(Aug.   8,    1969) 

IA-T-21 

The  Secretary  of  the  Interior  has  by  express  terms 
reserved  to  himself  the  power  to  waive  and  make 
exceptions  to  his  regulations  affecting  Indian 
matters  and,   further,   has  the  inherent  power, 
notwithstanding  the  absence  of  specfic  regulations 

so  providing,   to  reopen  and  review  administra- 
tive determinations  purporting  to  be  final. 

Estate  of  William  Bigheart,   Jr.,    3   IBIA  293 
(Sept.   4,   1969) 
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Evidence  that  devisees  maintained  a  close  relation- 
ship to  decedent  during  the  period  the  will  was  ex- 

ecuted does  not  sustain  the  burden  of  proof  re- 
quired to  show  that  undue  influence  and  coercion 

were  exerted  against  the  decedent  in  the  execu- 
tion of  the  will. 

The  preference  of  collateral  heirs  over  an  adult 
daughter  does  not,    in  and  of  itself,   raise  a  pre- 

sumption of  lack  of  testamentary  capacity. 

Affidavits  alleging  facts  not  presented  at  the  hearing 
will  not  be  considered  on  appeal  when  there  is  no 
explanation  as  to  why  such  evidence  could  not 
have  been  presented  at  the  hearing. 

Where  the  regulations  (25  CFR  15.28(a))  require  that 
a  will  be  executed  by  the  testator  and  attested  by 
two  witnesses,    it  is  not  necessary  that  the  wit- 

nesses sign  in  the  presence  of  each  other.     The 
execution  of  the  will  is  valid  if  the  testator  ac- 

knowledges his  signature  to  each  attesting  witness. 

Estate  of  Joe  (Joseph)  Sherwood,   IA-P-20 
(Nov.    19,    1969) 

To  invalidate  a  will  for  undue  influence  it  must  be 

shown  that  the  free  will  of  the  testator  was  de- 
stroyed or  that  the  will  of  another  was  substituted 

for  that  of  the  testator. 

A  will  wherein  the  testator  disinherits  his  heirs  and 
blood  relatives  is  not  unnatural  per  se_     The 
preference  of  strangers  to  the  blood  by  a  testator 

is  merely  evidence  to  be  considered  in  the  deter- 
mination of  his  testamentary  capacity,  and 

whether  such  preference  is  natural  depends  on  the 
relationship  between  the  testator  and  his  heirs 
and  devisees. 

Estate  of  John  Newton  Harlow,  Sr.     IA-T-22 
(Dec.   16, 

The  findings  and  conclusions  of  the  Examiner  of 
Inheritance  regarding  the  testamentary  capacity 
of  the  testator  will  not  be  set  aside  where  they 
are  supported  by  credible  evidence. 

Evidence  which  shows  that  the  testator  was  in  a 
weakened  physical  and  mental  condition,   that  a 
confidential  relationship  existed  between  the 
testator  and  beneficiary  of  the  will,   and  that  the 
beneficiary  was  active  in  the  preparation  of  the 
will  raises  a  presumption  of  undue  influence 
which  the  beneficiary  must  rebut. 

Estate  of  Louis  Leo  Isadore,  IA-P-21 
(Feb.    12,    1970) 

To  invalidate  a  will  because  of  undue  influence 
having  been  imposed  upon  the  decedent  it  is  nec- 

essary to  show:    (1)    That  the  decedent  was  sus- 
ceptible to  being  dominated  by  another;    (2)    that 

the  person  allegedly  influencing  the  decedent  in 
the  execution  of  such  will  was  capable  of  control- 

ling the  mind  and  actions  of  the  decedent;    (3)  that 
such  person  did  exert  influence  upon  the  decedent 
of  a  nature  calculated  to  induce  or  coerce  the  de- 

cedent to  make  a  will  contrary  to  his  own 
desires;  and    (4)    that  the  will  is  contrary  to  the 
decedent's  own  desires. 

Statements  made  prior  to  a  decedent's  marriage  re- 
garding disposition  of  his  estate  are  not  suffi- 

cient to  show  that  a  subsequent  will  devising  his 
estate  to  his  surviving  spouse  was  executed  by mistake. 

Estate  of  Louis  B.  Fronkier,  IA-T-24 
(Feb.   24,    1970) 

The  Department  of  Interior  does  not  approve  holo- 
graphic wills.     Neither  has  the  Department  of 

Interior  approved  contracts  to  make  wills. 

Estate  of  Maggie  Spottedwolf,  IA-D-35 

(Apr.    16,    1970) 

The  requisite  mental  capacity  which  a  testator  must 
have  in  order  to  make  a  valid  testamentary  dis- 

position of  his  property  is  the  ability  to  remem- 
ber, at  least  in  a  general  and  approximate  way, 

the  nature  and  extent  of  his  property,   to  recog- 
nize those  who  are  the  natural  objects  of  his 

bounty,   and  to  comprehend  the  nature  of  the 
testamentary  act  itself. 

The  bare  allegation  that  a  will  is  unnatural  because 
of  the  relatively  small  devise  to  the  heirs  of  the 
testator  is  insufficient  to  support  a  finding  that 
such  will  is  unnatural. 

A  will  wherein  the  testator  disinherits  hia  heirs  and 
blood  relatives  is  not  unnatural  per  se.   The  pref- 

erence of  strange:  s  to  the  blood  by  a  testator  is 
merely  evidence  to  be  considered  in  the  deter- 

mination of  his  testamentary  capacity,   and  wheth- 
er such  preference  is  natural  depends  on  the  re- 

lationship between  the  testator  and  his  heirs  and devisees. 

Medical  evidence  regarding  the  testamentary  capac- 
ity of  a  testator  which  is  inconclusive  and  subject 

to  a  reasonable  difference  of  opinion  is  not  suf- 
ficient to  overcome  the  presumption  of  testamen- 

tary capacity  created  by  the  testimony  of  the 
attesting  witnesses  that  the  testator's  will  was 
duly  and  properly  executed. 
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After  a  will  of  a  deceased  Osage  Indian  has  been 

given  Secretarial  approval,  no  affirmative  action 
toward  approval  or  disapproval  of  earlier  wills 
will  be  necessary  or  appropriate  unless  admis- 

sion of  the  approved  will  to  probate  is  denied,   in 
which  event  such  action  will  be  taken  after  the 
parties  have  been  given  an  opportunity  to  present 
evidence  on  the  validity  of  the  will  or  wills  then 
to  be  considered. 

Estate  of  John  P.   Whitetail,   IA-T-23(Apr.  17,  1970) 

Undue  influence  is  not  to  be  presumed  where  the 
evidence  affirmatively  discloses  that  a  benefi- 

ciary of  a  will  who  accompanied  the  testator  to 
the  offices  of  the  scrivener  was  not  present  when 
the  terms  of  the  will  were  discussed  or  when  the 
will  was  executed. 

A  will  wherein  the  testator  disinherits  his  heirs  and 

blood  relatives  is  not  unnatural  per  se.     The  pref- 
erence of  strangers  to  the  blood  by  a  testator  is 

merely  evidence  to  be  considered  in  the  determi- 
nation of  his  testamentary  capacity,   and  whether 

such  preference  is  natural  depends  on  the  rela- 
tionship between  the  testator  and  his  heirs  and 

devisees. 

Estate  of  Otto  Littleman  (Lame  Woman),  IA-T-25 
(June  5,    1970)i 

When  a  decision  of  the  Secretary  of  the  Interior  dis- 
approving the  will  of  a  deceased  Indian  is  chal- 

lenged in  the  courts,  and  the  final  judgment 
directs  that  the  will  be  approved,  the  Secretary 
will  rescind  his  previous  decision  and  approve 
the  will. 

Estate  George  Chahsenah, 
(June  30,   1970) 

IA-T-4    (  Supp.  ) 

A  state  law  which  provides  that  a  child  who  is  not 
named  or  provided  for  in  the  will  of  his  parent 
shall  take  as  if  the  testator  died  intestate,   is  not 

applicable  to  Indian  wills. 

A  state  law  providing  that  a  child  shall  take  as  if  the 
parent  died  intestate  if  the  child  is  not  named  or 
provided  for  in  his  will  does  not  apply  to  Indian 
wills  executed  pursuant  to  25  U.  S.  C.    373. 

Estate  of  Loretta  Pederson, 

HtoI         

1   IBIA  14    (Oct.   6, 
77   I.D.    270 

When  the  evidence  shows  that  the  legally  appointed 
guardian  of  the  testator  actively  participated  in 
procuring  the  execution  of  a  will  naming  the 
guardian  as  a  principal  beneficiary,   a  rebuttable 
presumption  of  undue  influence  is  raised.   The 
burden  of  rebutting  such  a  presumption  then  falls 
upon  the  proponent  of  the  will. 

Estate  of  Julius  Benter,  1  I?T.A  2'-* 

(Nov.  17,  1970) 
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the  evidence  in  a  hearing  record  clearly 
ws  that  the  proponents  have  established  a 

  ;f  facie  case  of  the  validity  of  a  will  and  the 
contestants  have  shown  only  opportunity  for  un- 

due influence  without  presenting  any  evidence  of 
the  exercise  of  undue  influence  and  failed  to  es- 

tablish testamentary  incapacity  of  the  testator 
at  the  time  of  execution,   the  finding  of  validity  of 
the  will  by  the  Examiner  of  Inheritance  will  be  up- 

held on  appeal. 

Estate  of  Richard   Lucero.    1   IBIA  46    (Dec      28 
1970) 

FEE   LANDS 

The  purchase  in  fee  simple  of  irrigable  land 
within  the  wind  river  irrigation  project  by  an 
Indian  from  a  non-Indian  does  not  cancel  or 

suspend  performance  of  a  contract  for  repay- 
ment of  irrigation  charges   against  the    land 

which  is  like  a  covenant  that  runs  with  the  land 
and  is  binding  on  subsequent  purchasers. 

The  first  proviso  of  the  Leavitt  Act  (47  Stat.   564; 
25  U.  S.C.   sec  386a)  deferring  the  collection 
of  irrigation  construction  charges  and  prohibit- 

ing the  assessment  of  such  charges  applies 
only  to  trust  and  restricted  Indian  lands.      Land 
purchased  in  fee  simple  by  an  Indian  is  not 
Indian-owned  land  within  the  first  proviso  of  the 
act. 

Construction  Charges,   Indian-Owned  Lands:    Wind 
River  Irrigation  Project,   Wyoming,    M-36708 
(July  18,    1967) 

Fee  patented  lands  owned  by  Indians  may  be  in- 
cluded in  the  Le  Clair-Riverton  Irrigation  Dis- 

trict on  the  same  terms  and  subject  to  the  same 

provisions  as  non-Indian  lands  with  respect  to 
irrigation  charges. 

If  fee  patented  lands  of  Indians  are  included  within 

the  Le  Clair-Riverton  Irrigation  District,    irri- 

gation charges  against  such  lands  will  be  sub- 
jected to  adjustment  under  the  Act  of  June  22, 

1936  (49  Stat.    1803;  25  U.  S.  C.    sees.    389-389e 
(1964)),  but  not  under  the  laws  governing  such 
charges  on  trust  and  restricted  land. 

Proposed  Contract  Between  the  United  States  and 
the  Le  Clair-Riverton  Irrigation  District,   Wyo.  ; 
Inclusion  of  Fee  Patented  Land  of  Indians  in 

District,    M-36711  (July  18,    1967) 

The  general  rule  governing  changes  in  reservation 
boundaries  is  that  when  Congress  has  c-hce  estab- 

lished a  reservation  all  tracts  included  within  It 
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remain  a  part  of  the  reservation  until  separated 
therefrom  by  Congress;  no  authority  exists  for  an 
administrative  change  in  reservation  boundaries. 
Whether  Congress  intended  to  change  a  reserva- 

tion boundary  by  an  act  would  be  reflected  prima- 
rily by  the  act  itself  and  its  legislative  history. 

Sale  of  land  within  the  boundaries  of  the  Fort 
Berthold  Indian  Reservation  pursuant  to  Congres 
sional  authority  did  not  change  the  boundaries  nor 
remove  the  land  from  reservationstatus. 

Boundaries  qfjhe  Fort  Berthold  Indian  Reservation 
in  North  Dakota.  M- 36802    (Mar.    13,    1970) 

GRAZING  —Continued 

married  to  non- members  violates  the  member- 

ship rights  of  such  persons  since  such  discrim- 
ination is  not  a  valid  protection  of  the  differen- 

tiated class  but  serves  rather  to  deny  privileges 
enjoyed  by  others. 

Discrimination  Against  Oglala  Sioux  Tribal  Mem- 
bers of  Less  Than  One-Quarter  Indian  Blood  and 

Against  Female  Members  Married  to  Non- Members, 
IA- 1654  (on  Reconsideration)  (Nov.    2,    1967) 

HUNTING  AND  FISHING 

FORESTRY 

T  imberjS  ales_Coii  t r  ac ts 

Bid  Conditions 

Failure  of  a  successful  bidder  to  meet  the 
conditions  included  in  the  bid  advertisement 
within  time  limitations  renders  the  bid 

deposit  subject  to  retention  as  liquidated 
damages  pursuant  to  the  advertisement  and 
the  provisions  of  25  CFR  141.10(d). 

Administrative  Appeal  of  Emil  Haliewicz  d/b/a 
Skyline  Logging  and  Equipment  Sales  v.  Makah 
Indian  Tribe  and  Commissioner,  Bureau  of  Indian 
Affairs,  3  IBIA  136  (Nov.  7,  1974) 

81   I.D.    633 

GRAZING 

The  authority  of  the  Secretary  of  the  Interior  to 
approve  tribal  council  resolutions  concerning 
the  issuance  of  grazing  permits  for  tribal  lands 
is  derived  from  federal  statutes  authorizing  the 
leasing  of  Indian  lands  rather  than  from  the 
tribal  constitution. 

An  Indian  tribal  constitution  cannot  modify  the 

Secretary's  authority,  deprived  from  statutes, 
to  approve  resolutions  concerning  grazing  per- 

mits for  tribal  lands. 

A  tribal  council  resolution  which  distinguishes 

among  tribal  members  in  the  granting  of  graz- 
ing privileges  solely  on  the  basis  of  their  quan- 
tity of  Indian  blood  is  in  violation  of  the  tribal 

constitution  provision  that  tribal  members  shall 
be  entitled  to  receive  such  privileges. 

A  tribal  council  resolution  which  prohibits  the  al- 
location of  grazing  units  to  female  members 

The  Winnebago  Tribe  has  the  power  through  its  in- 
herent right  to  govern  itself  and  implied  in  its 

Constitution  to  create  a  tribal  couVt  to  hear  cases 

involving  Indians  who  violate  the  tribal  hunting 
and  fishing  laws.     Public  Law  280  (Act  of  August 
15.    1953,   67  Stat.    588,   as  amended,    18  U.S.  C. 
sec.  1162  and  28  U.  S.  C.  sec.  1360)  does  not  der- 

ogate from  this  power  in  regard  to  hunting  and fishing. 

Power  of  the  Winnebago  Tribe  to  Create  a  Tribal 
Court  tc  Hear  Cases  Involving  Indians    Who  Violate 
Tribal  Hunting  and  Fishing  Laws,    M-36821 
(Mar.    19,    1971) 

Because   the  Congress  has  never  manifested  an  intent to  diminish  or  dissolve   the  Puyallup   Reservation, 
as   Its  boundaries  were  established   in   1873,   such 
boundaries   continue   to  exist   for   federal  and   tribal 
purposes.    Therefore,    the   Puyallup  Tribe   possesses 
the  exclusive   right   to   fish  on   the  Puyallup  River 
vlthin   those   1873  boundaries;    the   State  of  Washing- 

ton may  not  exercise  any  authority  over   Puyallup 
Indians   fishing  on   the  Puyallup  River  within   those 
boundaries;    and   the   state  may  not    regulate  other 
Indian   fishing   there,   at   least  when  such   fishing 
by  such  Indians  has  been  permitted  by   the  Puyallup 
Tribe. 

Status  of   the  Puyallup   Reservation   in   the  State  of 
Washington,   M-36825    (Mar.    26,    1971) 

Because  the  Congress  has  never  manifested  an  intent 
to  diminish  or  dissolve  the  Puyallup  Reservation, 
as  its  boundaries  were  established  in  1873,    such 
boundaries  continue  to  exist  for  federal  and  tribal 

purposes.     Therefore,    the  Puyallup  Tribe  possesses 
the  exclusive  right  to  fish  on  the  Puyallup  River 
within  those  1873  boundaries;  the  State  of  Washing- 

ton may  not  exercise  any  authority  over  Puyalluo 
Indians  fishing  on  the  Puyallup  River  within  those 
boundaries;  and  the  state  may  not  regulate  other 
Indians  fishing  there,    at  least  when  such  fishing 
by  such  Indians  has  been  permitted  by  the  Puyallup 
Tribe. 

Status  of  the  Puyallup  Reservation  in  the  State  of 
Washington.    M-36625    (SuppTj    (AugV    n,    1Q?1) 
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IRRIGATION 

The  first  proviso  of  the  Leavitt  Act  (47  Stat.    564; 
25  U.  S.  C.    sec.    386a)  deferring  the  collection 

of  irrigation  construction  charges  and  prohibit- 
ing the  assessment,  of  such  charges  applies 

only  to  trust  and  restricted  Indian  lands.     Land 
purchased  in  fee  simple  by  an  Indian  is  not 
Indian- owned  land  within  the  first  proviso  of 
the  act. 

Construction  Charges,   Indian-Owned  Lands:    Wind 
River  Irrigation  Project,   Wyoming,    M-36708 
(July  18,    1967) 

INDIAN  LANDS— Continued 

LEASES  AND  PERMITS  — Continued 

Long-term  Business 
Generally 

Acceptance  of  rentals  by  the  lessor  subsequent  to 
default  on  specific  provisions  of  the  lease  by 
the  lessee  does  not  constitute  waiver  of  the 

items  in  default  in  the  absence  of  showing  that 
the  lessor  voluntarily  and  intentionally  waived 
the  requirements  under  the  lease. 

Aiminlstrative  Appeal  of  Sunny  Cove  Development 
Corporation  v.  Flora  Cruz,  a/k/a  Florida  Patenclo, 
Lessor,  3  IBIA  33  (Aug.  27,  1974)  81  I.D.  465 

LEASES  AND  PERMITS 

Generally. 

Where  an  approved  lease  of  individually  owned 
restricted  Indian  land  provides  for  the  direct 
payment  of  rentals  to  the  owner  or  his  legal 
representative  (guardian  or  conservator), 
the  rental  payments  must  be  treated  as 
unrestricted  funds  as  of  the  time  of  payment, 
but  future  or  anticipated  rentals  are  classed 
as  restricted  property  over  which  the 

Secretary  of  the  Interior  may  recapture  super- 
vision over  the  collection,   care  and  disburse- 

ment.    Any  action  of  the  legal  representative 

(guardian  or  conservator)  or  of  the  guardian- 
ship court  to  obligate  such  future  or  anticipated 

rentals  would  be  ineffective  unless  approved  by 
the  Secretary  of  the  Interior. 

Supervision  Over  the  Collection,  Care  and 
Disbursement  of  Rentals  Payable  Directly  to  an 
Indian  Lessor  or  His  Legal  Representative  Under 
an  Approved  Lease  of  Restricted  Land,   M-36671 
(Feb.   17,    1965)  72  I.D.    83 

Lands  in  Alaska  withdrawn  "in  connection  with  the 
administration  of  native  affairs  in  the  vicinity 

of  Eklutna"  was  for  the  benefit  of  the  Alaska 
natives  at  Eklutna  and  may  be  leased  by  the 
Secretary  of  the  Interior  for  uses  that  will 
promdte  the  purposes  of  the  withdrawal,   but 
rents  must  be  covered  into  the  Treasury  of  the 
United  States  and  cannot  be  paid  to  the  natives. 

Leasability  of  Lands  in  the  Vicinity  of  Eklutna 
Withdrawn  by  Public  Land  Order  No.    2427, 
M-36761  (May  1,    1967) 

A  lease  executed  and  approved  by  an  approving 
officer  for  a  greater  term  than  is  permitted 
by  25  CFR  131.2(a)(3)  is  void  as  to  the 
overage  of  the  term. 

Administrative  Appeal  of  Mrs.  Evan  Newcomb  v. 
Area  Director,  Muskogee,  And  All  Other  Parties 
In  Interest,  3  IBIA  212  (Dec.  23,  1974) 

Cancellation 

Where  a  long-term  business  lease,  approved  by 
the  Secretary,  was  negotiated  by  an  Indian 

lessor,  and  where  the  lease  includes  the  provi- 
sion "***Lessor,  at  the  sole  option  of  the 

Lessor ,  may  terminate  this  lease***"  such lease  may  be  canceled  by  the  Secretary  on 

behalf  of  the  lessor  upon  lessor's  demand 
where  the  default  is  undisputed  and  the  breach 
of  covenant  is  material. 

Administrative  Appeal  of  Villa  Vallerto  v. 
Mildred  L.  P.  Patencio.  2  IBIA  140  (Jan.  16, 
1974)  81  I.D. 9 

A  lease  may  be  canceled  by  the  Secretary,  at  the 
request  of  the  lessor  where  lessee  has  failed 
to  carry  out  specific  provisions  of  the  lease. 

Administrative  Appeal  of  Sunny  Cove  Development 
Corporation  v.  Flora  Cruz,  a/k/a  Florida  Patenclo, 
Lessor,  3  IBIA  33  (Aug.  27,  1974)  81  I.D.  465 

A  lease  may  be  canceled  by  the  Secretary,  at  the 
request  of  the  lessor  where  lessee  has  failed 
to  carry  out  specific  provisions  of  the  lease. 

Administrative  Appeal  of  Sessions,  Inc.  (A  Cali- 
fornia Corporation)  v.  Vyola  Olinger  Ortner  (Lessor) 

Lease  No.  PSL-33,  Joseph  Patrick  Patencio  (Lessor) 
Lease  No.  PSL-36,  Larry  Olinger  (Lessor)  Lease  No. 
PSL-41,  3  IBIA  145  (Nov.  12,  1974) 

81  I.D.  651 

Failure  to  use  a  leasehold  for  the  purpose 

specified  in  the  lease,  does  not  constitute 
a  breach  of  the  lease  terms  sufficient  to  justi- 

fy cancellation  of  the  lease  in  absence  of  a 
showing  on  the  record  of  detriment  to  the 
landowners  or  the  leasehold. 

Administrative  Appeal  of  Paul  G.  Siegfried  v. 
Area  Director.  Billings,  et  al..  3  IBIA  195 

(Dec.  9,  1974)  81  I.D.  718 
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leases  AND  PERMITS  — Continued 

Long-term  Business  — Continued 

Official  Representations 

No  issue  of  estoppel  can  be  raised  where  Federal 
officers  make  correct  representations  relied 
upon  by  third  persons,  and  later  the  officials 

reverse  themselves  taking  an  incorrect  posi- 
tion upon  which  no  reliance  is  placed. 

Administrative  Appeal  of  Paul  G.  Siegfried  v. 
Area  Director,  Billings,  et  al..  3  IBIA  195 
(Dec.  9,  1974)  81  I.D.  718 

Option  for  Extension 

When  a  bilateral  lease  contract  includes 

an  option  for  extension,  it  is  not  necessary 
to  find  a  separate  identifiable  consideration 
for  the  option. 

Administrative  Appeal  of  Paul  G.  Siegfried  v. 
Area  Director,  Billings,  et  al. .  3  IBIA  195 
(Dec.  9,  1974)  81  I.D.  718 

Rentals 

Acceptance  of  rentals  by  the  lessor  subsequent  to 
default  on  specific  provisions  of  the  lease  by 
the  lessee  does  not  constitute  waiver  of  the 

Items  in  default  in  the  absence  of  showing  that 
the  lessor  voluntarily  and  intentionally  waived 
the  requirements  under  the  lease. 

Administrative  Appeal  of  Sunny  Cove  Development 
Corporation  v.  Flora  Cruz,  a/k/a  Florida  Patencio, 
Lessor,  3  IBIA  33  (Aug.  27,  1974)  81  I.D.  465 

INDIAN  LANDS — Continued 

LEASES  AND  PERMITS  — Continued 

Long-term  Business  — Continued 

Waiver  — Continued 

Generally  — Continued 

Acceptance  of  rentals  by  the  lessor  subsequent 
to  default  on  specific  provisions  of  the  lease 
by  the  lessee  does  not  constitute  waiver  of 
items  in  default  in  the  absence  of  showing  that 
lessor  voluntarily  or  intentionally  waived  the 
requirements  under  the  lease. 

Administrative  Appeal  of  Sessions,  Inc.  (A  Cali- 
fornia Corporation)  v.  Vyola  Olinger  Ortner  (Lessor) 

Lease  No.  PSL-33,  Joseph  Patrick  Patencio  (Lessor) 
Lease  No.  PSL-36,  Larry  Olinger  (Lessor)  Lease  No. 
PSL-41,  3  IBIA  145  (Nov.  12,  1974) 81  I.D.  651 

Oil  and^  Gas_ 

The  term  "royalty"  as  used  in  25  CFR  172.  16  and 
standard  oil  and  gas  leases  of  Indian  lands  en- 

compasses so-called  compensatory  royalties, 
that  is,  payments  made  to  compensate  the  lessor 
for  loss  of  royalty  resulting  from  drainage  of 
the  leasehold  by  wells  on  adjoining  land,   as  well 

as  production. 

Rentals  paid  by  lessee  of  Indian  allotted  land  pur- 
suant to  25  CFR  172.  16  and  the  provisions  of 

his  oil  and  gas  lease  are  creditable  against  the 
compensatory  royalty  assessed  for  the  rental 

period. 
Pan  American  Petroleum  Corp. 

(Feb.    29,    1968) 

IA-1578 

Acceptance  of  rentals  by  the  lessor  subsequent 
to  default  on  specific  provisions  of  the  lease 
by  the  lessee  does  not  constitute  waiver  of 
items  in  default  in  the  absence  of  showing  that 
lessor  voluntarily  or  intentionally  waived  the 
requirements  under  the  lease. 

Administrative  Appeal  of  Sessions,  Inc.  (A  Cali- 
fornia Corporation)  v.  Vyola  Olinger  Ortner  (Lessor) 

Lease  No.  PSL-33,  Joseph  Patrick  Patencio  (Lessor) 
Lease  No.  PSL-36,  Larry  Olinger  (Lessor)  Lease  No. 
PSL-41,  3  IBIA  145  (Nov.  12,  1974) 

81  I.D.  651 

Waiver 

Generally 

Acceptance  of  rentals  by  the  lessor  subsequent  to 
default  on  specific  provisions  of  the  lease  by 
the  lessee  does  not  constitute  waiver  of  the 
items  in  default  in  the  absence  of  showing  that 
the  lessor  voluntarily  and  intentionally  waived 
the  requirements  under   the  lease. 

Administrative  Appeal  of   Sunny  Cove  Development 
Corporation  v.   Flora  Cruz,    a/k/a  Florida  Patencio, 
Lessor,   3   IBIA  33   (Aug.    27,    1974)   81   I.D.    465 

A  successful  bidder  for  a  competitive  oil  and  gas 

lease  of  tribal  mineral  land  who  refused  to  com- 
plete the  lease  form  and  requests  a  refund  of 

the  bonus  and  rentals  deposited,  alleging  that  in 

preparing  his  bid  he  relied  upon  a  U.  S.  Geologi- 
cal Survey  map  which  erroneously  portrayed  the 

geology  of  the  area  in  which  the  leasehold  was 
located,   must  forfeit  his  deposit  as  liquidated 
damages  for  the  use  and  benefit  of  the  Indian 
lessor  when  he  did  not  apprise  the  United  States 
of  the  error  before  his  bid  was  accepted  and 

there  was  no  showing  that  the  Government  act- 
ually knew  or  should  have  known  that  the  bid 

resulted  from  a  mistake. 

It  is  incumbent  upon  a  bidder  for  oil  and  gas  leases 

on  Indian  lands  to  investigate  and  inform  him- 
self about  the  lands.     He  may  assess  their 

mineral  potential  on  the  basis  of  whatever  infor- 
mation he  chooses  to  consider. 

Midwest  Oil  Corporation,  IA-615  (Supp.  ) 

(Apr.    1.   1968) 
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LEASES  AND  PERMITS  — Continued 

INDIAN  LANDS— Cont  inued 

OIL  AND  GAS  LEASING  (TRIBAL  LANDS) 

Oil  and  Gas  — Continued 

Approval  of  an  application  for  cancellation  of  an 
oil  and  gas  lease  covering  allotted  Indian  land 
should  be  withheld  until  a  satisfactory  adjust- 

ment has  been  made  of  a  claim  for  the  payment 

of  compensatory  royalties,   where  it  has  been  de- 
termined that  production  from  wells  on  adjacent 

lands  has  been  draining  oil  from  the  leased  land 
and  the  lessee  has  refused  to  drill  offset  wells 
to  protect  the  leasehold  from  such  drainage. 

Approval  of  Applications  for  Cancellation  of  Oil  and  Gas 
Leases  of  Allotted  Indian  Lands  Made  By  Lessee  Against 
Whom  A  Claim  for  Unpaid  Compensatory  Royalty  Exists, 
M-36789  (Oct.    31,    1969) 

A  successful  bidder  for  a  competitive  on  and  gas 

lease  of  tribal  mineral  land  who  refused  to  com- 
plete the  lease  form  and  requests  a  refund  of 

the  bonus  and  rentals  deposited,  alleging  that  in 

preparing  his  bid  he  relied  upon  aU.  S.   Geologi- 
cal Survey  map  which  erroneously  portrayed  the 

geology  of  the  area  in  which  the  leasehold  was 
located,   must  forfeit  his  deposit  as  liquidated 
damages  for  the  use  and  benefit  of  the  Indian 
lessor  when  he  did  not  apprise  the  United  States 
of  the  error  before  his  bid  was  accepted  and 

there  was  no  showing  that  the  Government  act- 
ually knew  or  should  have  known  that  the  bid 

resulted  from  a  mistake. 

It  is  incumbent  upon  a  bidder  for  oil  and  gas  leases 

on  Indian  lands  to  investigate  and  inform  him- 
self about  the  lands.     He  may  assess  their 

mineral  potential  on  the  basis  of  whatever  infor- 
mation he  chooses  to  consider. 

Where  an  oil   and   gas    lease  provides    for  a    term  of 
years   and   as  much   longer    thereafter   as   oil   and   gas 
is   produced    in   paying   quantities,    upon   failure  of 
production  during   the   primary  period    the   lease 
terminates   by    its  own   terms. 

Neither   the   payment   nor    the  receipt   of   advance   ren- 
tals  by  departmental   officials  on  a   lease  which   has 

terminated  can  continue  or   reinstate  the  lease. 

Administrative  Appeal   of   Continental   Oil   Company, 
2    IBIA   116    (Dec.    11,    1973)  0_    ,   n      ,Di 

Midwest  Oil  Corporation,   IA-615  (Supp.  ) 

(Apr.    1,    1968) 

RIGHTS-OF-WAY 

Additionally,  the  authority  granted  by  the  Act  of 
June  7,    1924,   to  acquire  rights-of-way  for 

the  project  would  not  have  limited  the  Govern- 
ment to  acquiring  estates  in  the  nature  of 

flowage  easements.     Even  if  the  United  States 
had  been  forced  to  look  to  that  Act  for  authority 
to  acquire  the  lands  in  question  it  could  have 
acquired  fee  simple  estates  in  them. 

Title  to  Lands  Within  San  Carlos  Reservoir  Site, 

M-36693  (July  28,    1966)  73  I.  D.  333 

MINING  LEASES  (TRIBAL  LANDS) 

Under  the  Act  of  May  11,    1938  (52  Stat.    347,   25 
U.  S.  C.   sec.    396a  et  seq.  )  the  Bureau  of  Indian 
Affairs  has  authority  to  approve  tribal  leases 
of  coal  reserved  for  the  benefit  of  Indians  be- 

longing to  and  having  tribal  rights  on  the  Fort 
Berthold  Indian  Reservation.    The  Act  of  May  11, 
1938,   supra,   and  the  Indian  Reorganization  Act 
of  June  18,    1934  (48  Stat.    984,   25  U.  S.  C.   sec. 
461  et  seq.  )  superseded  the  provisions  of  the 
Act  of  August  3,    1914  (38  Stat.    681)  which 
placed  jurisdiction  over  leasing  of  the  Fort 
Berthold  coal  lands  in  the  General  Land  office. 

Jurisdiction  of  Coal  Reserved  for  Benefit  of  Indians 
Belonging  to  and  Having  Tribal  Rights  on  the  Fort 
Berthold  Indian  Reservation,    M-36745 
(Apr.    19,    1968) 

The  terms  and  condition  upon  which  trust  and 
restricted  Indian  lands  and  resources  may  be 
included  in  a  project  under  the  Land  and 
Water  Conservation  Fund  Act  of  1965  may  be 
arranged  under  the  Act  of  February  5,    1948, 
62  Stat.    17;  25  U.  S.  C.    sees.    323-328(1964). 

Eligibility  of  Indian  Tribes  to  Participate  in  the 
Land  and  Water  Conservation  Fund  Program, 
M-36709  (Aug.    1,    1967) 

The  United  States  acquired  for  the  St.    Mary's 
canal  right-of-way  across  Blackfeet  Reservation, 
Montana,  only  the  interest  in  the  land  necessary 
to  assure  its  use  for  canal  purposes,  but  con- 

tinues to  hold  any  other  interest  in  the  land  for 
the  Blackfeet  Tribe  o»  individual  allottees,  or 
their  successors,  whose  lands  are  crossed  by 
the  right-of-way. 

Interest  Acquired  by  the  United  States  in  Canal 
Right-of-Way  over  Tribal  Lands,    Blackfeet  Reser- 

vation, Montana,  and  Allotted  Blackfeet  Lands 
the  Milk  River  Reclamation  Project,  M-36728 

(Apr.   8,    1968) 
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SUB-SURFACE  ESTATES 

INDIAN  LANDS — Cont inued 

SUB-SURFACE  ESTATES  — Continued 

Under  an  order  issued  under  section  3  of  the 
Indian  Reorganization  Act  of  1934  (48  Stat.  984, 
25  U.  S.  C.   sec.    463(a)),   restoring  surplus 
lands  to  the  San  Carlos  Apache  Tribe  but  ex- 

cluding from  restoration  "any  patented  lands 
or  any  interest  in  any  patented  lands  (including 
subsurface  interests  in  such  lands)  located 

within  the  Mineral  Strip,  "  title  to  the  subsurface 
interest  in  patented  lands  was  not  restored  to 
the  tribe  but  remained  in  the  United  States  in 
trust  for  the  Indians. 

Ownership  of  Minerals  Beneath  Certain  Patented 
Lands  in  San  Carlos  Mineral  Strip,    M-36767 
(Nov.    1,    1967) 

The  proviso  clause  of  section  7  ot  the  act  of 
June  26,   1936,   ch.    831.    49  Stat.   1967  (which 
requires  that  proceeds  from  mineral  deposits 
underlying  lands  purchased  with  funds  appro- 

priated pursuant  thereto    be  credited  to  a  special 
revenue  account  for  use  in  acquiring  lands  for  and 
making  loans  to    Indians  in  Oklahoma),   is  appli- 

cable only  to  proceeds  from  mineral  deposits  un- 
derlying lands   for  which  the  consideration  was 

derived  from  such  appropriates  funds;  according- 
ly, lands  acquired  by  gift  or  purchased  with  tribal 

funds  are  not  subject  to  that  proviso. 

To  the  extent  that  offsets,   which  were  claimed  by  the 
United  States  for  sums  paid  to  or  on  behalf  of  the 
Choctaw  Nation  as  reflected  by  a  stipulation  ap- 

proved by  the  Indian  ClaimsCommissionin  Docket 
No.  16  on  July  14,    1950,    represented  funds  used 
to  acquire  trust  title  to  parcels  of  land  for  the 
Choctaw  Tribe  pursuant  to  the  Acts  of  June  13, 
1934,   ch.    576,   48  Stat.    984,   and  of  June  26,  1936, 
ch.    831,   49  Stat.    1967,   the  proceeds  from  miner- 

al deposits    underlying  said  parcels,    arising  from 
exploitation  of  such  lands  for  minerals  on  and 
after  July  14,    1960,   have  been  since  that  date  and 
now  are  properly  creditable  to  the  tribe  instead 
of  the  special  revenue  account  established, 
pursuant  to  Section  7  of  said  1936  Act,   for  use  in 
acquiring  lands  for,    and  making  loans  to,  Indians 
in  Oklahoma. 

To  the  extent  that  the  proviso  clause  of  Section  7  of 
the  Act  of  June  26,    1936,   ch.    831,   49  Stat.    1967 
(which  requires  that  proceeds  from  mineral 
deposits  underlying  lands  purchased  with  funds 
appropriated  pursuant  thereto  be  credited  to  a 
special  revenue  account  for  use  in  acquiring 
lands  for  and  making  loans  to  Indians  in 
Oklahoma),    was,    on  the  date  of  enactment  of  the 

Act  of  August  25,    1959,    Public  Law  No.    86-192, 
73  Stat.   420  (Choctaw  Termination  Act),    applica- 

ble to  proceeds  from  such  parcels  theretofore 
purchased  in  trust  for  the  Choctaw  Tribe,    said 
proviso  remained  applicable  thereto  upon  enact- 

ment of  the  latter  statute,    inasmuch  as  the  pur- 
pose of  the  latter  statvite  was  to  discontinue 

earlier  statutory  authorization  to  acquire  addi- 
tional parcels  of  land  for  the  Choctaw  Tribe  and 

its  members,    but  did  not  have  the  effect  of 
altering  the  status  of  lands  theretofore  acquired 
under  such  authority. 

Disposition  of  Proceeds  From  Royalties,    Bonuses, 
and  Other  Revenues  Derived  From  Mineral  Deposits 
Underlying  Lands  Purchased  in  Oklahoma  for  the 
Choctaw  Tribe  Under  Authority  of  the  Act  of  June 

26,    1936,   ch.    831,_  49  Stat.    1967.   M-36791 

(Oct.    31,    1969)       "76  LD.  313 

TRIBAL  LANDS 

Participation  by  Indian  tribes  in  Land  and  Water 
Conservation  Fund  Act  programs  administered 
by  officials  or  agencies  of  States  would  not 
conflict  with  the  rule  that  trust  and  restricted 

property  is  subject  to  control  by  State  agencies 
only  to  the  extent  provided  by  Federal  law 
since  the  control  by  State  agencies  or  officials 
under  such  programs  is  defined  by  Federal 
statute. 

Eligibility  of  Indian  Tribes  to  Participate  in  the 
Land  and  Water  Conservation  Fund  Program, 
M-36709  (Aug.    1.    1967) 

The  Act  of  August  19,    1958,    72  Stat.    619,  as 
amended  by  the  Act  of  August  11,  1964,  78  Stat. 

390,  requires  the  preparation  of  a  plan  for  dis- 
tributing the  assets  of  California  rancherias  or 

for  selling  such  assets  and  distributing  the  pro- 
ceeds, but  neither  the  amended  act  nor  its 

legislative  history  specify  or  restrict  the  man- 
ner of  sale. 

The  sale  of  tribal  lands  of  a  California  rancheria 
under  the  Act  of  August  19,    1958,   72  Stat.    619, 

as  amended  by  the  Act  of  August  11,    1964,   78 
Stat.   390,   may  be  made  by  option  agreement, 
so  long  as  the  transaction  does  not  delay  the 
termination  of  the  trust  responsibilities  and 
services  to  the  Indians  of  the  rancheria  involved. 

Proposed  Sale  of  Mission  Creek  Allotted  and  Tribal 
Trust  Lands,   M-36742  (Jan.    19,    1968) 

Former  lakebed  lands  left  dry  by  the  gradual  re- 
cession of  water  belong  to  the  owner  of  the  ad- 

joining upland  and  where  such  relicted  land  was 
formed  by  the  gradual  recession  of  Walker  Lake 
along  upland  which  is  part  of  the  Walker  River 
Indian  Reservation,   the  relicted  lakebed  belongs 
to  the  Paiute  Indians  of  the  Walker  River  Reser- 

vation by  operation  of  law. 

Lands  in  T.    UN.,   R.  30  E.  ,   M.  D.  M.  .  and  T.    12 

N. ,  R.   28  E.  ,   M.  D.  M.  ,   Nevada,   except  for 

mineral  interests,   may",   in  the  discretion  of 
the  Secretary,   be  added  to  the  Walker  River 
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Indian  Reservation  under  the  Act  of  Junr  22, 1936 
(49  Stat.    1806),  to  the  extent  that  the  total 
acreage  added  to  the  reservation  under  that  act 
is  within  the  maximum  authorized  by  statute. 

Relicted  Lakebed  Lands  Adjoining  Walker  River 
Indian  Reservation,   Nevada,   M-36736  (Apr.  9,  1968) 

The  south  boundary  of  the  Salt  River  Indian  Reser- 
vation,  established  as  "up  and  along  the  middle 

of  the  [Salt]  River"  by  the  Executive  Order  of 
June  14,    1879,   lies  in  the  south  channel  of  the 
Salt  River  in  T.    1  N.  ,   R.    5E..G.  8.  S.  R.  M.  , 
where  the  river  is  separated  by  a  large  island 

into  two  distinct  channels,   since  the~preponder- 
ance  and  weight  of  evidence  indicates  that  the 
main  channel  of  the  river  flows  south  of  the 
island. 

Boundary  of  the  Salt  River  Indian  Reservation, 
Arizona,    M-36770  (Jan.    17,    1969) 

Civil  and  criminal  jurisdiction  over  the  persons 

and  private  (non-trust)  property  of  Indians 
within  Indian  country  granted  to  states  or 
assumed  by  states  under  Public  Law  280  (Act 
of  August  15,    1953,   67  Stat.    589,   as  amended, 
18  U.  S.  C.    sec.    1162  and  28  U.S.  C.   sec.    1360) 
does  not  include  authority  to  enforce  state  laws 
directly  or  indirectly  against  property  held  in 
trust  by  the  United  States  for  the  benefit  of 
Indians. 

The  act  of  February  15,    1929,   45  Stat.    1185,   as 
amended,   25  U.  S.  C.   sec.    231,   providing  for 
the  entry  of  agents  and  employees  of  a  state 

upon  Indian  tribal  lands,   reservations,   or  al- 
lotments for  the  purpose  of  enforcing  state 

sanitation  and  quarantine  regulations,   is  not 

self-executing  and  in  the  absence  of  implement- 
ing regulations  cannot  serve    as  a  source  of 

authority  to  enforce  state  health  and  sanitation 
laws. 

INDIAN  LANDS—Continued 

TRIBAL  LANDS—Continued 

To  the  extent  that  offsets,   which  were  claimed  by  the 
United  States  for  sums  paid  to  or  on  behalf  of  the 
Choctaw  Nation  as  reflected  by  a  stipulation  ap- 

proved by  the  Indian  ClaimsCommissionin  Docket 
No.  16  on  July  14,    1950,   represented  funds  used 
to  acquire  trust  title  to  parcels  of  land  for  the 
Choctaw  Tribe  pursuant  to  the  Acts  of  June  13, 
1934,   ch.    576,   48  Stat.    984,   and  of  June  26,  1 936, 
ch.    831,   49  Stat.    1967,   the  proceeds  from  miner- 

al deposits   underlying  said  parcels,   arising  from 
exploitation  of  such  lands  for  minerals  on  and 
after  July  14,    1950,   have  been  since  that  date  and 
now  are  properly  creditable  to  the  tribe  instead 
of  the  special  revenue  account  established, 
pursuant  to  Section  7  of  said  1936  Act,   for  use  in 
acquiring  lands  for,   and  making  loans  to,  Indians 
in  Oklahoma. 

To  the  extent  that  the  proviso  clause  of  Section  7  of 
the  Act  of  June  26,    1936,   ch.    831,   49  Stat.    1967 
(which  requires  that  proceeds  from  mineral 
deposits  underlying  lands  purchased  with  funds 
appropriated  pursuant  thereto  be  credited  to  a 
special  revenue  account  for  use  in  acquiring 
lands  for  and  making  loans  to  Indians  in 
Oklahoma),   was,   on  the  date  of  enactment  of  the 

Act  of  August  25,    1959,   Public  Law  No.    86- 
192,   73  Stat.   420  (Choctaw  Termination  Act), 

applicable  to  proceeds  from  such  parcels  there- 
tofore purchased  in  trust  for  the  Choctaw 

Tribe,   said  proviso  remained  applicable  there- 
to upon  enactment  of  the  latter  statute,   inas- 

much as  the  purpose  of  the  latter  statute  was 
to  discontinue  earlier  statutory  authorization 
to  acquire  additional  parcels  of  land  for  the 
Choctaw  Tribe  and  its  members,   but  did  not 
have  the  effect  of  altering  the  status  of  lands 
theretofore  acquired  under  such  authority. 

Disposition  of  Proceeds  From  Royalties,   Bonuses, 
and  Other  Revenues  Derived  From  Mineral  Deposits 
Underlying  Lands  Purchased  in  Oklahoma  for  the 
Choctaw  Tribe  Under  Authority  of  the  Act  of  June 
26,    1936,   ch.   831.   49  Stat.    1967,   M-3679J 
(Oct.    31,    1969)         76  I.  D.  313 

Applicability  of  Health  and  Sanitation  Laws  of  the 
State  of  California  on  Indian  Reservations, 

M-36768  (Feb.    7,    1969) 

The  proviso  clause  of  Section  7  of  the  Act  of  June 

26,    1936,   ch.    831,   49  Stat.   1967  ('which  requires 
that  proceeds  from  mineral  deposits  underlying 
lands  purchased  with  funds  appropriated  pursuant 
thereto  be  credited  to  a  special  revenue  account 
for  use  in  acquiring  lands  for  and  making  loans  to 
Indians  in  Oklahoma),   is  applicable  only  to  pro- 

ceeds from  mineral  deposits  underlying  lands  for 
which  the  consideration  was  derived  from  such 
appropriated  funds;  accordingly,   lands  acquired 
by  gift  or  purchased  with  tribal  funds  are  not  sub- 

ject to  that  proviso. 

Under  the  Act  of  August  8,    1968,   82  Stat.    663, 

which  allows  resale  to  "former  owners,"  both 
Indian  and  non-Indian,   of  lands  located  on  the 
Pine  Ridge  Indian  Reservation  that  were  taken 
by  the  United  States  in  1942  for  use  as  an  aerial 

gunnery  range  but  have  now  been  declared  ex- 
cess to  the  needs  of  the  Department  of  the  Air 

Force,   it  was  contemplated  that  only  natural 

persons  would  qualify  under  the  act's  definition 
of  "former  owners. '.'  A  county  of  South  Dakota 
is  not  a  "former  owner"  within  the  meaning  of 
that  act.     In  addition,  South  Dakota's  own  stat- 

utes contain  no  authorization  for  boards  of 
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county  commissioners  to  purchase  land,    except 
to  condemn  private  property  for  public  purposes. 

Application  of  Shannon  County,    South  Dakota,    To 
Purchase   Lands   Within   The  Pine  Ridge   Aerial 

Gunnery  Range,    Pursuant  to  the  Act  of  August  8, 

INDIAN  LANDS—Continued 

1968,    82  Stat.   663,    M-36817  (Jan. 

TRIBAL  LANDS — Continued 

Cancellation  of  Tribal  Land  Assignments  are 
governed  by  the  terms  of  the  assignment 
as  agreed  upon  by  the  parties  thereto. 

Administrative  Appeal  of  Marvin  Murphy  v.  Area 
Director,  Anadarko  Area  Oft  ice,  et  al.,  3  IBIA  47 
(Sept.  9,  1974)  81  I.D.  499 1971) 

When  a  group  of  Indians  constitutes  an  historic 

"tribe"  or  "organized  band"  within  the  meaning  of 
section  19  of  the  Indian  Reorganization  Act,  and 
if  it  did  not  vote  to  reject  the  provisions  of  the 
Indian  Reorganization  Act,  then  the  United  States 
may  acquire  land  for  it  under  section  5  of  the 
Indian  Reorganization  Act,  and  it  may  thereafter 

organize  under  section  16  of  the  Indian  Reorgani- 
zation Act. 

Organization  of  the  Nooksack  Indians  Under  the 

Reorganization  Act,  M-36833  (Aug.  13,  1971) 

In  the  absence  of  a  specific  statute  or  Depart- 
mental regulation  to  the  contrary,  the  provisions 

of  25  U.S.C.  §  155  do  not  require  that  proceeds 
from  a  sale  of  Tulallp  tribal  lands  pursuant  to 
the  Act  of  June  2,  i970,  84  Stat.  301,  need. to  be 

deposited  in  Treasury  of  the  United  States,  al- 
though the  requirement  of  Secretarial  approval 

of  the  disposition  under  the  Act  of  June  2,  1970, 
gives  the  Secretary  the  power  to  require  that 
payment  be  made  to  Departmental  rather  than 
tribal  officials,  and  if  Secretarial  approval 
were  to  be  so  conditioned,  25  U.S.C.  §  155  would 
become  applicable  and  such  proceeds  would  then 
have  to  be  deposited  in  the  Treasury  of  the 
United  States. 

Disposition  of  Funds  From  Sale  of  Land  by  Tulalip 

Tribes,  Act  of  June  2,  1970  (84  Stat.  301),  M-36858 
(Feb.  22,  1973) 

INDIAN  PROBATE 

(See  also   Indian  Lands, 
Indian  Tribes) 
100.0  GENERALLY 

A  determination  of  the  heirs  of  a  deceased  Indian 
is  controlling  only  as  to  the  estate  of  the 

decedent,  and  it  does  not  have  collateral  appli- 
cation in  the  determination  of  the  heirs  of 

decedent's  relatives. 

Estate  of  Basil  Blackburn.  1  IBIA  261  (June  26,  1972) 

79  I.D.  422 The  Department  of  the  Interior  does  not  have  the 
authority  to  declare  a  federal  statute  unconstitu- 
tional. 

Estate  of  Benjamin  Harrison  Stowhy  (Deceased  Yakima 

Allottee  No.  2455)  and  Estate  of  Mary  G.  Guiney 
Harrison  (Deceased  Colville  Allottee  No.  S-925). 
1  IBIA  269  (June  30,  1972)         79  i.d.  428 

A  determination  of  the  heirs  of  a  deceased 

Indian  is  controlling  only  as  to  the  es- 
tate of  the  decedent,  and  the  findings 

in  each  case  must  be  supported  by  a  pre- 
ponderance of  the  evidence. 

The  Treaty  of  1868  between  the  Navajo  Tribe  of 
Indians  and  the  United  Stat  s  whereby  the  Tribe 
relinquished  its  claim  to  j.and  outside  the 

boundaries  of  a  reservation  provided  thereby, 
extinguished  the  aboriginal  occupancy  rights  of 
the  Tribe  and  its  members  to  any  land  outside 
that  reservation. 

The  Acts  of  March  1,  1933,  adding  "vacant, 
unreserved,  and  undisposed  of"  public  lands  to 
the  Navajo  reservation,  and  of  September  2, 
1958,  declaring  lands  within  the  exterior 
boundaries  of  the  Navajo  reservation  in  trust 

for  the  Navajo  Tribe,  "subject  to  valid 
existing  rights",  did  not  affect  the  existing 
title  of  the  State  of  Utah  in  school  sections 
which  had  vested  in  the  State  in  1900  when 

surveys  were  approved  including  the  sections. 

Navajo  Tribe  of  Indians  v.  State  of  Utah,  12  IBLA  1 

(June  29,  1973)  80  I.D.  441 

Estates  of  Kate  Bitner  and  Rae  Bitner.  1  IBIA  277 
(July  12,  1972)  79  I.D.  437 

The  Fort  Belknap  Allotment  Act  of  March  3 
1921  (41  Stat.  1355)  and  the  Acts  which 
it  amended  are  construed  in  pari  materia 
with  each  other  and  with  the  General  Al- 

lotment Act  of  February  8,  1887  (24  Stat. 
388,  25  U.S.C.  S  331  et  segi.)  as  amended. 

Estate  of  Spear.  1  IBIA  284  (July  18,  1972) 79  I.D.  450 

The  Department  of  the  Interior  does  not  have  authority 
to  declare  a  statute  of  a  state  to  be  unconstitu- 

tional as  being  in  violation  of  the  constitution  of 
the  United  States. 

Estate  of  Florence  Bluesky  Vessell  (Unallotted  Lac 
Courte  Oreilles  Chippewa  of  Wisconsin.  1  IBIA  312 
(Sept.  27,  1972)  79  j.D.  615 
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The  Department  of  the  Interior  does  not  have 

authority  to  declare  a  state  statute  uncon- 
stitutional as  being  in  violation  of  the 

Constitution  of  the  United  States. 

Estate  of  Jonah  Crosby  (Deceased  Wisconsin 
Winnebago  Unallotted),  2  IBIA  289  (May  15,  1974) 
   81  I.D.  279 

The  Department  of  the  Interior  does  not  have 
the  authority  to  declare  a  state  statute 
unconstitutional  as  being  in  violation  of 

the  constitution  of  the 'United  States. 

Estate  of  James  Growing  Thunder  (Fort  Peck 
Allottee  No.  2210,  Deceased),  3  IBIA  18 
(July  15,  1974) 

Proceedings  under  the  regulations  in  43  CFR  Part 
Subpart  D  $5  4.300  et  seq.,  39  F.R.  31636  (Aug. 

1974) ,  published  to  implement  the  Act  of  Septem- 
ber 29,  1972  (86  Stat.  744),  relative  to  the  right 

of  a  tribe  to  purchase  lands  of  unenrolled  heirs 
of  deceased  members  of  the  Nez  Perce  Tribe  hav- 

ing less  than  1/4  blood  of  the  Tribe  are  matters 
of  probate,  and  they  are  not  matters  which  are 

the  subject  of  appeal  from  decisions  of  admin- 
istrative officers  of  the  Bureau  of  Indian  Af- 

fairs to  be  decided  under  the  delegation  of 

authority  contained  in  the  Dec.  14,  1973  amend- 
ment of  the  Departmental  Manual  appearing  at 

211  DM  13.7. 

105 . 1     Applicability  to_Indian  Probate — Continued 

material  issues  of  tact,   law,   or  discretion  pre- 
sented on  the  record,   is  mandatory  and  applic- 

able to  all  decisions  of  Examiners  in  Indian 

probate  proceedings. 

Estate  of  Lucille  Mathilda  Callous  Leg  Ireland, 

1  IBIA  67   (Mar.    19,    1971)  78  I.   D.   66 

Estate  of  Oscar  Ough,    Sr.  ,    1  IBIA  76 

(Mar.   25,    1971)  78  I.D.    105 

Examiners  must   conform  to   the   requirements  of 
the  Administrative  Procedure  Act,    5   U.S.C. 
S  557    (1970)   and   include   findings   of   fact 
and   conclusions  of   law  in  their  orders  and 
decisions   in  Indian  probate. 

Estate  of   San  Pierre  Kilkakhan    (Sam  E.   Hill). 
1   IBIA  299    (Sept.    15,    1972)  79   IiD.    583 

Estate  of  Peter  Vallee    (Coeur  d'Alene  N-1056, 
Deceased),  3  IBIA  167    (Nov.    20,    1974) 

81   I.D.    660 
Judge   must   conform   to    the   requirements    of 

the  Administrative   Procedure   Act,    5  U.S.C. 
§    554    (1970)    and  give   adequate  notice   and 
afford   interested  party   opportunity   to  be heard. 

ADMINISTRATIVE   PROCEDURE 

105.0     Generally 

Estate   of  Neola  Agnes   Gardner  Lion  Shows,    2   IRIA   16 
(Apr.    26,    1973)  80   t.d.    294 

Under  the  delegation  of  authority  of  the  Secretary  to 
the  Director  of  the  Office  of  Hearings  and  Ap- 

peals,  35  F.R.    12081  (July  28,    1970),  a  decision 

by  the  Board  of  Indian  Appeals  becomes  a  Depart- 
mental decision,   and  upon  the  issuance  of  such 

decision  the  parties  have  exhausted  their  adminis- 
trative remedies. 

Estate  of  Julius  Benter,    1  IBIA  59  (Jan.    12, 
1971) 

105.1     Ap£.Licab.ilitv   to_T_nclian  iProbate 

The  requirement  of  the  Administrative  Procedure 

Act,  that  all  decisions  of  an  Examiner  shall  in- 
clude a  statement  of  findings  and  conclusions, 

and  the  reasons  or  basis  therefor,   on  all  the 

The   requirement   of    the  Administrative   Procedure  Act, 
that   all   decisions   of   a  Judge   shall    include  a 
statement   of    findings   and   conclusions,    and   the 
reasons  or  basis   therefor,   on   all   the  material 
issues  of   fact,    law,    or  discretion  presented  on   the 
record,    is  mandatory   and   applicable   to  all   decisions 
of   Judges    in   Indian  probate   proceedings. 

Estate   of   Joseph  Red   Eagle, 2    IBIA  43    (July   30,    1973) 
80   I.D.    534 

The  requirement  of  the  Administrative  Procedure  Act, 
that  all  decisions  of  a  Judge  shall  include  a  state- 

ment of  findings  and  conclusions,  and  the  reasons 
or  basis  therefor,  ~.i  all  material  issues  of  fact, 

law,  or  discretion  presented  on  the  record  is  man- 
datory and  applicable  to  all  decisions  of  Judges 

in   Indian  Probate   Proceedings. 

Estate  of   Hlemstennle    (Maggie)   Whiz  Abbott, 
2   IBIA  53    (Sept.    13,    1973)  80   T.D.    617 
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The  requirement  of  the  Administrative  Procedure  Act, 
that  all  decisions  of  a  Judge  shall  include  a 

statement  of  findings  and  conclusions,  on  all  the 

material  issues  of  fact,  law,  or  discretion  pre- 
sented on  the  record,  is  mandatory  and  applicable 

to  all  decisions  of  Judges  in  Indian  Probate  pro- 
ceedings. 

INDIAN  PROBATE— Continued 

ADMINISTRATIVE  PROCEDURE  — Continued 

105.2     om£lal_Noti.ce,_Record  — Continued 
Official  notice  of  documents  and  records  will  not  be 

taken  unless  they  are  introduced  in  evidence  or 
unless  an  order  or  stipulation  provides  to  the 
contrary. 

Estate  of  Rose  Josephine  LaRose,  Wilson.  Eli,  Deceased, 
2  IBIA  60  (Sept.  14,  1973)         80  I.D.  620 

Estate  of  Rose  Josephine  LaRose, Wilson, Eli,  Deceased, 

2  IBIA  60  (Sept.  14,  1973)         80  I.D.  620 

The  requirement  of  the  Administrative  Procedure 
Act,  that  all  decisions  of  an  Examiner  shall 
include  a  statement  of  findings  and  conclusions, 
and  the  reasons  or  basis  therefor,  on  all  the 
material  issues  of  fact,  law,  or  discretion 
presented  on  the  record,  is  mandatory  and 
applicable  in  all  decisions  of  Examiners  in 
Indian  Probate  proceedings. 

Estate  of  Marcel  Arcasa  (Deceased  Colville, 

Allottee  No.  H-120),  2  IBIA  309  (May  30,  1974) 81  I.D.  306 

The  requirement  of  the  Administrative  Procedure  Act, 
that  all  decisions  of  a  Judge  shall  include  a  state- 

ment of  findings  and  conclusions,  and  the  reasons  or 
basis  therefor,  on  all  the  material  issues  of  fact, 
law,  or  discretion  presented  on  the  record,  is  manda- 

tory and  applicable  to  all  decisions  of  Judges  in 
Indian  probate  proceedings. 

Estate  of  Joseph  Wlllessl  (Quinaielt  No. 
3  IBIA  24  (Aug.  8,  1974) 

1432), 

105 . 2  Of  f_icia  l_No  t  ixe ,  ..Record 

No  official  notice  of  records  can  be  taken 

if  such  record  is  not  introduced  in  evi- 
dence, or  identified  as  required  by  the 

Administrative  Procedure  Act,  5  U.S.C. 
5  556(e)  (1970)  so  as  to  be  available 

subject  to  challenge  by  the  aggrieved 
party. 

ADOPTION 

110.0  Gener_a l_l£ 

Where  the  death  of  the  decedent  and  the  probate  of  his 
estate  occurred  prior  to  the  effective  date  of 
54  Stat.  746,  25  U.S.C.  i   372a  (1970),  on  January  8, 
1941,  a  lack  of  a  written  record  of  an  adoption 

completed  during  decedent's  lifetime  is  no  bar  to 
recognition  of  such  adoption  in  a  proceeding  to  de- 

termine decedent's  heirs. 

Estate  of  Jennie  L.  Brown  Bearing  (^ceased  Wind  River 
Allottee  No.  C323),  I   IBIA  320  (Sept.  28,  1972) 

79  I.D.  619 

AGGRIEVED  PARTIES 

121.0     Generally 

A  petition  to  reopen  an  estate  which  has  been  closed 
more  than  three  years  will  be  summarily  denied  when 
neither  the  petition  nor  the  record  reveals  that  the 
petitioners  have  any  interest  in  the  estate. 

Estate  of  Jennie  L.  Brown  Bearing  (Deceased  Hind  River 
Allottee  No.  C323J,  1  IBIA  320  (Sept.  28.  1972) 

79  I.D.  619 

Estate  of  San  Pierre  Kilkakhan  (Si 
1  IBIA  299  (Sept.  15,  1972) 

E.  Hill), 

79  I.D.  583 

APPEAL 

130.0  Gene£al_l£ 

Official  notice  of  documents  and  records  will  not  be 

taken  unless  they  are  introduced  in  evidence  or 
unless  an  order  or  stipulation  provides  to  the 
contrary. 

Estate  of  Joseph  Red  Eagle,  2  IBIA  43  (July  30,  1973) 
80  I.D.  534 

Official  notice  of  documents  and  records  will  not  be 

taken  unless  they  are  introduced  in  evidence  or 
unless  an  order  or  stipulation  provides  to  the 
contrary. 

Estate  of  Hiemstennie  (Maggie)  Whiz  Abbott, 

2  IBIA  53  (Sept.  13,  1973)         80  I.D.  617 

Pleadings  on  appeal  which  are  not  timely  filed  may 
be  stricken. 

Estate  of  Jessie  McGaa  Craven.  1  IBIA  157 
(Oct.  8,  1971) 

Where  an  appellant  fails  to  specify  any  error 
made  by  the  Administrative  Law  Judge  in  his 
findings  of  fact,  conclusions  of  law,  or 
order,  and,  upon  review  of  the  record,  the 
Board  finds  substantial  evidence  to  support 
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APPEAL  — Continued 

130 . 0    £eneraUy_  — Con  t  inued 
such  findings,  the  decision  and  order  of  the 
Administrative  Law  Judge  will  be  affirmed. 

Estate  of  Charles  First  Sound,  A/K/A  Charles 
Track  No.  2  (Deceased  For  Peck  Allottee  No.  3550), 
2  IBIA  159  (Jan.  29,  1974)     81  I.D.  51 

Where  the  whereabouts  of  the  natural  guardian 
of  infant  or  minor  children  is  not  known, 

it  is  not  error  prejudicial  to  the  rights 
of  the  minor  children  who  are  potential  heirs, 

for  the  Judge  tojappoint  an  individu-1  to 
represent  them  as  guardian  ad  litem,  though 
he  may  also  be  a  potential  heir. 

The  burden  is  on  the  appellant  to  establish 
that  the  rights  of  the  minor  children  have 
been  affected  during  the  proceedings  because 
of  such  appointment. 

INDIAN  PROBATE— Continued 

APPEAL  — Continued 

130.2     Dismissal — Continued 

An  appeal  from  the  denial  of  a  rehearing  will 

be  dismissed  when  a  petition  for  rehearing, 

apparently  based  on  newly  discovered  evi- 
dence, does  not  allege  evidence  of  suffi- 

cient weight  to  cause  a  possible  change 

in  the  original  decision. 

A  petition  for  rehearing,  apparently 
based  on  newly  discovered  evidence, 

was  properly  denied  when  the  petition, 
by  not  stating  why  such  evidence  was 
not  discovered  and  presented  at  prior 

hearings,  failed  to  comply  with  43  CFR 
5  4.241(a)  and  an  appeal  from  the  denial 
will  be  dismissed. 

Estate  of  Frank  Jones  (Deceased  Fort  Peck  Allottee), 
1  IBIA  345  (Dec.  19,  1972)  79  I.D.  697 

Estate  of  Alice  Cornelia  White  Hat /Red  Feather 
(Rosebud  Sioux  Allottee  No.  4895,  Deceased), 
2   IBIA  217    (Mar.    26,    1974)  8TTTD.    143 

130.2     Dismissjal  s 

Although  25  CFR  15  does  not  include  any  provision 
for  rehearing  after  decision  on  appeal,   the  Board 
has  inherent  power  to   rectify  manifest  error. 

Estate  of  Julius  Benter.    1   IBIA  59  (Jan.    12, 
1971) 

An  imperfect  appeal  will  be  dismissed  with  prejudice 

upon  appellant's  petition  to  withdraw  the  petition. 

Estate  of  Eliza  Shield  Him,    1   IBIA  80 
(Mar.   24.    1971) 

An  appeal  will  be  dismissed  with  prejudice  upon 

appellant's  petition  to  withdraw  the  appeal. 

Estate  of  Lisa  (Eliza,  Liza)  Nahconbe  (Bear, 

Claybear,  Ogee),  Deceased  Citizen  Potowatomi 
Allottee  No.  830,  2  IBIA  109  (Dec.  3,  1973) 

130 . 3  Admini£t ra_t  ive_Law_Jud^e_a£  Tr i_e_r  of  Fa 
(Formerly,  Examiner  as  Trier  of  Facts) 

When  the  views  of  witnesses  are  conflicting, 
the  findings  of  the  Administrative  Law 
Judge,  as  the  Trier  of  Facts  and  as  one 

who  had  the  opportunity  to  observe  the 
witnesses,  shall  be  given  great  weight. 

Estate  of  Irena  (Irene)  Crowneck  Hawk  (Deceased 
Cheyenne  Unallotted).  3  IBIA  1  (July  10,  1974) 

81  I.D.  407 

Timely  service  of  a  notice  of  appeal  on  all  adverse 
parties  is  a  jurisdictional  requirement  under  the 
Indian  probate  regulations  and  failure  of  a  party 
seeking  an  appeal  to  make  such  service  will  result 
In  dismissal  of  the  appeal. 

Estate  of  Grace  First  Eagle  Tolbert  (Talbert) 
(Deceased  Allottee  No.  1318  of  the  Fort  Peck  Indian 
Reservation  of  Montana)  1  IBIA  209  (Feb.  4,  1972) 

79  I.D.  13 

A  petition  for  rehearing  which  alleges  newly 
discovered  evidence  as  a  basis  for  a  re- 

hearing' and  fails  to  set  out  any  evidence 
or  any  other  grounds  which  would  require 
a  rehearing  does  not  meet  the  requirements 
of  43  CFR  i   4.241  and  an  appeal  from  the 
denial  of  the  petitioned  rehearing  will 
be  dismissed. 

Estate  of  Lucy  Feathers  (Grace  Medlcinebird 
Lefthand.  Bltner.  Rldgby,  White  Plume ,  or 
Geary),   Deceased  Araphaho  of  Oklahoma, 
1  IBIA  336  (Dec.  11,  1972)        79  ID.  693 

When  the  views  of  witnesses  are  conflicting, 
the  findings  of  the  Administrative  Law  Judge, 
as  the  trier  of  facts  and  as  one  who  had  the 

opportunity  to  observe  the  witnesses,  shall 
be  given  great  weight. 

Estate  of  Elizabeth  Frank  Greene  (Green) 
(Deceased  Nez  Perce  Allottee  No.  1517),  3  IBIA  110 
(Sept.  19,  1974)  81  I.D.  556 

Where  there  is  sufficient  evidence  to  support 
the  finding  and  the  testimony  is  conflicting, 
the  determination  of  witness  credibility  and 

the  findings  of  fact  by  the  Examiner  will  not 

be  disturbed  because  only  he  had  the  opportun- 
ity to  hear  and  observe  the  witnesses. 

Estate  of  Crawford  J.  Reed.  (Unallotted  Crow 
No.  6412),  1  IBIA  326  (Sept.  28,  1972)     79  I.D.  621 
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130.4     Matters  £onsidered__on  Ap£eal 

The  Board  of  Indian  Appeals  will  not  scour 
the  record  In  Indian  probate  proceedings 
to  find  alleged  irregularities  which  are 
not  specified  with  at  least  some  parti- 

cularity in   the   appeal. 

Estate  of  William  Cecil  Robedeaux,    1  IBIA  106 
(July  20,    1971)  78  I.  D.    234 

An  issue  which  has  not  been  submitted  to  the  Examiner 
in  the  petition  for  rehearing  will  not  be  considered 
on  appeal. 

Estate  of  Jessie  McGaa  Craven,    1  IBIA  157 

(Oct.  8,    1971)  
~~ 

On  appeal  consideration  will  not  be  given  to  a 
matter  raised   for   the  first   time  on  appeal 
when  it  was  not   Included  in   the  petition  for 
rehearing. 

Estate  of  Walking  Woman   (Olympla)    (Bearshead  or 
Red  Hat)    (Deceased  Cheyenne  Allottee).   3   IBIA  132 
(Oct.   24,   1974) 

INDIAN  PROBATE— Continued 

APPEAL  — Continued 

130.6     Standing_to  Ap£eal 

Although  the  Superintendent  of  an  Indian  Agency  has 
no  interest  in  the  outcome  he  is  a  proper  official 
of  the  Bureau  of  Indian  Affairs  to  file  a  petition 

for  reopening  and  to  appeal  from  a  denial  thereof 
under  authority  of  43  CFR  4.242(d). 

Estate  of  Rose  Josephine  LaRose, Wilson, Eli.  Deceased, 
2  IBIA  60  (Sept.  14,  1973)  80  I.D.  620 

130 . 7     Timely_Finn& 

Unless  there  are  compelling  reasons  shown,   the 
Board  of  Indian  Appeals  will  not  depart 
from  its  rule  requiring  strict  compliance 
with  regulations  governing  the  timely  filing 
of  appeals. 

Estate  of   George  Minkey     1    ibia  1 
(Aug.    13,   1970) 

When  it  appears  an  appeal  is  based  upon  a  petition  for 

rehearing  void  as  not  timely  filed,  the  Examiner's 
order  denying  such  petition  will  be  affirmed. 

130.5     Re  co  n s id  er  a_t  i. o  n 

A  rehearing  after  entry  of  a  decision  on  appeal 
will  not  be  granted  except  upon  a  showing 
of  manifest  error  in  such  decision. 

Estate  of  Julius  Benter,    1   IBIA  59 

(Jan.    12,    1971) 

Ordinarily,   a  decision  on  appeal  by   the  Board  of 
Indian  Appeals  becomes   a   final  Departmental  decision 
and  upon   the   issuance  of   such  decision   the  parties 
are  deemed   to  have  exhausted   their  administrative 
remedies. 

Estate  of  Lucy  Hope  Deepwater    (Deceased   Shoshone- 
Flathead  Allottee   1234. Probate  No.    F-12-71) ,    1   IBIA 
241   (Mar.    17,    1972)  79   I.D.    108 

Estate  of  Ralyen  or  Rabvea  Voorhees,    1   IBIA 
62  (Feb.    12,    1971) 

When  a  notice   of  appeal,   postmarked  a  day 
after   the  expiration  of   the  period,   as 
extended,   provided  by  regulation  for 
filing  an  appeal,   was  not   filed   in   the 
Judge's   office   until    two  days   after  the 
expiration  of    the  period,    as  extended, 
the   appeal   is   summarily   dismissed  as not   timely   filed. 

Estate  of  Stephen  Bear  a/k/a  Steven  Bear.   ValJean 
Bear,   Steven  P.    Pete    (Deceased  Sac   and   Fox). 
1   IBIA  356   (Dec.    29,    1972)  79   I#D.    729 

130.8  Waiy er_of  Late_Fil ing 

The  Secretary  of  the  Interior  has  by  express  terms 
reserved  to  himself  the  power  to  waive  and  make 
exceptions  to  his  regulations  affecting  Indian 
matters  and,  further,  has  the  inherent  power, 

notwithstanding  the  absence  of  specific  regula- 
tions so  providing,  to  reopen  and  review  admin- 

istrative determinations  purporting  to  be  final. 

Estate  of  Lillie  Morrell  Burkhart.  3  IBIA  284 
(Jan.  2,  1974) 

The  Secretary  of  the  Interior  has  by  express  terms 
reserved  to  himself  the  power  to  waive  and  make 

exceptions  to  his  regulations  affecting  Indian 
matters  and,  further,  has  the  inherent  power, 
notwithstanding  the  absence  of  specific  regula- 

tions so  providing,  to  reopen  and  review  admin- 
istrative determinations  purporting  to  be  final. 

Estate  of  Lillie  Morrell  Burkhart.  3  IBIA  284 
(Jan.  2,  1974) 
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ATTORNEYS   AT   LAW 

140 . 0     Generally 

An  attorney  appearing  in  Indian  Probate  proceedings 
must  disclose  the  name  of  the  party  represented  b 
him. 

Estate  of  Florence  Bluesky  Vessell  (Unallotted  Lac 
Courte  Oreilles  Chippewa  of  Wisconsin.  1  IBIA  312 
(Sept.  27,  1972)  79  I#D.  615 

Misstatements  of  law  and  an  erroneous  statu- 
tory citation  in  a  brief  casts  doubt  on 

the  merits  of  the  appeal  and  the  profes- 
sional ability  of  the  attorney  who  filed 

the  brief. 

Estate  of  Lucy  Feathers  (Grace  Mediclneblrd 

Lefthand.  Bltner.  Ridgbv,.  White  Plume ,  or  _ _ 

Geary)  .  Deceased  Araphaho  of"  Oklahoma , 1  IBIA  336  (Dec.  11,  1972)     79  i.D.  693 

140.2  Fees 

In  general,    the  Jurisdiction  of    the  Secre- 
tary  to  determine   and   award   attorney    fees 

in   Indian   probate   proceedings  will   be 
asserted   In    two  situations:      where    the 
fees   are   for   representation  of   Indians 
in  such  probate   proceedings,    and  where 
the    fees   are    for  services    rendered    in 
behalf  of    the   decedent   during  his    life- 

time,   in  which   latter   event    the   claim  is 

credit  Same   8Cnre   aS    th°Se   °£  °ther   general 

Estate  of  William  Cecil  Robedeaux,    1    IBIA  106 

(July  20,    1977)  ~  73  1.  D.    234 

The  allowance  of  attorney's  fees  is  discre- 
tionary and  based  not  only  on  the  results 

produced  but  on  what  the  services  them- 
selves are  worth  considering  the  labor, 

time,  talent  and  skill  the  attorney  ex- 

pended . 

INDIAN  PROBATE— Continued 

ATTORNEYS  AT  LAW  — Continued 

140.2     Fees  — Continued 

upon  him  to  make  proof  of  the  extent  of  the 
services  and  the  skill  employed;  the  record 
must  be  complete  when  the  matter  reaches  the 
reviewing  authority;  and  in  such  cases  a  claim 
for  fees  based  solely  upon  the  gross  number  of 
hours  worked  multiplied  by  an  arbitrary  rate 
per  hour  will  be  given  little  credence. 

Estate  of  William  Cecil  Robedeaux.  2  IBIA  33 
(June  5,  1973)  80  I.D.  390 

Claim  for  attorney  s  fees  for  services  rendered 
on  an  appeal  is  not  a  proper  charge  or  tax 
as  costs  of  the  administration  of  an  estate. 

Estate  of  Elizabeth  Frank  Greene  (Green) 
(Deceased  Nez  Perce  Allottee  No.  1517),  3  IBIA  110 
(Sept.  19,  1974)  81  I.D.  556 

BOARD  OF  INDIAN  APPEALS 

145.0  G en e£a 11 y 

When  the  Bureau  of  Indian  Affairs  petitions  for 
the  correction  of  an  error  in  a  probate  order 
Issued  more  than  three  years  prior  to  the  date 
of  petition,  the  matter  may  be  finally  decided 
for  the  Department  by  the  Board  of  Indian 

Appeals  in  the  exercise  of  the  discretion  re- 
served by  the  Secretary  in  25  CFR  1.2  and 

delegated  to  the  Board  in  43  CFR  4.242(h). 

Estate  of  Crawford  J.  Reed  ̂ Unallotted  Crow 
No.  6412J.  1  IBIA  326  (Sept.  28,  1972) 

79  I.D.  621 

Contracts  between  attorneys  and  Indian  clients  for 
fees  are  not  controlling  upon  the  Government 

when  payment  is  to  be  made  from  the  funds  of  a 
restricted  or  trust  estate. 

Attorney's  fees  in  Indian  probate  will  be  determined 
on  the  basis  of  "reasonableness"  a  corollary  of 
"quantum  meruit"  defined  "as  much  as  he  deserved." 

When  an  attorney  seeks  a  fee  allowance  from  a 

Judge  other  than  the  one  before  whom  he  appeared 
while  performing  legal  services,  it  is  encumbent 

Estate  of  Spear. 1  IBIA  284  (July  18,  1972) 

79  I.D.  450 

Under  the  delegations  of  authority  by  the  Secretary 
to  the  Board  of  Indian  Appeals  in  43  CFR  4.1,  the 
Board  has  authority  and  jurisdiction  to  correct 
or  modify  prior  Secretarial  orders  Issued  in 
probate  of  Indian  trust  estates  in  accord  with 
the  statutes,  court  decisions  and  a  showing  of 
later-discovered  facts. 

Escate  of  Mary  Soulier  (Red  Cliff  Chippewa  Allottee 
No.  80  (180),  Deceased),  2  IBIA  188  (Mar.  5,  1974) 81  I.D.  95 

CHILDREN,   ADOPTED    (See  also  Adoption) 

155.6     Rij^hjt   t^o_Inher_it_ 

155.6.3      Child   frcis  Kin  of  Adoptive  Par.| 
Under  Oklahoma  Uniform  Adoption  Act,  a  child  adopl 

under  prior  law  may  inherit  from  relatives  of  ado 
tive  parent  where  the  person  from  whom  inheritar 
is  claimed  dies  after  the  date  of  enactment  of  Uni' 
form  Adoption  Act. 

Estate  of  George  Green, 1971) 
1   IBIA  147  (Sept.    2, 

78  I.  D.281 
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CHILDREN,    ILLEGITIMATE 

160 . 1     Right  !o_Inheri t 

160.1.3  Child  from  Father 

Once  a  child  has  been  determined  to  be  a  child 
of  a  deceased  Indian,  Title  25  U.S.C.  §  371 

applies  and  authorizes  the  descent  of  its 

deceased  father's  lands  to  the  child  as  an 
heir  whether  the  parents  of  the  child  co- 

habited or  not. 

Estate  of  Crawford  J.  Reed  (Unallotted  Crow 
No.  6412),  1  IBIA  326  (Sept.  28.  1972)    79  i.D. 

INDIAN  PROBATE— Continued 

CLAIM  AGAINST  ESTATE — Continued 

165.1     Allowable  l_tems — Continued 

A  claim  for  attorney's  fee  is  not  allowable  as 
a  charge  against  the  estate  where  the  services 

were  performed  on  behalf  of  the  attorney's 
client  and  were  neither  on  behalf  of  the 
estate  nor  of  benefit  to  the  estate. 

A  claim  for  attorney's  fee  by  an  attorney  who 
successfully  or  unsuccessfully  represented 
a  client  whose  interests  were  in  opposition 
to  creditors  of  the  estate  and  the  heirs  at 

law  is  a  private  business  matter  between 
attorney  and  his  client  and  not  a  proper 

claim  against  the  estate  as  an  administra- 
tion expense. 

CLAIM  AGAINST  ESTATE  (See  also  Divorce) 
Estate  of  Angeline  Takes  The  Shield  Lambert, 
Iron  Rear,  2  IBIA  1  (Apr.  17,  1973)    80  I.D.  274 

165 . 0  Genera _Llv 

A  claim  which  was  not  filed  within  the  time 

required  by  the  regulations  cannot  be 
allowed. 

Estate  of  Dennis  Delgadlllp  (Delg)  (Unallotted 
Pueblo.  Deceased) ,  2  IBIA  170  (Jan.  30.  1974) 

81  I.D.  57 

Under  the  Act  of  June  25,  1910,  as  amended , 

providing  for  the  determination  of  heirs 
of  deceased  Indians  who  have  left  trust 

or  restricted  estates,  the  Secretary  of 
the  Interior  has  implied  authority  to 
allow  all  just  claims  against  such  estates. 

165.2  £a _r e_a  n d_S  u_  pp_o  r  t 

In  the  absence  of  an  expressed  or  implied  con- 

tract providing  for  compensation  for  personal 
services  rendered  the  decedent  relative,  such 
services  are  presumed  gratuitous. 

Estate  of  Angeline  Takes  The  Shield  Lambert^ 
Iron  Bear,  2  IBIA  1  (Apr.  17,  1973)   80  I.D.  274 

165.10     Proof  of  Clair.: 

Under  the  Act  of  November  24,  1942,  in 
providing  for  the  dispostion  of  trust 
or  restricted  estates  of  Indians  dying 
intestate  without  heirs,  the  Secretary 
of  the  Interior  has  express  authority 
to  allow  such  just  claims  against  such 
estates  prior  to  such  allotments 
escheating  to  the  tribe. 

Estate  of  Martin  Spotted  Horse,  Sr.  (Crow 
Allottee  No.  3536,  Deceased),  2  IBIA  265 
(Apr.  25,  1974)  81  I.D.  227 

When  an  objection  is  made  to,  and  evidence 
is  submitted  challenging  the  validity  of, 
a  creditor's  claim,  the  creditor  must  be 
present  at  the  hearing  and  the  burden  Is 
on  the  creditor  to  prove  his  claim. 

Estate  nf  Neol.i  Agnes  Gardner  I. ion  Shows.  2  IBTA  16 

(Apr. 

1973) 

165.1  Allowable  Items 

165.11  Secured  Claim 

A  clala  for  attorney's  fees  Is  not  allowable 
aa  a  charge  against  the  estate  where  the 

services  were  performed  on  behalf  of  the 

attorney' a  client  and  were  neither  on  be- 
half of  the  estate  nor  of  benefit  to  the 

eatate. 

A  claim  for  attorney's  feea  by  an  attorney 
who  successfully  represented  a  client 
whose  interests  were  In  opposition  to 
creditors  of  the  estate  and  the  heir  at 

law  la  a  private  business  matter  with 
hla  client  and  not  a  proper  claim  against 
the  estate  as  an  administration  expense. 

Estate  of  John  J.  Akera  (Deceaaed  Fort. Peck 
Indian  Allottee  No.  1921),  1  IBIA  246 

(May  24,  1972)  79  I.D.  404 

A  secured  creditor,  to  the  extent  of  his 
security,  enjoys  a  priority  over  the 
unsecured  claims  of  general  creditors. 

In  the  absence  of  any  agreement  between  the 
borrower  and  lender  to  the  contrary,  prop- 

erty which  is  security  for  a  loan  which 
subsequently  is  conveyed  by  Gift  Deed 
should  pass  to  the  donee  subject  to  the 
existing  encumbrance. 

Estate  of  Martin  Spotted  Horse.  Sr.  (Crow 
Allottee  No.  3536.  Deceased).  2  IBIA  265 

(Apr.  25,  1974)  81  I.D.  2 
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CLAIM  AGAINST  ESTATE — Continued 

165.13  SoH.r£e_°l.  JtHS^s.  L°JL  Parent 
Where  the  restricted  estate,  consisting  only 

of  trust  land,  Is  awarded  the  devisee  In 
the  probate  proceeding,  the  Interest  so 
received  cannot  be  subjected  to  a  claim 

for  attorney's  fees. 

Estate  of  John  J.  Akers  0>eceased^  Fort_ Peck. 
Indian  Allottee  No.  1921),  1  IBIA  246 
(May  24,  1972)  79  I.D.  404 

165 .  15  Timely_F_il  in£ 

165.15.1  By  Other  Chan  U.S.  Agency 

A  claim  of  a  creditor  filed  after  the  date 
of  the  hearing  must  be  rejected. 

Estate  of  Dennis  Delgadillo  (Dele)  (Unallotted 
Pueblo,  Deceased).  2  IBIA  170  (Jan.  30,  1974) 

81  I.D.  57 

INDIAN  PROBATE— Continued 

DIVORCE 

205.1      Ind i an_C u s torn 

205.1.0     Generally 

A  divorce  in  accordance  with  Indian  custom  may  be  ac- 
complished unilaterally  by  either  of  the  parties  to  a 

marriage.  The  fact  of  a  separation,  plus  an  intention 
on  the  part  of  at  least  one  of  the  parties  that  the 

separation  shall  be  permanent,  established  by  competent 
evidence  is  sufficient  to  terminate  a  marriage. 

An  Indian  custom  divorce  dissolves  a  ceremonial 
marriage  as  well  as  an  Indian  custom  marriage. 

Before  an  intention  on  the  part  of  at  least  one 

of  the  parties  that  the  separation  shall  be 
permanent  can  be  Inferred,  the  basis  for  it 
must  be  established  by  convincing  evidence 
because  public  policy  favors  the  continuity 
of  the  matrimonial  relationship. 

Estate  of  Theodore  Shockto  (Deceased  Unallotted 
Prairie  Band  Potawatomi  Indian).  2  IBIA  224 

(Apr.  12,  1974)  81  I.D.  177 

CODE  OF  FEDERAL  REGULATIONS  (Title  25- 
Part  15-Interpretation  &  Construction) 

The  requirement  of  clear  and  convincing  proof  of 
a  promise  to  pay  for  care  and  support,    under 
25  CFR  15.  23  (d),    may  be  fulfilled  by  oral  tes- 

timony without  the  corroboration  of  documentary 
evidence. 

ESCHEAT 

After  a  final  order  of  escheat  has  been  entered  in 

Indian  probate  proceedings,    one  petitioning  for 
reconsideration  thereof  has  the  burden  of  proof 
to  establish  his  claim  by  a  preponderance  of  the 
evidence. 

Estate  of  Charles  Daniels,    1  IBIA  177  (Nov.    19,    1971) 
78  I.D.    329 

Estate  of  Lucille  Mathilda  Callous   Leg  Ireland, 
1  IBIA  67  (Mar.    19.    1971)  78  I.  D.    66 

COMPROMISE  SETTLEMENTS 

A  "Family  Agreement"  which  constitutes  a  compro- 
mise settlement  diverting  distribution  of  the  estate 

from  the  pattern  required  by  the  statutes  or  by  the 
decedent's  will  is  not  to  be  considered  except  upon 
the  unanimous  consent  of  all  the  parties  to  the 
agreement. 

Estate  of  Jessie  McGaa  Craven.    1  IBIA  157 
(Oct.   8,    1971) 

EVIDENCE 

225.0  Generally 

Indian  probate  proceedings  involve  considerations 
which  go  beyond  the  conventional  issues  of  a  state 
probate  proceeding  and  evidence  may  be  admitted  in 
an  Indian  probate  proceeding  which  would  not  be 
relevant  to  the  probate  of  a  will  in  a  state  proceed- 

ing. 

gstate  of  Mary  Ursula  Rock  Wellknown,    1  IBIA  83 
(May  21,    1971)  78  I.  D.  179 

The  findings  of   an  examiner  of   inheritance 
will  not  be  set  aside  when  the   findings  are 
supported  by  substantial  evidence  adduced 
at  a  Probate  Hearing. 

Estate  of  Ton-Nah-Pa   (Navajo  Allottee  No.   011410, 
Deceased) ,    2  IBIA  152    (Jan.    28,    1974)    81  I.D.  42 
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EVIDENCE HEARING  EXAMINER 

225.1     Confiic ting;  T est lino n^ 

The  basic  rule   that   the  examiner's   findings   of 
fact  will  not  be  disturbed  where   there   is   con- 

flicting  testimony  has  no  application  where   it 
does  not   appear   the  decision  was   based  upon 
examiner's  particular  observation  or  evalua- 

tion of   the  witnesses  or   the  statements  made 
by  them  and  he  made  no  finding  regarding  the 
credibility  of   the  witnesses. 

Estate  of   San  Pierre  Kllkakhan    (Sam  E.    Hill), 
1   IBIA  299    (Sept.    15,    1972)  79   I.D.    583 

In  the  course  of  conducting  an  administrative  pro- 
ceeding, the  Hearing  Examiner  should  not  as- 

sume the  role  of  an  adversary  or  advocate; 
but  he  owes  a  duty,   as  judge  and  inquisitor, 
particularly  when  a  party  is  not  represented  by   i 
counsel,  to  elicit  for  the  record  all  the  material 
facts,   both  favorable  and  unfavorable,   bearing 
on  the  contentions  of  that  party. 

Estate  of  Lucille  Mathilda  Callous  Leg  Ireland, 

1  IBIA  67  (Mar.    19.    1971)  78  I.  D7~66 

225.2     H e a r sa £  E v i d enxe 

Hearsay  evidence  is  admissible  as  an  exception 

to  the  general  rule  where  it  pertains  to  mat- 

ters of  family  history,  relationship  and  ped- 

igree. 

Estate  of  San  Pierre  Kllkakhan  (Sam  E.  Hill), 
1  IBIA  299  (Sept.  15,  1972)        79  I.D.  583 

260.0  Generally 

The  rule  that  a  trial  examiner's  findings  should 
not  be  disturbed  on  appeal  unless  "clearly  er- 

roneous" is  not  applicable  by  administrative 
appellate  tribunals,  but  pertains  only  to 
judicial  review  by  the  courts. 

Estate  of  San  Pierre  Kllkakhan  (Sam  E.  Hill). 
1  IBIA  299  (Sept.  15,  1972)        79  I.D.  583 

GUARDIAN  AD  LITEM 

245.0  General l£ 

It  is  the  duty  of  an  Administrative  Law  Judge 
to  protect  the  interest  of  an  infant  party 
to  a  proceeding. 

Estate  of  Alice  Cornelia  White  Hat/Red  Feather 
(Rosebud  Sioux  Allottee  No.  4895,  Deceased), 
2  IBIA  217  (Mar.  26,  1974)       81  I.D.  143 

245.1  For_  Wh£m_A£point ed 

245.1.0  Generally 

Proper  notice  to  minor  children  appears  where 
notice  has  been  given  as  required  by  duly 
promulgated  rules  and  regulations,  and  the 
individual  appointed  by  the  Administrative 
Law  Judge  appeared  at  the  hearing  and  was 
present  at  every  step  of  the  hearing. 

INDIAN  REORGANIZATION  ACT  OF  JUNE  18,  1934 

(Wheeler-Howard  Act)  (25  U.S.C.  §  464  et  seq.) 

270.0  Generally 

The  Indian  Reorganization  Act  of  June  18,  1934 
(48  Stat.  985,  25  U.S.C.  §  464),  under  which 
the  tribes  of  the  Fort  Belknap  Reservation 
placed  themselves  by  an  affirmative  vote  in 
the  election  held  for  that  purpose  on  October 
17,  1934,  followed  by  a  constitution  approved 
December  13,  1935,  and  a  charter  ratified 
August  25,  1937,  did  not  enlarge  upon  but 

rather  it  restricted  the  right  of  the  allottees 

and  their  successors  to  dispose  of  trust  prop- 

perty  by  will. 

Estate  of  Spear.  1  IBIA  284  (July  18,  1972) 

79  I.D.  450 

270.1  Construction  of  Section  4 

Estate  of  Alice  Cornelia  Wnlte  Hat/Red  Feather 
(Rosebud  Sioux  Allottee  No.  4895,  Deceased), 
2  IBIA  217  (Mar.  26,  1974)     81  I.D.  143 

Failure  to  appoint  a  guardian  ad  litem  for  minors 
in  probate  proceedings  violates  the  provisions 
of  43  CFR  4.282. 

Estate  of  Linda  M.  Whitetail  (Drunkard)  Penn, 
(Deceased  Cheyenne  Unallotted).  2  IBIA  285 
(May  9.  1974)  81  I.D.  256 

The  Indian  Reorganization  Act  recognizes  two 

classes  of  persons  who  may  take  testator's  lands 
by  devise,  that  is,  any  member  of  the  tribe 
having  jurisdiction  over  such  lands  and  the 
legal  heirs  of  the  testator. 

Estate  of  Marcel  Arcasa  (Deceased  Colville, 
Allottee  No.  H-120),  2  IBIA  309  (May  30,  1974) 

81  I.D.  306 
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INHERITING 

(See  also  Children,  Adopted;   Children, 
Illegitimate) 

285 . 0     Generally 

In  general,  rights  of  inheritance  are  determined  by  the 
law  in  effect  on  the  date  of  death  of  the  person  from 
whom  inheritance  is  claimed. 

marriage  — Continued 

325.3     indian_Cus^on 

Indian  marriages  are  based  upon  the  usages  and 
customs  of  the  tribe  or  tribes  involved. 

Estate  of  I.loyd  Andrew  Senator  (Yakima  Unallotted 
No.    124-112323) 2    IBIA   102    (Nov.    16,    1973) 

80   I.D.    731 

Estate  of  George  Green.    1  IBIA  147  (Sept.    2, 
1971)  78  I.D.  281 

itire  is  a  presumption  that  a  decedent  left 
heirs  or  next  of  kin  capable  of  inheriting. 
Where  there  is  the  possibility  of  an 
escheat  the  presumption  is  even  stronger, 
and  the  burden  shifts  to  those  favoring 
escheat  to  prove  there  are  not  heirs  as 
escheats  are  not  favored  by  the  law. 

Estate  of  Mariano  Euseblo,  2  IBIA  24  (May  16, 
19731  80  I.D.  309 

325.3.0  Generally 

In  the  absence  of  controlling  federal  legislation 
or  formal  tribal  action,  marriages  of  Indians 

living  in  tribal  relation  may  be  contracted  and 
dissolved  In  accordance  with  Indian  custom. 

Estate  of  Theodore  Shockto  (Deceased  Unallotted 
Prairie  Band  Potawatoml  Indian),  2  IBIA  224 

(Apr.  12,  1974)  81  I.D.  177 

State  statutes  of  descent  and  distribution  as 

construed  and  interpreted  by  the  highest  court 

of  the  state  involved  will  be  considered  by 

the  Department  as  controlling  in  trust  heir- 
ship proceedings. 

Estate  of  Minnie  May  Riordan  (Citizen  Potawatomi, 
Unallotted),  2  IBIA  98  (Nov.  16,  1973)  80  I.D.  728 

285.4  Moiety 

A  moiety  is  defined  as 
in  an  estate. 

one-half  interest 

Where  there  are  no  descendants  of  the  pater- 
nal grandparents  the  paternal  moiety  passes 

to  the  heirs  of  the  maternal  grandparents. 

Estate  of  Mariano  Eusebio,  2  IBIA  24  (May  16, 
1973)  80  I.D.  309 

NOTICE  OF  HEARING 

3  A  5 . 0  General  ly_ 

There  is  a  presumption  that  persons 
living  within  the  vicinity  of  the 

posting  places  specified  in  25  CFR 
{  15.2  will  have  notice  of  hearing 

because  the  posting  requirements  of 
the  section  insure  such  notice  is 

reasonably  probable. 

Estate  of  Frank  Jones  (Deceased  Fort  Peck  Allottee), 
1  IBIA  345  (Dec.  19,  1972)  79  I.D.  697 

RECONSIDERATION 

365.0  Generally 

MARRIAGE 

325.C  Generally 

Indian  marriages  are  based  upon  the  usages  anl 
customs  of  the  tribe  or  tribes  involved. 

Reconsideration  of  a  decision  on  appeal  will 
not  be  granted  except  upon  a  showing  of 
manifest  error  in  such  decision. 

Estate  of  Lucy  Hope  Deepwater  (Deceased  Shoshone- 
Flathead  Allottee  1234, Probate  No.  F-12-71) ,  1  IBIA 
241  (Mar.  17,  1972)  79  I.D.  108 

Estate  of  Lloyd  Andrew  Senator  (Yakima  1,'nalli-t ! 
No.  124-U2323),  2  IRIA  102  (Nov.  16,  J'»/3) 

80  I.D.  731 

The  Secretary  of  the  Interior  has  by  express  terms 
reserved  to  himself  the  power  to  waive  and  make 
exceptions  to  his  regulations  affecting  Indian 
matters  and,  further,  has  the  inherent  power, 

notwithstanding  the  absence  of  specific  regula- 

tions so  providing,  to  reopen  and  review  admin- 
istrative determinations  purporting  to  be  final. 

Estate  of  Llllle  Morrell  Burkhart.  3  IBIA  284 
(Jan.  2,  1974) 
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RECONSIDERATION  — Continued 

365 . 0     General^  — Con  t  inued 

rehearing  — Con  t  inued 

370.0    Generally  — Continued 

Indian  probate  regulations  do  not  contain  any 
provisions  for  reconsideration  of  a  matter 
which  has  been  finally  determined  by  the 
Secretary  of  the  Interior,  yet  he  has  the 
inherent  power  to  reopen  and  review  admin- 

istrative determinations  when  some  new 
factors  such  as  newly  discovered  evidence 
or  fraud  are  involved . 

would  require  a  rehearing  and,  accordingly, 

an  appeal  from  the  denial  will  be  dismissed. 

Estate  of  Lucy  Feathers  (£race_  Medicinebird 

Lefthand.  Bitner.  RidRby',  White"  "Plume,  Or Geary).   Deceased  Araphaho  of  Oklahoma, 
1  IBIA  336  (Dec.  11,  1972)    79  i.d.  693 

Estate  of  John  S.  Ramsey  (Wap  Tose  Note) 
(Nez  Perce  Allottee  No.  853,  Deceased), 
2  IBIA  305  (May  22,  1974)     81  I.D.  298 

Indian  probate  regulations  do  not  contain  any  pro- 
visions for  reconsideration  of  a  matter  which  has 

been  finally  determined  by  the  Secretary  of  the 
Interior,  yet  he  has  the  inherent  power  to  reopen 
and  review  administrative  determinations  when 
some  new  factors  such  as  newly  discovered  evidence 
or  fraud  are  involved. 

Estate  of  Walking  Woman  (Olympia)  (Bearshead  or 

Red  Hat)  (Deceased  Cheyenne  Allottee  No.  840), 
3  IBIA  159  (Nov.  13,  1974) 

REHEARING 

370.0  Generally 

A  petition  for  rehearing  which  fails  to  conform  to 
the  requirements  of  the  regulations  in  either 
form  or  substance  is  properly  denied. 

Estate  of  Ralyen  or  Rabyea  Voorheeg, 
1  IBIA  62  (Feb.    12.    1971) 

Kegardless  of  procedural  technicalities  involved  i 
the  adjudication  of  petitions  for  rehearing  in 
administrative  proceedings,  administrative 
tribunals  should  give  the  same  priority  toward 

securing  a  "just  result"  as  is  required  of  the 
courts  in  their  proceedings. 

Estate  of  Lucille  Mathilda  Callous   Leg  Ireland. 

1  IBIA  67  (Mar.    19.    1971)  73  l.  D.    66~~ 

The  requirements   in  43  CFR  §    4.241(a) 
that   a  petition   for  rehearing  must 
state  specifically   and   concisely   the 
grounds   upon  which   it   is  based,   and 
shall   fully   set  out   any  newly  dis- 

covered evidence   are   for   the  purpose 

of   allowing   the  presiding  officer  the 
opportunity   to  make  a   judgment   as   to 
whether  a   further  hearing   is  warranted. 

A  rehearing  was   properly   denied  where  a person  who    lived  near  a  posting  place 
on  a  reservation  which  was    twice  posted 
in  five  places  with  notice  of  hearing 
and  notice   of   rehearing  respectively, 
and  who,   by  a  mere   allegation  of   lack 
of  notice,   fails    to  meet    the  burden 
of  proof  necessary   to  overcome   the 
presumption  of  notice. 

Estate  of   Frank  Jones   (Deceased  Fort  Peck  Allottee), 
1   IBIA  345    (Dec.    19,    1972)  79   I.D.    697 

A  petition    for    rehearing,   based   upon   evi- 
dence which    fails    effectively    to   contro- 

vert   the  basis   of   the   initial   decision 
in    the  matter,   will    be    disallowed. 

Estate    of   Neola   Agnes    Hardner   Lion   Shows,    2    IRTA    16 
(Apr.    26,    1973)  80    I.D.    294 

A  rehearing  will   be   granted  where   the  original   hearing 
did   not   conform  with   the   standards  of   a   full   oppor- 

tunity  to  be  heard   embodied   in   the   Administrative 
Procedure   Act    (5   U.S.C.    §§   554   and    556    (1970)). 

Esrate  of   Joseph  Red   Eagle,    2    IBIA  43    (July   30,    1973) 

80  I.I).    534 
A  rehearing  will  be  granted  where  the  original  heai 

ing  did  not  conform  with  the  standards  of  a  full 

opportunity  to  be  heard  embodied  in  the  Adminis- 
trative Procedure  Act  (5  U.S.C.  §§  554  and  556 

(1970)). 

The  requirements  in  43  CFR  S  4.241  that  a 

petition  for  rehearing  must  state  specifi- 
cally and  concisely  the  grounds  upon  which 

it  is  based,  and  shall  fully  set  out  any 
newly  discovered  evidence  are  for  the  pur- 

pose of  allowing  the  presiding  officer 
the  opportunity  to  make  a  judgment  as  to 
whether  a  further  hearing  is  warranted. 

An  order  denying  a  rehearing  is  proper  when 
the  petition  for  rehearing  alleging  newly 
discovered  evidence  fails  to  state  the 

alleged  newly  discovered  evidence  and 

falls  to  state  any  other  grounds  which 

Estate  of  Hiemstennie  (Maggie)  Whiz  Abbott, 

2  IBIA  53  (Sept.  13,  1C>73)         80  I.D.  617 

A  rehearing  will  be  granted  when  the  recerd  does  not 

support  the  Judge's  findings. 

Estate  of  Jennie  Elsie  Eli,  Johnson,  Wilson,  Beavert 

(Unallotted  Yakima  No.  124-U3431),  2  IBU  74 
(Oct.  9,  1973)  80  I.D.  659 

A  rehearing  will  be  granted  when  the  record  does 

not  support  the  Judge's  findings. 

Estate  of  Lloyd  Andrew  Senator  (Yakima  Unallotted 

No.  124-U2323),  2  IBIA  102  (Nov.  16,  1973) 

80  I.D.  731 



456 

INDIAN  PROBATE— Continued 

REHEARING  — Con  t  inued 

370.0     Gensran^  — Continued 

A  rehearing  will  be  granted  where  the  original 
hearing  did  not  conform  with  the  standards 
of  a  full  opportunity  to  be  heard  embodied 
in  the  Administrative  Procedure  Act.   5  U.F.C 

55  554  and  556  (1970). 

Estate  of  Wahwersee  R.  Werqueyah  (Comanche 
Allottee  No.  1574,  Deceased),  3  IBIA  28 

(Aug.  19,  1974) 

A  request  for  a  rehearing  that  submits  no  new 
evidence  and  alleges  no  additional  grounds 
for  reconsideration  than  was  presented  at 

an  earlier  appeal  for  a  rehearing,  will  be 
denied. 

INDIAN  PROBATE— Continued 

rehearing  — Continued 

370 . 1     Pleading^  Iinely_FiLling_  — Cor 

:; 
hei 

Only  the  secretary  of  the  Interior  has  the  author 
to  waive  or  make  exceptions  to  the  regulations 
ting  forth  time  limitations  for  filing  pleading! 
and,  with  the  exception  of  the  Board  of  Indian 
peals  to  whom  he  has  delegated  such  authority 
sonnel  of  the  Bureau  of  Indian  Affairs  and  othei 

employees  of  the  Department  of  the  Interior  have 
no  authority  to  waive  such  regulations,  whether  \t 
intentionally,  or  inadvertently  by  rendering  en 
neous  advice  to  a  party  who  acts  on  the  same  to  j 

prejudice. 
Estate  of  Lucy  Hope  Deepwater  (Deceased  Shoshone-? 

head  Allottee  1234  Probate  No.  F-12-71) ,  1  IBIA  24 
(Mar.  17,  1972) 

79  I.D.  108 

A  petition  for  rehearing  based  on  evidence 
which  fails  effectively  to  controvert  the 
basis  for  the  initial  decision  in  the  matter, 
will  be  rejected. 

Estate  of  Irena  (Irene)  Crowneck  Hawk   (Deceased 
Cheyenne  Unallotted),  3  IBIA  1  (July  10,  1974) 

81  I.D.  407 

A  rehearing  will  be  granted  where  the  original 
hearing  did  not  conform  with  the  standards  of 
a  full  opportunity  to  be  heard  embodied  in  the 
Administrative  Procedure  Act  (5  U.S.C.  §§  554 
and  556  (1970)). 

Estate  of  Joseph  Wlllessi  (Quinaielt  No.  1432), 
3  IBIA  24  (Aug.  8,  1974) 

370 . 1     Pleading^  Timely _FUin£ 

A  petition  for  rehearing  must  be  physically  delivered 

to  the  Superintendent  on  or  before  midnight  of  the 

sixtieth  day  following  the  Examiner's  issuance  and 

mailing  of  the  final  order  in  a  probate  if  the  same 

is  to  be  treated  as  timely  filed. 

A  petition  for  rehearing  filed  with  an  Admini- 
strative Law  Judge  was  properly  denied  by 

the  Judge  where  the  petition  was  not  filed 
within  the  period  prescribed  by  the  appli- 

cable regulations. 

Estate  of  Ruth  Nahcotaty  (Williams  or  Daukei) , 
(Deceased  Caddo  Allottee  No.  19),  3  IBIA  105 

(Sept.  12,  1974)  81  I.D.  527 

Where  the  Nez  Perce  Tribe  has  indicated  its  in- 
tent to  take  the  interests  of  the  heirs  who 

are  not  enrolled  in  that  Tribe,  under  author- 
ity of  the  Act  of  September  29,  1972  (86  Stat. 

744),  the  order  determining  the  heirs  of  the 
decedent  does  not  terminate  probate  under  said 
Act,  further  proceedings  being  necessary  for 
determination  of  the  fair  market  value,  and 
when  for  lack  of  such  further  proceedings,  the 
time  for  filing  a  petition  for  rehearing  does 
not  begin  to  run  upon  entry  of  said  order  ex- 

cept as  to  those  issues  of  heirship  and  the 
like  decided  in  the  order  determining  heirs. 

Estate  of  Peter  Vallee  (Coeur  d'Alene  N-1056. 
Deceased)  3  IBIA  167  (Nov.  20,  1974) 

81  I.D.  660 

Estate  of  Ralyen  or  Rabyea  Voorhees, 
1  IBIA  62  (Feb.    12,    1971) 

Where  a  petition  for  reheaiing  was  not  filed  in  the 
appropriate  office  of  the  Department  of  the  Interior 
until  the  61st  day  after  entry  of  the  original  order, 
the  hearing  examiner  lacked  authority  to  extend  the 
time  for  filing  thereof  and  had  no  jurisdiction  to 
determine  the  substantive  issues  raised  in  the 

petition  on  their  merits. 

Estate  of  Lucy  Hope  Deepwater.    1  IBIA  201 
(Dec.    16.    1971) 

REOPENING 

375.0  Generally 

A  petition  to  reopen  will  be  denied  when  It  is 
filed  more  than  three  years  after  the  final 
heirship  determination  was  made  and  the 
petitioner  was  under  no  apparent  disability 
due  to  minority  or  lack  of  competency  at  the 
time  of  the  hearing  or  during  the  three  year 

period. Estate  of   George  Minkey.    1   IBIA  1 
(Aug.    13,   1970) 
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REOPENING  — Continued 

375.0     Generally  — Continued 

A  petition  for  reopening  must  comply  in  form  and 
substance  to  the  requirements  of  sec.  15.  18  of 
25C.F.R. 

When  a  petition  for  reopening  is  filed  with  the  Ex- 
aminer more  than  three  years  after  the  entry  of 

the  final  decision  in  a  probate,    the  petition  is 
properly  referred  to  the  Board  of  Indian  Appeals 
for  disposition. 

Estate  of  Eliza  Shield  Him,    1  IBIA  80 
(Mar.    24,    1971) 

Although   the   Superintendent   of   an   Indian  Agency  has 
no   interest   in    the  outcome   he    is   a   proper   official 
of    the   Bureau  of   Indian  Affairs    to   file  a   petition 
for   reopening  and   to  appeal   from  a  denial   thereof 
under  authority  of   43  CFR  4.242(d). 

Estate  of   Rose  Josephine  LaRose, Wilson, Eli,    Deceased, 
2    IBIA  60    (Sept.    14,    1973)  80   I.D.    620 

In   the  absence  of   compelling  reasons   and    failure   to 
allege   the   existence  of   a  manifest    injustice  or 
how  it  might   be  corrected    if   reopening  were  permit- 

ted,   a   petition   to  reopen  will   be  denied   when   it   is 
filed  more   than  three  years   after    the   final  deter- 

mination of   heirs  was  made. 

INDIAN  PROBATE — Continued 

REOPENING  — Continued 

375.0     Generally  — Continued 
an  heir  of  the  deceased  Indian  was  known  but 

was  inadvertently  omitted  from  the  determina- 
tion of  heirs. 

Estate  of  Leona  May  Dubray/Fallis/Andrews/ 
Moran  (Deceased  Rosebud  Sioux  Unallotted 

No.  U-10268),  2  IBIA  326  (June  27,  1974) 

An  Administrative  Law  Judge  may  reopen  a  case 
within  a  period  of  three  years  from  the  date 
of  the  final  decision,  after  due  notice  on 
his  own  motion,  or  on  petition  of  an  officer 
of  the  Bureau  of  Indian  Affairs,  to  prevent 

manifest  error. 

Estate  of  Matilda  Vetter  Robedeaux  Sheymayme 
(Deceased  Otoe  Unallottee). 3  IBIA  31  (Aug.  21, 1974)_ 

375.0.1  Dismissal 

A  petition  to  reopen  will  be  dismissed  with  prejudice 

upon  appellant's  petition  to  withdraw  the  same. 

Estate  of  Russell  Harold  Bobb  (Deceased  Yakima 
Allottee  No.  4360),  2  IBIA  214  (Mar.  26,  1974) 

Estate  of  Sophie  Iron  Beaver  Fisherman  (Cheyenne 
River  No.  2335,  Deceased),  2  IBIA  83  (Oct.  16,  1973) 

80  I.D.  665 

Under  the  delegations  of  authority  by  the  Secretary 
to  the  Board  of  Indian  Appeals  in  43  CFR  4.1,  the 
Board  has  authority  and  jurisdiction  to  correct 
or  modify  prior  Secretarial  orders  issued  in 
probate  of  Indian  trust  estates  in  accord  with 
the  statutes,  court  decisions  and  a  showing  of 
later-discovered  facts. 

375.1     Waive r_o£  T.iHe_Liml.tfLti.0il 

A  petition  to  reopen  on  the  grounds  of  lack  of 
notice,  filed  more  than  three  years  after  the 
entry  of  the  order  determining  heirs,  will 
not  be  granted  unless  there  is  compelling 
proof  that  the  delay  was  not  occasioned  by 
the  petitioner's  lack  of  diligence. 

Estate  of   GeorRe  Minkev.    1   IBIA  1 
(Aug.    13,    1970) 

Estate  of  Mary  Soulier   (Red  Cliff  Chippewa  Allottee 
No  80   (180),   Deceased),   2   IBIA  188   (Mar.    5,    1974) 

81  I.D.    95 

Although   the   superintendent   of  an   Indian   agency 
has  no  interest   in  the  outcome  he  is  a  proper 
official   of   the   Bureau  of   Indian  Affairs   to 
file  a  petition  for  reopening,   under  the 
authority   of   43  CFR  4.242. 

The  Board  of  Indian  Appeals,   acting  under  delegated 
authority  from  the  Secrtary     will  not  exercise 
discretion  retained  by  the  Secretary  to  waive  time 
limitations  without  proper  showing  of  merit  in  the 

petition. 
Estate  of  Eliza  Shield  Him,  1  IBIA  80 
(Mar.   24,    1971) 

Estate  of  Marcel  Areas a   (Deceased  Colville, 
Allottee   No.    H-120) ,    2   IBIA   309    (May   30,    1974) 

81   I.D.    306 

The  Secretary  may,  notwithstanding  the  omitted 
heir's  failure  to  request  a  rehearing,  order 
the  reopening  of  the  estate  for  the  purpose 
of   redetermining  heirs  where  it  appears   that 

A  petition  to  reopen  filed  more  than  three  years  after 
the  entry  of  the  order  determining  heirs  and  some 
ten  years  after  the  petitioner  learned  of  his  rela- 

tionship to  the  decedent  without  explanation  for  the 
delay,    will  be  denied  for  the  reason  that  the  peti- 

tioner has  been  dilatory  in  submitting  his  petition. 
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INDIAN   PROBATE— Cont inued 

REOPENING  —Continued 

375.1     Wa iverjof  Ti me JLfrnit a t ion — Continued 

The  Board  of  Indian  Appeals  will  not  exercise  Secre- 
tarial discretion  duly  delegated  to  it  to  waive  the 

three-year  time  limitation  for  reopening  where there  is  no  showing  of  fraud,   accident  or  mistake 
ao  compelling  in  nature  as  to  require  reopening  and 
the  petitioner  has  not  shown  a  capability  of  estab- 

lishing his  claim  by  a  preponderance  of  the  evidence 
even  if  the  matter  were  reopened. 

Estate  of  Samuel  Picknoll  (Pickernelll.    1  IBIA  168 
<NOV«    »•    1971>  78  I.D.    325 

A  petition  to  reopen  filed  more  than  thirty  years 
after  entry  of  the  order  determining  heirs  and  at 
least  seven  years  after  the  petitioner  acquired  the 
belief  that  she  was  related  to  the  decedent  without 
explanation  for  the  delay  will  be  denied  for  the 
reason  that  the  petitioner  has  been  dilatory  in 
submitting  her  petition. 

Estate  of  Andy  Williams,    1  IBIA  195  (Nov.    30,    1971) 78  I.  D.  346 

An  estate  will  not  be  reopened  in  the  exercise  of 
the  Secretary's  discretion  to  waive  the  time 
limitations  where  the  interests  remaining  in  the estate  which  could  be  acquired  by  an  omitted 
heir  are  insubstantial. 

It  is  in  the  public  interest  to  issue  decisions 
which  remove  uncertainties  or  possible  clouds 
from  titles  to  interests  in  Indian  allotments. 

Estate  of  Basil  Blackburn.  1  IBIA  261  (June  26,  1972) 
79  I.D.  422 

No  manifest  injustice  sufficient  to  lusttfv 
exercise  of  the  Secretary's  discretion  for 
the  correction  of  an  error  committed  5R 
years  a«o  is  found  where  the  share  of 
which  the  heir  or  devisee  was  denrived 
is  insubstantial,  and  the  benefits  to  his 
successors  would  be  now  further  reduced 
by  fractionation  of  the  original  share. 

Estates  of  Kate  Bitnei 
(July  12,  1972> 

and  Rae  Bitner.  1  IBIA  277 
79  I.D.  437 

When  the  authority  granted  to  a  hearing  examiner 
in  43  CFR  4.242(a)  to  reopen  a  decided  probate 
has  expired,  the  Board  of  Indian  Appeals  may consider  the  matter  under  43  CFR  4.242(h),  and 
under  the  authority  delegated  there  may  exercise 
the  Secretary's  discretion  to  reopen,  but  the petition  to  reopen  will  be  denied  when  a  full 
consideration  of  the  record  discloses  that  the original  decision  contained  no  error. 

Estate  of  Spear.  1  IBIA  284  (July  18,  1972) 79  I.D.  450 

INDIAN  PROBATE— Continued 

reopening  —Continued 

375.1     Waiyer_of  Time_L imitation — Continued 

The  Secretary  will  not  exercise  his  discretion  to 
waive  time  limitations  for  reopening  a  probate  whe 
it  has  been  closed  32  years  and  there  is  a  lack  of 
diligence  on  the  part  of  the  petitioners  during  su 
period  to  obtain  correction  of  an  alleged  mistake 
which  they  fail  to  attribute  to  fraud,  accident  or 
mistake  in  the  original  proceedings,  and  when  they 
fail  to  allege  the  existence  of  a  manifest  injustii 
or  how  it  might  be  corrected  if  reopening  were  per raitted. 

Estate  of  Jennie  L.  Brown  Bearing  foeceaspH  Wind 
River  Allottee  No.  CA?y     i  tut*  V™  ,crr   ->fl   1?T:) 

79  I.D.  619 

Petition  to  reopen  filed  more  than  three  years  afte the  final  determination  will  not  be  granted  unles 
there  is  compelling  proof  that  the  delay  was  not occasioned  by  the  lack  of  diligence  on  the  part  o one  who  is  petitioning. 

Estate  of  Sophie  Iron  Beaver  Fisherman  (rh*y~   
River  no.  Zii5.   Deceased).  2  trta  ^    „w   [fi   ,',„■ 

80  I.D.  665 

A  petition  to  reopen  filed  more  than  three  years  afl 
the  final  determination  of  heirs  will  not  be  gram 
unless  there  is  compelling  proof  that  the  delay  wi 
not  occasioned  by  the  lack  of  diligence  on  the  pai of  the  petitioning  party. 

It  is  in  the  public  interest  to  require  Indian  Probj 
proceedings  be  concluded  within  some  reasonable  ti 
in  order  that  property  rights  of  heirs  and  devise* 
in  Indian  allotments  be  stabilized. 

Estate  of  Hah-Tah-E-Yazza  (Navajo  Allottee  No.  01135 

Deceased).  2    TStt   93  (Nov.  ?,  1Q7^   80  T  n   

To  avoid  perpetuating  a  manifest  injustice,  a  peti- tion to  reopen  filed  more  than  three  years  after the  final  determination  of  the  heirs  will  be 
granted  where  compelling  proof  is  shown  that  the 
delay  was  not  occasioned  by  the  lack  of  diligence on  the  part  of  the  petitioning  party. 

Estate  of  George  Mortimer  Cummings  (De< 

River  Allottee  3484).  2  IBIA  1 1  Aiw  ' 

tsed  Cheyenn 

1973) 

I.D.  789 

Petition  to  reopen  filed  more  than  three  vears 
after  the  final  determination  of  heirs  will 
not  be  granted  unless  there  is  compelling 
proof  that  the  delay  was  not  occasioned  by the  lack  of  diligence  on  the  part  of  the petitioning  party. 

It  is  in  the  public  interest  to  require  Indian 
probate  proceedings  to  be  concluded  within 
some  reasonable  time  in  order  that  property 
rights  of  heirs  and  devisees  in  Indian  allot- 

ments be  stabilized. 

Estate  of  Yashake  Obi  (Qujnaielt  Allottee  No.  1279. Deceased),  2  IBIA  135  (Dec.  27,  1973)  80  ID  809 
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INDIAN  PROBATE—Continued INDIAN  PROBATE—Continued 

reopening  — Continued 

375.1     Waiyer_of  Time_L Imitation 
— Continued 

REOPENING  —Continued 

375.1     Wa  iy erjof  Ti me_L iml  t a t  ion — Continued 

Petition  to  reopen  filed  more  than  three  years 
after  the  final  determination  of  heirs  will 
not  be  granted  unless  there  is  compelling 
proof  that  the  delay  was  not  occasioned  by 
the  lack  of  diligence  on  the  part  of  the 
petitioning  party. 

It  is  in  the  public  Interest  to  require  Indian 
Probate  proceedings  to  be  concluded  within 
some  reasonable  time  in  order  that  property 
rights  of  heirs  and  devisees  in  trust  allotments 
be  stabilized. 

Estate  of  Ton-Nah-Pa  (Navajo  Allottee  No.  011410, 
Deceased) ,  2  IBIA  152  (Jan.  28,  1974)  81  I.D.  42 

proof  is  shown  that  the  delay  was  not 
occasioned  by  the  lack  of  diligence  on  the 
part  of  the  petitioning  party. 

Estate  of  Isaac  William  Abdalla  (Deceased  Unallotted 

Yankton  Sioux,  U-1505),  3  IBIA  21  (July  16,  1974) 81  I.D.  420 

Where  it  becomes  necessary,  the  Secretary  in  the 
exercise  of  the  discretion  reserved  in  43  CFR 

4.242(h)  may  authorize  the  reopening  of  an 
Indian  probate  closed  for  more  than  three 

years  and  direct  the  conduct  of  further  pro- 
ceedings necessary  to  the  correction  of  an 

apparent  error  in  the  original  probate. 

A  petition  to  reopen  filed  more  than  three  years 
after  the  final  determination  of  heirs  will  be 

granted  when  there  is  compelling  proof  that  the 
delay  was  not  occasioned  by  the  lack  of  diligence 
on  the  part  of  the  petitioning  party. 

Estate  of  Lyman  (Roma)  George,  2  IBIA  209  (Mar.  18, 
1974) 

Estate  of  Mamie  Sarah  De  Marrias  Lee  Salo  (Un- 
allotted Slsseton-Wahpeton  Probate  No.  2A-157- 

58).  2  IBIA  283  (May  6,  1974) 

A  petition  to  reopen,  filed  more  than  three  years 
after  the  original  order,  will  be  granted  where 

it  is  shown  that  a  minor  child  of  the  deceased 

either  through  mistake,  accident,  or  fraud  was 

not  represented  at  the  hearing  and  as  a  result 

thereof  was  not  included  as  an  heir  in  the 
original  order. 

Estate  of  Linda  M.  Whltetall  (Drunkard)  Penn, 

(Deceased  Chevenne  Unallotted),  2  IBIA  285 
(May  9,  1974)  81  I.D.  256 

Estate  of  Cecelia  Smith  (Borger)  (Yakima  Allottee 
No.  4161,  Deceased),  3  IBIA  56  (Sept.  12,  1974) 

81  I.D.  511 

Where  it  becomes  necessary,  the  Secretary  in  the 
exercise  of  the  discretion  reserved  in  43  CFR  4 
and  43  CFR  2.242(h),  may  authorize  or  direct 
reopening  of  an  Indian  probate  closed  for  less 
than  three  years  for  further  proceedings 
necessary  to  the  possible  correction  of  an 
error  or  omission  in  the  original  probate. 

Estate  of  Morris  A.  (K)  Charles  (Yakima  Allottee 
No.  4247,  Deceased),  3  IBIA  68  (Sept.  12,  1974) 

81  I.D.  517 

It  is  in  the  public  Interest  to  require  Indian 
Probate  proceedings  be  concluded  within  some 
reasonable  time  in  order  that  property  rights 
of  heirs  and  devisees  in  Indian  allotments  be 
stabilized. 

Estate  of  Maude  W.  Plume  (Deceased  Wind  River 
Arapaho  Allottee  No.  1434),  3  IBIA  192 
(Dec.  9,  1974) 

An  Administrative  Law  Judge  is  without  power 

to  reopen  a  case  after  the  passage  of  three 
years  from  the  date  the  Judge  enters  his 
order,  but  the  Secretary  is  not  bound  by 
the  limitations  of  43  CFR  4.242  and  he  has 
the  authority  at  any  time  to  review  on  proper 

grounds . 

Estate  of  Marcel  Arraaa  {Deceased  Colville, 
Allottee  No.  H-120) ,  2  IBIA  309  (May  30,  1974)   ■       81  I.D.  306 

To  avoid  pery^.  .ting  a  manifest  injustice, 
a  petition  to  reopen  filed  more  than  three 
years  after  the  final  determination  of  the 
heirs  will  be  granted  where  compelling 

SECRETARY'S  AUTHORITY 

381 . 0  Generally 

The  Secretary  of  the  Interior  has  by  express  terms 
reserved  to  himself  the  power  to  waive  and  make 

exceptions  to  his  regulations  affecting  [milan 
matters  and,  further,  has  the  inherent  power, 

notwithstanding  the  absence,  of  specific  regula- 

tions so  providing,  to  reopen  ant  rov  !  ■. 
Istrative  determinations  purpocti 

ul 

Estate  of  William  Blgheart,  Jr. 

(Sept.  4,":969) 
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INDIAN  PROBATE— Continued 

SECRETARY'S  AUTHORITY—Continued 

381.0  £enerall£--Continued 

INDIAN  PROBATE— Continued 

.SECRETARY'S  AUTHORITY—Continued 

381.0  £enerall£ — Continued 

A  decision  issued  by  the  Solicitor  under  appro- 
priate delegation  of  authority  from  the 

Secretary  is  final  for  the  Department. 

Estate  of  William  Bigheart,  Jr. 
(Nov.  17,  1969) 

The  rule  that  a  trial  examiner's  findings  should 

not  be  disturbed  on  appeal  unless  "clearly 

erroneous"  is  not  applicable  by  administrative 
appellate  tribunals,  but  pertains  only  to 
judicial  review  by  the  courts. 

Estate  of  San  Pierre  Kilkakhan  (Sam  E.  Hill)  , 
1  IBIA  299  (Sept.  15,  1972)         79  I.D.  583 

The  Secretary  of  the  Interior  has  by  express  terns 
reserved  to  himself  the  power  to  waive  and  make 
exceptions  to  his  regulations  affecting  Indian 
matters. 

Estate  of  Jennie  Elsie  Eli,  Johnson,  Wilson ,  Beavu 

(Unallotted  Yakima  Mo.  124-U3431),  2  IBIA -74 
(Oct.  9,  1973)  80  I.D.  659 

The  Secretary  of  the  Interior  has  by  express  terms 
reserved  to  himself  the  power  to  waive  and  make 
exceptions  to  his  regulations  affecting  Indian 
matters  and,  further,  has  the  inherent  power, 

notwithstanding  the  absence  of  specific  regula- 
tions so  providing,  to  reopen  and  review  admin- 

istrative determinations  purporting  to  be  final. 

Estate  of  Llllle  Morrell  Burkhart,  3  IBIA  284 
(Jan.  2,  1974) 

Where  it  becomes  necessary,  the  Secretary  in  the 
exercise  of  the  discretion  reserved  in  43  CFR  4 
and  43  CFR  2.242(h),  nay  authorize  or  direct 
reopening  of  an  Indian  probate  closed  for  less 
than  three  years  for  further  proceedings 
necessary  to  the  possible  correction  of  an 
error  or  omission  in  the  original  probate. 

Estate  of  Morris  A.  (K)  Charles  (Yakima  Allottee 
No.  4247,  Deceased),  3  IBIA  68  (Sept.  12,  1974) 

81  I.D.  517 

Where  it  becomes  necessary,  the  Secretary  in  the 
exercise  of  his  supervisory  authority  reserved 
in  43  CFR  4.5,  may  assume  original  Jurisdiction 

of  a  pending  Indian  probate,  and  if  no  regula- 
tions relative  to  procedures  are  effective  at 

the  time,  he  may  remand  the  case  to  an  admini- 
strative law  judge  with  directions  governing 

further  or  additional  proceedings. 

Estate  of  Caroline  J.  Charles  (Brendale) , 
(Yakima  Allottee  No.  4240,  Deceased) ,  3  IBIA  91 
(Sept.  12,  1974)  81  I.D.  505 

Where  it  becomes  necessary,  the  Secretary  may 
in  the  exercise  of  his  supervisory  authority 

reserved  in  43  CFR  4.5,  assume  original  juris- 
diction of  a  pending  Indian  probate,  to  correct 

an  error  of  omission  which  occurred  after  the 

enactment  of  a  statute  and  prior  to  the  publi- 
cation of  appropriate  regulations,  and  he  may 

remand  the  case  to  an  Administrative  Law  Judge 
for  further  proceedings. 

Estate  of  Peter  Vallee  (Coeur  d'Alene  N-1056, 
Deceased).  3  IBIA  167  (Nov.  20,  1974) 81  I.D.  660 

A  provision  in  a  will  executed  pursuant  to  25  U.S.C. 
§  373  (1970)  requiring  sale  of  land  interests  held 
in  trust  is  to  be  carried  out  by  the  Secretary  in 
those  situations  where  a  refusal  to  do  so  would  be 
an  arbitrary  or  capricious  abuse  of  discretion 
by  the  Secretary  within  the  rule  of  Tooahnlppah 
(Goombi)  v.  Hlckel,  397  U.S.  598,  90  Sup.  Ct . 
1316  (1970). 

Estate  of  Mary  Soulier  (Red  Cliff  Chippewa  Allottee 
No.  80  (180),  Deceased),  2  IBIA  188  (Mar.  5,  1974) 

81  I.D.  95 

The  Secretary  of  the  Interior  in  the  absence  of 
specific  legislation,  has  exclusive  jurisdiction 
to  determine  the  heirs  of  an  Indian  who  dies 

Intestate  before  the  expiration  of  the  trust 

period  of  the  decedent's  land. 

Estate  of  Theodore  Shockto  (Deceased  Unallotted 
Prairie  Band  Potawatomi  Indian),  2  IBIA  224 

(Apr.  12,  1974)  81  I.D.  177 

STATE  LAW 

390.0  G en er_ a 1 1£ 

Montana  statutes  pertaining  to  inheritance 
from  illegitimates  arc  derived  from  early 
California  statutes  pertaining  to  the 
same  subject,  and  under  such  statutes  a 
father  of  an  illegitimate  may  not  inherit 
from  his  illegitimate  child  unless  (1)  the 
father,  after  marrying  the  mother  has 
adopted  the  Illegitimate  Into  his  own 
family,  or  (2)  the  father,  after  marrying 

the  mother  of  the  illegitimate,  acknowl- 
edges his  paternity. 

Estate  of  Charles  Track,  a/k/a  Charles  Afraid 
of  his  Track  (Deceased  Fort  Peck  Allottee  No. 

1106,  Probate  No.  K-61-69-S),  1  IBIA  216 
(Mar.  15,  1972)  79  I.D.  83 
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INDIAN  PROBATE— Continued INDIAN  PROBATE— Continued 

STATE  LAW  — Continued 

390.0    Generalljl — Continued 

Under  Montana  statute,  R.C.M.  1947,  $  91-404, 
pertaining  to  Inheritance  to  and  from  Illegiti- 

mate children,  a  father  may  not  Inherit  from 
his  illegitimate  child  unless  (1)  the  father, 
after  marrying  the  mother,  has  adopted  the 
Illegitimate  into  his  own  family,  or  (2) 
the  father,  after  marrying  the  mother  of  the 
illegitimate,  acknowledges  his  paternity. 

Estate  of  Charles  First  Sound,  A/K/A  Charles 
Track  No.  2  (Deceased  Fort  Peck  Allottee  No.  3550), 
2  IBIA  159  (Jan.  29,  1974)      81  I.D.  51 

STATE  LAW  —Continued 

390 . 2     Ap£lAcabili ty_  to_Ind.iart  Probate , 
.Testate  — Continued 

A  provision  in  a  will  executed  pursuant  to  25  U.S.C. 
$  373  (1970)  appointing  an  executor  shall  not  be 
approved  insofar  as  it  would  be  effective  upon 
property  held  in  trust,  but  as  to  such  property, 
the  duties  and  directions  given  by  the  testator 

to  the  executor  may  be  carried  out  by  the  Sec- 

retary to  avoid  a  defeat  of  the  testator's  intent, 
provided  that  the  Secretary's  function  is  in  no 
way  subject  to  the  provisions  or  requirements 

of  any  state  court  or  statute  limiting  or  regu- 
lating the  power  and  authority  of  a  personal 

representative. 

390.1 
Ajp£lica_Ml.itv  _t°_Illdia.El  £r 'Sfi '%££.> Estates 

Intestate 
Estate  of  Mary  Soulier  (Red  Cliff  Chippewa  Allotted 

No.  80  (180),  Deceased),  2  IBIA  188  (Mar.  ?,  1974; 
81  l.D.  95 

390.1.0  Generally 

The  Department  is  required  to  apply  the  laws  of 
state  in  which  the  allotment  is  located  in 
determining  the  heirs  of  deceased  allottees. 

Estate  of  Theodore  Shockto  (Deceased  Unallotted 
Prairie  Band  Potawatomi  Indian),  2  IBIA  224 

(Apr.  12,  1974)  81  I.D.  177 

A  state  law  which  provides  that  a  child  who  is 
not  named  or  provided  for  in  the  will  of  his 
parent  shall  take  as  if  the  testator  died 
intestate,  is  not  applicable  to  Indian  wills. 

A  state  law  providing  that  a  child  shall  take 
as  if  the  parent  died  intestate  if  the  child 

Is  not  named  or  provided  for  in  his  will  does 

not  apply  to  Indian  wills  executed  pursuant 
to  25  U.S.C.  §  373. 

390.2     Aj>£licability_  £o_Indian  Probate,_T estate 

Estate  of  Roe  Kahrahrah  (Deceased  Comanche 
Unallotted).  3  IBIA  125  (Oct.  18,  1974) 

81  I.D.  613 

"he  Secretary  of  the  Interior  has  by  express  terms 
reserved  to  himself  the  power  to  w.iivo  and  make 
exceptions  to  his  regulations  affecting  Indian 
matters  and,  further,  has  the  inherenc  power, 

notwithstanding  the  absence  of  specific  regula- 
tions so  providing,  to  reopen  and  review  admin- 

istrative determinations  purporting  to  be  final. 

Estate  of  William  Blgheart,  Jr. 

(Sept.  4,  1969) 

3  IBIA  293 

390.4     Pret£raitted_Heir 

Absent   an  act  of  Congress,    the  Secretary, 
In  determining  the  rights  of  pretermitted 
heirs  in  Indian  probate  matters,  will  not 
follow  any  state  statutes  dealing  with  the 
subject. 

Compliance  with  state   laws  setting  forth 
requirements    for   the   execution  of  wills 
Is  not    required   in   the   execution  of 
Indian  wills   disposing  of   trust   or 
restricted  property. 

Eatate  of  William  Cecil  Robedeaux,    1   IBIA  106 

(July  20,    1971)  78  I.D.   234 

Estate  of  William  Cecil  Robedeaux.    1  IBIA  106 

(July  20,    1971)  78  I.D.    234 

The  authority  of   the   Secretary  of   the  In- 
terior,  under  25  U.S.C.    5   373,    to  approve 

the  will  of   a  deceased  Indian  when  it   dis- 
poses  of   trust   or   restricted  property   is 

not  subject    to  state    law   requirements 
provided   the  will   is   executed  in  accordance 
with   regulations   approved  by   the  Secretary. 

Estate   of  Lucy   Feathers    (Grace  Mediclneblrd 
Lefthand,   Bitner,   Ridgby,   White  Plume,    or 
Geary).      Deceased  Araphaho  of  Oklahoma, 
1  IBIA   336    (Dec.    11,    1972)  79   i.D.   693 

TRUST  PROPERTY 

415.0  G_ ene  ra 1  ly_ 

Following  the  doctrine  of  equitable  conversion, 
a  provision  in  a  will  executed  pursuant  to  25 

U.S.C.  i   373  (1970)  requiring  sale  of  land 
interests  held  in  trust  with  the  proceeds  to 
be  distributed,  has  the  effect  of  changing  the 
interests  in  the  affected  property  from  land 
to  personalty  requiring  that  the  land  if  unsold 
or  the  proceeds  of  sale  be  distributed  as 

personalty. 

Estate  of  Mary  Soulier  (Red  Cliff  Chippewa  Allottee 
No.  80  (180),  Deceased),  2  IBIA  188  (Mar.  5,  1974) 

81  I.D.  95 



462 

INDIAN  PROBATE— Continued 

WILLS 

425.0  Generally. 

The  expectancy  of  title  to  minerals  under  an 
allotment  created  upon  Issuance  of  a  trust 
patent  under  the  Fort  Belknap  Allotment  Act 
of  March  3,  1921  (41  Stat.  1355)  is  trust 

property  capable  of  dispositon  by  will. 

Estate  of  Spear.  1  IBIA  284  (July  18,  1972) 

79  I.D.  450 

425.4  Ap£l_cab_lit_  of_S_ate_Law 

INDIAN  PROBATE—Continued 

WILLS  — Continued 

A25.ll     Disapproval,  of JJ111-- Continued 
contrary  to  the  public  policy  expressed  in  tne 
statutory  restrictions  against  the  alienation  of 
Indian  lands  held  in  trust. 

Estate  of  Mary  Ursula  Rock  Wellknown,    1  IBIA  83 
(May  21,    1971)  78  I.D.    179 

The  Secretary  cannot  properly  disapprove  a  valid 
Indian  will  merely  because  it  may  disinherit  a 

potential  heir  at  law. 

Indian  probate  proceedings  involve  considerations 
which  go  beyond  the  conventional  issues  of  a  state 
probate  proceeding  and  evidence  may  be  admitted  in 
an  Indian  probate  proceeding  which  would  not  be 
relevant  to  the  probate  of  a  will  in  a  state  proceed- ing. 

(May  21,    1971 78  I.D.  179 

Limitations  prescribed  by  state  law  have  no 
bearing  on  the  validity  of  wills  made  by 
Indians  in  disposing  of  trust  allotments 
or  restricted  personal  property,  unless 
such  provisions  have  been  adopted  in  the 
regulations  promulgated  by  the  Secretary 
of  the  Interior  respecting  Indian  wills. 

Indian  probate  proceedings  involve  considerations 
which  go  beyond  the  conventional  issues  of  a 
state  probate  proceeding  and  evidence  may  be 
admitted  in  an  Indian  probate  proceeding  which 
would  not  be  relevant  to  the  probate  of  a  will 
in  a  state  proceeding. 

Estate  of  Elizabeth  Frank  Greene  (Green) 
(Deceased  Nez  Perce  Allottee  No.  1517),  3  IBIA  110 
(Sept.  19,  1974)  81  I.D.  556 

Estate  of  Tineyuyah  (Moses),  1  IBIA  103 

(July  12.  1971) 

The  Secretary  cannot  properly  disapprove  a  valid 

will  merely  because  it  may  disinherit  a  po- 
tential heir  at  law. 

Estate  of  Habah  or  Mrs.  Sam  flray,  2  IBIA  88 
(Oct.  31,  1973) 

425.13  Failure  _o_Malce  Request  £f _WUrj.es 

An  Indian  will   is  not   rendered   invalid  by   the 
failure  of   the   testator   to  specifically 
request   the   attesting  witness    to  sign    the 
will,   since    there   is   no  such    requirement 
either   in   the  statutes   authorizing   the 
disposition  by   Indians   of   their   trust   or 
restricted   property  by  will  or  in   the 
regulations. 

Estate  of  William  Cecil  Robedeaux. 

(July  20,    1971) 

1   IBIA  106 
78  I.  D.    234 

425.7     £ o_s_ruc_ior_of 

When  the  intent  of  the  testator  is  clear  from  the  re- 
cord as  a  whole,  technical  defects  in  the  writing 

such  as  a  scrivener's  erroneous  reference  to  a 
date  shall  not  defeat  such  intent. 

Estate  of  Jessie  McGaa  Craven,    1  IBIA  157 

(Oct.   8.    1971) 

425.20  Froo _  _f_W_ll 

No  will  can  be  approved  as  self-proved  unless  the 
record  supports  a  finding  by  the  Judge  that  such 
will  and  the  affidavits  accompanying  it  have  been 
presented  at  the  hearing  to  all  parties  present 
for  consideration  and  that  it  is  uncontested. 

Such  findings  may  then  support  a  conclusion  that 
the  documents  meet  the  requirements  of  43  CFR 

4.233(a),  and  that  it  may  be  ordered  approved. 

Estate  of  Rose  Josephine  LaRose,  Wilson,  Ell,  Deceur'd 
2  IBIA  60  (Sept.  14,  1973)  80  i.D.  620 

425.11  Di_a£prova_  _f _W_1_ 

The  Secretary  is  authorized  to  exercise  his  discretion 
in  disapproving  a  devise  in  the  will  of  a  deceased 
Indian  where  approval  of  such  devise  would  sanction 
a  practice  permitting  the  acquisition  of  Indian  lands 
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INDIAN  PROBATE—Continued 

WILLS  — Continued 

425.21     ?ub lie at ion 

There   is  no  requirement  in   the   Indian 
probate  regulations   or   the   applicable 
statutes   that   the   testator,    at   the    time 

of  the  execution  of  his  will,    "publish" 
Che  same  by  openly  declaring  it    to  be 
his   last  will   and    testament. 

Estate  of  William  Cecil  Robedeaux.    1  IBIA  106 

(July  20,    1971)  78  I.  D.   234 

425.25  Re  v  o£at_  i  on 

The  concept  of  revival  of  previously  revoked 
wills  is  cognizable  in  Indian  probate  cases 

and  where  it  appears  that  the  Indian  testa- 
tor Intended  to  republish  by  codicil  a  will 

which  had  been  revoked  by  a  subsequent  will, 
the  earlier  will  is  deemed  to  have  been 

revived  by  the  codicil  and  the  intervening 
will  revoked  by  the  codicil. 

Estate  of  Charles  Track,  a/k/a  Charles  Afraid 
of  his  Track  (Deceased  Fort  Peck  Allottee  No. 

1106.  Probate  No.  K-61-69-S),  1  IBIA  216 
(Mar.  15,  1972)  79  I.D.  83 

425,28  Testamentary_Capac  i  t£ 

The  burden  of  proof  as   to   testamentary 
incapacity   in  Indian  probate   proceedings 
Is  on  those   contesting   the  will,    and   an 
Indian  is  not  deemed   to  be   incompetent   to 
make  a  will  by  virtue   of  his  being  unable   to 
manage  his  own  property,  or  business   affairs 
or  by   appointment  of  a  guardian   for  him. 

Estate  of  William  Cecil  Robedeaux,    1  IBIA  106 

(July  20,    1971)  78  I.D.   234 

INDIAN  PROBATE—Continued 

WILLS  — Continued 

425 .  28     T est ame nt ar y_  C  ap a c  i^t^  — Continued 

425.28.0     Generally 
Where  a  will,  rational  on  its  face,  is  shown  to 

have  been  executed  in  legal  form,  the  law  pre- 
sumes the  testamentary  capacity  of  the  testator, 

that  the  will  speaks  his  wishes,  and  in  order 
to  overcome  such  will,  the  evidence  must  be 
clear,  cogent  and  convincing.   At  the  time  the 
will  is  executed  the  testator  must  have 

sufficient  mind  and  memory  to  understand  the 
transaction  in  which  he  is  then  engaged,  to 
comprehend  generally  the  nature  and  extent 
of  the  property  which  constitutes  his  estate 
and  of  which  he  is  contemplating  disposition, 
and  to  recollect  the  objects  of  his  bounty. 

Testamentary  capacity  is  a  question  of  fact  to 

be  determined  upon  the  evidence  in  the  indi- 
vidual case.   No  general  rule  can  be  devised 

which  would  be  a  satisfactory  standard  for  the 
determination  of  the  issue  in  all  cases. 

Estate  of  John  S.  Ramsey  (Wap  Tose  Note) 
(Nez  Perce  Allottee  No.  853,  Deceased), 
2  IBIA  237  (Apr.  17,  1974)   81  I.D.  197 

425.28.1  Alcohol 

Evidence  that  decedent  was  a  chronic  alcoholic, 
but  fails  to  establish  that  decedent  had 

suffered  damage  to  his  brain  to  the  degree 
that  his  memory  or  ability  to  reason  was 
affected,  or  which  fails  to  establish  that 

he  was  intoxicated  at  the  time  of  executing 
his  will,  is  insufficient  to  rebut  the 

testimony  of  attesting  witnesses  concerning 
the  testamentary  capacity  of  the  deceased. 

Estate  of  Noctusie  (Willie)  Whiz  (Deceased 
Yakima  Allottee  No.  124-3112).  3  IBIA  161 
(Nov.  19.  1974)  81  I.D.  657 

The  burden  of  proof  as  to  testamentary  incapacity 

in  Indian  probate  proceedings  is  on  those  con- 
testing the  will,  and  an  aged  Indian  is  not 

deemed  to  be  incapacitated  from  making  a  valid 

will  by  being  unable  to  manage  her  own  affairs, 

or  by  failing  or  defective  memory,  failure  to 

recognize  old  friends,  relatives,  or  members 
of  the  testatrix's  family  if  they  do  not  affect 
the  execution  of  the  will. 

Testamentary  competency  requires  that  the  test
atrix 

have  the  mental  capacity  to  understand  the  nature 

of  the  act  in  which  she  was  engaged,  knows  the 

nature  of  her  property,  the  natural  objects  of 

her  bounty  and  the  •distribution' she  desired  to 
make  of  her  property. 

Estate  of  Habah  or  Mrs.  Sam  Gray,  2  IBIA  88 

(Oct.  31,  1973) 

425.30  Undue  Inf luenc e 

In  Indian  probate  proceedings,  proof  of 
undue  influence  in  the  execution  of  a 

will  must  be  so  substantial  that  the 

judges  of  fact,  having  a  proper  under- 
standing of  what  undue  influence  is, 

may  perceive  by  whom  and  in  what  manner 
it  has  been  exercised,  and  what  effect 
It  has  upon  the  will. 

To  Invalidate  an  Indian  will  because  of 
undue  influence,  it  must  be  shown:   (1) 

that  the  decedent  was  susceptible  to 

being  dominated  by  another;  (2)  that 

the  person  allegedly  influencing  the 
decedent  in  the  execution  of  the  will 

was  capable  of  controlling  his  mind 
and  actions;  (3)  that  such  person,  at 
the  time  of  the  testamentary  act,  did 

exert  influence  upon  the  decedent  of 
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INDIAN  PROBATE—Continued 

WILLS  — Continued 

425.30     Undue  Influence    — Continued 

INDIAN  PROBATE--Continued 
WILLS  — Continued 

425.32  Witnesses,  Attesting 

a  nature  calculated  to  Induce  or 
coerce  him  to  make  a  will  contrary  to 
his  own  desires;  and  (4)  that  the  will 

Is  contrary  to  the  decedent's  own  desires. 

Estate  of  William  Cecil  Robedeaux,  1  1BIA  106 

(July  20,  1971)  78  I.  D.  234 

Applicable  Departmental  regulations  do  not  require 
that  the  testatrix  request  the  attesting  witness 

to  sign  as  such. 

Applicable  Departmental  regulations  do  not  require 
the  attesting  witness  to  know  the  language  of 
the  testatrix.   The  witness  is  merely  required 

to  know  that  he  or  she  is  acting  as  an  attest- 

ing witness. 

In  Indian  probate  proceedings,  proof  of  undue 
influence  in  the  execution  of  a  will  must  be  so 

substantial  that  the  judges  of  fact,  having  a 

proper  understanding  of  what  undue  influence 
is,  may  perceive  by  whom  and  in  what  manner 
it  has  been  exercised,  and  what  effect  it  has 

upon  the  will. 

To  invalidate  an  Indian  will  because  of  undue 

influence,  it  must  be  shown:  (1)  that  the 
decedent  was  susceptible  to  being  dominated 

by  another;  (2)  that  the  person  allegedly 
influencing  the.  decedent  in  the  execution  of 
the  will  was  capable  of  controlling  har  mind 
and  actions:  (3)  that  such  person,  at  the  time 
of  the  testamentary  act,  did  exert  influence 
upon  the  decedent  of  a  nature  calculated  to 
induce  or  coerce  her  to  make  a  will  contrary 
to  her  own  desires;  and  (4)  that  the  will  is 

contrary  to  the  decedent's  own  desires. 

Estate  of  Habah  or  Mrs.  Sam  Gray,  2  IBIA  88 
(Oct.  31,  1973) 

425.30.0  Established 

A  will  drafted  on  instructions  of  a  person  stand- 
ing in  a  confidential  relationship  with  the 

decedent  will  be  disapproved  because  of  un- 
due influence  when  the  decedent  had  no  oppor- 

tunity for  independent  advice  from  a  person  in 

a  position  to  advise  impartially  and  confiden- 
tially. 

Estate  of  Cyril  Dewey  Bocklus,  3  IBIA  277  (July  19, 
1973) 

425.30.2  Failure  to  Establish.  Opportunity 

Estate  of  Walking  Woman  .  (Olympla)  (Bearshead  or 
Red  Hat)  (Deceased  Cheyenne  Allottee),  3  IBIA  132 
(Oct.  24,  1974) 

YAKIMA  TRIBES 

435.0  Generally 

The  amendment  to  the  Yakima  Enrollment  Act  (84 

Stat.  1374)  applies  to  all  cases  not  closed  at  the 
time  the  amendment  was  enacted,  and  a  case  or 

appeal  to  the  Board  of  Indian  Appeals  is  considc 
ed  to  be  open  within  the  meaning  of  the  amend mcnt. 

Estate  of  Oscar  Ough,   Sr, 
(Mar.   25,    1971) 

1  1BLA  76 

78  I.D.105 

Under  the  Act  of  December  31,  1970  (84  Stat. 
1874);  25  U.S.C.  S  607,  it  is  necessary  that 
an  administrative  law  judge  shall  make  a 
finding. as  to  the  right  of  the  Yakima  Tribe 

to  take  the  interest  of  an  heir  or  devisee 
and  also  a  finding,  ifter  appraisal,  of 
the  fair  market  value  of  the  interest  which 
the  Tribe  elects  to  take. 

Estate  of  Morris  A.  (K)  Charles  (Yakima  Allottee 
No.  4247,  Deceased),  3  IBIA  68  (Sept.  12,  1974) 

81  I.D.  517 

Undue  Influence  is  not  shown  when  the  mere 

opportunity  existed  for  the  exercise  of 
influence  upon  the  testatrix. 

Estate  of  Noctusie  (Willie)  Whiz  (Deceased 

Yakima  Allottee  No.  124-3112),  3  IBIA  161 
(Nov.  19,  1974)  81  I.D.  657 

INDIAN  REORGANIZATION  ACT 

Under  sec.    4  of  the  Indian  Reorganization  Act  of 
June  18,    1934,    48  Stat.    984,    985;  25  U.S.C. 
sec.   464,    limiting  the  class  of  persons  to  whom 
restricted  Indian  lands  subject  to  the  Act  may  be 
devised,   a  devisee  may  take  a  devise  of  such 
lands  if  he  is  a  legal  heir  of  the  testator  or  if  he 
is  a  member  of  the  tribe  having  jurisdiction. 
over  the  lands. 

Estate  of  John  Moccasin,    IA-1395  (June  30,    1966) 
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INDIAN  REORGANIZATION  ACT 
— Continued 

Under  an  order  issued  under  section  3  of  the 
Indian  Reorganization  Act  of  1934  (48  Stat.    984, 
25  U.  S.  C.   sec.   463(a)),   restoring  surplus 

lands  to  the  San  Carlos  Apache  Tribe  but  ex- 

cluding from  restoration  "any  patented  lands 
or  any  interest  in  any  patented  lands  (including 
subsurface  interests  in  such  lands)  located 

within  the  Mineral  Strip,  "  title  to  the  subsurface 
interest  in  patented  lands  was  not  restored  to 
the  tribe  but  remained  in  the  United  States  in 
trust  for  the  Indians. 

Ownership  of  Minerals  Beneath  Certain  Patented 

L'ands  in  San  Carlos  Mineral  Strip,    M-36767 
(Nov.    1,    1967) 

A  community  of  Indians  which  the  United  States  has 
treated  as  a  distinct  entity,   placed  under  Indian 
agency  jurisdiction,  provided  with  some  degree 
of  economic  assistance  and  school,  health  and 

community  services  and,   for  the  specific  pur- 
pose of  a  rehabilitation  grant,  has  designated 

as  Burns  Community,   Paiute  Tribe,  is  a 
recognized  tribe  or  band  of  Indians  and  as  such 
is  entitled  to  adopt  a  constitution  and  charter 
under  the  Indian  Reorganization  Act. 

Status  of  Burns  Paiute  Indians  as  a  Recognized 
Band  or  Tribe  of  Indians,   M-36759  (Nov.    16,    1967) 

INDIAN  REORGANIZATION  ACT 
— Continued 

25  U.  S.  C.    sec.    470  (1964),   nor  is  it  a    "tribe, 
band  or  group     otherwise  eligible  for  such  a 
loan  under  authority  of  the  act  of  May  7,    1948, 
62  Stat.    211.   25  U.S.  C.   sec.    482(1964).     Eve. 
if  otherwise  eligible,   such  a  loan  could  not  be 
made  for  the  purpose  of  enabling  it  to  attempt 
to  secure  the  passage  of  congressional  legisla- 
tion. 

Eligibility  of  Alaska  Federation  of  Natives  for 
Loan  from  Revolving  Fund  for  Loans,    M-36772 

(July  8,    1968)    

The  occurrence  of  an  election  at  which  the  voters 
choose  to  make  the  provisions  of  the  Indian 

Reorganization  Act  applicable  on  a  given  reser- 
vation does  not  mean  that  the  Indians  having 

rights  in  the  reservation  must  organize  there- 
under. 

The  occurrence  of  an  election  to  determine  the 

applicability  of  the  Indian  Reorganization  Act 
to  the  Ozette  Reservation  did  not  change  or  in 
any  way  affect  the  interests  of  the  Indian 
beneficiaries  named  in  the  1893  executive 

order  establishing  the  reservation. 

Status  of  the  Ozette  Indian  Reservation,   Wash- 
ington,   M-36456  (Supp.  )  (Feb.    18,    1969) 

76  I.D.    14 
Where  the  electors  of  a  tribe  adopted  a  constitution 

under  the  Indian  Reorganization  Act,   48  Stat. 
984,  a  provision  thereof  was  to  be  interpreted 
in  accordance  with  its  plain  meaning  unless  the 
intent  of  the  electors  was  shown  clearly  to  have 
been  otherwise. 

Makah  Referendum  Petition,   M-36760  (Nov.   22, 
1967) 

Loans  from  the  revolving  fund  established  pursuant 
to  section  10  of  the  Indian  Reorganization  Act 
of  June  18,    1934,   48  Stat.    986,   as  amended, 
25  U.S.  C.    sec.    470  (1964),   may  be  made  only 
to  organized  Indian  tribes  which  have  received 
charters  of  incorporation  pursuant  to  section 
17  of  that  act,   or  to  tribes,   bands,  and  groups 
made  eligible  by  the  act  of  May  7,    1948,    62 
Stat.    211,   25  U.S.  C.    sec.    482(1964). 

Loans  from  the  revolving  fund  established  pur- 
suant to  section  10  of  the  Indian  Reorganization 

Act  of  June  18,  1934,  48  Stat.  986,  as  amended, 
25  U.S.  C.  sec.  470  (1964)  may  not  be  made 
for  the  purpose  of  financing  an  activity  intended 
to  influence  the  passage  of  congressional  legis- lation. 

The  Alaska  Federation  of  Natives  is  not  an  "Indian 

chartered  corporation"  and  is  not  eligible  for  a 
loan  from  the  revolving  fund  established  pur- 

suant to  section  10  of  the  Indian  Reorganization 
Act  of  June  10,    1934,   48  Stat.    986,   as  amended. 

The  proviso  clause  of  Section  7  of  the  Act  of  June 

26,1936,   ch.   831,49  Stat.    1967  ( which  requires 
that  proceeds  from  mineral  deposits  underlying 
lands  purchased  with  funds  appropriated  pursuant 
thereto  be  credited  to  a  special  revenue  account 

for  use  in  acquiring  lands  for  and  making  loans  to 
Indians  in  Oklahoma),  is  applicable  only  to  pro- 

ceeds from  mineral  deposits  underlying  lands  for 
which  the  consideration  was  derived  from  such 

appropriated  funds;  accordingly,    lands  acquired 
by  gift  or  purchased  with  tribal  funds  are  not  sub- 

ject to  that  proviso. 

To  the  extent  that  offsets,    which  were  claimed  bythe 
United  States  for  sums  paid  to  or  on  behalf  of  the 
Choctaw  Nation  as  reflected  by  a  stipulation  ap- 

proved by  the  Indian  ClaimsCommissionin  Docket 
No.  16  on  July  14,    1950,    represented  funds  used 
to  acquire  trust  title  to  parcels  of  land  for  the 
Choctaw  Tribe  pursuant  to  the  Acts  of  June  13, 
1934.   ch.    576,   48  Stat.    984,   and  of  June  26,  1936, 
ch.   831,   49  Stat.    1967,   the  proceeds  from  miner- 

al deposits    underlying  said  parcels,    arising  from 
exploitation  of  such  lands  for  minerals  on  and 
after  July  14,    1950,    have  been  since  that  date  and 

now  are  properly  cre'ditable  to  the  tribe  instead 
of  the  special  revenue  account  established, 
pursuant  to  Section  7  of  said  1936  Act,   for  use  in 
acquiring  lands  for,    and  making  loans  to,  Indians 
in  Oklahoma. 
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To  the  extent  that  the  proviso  clause  of  Section  7  of 
the  Act  of  June  26,    1936,   ch.   831,  49  Stat.   1967 
(which  requires  that  proceeds  from  mineral 
deposits  underlying  lands  purchased  with  funds 
appropriated  pursuant  thereto  be  credited  to  a 
special  revenue  account  for  use  in  acquiring 
lands  for  and  making  loans  to  Indians  in 
Oklahoma),   was,   on  the  date  of  enactment  of  the 

Act  of  August  25,    1959,   Public  Law  No.    86-192, 
73  Stat.   420  (Choctaw  Termination  Act),   applica- 

ble to  proceeds  from  such  parcels  theretofore 
purchased  in  trust  for  the  Choctaw  Tribe,    said 
proviso  remained  applicable  thereto  upon  enact- 

ment of  the  latter  statute,    inasmuch  as  the  pur- 
pose of  the  latter  statute  was  to  discontinue 

earlier  statutory  authorization  to  acquire  addi- 
tional parcels  of  land  for  the  Choctaw  Tribe  and 

its  members,   but  did  not  have  the  effect  of 
altering  the  status  of  lands  theretofore  acquired 
under  such  authority. 

Disposition  of  Proceeds  From  Royalties,   Bonuses, 
and  Other  Revenues  Derived  From  Mineral  Deposits 
Underlying  Lands  Purchased  in  Oklahoma  for  the 
Choctaw  Tribe  Under  Authority  of  the  Act  of  June 
26,    1936,    ch.    831,    49  Stat.    1967,    M-36791 
(Oct.    31,    1969)         76  I.  D.  313 

Until  school  sections  which  either  "shall  be  granted" 
or  "are  hereby  granted"  to  states  from  lands  on 
Indian  reservations  have  been  surveyed,    title  does 
not  pass  from  the  United  States  to  the  state.    Such 
school  sections,    while  unsurveyed,    remain  subject 

to  the  Indians'  historic  right  of  occupancy  until  that 
occupancy  is  extinguished  by  the  United  States. 
If  that  right  is  never  extinguished,    it  must  still 
exist.     So  the  United  States  continues  to  hold  title 
to  such  sections  in  trust  for  the  Indians,    and  the 

Indians  continue  to  enjoy  their  aboriginal  right  of 
occupancy  in  those  sections  under  that  trust. 

INDIAN  REORGANIZATION  ACT 
— Continued 

The  Twenty-Sixth  Amendment  to  the  Constitution, 

providing,   inter  alia,  that  "the  United  States" 
shall  not  deny  or  abridge  the  right  of  eighteen- 

year-olds  to  vote,   applies  to  Indian  tribes'  elec- 
tions  called  by  the  Secretary  pursuant  to  the 
Indian  Reorganization  Act  or  other  act,   but,  be 
cause  of  the  fundamental  right  of  a  tribe  to  govei 
itself,   the  amendment  does  not  apply  to  Indian 
tribes  in  purely  tribal  elections. 

The  Eighteen-Year-Old   Vote  Amendment  as  Appliei 
to  Indian  Tribes,    M-36840  (Nov.    9,    1971)    ?8i,p,] 

INDIAN  TRIBES 

(See  also  Indian  Probate) 

Ownership  of  Unsurveyed  School  Lands  Within  the 
Flathead  Indian  Reservation,    M -36827  (July  2,    1971] 

When  a  group  of  Indians  constitutes  an  historic  
"tribe" 

or  "organized  band"  within  the  meaning  of  section  19 

of  the  Indian  Reorganization  Act,    and  if  it  did  not 

vote  to  reject  the  provisions  of  the  Indian  Reorgani- 

zation Act,   then  the  United  States  may  acquire  land 

for  it  under  section  5  of  the  Indian  Reorganization 

Act,    and  it  may  thereafter  organize  under  section 
16  of  the  Indian  Reorganization  Act. 

Organization  of  the  Nooksack  Indians  Under 
 th-?  Reor- 

•gSnUation  Act,    M-36833(Aug.    13.    1971) 

GENERALLY 

Where  the  Navajo  tribe  of  Indians  has  protested 
against  issuance  of  a  patent  to  the  State  of 
Utah  under  the  act  of  June  21,    1934,  to 
numbered  sections  which  the  State  claims 

as  having  vested  in  it  pursuant  to  the  grant 
for  school  purposes  under  its  enabling  Act 
and  the  Tribe  has  requested  a  hearing 
alleging  that  the  vesting  of  title  in  the  State 
under  the  grant  was  precluded  by  occupancy 
of  the  sections  by  Navajo  Indians  and  that 
title  is  now  in  the  Tribe  pursuant  to  acts  of 

Congress,   a  hearing  will  be  ordered  for  the 
purpose  of  receiving  evidence  as  to  the  full 
extent  and  nature  of  the  occupancy  alleged 
by  the  Tribe  in  order  to  make  an  informed 
and  definitive  determination  of  the  question 
as  to  when,   if  ever,   title  did  vest  in  the  State. 

Navajo  Tribe  of  Indians  v.  State  of  Utah,  A-28670 
(Aug.    25,    1965)  72  I.  D.    361 

The  distinction  between  Indian  tribal  actions  sub- 

ject to  "review"  and  those  subject  to  "approval" 
is,   generally,   that  the  requirement  of  review  is 

imposed  by  the  tribal  constitution  while  the  re- 
quirement of  approval  is  mandated  by  statute 

or  regulations. 

Discrimination  Against  Qglala  Sioux  Tribal  Mem- 
bers of  Less  Than  One-Quarter  Indian  Blood  and 

Against  Female  Members  Married  to  Non- Members, 
IA- 1654  (on  Reconsideration)  (Nov.    2,    1967) 
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A  community  of  Indians  which  the  United  States  has 
treated  as  a  distinct  entity,  placed  under  Indian 
agency  jurisdiction,  provided  with  some  degree 
of  economic  assistance  and  school,  health  and 

community  services  and,   for  the  specific  pur- 
pose of  a  rehabilitation  grant,  has  designated 

as  Burns  Community,   Paiute  Tribe,   is  a 
recognized  tribe  or  band  of  Indians  and  as  such 
is  entitled  to  adopt  a  constitution  and  charter 
under  the  Indian  Reorganization  Act. 

Status  of  Burns  Paiute  Indians  as  a  Recognized 

Band  or  Tribe  of  Indians,   M-36759  (Nov.    16,    1967) 

to  resurvey  the  western  boundary  of  a  reserva- 
tion established  in  1870,  will  be  denied  where 

issue  involved  in  proceeding  is  whether  the  land 
involved  was  of  such  character,   legal  and  phys- 

ical, and  so  located  in  1850  as  to  have  passed 
to  the  state  at  that  time  under  the  Swamp  Land 
Act;  provided  that,   should  issue  of  location  of 
the  boundary  of  the  reserve  created  in  1870 
become  involved  in  proceeding,  the  incumbent 

Deputy  Solicitor  will  not  participate  in  its  de- termination. 

In  the  Matter  of  Land  Classification  State  of  Cali- 
fornia, Applicant,  A-31022  (Jan.   23,    1969) 

Where  the  electors  of  a  tribe  adopted  a  constitution 
under  the  Indian  Reorganization  Act,   48  Stat. 
984,  a  provision  thereof  was  to  be  interpreted 
in  accordance  with  its  plain  meaning  unless  the 
intent  of  the  electors  was  shown  clearly  to  have 
been  otherwise. 

Makah  Referendum  Petition,   M-36760  (Nov.   22, 
1967) 

Where  a  State  applies  for  land  under  the  provisions 
of  the  Swamp  Land  Act,   and  after  hearing  the 
examiner  holds  that  certain  lands  are  subject 
to  grant  under  the  act,  and  where,   after  the  de- 

cision of  the  hearing  examiner  is  appealed  by 
the  Regional  Solicitor  on  behalf  of  the  State 
Director,   Bureau  of  Land  Management,  an 
Indian  Tribe  files  a  petition  to  intervene  in  the 
the  proceeding,  the  petition  will  be  granted 
where  the  Tribe  demonstrates  that  it  has  an 

interest  in  the  outcome  of  the  proceeding. 

In  the  Matter  of  Land  Classification  State  of  Cali- 

fornia,  Applicant,   A-31022  (Aug.    14,    1968) 

After  intervention  by  Indian  tribe  in  adjudication 
proceeding  within  the  Department  of  the  Interior 

arising  out  of  state's  application  to  have  land 
patented  to  it  under  Swamp  Land  Act,    state's 
motion  to  dismiss  intervention  on  ground  of 
contumacious  refusal  of  counsel  for  tribe  to 

comply  with  procedural  orders  issued  in  the  pro- 
ceeding will  be  denied  for  the  present  in  order  to 

give  tribe  every  reasonable  opportunity  to  partic- 
ipate in  the  proceeding. 

Indian  tribe's  petition  to  disqualify  Deputy  Solicitor 
from  further  participating  in  adjudication  pro- 

ceeding within  the  Department  of  the  Interior  in 
which  it  has  been  allowed  to  intervene  on  ground 
that,   in  previous  capacity  as  Associate  Solicitor 
for  Indian  Affairs,  he  rendered  an  opinion  to  the 
Commissioner  of  Indian  Affairs  that  he  saw  no 

legal  justification  to  recommend  to  the  Secretary 
that  the  Bureau  of  Land  Management  be  directed 

The  power  to  create  and  charter  corporations  is 
inherent  in  the  sovereignty  of  an  Indian  tribe 

and  may  be  implied  in  and  incidental  to  the  ex- 
press powers  granted  to  a  tribal  council  by  its 

constitution. 

A  corporation  chartered  by  an  Indian  tribe  would 
be  treated  as  a  foreign  corporation  by  the  state 
in  which  the  tribe  is  located  if  the  activities 

of  the  corporation  fell  outside  the  area  of  ex- 
clusive tribal  jurisdiction. 

Standing  Rock  Sioux  Development  Corporation, 
M-36781  (Aug.   25,   1969) 

The  cession  of  unallotted  lands  by  the  Yankton 
Sioux  Tribe  by  the  Agreement  of  Dec.    31,    1892, 
as  ratified  by  the  act  of  Aug.    15,    1894,    28  Stat. 
314  diminished  the  area  over  which  the  tribe 

might  exercise  its  authority  but  did  not  other- 
wise terminate  legislative  authority  of  the 

tribe;  the  tribe  retained  inherent  authority  to 
administer  justice  through  a  tribal  court. 

Authority  of  Yankton  Sioux  Tribe  of  South  Dakota 
to  Establish  a  Tribal  Court,    M-36783  (Sept.    10, 

The  authority  to  direct  the  employment  of  Federal 
employees  which  the  Secretary  of  the  Interior 
may  delegate  to  an  Indian  tribe  pursuant  to  the 
provisions  of  R.  S.   sec.    2072,   25  U.S.  C.    sec.  48 
(1964),   is  that  authority  related  to  the  direction 
of  employees  and  within  the  general  range  of  the 
duties  of  their  employment. 

The  authority  to  direct  the  employment  of  Federal 
employees  which  the  Secretary  of  the  Interior 
may  delegate  to  an  Indian  tribe  pursuant  to  the 
provisions  of  R.   S.   sec.   2072,   25  U.S.  C.  sec.  48 
(1964),   may  not  include  authority  to  employ,   pro- 

mote,  or  evaluate  the  performance  of  employees, 
nor  authority  to  approve  the  alienation  cf  rights  in 
trust  property,   nor  authority  over  Individual 
Indian  Money  accounts,   nor  authority  to  expend 
or  encumber  appropriated  Federal  funds;  nor 
authority  to  review  or  approve  tribal  actions,   nor 
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authority  which  would  abrogate  employee  rights 
granted  by  Executive  order  or  regulation,   nor 
authority  to  issue,   amend,   or.  waive  Federal 
regulations. 

Authority  of  the  Bureau  of  Indian  Affairs  to   
Transfer  To  An  Indian  Tribe  the  Direction  of   
Federal  Employees  Pursuant  to  the  Provisions 
ofR.S.   Sec.    2072,    25  U.S.  C.   Sec.   48,    M-36803 
(Apr.   3,    1970)  77  I.  D.  49 

Indian  tribes  generally  do  not  possess  criminal 
jurisdiction  over  Non-Indians  unless  there  still 
remains  in  force  a  treaty  provision  whereby  a 

tribe  acquired  "exclusive  jurisdiction  over  such 
offenses''  as  provided  by  section  1152,    Title   18, 
United  S'ates  Code.     While  that  reference  to  ex- 

clusive tribal  jurisdiction  still  appears  in  sec- 
tion 1152,    it  is  doubtful  that  any  such  jurisdic- 
tion has  survived  since,    though  initially  some 

treaties  may  have  granted  criminal  jurisdiction 
over  Non  -Indians,    later  treaty  provisions 
usually  required  the  tribes  to  seize  and  sur- 

render offenders  to  designated  Federal  officials. 

Criminal  Jurisdiction  of  Indian  Tribes  Over  Non- 

Indians,    M-36810  (August  10,    1970)    77  I.  d.    113 

A  subordinate  tribal  entity  or  tribal  member  li- 
censed by  the  Chippewa  Cree  Tribe  to  operate 

a  liquor  establishment  on  the  Rocky  Boy's  Res- 
ervation does  not  have  to  obtain  a  state  liquor 

license. 

Applicability  of  the  Liquor  Laws  of  the  State  of 

Montana  on  the  Rocky  Boy's  Reservation,    M-36815 
(Feb.    3.    1971)  78  I.  D.  39 

Utah  game  laws  apply  to  non-Indians  who  hunt,    even 

with  the  tribe's  permission,    on  the  Uintah  and 
Ouray  Indian  Reservation.    Thus,    non-Indians 

cannot  hunt  on  the  reservation  without  procuring 
a  state  license,    even  though  they  may  be  licensed 
by  the  tribe  to  do  so. 

Criminal  Jurisdiction  of  Utah  Over  Non-Indians 

Hunting  on  the  Uintah  and  Ouray  Reservation  in  Vio- 
lation of  State  Law,   M-36813  (Mar.    Z9,    1971) 

78  I.  D.101 

Considering  that  the  Nooksack  Indians  were  allowed  to 
vote  under  section  18  of  the  Indian  Reorganization 
Act,    and  voted  in  favor  of  it;  that  they  received  a 
relief  and  rehabilitation  grant  in   1938  through  a 
trust  agreement  with  the  Commissioner  of  Indian 
Affairs;  that  the  Nooksack  Tribal  Council  requested 
the  termination  of  that  agreement,    which  termination 
was  approved  by  the  Bureau  of  Indian  Affairs;  that 
the  traditional  tribal  council  has  continued  to  exer- 

cise certain  responsibilities  on  behalf  of  the  inter- 
ests of  the  group;  and  that  the  Lummi  Tribe  may 

INDIAN  TRIBES — Continued 
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recognize  the  Nooksacks  as  a  separate  "tribe";- 
the  Nooksack  Indians  constitute  a  "tribe"    within  th 
meaning. of  section  19  of  the  Indian  Reorganization 

Act.   Solicitor's  Opinion,    M-35013  (December  9, 
1947),    which  reached  a  contrary  conclusion,   was 
based  on  other  evidence. 

Organization  of  the  Nooksack  Indians  Under  the  Reor- 
ganization Act,    M-36833  (Aug.    13,    1971) 

The  provisions  of  the  Act  of  July  18,  1966,  28  U.S.C. 

§§  2415  and  2416,  limit  the  time  in  which  the 

United  States  may  file  suits  on  behalf  of  Indians 
and  Indian  tribes  which  seek  any  of  the  remedies 
specified  in  the  Act.   The  Act  does  not  apply  to 

suits  brought  by  tribes  or  individuals  without 
the  assistance  of  the  federal  government,  but  such 

suits,  unless  they  are  to  quiet  title  to  trust  or 
restricted  land,  are  subject  to  the  statute  of 
limitation  applicable  generally. 

Effect  of  28  U.S.C.  §§  2415  and  2416  on  Actions 

Brought  by  United  States  for  Benefit  of  Indians 
and  Actions  Brought  by  Individual  Indians  or 

Indian  Tribes,  M-36861  (Feb.  22,  1973) 
80  I.D.  220 

"Delegation."   The  use  of  the  cerm  "delegation"  in 
Solicitor's  Opinion,  M-36803  (Apr.  3,  1970),  77 
I.D.  50,  interpreting  25  U.S.C.  §  48  allowing 

Indian  tribes  to  "***  be  given  ***"  direction 
over  Federal  employees,  does  not  add  substances 

to  the  argument  that  the  statute  is  an  uncon- 
stitutional delegation  of  authority  prohibited 

bv  Schechter  Poultry  v.  United  States,  295  U.S. 
495  (1935). 

Use  of  Term  "Delegation"  in  Opinion  M-36803, 
77  I.D.  50  (1970),  M-36803  (Supp.)  (Feb.  22,  1973) 

80  I.D.  218 

The  Navajo  Tribe  of  Indians  has  standing  within 
the  Department  of  the  interior  to  contest  or 
protest  against  the  issuance  of  a  confirmatory 
patent  to  the  State  of  Utah  for  school  sections 
within  the  exterior  boundary  of  the  reservation 
for  the  Tribe. 

Navajo  Tribe  of  Indians  v.  State  of  Utah,  12  IBLA  1 
(June  29,  1973)  80  I.D.  441 

Ordinances  or  resolutions  passed  under  a  pop- 
ular referendum  of  the  general  membership 

of  the  tribe  cannot  override,  supplant, 

or  compromise  restraints  contained  in  a 
tribe's  constitution  and  charter. 

Administrative  Appeal  of  Margaret  Phillips 
Bllxt  v.  Area  Director,  Billings,  2  IBIA  295 

(May  16,  1974)  81  I.D.  281 
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ALASKAN  GROUPS 

A  native  village  in  Alaska  can  contract  for  a  claims 

attorney  by  action  of  a  general  meeting  of  the 

village  (or  its  governing  body,  if  it  is  specifi- 
cally authorized  to  enter  into  attorney  contracts 

for  the  village),   but  only  after  approval  of  the 

Secretary  of  the  Interior  or  his  authorized 
representative. 

A  native  village  in  Alaska  recognized  as  having 

relations  with  the  Federal  Government  has  the 

exclusive  privilege  of  prosecuting  a  village 

claims  against  the  United  States  under  the  Indian 

Claims  Commission  Act  (25  U.  S.  C.   sec.    70i), 

and  individual  members  of  the  village  cannot 

make  a  representative  claims  attorney  contract 

to  prosecute  the  village's  claims. 

Ahtna  Tanah  Ninnah  Association  (Copper  River 
Indian  Land  Association),  in  Alaska  is  not  a 

recognized  tribe  or  band  of  Indians  and  has  no 

authority  to  execute  an  attorney  contract  sub- 

ject to  R.  S.   sec.   2103,  as  amended,   25  U.  S.  C. 
sec.   81  (1964). 

The  Arctic  Slope  Native  Association 
 in  Alaska-  is 

not  a  recognized  tribe  or  band  of  Indian
s  and 

has  no  authority  to  execute  an  attorney 
 con- 

tract subject  to  R.  S.   sec.   2103,   as  amended. 
25  U.S.C.   sec.    81  (1964). 

Approval  of  Claims  Attorney  Contracts  o
f  Arctic 

Slope  Native  Association  and  Ahtna  Tanah  Nin
nah 

A^TaTTon  (Copper  River  Indian  Land  Ass
ocia- 

tion),M-36744  (Apr.    8,    1968) 

The  Alaska  Federation  of  Natives  is  not  an  "Indian 
chartered  corporation"  and  is  not  eligible  for  a 
loan  from  the  revolving  fund  established  pur- 

suant to  section  10  of  the  Indian  Reorganization 
Act  of  June  10,    1934,   48  Stat.    986,   as  amended, 

25  U.  S.  C.   sec.   470  (1964),   nor  is  it  a  "tribe, 
band  or  group"  otherwise  eligible  for  such  a 
loan  under  aut   ority  of  the  act  of  May  7,    1948, 
62  Stat.    211.   25  U.S.C.    sec.   482(1964).     Even 
if  otherwise  eligible,   such  a  loan  could  not  be 
made  for  the  purpose  of  enabling  it  to  attempt 

to  secure  the  passage  of  congressional  legisla- 
tion. 

Eligibility  of  Alaska  Federation  of  Natives  for 
Loan  from  Revolving  Fund  for  Loans.    M-36772 
(July  8,    1968) 

ATTORNEYS 

A  native  village  in  Alaska  can  contract  for  a  claims 
attorney  by  action  of  a  general  meeting  of  the 

village  (or  its  governing  body,  if  it  is  specifi- 
cally authorized  to  enter  into  attorney  contracts 

for  the  village),  but  only  after  approval  of  the 
Secretary  of  the  Interior  or  his  authorized 
representative. 

attorneys  — Continued 

A  native  village  in  Alaska  recognized  as  having 
relations  with  the  Federal  Government  has  the 

exclusive  privilege  of  prosecuting  a  village 
claims  against  the  United  States  under  the  Indian 
Claims  Commission  Act  (25  U.S.C.   sec.    70i), 
and  individual  members  of  the  village  cannot 
make  a  representative  claims  attorney  contract 

to  prosecute  the  village's  claims. 

Ahtna  Tanah  Ninnah  Association  (Copper  River 
Indian  Land  Association)  in  Alaska  is  not  a 
recognized  tribe  or  band  of  Indians  and  has  no 

authority  to  execute"  an  attorney  contract  sub- 
ject to  R.  S.   sec.    2103,  as  amended,   25  U.  S.  C. 

sec.   81  (1964). 

The  Arctic  Slope  Native  Association  in  Alaska-  is 
not  a  recognized  tribe  or  band  of  Indians  and 
has  no  authority  to  execute  an  attorney  con- 

tract subject  to  R.  S.   sec.    2103,   as  amended, 
25  U.S.C.   sec.   81  (1964). 

Approval  of  Claims  Attorney  Contracts  of  Arctic 
Slope  Native  Association  and  Ahtna  Tanah  Ntnnah 

Association  (Copper  River  Indian  Land  Associa- 
tion), M-36744  (Apr.    8.    1968) 

As   secretarial   approval  of   compromise  settlements  of 
tribal  claims  against   the  United   States  are  not 
required  by  statute,    tribal   claims  attorney  con- 

tracts which  provide   for   such  secretarial   approval 
should  be  modified   so  as  not   to  require   secretarial 
approval  of   compromise   settlements   in  which   the 
Secretary   is  a  "real   party  defendant"   since   in 
those   situations   it  would  be  clear  breach  of   his 
fiduciary  obligation  to  counsel  a   tribe   in  the 
prosecution  and   settlement  of    its   claim  while  at 
the  same   time  defending  against   the  claim. 

Tribal  Claims  Attorney  Contracts;    "Approval   of 
Settlement"   Provisions,    M-36855    (June   2,    1972) 

CONTRACTS 

The  Assiniboine  and  Sioux  Tribes  of  the  Fort  Peck 
Indian  Reservation  and  other  tribes  which 
function  as  local  governments  may  qualify  as 
preference  customers  under  section  9(c)  of  the 
Reclamation  Project  Act  of  1939  which  gives 
preferential  status  for  the  purchase  of  power 
to  municipalities  and  other  public  corporations 
or  agencies  and  to  cooperatives  and  other  non- 

profit organizations  financed  wholly  or  partly 
by  loans  made  pursuant  to  the  Rural  Electrifica- 

tion Act  of  1936. 

Indian  Tribes  as  Preference  Customers  Under 
Section  9(c)  of  the  Reclamation  Project  Act  of  1939, 
M-36771  (July  25;    1967) 
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A  native  village  in  Alaska  can  contract  for  a  claims 
attorney  by  action  of  a  general  meeting  of  the 

village  (or  its  governing  body,  if  it  is  specifi- 
cally authorized  to  enter  into  attorney  contracts 

for  the  village),  but  only  after  approval  of  the 
Secretary  of  the  Interior  or  his  authorized 
representative. 

A  native  village  in  Alaska  recognized  as  having 
relations  with  the  Federal  Government  has  the 

exclusive  privilege  of  prosecuting  a  village 
claims  against  the  United  States  under  the  Indian 
Claims  Commission  Act  (25  U.  S.  C.   sec.    70i), 
and  individual  members  of  the  village  cannot 
make  a  representative  claims  attorney  contract 

to  prosecute  the  village's  claims. 

Ahtna  Tanah  Ninnah  Association  (Copper  River 
Indian  Land  Association),  in  Alaska  is  not  a 

recognized  tribe  or  band  of  Indians  and  has  no 

authority  to  execute  an  attorney  contract  sub- 
ject to  R.S.   sec.    2103,  as  amended,   25  U.  S.  C. 

sec.   81  (1964). 

The  Arctic  Slope  Native  Association  in  Alaska  is 

not  a  recognized  tribe  or  band  of  Indians  and 

has  no  authority  to  execute  an  attorney  con- 
tract subject  to  R.S.   sec.    2103,   as  amended, 

25  U.S.  C.   sec.   81  (1964). 

Approval  of  Claims  Attorney  Contracts  of  Arctic 

Slope  Native  Association  and  Ahtna  Tanah  Ntnnah 

Association  (Copper  River  Indian  Land  Associa- 
tion),M-36744  (Apr.    8,    1968) 

Generally. 

As  secretarial  approval  of  compromise'  settlements  of tribal  claims  against  the  United  States  are  not 

required  by  statute,  tribal  claims  attorney  con- 
tracts which  provide  for  such  secretarial  approval 

should  be  modified  so  as  not  to  require  secretarial 

approval  of  compromise  settlements  in  which  the 

Secretary  is  a  "real  party  defendant"  since  in 
those  situations  it  would  be  clear  breach  of  his 

fiduciary  obligation  to  counsel  a  tribe  in  the 
prosecution  and  settlement  of  its  claim  while  at 
the  same  time  defending  against  the  claim. 

Tribal  Claims  Attorney  Contracts;  "Approval  of 
Settlement"  Provisions,  M-36855  (June  2,  1972) 

INDIAN  TRIBES — Continued 

ENROLLMENT  — Continued 

blood  of  their  acknowledged  or  putative  father,  su( 
classification  was  not  based  upon  an  essential  re 
quirement  of  an  Indian  tribe,  served  no  rational  pu 
pose  and  abrogated  a  fundamental  right  of  member 
ship  and  was  therefore  repugnant  to  the  equal  pro 
tection  clause  of  Section  202,  subsection  (8),  of  the 
CivilRights  Act  of  April  11,  1968,  82Stat.  77, 

25  U.  S.  C.  sec.  1302  and  void  and  of  no  effect. 

Classification  of  Persons  as  Illegitimate  for  Purpose 
of  Exclusion  From  Tribal  Member  ship  Repugnant  to 

Civil  Rights  Act  of  1  %8  and  Therefore  Void.  M-36793 
(Dec.    10,    1969)  76  1.  D.    353 

The  enrollment  actions  of  a  tribal  enrollment  com- 
mittee and  a  tribal  council,   acting  under  a  duly 

adopted  and  approved  tribal  constitution  that  does 
not  provide  for  review  by  the  Secretary,  and  in 
the  absence  of  an  applicable  act  of  Congress,  are 
fi.'ial  insofar  as  they  relate  solely  to  tribal  ques- tions. 

Appeal  by  the  Confederated  Salish  and  Kootenai 
Tribes  of  the  Flathead  Reservation,  in  the  Matter 
Of  the  Enrollment  of  Mrs.   Elverna  Y.  Clairmont 

Baciarelli,  IA-1972-X- (Aug.   25,   1970) 
77  I.D.    116 

ENROLLMENT  APPEALS 

Once  a  tribal  council  acts  to  deny  a  person's  appli- 
cation for  enrollment,  and  there  is  no  provision 

in  the  tribal  constitution  or  in  an  applicable  act 
of  Congress  for  appeal  of  that  determination  to 
the  Secretary,  there  exists  jurisdiction  in  the 

Secretiry  to  review  only  the  effect  of  the  coun- 
cil's action  on  the  distribution  of  tribal  assets 

over  which  the  Secretary  has  been  granted  au- 

Appeal  by  the  Confederated  Salish  and  Kootenai 
Tribes  of  the  Flathead  Reservation,   in  the  Matter 
Of  the  Enrollment  of  Mrs.   Elverna  Y.   Clairmont 
Baciarelli,  IA-1972-X-9    (Aug.   25,  1970) 

77  I.D.    116 

FISCAL  AND  FINANCIAL  AFFAIRS 

ENROLLMENT 

Where  a  tribal  membership  classification  of  the 
Jicarilla  Apache  constitution  resulted  in  excluding 
illegitimate  persons  from  membership  or  denied 
right  of  such  persons  to  claim  the  Jicarilla  Apache 

Although  the  first  proviso  of  the  Leavitt  Act  defers 
the  collection  and  prohibits  the  assessment  of 
irrigation  construction  charges  against  trust 
and  restricted  lands  in  Government  irrigation 
projects,    reimbursable  construction  costs  for 
such  lands  are  accrued  obligations  which  are 
debts  owing  to  the  United  States  and  are  subject 
to  adjustment  or  cancellation  under  the  first 

clause  of  the  Leavitt  Act.     Deputy  Solicitor's 
memorandum  of  May  11,    1960  to  the  Deputy 
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Commissioner  of  Indian  Affairs  holding  to  the 

contrary  with  respect  to  Leavitt  Act  cancella- 
tions by  House  Document  501,  72d  Congress, 

2d  Sess. ,   overruled. 

The  first  clause  of  the  Leavitt  Act,  as  distinguish- 
ed from  the  first  proviso,  authorizes  the 

Secretary  to  adjust  reimbursable  charges  of 
the  United  States  which  are  debts  of  Indians 

and  Indian  tribes,  and  is  not  limited  to  irri- 
gation charges  or  affected  by  the  type  of  in- 
terest of  Indians  in  their  lands. 

Construction  Charges,   Indian-Owned  Lands:    Wind 
River  Irrigation  Project,   Wyoming,   M-36708 
(July  18,    1967) 

The  Act  of  September  22,    1961,    75  Stat.    584,   25 

U.  S.  C.   sees.    164-5  (1964)  requires  that  monies 
representing  per  capita  shares  or  other  individ- 

ualizations,  which  have  been  unpaid  for  a 
period  of  six  years,   be  restored  to  Indian  tribal 
accounts  even  if  such  individualizations  are 

represented  by  government  checks  which  may 
be  outstanding.     Such  restoration  would  cut  off 
the  claims  of  the  payees  of  such  checks  but  not 
the  rights  of  holders  in  due  course  who  are 

protected  by  the  Act  of  August  21,    1957,   31 
U.  S.  C.   sec.    132  (1964). 

Restoration  to  Indian  Tribes  of  Funds  Held  for 

Unclaimed  Per  Capita  Payments  Where  Payment 
Check3  are  Outstanding,    M-36741  (Jan.    8,    1968) 

Funds  held  in  the  United  States  Treasury  in  trust 
for  an  Indian  tribe  or  individual  may  be  invest- 

ed by  the  Secretary  or  his  delegate  in  public 
debt  obligations  of  the  United  States  and  in 
bonds,    notes,    or  other  obligations  uncondi- 

tionally guaranteed  as  to  both  principal  and 
interest  by  the  United  States,    25  U.S.C.    sec. 
162a  (1964). 

"Public  debt  obligations"  includes  only  bonds 
issued  by  the  United  States  Treasury;  "bonds, 
notes,    or  other  obligations  which  are  uncon- 

ditionally guaranteed  as  to  both  principal  and 

interest  by  the  United  States"  includes  obliga- 
tions fully  or  unconditionally  guaranteed  or  in- 

sured by  a  Government  agency  pursuant  to  a 
congressional  grant  of  authority  for  a  con- 

stitutional purpose. 

The  Secretary  or  his  delegate  may  invest  Indian 
trust  tunds  in  any  obligations  not  uncondition- 

ally guaranteed  by  the  United  States  if.  bv 
statute,  such  an  obligation  is  made  the  lawful 
subject  of  investment  for  all  trust  funds  under 
the  authority  or  control  of  the  United  States. 

Investment  of  Indian  Tribal  Trust  Funds, 

M-36732  (May  3,    1968) 

INDIAN  TRIBES—Continued 

FTSCAL  AND   FINANCIAL  AFFAIRS  — Continued 

A  judgment  award  based  upon  a  compromise 
settlement  between  the  United  States  and  the 
Confederated  Bands  of  Utes  covering  all  rights, 
claims  and  demands  which  the  Confederated 

Bands  might  have  asserted  against  the  United 
States  regarding  the  handling  of  tribal  funds 
between  1848  and  1946  includes  any  claim 
which  arose  during  the  period  respecting 
tribal  funds  loaned  to  individuals  by  the  United 
States  pursuant  to  statutory  authority. 

Amounts  loaned  from  tribal  funds  to  individual 

Indians  pursuant  to  statute  which  are  uncol- 
lectible may  be  eliminated  from  Bureau 

accounts  by  noting  thereon  cancellation  of  such 

amounts  by  operation  of  law  where  a  compro- 
mise settlement  approved  by  court  order 

covers  all  amounts  due  during  the  time  in 

question  from  the  United  States  to  the  Con- 
federated Bands  of  Utes  in  connection  with  the 

Government's  handling  of  tribal  funds. 

Cancellation  of  Unpaid  Balances  of  Loans  Made 
from  Tribal  Funds  of  the  Confederated  Bands  of 

Ute  Indians,    M-36773  (Jan.    8,    1969) 

The  proviso  clause  of  Section  7  of  the  Act  of  June 
26,    1936,   ch.   831,   49  Stat.    1967  (fv/hich  requires 
that  proceeds  from  mineral  deposits  underlying 
lands  purchased  with  funds  appropriated  pursuant 
thereto  be  credited  to  a  special  revenue  account 
for  use  in  acquiring  lands  for  and  making  leans  to 
Indians  in  Oklahoma),   is  applicable  only  to  pro- 

ceeds from  mineral  deposits  underlying  lands  for 
which  the  consideration  was  derived  from  such 
appropriated  funds;  accordingly,   lands  acquired 
by  gift  or  purchased  with  tribal  funds  are  not  sub- 

ject to  that  proviso. 

To  the  extent  that  offsets,   which  were  claimed  bythe 
United  States  for  sums  paid  to  or  on  behalf  of  the 
Choctaw  Nation  as  reflected  by  a  stipulation  ap- 

proved by  the  Indian  Claims  Commission  in  Docket 
No.  16  on  July  14,    1950,   represented  funds  used 
to  acquire  trust  title  to  parcels  of  land  for  the 
Choctaw  Tribe  pursuant  to  the  Acts  of  June  13, 
1934,   ch.    576,   48  Stat.    984,   and  of  June  26,  1936, 
ch.    831,   49  Stat.    1967,   the  proceeds  from  miner- 

al deposits   underlying  said  parcels,   arising  from 
exploitation  of  such  lands  for  minerals  on  and 
after  July  14,    1950,   have  been  since  that  date  and 
now  are  properly  creditable  to  the  tribe  instead 
of  the  special  revenue  account  established, 
pursuant  to  Section  7  of  said  1936  Act,  for  use  in 
acquiring  lands  for,   and  making  loans  to,  Indians 
in  Oklahoma. 

To  the  extent  that  the  proviso  clause  of  Section  7  of 
the  Act  of  June  26,    1936,  ch.   831,  49  Stat.    1967 
(which  requires  that  proceeds  from  mineral 
deposits  underlying  lands  purchased  with  funds 
appropriated  pursuant  thereto  be  credited  to  a 
special  revenue  account  for  use  in  acquiring 
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lands  for  and  making  loans  to  Indians  in 
Oklahoma),    was,    on  the  date  of  enactment  of  the 

Act  of  August  25,    1959,   Public  Law  No.   86-192, 
73  Stat.   420  (Choctaw  Termination  Act),   applica- 

ble to  proceeds  from  such  parcels  theretofore 
purchased  in  trust  for  the  Choctaw  Tribe,    said 
proviso  remained  applicable  thereto  upon  enact- 

ment of  the  latter  statute,   inasmuch  as  the  pur- 
pose of  the  latter  statute  was  to  discontinue 

earlier  statutory  authorization  to  acquire  addi- 
tional parcels  of  land  for  the  Choctaw  Tribe  and 

its  members,   but  did  not  have  the  effect  of 

altering  the  status  of  lands  theretofore  acquired 
under  such  authority. 

Disposition  of  Proceeds  From  Royalties,   Bonuses, 
and  Other  Revenues  Derived  From  Mineral  Deposits 
Underlying Lands  Purchased  in  Oklahoma  for  the 
Choctaw  Tribe  Under  Authority  of  the  Act  of  Ji 
26,    1936,   ch.    831,    49  Stat.    1967,   M-36791 
(Oct.    31,    1969)         76  I.  D.  313 

HUNTING  AND  FISHING 

On_R£S£rvation 

The  Leech  Lake  Band  of  Chippewa  Indians,  as  a  constit- 

uent element  of  the  Minnesota  Chippewa  Tribe,  posses- 
ses such  powers  of  self-government,  under  the  Indian 

Reorganization  Act  of  1934,  as  have  been  delegated  to 
it  by  the  parent  tribe.  These  include  the  authority 
to  regulate  hunting,  fishing,  and  ricing  within  the 
Leech  Lake  Reservation.  The  band  also  possesses  the 
authority  to  enforce  its  tribal  hunting,  fishing  and 
ricing  regulations  against  its  own  members  within  the 
reservation. 

To  Regulate  Hunting   Fishing  and  Ricing  hv  Its  Member. 
within  the  Boundaries  of  the  I.eeoh  Lake  Reservation, 
and  to  Enforce  Those  Regulations  Against  its  Members 

M-36864  (Oct.  10,  1972)    ~ 

JUDGMENT  FUNDS 

Funds  held  in  the  United  States  Treasury  in  trust 
for  an  Ldian  tribe  or  individual  may  be  invest- 

ed by  the  Secretary  or  his  delegate  in  public 
debt  obligations  of  the  United  States  and  in 
bonds,    notes,    or  other  obligations  uncondi- 

tionally guaranteed  as  to  both  principal  and 
interest  by  the  United  States,    25  U.S.  C.    sec. 
162a  (1964). 

"Public  debt  obligation.';"    includes  only  bonds 
ifsaed  by  the  United  States   Treasury;   "bonds, 
notes,    or  other  obligations  which  are  uncon- 

ditionally guaranteed  as  to  both  principal  and 

interest  by  the  United  States"  includes  obliga- 
tions fully  or  unconditionally  guaranteed  or  in- 
sured by  a  Government  agency  pursuant  to  a 

congressional  grunt  of  authority  for  a  con- 
stitutional purpose. 

INDIAN  TRIBES— Continued 
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The  Secretary  or  his  delegate  may  invest  Indian 
trust  lunds  in  any  obligations  not  uncondition- 

ally guaranteed  by  the  United  States  if,  by 
statute,  such  an  obligation  is  made  the  lawful 
subject  of  investment  for  all  trust  funds  under 
the  authority  or  control  of  the  United  States. 

Investment  of  Indian  Tribal  Trust  Funds, 

M-367TrfM=iy   3~1968) 

wnen  a  tribe  receives  separate  loans  for  expert 
assistance  on  several  claims  against  the  United 
States,   repayment  from  an  award  on  a  claim  is 
only  required  to  the  extent  needed  to  repay  the 
loan  made  for  expert  assistance  on  the  particular 
claim  on  which  the  award  was  granted. 

Under  the  Appropriation  Act  for  the  Department  of 
the  Interior  for  fiscal  1970,  83  Stat.  147,  there 
may  be  paid  out  of  an  award  of  the  Indian  Claims 
Commission  only  the  attorney  fees  and  expenses 
of  litigation  incurred  in  obtaining  the  award,  plus 
expenses  for  program  planning,  until  other  legis- 

lation authorizes  other  use  of  the  award. 

Repayment  of  Expert  Assistance  Loans,   M-36800 
(Feb.   20,    1970)  77  I.D.  20 

MEMBERSHIP 

A  tribal  council  resolution  which  distinguishes 
among  tribal  members  in  the  granting  of  grazin) 
privileges  solely  on  the  basis  of  their  quantity 
of  Indian  blood  is  in  violation  of  the  tribal  con- 

stitution provision  that  tribal  members  shall  be 
entitled  to  receive  such  privileges. 

A  tribal  council  resolution  which  prohibits  the  al- 
location of  grazing  units  to  female  members 

married  to  non- members  violates  the  member- 

ship rights  of  such  persons  since  such  discrim- 
ination is  not  a  valid  protection  of  the  differen- 

tiated class  but  serves  rather  to  deny  privileges 

enjoyed  by  others. 

Discrimination  Against  Oglala  Sioux  Tribal  Mem- 
bers of  Less  Than  One-Quarter  Indian  Blood  and 

Against  Female  Members  Married  to  Non- Members 
IA- 1654  (on  Reconsideration)  (Nov.    2,    1967) 

Where  a  tribal  membership  classification  of  the 
Jicarilla  Apache  constitution  resulted  in  excluding 
illegitimate  persons  from  membership  or  denied 
right  of  such  persons  to  claim  the  Jicarilla  Apache 
bipod  of  their  acknowledged  or  putative  father,  sue! 
classification  was  not  based  upon  an  essential  re- 

quirement of  an  Indian  tribe,  served  no  rational  pur 
pose  and  abrogated  a  fundamental  right  of  member- 

ship and  was  therefore  repugnant  to  the  eq ual  pro- 
tection clause  of  Section  202,  subsection  (8),  of  the 
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Civil  Rights  Act  of  April  11.  1968,  82  Stat.  77, 
25  U.  S.  C.  sec.  1302  and  void  and  of  no  effect. 

Classification  of  Persons  as  Illegitimate  for  Purposes 
of  Exclusion  From  Tribal  Member  ship  Repugnant  to 

Civil  Rights  Act  of  1968  and  Therefore  Void,  M- 36793 
(Dec.    10,    1969)  76  I.  D.    353 

ORGANIZED  TRIBES  — Continued 

Where  the  electors  of  a  tribe  adopted  a  constitution 
under  the  Indian  Reorganization  Act,  48  Stat. 
984,  a  provision  thereof  was  to  be  interpreted 
in  accordance  with  its  plain  meaning  unless  the 
intent  of  the  electors  was  shown  clearly  to  have 
been  otherwise. 

Makah  Referendum  Petition.   M-36760  (Nov.    22, 1967) 

OKLAHOMA  TRIBES 

Where  a  federal  statute  refers  to  "county  courts" 
in  regard  to  Oklahoma  state  jurisdiction  over 
designated  Indian  matters,   and  the  State  later 
changes  its  judicial  system  by  abolishing  county 
courts  and  vesting  their  former  jurisdiction  in 
district  courts  of  the  State,    the  federal  statute 

will  be  construed  as  continuing  state  jurisdic- 
tion in  its  district  courts  over  the  Indian 

matters  concerned. 

State  Court  Jurisdiction  Over  Certain  Indian 

Matters,   M-36775  (May  13,    1969) 

State  statutes  relating  to  partition  of  real  property 
are  not  applicable  to  lands  in  which  interests  are 
owned  by  Indians  subject  to  restraints  on  aliena- 

tion imposed  by  federal  statutes  unless  such  fed- 
eral statutes  authorize  application  of  such  state 

statutes  to  such  lands.     Therefore,  the  laws  relat- 
ing to  such  lands  in  Oklahoma  were  not  altered  by 

the  enactment,   on  March  2,   1970,  of  an  amend- 
ment, ch.  40  (H.  B.  No.   1609),  _/] 970/  Okla. 

laws  43,  to  Okla.  Stat.. tit.   12,  Section  1501 
(1961). 

The  Alaska  Federation  of  Natives  is  not  an  "Indian 
chartered  corporation"  and  is  not  eligible  for  a 
loan  from  the  revolving  fund  established  pur- 

suant to  section  10  of  the  Indian  Reorganization 
Act  of  June  10,    1934,   48  Stat.    986,   as  amended, 

25  U.  S.  C.   sec.    470  (1964),   nor  is  it  a  "tribe, 
band  or  group"  otherwise  eligible  for  such  a 
loan  under  authority  of  the  act  of  May  7,    1948, 
62  Stat.    211,   25  U.S. C.    sec.   482(1964).     Even 
if  otherwise  eligible,   such  a  loan  could  not  be 
made  for  the  purpose  of  enabling  it  to  attempt 

to  secure  the  passage  of  congressional  legisla- tion. 

Eligibility  of  Alaska  Federation  of  Natives  for 

Loan  from  Revolving  Fund  for  Loans,   M-36772 
(July  8.    1968) 

The  cession  of  unallotted  lands  by  the  Yankton 
Sioux  Tribe  by  the  Agreement  of  Dec.    31,    1892, 
as  ratified  by  the  act  of  Aug.    15,    1894.    28  Stat. 
314  diminished  the  area  over  which  the  tribe 

might  exercise  its  authority  but  did  not  other- 
wise terminate  legislative  authority  of  the 

tribe;  the  tribe  retained  inherent  authority  to 
administer  justice  through  a  tribal  court. 

Effect  of  Recent  Amendment  to  Oklahoma  Partition 
Statutes  on  Lands  in  Which  Undivided  Interests  are 
Owned  By  Indians  in  Trust  or  Restricted  Status, 
Pursuant  to  Federal  Statutes,    M-36806  (June  3, 
1970) 

ORGANIZED  TRIBES 

Indian  tribes  organized  to  govern  themselves 
and  to  carry  on  the  functions  of  a  municipal 

government  may  qualify  as  "public  agencies" 
eligible  to  receiveJinancial  assistance  under 
the  Land  and  Water  Conservation  Fund  Act  of 
1965,  Act  of  September  3,   1964,   78  Stat.    897. 

Eligibility  of  Indian    Tribes  to  Participate  in  the 
Land  and  Water  Conservation  Fund  Program, 
M-36709  (Aug.    1,    1967) 

Authority  of  Yankton  Sioux  Tribe  of  South  Dakota 
to  EsUbliih  a  Tribal  Court,  M -36783  (Sept.  10, 
1969) 

Ordinances  or  resolutions  passed  under  a  popular 
referendum  of  the   general  membership  of  the 
tribe  cannot  override,   supplant,   or  compromise 
restraints  contained   in  a  tribe's  constitution 
and  charter. 

Administrative  Appeal   of  Margaret  Phillips   Bllxt   v 
Area  Director,    Billings,    2   IBIA  295    (May   16,    1974) 

81   I.D.    281 

RESERVATIONS 

Where  an  Executive  Order  establishing  an  Indian  reser- 
vation on  public  lands  of  the  United  States  included 

a  reference  to  unsurveyed  and  unappropriated  public 
lands  adjacent  to  specifically  described  subdivi- 

sions and  between  said  specifically  described  subdi- 
visions and  the  waters  of  an  adjacent  river  as  would, 

upon  an  extension  of  the  lines  of  existing  surveys, 
constitute  fractional  portions  of  specifically  named 
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quarter  sections  of  a  named  section,  the  reference 
to  portions  of  the  section  shall  be  deemed  to  be 
words  of  description  and  not  words  of  limitation  so 
that  the  Indians  would  have  rights  as  riparian 
owners  to  the  accreted  lands  found  to  lie  between 

such  projected  section  lines,  when  established,  and 
the  waters  of  the  adjacent  river. 

Title  to  Accretion  Lands  Adjacent  to  Cocopah  Indian 

Reservation,  Arizona,  M-36867  (Dec.  21,  1972) 

so  long  as  the  transaction  does  not  delay  the 
termination  of  the  trust  responsibilities  and 
services  to  the  Indians  of  the  rancheria  involved. 

Proposed  Sale  of  Mission  Creek  Allotted  and  Tribal 
Trust  Lands,   M-36742  (Jan.    19,    1968) 

SOVEREIGN   POWERS 

The  Winnebago  Tribe  has  the  power  through  its  in- 
herent right  to  govern  itself  and  implied  In  its 

Constitution  to  create  a  tribal  court  to  hear 
cases  involving  Indians  who  violate  the  tribal 
hunting  and  fishing  laws.     Public  Law  280  (Act 
of  August  15,    1953,   67  Stat.    588,   as  amended, 
18  U.S. C.   sec.    1162  and  28  U.S.  C.    sec.    1360) 

does  not  derogate  from  this  power  in  regard  to 
hunting  and  fishing. 

Power  of  the  Winnebago  Tribe  to  Create  a  Tribal 
Court  to  Hear  Cases  Involving  Indiana    Who  Violate 

Tribal  Hunting  and  Fishing  Laws,    M-36821 
(Mar.    19,    1971) 

A  tribal  council  acting  in  a  legislative  capacity 
is  not  required  to  provide  interested  persons 
with  an  opportunity  to  present  their  position 
prior  to  enactment  of  an  ordinance. 

Jurisdiction  of  Indian  Tribes  to  Prohibit  Aerial 

Crcp  Spraying  Within  the  Confines  of  a  Reserva- 

tion.   M-36826  (Apr.    19.    1971)    78  I.  D.  "2I9 

The  Twenty-Sixth  Amendment  to  the  Constitution, 

providing,    inter  alia,   that  "the  United  States" 
shall  not  deny  or  abridge  the  right  of  eighteen- 

year-olds  to  vote,   applies  to  Indian  tribes'  elec- 
tions called  by  the  Secretary  pursuant  to  the 

Indian  Reorganization  Act  or  other  act,   but,   be- 
cause of  the  fundamental  right  of  a  tribe  to  govern 

itself,   the  amendment  does  not  apply  to  Indian 
tribes  in  purely  tribal  elections. 

The  Eightcen-Year-Old  Vote  Amendment  as  Applied 
to  Indian  Tribes,   M-36840(Nov.    9,    1971)     78I.D.349 

INDIAN  WATER  AND  POWER  RESOURCES 

GENERALLY 

Revised  Statutes  section  3733  (41  U.S.  C.   sec.    12) 
which  prohibits  construction  contracts  binding 
the  Government  to  pay  a  larger  sum  of  money 
than  the  amount  appropriated  for  the  specific 
purpose  does  not  prohibit  the  use  of  operation 
and  maintenance  funds,   Wapato  project,  to 
finance  construction  of  certain  improvements 
in  view  of  the  statutory  provision  authorizing 
use  of  Wapato  project  operation  and  maintenance 
funds  for  repair  or  replacement. 

The  building  of  incidental  improvements  appurte- 
nant to  the  Wapato  irrigation  system  may  be 

paid  for  from  operation  and  maintenance  funds 
where  a  statute  permits  construction  costs  for 
repair  or  replacement  of  any  irrigation  works 
to  be  so  charged. 

Operation  and  Maintenance  Funds,   Wapato  Indian 

Irrigation  Project,   Washington,    M-36766 
(June  8,    1966) 

Lands  within  the  Flathead  Indian  Reservation  re- 
served in  1909  under  a  provision  authorizing 

the  Secretary  to  reserve  from  all  appropriations 
lands  chiefly  valuable  for  power  or  reservoir 
sites,   which  lands  have  since  been  used  for  the 
Flathead  Indian  Irrigation  and  Power  Project, 

are  reserved  for  the  physical  works  and  facili- 
ties of  the  irrigation  and  power  systems  of  the 

Flathead  project  within  the  meaning  of  section 
5(b)  of  the  act  of  May  25.    1948  (62  Stat.   269), 
it  being  immaterial  that  the  1909  reservation 
withdrew  lands  valuable  for  a  power  or  reser- 

voir site  without  expressly  using  the  term 

"project.  " 

Enlargement  of  Kerr  Substation,   Flathead  Irriga- 
tion Project,   Montana,    M-36735  (Jan.   31,    1968) 

TERMINATION 

The  sale  of  tribal  lands  of  a  California  rancheria 

under  the  Act  of  August  19,  1958, -72  Stat.  619 
as  amended  by  the  Act  of  August  11,  1964,  78 
Stat.   390,  may  be  made  by  option  agreement. 

To  the  extent  that  there  are  Indian  reserved  water 

rights  in  the  Colorado  River  for  use  in  the  Upper 
Basin  portion  of  Arizona,  those  rights  must  be 
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satisfied  out  of  the  50,  000  acre-feet  a  year  appor- 
tioned to  Arizona  by  the  Upper  Colorado  River 

Basin  Compact. 

Upper  Colorado  River  Basin  Compact- -Restriction 
on  Use  of  Upper  Basin  Water  in  Arizona,    M-36799 

76  I.  D.  357 (Dec.    10,    1969) 

193  (25  U.S.C.   390),  the  proceeds  derived 
from  the  granting  of  concessions  and  leases 
on  the  lands  should  be  used  for  the  operation 
and  maintenance  of  the  San  Carlos  Irrigation 
Project. 

Title  to  Lands  Within  San  Carlos  Reservoir  Site, 
M-36693  (July  28,    1966) 

73  I.D.333 

CONSTRUCTION 

Federal  funds  appropriated  by  Congress  for  the 
construction,   repair  and  improvement  of  Indian 

irrigation  projects  (see  e.  g.  ,   Interior  Appro- 
priation Act  for  fiscal  year  1968,   81  Stat.    59,61) 

may  be  used  to  construct  laterals  to  serve  lands 
included  in  such  projects  which  are  owned  by 
non-Indians  and  the  costs  of  such  construction 
treated  as  reimbursable  costs  of  the  projects 

allocable  on  a  per  acre  basis  to  all  lands  in- 
cluded therein. 

Propriety  of  Using  Funds  Appropriated  for  Indian 
Irrigation  Projects  to  Construct  Facilities  to 

Serve  Lands  Therein  Owned  by  Non- Indians, 
M-36752  (Aug.    23,    1968) 

IRRIGATION  PROJECTS 

Revised  Statutes  section  3733  (41  J.S.  C.   sec.    12) 
which  prohibits  construction  contracts  binding 
the  Government  to  pay  a  larger  sum  of  money 
than  the  amount  appropriated  for  the  specific 
purpose  does  not  prohibit  the  use  of  operation 
and  maintenance  funds,  Wapato  project,  to 
finance  construction  of  certain  improvements 
in  view  of  the  statutory  provision  authorizing 
use  of  Wapato  project  operation  and  maintenance 
funds  for  repair  or  replacement. 

The  building  of  incidental  improvements  appurte- 
nant to  the  Wapato  irrigation  system  may  be 

paid  for  from  operation  and  maintenance  funds 
where  a  statute  permits  construction  costs  for 

repair  or  replacement  of  any  irrigation  works 
to  be  so  charged. 

Operation  and  Maintenance  Funds,   Wapato  Indian 
Irrigation  Project,   Washington,   M-36766 
(June  8,    1966) 

The  purchase  in  fee  simple  of  irrigable  land 
within  the  wind  river  irrigation  project  by  an 
Indian  from  a  non-Indian  does  not  cancel  or 
suspend  performance  of  a  contract  for  repay- 

ment of  irrigation  charges  against  the  land 
which  is  like  a  covenant  that  runs  with  the  land 
and  is  binding  on  subsequent  purchasers. 

Although  the  first  proviso  of  the  Leavitt  Act  defers 
the  collection  and  prohibits  the  assessment  of 
irrigation  construction  charges  against  trust 
and  restricted  lands  in  Government  irrigation 
projects,    reimbursable  construction  costs  for 
such  lands  are  accrued  obligations  which  are 
debts  owing  to  the  United  States  and  are  subject 
to  adjustment  or  cancellation  under  the  first 

clause  of  the  Leavitt  Act.     Deputy  Solicitor's 
memorandum  of  May  11,    1960  to  the  Deputy 
Commissioner  of  Indian  Affairs  holding  to  the 
contrary  with  respect  to  Leavitt  Act  cancella- 

tions by  House  Document  501,   72d  Congress, 
2d  Sess. ,   overruled. 

Construction  Charges,   Indian- Owned  Lands:  Wind 
River  Irrigation  Project,   Wyoming,   M-36708 
(July  18,    1967) 

Fee  patented  lands  owned  by  Indians  may  be  in- 
cluded in  the  Le  Clair-  Riverton  Irrigation  Dis- 

trict on  the  same  terms  and  subject  to  the  same 

provisions  as  non-Indian  lands  with  respect 
to  irrigation  charges. 

If  fee  patented  lands  of  Indians  are  included  with- 
in the  Le-Clair-Rivertonlrrigation District,  irri- 

gation charges  against  such  lands  will  be  sub- 
jected to  adjustment  under  the  Act  of  June  22, 

1936  (49  Stat.  1803;  25  U.  S.  C.  sees.  389-389e 
(1964)),  but  not  under  the  laws  governing  such 
charges  on  trust  and  restricted  land. 

Proposed  Contract  Between  the  United  States  and 
the  Le  Clair-Riverton  Irrigation  District,   Wyo.  ; 
Inclusion  of  Fee  Patented  Land  of  Indians  in 

District,    M-36711  (July  18,    1967) 

The  lands  of  the  San  Carlos  Dam  and  Reservoir 
are  owned  by  the  United  States  in  connection 
with  the  San  Carlos  Irrigation  Project,    As 
a  matter  of  grace  the  Indians  were  fully 
compensated  for  them  when  they  were  put 
to  use  in  connection  with  the  Project.    Accord- 

ingly, under  the  Act  of  April  4,    1938,   52  Stat. 

Where  the  operation  and  maintenance  of  a  unit  of 
the  Klamath  Indian  Irrigation  Project  is  to  be 
transferred  to  the  water  users  and  the  redesig- 
nation  as  to  irrigability  of  lands  for  assessment 
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purposes  is  contemplated,  any  such  redesigna- 
tion  should  include  and  explanation  of  the  basis 
for  change  from  the  present  designation. 

Transfer  of  Modoc  Point  Unit,   Klamath  Indian 
Irrigation  Project,    Oregon,    M-36737 
(Apr.    26,    1968) 

Under  section  3(b)  of  the  Federal  Claims  Collec- 
tion Act  of  1966,   80  Stat.   309,   P.  L.    89-508, 

31  U.  S.  C.   sees.    951-953  (Supp.   II,    1965-66), 
and  implementing  regulations  in  4  CFR  Part 
104,  collection  action  on  claims  by  the  United 
States  for  delinquent  accounts  due  an  Indian  irri- 

gation project  cannot  be  terminated  for  inability 
to  locate  the  debtor  unless  all  four  requirements 
of  4  CFR  104(b)aremet,  including  the  running  of 
the  applicable  statute  of  limitations.    The  applica- 

ble s  tatute  of  limitations  is  the  Act  of  July  18,1966, 

80  Stat.    304,    P.  L.    89-505,    28  U.S.  C.    sees. 
2415,    2416  (Supp.   U,    1965-66),   under  which 
court  proceedings  to  enforce  the  claims  must  be 
started  by  July  17,    1972,    or  within  six  years 
after  the  right  of  action  accrues. 

Under  section  3(b)  of  the  Federal  Claims  Collection 
Act  of  1966,    80  Stat.    309,   P.  L.    89-508,    31  U.S.C. 
sees.    951 -953  (Supp.   II,    1965-66),   and  implement- 

ing regulations  in  4  CFR  Part  104,    collection 
action  on  claims  by  the  United  States  for  delin- 

quent accounts  due  an  Indian  irrigation  project 
should  not  be  temporarily  suspended  for  inabili- 

ty to  locate  the  debtor  "after  diligent  effort" 
until  the  sources  of  assistance  suggested  in  4 
CFR  104.  2  and  DM  344.  4.  2  have  been  utilized. 

Under  section  3(b)  of  the  Federal  Claims  Collection 
Act  of  1966,    80  Stat.    309,    P.  L.   89-508,    31 
U.S.C.    sees.    951-953  (Supp.   II.    1965-66), 
and  implementing  regulations  in  4  CFR  Part 
104,    collection  action  on  claims  by  the  United 
States  for  delinquent  accounts  due  an  Indian 
irrigation  project  can  be  terminated  when  it  is 
determined  that  the  cost  of  collection  is  likely 
to  exceed  the  amount  recoverable.      This 
authorization  is  provided  by  4  CFR  104.  3(c) 
and  is  available  whether  or  not  the  debtor  can 

be  located,    but  should  be  exercised  with  pru- 
dence and  only  after  diligent  efforts  have  been 

made  administratively  to  locate  and  collect 
from  the  debtor. 

Suspension  or  Termination  of  Collection  Action 
on  Claims  for  Indian  Irrigation  Projects  Under 

INDIAN  WATER  AND  POWER  RE'SOURCES — Continued 
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Federal  funds  appropriated  by  Congress  for  the     I 
construction,   repair  and  improvement  of  Indian  I 
irrigation  projects  (see  e.  g.  ,  Interior  Appro- 

priation Act  for  fiscal  year  1968,  81  Stat.   59,61 
may  be  used  to  construct  laterals  to  serve  landi 
included  in  such  projects  which  are  owned  by 
non-Indians  and  the  costs  of  such  construction 
treated  as  reimbursable  costs  of  the  projects 
allocable  on  a  per  acre  basis  to  all  lands  in- 

cluded therein. 

Propriety  of  Using  Funds  Appropriated  for  Indian 

Irrigation  Projects  to  Construct  Facilities  to" 
Serve  Lands  Therein  Owned  by  Non- Indians, 
M-36752  (Aug.    23,    1968) 

OPERATION  AND  MAINTENANCE 

A  regulation  issued  under  the  Federal  Claims 
Collection  Act  of  1966  authorizes  referral tothe 
Department  of  Justice  for  litigation  of  claims 
amounting  to  less  than  $250  where  a  debtor  is 
able  to  pay  and  the  Government  can  effectively 
enforce  payment,    as  it  presumably  can  where  a 
statutory  lien  against  project  lands  is  retained 
by  the  United  States  as  security  for  the  payment 
of  operation  and  maintenance  charges  of  Indian 
water  and  power  projects. 

Applicability  of  the  Federal  Claims  Collection  Act 
of  1966  (80  Stat.  308)  To  Delinquent  Operation  and 
Maintenance  Charges,  Indian  Irrigation  and  Power 
Projects,    M-36724  (Jan.    17,    1968) 

INDIANS 

GENERALLY 

the  Act  of  July  19,    196b,    80  Stat.    309  (Federal 
Claims  Collection  Act  of  1966).    M-36746  (May  10, 

A  child  conceived  in  wedlock  is  presumed  to  be 
legitimate  and  to  be  entitled  to  inherit  from  the 
husband  in  the  marriage;  the  presumption  of 
legitimancy,   however,   is  rebuttable,   and  where 
substantial  evidence  is  presented  which  tends 
to  cast  serious  doubt  upon  the  paternity  of  the 
child,   and  the  evidence  has  not  been  rebutted 

or  satisfactorily  explained,   a  Hearing  Examin- 
er's determination  that  the  presumed  daughter 

of  a  deceased  Indian  was  his  sole  heir  will  be 
set  aside  and  the  case  remanded  for  further 
consideration  of  the  evidence. 

Estate  of  Scott  Fisher,   IA-1029  (June  20,    1966) 
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The  power  to  create  and  charter  corporations  is 
inherent  in  the  sovereignty  of  an  Indian  tribe 

and  may  be  implied  in  and  incidental  to  the  ex- 
press powers  granted  to  a  tribal  council  by  its 

constitution. 

A  corporation  chartered  by  an  Indian  tribe  would 
be  treated  as  a  foreign  corporation  by  the  state 
in  which  the  tribe  is  located  if  the  activities 

of  the  corporation  fell  outside  the  area  of  ex- 
clusive tribal  jurisdiction. 

Standing  Rock  Sioux  Development  Corporation, 
M-36781  (Aug.    25,    1969) 

There   Is  a  well-established  rule  of  statutory 
construction  to  favor   Indians   in  case  of  doubt 
as   to   the  meaning  of  words    in  treaties   or 
legislation  in  their  behalf;   however,    the  rule 
is  not   inflexible   in  its  application  and  must 
give  way  where   such   action   is   warranted   by 
other  rules  of  construction  and  the  circum- 

stances of  the  case. 

Historical   differences   between   the   situation   in 
Alaska  and  the  other  states  afford  reasons   for 

different   interpretations  of  legislation  per- 
taining to  Alaska  natives  and   legislation 

pertaining  to   Indians   in  the  other  states. 
Therefore  section  8  of  the  Act  of  May  17,    1884, 
regarding  the  occupancy  of  Alaska  natives  and 
others  upon  public   land,   is  not   in  pari  materia 
with  the  disclaimer  provision  in  section  3  of 
the  Utah  Enabling  Act  of  1894,   as   to  lands 

"owned  or  held  by  any   Indian  or  Indian  Tribes." 

Navajo  Tribe  of    Indians  v.    State  of   Utah.    12    IBLA   1 
(June  29,   1973)  80  I.D.    441 

CARE  OF  CHILDREN 

Where  Indian  court  has  properly  terminated  the 
relationship  of  natural  Indian  parents  to  a 
child,   Indian  court  standing  in  loco  parentis 
may  submit  child  to  the  jurisdiction  of  the 
state  courts  to  secure  his  adoption,  regardless 
that  child  is  resident  of  an  Indian  reservation. 

Adoption  of  Indian  Children  in  State  Courts, 
M-36714  (Nov.    30,    1967)  74  I.    D.   397 

CIVIL  JURISDICTION 

Participation  by  Indian  tribes  in  Land  and  Water 
Conservation  Fund  Act  programs  administered 
by  officials  or  agencies  of  States  would  not 
conflict  with  the  rule  that  trust  and  restricted 

propertyis  subjectto  controlby  State  agencies 

only  to  the  extent  provided  by  Federal  law 
since  the  control  by  State  agencies  or  officials 
under  such  programs  is  defined  by  Federal 
statute. 

Eligibility  of  Indian  Tribes  to  Participate  in  thf 
Land  and  Water  Conservation  Fund  Program, 
M-36709  (Aug.    1,    1967) 

Where  Indian  court  has  properly  terminated  the 
relationship  of  natural  Indian  parents  to  a 
child,  Indian  court  standing  in  loco  parentis 
may  submit  child  to  the  jurisdiction  of  the 
state  courts  to  secure  his  adoption,   regardless 
that  child  is  resident  of  an  Indian  reservation. 

Adoption  of  Indian  Children  in  State  Courts, 
M-36714  (Nov.    30,    1967)  74  I.  D.  397 

Civil  and  criminal  jurisdiction  over  the  persons 

and  private  (non-trust)  property  of  Indians 
within  Indian  country  granted  to  states  or 
assumed  by  states  under  Public  Law  280  (Act 
of  August  15,    1953,   67  Stat.    589,   as  amended, 
18  U.  S.  C.   sec.    1162  and  28  U.S.  C.   sec.    1360) 
does  not  include  authority  to  enforce  state  laws 
directly  or  indirectly  against  property  held  in 
trust  by  the  United  States  for  the  benefit  of 
Indians. 

The  act  of  February  15,    1929,   45  Stat.    1185,   as 
amended,    25  U.  S.  C.    sec.    231,   providing  for 
the  entry  of  agents  and  employees  of  a  state 
upon  Indian  tribal  lands,    reservations,   or  al- 

lotments for  the  purpose  of  enforcing  state 
sanitation  and  quarantine  regulations,   is  not 

self-executing  and  in  the  absence  of  implement- 
ing regulations  cannot  serve    as  a  source  of 

authority  to  enforce  state  health  and  sanitation 
laws. 

A pplicability  of  Health  and  Sanitation  Laws  of  the 
State  of  California  on  Indian  Reservations, 
M-36768  (Feb.    7,    1969) 

States  which  have  assumed  the  requisite  jurisdic- 
tion over  Indian  country  under  Public  Law  280 

(Act  of  August  15,    1953,    67  Stat.    588,   as  a- 
mended.   18  U.  S.  C.   section  1162  and  23  U.  S.  C. 
section  1360)  or  under  the  Civil  Rights  Act  of 

1968  (Act  of  April  11,    1968,   82  Stat.    77-81. 
25  U.S.  C.  sections  1321-1322  (Supp.   V, 
1965-1969))  are  required  by  the  Wholesome 
Meat  Act  of  1967  to  enforce  their  meat  inspec- 

tion laws  on  Indian  reservations  if  the  enforce- 
ment does  not  involve  the  regulation  of  property 

held  in  trust  by  the  United  States  for  the  benefit 
of  the  Indians.     States  which  have  not  assumed 
the  aforementioned  jurisdiction  over  Indian 
country  are  not  authorized  or  required  by  the 
Wholesome  Meat  Act  of  1967  to  enforce  their 
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meat  inspection  laws  on  Indian  reservations  un- 
less the  Secretary  of  the  Interior  were  to  enact 

regulations  authorizing  such  enforcement  under 
the  authority  granted  him  by  the  Act  of  Febru- 

ary 15,    1929,   45  Stat.    1185.  as  amended, 
25  U.  S.C.   section  231. 

Applicability  of  the  Wholesome  Meat  Act  of  1967 

on  Indian  Reservations,  M-36811  (Feb.  1,  1971)    78  I.  D.  18 

Because  the  Congress  has  never  manifested  an  intent 
to  diminish  or  dissolve  the  Puyallup  Reservation, 
as  its  boundaries  were  established  in  1873,    such 
boundaries  continue  to  exist  for  federal  and  tribal 

purposes.     Therefore,    the  Puyallup  Tribe  possesses 
the  exclusive  right  to  fish  on  the  Puyallup  River 
within  those  1873  boundaries;  the  State  of  Washing- 

ton may  not  exercise  any  authority  over  Puyallup 
Indians  fishing  on  the  Puyallup  River  within  those 
boundaries;  and  the  state  may  not  regulate  other 
Indians  fishing  there,    at  least  when  such  fishing 
by  such  Indians  has  been  permitted  by  the  Puyallup 
Tribe. 

Status  of  the  Puyallup  Reservation  in  the  State  of 
Washington,    M-36825  (Mar.    26  1971) 

M-36825  (Supp. )  (Aug.    11,    1971) 

The  financial  responsibility  law  of  the  State  of  Wash- 
ington applies  to  Indians  involved  in  an  automobile 

accident  on  a  private  road  within  the  Yakima 
Indian  Reservation.     The  state,    in  requiring  the 
Indians  to  post  bond  under  the  authority  of  this  law, 
is  not  assuming  any  jurisdiction  over  Indians  on 
reservation  lands  greater  than  that  permitted 
under  RCW  37.  12.010  or  under  Public  Law  280 

(Act  of  August  15,    1953,   67  Stat.    588,    as  amended, 
18U.S.C.   sec.    1162  and  28  U.S.  C.    sec.    1360 

(1964)). 

Applicability  of  the  Financial  Responsibility  Law  of 
Washington  to  Indians  on  the  Yakima  Reservation, 
M-36829  (July  20,    1971) 

The   provisions   of   the  Act   of   July   18,    1966,    28  U.S.C. 
§§   2415   and   2416,    limit    the   time    in  which   the 
United   States  may    file   suits   on   behalf   of    Indians 
and   Indian   tribes  which   seek  any  of   the   remedies 
specified   in   the  Act.      The  Act   does  not   apply   to 
suits   brought   by   tribes   or   individuals  without 
the   assistance   of   the    federal   government,    but    such 
suits,    unless   they   are   to  quiet   title   to   trust   or 
restricted   land,    are   subject   to   the   statute   of 
limitation   applicable   generally. 

Effect   of   28  U.S.C.    §§    2415  and   2416   on   Actions 
Brought    by   United   States    for   Benefit   of   Indians 
and   Actions   Brought   by   Individual    Indians   or 
Indian   Tribes.    M-36861    (Feb.    22,    1973) 

80   I.D.    220 
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A  tribal  council  resolution  which  distinguishes 
among  tribal  members  in  the  granting  of  graz; 
privileges  solely  on  the  basis  of  their  quantit 
of  Indian  blood  is  in  violation  of  the  tribal  coi 
stitution  provision  that  tribal  members  shall 
entitled  to  receive  such  privileges. 

A  tribal  council  resolution  which  prohibits  the  a 
location  of  grazing  units  to  female  members 
married  to  non- members  violates  the  membe 

ship  rights  of  such  persons  since  such  discri: 
ination  is  not  a  valid  protection  of  the  differei 
tiated  class  but  serves  rather  to  deny  privile) 

enjoyed  by  others. 

Discrimination  Against  Oglala  Sioux  Tribal  Meg. 
bers  of  Less  Than  One-Quarter  Indian  Blood  anc 

Against  Female  Members  Married  to  Non-  Membe 
IA- 1654  (on  Reconsideration)  (Nov.    2.    1967) 

Where  a  tribal  membership  classification  of  the 
Jicarilla  Apache  constitution  resulted  in  excludii 
illegitimate  persons  from  membership  or  denied 
right  of  such  persons  to  claim  the  Jicarilla  Apach 
blood  of  their  acknowledged  or  putative  father,  st 

classification  was  not  based  upon  an  essential're- qmirement  of  an  Indian  tribe,  served  no  rational 
purpose  and  abrogated  a  fundamental  right  of  men 
bership  and  was  therefore  repugnant  to  the  equal 
protection  clause  of  Section  202,  subsection  (8),  c 
the  Civil  Rights  Act  of  April  11,  1968.  82  Stat.  77, 
25U.S.C.  sec.  1302  and  void  and  of  no  effect. 

Classification  of  Persons  as  Illegitimate  for  Purpose 
of  Exclusion  From  Tribal  Membership  Repugnant  to 
Civil  Rights  Act  of  1968  and  Therefore  Void.  M- 36793 
(Dec.    10,    1969)  76TF.    353 

A  tribal  ordinance  which  prohibits  all  aerial  cro 
spraying  within  the  confines  of  the  Fort  Hall 
Indian  Reservation  because  of  a  history  of 
damage  occasioned  by  such  spray  falling  upon 
neighboring  lands  in  the  reservation  not  in- 

tended for  such  spraying  is  not  violative  of  thi 
due  process  requirement  of  Title  II,    sec.    202 
subsection  (8),   of  the  Civil  Rights  Act  of 
Apr.    11,    1968,   82  Stat.    77;  25  U.S.C.    sec. 

1302  (Supp.   V,      1965-1969),   even  though  the 
ordinance  prohibits  the  continuation  of  a 
recognized  and  useful  occupation,    and  may 
Impair  the  performance  of  a  contract  previoui made. 

Jurisdiction  of  Indian  Tribes  to  Prohibit  Aerial 

Crop  Spraying  Within  the  Confines  of  a  Reserva- 
tion,  M-36826  (Apr.    19,    1971)      78  I.  D.  229 

The  Twenty-Sixth  Amendment  to  the  Constitution, 

providing,   inter  alia,  that  "the  United  States" 
shall  not  deny  or  abridge  the  right  of  eighteen- 

year-olds  to  vote,   applies  to  Indian  tribes'  alec 
tions  called  by  the  Secretary  pursuant  to  the 
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Indian  Reorganization  Act  or  other  act,   but,   be- 
cause of  the  fundamental  right  of  a  tribe  to  govern 

itself,   the  amendment  does  not  apply  to  Indian 
tribes  in  purely  tribal  elections. 

The  Eighteen-Year-Old  Vote  Amendment  as  Applied 
to  Indian  Tribes,   M-36840  (Nov.    9,    1971)     78  I.  D.349 

COMPETENCY 

Where  an  approved  lease  of  individually  owned 
restricted  Indian  land  provides  for  the  direct 
payment  of  rentals  to  the  owner  or  his  legal 
representative  (guardian  or  conservator), 
the  rental  payments  must  be  treated  as 
unrestricted  funds  as  of  the  time  of  payment, 
but  future  or  anticipated  rentals  are  classed 
as  restricted  property  over  which  the 
Secretary  of  the  Interior  may  recapture  super- 

vision over  the  collection,   c.are  and  disburse- 
ment.    Any  action  of  the  legal  representative 

(guardian  or  conservator)  or  of  the  guardian- 
ship court  to  obligate  such  future  or  anticipated 

rentals  would  be  ineffective  unless  approved  by 
the  Secretary  of  the  Interior. 

Supervision  Over  the  Collection,   Care  and 
Disbursement  of  Rentals  Payable  Directly  to  an 
Indian  Lessor  or  His  Legal  Representative  Under 
an  Approved  Lease  of  Restricted  Land,    M-36671 
(Feb.    17,    1965)  72  I.  D.   83 

A  Crow   Indian's   application   for  a  patent   in   fee 
to    lands    for  which  a   trust   patent   has   been 
issued  will  be  determined  on   the  basis  of 

general   statutory   provisions    in    that    respect, 
and   a  decision   to  withhold   fee  patent   will   be 
overturned   on   appeal  where   there   is   an   abuse 
of  administrative   discretion   and  where   the 

record   supports   the   conclusion   that    the   appli- 
cant   is   capable  of  properly  managing  his   or   her 

own   affairs. 

Administrative   Appeal   of  Frances  M.    Shively  Kevern 
(Crow  Allottee  No.    3519),    2   IBIA  123    (Dec.    20,    1973) 80   I.D.    804 

CONTRACTS 

Where  an  approved  lease  of  individually  owned 
restricted  Indian  land  provides  for  the  direct 
payment  of  rentals  to  the  owner  or  his  legal 
representative  (guardian  or  conservator), 
the  rental  payments  must  be  treated  as 
unrestricted  funds  as  of  the  time  of  payment, 
but  future  or  anticipated  rentals  are  classed 
as  restricted  property  over  which  the 
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Secretary  of  the  Interior  may  recapture  super- 
vision over  the  collection,   care  and  disburse- 
ment.    Any  action  of  the  legal  representative 

(guardian  or  conservator)  or  of  the  guardian- 
ship court  to  obligate  such  future  or  anticipated 

rentals  would  be  ineffective  unless  approved  by 
the  Secretary  of  the  Interior. 

Supervision  Over  the  Collection,  Care  and 
Disbursement  of  Rentals  Payable  Directly  to  an 
Indian  Lessor  or  His  Legal  Representative  Under 

and  Approved  Lease  of  Restricted  Land,   M-36671 
(Feb.    17,    1965)  72  I.D.    83 

The  purchase  in  fee  simple  of  irrigable  land 
within  the  Wind  River  irrigationproject  by  an 
Indian  from  a  non-Indian  does  not  cancel  or 
suspend  performance  of  a  contract  for  repay- 

ment of  irrigation  charges  against  the  land 
which  is  like  a  covenant  that  runs  with  the  land 
and  is  binding  on  subsequent  purchasers. 

Construction  Charges,  Indian-Owned  Lands:    Wind 
River  Irrigation  Project,   Wyoming,    M-36708 
(July  18,    1967) 

If   substantive   authority  otherwise  exists,    section   23 
of  the  Act  of  June  25,    1910,    36  Stat.    861,   25  U.S.C. 

§   47    (1970),    conveniently   referred   to   as   the    "Buy 
Indian"   Act,    authorizes   the   negotiation  of   contracts 
as   an   exception   to   the   otherwise   applicable   adver- 

tising  requirements   of   the   Federal   Property   and 
Administrative   Services   Act   of    1949,    as  amended 

(41   U.S.C.    §   252(c)(15)    (1970)),    for   the   "purchases 
of   products   of   Indian   industry,"   and   including contracts    for  construction. 

Negotiability  of   Construction   Contract   Under   the 

"Buy    Indian"   Act   of   June   25,    1910,    M-36856 
(Feb.    22,    1973) 

CRIMINAL  JURISDICTION 

The  Federal  Indian  liquor  laws,    18  U.S.C.   sees. 
1154  and  1156  (1964  ed.  ),  as  modified  by  18 
U.S.C.   sec.  1161  (1964  ed.  ),  are  applicable 
in  Alaska  to  the  Congressional,  Secreterial 
and  Executive  Order  native  reservations  and 

to  dependent  native  communities  organized 
under  the  act  of  June  18,   1934,  25  U.  S.  C. 
sees.   476,   479  (1964  ed.  ). 

The  act  of  Mar.   3,    1899  (30  Stat.    1253,    1274), 
as  amended  (35  Stat.    600,   603),  providing  for 
control  of  liquor  traffic  among    Alaska  natives, 
is  no  longer  operative,   since  it  applies  only  to 
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Alaska  natives  who  have  not  become  United 
States  citizens,  and  all  Alaska  natives  were 

made  citizens  by  the  act  of  June  2,  1924  (43 
Stat.    253). 

Liquor  Problems  in  "Indian  Country"  in  Alaska, 
M-36712  (Sept.    26,    1967) 

Indian  who  commits  offense  against  state  law  out- 
side of  Indian  country  is  subject  to  jurisdiction 

of  state  the  same  as  any  other  citizen. 

Fact  that  Indian  who  committed  offense  against 
state  law  outside  of  Indian  country  and  within 
jurisdiction  of  state  was  arrested  by  state 
officer  within  Indian  country  would  not  alone 
vitiate  otherwise  proper  prosecution  and  con- 

viction of  Indian  in  state  court  even  if  arrest 

were  technically  illegal. 

Where  Indian  commits  offense  against  state  law 
outside  of  Indian  country  and  within  jurisdic- 

tion of  state,    state  authority  and  process  to 
bring  him  to  bar  will  run  to  him  in  Indian 
country. 

Arrest  of  Indian  Within  Indian  Country  by  State 
Officer  for  Offense  Committed  Outside  of  Indian 

Country,    M-36717  (Dec.    22,    1967) 

The  Federal  Indian  Liquor  laws,    18  U.  S.  C.    sets. 
1154  and  1156  (1964  ed.  ),  as  modified  by  18 
U.S.  C.   sec.    1161  (1964  ed.  ),  are  applicable  ir 
Alaska  to  the  Congressional,  Secretarial  and 
Executive  Order  native  reservations  and  to 

dependent  native  communities. 

Liquor  Control,   Indian  Communities,   Alaska, 
M-36712  (Supp.  )  (Jan.    15.    1968) 

tribe  acquired  "exclusive  jurisdiction  over  auch 
offenses"  as  provided  by  section  1152,   Title  18, 
United  Statea  Code.     While  that  reference  to  ex- 

clusive tribal  jurisdiction  atill  appears  in  sec- 
tion 1152,   it  ia  doubtful  that  any  such  Jurisdic- 
tion has   survived  since,    though  initially  some 

treaties  may  have  granted  criminal  juriadiction 
over  Non-Indiana,   later  treaty  provisions 
ueually  required  the  tribes  to  seize  and  sur- 

render offenders  to  designated  Federal  officials. 

Criminal  Juriadiction  of  Indian  Tribes  Over  Non- 
Indiana,   M-36810  (August  10,    1970)     77  I.  n.    113 

States  which  have  assumed  the  requisite  jurisdic- 
tion over  Indian  country  under  Public  Law  280 

(Act  of  August  15.    1953,    67  Stat.    588,   as  a- 
mended.    18  U.  S.  C.   section  1162  and  28  U.S.  C. 
section  1360)  or  under  the  Civil  Rights  Act  of 

1968  (Act  of  April  11,    1968,   82  Stat.    77-81. 
25  U.S.  C.  sections  1321-1322  (Supp.   V. 
1965-1969))  are  required  by  the  Wholesome 
Meat  Act  of  1967  to  enforce  their  meat  inspec- 

tion laws  on  Indian  reservations  if  the  enforce- 
ment does  not  involve  the  regulation  of  property 

held  in  trust  by  the  United  States  for  the  benefit 
of  the  Indians.     States  which  have  not  assumed 

the  aforementioned  jurisdiction  over  Indian 
country  are  not  authorized  or  required  by  the 
Wholesome  Meat  Act  of  1967  to  enforce  their 

meat  inspection  laws  on  Indian  reservations  un- 
less the  Secretary  of  the  Interior  were  to  enact 

regulations  authorizing  such  enforcement  under 

the  authority  granted  him  by  the  Act  of  Febru- 
ary 15,    1929,   45  Stat.    1185,  as  amended, 

25  U.  S.C.   section  231. 

Applicability  of  the  Wholesome  Meat  Act  of  1967 
on  Indian  Reservations.  M-36811  (Feb.    1,    1971) 78  I.D.    18 

Civil  and  criminal  jurisdiction  over  the  persons 

and  private  (non-trust)  property  of  Indians 
within  Indian  country  granted  to  states  or 
assumed  by  states  under  Public  Law  280  (Act 
of  August  15,    1953,   67  Stat.    589,   as  amended, 
18  U.S.  C.    sec.    1162  and  28  U.S.  C.    sec.    1360) 
does  not  include  authority  to  enforce  state  laws 
directly  or  indirectly  against  property  held  in 
trust  by  the  United  States  for  the  benefit  of 
Indians. 

Applicability  of  Health  and  Sanitation  Laws  of  the 
State  of  California  on  Indian  Reservations, 

M-36768    (Feb.    7,    1969) 

Indian  tribes  generally  do  not  possess  criminal 
jurisdiction  over  Non-Indians  unless  there  still 
remains  in  force  a  treaty  provision  whereby  a 

The  modification  of  the  Federal  Indian  liquor  laws, 

permitting  the  introduction,  possession  and 
sale  of  intoxicating  beverages  on  the  reservation 
with  tribal  consent  (Act  of  August  15,    1953, 
67  Stat.   586,    18  U.S.  C.   section  1161  (1964)) 
does    not  make  Montana  liquor  laws  applicable 

to  the  Chippewa  Cree  Tribe  or  tribal  members 

on  the  Rocky  Boy's  Reservation.     Rather,  this 
act  requires  the  state  liquor  laws  to  be  used  as 
the  standard  of  measurement  to  define  lawful 
and  unlawful  activity  on  the  reservation.    Actions 

not  in  conformity  with  the  provisions  of  applica- 
ble state  law  would  subject  a  tribal  member  to 

prosecution  only  in  the  Federal  courts,   not  in 

state  courts.   Non-Indians  would  be  subject  to 
prosecution  in  the  Federal  and  state  courts, 

assuming  a  double  jeopardy  question  is  not  pre- sented. 

Applicability  of  the  Liquor  Laws  of  the  State  of 

Montana  on  the  Rocky  Boy's  Reservation,    M- 3 68 15 
(Feb.   3,    1971)  78  I.D.  39 
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The  Winnebago  Tribe  has  the  power  through  its  in- 
herent right  to  govern  itself  and  implied  in  its 

Constitution  to  create  a  tribal  court  to  hear 
cases  involving  Indians  who  violate  the  tribal 
hunting  and  fishing  laws.     Public  Law  ̂ 80  (Act 
of  August  15,    1953.   67  Stat.    588,   as  amended, 
18  U.S. C.   sec.    1162  and  28  U.S.  C.    sec.    1360) 
dods  not  derogate  from  this  power  in  regard  to 
hunting  and  fishing. 

Power  cf  the  Winnebago  Tribe  to  Create  a  Tribal 
Court  to  Hear  Cases  Involving  Indians    Who  Violate 
Tribal  Huntin g  and  Fishing  Laws  ,    M-36821 
(Mar.    19,    1971) 

Because  the  Congress  has  never  manifested  an  intent 
to  diminish  or  dissolve  the  Puyallup  Reservation, 
as  its  boundaries  were  established  in  1873,    such 
boundaries  continue  to  exist  for  federal  and  tribal 

purposes.     Therefore,    the  Puyallup  Tribe  poesesse 
the  exclusive  right  to  fish  on  the  Puyallup  River 
within  those  1873  boundaries;  the  State  of  Washing- 

ton may  not  exercise  any  authority  over  Puyallup 
Indians  fishing  on  the  Puyallup  River  within  those 
boundaries;  and  the  state  may  not  regulate  other 
Indians  fishing  there,    at  least  when  such  fishing 
by  such  Indians  has  been  permitted  by  the  Puyallup 
Tribe. 

Status  of  the  Puyallup  Reservation  in  the  State  of 
Washington,    M-36825(Mar.    26,    1971) 

M-36825  (Supp. )  (Aug.    11,    1971) 

Provisions  in  a  tribal  code  that  assess  as  costs 

in  criminal  cases  a  nominal  sum  on  a  plea  of 

guilty,  a  far  larger  sum  if  the  matter  has  to 
be  tried  by  the  court  without  jury,  and  a  still 

higher  sum  if  in  fact  there  were  a  jury  trial, 
have  a  chilling  effect  on  the  right  to  trial 

and  the  right  to  a  jury  under  25  U.S.C.  §  1302(6) 
and  (10)  and  was  thus  an  infringement  upon  those 

rights,  and  since  imposition  of  this  type  of 
court  cost  would  result  in  extending  both  the 

fine  and  the  jail  term  of  an  indigent  defendant 
beyond  the  maximums  set  forth  in  25  U.S.C. 
§  1302(7),  the  costs  would  also  constitute  a 

type  of  penalty  violating  25  U.S.C.  §  1302(7). 

Validity  of  Sections  1.906  and  1.1605  of  the  Turtle 
Mountain  Tribal  Code  of  1968,  M-36859  (Feb.  22,  1973) 

INDIANS— Continued 
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between  the  Indian  father  and  the  mother  of  the 
child  at  the  time  the  child  was  conceived. 

Estate  of  Francis  Sears.   IA-1397  (May  27,    1965) 

An  Indian  custom  divorce  is  established  when  there 

is  an  actual  separation  of  the  married  parties, 
plus  an  intention  on  the  part  of  at  least  one  of 
the  parties  that  the  separation  shall  be  permanent. 

Estate  of  Elizabeth  Patawa,    IA-1329  (June  1,  1966) 

Where  Indian  court  has  properly  terminated  the 
relationship  of  natural  Indian  parents  to  a 
child,   Indian  court  standing  in  loco  parentis 
may  submit  child  to  the  jurisdiction  of  the 
state  courts  to  secure  his  adoption,    regardless 
that  child  is  resident  of  an  Indian  reservation. 

Adoption  of  Indian  Children  in  State  Courts, 
M-36714  (Nov.    30,    1967)  74  I.    D.    397 

FISCAL  AND   FINANCIAL  AFFAIRS 

Although  the  first  proviso  of  the  Leavitt  Act  defers 
the  collection  and  prohibits  the  assessment  of 
irrigation  construction  charges  against  trust 
and  restricted  lands  in  Government  irrigation 
projects,   reimbursable  construction  costs  for 
such  lands  are  accrued  obligations  which  are 
debts  owing  to  the  United  States  and  are  subject 
to  adjustment  or  cancellation  under  the  first 
clause  of  the  Leavitt  Act.     Deputy  Solicitor'  s 
memorandum  of  May  11,    1960  to  the  Deputy 

Commissioner  of  Indian  Affairs  holding  to  the 
contrary  with  respect  to  Leavitt  Act  cancella- 

tions by  House  Document  501,    72d  Congress, 
2d  Sess. ,   overruled. 

The  first  clause  of  the  Leavitt  Act,   as  distinguish- 
ed from  the  first  proviso,   authorizes  the 

Secretary  to  adjust  reimbursable  charges  of 
the  United  States  which  are  debts  of  Indians 

and  Indian  tribes,   and  is  not  limited  to  irriga- 
tion charges  or  affected  by  the  type  of  interest 

of  Indians  in  their  lands. 

Construction  Charges,   Indian-Owned  Lands:    Wind 
River  Irrigation  Project,   Wyoming.    M-36708 

(July  18,    1967)    
DOMESTIC  RELATIONS 

The  right  of  a  child  of  an  Indian  father  to  inherit 
from  him  under  the  provisions  of  the  act  of 
Feb.   28,   1891  (26  Stat.   795;  25  U.S.C.   sec. 
371),   is  not  affected  by  the  status  of  the 
marital  or  nonmarital  relationship  existing 

The  Act  of  September  22,    1961,    75  Stat.    584,    25 

U.S.C.   sees.    164-5  (1964)  requires  that  monies 
representing  per  capita  shares  or  other  individ- 

ualizations, which  have  been  unpaid  for  a 
period  of  six  years,   be  restored  to  Indian  tribal 
accounts  even  if  such  individualizations  are 

represented  by  government  checks  which  may 
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be  outstanding.     Such  restoration  would  cut  off 
the  claims  of  the  payees  of  such  checks  but  not 
the  rights  of  holders  in  due  course  who  are 
protected  by  the  Act  of  August  21,    1957,   31 
U.  S.  C.   sec.    132  (1964). 

Restoration  to  Indian  Tribes  of  Funds  Held  for 
Unclaimed  Per  Capita  Payments  Where  Payment 
Checks  are  Outstanding,   M-36741  (Jan.    8,    1968) 

Funds  held  in  the  United  States  Treasury  in  trust 
for  an  Indian  tribe  or  individual  may  be  invest- 

ed by  the  Secretary  or  his  delegate  in  public 
debt  obligations  of  the  United  States  and  in 
bonds,    notes,    or  other  obligations  uncondi- 

tionally guaranteed  as  to  both  principal  and 
interest  by  the  United  States,    25  U.S.C.    sec. 
162a  (1964). 

"Public  debt  obligations"  includes  only  bonds 
issued  by  the  United  States   Treasury;  "bonds, 
notes,    or  other  obligations  which  are  uncon- 

ditionally guaranteed  as  to  both  principal  and 

interest  by  the  United  States"  includes  obliga- 
tions fully  or  unconditionally  guaranteed  or  in- 

sured by  a  Government  agency  pursuant  to  a 
congressional  grant  of  authority  for  a  con- 

stitutional purpose. 

The  Secretary  or  his  delegate  may  invest  Indian 
trust  tunds  in  any  obligations  not  uncondition- 

ally guaranteed  by  the  United  States  if,    by 
statute,    such  an  obligation  is  made  the  lawful 
subject  of  investment  for  all  trust  funds  under 
the  authority  or  control  of  the  United  States. 

Investment  of  Indian  Tribal  Trust  Funds, 
M-36732  (May  3,    1968) 

HUNTING  AND   FISHING 

The  Muckleshoot  Indian  Tribe  is  an  existing  federally 
recognized  tribal  entity  that  is  a  political  suc- 

cessor in  interest  of  some  of  the  Indian  tribes 

or  bands  which  were  parties  to  the  Treaties  of 
Medicine  Creek,  10  Stat.  1132,  and  Point  Elliott, 
12  Stat.  927,  and  therefore  the  tribe  possesses 

off-reservation  fishing  rights. 

Treaty  Status  of  the  Muckleshoot  Indian  Tribe  of  the 

Muckleshoot  Reservation,  M-36862  (Feb.  22,  1973) 80  I.D.  222 

INDIANS— Con  t  inued 
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amendment  (Act  of  May  8,    1906,    34  Stat.    182)  i: 
Squire  v.   Capoeman,    351   U.S.    1   (1956).     Con- 

sistent with  the  Capoeman  rule  and  the  compre- 
hensive legislative  arrangement  for  the  manage 

ment  of  trust  lands  and  funds  derived  directly 
therefrom,   funds  derived  directly  from  trust 
lands  are  not  subject  to  levy  by  the  Internal 
Revenue  Service  for  delinquent  taxes. 

To  the  extent  that  Individual  Indian  Money  Accounts 
are  not  directly  derived  from  the  sale  of  capital 
assets,  or  if  so  derived  are  not  obligated  or 
committed  by  an  approved  agreement,  they  are 
pursuant  to  25  CFR  104.  9  available  for  applica 
tion  toward  payment  of  claims  of  other  agencies 
of  the  United  States  including  those  of  the  Intern; 
Revenue  Service. 

Funds  on  deposit  in  Individual  Indian  Money  Ac- 

counts under  the  provisions  of  25  CFR  Part  104 
are  subject  to  Internal  Revenue  Service  levy 
under  26  U.S.C.    6331  unless  otherwise  exempt 
by  other  provisions  of  law  under  which  they  are 
derived;  the  fact  that  they  are  held  in  Individual 
Indian  Money  Accounts  is  not  alone  sufficient 
for  exemption  from  such  levy. 

Federal  Income  Tax  Levies  on  Individual  Indian 

Money  Accounts,    M-36782  (Sept.    10,    1969) 

LAW  AND  ORDER 

The  Federal  Indian  liquor  laws,    18  U.S.C.  sees. 
1154  and  1156  (1964  ed.  ),  as  modified  by  18 
U.S.C.   sec.    1161  (1964  ed.  ),  are  applicable 
in  Alaska  to  the  Congressional,  Secretarial 
and  Executive  Order  native  reservations  and 

to  dependent  native  communities  organized 
under  the  act  of  June  IB,   1934,   25  U.  S.  C. 
sees.   476,   479  (1964  ed.  ). 

The  act  of  Mar.   3,    1899  (30  Stat.    1253,  1274), 
as  amended  (35  Stat.  600,  603),  providing  for 
control  of  liquor  traffic  among  Alaska  natives, 
is  no  longer  operative,   since  it  applies  only  to 
Alaska  natives  who  have  not  become  United 
States  citizens,  and  all  Alaska  natives  were 
made  citizens  by  the  act  of  June  2,    1924  (43 Stat.   253). 

Liquor  Problems  in  "Indian  Country"  in  Alaska, 
M-36712  (Sept.    26,    1967) 

INDIAN  MONEY   ACCOUNTS 

The  same  standard  of  construction  is  given  the 
June  21,    1906,    amendment  (Act  of  June  21,    1906, 
34  Stat.r325,   327,   25  U.S.C.   sec.   410)  to  the 
General  Allotment  Act  of  1887  as  was  given  the 
General  Allotment  Act  of  1887  and  another  1906 

The  Federal  Indian  Liquor  laws,    18  U.S.C.   sees. 
1154  and  1156  (1964  ed.  ),  as  modified  by  18 
U.S.C.   sec.    1161  (1964  ed.  ),  are  applicable  in 
Alaska  to  the  Congressional,  Secretarial  and 
Executive  Order  native  reservations  and  to 

dependent  native  communities. 

Liquor  Control,   Indian  Communities,   Alaska, 
M-36712  (Supp.  )  (Jan.    15,    1968) 
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The  cession  of  unallotted  lands  by  the  Yankton 

Sioux  Tribe  by  the  Agreement  of  Dec.    31,    1892, 

as  ratified  by  the  act  of  Aug.    15,    1894,    28  Stat. 
314  diminished  the  area  over  which  the  tribe 

might  exercise  its  authority  but  did  not  other- 

wise terminate  legislative  authority  of  the 

tribe;  the  tribe  retained  inherent  authority  to 

administer  justice  through  a  tribal  court. 

Authority  of  Yankton  Sioux  Tribe  of  South  Dakota 

to  Establish  a  Tribal  Court,  M-36783  (Sept.  10, 
1969) 

Indian  tribes  generally  do  not  possess  criminal 
jurisdiction  over  Non-Indians  unless  there  still 

remains  in  force  a  treaty  provision  whereby  a 

tribe  acquired  "exclusive  jurisdiction  over  such 

offenses"  as  provided  by  section  1152,    Title  18, 
United  States  Code.     While  that  reference  to  ex- 

clusive tribal  jurisdiction  still  appears  in  sec- 

tion 1152,    it  is  doubtful  that  any  such  jurisdic- 

tion has  survived  since,   though  initially  some 
treaties  may  have  granted  criminal  jurisdiction 
over  Non -Indians,  later  treaty  provisions 
usually  required  the  tribes  to  seize  and  sur- 

render offenders  to  designated  Federal  officials. 

Criminal  Jurisdiction  of  Indian  Tribes  Over  Non- 

Indians,   M-36810  (August  10,    1970)     77  T.  D,    113 

The  modification  of  the  Federal  Indian  liquor  laws, 

permitting  the  introduction,  possession  and 

sale  of  intoxicating  beverages  on  the  reservation 

with  tribal  consent  (Act  of  August  15,    1953, 

67  Stat.   586,   18  U.S.C.   section  1161  (1964)) 

does  not  make  Montana  liquor  laws  applicable 

to  the  Chippewa  Cree  Tribe  or  tribal  members 

on  the  Rocky  Boy's  Reservation.     Rather,   this 
act  requires  the  state  liquor  laws  to  be  used  as 
the  standard  of  measurement  to  define  lawful 

and  unlawful  activity  on  the  reservation.    Actions 

not  in  conformity  with  the  provisions  of  applica- 
ble state  law  would  subject  a  tribal  member  to 

prosecution  only  in  the  Federal  courts,  not  in 

state  courts.   Non-Indians  would  be  subject  to 
prosecution  in  the  Federal  and  state  courts, 

assuming  a  double  jeopardy  question  is  not  pre- 
sented. 

A  subordinate  tribal  entity  or  tribal  member 

licensed  by  the  Chippewa  Cree  Tribe  to 

operate  a  liquor  establishment  on  the 

Rocky  Boy's  Reservation  does  not  have  to 
obtain  a  state  liquor  license. 

Applicability  of  the   Liquor  Laws  of  the  State  of 

Montana  on  the   Rocky  Boy's  Reservation, 
M - 36815  (Feb.    3,    1971)  78  I.  D.    39 

Provisions   in   a   tribal   code    that   assess   as   costs 

in   criminal   cases   a  nominal   sum  on   a   plea  of 

guilty,    a   far   larger   sum  if   the  matter  has    to 
be   tried   by   the   court   without   jury,    and   a   still 
higher   sum  if   in   fact    there  were  a  jury   trial, 
have   a   chilling  effect   on   the   right    to   trial 
and   the   right    to  a   jury   under   25   U.S.C.    §    1302(6) 
and    (10)    and  was    thus   an   infringement    upon   those 
rights,    and   since    imposition   of   this   type   of 
court    cost   would   result    in   extending  both   the 

fine   and   the   jail    term  of   an    indigent    defendant 

beyond   the  maximums   set    forth   in   25   U.S.C. 
§    1302(7),    the   costs  would  also   constitute  a 

type   of   penalty  violating   25   U.S.C.    §    1302(7). 

Validity   of   Sections    1.906   and    1.1605   of   the   Turtle 

Mountain   Tribal   Code   of    1968,    M-36859    (Feb.    22,    1973) 

PROBATE 

Proof  of  testamentary  capacity  by  witnesses  to  an 

Indian  testatrix's  will  and  by  others  closely 
associated  with  her  remained  unaffected  by  alle - 
gations  that  testatrix  was  ill,  infirm,   and  mentally 

incompetent,   that  she  could  not  use  the  English 

language,   had  no  business  capacity,   and  that 
she  failed  to  show  comprehension  of  her 

property  interests  and  the  objects  of  her  bounty. 

The  fact  that  there  may  have  been  an  opportunity 
to  exert  undue  influence  on  an  Indian  testatrix 

is  insufficient  to  establish  the  invalidity  of  a 
will  where  convincing  proof  has  not  been 

furnished  that  such  undue  influence  was  act- 

ually exerted  or  that  testatrix's  free  agency 
in  the  testamentary  act  was  influenced  im- 

properly. 

Estate  of  Charlotte  Davis  Kanine,   IA-828  (Supp.  ) 
(Feb.    15,    1965)  72  I.  D.    58 

The  fact  that  the  Examiner-of-Inheritance  had  the 

opportunity  to  observe  the  appearance  and  de- 
meanor of  witnesses  who  testified  is  considered 

on  appeal,   and  where  evidence  supports  the 

Examiner's  decision  it  will  not  be  disturbed 
on  appeal. 

Estate  of  Francis  Sears,   IA-13  97  (May  27,    1965) 

Where  the  testimony  in  a  probate  proceeding  is 

disputed  and  conflicting  on  the  questions  of 

paternity  and  of  testator's  competency  to  make 
a  will,    the  factual  findings  of  the  Hearing 

Examiner,    who  had  the  opportunity  to  observe 
and  hear  the  witnesses,    will  not  be  disturbed. 

Estate  of  Albert  Attocknie,    1A-1442  (Feb.  7,   1966) 
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Where  testimony  in  a  probate  proceeding  is 
directly  conflicting  on  the  question  of  the 
existence  of  a  common-law  marriage   re- 

lationship,   the  factual  findings  of  the  Hearing 
Examiner,    who  had  the  opportunity  to  observe 
and  hear  the  witnesses,    will  not  be  disturbed. 

PROBATE  — Continued 

Where  testimony  in  Indian  probate  proceedings  is 
conflicting  the  findings,  made  by  the  Hearing 
Examiner,    who  had  the  opportunity  to  observe 
and  hear  the  witnesses,   will  not  be  disturbed. 

Estate  of  Mariah  Hedrick,    IA-877  (Apr.    13,    1966) 

Estate  of  Louise  Wilson,    IA-1380  (Mar.   1,  1966) 

Habitual  drunkenness,    eccentricity,    uncleanlincss, 
slovenliness  and  offensive  and  disgusting  per- 

sonal habits  do  not  of  themselves  establish 

testamentary  incapacity  and  proof  of  such 
habits  and  traits  does  not  overcome  the 
testimony  of  the  attesting  witnesses  to  the 
effect  testatrix  had  testamentary  capacity. 

A  claim  of  undue  influence  against  a  will  which 
omits  one  of  the  testatrix's  two  children 
in  favor  of  her  paramour  must  fail  in  the 
absence  of  evidentiary  facts  from  which  an 
inference  can  be  drawn  that  the  testatrix 

was  compelled  to  make  a  will  which  she 
would  not  have  made  if  exercising  her  own 
judgment  and  desires. 

State  law  relating  to  right  of  child  omitted  from 

will  to  share  in  parent's  estate  does  not  apply 
to  the  restricted  estate  of  an  Indian  testatrix 

since  Federal  statutes  and  regulations  govern 
testamentary  disposition  of  restricted  Indian 
property. 

An  Indian  will,    which  may  only  be  revoked  by  a 
subsequent  will  or  writing  executed  with  same 

formalitie:'  as  will  or  by  destruction  with  intent 
to  revoke,    is  not  revoked  by  letter  written  by 
testatrix  to    superintendent  of  Indian  agency 
whom  she  mistakenly  believed  had  her  will  on 
file  which  letter  advises  of  her  intent  to  make  a 
new  will  and  requests  that  old  will  be  removed 
from  files. 

Estate  of  Amelia  Keyes  Abbott  Viramontes  Walker, 
IA-1339  (Apr.    5,    1966) 

Where  the  testimony  in  a  probate  proceeding  is 
disputed  and  conflicting  on  the  question  of  the 
testator's  competency  to  make  a  will,   the 
factual  findings  of  the  Hearing  Examiner,   who 
had  the  opportunity  to  observe  and  hear  the 
witnesses,   will  not  be  disturbed. 

To  invalidate  a  will  for  undue  influence  it  must  be 
shown  that  free  will  of  the  testator  was  destroyed 
or  that  the  will  of  another  was  substituted  for  that 

of  the  testator.      Something  more  than  the  oppor- 
tunity for  or  possibility  or  suspicion  of  undue  in- 

fluence is   required  to  be  shown  in  order  to  void 
a  will  for  undue  influence. 

Estate  of  Ammon  Pubigee,    IA-859  (Apr.    7,    1966) 

One  who  is  not  adversely  affected  directly  by  the 
decision  of  the  Hearing  Examiner  is  not  an 

"aggrieved  person"  within  the  meaning  of 
25  CFR  19.  15(a)  and  has  no  standing  to  appeal. 

Estate  of  Joseph  Eagle  (Flying  Eagle)  or  Two  Owls. 
IA-1271    (Apr.    18,    1966) 

Evidence  that  testator  a  year  and  a  half  after 
he  executed  his  will  engaged  in  odd  and 

offensive  behavior  and  may  have  been  suffer- 
ing from  mental  disorders  is  not  sufficient  to 

cause  the  disapproval  of  a  will  because  of 

testator's  lack  of  testamentary  capacity  where 
the  evidence  of  the  attesting  witnesses  is  that 
when  the  will  was  executed  testator  was  of 
sound  mind  and  disposing  memory. 

Estate  of  Alphonse  Guie,   Flathead  Allottee  No. 
2326,  IA-1030    (Apr.    18,    1966) 

Where   a   confidential   relationship   exists  between 
the   testator   and   the   sole  beneficiary   under   a 
will,    the   participation  by   the   sole   beneficiary 
in   the   preparation  of   the  will    raises   a   presump- 

tion of   undue   influence  by   the  beneficiary   upon 
the  decedent   at    the   time   the  will   was   executed 
which   is   not    rebutted   by   showing   testator  did 
not   revoke   the  will   during   the   two-year   period 
testator   lived   after   its   execution,    during  which 
period   he  was   intoxicated  much  of    the   time  and 
left   his  business   affairs    in   the  hands   of    the 
beneficiary. 

Estate  of  Mateo  Roxie  (Roxey),   IA- 
(May  4,    1966) 

l256 

Evidence  that  at  the  time  of  executing  a  will  an 
Indian  testatrix  was  elderly,  did  not  speak  or 
understand  English  and  spoke  only  the  Comanche 
language,   that  her  hearing  and  eyesight  were 
poor  and  that  she  was  unable  to  manage  her  own 
business  affairs  does  not  preclude  a  finding  that 
she  possessed  testamentary  capacity  at  the  time 
of  execution  of  the  will. 

Where  the  testimony  in  a  probate  proceeding  is 

disputed  and  conflicting  on  the  question  of  the 
testatrix's  competency  to  make  a  will,  the 
factual  findings  of  the  Hearing  Examiner,  who 
had  the  opportunity  to  observe  and  hear  the 
witnesses,  will  not  be  disturbed. 



485 

INDIANS— Continued 

PROBATE  — Continued 

INDIANS— Continued 

PROBATE  — Continued 

The  fact  that  there  may  have  been  an  opportunity 
to  exert  undue  influence  on  an  Indian  testatrix 
is  insufficient  to  establish  the  invalidity  of  a 

will  where  convincing  proof  has  not  been  fur- 
nished that  such  undue  influence  was  actually 

exerted  or  that  testatrix's  free  agency  in  the 
testamentary  act  was  influenced  improperly. 

Where  a  testatrix,  having  no  immediate  family, 
leaves  her  entire  trust  estate  to  distant  rela- 

tives with  whom  she  lived,  and  who  cared  for 
her  in  her  old  age,  to  the  exclusion  of  other 
relatives,  somewhat  more  closely  related  in 
the  order  of  intestate  succession,  the  will  is 
not  considered  to  be  unnatural. 

Estate  of  Taf-Poie  (Tof-Poie),  IA-1413 
(May  9,    1966) 

As  25  CFR  15.  28(a)  requires  that  an  Indian  will 

be  attested  by  two  disinterested  adult  wit- 
nesses, a  will  attested  by  two  witnesses,  one 

of  whom  is  the  wife  of  the  sole  beneficiary,   will 
be  denied  approval  for  lack  of  due  execution, 
such  witness  now  being  a  disinterested  one. 

Estate  of  Amy  Strieker  McBride,   IA-1396 
(May  12,    1966) 

A  Hearing  Examiner  properly  refused  to  exercise 

probate  jurisdiction  over  the  estate  of  an  un- 
allotted Comanche  Indian  where  it  is  shown 

that  no  part  of  the  property  of  the  estate  came 
within  the  authority  to  determine  heirs  granted 
by  the  Act  of  June  25,   1910,  as  amended 
(36  Stat.   855,  25  U.  S.  C.   372). 

Estate  of  Rose  (Rosette)  S.    Bascus  or  Bascas 
Ricks  Unallotted  Comanche  Indian,   IA-1411 
(May  26,    1966) 

A  will  which  would  be  a  valid  dispositive  instru- 
ment if  approved  by  the  Secretary  will  be  disap- 

proved by  him,   under  the  discretionary  author- 
ity conferred  by  25  U.  S.  C.    sec.    373,  whennec- 

essary  to  prevent  injustice  to  decedent's  chil- 
dren born  after  the  will  was  executed. 

Where  approval  of  a  will  would  be  grossly  ineq- 
uitable to  decedent's  surviving  children,   born 

after  execution  of  the  will,  because  they  would 

receive,   under  a  residuary  clause  in  favor  of 
his  heirs,   property  much  less  valuable  than 

that  devised  to  decedent's  sister,   the  will  was 
properly  disapproved  under  the  discretionary 
authority  conferred  by  25  U.  S.  C.    sec.    373. 

Estate  of  Oliver  Maynahonah,   IA-T-1 
(June  30,    1966) 

Where  a  person  who  claims  to  have  been  the 
husband  of  a  decedent  fails  to  sustain  the  burden 

of  proof  by  establishing  through  clear  and  con- 
vincing evidence  the  existence  of  a  common-law 

marriage,    the  factual  finding  of  the  Hearing 
Examiner  that  no  marriage  existed  should  not 
be  disturbed  on  appeal. 

Estate  of  Rosalind  No  Ear  (L.  S.    Buffalo  or  Brooks) 
Brown,   IA-T-2  (Mar.    31,    1967) 

Evidence  that  an  Indian  testator  frequently  be- 
came drunk  with  his  son  who  was  the  principal 

beneficiary  under  the  will,  that  he  frequently 
gave  money  to  the  son  and  that  the  son  had  on 
occasion  struck  the  testator  cannot  sustain  a 

finding  of  undue  influence  where  there  is  lack- 
ing convincing  proof  that  the  son  actually  did 

so  exert  influence  or  that  there  was  pressure 

operating  directly  upon  the  testamentary  act. 

To  invalidate  a  will  for  .indue  influence  it  must 
be  shown  that  the  free  will  of  the  testator  was 

destroyed  or  that  the  will  of  another  was  sub- stituted for  that  of  the  testator.     Something 
more  than  the  opportunity  for  or  possibility 
or  suspicion  of  undue  influence  is  required  to 
be  shown  in  order  to  void  a  will  for  undue 
influence. 

Estate  of  Charles  Mjissepe  (Pack  Choa  Be), 
IA-T-3  (May  12,    1967) 

The  Secretary's  responsibility  to  exercise  the 
discretionary  authority  conferred  by  25  U.  S.  C. 
sec.    373  is  not  adequately  discharged  when  he, 
or  an  examiner  acting  for  him,  determines 

that  a  purported  will  fulfills  the  technical  re- 
quirements for  a  valid  dispository  instrument 

and  thereupon,   without  further  consideration, 
approves  the  will  as  a  matter  of  course.    When 
a  purported  will  is  submitted  for  approval  and 
it  has  been  determined  that  it  meets  the  tech- 

nical requirements  for  a  valid  will,   further 
consideration  must  be  given  before  approving 

or  disapproving  it  todetermine  whether  approv- 
al will  most  nearly  achieve  just  and  equitable 

treatment  of  the  beneficiaries  thereunder  and 

the  decedent's  heirs-at-law. 

Appropriate  exercise  of  the  Secretary's  discre- 
tionary authority  conferred  by  25  U.  S.  C.  sec. 

373  requires  disapproval  of  a  will  by  which  a 
decedent  attempted  to  devise  his  entire  estate 
to  nieces  and  nephews  and  thus  disinherit  an 

adult  daughter  toward  whose  support  and  ed- 
ucation during  her  childhood  the  decedent  had 

made  no  appreciable  contribution. 

Estate  of  George  Chahsenah,  IA-T-4 (June  20,    1967) 
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Partner  of  coexecutor  named 
to  attest  to  such  will. 

ill  is  qualified 

Estate  of  Maggie  Bates  Goode,    IA-T-7  (Oct.  19, 
1967) 

A  Hearing  Examiner's  Order  Approving  Will 
must  be  suspended  and  the  case  remanded  for 

rehearing  when  additional  testimony  is  neces- 
sary to  ascertain  whether  or  not  a  decedent 

communicated  to  subscribing  witnesses  that 
she  intended  a  certain  instrument  to  be  her 
last  will  and  testament. 

When  minors  in  interest  in  a  decedent's  estate 
are  not  represented  by  a  guardian  ad  litem 

at  a  hearing  to  consider  the  decedent's  will 
and  to  determine  his  heirs,  as  required  by 
25  CFR  15.  6,  the  case  must  be  remanded 
with  instructions  that  a  guardian  ad  litem  be 
appointed,   that  he  attend  all  future  hearings, 
and  that  he  be  given  an  opportunity  to  cross- 
examine  any  witness  who  has  testified  or  will 
testify  at  hearings  concerning  the  estate. 

When  minor  beneficiaries  will  receive  nothing 
from  a  decedent's  estate  unless  a  will  is 
approved  and  their  parent  is  an  heir  whowoulcj 

receive  a  greater  estate  by  intestacy  than 
under  a  will,  a  person  other  than  the  parent 

should  be  appointed  guardian  ad  litem  to  pre- 
vent a  possible  conflict  of  interest. 

When  notice  of  a  hearing  was  not  served  on 
beneficiaries  named  in  a  will,  the  case  must 
be  remanded  with  instructions  to  give  notice 
of  future  hearings  to  all  beneficiaries  and  to 

afford  them  an  opportunity  to  cross-examine 
any  witness  who  has  testified  or  will  testify 
at  hearings  concerning  the  estate. 

Estate  of  Aho  (Florence  Mammedaty),   IA-T-8 
(Nov.   30,    1967) 

A  will  executed  by  a  testator  while  laboring 
under  an  insane  delusion  which  materially 
affects  such  will  is  invalid.     An  insane  delu- 

sion which  materially  affects  a  will  is  a  false 
belief  on  the  part  of  the  testator  which  would  be 
incredible  to  the  testator  himself  if  he  were  of 
sound  mind     and  from  which  belief  he  cannot 
be  dissuaded  by  any  evidence  or  argument. 

Estate  of  Richard  Rusk,    IA-T-1S  (May  14,    1968) 

Although  an  Indian  will  fulfills  the  technical  re- 
quirements for  a  valid  dispository  instrument, 

it  must,    to  become  valid,    be  approved  by  the 
Secretary  of  the  Interior.     The  authority  of 
the  Secretary  to  approve  or  disapprove  an 
Indian  will  is  discretionary,    going  beyond  the 

factum  of  the  will,    and  exercise  of  such  author- 
ity requires  consideration  of  all  circumstances 

attending  execution,    including  the  motives  which 
may  have  induced  the  testator  to  devise  his  en- 

tire estate  to  non-Indians  to  whom  he  is  related 
neither  by  blood  nor  by  marriage,    and  the 
effect  which  the  exercise  of  such  discretion 

bears  upon  the  heirs  at  law  and  the  benefici- 
aries named  in  the  dispository  instrument. 

Where  a  chronic  alcoholic  is  shown  by  the  evidence 
to  have  been  willing  to  devise  his  property  to 
anyone  who  would  provide  him  with  the  means 
of  satisfying  his  craving  for  alcoholic  beverages, 

a  will  giving  his  entire  estate  to  non-Indian 
friends  who  operated  a  beer  tavern  lacks  a 
basis  in  logic,    common  sense  and  reason,    and 
is  an  unnatural  will. 

Estate  of  George  Green,   IA-T-11  (June  7,   1968) 

Applicable  probate  regulation  (25  CFR  15.0- 
15.  34)  do  not  require  that  a  statement  of  the 

testator's  reason  for  disinheriting  a  surviv- 
ing child  be  included  in  a  will  devising  trust 

property,   notwithstanding  the  fact  that  such 

a  statement  is  contemplated  by  certain  "in- 
structions to  Field  Officers"  appearing  on 

a  printed  will  form  issued  by  the  Bureau  of 

Indian  Affairs  stating  that  "if  a  husband, 
wife,  child  or  grandchild  who  is  an  heir  is 

given  nothing,  the  reason  must  be  set  out." 

Regulations  which  provide  that  an  adult  Indian 
with  testamentary  capacity  may  dispose  of 

trust  property  "by  a  will  executed  in  writing 
and  attested  by  two  disinterested  adult  wit- 

nesses" (25  CFR  15.  28)  should  not  be  inter- 
preted as  invalidating  the  execution  by  thumb 

mark  of  a  person  who  cannot  write  his  name. 
Greater  protection  against  the  perpetration 
of  fraud  is  afforded  by  a  practice  of  causing 
such  a  person  to  use  his  thumb  as  a  stylus 

to  subscribe  in  ink  his  identifiable  thumb- 
print than  by  a  practice  of  causing  the  person 

to  use  a  pen  to  subscribe  a  mark  which  nor- 
mally would  be  quite  difficult  to  verify  after death. 

Factual  determinations  made  by  the  Hearing 
Examiner,  who  had  an  opportunity  to  observe 

and  hear  the  witnesses,  with  regard  to  con- 
flicting and  unclear  testimony  concerning 

the  competence  of  the  testator  to  make  a  will, 
ordinarily  will  not  be  disturbed  on  appeal. 
Evidence  that  the  testator  was  elderly,  did 
not  speak  English  and  only  spoke  the  Shawnee 
language,  that  his  hearing  and  eyesight  were 
impaired,  and  that  he  was  unable  to  manage 
his  own  business  affairs  does  not  preclude  a 

finding  that  he  possessed  testamentary  ca- 
pacity at  the  time  of  execution  of  the  will. 

Estate  of  Anna  Charley  Kaseca  White,  IA-T-13 
(June  18.    1968) 
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When  the  uncorroborated  testimony  of  an  Indian 
witness  not  represented  by  counsel  is  that  she 
is  the  daughter  of  the  decedent,   and  a  review 
of  the  record  discloses  that  no  persuasive 
evfdence  was  adduced  to  the  contrary,  it  is  the 
duty  of  the  Hearing  Examiner  to  inquire  into 
the  question  of  paternity  with  considerable 
particularity  and  assist  in  the  discovery  of  any 
records  or  other  documentary  evidence  bear- 

ing upon  that  question. 

A  promise  to  pay  compensation  for  services  alleged 

to  have  been  rendered  in  taking  care  of  an  In- 
dian decedent  during  his  lifetime  will  not  be 

implied  where  the  record  is  devoid  of  any 
showing  that  the  claimant  ever  asserted  a  claim 
to  compensation  during  the  period  when  the 
services  were  performed. 

Estate  of  Reuben  English,  IA-T-18  (May  13,   1969) 

Where  a  review  of  the  evidence  adduced  at  a 

hearing  raises  grave  doubts  as  to  whether  the 
hearing  was  fully  utilized  to  bring  forth  all  of 
the  facts  necessary  to  the  determination  of  the 

decedent's  heirs,  the  case  will  be  remanded 
for  further  hearing. 

Estate  of  Joseph  Mjoetah  Masquat,   IA-T-16 
(Nov.    15,    1968) 

Evidence  sufficient  to  admit  a  will  to  probate  in 
a  state  court  is  sufficient  to  sustain  adminis- 

trative approval  of  such  will  by  the  Secretary 
or  his  delegate. 

The  Superintendent,  Osage  Agency,  has  the  author- 
ity and  jurisdiction  to  approve  the  will  of  an 

Osage  Indian  disinheriting  the  spouse  of  such 
Indian  where  such  spouse  fails  to  prove  her 
Indian  heritage  in  accordance  with  the  act  of 
Feb.   27,   1925,  ch.   359,  sec.   7,  43  Stat.    1011, 
and  the  act  of  Sept.    1,    1950,   ch.   832,   64  Stat 
572. 

The  interested  parties  in  the  estate  of  a  deceased 
Osage  Indian  are  not,  as  a  matter  of  right, 
entitled  to  review  the  recommendation  of  the 
Field  Solicitor  made  pursuant  to  25  CFR  17.  10 
prior  to  the  Superintendent  approving  or  dis- 

approving the  will  of  the  deceased. 

Estate  of  Joseph  Cannon,    IA-T-19  (Feb.    7,    1969) 
Estate  of  William  Bigheart,  Jr. 

(Aug.   8,   1969) 

IA-T-21 

Notwithstanding  the  absence  of  a  residuary  clause 
in  an  approved  will,  the  primary  consideration 
in  construing  a  will  is  to  ascertain  the  intention 
of  the  testator  and  give  effect  to  that  intention. 
If  the  language  in  a  will  containing  no  residuary 
clause  compels  the  conclusion  that  the  testator 
intended  that  a  certain  heir  at  law  receive  no 
part  of  his  trust  estate,   funds  due  the  decedent 

which  were  posthumously  deposited  to  his  ac- 
count should  be  distributed  to  the  beneficiaries 

to  whom  he  made  a  specific  bequest  of  the  funds 
on  deposit  in  that  account. 

Estate  of  Albert  Attocknie,   IA-T-9  (Mar.    27,    1969) 

When  an  original  order  determining  heirs  is  "set 
aside"  and  "held  in  abeyance"  by  an  Examiner 
pending  a  rehearing  to  consider  a  purported 
will,  he  retains  authority  to  vacate,   modify,   or 
reaffirm  the  original  order  after  the  rehearing 
has  been  concluded. 

Substantially  changed  conditions  as  to  the  dece- 
dent's heirs  or  estate  occurring  subsequent  to 

the  making  of  a  purported  will  may  constitute 
a  reasonable  basis  for  denying  approval  there- 

of.    Atewooftakewa  v.   Udall,   277  F.   Supp.   464 

(W.  D.   Okla.    1967),   rev'd  on  other  grounds  sub 
nom.   Udall  v.   Tate,  407  F.  2d  394  (10th  Cir. 

To  invalidate  a  will  for  undue  influence  it  must  be 

shown  that  the  free  will  of  the  testator  was  de- 
stroyed or  that  the  will  of  another  was  substituted 

for  that  of  the  testator. 

Estate  of  John  Newton  Harlow,  Sr.     IA-T-22 
(Dec.   16,   1969) 

To  invalidate  a  will  because  of  undue  influence 

having  been  imposed  upon  the  decedent  it  is  nec- 
essary to  show:     (1)    That  the  decedent  was  sus- 

ceptible to  being  dominated  by  another;    (2)    that 
the  person  allegedly  influencing  the  decedent  in 
the  execution  of  such  will  was  capable  of  control- 

ling the  mind  and  actions  of  the  decedent;    (3)  that 
such  person  did  exert  influence  upon  the  decedent 
of  a  nature  calculated  to  induce  or  coerce  the  de- 

cedent to  make  a  will  contrary  to  his  own 
desires;  and    (4)    that  the  will  is  contrary  to  the 
decedent's  own  desires. 

Statements  made  prior  to  a  decedent's  marriage  re- 
garding disposition  of  his  estate  are  not  suffi- 

cient to  show  that  a  subsequent  will  devising  his 
estate  to  his  surviving  spouse  was  executed  by mistake. 

Estate  of  Louis  B.   Fronkier,   IA-T-24 
(Feb.   24,    1970) 

1969). 
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It  is  within  the  sound  discretion  of  the  Hearing  Ex- 
aminer whether  to  continue  a  hearing,   and  the 

decision  of  the  Hearing  Examiner  will  not  be  dis- 
turbed except  upon  a  clear  showing  of  abuse  of 

discretion.     The  deliberate  and  unexplained 
absence  of  a  claimant's  retained  counsel  is  not  a 
ground  for  continuance  of  a  hearing,   and  the  deci- 

sion of  the  Hearing  Examiner  to  proceed  with 
rather  than  to  continue  the  hearing  until  the 
claimant's  counsel  was  present,   where  no  contin- 

uance was  requested,   is  not  an  abuse  of  discre- 
tion which  would  deprive  claimant  of  a  full  and 

fair  hearing,   particularly  where  nothing  presented 
in  support  of  the  appeal  would  result  in  a  different 
decision. 

Estate  of  Maggie  Spottedwolf,   IA-D-35 
(Apr.    16,    1970) 

The  requisite  mental  capacity  which  a  testator  must 
have  in  order  to  make  a  valid  testamentary  dis- 

position of  his  property  is  the  ability  to  remem- 
ber,  at  least  in  a  general  and  approximate  way, 

the  nature  and  extent  of  his  property,   to  recog- 
nize those  who  are  the  natural  objects  of  his 

bounty,   and  to  comprehend  the  nature  of  the 
testamentary  act  itself. 

The  bare  allegation  that  a  will  is  unnatural  because 
of  the  relatively  small  devise  to  the  heirs  of  the 
testator  is  insufficient  to  support  a  finding  that 
such  will  is  unnatural. 

A  will  wherein  the  testator  disinherits  his  heirs  and 

blood  relatives  is  not  unnatural  per  se„    The  pref- 
erence of  strangers  to  the  blood  by  a  testator  is 

merely  evidence  to  be  considered  in  the  deter- 
mination of  his  testamentary  capacity,    and  wheth- 

er such  preference  is  natural  depends  on  the  re- 
lationship between  the  testator  and  his  heirs  and 

devisees. 

Medical  evidence  regarding  the  testamentary  capac- 
ity of  a  testator  which  is  inconclusive  and  subject 

to  a  reasonable  difference  of  opinion  is  not  suf- 
ficient to  overcome  the  presumption  of  testamen- 

tary capacity  created  by  the  testimony  of  the 
attesting  witnesses  that  the  testator's  will  was 
duly  and  properly  executed. 

After  a  will  of  a  deceased  Osage  Indian  has  been 
given  Secretarial  approval,   no  affirmative  action 
toward  approval  or  disapproval  of  earlier  wills 
will  be  necessary  or  appropriate  unless  admis- 

sion of  the  approved  will  to  probate  is  denied,   in 
which  event  such  action  will  be  taken  after  the 
parties  have  been  given  an  opportunity  to  present 
evidence  on  the  validity  of  the  will  or  wills  then 
to  be  considered. 

Estate  of  John  P.   Whitetail,   IA-T-23(Apr.  17,  1970) 
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Undue  influence  is  not  to  be  presumed  where  the 
evidence  affirmatively  discloses  that  a  benefi- 
ciary  of  a  will  who  accompanied  the  testator  to 
the  offices  of  the  scrivener  was  not  present  when 
the  terms  of  the  will  were  discussed  or  when  the 
will  was  executed. 

A  will  wherein  the  testator  disinherits  his  heirs  and 
blood  relatives  is  not  unnatural  per  se.     Thepref. 
erence  of  strangers  to  the  blood  by  a  testator  it 

merely  evidence  to  be  considered  in  the  determi- 
nation  of  his  testamentary  capacity,   and  whether 
such  preference  is  natural  depends  on  the  rela- 

tionship between  the  testator  and  his  heirs  and devisees. 

The  Hearing  Examiner  in  proceedings  conducted 
pursuant  to  25  CFR  15.0-15.34  has  neither  the 
duty  nor  the  authority  to  appoint  or  otherwise 
secure  the  services  of  an  attorney  for  an  inter- ested party. 

Estate  of  Otto  Littleman  (Lame  Woman),   IA-T-25 
(June  5,    1970) 

When  a  decision  of  the  Secretary  of  the  Interior  dis- 

approving the  will  of  a  deceased  Indian  is  chal- 
lenged in  the  courts,  and  the  final  judgment  di- 

rects that  the  will  be  approved,  the  Secretary 
will  rescind  his  previous  decision  and  approve 
the  will. 

Estate  of  George  Chans enah,  IA-T-4 
(June  30,   1970) 

A  will  drafted  on  instructions  of  a  person 
standing  In  a  confidential  relationship  with 
the  decedent  will  be  disapproved  because  of 
undue  Influence  when  the  decedent  had  no  op- 

portunity for  Independent  advice  from  a  per- 
son In  a  position  to  advise  impartially  and 

confidentially. 

Estate  of  Cyril  Dewey  Bockius,    3  IBIA  277 
(July  19,    1973) 

TAXATION 

The  same  standard  of  construction  is  given  the 
June  21,    1906.    amendment  (Act  of  June  21,    190( 
34  Stat.    325.    327.    25  U.S. C.    sec.    410)  to  the 
General  Allotment  Act  of  1887  as  was  given  the 
General  Allotment  Act  of  1887  and  another  1906 
amendment  (Act  of  May  8,    1906,    34  Stat.    182)  in 
Squire  v.    Capoeman,    351   U.S.    1   (1956).    Con- 

sistent with  the  Capoeman  rule  and  the  compre- 
hensive legislative  arrangement  for  the  manage- 

ment of  trust  lands  and  funds  derived  directly 
therefrom,    funds  derived  directly  from  trust 

lands  are  not  subject  to  levy  by  the  Internal 
Revenue  Service  for  delinquent  taxes. 

To  the  extent  that  Individual  Indian  Money  Accounts 
are  not  directly  derived  from  the  sale  of  capital 
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TAXATION  — Continued 

assets,    or  if  so  derived  are  not  obligated  or 
committed  by  an  approved  agreement,    they  are 

pursuant  to  25  CFR  104.9  available  for  applica- 
tion toward  payment  of  claims  of  other  agencies 

of  the  United  States  including  those  of  the  Internal 
Revenue  Service. 

Funds  on  deposit  in  Individual  Indian  Money  Ac- 
counts under  the  provisions  of  25  CFR  Part  104 

are  subject  to  Internal  Revenue  Service  levy 
under  26  U.S.C.    6331  unless  otherwise  exempt 
by  other  provisions  of  law  under  which  they  are 
derived;  the  fact  that  they  are  held  in  Individual 
Indian  Money  Accounts  is  not  alone  sufficient 
for  exemption  from  such  levy. 

Federal  Income  Tax  Levies  on  Individual  Indian 

Money  Accounts,    M-36782  (Sept.    10,    1969) 

TERMINATION  OF  STATUS 

In  accordance  with  the  Congressional  plan  for 

the  protection  of  the  Kickapoo  Indians 
expressed  in  the  acts  of  June  21,    1906, 
34  Stat.   325,   362-363,  and  Feb.    17,    1933, 

47  Stat.    819,   the  fact  that  a  Kickapoo  Indian 
is  a  resident  and  national  of  the  Republic 
of  Mexico,   of  itself,   is  not  sufficient  to 

completely  extinguish  the  guardian  interest 

of  the  United  States  in  such  Indian  or  to  re- 
move the  restrictions  from  trust  or  restricted 

property  in  the  United  States  which  he  acquires 
by  inheritance  or  otherwise. 

Estate  of  Kee-Ah-Tha-Com-Oke-Quah,   IA-974 

(Sept.    16,    1965) 

Estate  of  Ah-Che-Tha-To-Quah,  IA-975 
(Sept.    16,    1965) 

To  the  extent  that  the  proviso  clause  of  Section  7  of 

the  Act  of  June  26,    1936,   ch.   831,   49  Stat.    1967 

(which  requires  that  proceeds  from  mineral 

deposits  underlying  lands  purchased  with  funds 

appropriated  pursuant  thereto  be  credited  to  a 

special  revenue  account  for  use  in  acquiring 

lands  for  and  making  loans  to  Indians  in 

Oklahoma),    was,    on  the  date  of  enactment  of  the 

Act  of  August  25.    1959,   Public  Law  No.   86-192, 
7  3  Stat.   420  (Choctaw  Termination  Act).,   applica- 

ble to  proceeds  from  such  parcels  theretofore 

purchased  in  trust  for  the  Choctaw  Tribe,    said 
proviso  remained  applicable  thereto  upon  enact- 

ment of  the  latter  statute,    inasmuch  as  the  pur- 
pose of  the  latter  statute  was  to  discontinue 

earlier  statutory  authorization  to  acquire  addi- 
tional parcels  of  land  for  the  Choctaw  Tribe  and 

INDIANS— Continued 

TERMINATION  OF  STATUS — Continued 

its  members,   but  did  not  have  the  effect  of 
altering  the  status  of  lands  theretofore  acquired 
under  such  authority. 

Disposition  of  Proceeds  From  Royalties,   Bonuses, 
and  Other  Revenues  Derived  From  Mineral  Deposits lying 

Lands  Purchased  in  Oklahoma  for  the 

Choctaw  Tribe  Under  Authority  of  the  Act  of  Ji 
26.    1936,   ch.   831,   49  Stat.    1967,   M-36791 

(Oct.    31,    196^9)         76  I.  D.  313 

TRIBAL  ENROLLMENT 

Where  a  tribal  membership  classification  of  the 
Jisarilln  Apache  constitution  resulted  in  excluding 
illegitimate  persons  from  membership  or  denied 
right  of  such  pe  rsons  to  claim  the  Jicarilla  Apache 
blood  of  their  acknowledged  or  putative  father,  such 

classification  was  not  based  upon  an  essential  re- 
quirement of  an  Indian  tribe,  served  no  rational 

purpose  and  abrogated  a  fundamental  right  of  mem- 
bership and  was  therefore  repugnant  to  the  equal 

protection  clause  of  Section  202,  subsection  (8),  of 
the  Civil  Rights  Act  of  April  11,  1968,  82Stat.  77, 
25U.S.C.  sec.  1302  and  void  and  of  no  effect. 

Classification  of  Persons  as  Illegitimate  for  Purpos.es 
of  Exclusion  From  Tribal  Membership  Repugnant  to 
Civil  Rights  Act  of  1 968  and  Therefore  Void.  M-36793 
(Dec.    10,    1969)  76  I.  D.    353 

TRUST 

Funds  held  in  the  United  States  Treasury  in  trust 
for  an  Indian  tribe  or  individual  may  be  invest- 

ed by  the  Secretary  or  his  delegate  in  public 
debt  obligations  of  the  United  States  and  in 
bonds,    notes,    or  other  obligations  uncondi- 

tionally guaranteed  as  to  both  principal  and 
interest  by  the  United  States,    25  U.S.C.    sec. 
162a  (1964). 

"Public  debt  obligations"  includes  only  bonds 
issued  by  the  United  States  Treasury;  "bonds, 
notes,    or  other  obligations  which  are  uncon- 

ditionally guaranteed  as  to  both  principal  and 

interest  by  the  United  States"  includes  obliga- 
tions fully  or  unconditionally  guaranteed  or  in- 

sured by  a  Government  agency  pursuant  to  a 
congressional  grant  of  authority  for  a  con- 

stitutional purpose. 

The  Secretary  or  his  delegate  may  invest  Indian 

trust  lunds  in  any  obligations  not  uncondition- 
ally guaranteed  by  the  United  States  if,    by 

statute,    such  an  obligation  is  made  the  lawful 
subject  of  investment  for  all  trust  funds  under 
the  authority  or  control  of  the  United  States. 

Investment  of  Indian  Tribal  Trust  Funds, 
M-36732  (May  3,    1968) 
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INTERVENTION 

The  United  States  Department  of  Agriculture  may 
intervene  in  a  private  contest  in  the  capacity 
of  a  contestant  when  the  contest  was  initiated 

to  ascertain  the  validity  of  mining  claims 
situated  in  a  national  forest.   The  Government 

intervenor  may  be  represented  by  counsel 
employed  by  the  Department  of  Agriculture 
acting  on  behalf  of  the  Forest  Service  and 
may  attack  the  validity  of  the  mining  claims 
on  the  grounds  disclosed  by  the  private 

contestants'  complaint. 

State  of  California,  et  al.  v.  Dor la  Mining  and 
Engineering  Corporation,  et  al.,  United  States, 
Intervenor,  17  IBLA  380  (Oct.  31,  1974) 

INVENTIONS 

Rights  to  an  employee  invention  are  determined  by 

Department's  Patent  Regulations,   Subpart  A, 
sec.  6.  5. 

Regulations  provided  that  Government  obtains  own- 
ership if  invention  (a)  made  during  working  hours, 

or  (b)  made  with  contribution  by  Government,    or 
(c)  bears  a  direct  relation  to  or  made  in    conse- 

quence of  inventor's  official  duties. 

Invention  does  not  bear  a  direct  relation  to  or  is 

made  in  consequence  of  inventor's  official  duties 
if  assigned  duties  do  not  require  employee  to  in- 

vent or  to  participate  in  research  and  develop- 
ment work. 

Rights  co  Invention  Made  by  Employee,    M-36784 
(Sept.    17,    1969) 

Rights  to  an  employee  invention  are  determined  by 
Department's  patent  Regulations,  Subpart  A, section  6.  5. 

Regulations  provide  that  Government  obtains  owner- 
ship if  invention  (a)  made  during  working  hours, 

or  (b)  made  with  contribution  by  the  Govern- 
ment, or  (c)  bears  direct  relation  to  or  is  made 

in  consequence  of  inventor's  official  duties. 

Regulations  further  provide  that  under  circum- 
stances which  justify  assignment  of  invention  to 

Government,    inventor  can  still  retain  title  where 
Government  has  insufficient  interest  to  obtain 
ownership. 

Government  can  obtain  ownership  of  present  inven- 
tion because  invention  was  partly  made  during 

working  hours  or  was  made  with  extensive  con- 
tributions by  Government,    or  because  present 

invention  of  new  preservative  for  biological 
specimens  is  deemed  to  bear  direct  relation  to 
or  have  been  made  in  consequence  of  inventor's 
officially  assigned  duties  which  include  conduc- 

ting investigations  leading  to  development  and 
utilization  of  new  analytical  techniques  relative 

to  Bureau  of  Commercial  Fisheries'  ecological 
research  programs. 

INVENTIONS— Continued 

Sufficient  interest  by  Government  in  present  inven- 
tion is  shown  in  memorandum  from  Laboratory 

Director  in  Bureau  wherein  anticipation  of  in- 
creasing usefulness  of  present  invention  in 

government  laboratories  is  expressed. 

Rights  to  Invention  Made  by  Employee,   M-36786 
(Oct.   29,   1969) 

Rights  to  employee  invention  are  determined  by  De- 
partment's Patent  Regulations,   Subpart  A,   sec 6.5. 

Since  invention  was  conceived  and  reduced  to  prac- 
tice on  personal  time  and  at  expense  of  inventor 

without  contribution  by  Government,   and  not  di- 

rectly related  to  inventor's  official  duties,   righti 
to  invention  left  with  inventor. 

Utilization  of  invention  on  government  machine  for 
test  purposes  insufficient  contribution  to  vest 
rights  in  Government  where  invention  already  re- 

duced to  practice  and  utilization  beneficial  to 
Government. 

Eights  to  Invention  Made  by  Employee,    M- 36792 
(Nov.    18,    1969) 

Rights  to  an  employee  invention  are  determined  by 
Department's  Patent  Regulations,   Subpart  A, 
section  6.  5. 

Regulations  provide  that  Government  obtains  owner- 
ship if  invention  (a)  made  during  work  hours,  or 

(b )  made  with  contribution  by  Government,   or  (c) 
bears  direct  relation  to  or  is  made  in  conse- 

quence of  inventor's  official  duties. 

Inventor  is  entitled  to  retain  ownership  because 
present  invention  of  a  combination  reverse  osmo- 

sis-distillation system  was  made  on  his  own  time 
with  no  contribution  by  the  Government,   and  is 
not  deemed  to  bear  a  direct  relation  to  or  have 
been  made  in  consequence  of  his  employment 
which  employment  in  no  way  requires  participa- 

tion in  R&D. 

Rights  to  Invention  Made  By  Employee,  M-36816 
(Nov.    25,    1970) 

Under  Department's  Patent  Regulations,  43  CFR  6,  sub- 
part A,  section  6.5,  employee-inventor  retains  all 

rights,  subject  to  law,  in  an  invention  he  made 
having  utility  in  his  official  duties  where  such 
duties  do  not  include  devising  innovations,  or 

participation  in  research  and  development,  and  the 

Government's  contribution  to  making  the  invention 
Is  Insignificant. 

Employee  Invention  in  an  intangible  notation  system 
appearing  to  be  outside  the  statutory  classes  of 
invention  eligible  for  patent  protection  is  not  an 

appropriate  subject  for  a  patent  application  to  be 
filed  at  government  expense  in  exchange  for  license 
to  Government. 
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Employee-inventor '8  acceptance  of  government  cash 
awarB  given  in  consideration  of  his  making  invention 
would  secure  for  the  Government  a  right  to  use 
invention  free  from  any  further  claim  that  might 
be  based  thereon;  5  U.S.C.  sec.  2123(d)  (1964). 

Rights  to  Invention  Made  by  Employee,  M-36814 
(Jan.  13,  1972)  79  I.D.  3 

Rights  to  an  employee  invention  are  determined  by 
Department's  Patent  Regulations,  subpart  A, section  6.5. 

Regulations  provide  that  Government  obtains  owner- 
ship if  invention  (a)  was  made  during  working 

hours,  or  (b)  made  with  government  contribution 
or  (c)  bears  direct  relation  to  or  is  made  in 

consequence  of  inventor's  duties. 

Official  duties,  which  essentially  require  inventor 

to  economically  evaluate  Office  of  Saline  Water's 
research  and  development  projects,  do  not  require 
inventor  to  perform  research  and  development  work, 

and  therefore  inventor's  desalination  invention 
does  not  bear  a  direct  relation  to  nor  was  it  made 

in  consequence  of  official  duties. 

Inventor  entitled  to  retain  ownership  because  inven- 
tion (a)  was  made  on  own  time,  (b)  made  without 

government  contribution  and  (c)  does  not  bear  a 
direct  relation  to  nor  was  it  made  in  consequence 
of  official  duties. 

Rights  to  Invention  Made  by  Employee,  M-36854 
(May  16,  1972) 

for  a  grazing  trespass,  unless  the  court 

orders  otherwise,  the  grazing  applicant's 
failure  to  pay  the  assessed  damages  will 

generally  continue  to  serve  as  a  bar  to 
the  Issuance  of  anv  privileges  to  him 
until  or  unless  the  court  finds  the  damages 
should  not  be  assessed. 

Eldon  L.  Smith.  5  IBLA  330  (Apr.  18,  1972) 

79  I.D.  149 

LABOR 

(See  also  Contracts) 

GENERALLY 

The  prohibition  against  contracts  involving  the  employ- 
ment of  convict  labor  as  contained  in  Executive 

Order  325a  does  not  apply  to  those  cooperative 
agreements  entered  into  by  the  Bureau  of  Land 
Management  and  the  several  States  which  provide 
for  emergency  manpower  assistance  for  the  sup- 

pression of  fires,    even  though,    the  States  may 
rely  in  part  upon  trained  convict  crews  for  such 
emergency  manpower  reserves. 

Use  of  State  Convicts  in   BLM  Fire-Suppression  Work, 
M-36832  (Aug.    13,    1971)  78  I.D.  269 

Under  the  Department's  Patent  Regulations,  43  CFR  6, 
subpart  A,  section  6.5,  it  is  presumed  that  the 
Government  has  all  rights  in  an  invention  made  by 
an  employee  who  is  assigned  or  employed  to  conduct 
or  perform  researcn  or  development  work.  However 
the  presumption  is  rebuttable  depending  upon  the 
facts  and  circumstances   in  the  case. 

Employee  whose  assigned  duties  broadly   comprise 
research  and  development  work  and  who  makes  an 
invention  having  no  direct  relationship  to  his 
official  duties,    nor  in  consequence  of  his 
official  duties,    and  without  contribution  of     any 
kind  by  the  Government  retains  all  rights   in  the 
invention  subject   to  law. 

Rights   to  Invention  Made  by  Employee,   M-36850 
(May  16,   1972) 

WAGE  RATES 

Under  a  contract  escalation  clause  providing  for 
partial  reimbursement  to  the  contractor  in  the 
event  of  increases  in  wage  rates,   exclusive  of 
subsistence  payments,   where  new  schedules  of 
compensation  paid  by  the  contractor  are  based 
upon  union  agreements  providing  for  succes- 

sively higher  increments  of  pay  dependent  upon 
the  increasing  degree  of  remoteness  of  the 
work  site  from  the  union  office,    and  discontinu- 

ing previous  arrangements  for  payments  of 

sums  designated  as  subsistence,   the  new  com- 
pensation schedules  are  deemed  to  contain  a 

measure  of  subsistence  payments,    but  are  de- 
termined also  to  require  an  equitable  adjustmer. 

for  amounts  that  are  eligible  for  reimbursement 
under  the  escalation  provisions  of  the  contract. 

JUDICIAL  REVIEW 

(See  also  Administrative  Procedure) 

Appeal  of  Merritt-Chapman  &  Scott  Corporation, 
IBCA-365  (Apr.    8,    1966)  73  I.  D.     { 

The  filing  of  a  court  action  to  review  a 
decision  of  this  Department  does  not 
automatically  suspend  the  effect  of  the 
decision.  This  Board,  however,  mav  order 
a  suspension  of  the  decision  during  the 
pendency  of  the  court  action  if  lustice 
will  thereby  be  served.  If  the  action 
challenges   the   assessment   of  damages 
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LIEU  SELECTIONS 

An  application  for  a  quitclaim  deed  under  sec. 

'6  of  the  Act  of  April  28,  1930,  43  U.S.C. 
§  872,  based  upon  a  conveyance  to  the  United 
States  of  land  as  a  basis  for  lieu  selection, 
which  conveyance  was  made  pursuant  to  the  Act 
of  June  4,  1897,  30  Stat.  11,  36,  is  properly 
rejected  because  the  Act  of  July  6,  1960,  74 
Stat.  334,  precludes  the  Department  from 
utilizing  the  19 30  act  for  that  purpose. 

Masonic  Homes  of  California, 
1971) 

IBLA  23  (Oct.  27, 

78  I.D.312 

An  application  for  a  quitclaim  deed  under 
sec.  6  of  the  Act  of  April  28,  1930,  43 
U.S.C.  S  872,  based  upon  a  conveyance  to 
the  United  States  of  land  as  a  basis  for 
lieu  selection,  which  conveyance  was  made 
pursuant  to  the  Act  of  June  4,  1897, 
30  Stat.  11,  36,  is  properly  rejected 
because  the  Act  of  July  6,  1960,  74  Stat. 
334,  precludes  the  Department  from  utilis- 

ing the  1930  Act  for  that  purpose. 

Frederick  Slemon.  6  IBLA  156  (June  8,  1972) 

An  application  for  a  quitclaim  deed  under  sec. 
6  of  the  Act  of  April  28,  1930,  43  U.S.C, 
§  872,  based  upon  a  conveyance  to  the  United 
States  of  land  as  a  basis  for  lieu  selec- 

tion, which  conveyance  was  made  pursuant  to 
the  Act  of  June  4,  1897,  30  Stat.  11,  36, 
is  properly  rejected  because  the  Act  of 
July  6,  1960,  74  Stat.  334,  precludes  the 
Department  from  utilizing  the  1930  Act  for 
the  purpose. 

Lester  J.  Gendron.  6  IBLA  288  (July  3,  1972) 

The  acceptance  by  a  State  of  other  lands  in  lieu 
of  lands  lying  within  the  meander  line  of  a 
nonnavigable  lake  adjacent  to  the  granted 

upland  school  section,  was  a  relinquishment 
of  any  interest  in  the  adjacent  land  underlying 
the  lake  as  an  incident  to  the  grant  of  the 
school  section  and  precludes  assertion  of  a 
State  claim  to  such  lands. 

David  A.  Provinse,  15  IBLA  387  (May  28,  1974) 
81  I.D.  300 

LOWER  COLORADO  RIVER  LAND  USE 

Cabin  site  permits  issued  effective  January  1, 
1969,  within  the  Lower  Colorado  River  Land 
Use  Plan  Area  are  subject  to  and  governed  by 
43  CFR  Part  21. 

Parker  Area  Residents  Defense  Committee,  D  74-6 
(Sept.  6,  1974) 

MATERIALS  ACT 

Where  a  provision  in  a  sales  contract  under  the 
Materials  Act  provides  that  the  purchaser  ma 
be  charged  triple  the  contract  price  for  mater 
als  removed  after  the  contract  has  terminatec 

it  is  proper  for  the  contracting  officer  to 
quire  the  purchaser  to  pay  as  liquidated  damagi 
triple  the  contract  price  for  material  taken  in 

excess  of  the  amount  authorizedby  the  contrac 

Considerations  such  as  the  willfulness  or  innocenci 
of  the  trespasser  which  may  be  applicable  in 
measuring  the  damages  in  an  ordinary  tort 
trespass  case  may  not  be  pertinent  where 
damages  for  the  unauthorized  removal  of  sand 
and  gravel  from  Federal  lands  are  assessed 
pursuant  to  a  liquidated  damages  provision  in 
contract  under  the  Materials  Act  providing  for 
the  sale  of  a  specified  amount  of  sand  and 

gravel. 
Santa  Fe  Sand  and  Gravel  Co.  ,   Inc.  ,   A -306 57 

(Apr.    25,    1967) 

The  Materials  Act  does  not  permit  a  free-use 
permit  to  be  Issued  for  mineral  materials 
where  disposal  Is  otherwise  specifically 
authorized  by  law.  A  free-use  permit  may 
not  be  Issued  In  lieu  of  a  material  site 
duly  applied  for  under  the  Pederal  Highway Act. 

State  of  Oregon,  6  IBLA  72  (May  22, 

1972) 

A  request  for  extension  of  time  in  which  to 
remove  mineral  materials  (cinders)  is 

properly  denied  where  the  purchaser  failed 
to  comply  with  the  sale  terms  within  the 

five-year  period  of  the  contract  or 

during  the  ensuing  three  one-year  exten- 
sions, and  where  it  is  not  shown  that  the 

delay  in  the  removal  was  due  to  causes 
beyond  the  control  of  the  purchaser. 

American  Pozzolan  Corporation.  6  IBLA  344 

(July  14,  1972) 

One  whose  only  interest  derives  from  the  fact 
that  he  is  the  holder  of  a  special  use  permit 
issued  under  the  Materials  Act  has  only  those 
rights  described  in  the  permit,  and  land 
covered  by  such  permit  is  subject  to  location 
under  the  mining  laws.   The  permittee  acquires 
no  rights  under  the  mining  laws  by  virtue  of 
his  permit  and  cannot  apply  for  a  patent  to 
the  land  encompassed  by  his  permit. 

United  States 

(Aug.  29,  1974) 

Kenneth  McClarty,  17  IBLA  20 
81  I.D.  472 

The  purchaser  under  a  mineral  materials  sales 
contract  is  liable  for  the  full  purchase 

price  even  if  he  does  not  remove  all  of  the 
mineral  materials  available  under  the 
contract;  he  is,  however,  to  be  given  credit 
for  the  amount  he  has  paid  as  well  as  the 
value  of  the  mineral  materials  remaining. 

American  Pozzolan  Corp.,  17  IBLA  105  (Sept.  10, 

1974) 
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MIGRATORY  BIRD  CONSERVATION  ACT 

(See  also  Wildlife  Refuges   and  Projects) 

ACQUISITION  OF  REFUGE  LANDS 

Plain  language  of  the  act  authorizes  the  Secretary 

of  the  Interior  to  purchase  or  rent  lands  ap- 
proved by  the  Migratory  Bird  Conservation 

Commission  for  endangered  species  of  migra- 
tory "game"  birds. 

Acquisitions  under  the  act  for  endangered  species 

of  migratory  "game"  birds  could  be  financed 
through  funds  made  available  from  either  the 
Land  and  Water  Conservation  Fund  Act  of  1965, 
or  from  the  Migratory  Bird  Hunting  Stamp  Act, 
or  from  funds  authorized  by  the  Migratory  Bird 
Conservation  Act  itself. 

The  Migratory  Bird  Conservation  Act  when  read  as 
a  whole  and  considered  in  the  light  of  its  legis- 

lative history  and  purpose  is  unclear  in  regard 

to  the  purchase  of  lands  for  "non-game"  migra- 
tory birds. 

The  Migratory  Bird  Treaty  with  Great  Britain 

lists  as  protected  birds  both  "game"  and  "non- 
game"  migratory  birds. 

Legislative  Authority  for  Endangered  Species 

Program,    M-36676  (Jan.    13,    1965)    72  I.  D.    13 
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claim  Is  invalid  because  of  the  nonuse  o
f  a 

mill  structure  which  had  been  used  in  t
he 

past. 

Where  a  mill  had  not  been  used  for  more  than  a 

decade  prior  to  a  withdrawal  application, 
the  mill  was  then  not  operable  without  more 
than  nominal  startup  costs,  the  sources  of 
ore  for  mill  feed  were  questionable,  and  a 

proposed  mining  and  milling  operation  was 
economically  infeasible,  the  nonuse  of  the 
mill  was  more  than  a  reasonable  interruption 
in  a  milling  operation,  and  a  mlllsite  claim 
containing  the  mill  structure  will  be  declared 
Invalid  under  either  clause  of  the  mlllsite 

law. 

A  mlllsite  that  is  not  being  used,  and  which 
contains  no  improvements  or  other  evidence 
of  good  faith  occupation,  is  properly  declared 
Invalid;  nor  can  it  be  validated  on  an 
expectation  of  future  use  alone. 

United  States  v.  Leland  J.  Cuneo,  et  al..  15  IBLA 

304  (May  10,  1974)  81  I.D.  262 

Where  a  mlllsite  or  mining  claim  is  situated 
on  land  that  is  subsequently  withdrawn, 
the  validity  of  the  claim  must  be  tested 
as  of  the  date  of  the  withdrawal  as  well 
as  at  the  date  of  determination. 

United  States  v.  Leonard  Almgren?et  al. 
17  IBLA  295  (Sept.  30,  1974) 

MILLSITES 

(See  also  Mining  Claims) 

GENERALLY 

Negotiations  between  the  National  Park  Service 
and  a  mlllsite  claimant  resulting  in  a  res- 

toration of  certain  lands  from  a  withdrawal, 

and  the  relinquishment  and  amendment  of  mill- 
site  claims  to  conform  to  the  new  boundary  of 
the  withdrawal,  did  not  bind  the  United  States 
under  any  contract  or  estoppel  theory  from  ever 

contesting  the  amended  mlllsite  claims  to  de- 
termine their  validity.   The  Department  of  the 

Interior  has  authority  to  contest  mlllsite 
claims  even  in  the  absence  of  a  patent 

application. 

The  filing  of  a  withdrawal  application  by  the 
National  Park  Service  segregates  the  land 
from  mining  location,  and  in  a  contest 
against  millsites  within  the  segregated 

area  requires  a  claimant  to  show  that  mill- 
site  claims  are  valid  as  of  the  application 
date. 

After  the  Government  has  made  a  prima  facie 
case  of  invalidity,  a  mlllsite  claimant 
has  the  burden  of  establishing  the  validity 
of  his  claim  by  a  preponderance  of  the 
evidence. 

An  objective  standard  of  reasonableness  will 
be  applied  to  determine  whether  a  mlllsite 

ISSUANCE 

Section  12  of  the  Act  of  August  22,  1972,  86  Stat. 
612,  revoked  the  authority  of  the  Secretary  of  the 
Interior  to  issue  patents  for  locations  and 
claims  in  the  Sawtooth  National  Recreation 
Area.   Valid  mlllsite  claims  situated  within 
the  recreation  area  may  not  go  to  patent,  but 
such  result  does  not  prevent  or  interfere 

with  the  full  exercise  of  a  claimant's  right 
to  further  work  and  develop  his  valid  mlllsite 
claims  subject  to  compliance  with  the  rules 
and  regulations  covering  federal  land  on  which 
such  claims  are  located. 

United  States  v.  Elmer  H. 

(Jan.  16,  1974) 

PATENTS 

Swanson,  14  IBLA  158 
81  I.D.  14 

Section  12  of  the  Act  of  August  22,  1972,  86  Stat. 
612,  revoked  the  authority  of  the  Secretary  of  the 
Interior  to  issue  patents  for  locations  and 
claims  in  the  Sawtooth  National  Recreation 
Area.   Valid  mlllsite  claims  situated  within 
the  recreation  area  may  not  go  to  patent,  but 
such  result  does  not  prevent  or  interfere 

with  the  full  exercise  of  a  claimant's  right 
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to  further  work  and  develop  his  valid  millsite 
claims  subject  to  compliance  with  the  rules 

and  regulations  covering  federal  land  on  which 
such  claims  are  located. 

United  States  v.  Elmer 
(Jan.  16,  1974) 

Swanson,  14  IBLA  158 
81  I.D.  14. 

MINERAL  LANDS 

GENERALLY 

Lands  within  coal  leases  are  considered  to  be 

"producible"  within  the  meaning  of  Rev.   Stat. 
sec.    2276,   as  amended,  where  there  is  a  well- 
defined  and  large  deposit  of  coal  outcropping 
on  the  land  which  can  be  easily  strip-mined 
from  the  outcrops.     State  indemnity  selections 
for  such  lands  or  for  any  other  lands  included 
in  the  leases  are  properly  rejected. 

State  of  Utah,  A-30266,   A-30333  (July  11, 73  I.D.    207 

1966) 

Where  an  applicant  for  a  prospecting  permit  does  not 
personally  submit  a  statement  of  citizenship  and 
acreage  holdings  in  his  own  name,  his  power  of 
attorney  must  specifically  authorize  and  empower 

hie  attorney-in-fact  to  make  such  statement  ov   to 
execute  all  statements  which  may  be  required 

under  the  regulations. 

Frank  Allison,  3  IBLA  317  (Oct.  8,  1971) 

A  single  discovery  of  a  valuable  mineral  de- 
posit is  sufficient  to  validate  an  associa- 

tion placer  mining  claim  embracing  80  acres, 
and  each  10-acre  subdivision  within  the 
claim,  is  properly  determined  to  be  mineral 
in  character  where  the  mineral  material 

present  is  of  a  homogeneous  nature  through- 
out the  entire  80  acre  claim. 

United  States  v.  William  A.  McCall,  Sr. , 
Estate  of  Olaf  Henry  Nelson,  Deceased, 
7  IBLA  21  (July  26,  1972)       7TT7D.  457 

MINERAL  LANDS— Continued 

GENERALLY  — Continued 
The  issuance  of  a  final  certificate  to  a 

mining  claim  does  not  constitute  a  deter- 
mination that  land  is  mineral  in  character. 

In  order  that  land  be  considered  mineral  in 
character,  as  contemplated  by  the  mining 
laws,  the  known  conditions  must  be  such 

as  reasonably  to  engender  the  belief  that 
the  land  contains  mineral  deposits  of  such 

quality  and  in  such  quantity  as  would  ren- 
der their  extraction  profitable  and  justi- 

fy expenditures  to  that  end.   It  is  not 
necessary  to  show  that  the  land  contains 
a  valid  mining  claim;  the  character  of 
land  as  mineral  may  be  determined  through 

geologic  inference,  by  the  presence  of 

minerals  in  substantial  quantities  on  ad- 

jacent lands,  or  by  other  external  condi- 
tions. 

United  States  v.  Nettie  G.  Harper, 
8  IBLA  357  (Dec.  12,  1972) 

Land  which  might  be  mineral  in  character  may 
be  selected  for  a  private  exchange  under 
section  8(b)  of  the  Taylor  Grazing  Act, 
43  U.S.C.  $  315g(b)  (1970),  without  a 

mineral  reservation',  if  the  public 
interest  is  served  and  the  values  of 
the  selected  lands  are  not  less  than  the 
offered  lands.   A  protest  against  such 
an  exchange  is  properly  denied  where  no 
conflicting  right  to  the  selected  land 
is  shown. 

Essex  International,  Inc.,  15  IBLA  232 

(Apr.  16,  1974)  81  I.D.  187 

HIS 

Where,  at  the  time  of  issuance  of  patent  to  a  railroad 

for  lands  within  the  limits  of  a  legislative  grant-in- 
aid  of  the  construction  of  the  railroad,  the  lands  are 
of  known  mineral  character  and  valuable  for  oil,  gas, 

sodium,  potassium  and  geothermal  resources,  the  patent 
under  sec.  321(b)  of  the  Transportation  Act  of  1940,  49 
U.S.C.  sec.  65(b)  (1970),  may  be  issued  only  with 
reservation  of  such  minerals  pursuant  to  30  U.S.C.  sees. 

121-123,  1024  (1970J  even  though  the  purchaser  to  whom 
the  railroad  conveyed  the  lands  did  not  know  them  to  be 
so  valuable  at  the  time  of  his  purchase. 

Southern  Pacific  Railroad  Compa 1974) 
iy_,  16  IBLA  277  (July  31, 

Where  in  a  proceeding  under  the  section  5 
of  Surface  Resources  Act,  30  U.S.C.  {  613 
(1970),  the  Government  has  accepted  a 
verified  statement  by  a  mining  claimant 

alleging  surface  rights  to  the  l?nd  with- 
in his  claims,  such  acceptance  being  con- 

ditioned upon  a  stipulation  which  expressly 

provides  that  "nothing  herein  shall  be 
construed  as  precluding  the  United  States 
from  contesting  the  validity  of  these 

claims  by  subsequent  proceedings,"  and 
where  no  mention  is  made  of  the  mineral 

character  of  the  claims,  no  determination 
has  been  made  by  the  Government  tha.  the 
land  is  mineral  in  character. 

DETERMINATION  OF  CHARACTER  OF 

To  establish  the  mineral  character  of  lands 

sought  by  a  State,  either  in  exchange  for  other- 
lands  or  as  indemnity  for  lost  school  lands,  it 
must  be  shown  that  known  conditions  are  such 

as  reasonably  to  engender  the  belief  that  the 
lands  contain  mineral  of  such  quality  and  in 

such  quantity  as  to  render  its  extraction  prof- 
itable and  justify  expenditures  to  that  end. 
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— Continued 

DETERMINATION  OF  CHARACTER  OF 
— Continued 

The  mineral  character  of  land  may  be  established 

by  inference  without  actual  exposure  of  the 
mineral  deposit  for  which  the  land  is  supposed 
to  be  valuable,   but  the  inferred  existence  of  a 

deposit  of  high-quality  limestone  at  unkov/n 
depth  does  not  establish  the  mineral  character 
of  land  in  the  absence  of  evidence  that  extrac- 

tion of  the  limestone  is  economically  feasible, 
thereby  giving  the  land  a  practical  value  for 
mining  purposes. 

claim,    it   is   advisable  not   to  dispose   of 
the  issue  of  mineral  character  before 
deciding  the   issue   of  discovery. 

State  of  California E.    O. 

(June  28,    1968) 
Rodeffer,A-30611 75  I. 

To  establish  the  mineral  character  of  land,  now 
closed  to  mining  location,   embraced  in  a  placer 
mining  claim,   it  must  be  shown  that  known  con- 

ditions, as  of  a  date  when  the  land  was  open  to 
mining  location,   were  such  as  reasonably  to 
engender  the  belief  that  the  lands  contain  min- 

eral of  such  quality  and  in  such  quantity  as  to 
render  its  extraction  profitable  and  justify  ex- 

penditures to  that  end. 

Where  the  validity  of  a  portion  of  a  contested 
placer  mining  claim  located  on  land  subsequent- 

ly withdrawn  from  mining  location  is  dependent 
upon  a  finding  that,   at  the  effective  date  of  the 
withdrawal,   the  land  was  known  to  be  mineral 
in  character,   but  the  contest  complaint  made  no 
reference  to  the  date  of-  the  determination  of 
mineral  character,   and  no  evidence  was  intro- 

duced by  either  party  to  the  contest  bearing 
upon  known  conditions  at  the  time  of  the  with- 

drawal which  related  to  the  mineral  character 
of  the  land,  and  where  there  is  reason  for 
doubting  whether  the  allegations  of  the  complaint 

accurately  reflected  the  charges  which  the 
contestant  proposed  to  substantiate,  the  pro- 

ceeding will  be  set  aside  to  permit  the  filing  of 
a  new  complaint  or  amended  complaint. 

United  States  v.   Clare  Williamson,  A-30640 
(Oct.    23,    1968)  75  I.  D.  338 

To  establish  the  mineral  character  of  lands  it 
must  be  shown  that   the  known  conditions  are 
such  as  to  engender  the  belief  that   the 
lands  contain  mineral  of  such  quality  and 
quantity  as   to  render  its  extraction 
profitable   and  justify  expenditure   to   that 
end;    the  mineral  character  of   the   land  may 
be  established   by  inference  without    the 
exposure  of  the  mineral  deposit   for  which 
the  land  is  supposed   to  be  valuable. 

Since   geological   inference  may  be  used   in 
establishing  the  mineral  character   of 
lands  within  a  claim  and  such  Inferences 
can  arise   from  proof  of  discovery  on   the 

United  States  v.   Henrietta  Runkowski  and   Andrew 
Julius   Bunkowskl.    5   IBLA  102   (T»ar.    7,    1972) 79   I.D.   43 

Where   (1)    an  association  placer  mining  claim 
embracing  80   acres  was   located   for  a  com- 

mon variety  sand  and  gravel  prior  to 
July  23,   1955,    (2)    the  sand  and  gravel 
was  mined,    removed  and  marketed  at   a  profit 
from  a  portion  of  the   claim  before  July  23, 
1955,    (3)    a  mineral  patent  has  been  issued 
for  some  of  the  10-acre  subdivisions  of  the 
claim,   and   (4)    the  mineral  material  deposits 
on  the  unpatented  portion  of  the   claim  are 
similar  in  nature   to  the  mineral   found  on 
the  patented  portion  of   the   claim,  which 
deposits  had  been  mined,    removed  and  mar- 

keted at   a  profit  prior  to  July  23,   1955, 
and  thereafter,    ir.   is  error  to  hold  such 
unpatented  10-acre  subdivisions  within  the 
claim  to  be  nonmineral   in  character  and  to 
reject   a  mineral  patent   application 
therefor. 

Where  mineral  material   on  some  10-acre  subdivi- 
sions within  an   association  placer  mining 

claim  embracing  80   acre"   is  not  of   as  high   a 
quality  as   the  mineral  which  was  being  mined, 
removed   and  marketed  at   a  profit  on  July  23, 
1955,    from  now  patented  portions   of  the 
claim,    it   is  proper  to  hold  that  such  un- 

patented  10racre  subdivisions  within  the 
claim  are  nonmineral   in  character  and  to 

reject   a  mineral  patent  application  there- for. 

United  States  v.   William  A.   McCall,   Sr. , 
Estate   of  Olaf  Henry  Nelson,    Deceased, 
7   IBLA  21   (July   26,    1972)  79   I.D.    457 

Where  there  were  no  outstanding  permits,   leases 
or  applications   for  leases   for  minerals  sub- 

ject to  the  Mineral  Leasing  Act  of  1920,   as 
amended,    30  U.S.C.    S   181  et  sej.    (1970), 
when  mining  claims  were   located  In  1945  and 
1952,  but   the  Geological  Survey  in  1968  has 
reported  that   the  lands  were  known  to  be 
valuable  for  leasable  minerals  subject   to 
that  Act  since   1920,   a  mining  claimant  la 
entitled  to  a  hearing  on  the  question  of 
the  known  mineral   character  of  the  land 
at   the  time  his  claims  were   located  before 
the   claims   can  be  declared  void  ab  initio 
for  his   failure  to   file  amended  locations 
as  required  to  take  advantage  of   the  bene- 

fits of  section  1  of   the  Multiple  Mineral 
Development  Act  of  August   13,   1954,   30  U.S.C. f   521   (1970). 

Merltt  N.   Barton,   6   IBLA  293   (July   7,    1972) 

79   I.D.    431-A 
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Where  in  a  proceeding  under   the  section  5 
of  Surface  Resources  Act,    30  U.S. C.    t  613 
(1970),   the  Government  has  accepted  a 
verified  statement  by  a  mining  claimant 
alleging  surface   rights   to  the  land  with- 

in his  claims,    such  acceptance  being  con- 
ditioned upon  a  stipulation  which  expressly 

provides   that   "nothing  herein  shall  be 
construed  as  precluding  the  United  States 
from  contesting   the   validity  of   these 

claims  by  subsequent   proceedings,"   and where  no  mention  is  made   of   the   mineral 
character  of   the   claims,   no  determination 
has  been  made  by  the  Government   that   the 
land  is  mineral  in  character. 

In  order  that   land  be   considered  mineral   in 
character,    as   contemplated  by   the  mining 
laws,    the  known  conditions  must  be  such 
as   reasonably  to  engender  the  belief   that 
the   land  contains  mineral  deposits   of  such 
quality   and  in  such  quantity   as  would   ren- 

der their  extraction  profitable   and  justi- 
fy expenditures   to   that   end.      It  is  not 

necessary   to  show   that   the   land  contains 
a  valid  mining  claim;    the   character  of 
land  as  mineral  may   be  determined   through 
geologic   inference,   by   the  presence   of 
minerals   in  substantial   quantities   cm  ad- 

jacent  lands,    or  by   other  external  condi- 
tions. 

United  States  v.   Nettie  G.   Harper, 
8  IBLA  357    (Dec.    12,    1972) 

To  establish   the  mineral   character   of   railroad 
grant   lands   under   the  Act   of   July   1,    1862 
(12   Stat.    489),    as   amended ,    it   must    be   shown 
that   known  conditions — which   may    include 
geological   conditions,    discoveries  of   minerals 
in   adjacent    land   and   other  observable   external 
conditions   upon  which   prudent   and   experienced 
men  are   known   to  be   accustomed    to  act — on   the 

critical   date   are   such   as   reasonably' to   engender the   belief   that    the   land   contains  mineral   of 
such  quality  and   in  such  quantity  as   to   render 
its  extraction  profitable   and   justify  expen- 

ditures  to   that   end. 

In   a  hearing  on   a  patent    application   filed   under 
the  Transportation  Act   of   1940,    49  U.S.C.    §   65(b) 
(1970),    the   Government   has   the  obligation  of 
making  a  prima   facie   case  of  mineral   character 
whereupon   the   railroad  has   the   burden  of   estab- 

lishing nonmineral   character   by   a  preponderance 
of   the  evidence. 

Land   included   in   an  application  under   section   321(b) 
of   the   Transportation  Act  of   1940   is   properly 
determined   to  be  mineral   in  character   at    the   time 
of   the  sale  by  the  railroad  where    (1)    the  land 
was   covered  by  mining  claims,    (2)   mining  of   the 
land  was   recorded   in   State  mineralogical    reports, 
(3)    evidence  of  mining,    including   two  drift 
tunnels  was   plainly  visible   and  mining  was   in 
progress,    (4)    evidence   of  extensive   and   successful 

mining  on   the   adjacent   and  nearby   lands  was 
available,    and    (5)    geological   data   indicated   the 
existence   of   a  valuable  ore-bearing   channel   on 
the   land. 

United   States  v.    Mildred   J.    Tobiassen.    10   IBLA   379 
(May   11,    1973) 

Even   though   there   is  a  discovery  on  one  10-acre 
part  of  a  placer  claim,    if  any  other  10-acre 
portion  is  nonmineral   in  character,    that  por- 

tion must  be  excluded   from  the  patent.      Land 
is  mineral   in  character  when  known  conditions 
engender   the  belief   that  the  land   contains 
mineral  of   such  quality  and  quantity  as  to 
render   its  extraction  profitable  and   to  justify 
expenditures   to   that  end. 

A  finding  that   land   is  mineral   in  character  may 
be  wholly  based  on  geological  conditions, 
discoveries  of  minerals   in  adjacent   land  and 
other  observable  external  conditions  upon 
which   prudent   and   experienced  men  would   rely 
even  though  there  is  no  physical  exposure  of 
the  mineral  on   the  claim.      The  acceptance  of 
these   kinds   of    less   reliable  evidence   to 
support  a  determination  that   land    is  mineral 
in  character  distinguishes   this   test  from 
the  discovery  standard  approved   in  United 
States  v.   Coleman,    390  U.S.    599    (1968). 

Reports  of  mineralization  prepared  over   thirty 
years  ago  will  be  given  little,    if  any,   weight 
where  conditions  on   the  land   since   the  reports 
were  made  have  changed   in  ways   that  affect   the 
reliability  of   the  reports. 

Recovery  of  100  ounces  of  gold  from  a  10-acre 
portion  of  a  placer  claim  may  establish  the 
mineral  character  of  that  portion  where  it 
can  be  inferred  from  the  record  that  sufficient 
additional  economically  recoverable  gold  is 
on  that   10-acre  portion. 

./here  there   is  no  demonstrated  relationship 
in  the  record  between  the  mineralization  on 

adjacent  patented  mining  claims  and   10-acre 
portions  of  a  placer  claim,    the  inference 
that   the  minerals  exist  on  the  10-acre  por- 

tions  is  unwarranted. 

United  States  v.    Carl  H.   Meyers,   et  ux. ,    17   IBLA 
313    (Oct.    10,    1974) 

LEASES 

Lands  within  coal  leases  are  considered  to  be 

"producible"  within  the  meaning  of  Rev.   Stat, 
sec.    2276,   as  amended,  where  there  is  a  well- 
defined  and  large  deposit  of  coal  outcropping 

on  the  land  which  can  be  easily  strip-mined 
from  the  outcrops.     State  indemnity  selections 
for  such  lands  or  for  any  other  lands  included 
in  the  leases  are  properly  rejected. 

State  of  Utah.   A-30266,  A-30333  (July  11,    1! 

73  I.  D.    £07 
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Where  the  state  director  interprets  the  regu- 
lation which  reserves  to  him  the  right  to 

offer  competitively  a  lease  for  any  land 

applied  for  within  the  Lake  Mead  Recreation 
Area  if,  in  his  judgment,  there  is  evidence 
of  a  competitive  interest  in  the  land,  his 
decision  that  no  lease  would  issue  without 

competitive  bidding  will  be  affirmed  if  on 

appellate  review  it  is  found  to  be  the  con- 
clusion which  the  Board  would  have  reached 

independently. 

Mark  Systems,  Inc. ,  5  IBLA  257  (Mar.  23,  1972) 

In  determining  the  gross  value  of  mineral 
concentrates  as  a  basis  for  computing 

royalties  due  to  the  United  States  under 

a  mineral  lease  which  permits  the  deduc- 
tion of  costs  and  charges  of  smelting 

and  refining  such  concentrates,  the 
Government  will  not  allow  as  a  deduction 

a  smelter  deficiency  payment  consisting 
of  the  difference  between  a  minimum 

quarterly  tolling  charge  for  processing 

concentrates  prescribed  under  a  tolling 

agreement  between  the  lessee  and  the  refiner 

and  the  total  of  the  tolling  charges  appli- 
cable to  each  ton  of  concentrates  actually 

processed  during  a  calendar  quarter,  as  the 
tolling  agreement  was  a  unique  and  special 

arrangement  outside  of  the  normal  and  usual 

business  practices  and  the  smelter  deficiency 

payment  was  not  contemplated  by  the  United 
States  when  it  issued  the  lease. 

Dresser  Industries.  Inc.  6  IBLA  195  (June  19,  1972) 

A  hardrock  preference-right  lease  application 
is  properly  rejected  where  the  permittee 
does  not  demonstrate  the  existence  of  a 

workable  deposit  of  the  mineral  for  which 

the  permit  was  issued  within  the  term  of 
the  permit. 

E.  C.  Beede,  7  IBLA  177  (Sept.  1,  1972) 

MINERAL  LANDS— Continued 

LEASES  — Continued 

to  the  Secretary.   In  making  such  a  deter- 
mination, the  Secretary  is  entitled  to 

rely  upon  advice  furnished  by  his  techni- 
cal representative ,  the  Director  of  the 

Geological  Survey. 

Lloyd  K.  Johnson,  8  IBLA  73  (Oct.  27,  1972) 

The  Department  of  the  Interior  has  no  author- 
ity to  issue  permits  or  leases  for  the 

exploration  or  mining  of  hard  rock  minerals 
in  land  acquired  by  and  held  under  the 
jurisdiction  of  Department  of  the  Army. 

Dresser  Industries,  Inc.,  9  IBLA  58 

(Jan.  12,  1973) 

Where  appellant  has  not  alleged  that  a 
discovery  of  a  valuable  deposit  of  barium 

sulphate  has  been  made  within  the  boun- 
daries of  the  land  embraced  by  its  termi- 

nated prospecting  permit,  equity  will  not 
be  invoked  to  allow  a  tardy  filing  for  a 

preference-right  lease. 

N  L  Industries,  Inc.,  10  IBLA  232  (Apr.  6,  1973) 

An  asbestos  prospecting  permit  application, 
filed  under  43  CFR  Part  3510,  may  be 
granted  only  where  the  lands  are  not  known 
to  contain  valuable  deposits  of  mineral, 
the  determination  whether  a  specific  tract 
of  land  is  subject  to  the  issuance  of  a 

prospecting  permit  or  of  a  mineral  lease 
is  committed  to  the  Secretary.   In  making 
such  a  determination,  the  Secretary  is 
entitled  to  rely  upon  advice  furnished  by 
his  technical  representative,  the  Director 
of  the  Geological  Survey. 

Powhatan  Mining  Company,  10  IBLA  308 

(Apr.  26,  19737 

Where  applications  for  a  mineral  lease  pursuant 
to  the  Act  of  October  8,  1964,  16  U.S.C.  §  460(n) 

(1970),  and  alternatively,  for  the  restoration 
of  a  portion  of  the  same  land  from  the  first 
form  of  reclamation  withdrawal  to  mineral  entry 
and  location  pursuant  to  the  Act  of  April  23, 
1932,  43  U.S.C.  §  154  (1970),  are  both  rejected 
on  the  basis  of  adverse  recommendations  by  the 
Bureau  of  Reclamation,  the  decision  will  be 
affirmed  where  it  appears  that  it  was  predicated 
upon  a  due  regard  for  the  public  interest  and 
constituted  a  proper  exercise  of  discretionary 
authority. 

George  S.  Miles,  Sr.,  7  IBLA  372  (Sept.  29,  1972) 

A  prospecting  application,  filed  under  the 
Act  of  June  30,  1950,  16  U.S.C.  §  508(b) 
(1970),  may  be  granted  only  where  the 
lands  are  not  known  to  contain  valuable 

deposits  of  mineral.   The  determination 

whether  a  specific  tract  of  land  is  sub- 
ject to  the  issuance  of  a  prospecting 

permit  or  of  a  mineral  lease  is  committed 

MINERAL  RESERVATION 

Where  the  Geological  Survey  reported  that  land 

within  a  reclamation  homestead  entry  is  valu- 
able for  oil,   gas,   sodium  and  potash  prior  to 

the  perfection  of  the  entry  by  an  assignee  filing 

information  required  for  approval  and  recogni- 
tion of  his  assignment  of  the  entry,   or  by  his 

filing  satisfactory  reclamation  final  proof  in 
the  land  office,   he  is  properly  informed  that 
he  may  request  a  reclassification  of  the  land, 

or  accept  a  patent  of  the  entry  with  a  reserva- 
tion of  such  minerals  to  the  United  States;  and 

if  his  showing  in  an  attempt  to  refute  the  classi- 
fication of  the  land  is  considered  inadequate  on 

appeal  to  warrant  a  reclassification,   the  claim- 
ant may  within  a  time  period  granted  accept 

the  reservation  or  request  a  hearing  at  which 
he  would  have  the  burden  of  proof. 

Avery  S.    Hopson,    A-30332  (June  24,    1965) 
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A  prospecting  permit  application  for  vanadium 
on  acquired  lands  is  properly  rejected  where 
the  lands  which  were  acquired  by  the  United 
States  have  since  been  conveyed  to  private 
individuals  without  a  reservation  of  vanadium. 

Where  the  United  States  does  not  claim  to  have 
retained  any  interest  in  the  minerals  in 
acquired  lands  later  disposed  of  as  surplus 
property,    except  those  minerals  reserved  to 
the  United  States  by  the  original  patents  for 

the  lands,  this  Department  has  no  authority  to 
issue  prospecting  permits  for  vanadium  in 
those  disposed  of  lands. 

MINERAL  LANDS— Continued 

MINERAL  RESERVATION  — Continued 

A  reservation  of   all  minerals   to  the  United 
States   In   a  patent   of  public   lands   to   the 
State   of  Arizona  pursuant   to  43  U.S.C. 
i    315(g)    (19  70)    reserves   valuable   deposits 
of  sand  and  gravel    found   thereon.      No 
exception   to  this   rule   applies  where   those 
materials   comprise   all   or   substantially 
•11  of   the    land   In  question  because   the 
statute  makes   provision   for  the   owner  of 
the  surface  estate   to  receive  payment   for 
damages   caused   to   the    land  and   Improvements 
thereon  by  mining  operations. 

United  States   v.    Isbell   Construction  Company. 
4  1BLA  205    (Dec.    30,    1971)  78   1.6.    385 

Ruby  Company,   A-29911   (June  29,    1965) 

Although  section  2  of  the  act  of  June  22,    1936, 
which  authorized  the  addition  of  certain  lam 

to  the  Walker  River  Indian  Reservation,    re- 
served title  to  the  minerals  in  such  lands  to 

the  United  States  and  provided  they  shall  be 
subject  to  all  forms  of  mineral  entry  or  claim 
under  the  public  land  mining  laws,    provisos 
to  that  section  qualified  these  provisions  so 
that  the  section  is  properly  interpreted  as   re- 

quiring the  promulgation  of  rules  and  regula- 
tions by  the  Secretary  of  Interior  before  such 

land  is  considered  as  open  to  the  initiation  of 

mining  claims,    and  the  fact  that  regulations  were 
never  issued  by  the  Secretary  does  not  require 
a  contrary  interpretation. 

Ernest  Alpers,    A-30627  (Mar.    10,    1967) 

Where  a  mineral  locator  seeks  to  carry  on  mining 

operations  on  a  claim  located  within  a  patented 
stock-raising  homestead  entry,  he  need  post 
a  bond  sufficient  to  cover  only  damage  to  crops, 

to  improvements,   and  to  the  value  of  the  land 

for  grazing  purposes  within  the  limits  of  the 
mining  claim  and  not  one  sufficient  to  cover 
damages  caused  by  a  disruption  of  the  surface 
owners'  entire  grazing  operation. 

L.  W.    Hansen,    Anthony  k  Betty  Bubany,    A-31029 
(Dec.    30,    1968) 

Where   an  applicant   for  a  prospecting  permit   soes  not 
personallysubmit   a   statement   of   citizenship   and 
acreage  holdings    in  his   own  name,   his   power  of 
attorney  must   specifically  authorize   and  empower 
his  attorney-in-fact   to  make   such  statement  or   to 
execute  all   statements  which  may  be   required 
under   the  regulations. 

Frank  Allison.    3   IBLA  317    (Oct.    8,    1971) 

Since  one  who  locates  a  mining  claim  on  stock-raising 
homestead  lands  implies   that  he  intends  to  reenter 
upon  the  land  and   that  he  has  made  a  discovery 
thereon,   he  is  no  longer  a  prospector  within  the 
purview  of  the  Stock-raising  Homestead  Act,   and 
In  the  absence  of  consent  of,   or  an  agreement 
with,   the  entrymon  or  surface  owner,    the  mineral 
claimant  is  required  to  post  a  good  and  sufficient 
bond   to  assure  compensotory  protection  to  the 
surface  owner. 

A.   J.   Haurer.   Jr..   et  al. 
1974) 

15   IBLA  151   (Mar.    20, 
81   I.D.     139 

Land  which  might  be  mineral  in  character  may 
be  selected  for  a  private  exchange  under 
section  8(b)   of   the  Taylor  Grazing  Act, 
43  U.S.C.    f   315g(b)    (1970),  without  a 
mineral  reservation,    If   the  public 
interest   is   served  and   the  values  of 
the  selected   lands  are  not   less   than  the 
offered   lands.     A  protest  against  such 
an  exchange   is  properly  denied  where  no 
conflicting  right   to   the  selected   land 
is  shown. 

Essex  International,    Inc. 

(Apr.    16,    1974) 

15  IBLA  232 
81  I.D.    187 

Since  one  who   locates  a  mining  claim  on  stock-raising 
homestead   lands   implies   that  he   intends   to  re- 

enter upon  the  land  and   that  he  has  made  a  discovery 
thereon,  he  is  no  longer  a  prospector  within  the 
purview  of   the  Stock-raising  Homestead  Act  and  in  the 
absence  of   consent  of,   or  an  agreement  with,   the 
entryman  or  surface  owner,   the  mineral  claimant  is 
required   to  post  a  good  and  sufficient  bond   to  as- 

sure compensatory  protection  to   the  surface  owner. 

Smith  Land  Company,   15  IBLA  280   (May  1,   1974) 

Since  one  who   locates  a  mining   claim  on  stock- 
raising  homestead   lands   implies   that  he  Intends 
to  reenter  upon  the   land  and   that  he  has  mode 
a  discovery   thereon,  he  is  no  longer  a  prospector 
within  the  purview  of   the  Stock-raising  Home- 

stead Act  and  in  the  absence  of   consent  of, 
or  an  agreement  with,    the  entryman  or  surface 
owner,    the  mineral  claimant   is  required   to  post 
a  good  and  sufficient  bond   to  assure  compensatory 
protection  to  the  surface  owner. 

Burton  0.   Barber,    15  IBLA  372   (May  15,   1974) 
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Land  which  is  included  in  mining  claims  the  va- 
lidity of  which  is  unknown  is  not  available  for 

selection  under  section  8(b)  of  the  Taylor 
Grazing  Act  prior  to  a  determination  of  the 
invalidity  of  the  claims  in  appropriate  adminis- 

trative    proceedings,   and  such  proceedings 
will  not  be  instituted  where  any  advantage  to 
the  public  interest  that  would  be  derived  from 
effecting  the  exchange  is  too  slight  to  warrant 
the  expense  and  time  required  to  contest  the 
claims. 

Harry  Yukon,   A-30762  (Aug.    23,    1967) 

Land  which   is  mineral   in  character   is  not 
subject    to   public  sale. 

Land  which   is   included   in  mining  claims   is 
not  available   for  sale  under  43  U.S.C. 
11171    (1964)    prior   to  a  determination  of 
the   invalidity   of    the   claims    in   appropriate 
administrative   proceedings,    and  such   pro- 

ceedings will  not  be   instituted  where  any 
advantage   to   the   public  interest   that  would 
be  derived   from  effecting   the   public  sale 
Is   too  slight    to  warrant   the   expense   and 
time  required   to  contest    the  claims. 

An  applicant  for  a  prospecting  permit  to  explore 
for  copper  and  other  hardrock  minerals  is 
properly  required  to  furnish  a  bond  prior  to 
issuance  of  the  permit  rather  than  later  prior 
to  commencement  of  operations  when  there 

is  no  showing  that  the  requirement  is  un- 
reasonable or  arbitrary. 

Elizabeth  B.   Archer,  A-30883  (Nov.   30,    1967) 

An  applicant  for  a  fractional  interest  uranium 

prospecting  permit  is'required  by  regulation  to 
own,   or  have  operating  rights  to,  at  least  a  por- 

tion of  the  mineral  interest  which  is  not  owned  by 
the  United  States  as  a  condition  to  securing  a 

permit. 
Jack  J.  Grynberg,   A-31132(Apr.    1,    1970) 

A  charge  of  official  discrimination  against  an  appli- 
cant for  coal  prospecting  permits,   based  upon  an 

allegation  that  other  lands  known  to  be  valuable  for 
coal  have  been  awarded  to  certain  other  permit 
applicants  in  the  past,   is  not  a  proper  basis  for 
issuing  this  applicant  coal  prospecting  permits  for 
lands  known  to  contain  workable  coal  deposits. 

Richard  W.    Van   Dyke.    Narlorle   Van   Dyke. 
3  IBLA  222    (Sept.    8,    1971) 

PROSPECTING  PERMITS 

A  prospecting  permit  application  for  vanadium 
on  acquired  lands  is  properly  rejected  where 
the  lands  which  were  acquired  bv  the  United 
States  have  since  been  conveyed  to  private 
^individuals  without  a  reservation  of  vanadium. 

Where  the  United  States  does  not  claim  to  have 
retained  any  interest  in  the  minerals  in 
acquired  lands  later  disposed  of  as  surplus 
property,   except  those  minerals  reserved  to 
the  United  States  by  the  original  patents  for 
the  lands,  this  Department  has  no  authority  to 
issue  prospecting  permits  for  vanadium  in 
those  disposed  of  lands. 

Ruby  Company,   A-29911  (June  29,    1965) 

George  Brennan.   Jr..   1   IBLA  4    (Sept.    22,   1970) 

An  application  for  a  present  fractional  interest 
hardrock  prospecting  permit  for  lands  in  a 
national  forest  filed  under  Reorganization  Plan 
No.    3  of  1946  is  properly  rejected  as  to  land  in 
which  the  United  States  does  not  acquire  any 
mineral  interest  until  1985, 

Lloyd  K.   Johnson,    1   ibla  64    (Oct.    12,   1970) 

An  applicant  for  a  prospecting  permit  to  explore 
for  copper  and  other  hardrock  minerals  is 
properly  required  to  agree  to  certain  stipu- 

lations as  a  condition  precedent  to  the 
issuance  of  the  permit  when  there  is  no 
showing  that  the  requirements  are  unreasonable, 
arbitrary,    or  unduly  onerous,    and  where  those 

stipulations  conform  to  the  Department's 
obligations  under  the  National  Environmental 
Policy  Act  of  1969. 

J.    P.    Archer.    Elizabeth  B.    Archer.    2  IBLA  303 
(May  26.    1971)  78  I.  D.    189 

A  protest  against  the  issuance  of  a  prospecting 
permit  for  copper,    lead,   and  zinc  in  acquired 
lands  of  the  United  States  is  properly  rejected 
where,    contrary  to  the  protestant's  contentions, 
the  applicant  for  the  permit,    a  corporation,    has 
furnished  all  the  information  required  of  it 
by  the  applicable   regulation. 

Elizabeth  B.    Archer,   A-30730  (Apr.    17,    1967) 

An  application   for  a  hard   rock  prospecting 
permit   for  acquired   lands  within  an 
experimental  watershed    in   a  national 
forest   is   properly  rejected  where    the 
Forest   Service  refuses    to   consent    to 
allowance  of   the   application  because  of 
possible  adverse  effects    to   the  watershed, 
and   its   reasons   are   consistent  with    the 
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ct 

purposes  for  which  the  "lands  were  acquired and  with  the  ecological  factors  expressed 
In  the  National  Environmental  Policy  Act 
of  1969. 

Henry  N.  Gerrit3en  and  John  Xanthos,  
3  IBLA 

90  (Aug.  9.  1971) 

Where  an  applicant  for  a  prospecting  permit  does 

not  personally  submit  a  statement  of  citizen- 
ship and  acreage  holdings  in  his  own  name,  his 

power  of  attorney  must  specifically  authorize 

and  empower  his  attorney-in-fact  to  make  such 
statement  or  to  execute  all  statements  which 

nay  be  required  under  the  regulations. 

Frank  Allison,  3  IBLA  317  (Oct.  8,  1971) 

A  prospecting  permit  for  hard  rock  minerals  will 
not  be  amended  subsequent  to  a  discovery  and 

after  the  expiration  of  the  permit  so  to  in- 
clude in  a  preference  right  lease  lands  which 

were  not  previously  embraced  within  that  permit. 

Hanna  Mining  Company,  6  IBLA  281  (June  30 , 

1972) 

A  prospecting  application,  filed  under  the 
Act  of  June  30,  1950,  16  U.S.C.  §  508(b) 
(1970) ,  may  be  granted  only  where  the 
lands  are  not  known  to  contain  valuable 

deposits  of  mineral.   The  determination 

whether  a  specific  tract  of  land  is  sub- 
ject to  the  issuance  of  a  prospecting 

permit  or  of  a  mineral  lease  is  committed 

to  the  Secretary.   In  making  such  a  deter- 
mination, the  Secretary  is  entitled  to 

rely  upon  advice  furnished  by  his  techni- 
cal representative,  the  Director  of  the 

Geological  Survey. 

The  rejection  of  an  application  for  a  pros- 

pecting permit  for  lands  within  the  exte- 
rior boundaries  of  a  national  forest  in 

Minnesota,  filed  pursuant  to  the  Act  of 
June  30,  1950,  16  U.S.C.  $  508(b)  (1970), 

is  properly  reversed  where  the  Geological 
Survey,  upon  reconsideration,  determines 
that  prospecting  is  needed  to  ascertain 

whether  the  land  contains  workable  depos- 
its of  the  minerals  sought. 

Lloyd  K.  Johnson,  8  IBLA  73  (Oct,  27, 

1972) 

The  Department  of  the  Interior  has  no  author- 
ity to  issue  permits  or  leases  for  the 

exploration  or  mining  of  hard  rock  minerals 
in  land  acquired  by  and  held  under  the 
jurisdiction  of  Department  of  the  Army. 

An  asbestos  prospecting  permit  application, 
filed  under  43  CFR  Part  3510,  may  be 
granted  only  where  the  lands  are  not  known 

to  contain  valuable  deposits  of  mineral. 
The  determination  whether  a  specific  tract 
of  land  is  subject  to  the  issuance  of  a 

prospecting  permit  or  of  a  mineral  lease 
is  committed  to  the  Secretary.   In  making 
such  a  determination,  the  Secretary  is 

entitled  to  rely  upon  advice  furnished  by 
his  technical  representative,  the  Director 
of  the  Geological  Survey. 

The  rejection  of  an  application  for  a  pros- 

pecting permit  for  lands  within  the  exte- rior boundaries  of  a  national  forest  in 

Georgia,  filed  pursuant  to  43  CFR  Part 
3510,  is  properly  sustained  where  appellant 
has  failed  to  demonstrate  error  in  a  deter- 

mination of  the  Geological  Survey  that  the 
land  is  valuable  for  asbestos. 

Powhatan  Mining  Company, 

(Apr.  26,  1973) 

10  IBLA  308 

The  filing  of  a  sulphur  prospecting  permit  appli- 
cation under  the  Act  of  April  17,  1926,  as 

amended ,  30  U.S.C.  §  271  (1970),  does  not  vest 
in  the  applicant  any  rights  which  preclude  the 
Department  from  requiring,  under  regulations 

adopted  after  such  filing,  that  a  first  year's 
rental  be  paid  prior  to  issuance  of  the  permit. 

Larry  Sakin,  11  IBLA  310  (June  29,  1973) 

Where  a  technical  examination  has  established  that 

phosphate  prospecting  operations,  if  conducted  un- 
der appropriate  permit  stipulations,  would  not  have 

any  significant  impact  of  the  environment,  but  it 
is  feared  that  if  the  prospecting  resulted  in  the 

discovery  of  commercial  deposits  damage  to  the  im- 
portant watershed  might  result  from  actual  mining 

operations,  the  prospecting  permit  may  be  allowed 
subject  to  the  express  condition  that  no  preference 

right  lease  will  issue  until  and  unless  an  environ- 
mental impact  analysis,  accomplished  in  accordance 

with  the  National  Environmental  Policy  Act  of  1969, 

indicates  that  the  ore  can  be  successfully  extract- 
ed without  significant  adverse  environmental  effect. 

Except  in  cases  where  knowledge  of  the  mineralization 
is  so  conclusively  established  that  the  failure  of 
a  prospecting  venture  can  be  anticipated  with  near 

absolute  assurance,  it  is  error  to  deny  an  applica- 
tion for  a  prospecting  permit  for  the  reason  that 

prospecting  and  mining  would  not  be  a  sound  venture 
because  of  the  depth  and  scattered  nature  of  the 

deposits  of  the  mineral  sought. 

Stanford  R.  Mahoney,  12  IBLA  382  (Aug.  24,  1973) 

Dresser  Industries, 

(Jan.  12,  1973) 
Inc.,  9  IBLA  58 Notwithstanding  the  fact  that  preference  right  lease 

applications  are  pending,  assignment  of  coal 
prospecting  permits  cannot  be  approved  after  the 
permits  have  expired. 

Utah  Power  &  Light  Company.  14  IBLA  372  (Feb.  21,  1974) 
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PROSPECTING  PERMITS  — Continued GENERALLY  — Continued 

The  filing  of  an  application  for  a  lease  or 

prospecting  permit  under  the  Mineral  Leas- 
ing Act  creates  no  vested  rights  in  an 

applicant,  only  a  priority  of  filing. 
After  notice  from  the  Bureau  of  Land  Man- 

agement, an  applicant  must  comply  with 

regulations  promulgated  after  the  applica- 
tion was  filed  in  order  to  maintain  the 

priority  of  filing  and  to  receive  the  lease 
or  permit.   It  is  not  improper  for  the 
Bureau  to  require  such  compliance  of  a 
sodium  prospecting  permit  applicant  before 
further  processing  the  application  on  its 
merits. 

David  M.  Miller,  15  IBLA  270  (Apr.  26,  1974) 

MINERAL  LEASING  ACT 

(See  also  Coal  Leases   and  Permits , 
Geothermal  Leases,   Oil  and  Gas 
Leases ,   Phosphate  Leases   and 
Permits,   Potassium  Leases   and 
Permits,    Sodium  Leases   and  Permits) 

GENERALLY 

The  disposition  of  geothermal  steam  is  not  autho- 
rized under  the  Mineral  Leasing  Act,    and  appli- 

cations for  potassium  and  scdium  prospecting 
permits  are  properly  rejected  where  these 
minerals  are  believed  to  exist  in  brines  con- 

tained in  hot  spring  systems  beneath  the   surface 
of  the  earth  and  where  it  appears  that  explora- 

tion for  and  development  of  the  minerals   sought 
would  necessitate  the  tapping  of  geothermal 
steam  resources,    pending  the  enactment  of 
legislation  authorizing  the  disposition  of  such 
resources. 

Joseph  1  .   O'Neill,    Jr..    A-30488  (Apr.    19,    1966) 

The  provisions  of  section  21  of  the  Mineral 
Leasing  Act  for  the  leasing  of  bitumen  and 
bituminous  rock  or  sand  do  not  conflict  with 

the  oil  and  gas  leasing  provisions  of  section 
17  of  the  act  and  do  not  impair  the  contractual 
rights  of  an  oil  and  gas  lessee  under  the  latter 
provision,  and  a  protest  against  such  alleged 
impairment  of  rights  is  properly  dismissed. 

Duncan  Miller,   A-30547  (July  20.    1966) 
73  I.  D.     211 

The  provisions  of  section  21  of  the  Mineral  Leasing 
Act  for  the  leasing  of  bitumen  and  bituminous 
rock  or  sand  do  not  conflict  with  the  oil  and  gas 
leasing  provisions  of  section  17  of  the  act  and 
do  not  impair  the  contractual  rights  of  an  oil 

and  gas  lessee  under  the  latter  provision,  "and 
a  protest  against  such  alleged  impairment  of 
rights  is  properly  dismissed,   and  a  request  for 
refund  or  waiver  of  lease  rental  payments, 
based  upon  the  same  alleged  impairment,    is 

properly  denied. 

Duncan  Miller,   A-30566  (Aug.    11,    1966) 

The  provisions  of  section  21  of  the  Mineral  Leas- 
ing Act  for  the  leasing  of  bitumen  and  bitumin- 
ous  rock  or  sand  do  not  conflict  with  the  oil  and 

gas  leasing  provisions  of  section  17  of  the  act 
and  do  not  impair  the  contractual  rights  of  an 
oil  and  gas  lessee  under  the  latter  provision, 
and  a  request  for  refund  or  waiver  of  lease 
rental  payments,   based  upon  the  same  alleged 
impairment,    is  properly  denied. 

Duncan  Miller,    A-30587  (Aug.    25,    1966) 

A  holder  of  a  mining  claim  located  after  the  en- 
actment of  the  Mineral  Leasing  Act  has  no 

statutory  or  regulatory  preference  right  to  a 
phosphate  prospecting  permit  simply  because 
some  phosphate  is  discovered  on  his  claim; 

his  application  for  a  permit  is  therefore  sub- 
ordinate to  an  application  for  a  permit  filed 

prior  to  his. 

Minerals  such  as  phosphate  which  are  subject  to 
disposition  under  the  Mineral  Leasing  Act  of 
1920  have  not  been  subject  to  location  under  the 
mining  laws  since  the  enactment  of  that  act;  in 
order  for  any  claimant  locating  a  mining  claim 
thereafter  for  minerals  subject  to  the  mining 
laws  to  have  any  rights  to  phosphate  within  his 

claim,  his  claim  must  be  validated  by  a  discov- 
ery of  a  valuable  deposit  of  a  mineral  locatable 

under  the  mining  laws  prior  to  the  time  when 
the  land  is  known  to  be  valuable  for  a  leasable 
mineral  or  an  application  for  a  permit  or  lease 
for  a  leasable  mineral  is  filed. 

Arthur  L.    Rankin,   A-30568  (Oct.    20,    1966) 
73  I.  D.    305 

The  holder  of  an  oil  and  gas  lease  issued  prior 

to  September  2,    1960,'pursuant  to  section  17 
of  the  Mineral  Leasing  Act  has  no  right  to  ex- 

tract oil  from  deposits  of  native  asphalt,  solid 
and  semisolid  bitumen,  and  bituminous  rock. 

Duncan  Miller,   A-30669  (Nov.    8,    1966) 

Duncan  Miller,   A-30690  (Nov.    16,    1966) 

Duncan  Miller,   A-30712  (Nov.    25,    1966) 
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GENERALLY  — Continued 

The  determination  as  to  whether  or  not  a 
potassium  or  sodium  prospecting  permit 
should  be  issued  for  a  particular  tract  of 
land  is  committed  to  the  discretion  of  the 
Secretary  of  the  Interior,   and  the  Secretary 
may  properly  reject  an    application  for 
such  permit  upon  finding  that  issuance  of 
the  permit  would  not  be  in  the  public  interest 
during  a  period  in  which  policy  is  being 
formulated  for  the  utilization  of  geothermal 
steam,   the  release  of  which  would  necessarily 
be  involved  in  the  exploitation  of  the  potassium 
and  sodium  resources  present,    even  though 
the  land  may  otherwise  be   subject    to  opera- 

tion of  the  Mineral  Leasing  Act. 

Joseph  I.   O'Neill.   Jr.  ,  A-30488(Supp) 
(Dec.    7,    1966) 

GENERALLY  — Continued 

An  oil  and  gas  lessee  is  not  entitled  to  extract 
native  asphalt  and  bituminous  substances  under 
his  lease  and  is  not  entitled  to  any  refund  of 
rentals  upon  the  basis  of  an  impairment  of 
contractual  rights  or  to  the  issuance  of  new 

giving  such  rights. 

Duncan  Miller,    A-31005  (Mar.    4,    1969) 

Duncan  Miller,    A-31028  (May  29,    1969) 

An  oil  and  gas  lessee  is  not  entitled  to  extract 
native  and  bituminous  substances  under  his 
lease  and  is  not  entitled  to  a  new  lease  giving 
him  such  rights,  together  with  a  credit  of 
money  paid  under  the  old  lease. 

Duncan  Miller,   A-31041  (June  6,    1969) 

The  withdrawal  of  land  from  only  public  land 
status,    c.  g.  ,    from  entry,   location,    selection, 
sale  or  other  disposition  does  not  toll  the 
applicability  of  the  mineral  leasing  laws.     The 
withdrawal  order  must  express  a  clear  intent 
to  toll  the  applicability  of  the  mineral  leasing 
laws. 

The  Wilderness  Act,   M-36702  (Feb.    24,    1967) 
74  I.   D.     97 

A  partnership  composed  exclusively  of  United 
States  citizens  may  hold  a  lease  or  permit 
issued  under  the  Mineral  Leasing  Act. 

Issuance  of  Mineral  Leases  to  Partnerships, 
M-36706  (June   12.    1967)  74  I.  D.     165 

Where  public  lands  have  been  withdrawn  or  reserved 
for  a  special  purpose  and  have  been  placed  under 
the  administrative  jurisdiction  of  another  govern- 

mental agency,    this  Department  will  not  ordinar- 
ily issue  a  mineral  lease  or  prospecting  permit 

for  such    lands  without  the  consent  of  the  admin- 
istering agency;  however,   the  discretion  to  lease 

or  to  refrain  from  leasing  lands  which  are  sub- 
ject to  the  Mineral  Leasing  Act  is  committed  to 

the  Secretary  of  the  Interior,    and  it  is  proper 
for  this  Department,    if  it  deems  it  necessary, 

to  order  a  hearing  for  the  purpose  of  determining 
whether  the  issuance  of  a  phosphate  prospecting 
permit  for  such  land  would  be  in  the  public 
interest  and,    upon  determining  that  the  issuance 
of  such  permit  would  not  have  a  substantial  or 
lasting  adverse  effect  on  the  operations  con- 

ducted by  the  administering  agency,    to  issue  a 
permit  notwithstanding  the  objection  of  that 
agency. 

Agricultural  Research  Service,   Northern  Investment 
Company  ,    A-31033    (Jan.    17,    1969) 

In  the  absence  of  a  statute  to  the  contrary,   an  indi- 
vidual may  adopt  for  business  purposes  a  name 

other  than  his  own,    so  long  as  it  is  done  in  good 
faith,    under  which  name  he  may  enter  into  con- 

tracts and  conduct  all  aspects  of  a  business 
operation,   receive  and  convey  title  to  real  prop- 

erty,   and  sue  or  be  sued,    and  the  adopted  name 
is  equivalent,    in  law,   to  his  own  name;  the  pro- 

vision in  section  1  of  the  Mineral  Leasing  Act 
authorizing  the  issuance  of  mineral  leases  and 

permits  "to  citizens  of  the  United  States"  does 
not  constitute  a  statute  contrary  to  the    general 
rule  so  as  to  require  the  rejection  of  a  sulphur 

prospecting  permit  application  filed  by  an  indi- 

vidual under  a  trade-name  by  which  he  does  busi- ness; however,    while  accepting  the  application 
under  the  trade-name,    the  Bureau  of  Land 
Management  rnay  nevertheless  elect  to  issue 
a  permit  in  the  name  of  the  individual  applicant, 
rather  than  in  the  trade-name  under  which  the 

application  is  filed,    the  contractual  rights  and 
obligations  of  the  respective  parties  being  the 
same  in  either  case. 

The  Masi  Company  ,    A-30996    (July  25,    1969) 

An  oil  and  gas  lessee  is  not  entitled  to  extract 
native  asphalt  and  bituminous  substances  und< 
his  lease  and  is  not  entitled  to  any  refund  of 
rentals  upon  the  basis  of  an  impairment  of 
contractual  rights  or  to  the  issuance  of  new 
leases  giving  such  rights. 

Duncan  Miller.   A-31058  (Dec.    24,    1969) 

A  lessee  of  an  oil  and  gas  lease  issued  under  sec- 
tion 17  of  the  Mineral  Leasing  Act,   as  amended, 

is  not  entitled  to  extract  or  mine  oil  shale, 
native  asphalt,   and  bituminous  substance  sub- 

ject to  section  21  of  the  Mineral  Leasing  Act, 
and. is  not  entitled  to  any  refund  of  rentals  upon 
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the  basis  of  an  impairment  of  contractual  rights 
or  to  the  issuance  of  new  leases  giving  such 
rights. 

Duncan  Miller.   A-31095  (Feb.   2,    1970) 

Where  an  applicant  for  a  prospecting  permit  does 
not  personally  submit  a  statement  of  citizen- 

ship and  acreage  holdings  in  his  own  name,  his 
power  of  attorney  must  specifically  authorize 
and  empower  his  attorney-in-fact  to  make  such 
statement  or  to  execute  all  statements  which 
may  be  required  under   the  regulations. 

Frank  Allison,   3  IBLA  317    (Oct.    8,    1971) 

The  Secretary  has  authority  under  section  19  of  the 
Permanent  Appropriations  Repeal  Act  of  June  26, 
1934,   as  amended,   to  accept  payment  of  revenues 
derived  from  oil  shale  leases  covering  lands  within 
unpatented  mining  claims  in  accordance  with  a 
written  agreement  among  the  interested  parties  to 

place  the  money  in  a  trust-fund  account  pending 
ultimate  judicial  determination  of  the  respective 
rights  of  the  parties,  and,   where  provided  for  in 
the  agreement  and  consented  to  by  the  lessee,   to 
hold  the  revenues  (1)  for  payment  to  the  mining 
claimants  upon  issuance  to  them  of  patents  if  it 
should  be  determined  that  the  mining  claimants  are 
entitled  to  the  exclusive  right  of  possession  and 

enjoyment  of  the  oil  shale  deposits  and  lands  con- 
taining them,   or  (2)  for  transfer  to  the  appropriate 

earned  accounts  if  the  mining  claims  are  ruled 
invalid. 

Where  revenues  derived  from  oil  shale  leases  cover- 

ing lands  within  unpatented  mining  claims  are  ac- 
cepted    as  payment  in  accordance  with  an  escrow 

agreement  to  that  effect  among  the  interested 

parties,   and  it  is/ultimately  determined  that  the 
mining  claimants  are  entitled  to  the  issuance  of 
patents  based  upon  their  exclusive  right  of  posses- 

sion and  enjoyment  of  the  oil  shale  deposits  and 
lands  containing  them,   the  Secretary  would  be 
required  by  section  204(a)  of  the  Act  of  July  14, 
1960,   to  pay  the  lease  revenues  to  the  mining 
claimants  upon  issuance  to  them  of  patents,    where 
the  agreement  so  provides  and  it  is  consented  toby 
the  lessee. 

Competitive  Leasing  of  Oil  Shale  Lands  Covered  by 
Unpatented  Mining  Claims,    M-36839  (Oct.    28,    1971) 

Under  section  21  of  the  Mineral  Leasing  Act  of  1920, 

as  amended,  a  person,   association,    or  corpora- 
tion may  take  and  hold  directly  only  one  oil  shale 

lease,   which  shall  not  exceed  5,  120  acres.     If  that 
lease  should  expire  or  terminate  for  any  reason, 
or  be  transferred,   the  lessee  would  not,   on  ac- 

count of  the  issuance  of  the  prior  lease,   be  barred 

from  acquiring  another  oil  shale  lease. 

Sections  21  and  27(e)  (1)  of  the  Mineral  Leasing  Act  of 
1920,   as  amended,    must  be  read  together,   and, 
when  so  construed,   they  permit  a  person,    associa- 

tion,  or  corporation  to  take,   hold,   own,    or  control 
indirect  interests  in  oil  shale  leases  as  a  member 

of  associations  or  as  a  stockholder  in  corporations, 
each  holding  an  oil  shale  lease,   if  those  interests, 
together  with  acreage  directly  held,   owned,   or 
controlled  under  an  oil  shale  lease,    do  not  exceed 

in  the  aggregate  5,120  acres. 

Under  the  excepting  clause  of  section  27(e)(1)  of  the 
Mineral  Leasing  Act  of  1920,   as  amended,   where 
a  person  is  the  beneficial  owner  of  10  per  cent  or 

less  of  the  stock  or  other  instruments  of  ownership 
or  control  of  an  association  or  corporation  holding 
an  oil  shale  lease,   that  indirect  interest  would  not 

be  chargeable  against  his  aggregate  allowable  oil 
shale  lease  acreage  of  5,  120  acres. 

Limitations  on  Oil  Shale  Lease  Holdings,   M-36843 

(Nov.   12,    1971) 

Failure  by  an   applicant  to   respond  to   a 
Bureau  of  Land  Management  State  Office  let- 

ter inquiring  only  whether  the  applicant  is 
still  interested  in  receiving  a  prospecting 

permit  is  not  on  adequate  ground  for  rejec- 
tion of  the  applicants'  prospecting  permit 

application. 
Phyllis   Colman   and  William  J.    Colman. 
8  IBLA  444    (Dec.    27,    1972) 

The  holder   of   a   coal   prospecting   permit    is   entitled 
to   a   lease   pursuant    to   section   2   of   the  Mineral 
Leasing  Act    of   1920,    as   amended,    30  U.S.C.    §   201(b) 
(1970),    if   he   shows    to   the   satisfaction  of    the 
Secretary  of    the   Interior   that   the   land   contains 
coal    in   commercial   quantities  discovered   prior   to 
the  expiration  of   his   permit. 

Peter   I.    Wold,    II,   Western   Standard   Corporation, 
13   IBLA  63    (Sept.    17,    1973)  80   I.D.    623 

Where  public   lands  are  under   the  control  of   another 
federal  agency,   but   the  oil  and  gas  deposits  have 
not  been  withdrawn  from  leasing  or  expressly  excepted 
from  the  leasing  authority  of   the  Department   of   the 
Interior  under   the  Mineral  Leasing  Act,   the  recom- 

mendations of   the  other  agency  are   important   in  de- 
termining whether  a   lease   should   be   issued   under   the 

discretionary  authority  granted  by  that  Act,   but 
they  are  not  conclusive,   as   the  ultimate  deter- 

mination rests  with  the  Department  of   the  Interior. 
Conclusory  recommendations  will  be  given   less  weight 
by   the  Department    than  recommendations   supported   by 
background  material   and   other  data   indicating  the 
reasons  for   the  recommendation. 

Carolyn   S.    Edwards.    14   IBLA  141    (Jan.    7,    1974) 
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The  filing  of  an  application  for  a  lease  or 

prospecting  permit  under  the  Mineral  Leas- 
ing Act  creates  no  vested  rights  in  an 

applicant,  only  a  priority  of  filing. 
After  notice  from  the  Bureau  of  Land  Man- 

agement, an  applicant  must  comply  with 

regulations  promulgated  after  the  applica- 
tion was  filed  in  order  to  maintain  the 

priority  of  filing  and  to  receive  the  lease 
or  permit.   It  is  not  improper  for  the 
Bureau  to  require  such  compliance  of  a 
sodium  prospecting  permit  applicant  before 
further  processing  the  application  on  its 
merits. 

MINERAL  LEASING  ACT— Continued 

CONSENT  OF  AGENCY 

Where  public  lands  are  under  the  control  of  another 
federal  agency,  but  the  oil  and  gas  deposits  have 
not  been  withdrawn  from  leasing  or  expressly  excepted 
from  the  leasing  authority  of  the  department  of  the 
Interior  under  the  Mineral  Leasing  Act,  the  recom- 

mendations of  the  other  agency  are  important  in  de- 
termining whether  a  lease  should  be  issued  under  the 

discretionary  authority  granted  by  that  Act,  but 
they  are  not  conclusive,  as  the  ultimate  deter- 

mination rests  with  the  department  of  the  Interior. 

Conclusory  recommendations  will  be  given  less  weight 
by  the  Department  than  recommendations  supported  by 
background  material  and  other  data  indicating  the 
reasons  for  the  recommendation. 

David  M.  Miller,  15  IBLA  270  (Apr.  26,  1974) 

APPLICABILITY 

Substances  of  sodium  enumerated  in  section  23  of 
the  Mineral  Leasing  Act,  whether  simple, 
double  or  complex  compounds  of  sodium,   are 
subject  to  disposition  only  under  the  provisions 
of  the  Mineral  Leasing  Act. 

Wolf  Joint  Venture  et  al.  ,  A-30978  (May  2,    1968) 
75  I.  D.  137 

Where  an  agency   that  controls  public  lands  subject  to 
the  leasing  authority  of   the  Department  under  the 
Mineral  Leasing  Act  withdraws   its  objections  to   the 
issuance  of  oil  and  gas  leases,   or  where  it  main- 

tains an  objection,   but  further  consideration  is 
warranted   to  determine   if   leasing  may  be  allowed 
with  adequate  protective  measures   to  overcome  Its 
objection  and   to  determine   if   leasing   is  in  the 
public   interest,   a  decision  by  the  Bureau  of  Land 
Management  rejecting   the   issuance  of   the  leases 
will  be  vacated  and   remanded   for  further  consid- 
eration. 

Carolyn  S.    Edwards,   14   IBLA  141    (Jan.    7,    1974) 

Sodium  zeolites  are  sodium  aluminum  silicate  com- 
pounds and  as  such  are  substances  of  sodium 

enumerated  in  section  23  of  the  Mineral  Leasing 
Act. 

Substances  of  sodium  enumerated  in  section  23  of  the 

Mineral  Leasing  Act,    whether  simple,    double,    or 
complex  compounds  of  sodium,    are  subject  to 
disposition  only  under  the  provisions  of  the  Mineral 
Leasing  Act,    and,    consequently,    are  not  subject  to 
location  and  acquisition  under  the  mining  laws. 

Disposition  of  Sodium  Zeolites  Under  the  Mineral 

Leasing  Act  of  1920.    M-36823  (May  7,    1971) 

ENVIRONMENT 

Where  an  oil  and  gas  lease  offer  for  public  lands 
in  a  national  forest  is  rejected  by  reason  of 
Forest  Service  advice  that  it  cannot  make  any 
informed  recommendation  until  it  makes  an 

environmental  impact  statement,  and  where  it 

appears  that  if  such  a  statement  is  required 
under  the  law  the  lead  agency  would  be  the 
Bureau  of  Land  Management,  the  rejection  of 
the  offer  will  be  set  aside  and  the  case 
remanded  for  the  Bureau  to  make  such  studies 

as  it  deems  appropriate  and  then  to  act  on 
the  offer. 

W.  T.  Stalls,  17  IBLA  175  (Sept.  13,  1974) 

Where  there  is  no  determination  that  bentonlte  is  a 
silicate  of  sodium  or  any  other  mineral  subject  to 
the  Mineral  Leasing  Act,  as  amended  and  supplemented 

(30  U.S.C.  §5  181-287),  bentonite  will  not  be  made 
subject  to  that  statute  but  continue  to  be  subject 
to  disposition  under  the  statute  to  which  it  has 
hitherto  been  subject. 

Applicability  of  the  Mineral  Leasing  Act  to  Deposits 

of  Bentonlte,  M-36866  (Nov.  7,  1972)     79  I.D.  642 

A  decision  rejecting  oil  and  gas  lease  applications 
for  public  land  in  a  national  forest  because  the 
Forest  Service  has  not  finished  an  environmental 

impact  statement  on  wilderness  classification  of 
the  area  will  be  set  aside  and  remanded  for  the 
Bureau  of  Land  Management,  in  the  exercise  of  its 

delegated  discretion  to  lease  public  lands  for  oil 
and  gas,  first  to  determine  whether  it  should 
prepare  an  environmental  impact  statement  as  the 
lead  agency  responsible  for  mineral  leasing,  and 
then  to  act  on  the  offers  accordingly. 

W.  T.  Stalls,  18  IBLA  34  (Nov.  11,  1974) 
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LANDS   SUBJECT  TO 

The  holder  of  a  valid  mining  claim  located  after 
February  25,    1920,  cannot  file  and  maintain 
an  application  for  a  phosphate  prospecting 

permit  for  land  in  his  claim  unless  he  relin- 
quishes his  claim  or  files  a  waiver  of  his  rights 

to  Leasing  Act  minerals  in  the  claim. 

MINERAL  LEASING  ACT— Continued 

LANDS  SUBJECT  TO  —Continued 

Land,  the  title  to  which  is  not  in  the  United 
States,  is  not  subject  to  leasing  under  the 
terms  of  the  Mineral  Leasing  Act. 

R.  E.  Puckett.  14  IBLA  128  (Dec.  28,  1973) 

Arthur  L.    Rankin.    A-30568  (Oct.    20,    1966) 
73  I.  D.    305 

Where  an  oil  and  gas  lease  is  issued  for  an  un- 
surveyed  island  located  in  a  navigable  bayou  in 
Louisiana  and  the  island  is  subsequently  sur- 

veyed, the  boundaries  of  the  lease  extend  only 
to  the  line  of  mean  high  water  as  surveyed,  even 
though  the  United  States  may  own  the  island 
down  to  the  line  of  mean  low  water,  because 

the  Mineral  Leasing  Act  applies  only  to  public 

lands  and  the  term  "public  lands"  applies  only 
to  lands  adjacent  to  navigable  waters  which  lie 
above  the  line  of  mean  high  water;  consequently 

'there  is  no  occasion  to  survey  the  area  be- 
tween the  high  and  low  water  marks  and  to 

delay  the  adjustment  of  the  acreage  of  the 
lands  in  the  lease  in  accordance  with  the 

Charles  J.    Babington.   A-30653  (Jan.    24.    1967) 

Lands  in  national  parks  are  not  subject  to  leasing 
under  the  Mineral  Leasing  Act. 

Gene  R.    Blaney,    A-30894  (June   11,    1968) 

Tidelands   are  not  subject   to  leasing   for  oil  and 
gas   under   the  Mineral  Leasing  Act. 

Sarah  Ann  Christie,    3  IBLA   7  (July  6,    1971) 

Lands   constituting   the  bed  or  bank  or  within 
a  quarter  mile   of   a  river  which   Is   listed 
as   a  potential  addition  to  the  national 
wild   and  scenic  system  are  not  withdrawn 
from  mineral   leasing  but  are  subject   to 
the  Secretary's  discretionary  authority 
in  issuance  of   leases  and  the  Secretary 
may   refuse  to   issue  oil  and  gas   leases 
where  such   lands  have  been  inadvertently 
listed   for   leasing. 

Signal Oil  &  Gas  Co.,  8  IBLA  14  (Oct.  5,  1972) 

Lands  constituting  the  bed  or  bank  or  within 
a  quarter  mile  of  the  bank  of  a  river  which 
is  listed  as  a  potential  addition  to  the 
national  wild  and  scenic  river  system  are 
not  withdrawn  from  mineral  leasing  but  are 

subject  to  the  Secretary's  discretionary 
authority  in  issuance  of  leases  and  the 
Secretary  may  refuse  to  issue  oil  and  gas 

leases  where  such  lands  have  been  inadver- 
tently listed  for  leasing. 

MINERAL  LEASING  ACT  FOR  ACQUIRED 
LANDS 

GENERALLY 

An  oil  and  gas  lease  offer  is  properly  rejected 
when  a  lease  is  issued  pursuant  to  a  prior  valid 
offer  and  the  junior  offeror  attempts  to 
challenge  issuance  of  the  lease  on  the  basis  of 
charges  which  have  either  already  been 
answered  in  a  Departmental  decision  rejecting 
a  previous  protest  by  him  against  issuance  of 
the  lease  or  are  vague  and  unsubstantiated. 

Duncan  Miller,   A-30393  (June  30,    1965) 

Where  the  grantors  of  lands  to  the  United  States 

reserved  the  right  to  prospect  for  and  ex- 
ploit oil  and  gas  for  a  period  of  25  years,   and 

where  they  granted  to  another  party  an  in- 
terest in  the  minerals  for  a  term  of  25  years 

with  the  right  to  an  indefinite  number  of  10- 
year  extensions,  to  which  agreement  the 
United  States  was  not  a  party,  the  grantors' 
interest  in  the  minerals  expired  upon  the 

termination  of  the  25-year  period,  the  min- 
eral grantee  took  no  greater  interest  than  that 

reserved  by  the  grantors,  and  an  application 
to  the  Bureau  of  Land  Management  for  an  ex- 

tension of  mineral  rights  pursuant  to  the  terms 
of  the  agreement  between  the  applicant  and  the 
grantors  is  properly  rejected. 

L.  H.   Tiley.  A-30513     (May  4,   1966) 

The  Department's  regulations  do  not  require  an 
applicant  for  an  acquired  land  phosphate  pros- 

pecting permit  to  specify  in  his  application 
the  act  under  which  application  is  made,  and 
where  it  is  clear  from  an  application  and 
accompanying  transmittal  letter  that  the 
application  is  for  acquired  lands  of  the  United 
States  a  protest  against  consideration  of  the 
application  for  failure  of  the  applicant  to 
identify  the  pertinent  act  is  properly  dismissed. 

Monsanto  Company  et  al. 
(Oct.   4,    1966) 

A-30585 

Signal  Oil   &  Gas  Co.,    8  IBLA  150   (Nov.    20,    1972) 



506 

MINERAL  LEASING  ACT  FOR  ACQUIRED 
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GENERALLY  — Continued 

MINERAL  LEASING  ACT  FOR  ACQUIRED 
LANDS— Continued 

GENERALLY  — Continued 
The  withdrawal  of  land  from  only  public  land 

status,    e.  g.  ,    from  entry,   location,    selection, 
sale  or  other  disposition  does  not  toll  the 
applicability  of  the  mineral  leasing  laws.     The 
withdrawal  order  must  express  a  clear  intent 
to  toll  the  applicability  of  the  mineral  leasing 
laws. 

An  oil  and  gas  lease  offer  which  is  not  accompanied 
by  a  statement  showing   the  extent  of   the  offeror's 
ownership  of   the  operating  rights   to   the  fractional 
mineral  interest  not  owned  by  the  United  States 
is  properly  rejected. 

John  R.   Anderson,    15  IBLA  286   (May  6,    1974) 

The  Wilderness  Act, •36702  (Feb.    24,    1967) 
74  I.  D.    97 

The   subdivision  of  acquired  lands  of 
the  United  States   into  a  rectangular 
system  having  aliquot  parts  similar  to 
those  employed  In  the  public   land  surveys 
does  not  make  the   lands   so  designated 
"surveyed"  within  the  ambit  of  the   reg- 

ulations under  the  Mineral  Leasing  Act 
for  Acquired  Lands  when  the  plat  of  the 
survey  has  not  been  approved  by  the 
Director,   Bureau  of  Land  Management. 

Arthur  E.  Melnhart,   Irwin  Rubens tein,  Appel- 
lants ,  Bruce  Anderson,  Appellee,   6  IBLA  39 

(May  12,   1972) 

If   acquired    lands   excepted    from   the  oper- 
ation  of   the  Mineral   Leasing  Act    for 

Acquired  Lands   are   threatened  by   drain- 
age,   there    is    implied   authority    in    the 

executive  branch    of   the  Government    to 
.   take  neasures    to   protect    its    interests. 

Mobil     Oil    Corp.  ,    10    IBLA    7    (Feb.    20,    19  7  3) 

The  subdivision  of  acquired  lands  of  the  United 
States  into  a  rectangular  system  having  aliquc 
parts  similar  to  those  employed  in  the  public- 
land  surveys  does  not  make  the  lands  so 

designated  "surveyed"  within  the  ambit  of  the 
regulations  under  the  Mineral  Leasing  Act  for 
acquired  Lands  when  the  plat  of  the  survey  has 
not  been  approved  by  the  Director,  Bureau  of 
Land  Management . 

Where  the  United  States  owns   100  percent  of   the 
gas  and   50  percent  of   the  oil  in  a  tract  of 
acquired   land,   rental   for  an  oil  and  gas  lease 
on  such  land  will  be  based  on  the  larger  frac- 

tional  interest  owned  by   the  United  States, 
and  not  on  an  average  of   the  separate  frac- 

tional  interests. 

Duncan  Miller,   17   IBLA  128   (Sept.    12.    1974) 

81   l.D.    530 

The  requirement  that  an  applicant  for  a  non- 
competitive oil  and  gas  lease  offer,  where 

the  United  States  owns  only  a  50  percent 
mineral  interest  in  the  land,  accompany  the 
offer  with  a  statement  showing  the  extent 

of  the  offeror's  ownership  of  the  operating 
rights  in  the  fractional  mineral  interest 
not  owned  by  the  United  States  is  mandatory. 
Where  their  statement  does  not  accompany 

the  offer,  it  must  be  rejected  without 

priority.  But  priority  will  be  granted  from 
the  time  the  required  statement  is  filed. 

Michigan  Wisconsin  Pipe  Line  Co.,  17  IBLA  282 

(Sept.  27,  1974) 

An  acquired  lands  lease  offer  for  land  In  which  the 
United  States  owns  only  a  fractional  mineral 
interest  is  defective  and  subject  to  rejection 
when  the  applicant  falls  to  accompany  his  offer 
with  the  statement  required  by  the  regulations 

showing  the  extent  of  his  ownership  of  operat- 
ing rights  to  the  fractional  mineral  interest 

not  owned  by  the  United  States.   Under  the  regu- 
lar or  "over-the-counter"  filing  procedure, 

however,  if  the  offeror  submits  his  statement 
of  operating  rights  with  his  appeal,  the  defect 
may  be  considered  cured  with  priority  of  filing 
as  of  that  time. 

Arthur  E.  Meinhart,  Irwin  Rubenstein,  Appellants, 
Homer  Lynn,  Appellee,  11  IBLA  129  (June  7,  197  3) 

James  H.  Scott.  18  IBLA  55  (Nov.  19,  1974) 

The   regulatory   requirement   that   an  acquired 
lands   oil   and  gas    lease   offer  must  be 
accompanied  by   a  statement   showing   the 

extent   of    the   offeror's    ownership   of    the 
operating   rights    to   the   fractional   mineral 
interest  not   owned  by    the  United   States 
in  each   tract   covered  by   the   offer   to   lease 
is   satisfied   by   a  statement   to    the   effect 
that    the   offeror  does   not   own  an   oil    and 
gas    lease  on  any   part    of    the   lands    in 
question. 

Arthur   E.  Meinhart,  Irwin   Rubenstein, 
(June   12,    1973) 

11    IBLA   139 
80   l.D.    39  5 

CONSENT  OF  AGENCY 

An  applicant  for  a  noncompetitive  oil  and  gas 
lease  of  acquired  lands  being  administered 
by  the  Corps  of  Engineers  of  the  Department 
of  the  Army  is  properly  required  to  file 
written  consent  to  stipulations  imposed  by 

that  agency  as  a  condition  precedent  to 
issuance  of  the  lease. 

Duncan  Miller,   A-30382  (May  14,    1965) 



507 

MINERAL  LEASING  ACT  FOR  ACQUIRED 
LANDS — Continued 
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MINERAL  LEASING  ACT  FOR  ACQUIRED 
LANDS — Continued 

CONSENT  OF  AGENCY  — Continued 

An  acquired  lands  oil  and  gas  lease  offer  must  be 
rejected  when  the  agency  having  jurisdiction 
over  the  land  applied  for  will  not  consent  to 
the  issuance  by  this  Department  of  a  lease. 

his  ofier;  if  he  wishes  modification  of  the  stipula- 
tion,   the  burden  is  on  him  to  obtain  it   from  the 

Forest  Service,   and  time  will  be  given  him  to seet >t  S^rvic* 
,su<:h  modification. 

Thomas  B.   Cole  et A-30444  (Dec.    6,    1965) Max  Barash  &  Philip  P.    Marenberg,    A-31057 
"(Nov.    18,    1969) 

An  applicant  for  a  noncompetitive  oil  and  gas 
lease  under  the  Mineral  Leasing  Act  for  Ac- 

quired Lands  for  the  retained  interest  of  the 
United  States  in  oil  and  gas  deposits  in  lands 
conveyed  to  the  State  of  Michigan,   the  surface 
of  which  rs  administered  by  the  Department  of 
Conservation  thereof  as  an  intensive  use  area 

of  a  State 'game  preserve,   is  properly  required 
to  file  written  consent  to  a  stipulation  imposed 
by  that  agency,   or  face  rejection  of  his  offer, 

where  it  is  determined  by  the  Secretary  of  the 
Interior  that  the  best  interests  of  the  United 
States  will  be  served  thereby. 

William  E.   Block,  Jr.  ,   Frederick  L.   Smith, 

A-30753  (Aug.    14,    1967) 

The  Secretary  of  the  Interior  exercises  discretion 
in  determining  whether  or  not  acquired  lands 

under  his  jurisdiction  should  be  opened  to  pros- 
pecting for  sulphur,   and  where  it  is  determined 

by  the  Bureau  of  Reclamation  that  lands  under 
its  administrative  jurisdiction  should  not  be 
opened  to  such  prospecting  because  of  potential 
damage  to  its  surface  works,  and  where  the 

Geological  Survey  concurs  in  such  recommenda- 
tion, applications  for  sulphur  prospecting  per- 

mits on  such  lands  will  be  rejected  in  the  ab- 
sence of  compelling  reasons  otherwise. 

W.    A.    Hudson,    II,    W.    A.    Hudson, 
Edward  R.    Hudson,    1  IBLA  232  (Jan.    15,    1971)    78  I.  D.    15 

An  acquired  lands  oil  and  gas  lease  offer  is  proper- 
ly rejected  where  the  administering  Federal 

agency  has  not  given  consent  to  issuing  a  lease 
because  of  uncertainty  as  to  title  to  the  lands 
and  its  jurisdiction  over  the  lands. 

lpany  et  al.  ,    A-30287  (Mar.    25, The  California  Coi 
1969) 

An  oil  and  gas  lease  offer  is  properly  rejected  for 
land  under  the  jurisdiction  of  the  Department  of 
the  Army  if  that  Department  does  not  consent  to 
the  issuance  of  a  lease. 

An  application  for  a  hard   rock  prospecting 
permit   for  acquired   lands  within   an  exper- 

imental watershed   in  a  national  forest    Is 
properly  rejected  where   the   Forest   Service 
refuses   to  consent   to  allowance  of   the 
application  because  of  possible  adverse 
effects   to   the  watershed,    and   its    reasons 
are  consistent  with   the  purposes   for  which 
the   lands  were  acquired  and  with    the 
ecological   factors   expressed   in   the   National 
Environmental  Policy  Act  of   1969. 

Henry  N.    Gerritsen  and  John  Xanthos.    3  IBLA 
90  (Aug.    9,    1971) 

William  W.   Ogden,    A-29976  (Mar.    25,    1969) 

An  oil  and  gas  lease  offer  is  properly  rejected 
where  the  land  applied  for  consists  of 
accretion  to  land  acquired  by  and  under  the 
jurisdiction  of  the  Department  of  the  Army 
and  that  Department  does  not  consent  to  the 
issuance  of  a  lease  on  the  accreted  lands  be- 

cause of  its  uncertainty  as  to  whether  title  to 
the  lands  is  in  the  United  States  or  the  State 
of  Louisiana. 

William  W.    Ogden,    A-29775  (Mar.    25,    1969) 

An  applicant  for  a  noncompetitive  lease  of  acquired 
lands  administered  by  the  Forest  Service  is  prop- 

erly    required  to  file  written  consent  to  a  stipula- 
tion imposed  by  that  agency  as  a  condition  prece- 
dent to  issuance  of  the  lease,    or  face  rejection  of 

Where    an   oil   and   gas    lease   offer   is   rejected 
because   the  subject   acquired   land   is 
included  within   an   agricultural   research 
area,    but    the  acquiring   agency   subsequently 
consents    to    issuance   of    the   lease   subject 
to  a   stipulation   forbidding  surface   occu- 

pancy  of   the   land  by    the   lessee,    as 
requested   by    the   offeror,    the   case  will 
be   remanded   for   issuance   of   the   lease 
with    the   inclusion   of   the   stipulation,    all 
else  being    regular. 

M.    R.    Dlggs,   Jr. ,    12   IBLA   187   (July    16,    1973) 

Where  an  oil   and   gas   lease  offer   for 
acquired   land   is   rejected  by   the 
Bureau  of   Land  Management   because 

the  agency  having   surface  juris- diction withholds  consent    to   lease, 
but   that   agency   subsequently  con- 

sents  to   issuance  of   the   lease 
with  protective   stipulations,    the 



508 

MINERAL  LEASING  ACT  FOR  ACQUIRED 
LANDS — Continued 

CONSENT  OF  AGENCY  — Continued 

MINERAL  LEASING  ACT  FOR  ACQUIRED 
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LANDS  subject  TO  — Continued 

case  will  be  remanded  by  the  Board 
of  Land  Appeals  to  the  Bureau  for 
further  consideration. 

Sherrle  R.  Strange,  15  IBLA  278  (Apr.  30,  1974) 

noncompetitive  oil  and  gas  lease  offer  for 

acquired  land  in  a  national  park  is  prop- 
erly rejected  since  the  Mineral  Leasing 

Act  for  Acquired  Lands  specifically  excludes 
such  lands  from  its  terms. 

Prospecting  permits  for  hardrock  minerals  within 
lands  subject  to  the  Mineral  Leasing  Act  for 
Acquired  Lands  or  Reorganization  Plan  No.  3 
of  1946  may  not  be  granted  without  consent  of 
the  administrative  agency  controlling  the 
surface  of  the  land. 

Until  the  time  of  actual  issuance  of  a  hardrock 

prospecting  permit  on  acquired  lands,  the 

agency  having  surface  jurisdiction  may  with- 
draw its  prior  conditional  consent  to  such 

permit. 

Aji  applicant,  rather  than  this  Department, 
must  go  to  the  agency  involved  to  seek  any 
modification  of  its  failure  to  grant  consent 
to  a  prospecting  permit  on  acquired  lands. 

Ozark-Mahoning  Company.  17  IBLA  228  (Sept.  17, 1974) 

LANDS  SUBJECT  TO 

Roy   G.    Barton,    Jr. ,   9    IBLA  50    (Jan.    12,    1973) 

An   application    for   an   acquired   lands   oil 
and   gas    lease  must  be   rejected  where   the 
land   is   set   apart    for  military   or  naval 
purposes    and  expressly   excluded   from 
leasing   under   the  Mineral   Leasing  Act 
for   Acquired  Lands,    30   U.S.C.    §    352 
(1970). 

The   consent   of   the  United  States   Army   Corps 
of   Engineers    is    required    for    leasing 
acquired   lands    under   its   jurisdiction    for 
civil   purposes.     The  Departmental    decisions 

of  March    25,    19  69,    captioned   "William  W. 
Ogden,"   A- 29775   and   A- 29976,    are  prece- 

dents   for   this   application  of    the  Mineral 
Leasing  Act    for  Acquired  Lands.      However, 
those   decisions    do  not   support    any    impli- 

cation  that    lands   set   apart    for  military 
or  naval   purposes   may  be   leased   under   the 
authority   of    that    Act,    as    such    lands   are 
excluded    from   the  Act,    regardless   of   the 
question   of    consent. 

The  Mineral  Leasing  Act  for  Acquired  Lands  is 
not  applicable  to  lands  which  have  been  set 
apart  for  military  purposes,  having  been 
acquired  and  made  part  of  the  Sioux  Ordnance 
Depot,    Department  of  the  Army. 

Section  6  of  the  Act  of  February  28.    1958,  does 
not  apply  to  acquired  lands. 

Midwest  Oil  Corporation  et  al. ,   Wyoming-A 
0280493  etc.    (Nebraska)  (Jan.    29.    1965) 

Acquired  lands  which  have  been  set  apart  for 
military  purposes  are  not  subject  to  leasing 
under  the  Mineral  Leasing  Act  for  Acquired 
Lands. 

Duncan  Miller.  A-30393  (June  30,    1965) 

If    acquired    lands   excepted    from   the  oper- 
ation  of    the   Mineral  Leasing  Act    for 

Acquired  Lands    are    threatened  by   drain- 
age,   there   is    implied   authority   in   the 

executive  branch   of   the  Government   to 
take  measures    to   protect    its    interests. 

Mobil   Oil   Corp. ,    10   IBLA  7    (Feb.    20,    1973) 

Lands   set   apart    as  a  military    reservation    from 
an   Indian   reservation   pursuant    to   an   execu- 

tive  order   are   not    "acquired   lands"  within 
the  meaning  of   the  Mineral   Leasing  Act    for 

Acquired    Lands.      The    term  "acquired    lands" 
generally  means   lands   in   federal   ownership 
which   are   not    public    lands,    having   been 
obtained    by    the   Government    by   purchase,    con- 

demnation,   or   gift,    or   by   exchange    for   such 
purchased,    condemned,    or   donated   lands   or for    timber   on   such    lands. 

Land  situated  within  the  boundaries  of  incorpo- 
rated cities  are  excluded  from  leasing  under 

the  Mineral  Leasing  Act  for  Acquired  Lands 

even  though  they  may  be  subject  to  the  exclu- 
sive jurisdiction  of  the  United  States. 

Bernard  Silver,  A-.30873  (Nov.  28,    1967) 

Phillips  Petroleum  Co..  10  IBLA  275  (Apr.  13,  1973) 

Offers  for  oil  and  gas  leases  under  the 
Mineral  Leasing  Act  for  Acquired  Lands  may 

properly  be  rejected  where  there  is  uncer- 
tainty regarding  the  title  to  the  oil  and 

gas  deposits. 

J.  W.  McTlernan,  11  IBLA  284  (June  27,  1973) 
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An  acquired  lands  oil  and  gas  lease  offer  for  lands 
set  aside  for  military  or  naval  purposes  must 
be  rejected,  as  such  lands  are  expressly  excluded 
from  leasing  under  the  Mineral  Leasing  Act  for 
Acquired  Lands,  30  U.S.C.  §  352  (1970). 

McTiernan,  14  IBLA  369  (Feb.  21,  1974) 

MINING  CLAIMS — Continued 

GENERALLY  — Continued 

ground  upon  which  the  United  States,  as  sover- 
eign,  may  reject  the  alien's  verified  statement 

filed  under  the  act  of  July  23,    1955,   asserting 
surface  rights  to  a  mining  claim,   because  the 
mining  laws  authorize  the  occupancy  and  pur- 

chase of  public  lands  for  their  minerals  only 
by  United  States  citizens  or  those  who  have 
declared  their  intent  to  become  citizens. 

No  oil   and   gas   lease  of  acquired   lands  which  are 
under   the  jurisdiction  of  another  agency  may 
issue  without   the   express   consent   of   that   agency. 

Beard  Oil   Company,    15   IBLA  114    (Mar.    18,    1974) 

Acquired   lands   set  apart   for  military  or   naval 
purposes  are  expressly  excluded   from  mineral 
leasing  under   the  Mineral   Leasing  Act   for 
Acouired  Lands,    30  U.S.C.    §   352    (1970). 

Frederick  G.    Holl   and   Harry  W.   Oborne,    18   IBLA 
145    (Dec.    6,    1974) 

Hugh  MacCallum  Woodworth,   A-30285 
(May  5,    1965)  72  I.  D.    233 

When  two  or  more  persons  participate  in  the 
location  of  a  mining  claim,   a  tenancy  in 
common  arises  and  each  locator  has  the 
same  rights  in  respect  to  his  share  as  a 
tenant  in  severalty,   but  he  holds  his  interest 
independently  of  the  other  and  may  transfer, 
devise  or  encumber  it  separately  without 
the  consent  of  the  other  co-tenants. 

Union  Oil  Company  of  California  et  al.  , 

A-29560  (Supp.  )  (July  30,    1965)    72  I.  D.    313 

MINES  AND  MINING 

Lands  which  have  been  reserved  from  the  public 
domain  or  acquired  by  the  United  States  are 
not  subject  to  the  mining  laws,   unless  opened 
by  the  statute,    or  a  withdrawal  order  provides 
for  the  continued  applicability  of  the  mining 
laws,    or  a  later  withdrawal  order  reinstates 
the  applicability  of  the  mining  laws. 

The  Wilderness  Act.    M-36702  (Feb.    24,    1967) 
74  I.D.    97 

Federal  Metal  and  Nonmetallic  Mine  Safety  Act  is 
applicable  to  mills,  but  not  to  smelters  and 
refineries. 

Applicability  of  Federal  Metal  and  Nonmetallic 
Mine  Safety  Act  (Act  of  September  16,  1966;  80 
Stat.    772;  30  U.  S.  C.    721-740,   Supp.    HI  (1968)), 
M-36750  (Aug.   30.    1! 

A  conflict  between  a  lode  claimant  and  a 
placer  claimant  is  an  adverse  claim 
within  the  meaning  of  Rev.   Stat.    sees. 
2325  and  2326  and  is  properly  resolved 
by  the  filing  of  an  adverse  claim  and  the 
institution  of  judicial  proceedings  as 

provided  therein. 

Chemi-Cote  Perlite  Corporation  v.   Arthur  C.  W. 
Bowen,   A-30404  (Sept.    30,    1965)    72  I.  D.   404 

Under  the  mining  laws  of  the  United  States  one  may 
take  possession  of  vacant  public  land  open  to 
location  under  those  laws  and,    after  filing  notice 
of  location,    retain  that  possession  against  all 
except  the  Government  while  he  is  in  diligent 
prosecution  of  his  efforts  to  discover  valuable 
minerals  therein, but,    when  the  Government 
withdraws  its  consent  to  such  location,    either 

by  withdrawing  the  land  from  the  operation  of 
the  mining  laws  or  by  the  institution  of  adverse 
proceedings  against  a  mining  claim,    the  locator 
must  show  that  he  has  made  a  discovery  of  valu- 

able mineral  deposits  within  the  limits  of  the 
claim  in  order  to  retain  his  possession. 

United  States  v. 

(Jan.    20,    1966) 
Harold  Dale,    A-30465 

MINING  CLAIMS 

(See  also  Multiple  Mineral  Development 
Act,  Surface  Resources  Act) 

GENERALLY 

Although  the  alienage  of  a  mining  claimant  may  not 
provide  a  ground  for  collateral  attack  upon  his 
possessory  title  by  other  claimants,   it  is  a 

A  relinquishment  of  a  claim  to  land  that  is  se- 
cured through  misrepresentation,  fraud,  or 

deceit  is  void,   but  a  relinquishment  given 
simply  to  avoid  facing  adverse  proceedings  by 

the  bureau  of  Land  Management  will  be  regard- 
ed as  having  been  voluntarily  executed,  and  its 

effect  will  not  be  nullified. 

Leo  J.   Kottas,   Earl  Lutzenhiser,  A-30554 
(Apr.    19.    1966)  73  I.D.  123 
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A  holder  of  a  mining  claim  located  after  the  en- 
actment of  the  Mineral  Leasing  Act  has  no 

statutory  or  regulatory  preference  right  to  a 
phosphate  prospecting  permit  simply  because 
some  phosphate  is  discovered  on  his  claim; 

his  application  for  a  permit  is  therefore  sub- 
ordinate to  an  application  for  a  permit  filed 

prior  to  his. 

The  holder  of  a  valid  mining  claim  located  after 
February  25.   1920,  cannot  file  and  maintain 

an  application  for  a  phosphate  prospecting 
permit  for  land  in  his  claim  unless  he  relin- 

quishes his  claim  or  files  a  waiver  of  his  rights 
to  Leasing  Act  minerals  in  the  claim. 

Arthur  L.    Rankin,   A-30568  (Oct.    20,    1966) 
73  I.  D.    305 

A  Government  mineral  examiner  investigating 

a  placer  mining  claim  prior  to  a  contest  pro- 
ceeding has  no  duty  to  sample  points  at  bed- 

rock where  the  bedrock  is  substantially  below 
the  surface  exposed  by  the  claimants  in  current 
workings  and  the  claimants  have  not  exposed 
bedrock  in  the  area  themselves. 

United  States  v.   George  C.   Johnson  and  Robert 
A.   Johnson.  A-30606  (Oct.   25.    1966) 

The  Classification  and  Multiple  Use  Act  of  Sept.    19, 
1964  (78  Stat.    986;  43  U.  S.  C.    sees.    1411-18) 
authorizes,  under  certain  circumstances,  the 
segregation  of  public  land  from  appropriation 
under  the  general  mining  laws,   but  it  does  not 
provide  authority  to  restrict  or  condition  the 
mining  activities  authorized  by  the  general 
mining  laws. 

Whether  Authority  To  Restrict  Or  Condition  Minin 
Activities  Is  Supplied  By  The  Classification  and 
Multiple  Use  Act  of  Sept.    19,    1964  (78  Stat.    986; 
43  U.S.  C.    sees.    1411-18),    M- 36699  (June  19,    1967) 74  I.  D.  187 

Where  at  a  hearing  in  a  mining  contest  the  only 
evidence  submitted  is  that  by  the  Government 
and  the  contestee  waives  his  right  to  submit 
evidence  and  elects  to  stand  upon  the  Govern- 

ment's evidence,    a  decision  by  the  Department 
holding  only  that  the  Government  made  a  prima 
facie  case  of  lack  of  discovery,    and  affirming 

the  reversal  of  a  hearing  examiner's  decision 
to  the  contrary,    may  be  and  will  be  clarified 
later  to  hold  that  the  claim  was  null  and  void, 

and  the  contestee  will  not  be  heard  to  say  that 
he  is  entitled  to  a  further  hearing  before  the 
claim  can  be  invalidated. 

United  States  v.   Roy  Calvin  Westmoreland, 

A-30178  (Supp.  )  (Aug.    3,    1967) 

Where  a  mining  claimant  files  a  verified  state- 
ment pursuant  tc  a  proceeding  initiated  by  the 

Forest  Service  in  accordance  with  section  5 
of  the  Surface  Resources  Act  and  the  Forest 

Service  subsequently  recommends  the  initia- 
tion of  a  contest  proceeding  under  the  general 

mining    laws  to  determine  the  validity  of  the 
claim  (rather  than  a  proceeding  under  section 

5(c)  of  the  act  to  determine  the  Government's 
right  to  manage  the  surface  resources),  since 

the  responsibility  for  the  administration  of 
the  use  and  occupancy  of  the  national  forests 
is  vested  in  the  Department  of  Agriculture, 
this  Department  is  without  the  authority  to 
inquire  into  the  reasons  or  justifications  for 
the   initiation  of  such  a  proceeding  and  is 
without  the  authority  to  change,   as  a  matter 
of  its  own  policy,   the  nature  of  the  proceeding 
from  the  one  recommended  by  the  Forest 
Service. 

United  States  v.    Ed.    Bergdal,   A-30752 
(Aug.    8,    1967)  74  I.  D.   245 

A  stipulation  whereby  the  United  States  agrees  to 
withdraw  its  contest  proceedings  challenging 

the  validity  of  a  mining  claim  in  consideration 
for  the  abandonment  of  the  location  notice  and 

all  mineral  rights  gained  thereunder  is  prop- 
erly construed  to  be  an  abandonment  of  the 

claim  itself. 

Ross  Stegman.   A-30812  (Nov.    21,    1967) 

Under  the  mining  laws  of  the  United  States  one 
may  take  possession  of  vacant  public  land 
open  to  location  under  those  laws  and,  after 
filing  notice  of  location,   retain  that  possession 

against  all  except  the  Government  while  he  is 

in  diligent  prosecution  of  his  efforts  to  dis- 
cover valuable  minerals  therein,  but,  when 

the  Government  withdraws  its  consent  to  such 
location,   either  by  withdrawing  the  land  from 
the  operation  of  the  mining  laws  or  by  otherwise 
making  it  unavailable  for  mining  operations,  the 
locator  must  show  that  he  has  made  a  discovery 
of  a  valuable  mineral  deposit  within  the  limits 
of  the  claim  in  order  to  retain  his  possession. 

United  States  v.    Frank  Coston,  A-30835 
(Feb.   23,    1968) 

Mining  claims  are  properly  declared  null  and 
void  on  the  basis  of  charges  asserted  in  a 

government  contest  complaint  where  an 
amended  answer  filed  by  the  contestee  can 
reasonably  be  interpreted  only  as  a  request 
that  a  hearing  on  the  charges  be  dismissed  and 
that  the  claims  be  invalidated  for  a  lack  of discovery. 

Dorothy  Meyer  Long,   A-30821  (Feb.   28, 196£ 
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Cases  subject  to  equitable  adjudication  are  limited 
by  statute  to  those  entries  where  there  has 
been  substantial  compliance  with  the  law;  a 

request  to  refer  a  mining  case  to  the  "Board 
of  Equitable  Adjudication"  cannot  be  granted 
where,   pursuant  to  a  contest,   a  claim  is  de- 

clared invalid  for  lack  of  discovery,   since 

where  there  is  no  discovery  there  is  no  com- 
pliance with  the  mining  law. 

United  States  v.    Ida  McClarty  Johnson,   Adminis- 
tratrix,  A-30853  (Mar.    7,    1968) 

There  is  no  restriction  upon  the  location  or  ac- 
quisition of  mining  claims  by  a  corporation  in 

which  some  or  all  of  the  shares  of  stock  are 
owned  by  persons  who  are  not  citizens  of  the 
United  States. 

Alien  Ownership  of  Shares  in  a  Corporate  Mining 
Locator,   M-36738  (July  16,    1968) 

Where  a  mining  claimant  stipulates  to  a  withdrawal 
of  her  answers  to  contest  complaints  and  an 
admission  of  the  allegations  charging  a  lack  of 
discovery  on  her  claims,    she  will  not  be  re- 

lieved of  her  stipulation  in  order  to  present 
evidence  of  discovery  where  the  claims  have 
been  located  for  many  years  and  she  has  had 
ample  time  to  make  discoveries  on  the  claims 
and  to  develop  evidence  of  such  discoveries. 

United  States  v.    Stella  Wagnon  Wilson  et  al.  , 

The  affidavit  of  a  mining  expert  who,   upon  exami- 
nation of  the  administrative  record  in  a  mining 

claim  contest  but  without  examination  of  the 
contested  mining  claim  itself,   recommends 
that  certain  steps  be  taken  to  ascertain  the 
extent  of  the  mineralization  occurring  on  the 
claim  and  who  expresses  the  opinion,   based 
upon  assumed  facts  which  the  Department  has 

found  to  be  unsubstantiated  by  credible  evi- 
dence, that  the  claim  can  be  profitably  mined 

will  not  be  considered  either  as  evidence  of  the 

mineral  value  of  the  claim  or  as  the  demon- 

stration of  error  in  the  Department's  determi- 
nation from  the  evidence  presented  in  the 

course  of  a  hearing  that  no  discovery  of  a 

valuable  mineral  deposit  has  been  shown;  how- 

ever, where  it  appears  that  further  examina- 
tion of  the  claim  could  be  useful  in  resolving 

conflicting  testimony  of  witnesses  for  the  re- 
spective parties  to  the  contest,  the  mining 

claimant  will  be  permitted  to  submit  for  con- 
sideration credible  evidence  tending  to  sub- 

stantiate the  values  allegedly  found. 

United  States  v.   Thomas  C.   Wells,  A-30805 

(Supp.  )  (Apr.    25,    1969). 

"Valuable.  "    The  term    "valuable"  as  used  in  the 
phrase  "valuable  mineral  deposits"  in  the  min- 

ing statutes  and  as  it  is  used  in  the  phrase 
"valuable  mine"  in  the  "prudent  man"  test  of 
discovery  means  economically  valuable. 

A-30787  (July  23,    1968) 

United  States  v.   Kathryn  R.    Fitzgerald     A-30973 

(July  25,    1969)  ' 

The  fact  that  a  mineral  claimant  has  held  and  worked  a 
mining  claim  long  enough  to  satisfy  the  requirements 
of  the  statute  of  limitations  of  the  State  in  which  the 
claim  is  located  does  not  relieve  him  of  the  necessity 

to  show  that  there  is  at  pre  sent  a  valid  discovery  on 
the  claim. 

United  States  v.    Arne  Simon  Erickson,    A-30942 
(Jan.    17,    1969) 

A  Departmental  decision  holding  a  mining  claim  to 
be  null  and  void  because  it  was  located  after 

July  23,   1955,  for  a  common  variety  of  build- 
ing stone  will  be  vacated  and  the  case  remanded 

for  a  further  hearing  when  so  ordered  by  a  final 
court  decision. 

United  States  v.   Kenneth  McClarty,   A- 2  9821 
(Supp.  )  (Aug.    13,    1969)  76  1.  D.   193 

When  there  has  been  a  severance  of  a  mining  claim, 
each  part  of  the  severed  claim  is  independently 
subject  to  all  the  requirements  of  the  mining 
law,  without  regard  to  the  remainder  of  the 
claim,  and  a  claimant  of  a  severed  portion  must 
show  a  valid  discovery  within  its  limits,  or  that 
portion  will  be  declared  null  and  void. 

United  States  v.   Taylor  Crossland  and  Alice 
Crossland,  A-30998  (Apr.    18,    1969) 

Where,   upon  remand  to  the  Department  by  a 
district  court  of  a  mining  claim  contest,  the 
mining  claimant  is  granted  a  period  of  time 
within  which  to  conduct  recommended  tests 
calculated  to  resolve  conflicts  in  the  evidence 

of  record,  and  where  the  tests  are  not  per- 
formed within  the  allotted  period,   an  extension 

of  time  for  the  performance  of  those  tests  may 
be  granted  where  it  appears  that  the  mining 
claimant  has  in  good  faith  relied  upon  someone 
to  perform  the  necessary  examination,  where 
it  appears  that  it  became  apparent  that  the 
person  relied  upon  would  be  unable  to  perform 
the  work  within  the  allotted  time  only  after  it 
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became  too  late  to  employ  someone  else,  where 
it  is  not  shown  that  further  delay  would  be 
prejudicial  to  the  Government,  and  where  a 
possibility  exists  that  the  granting  of  the  ex- 

tension may  obviate  the  necessity  for  further 
administrative  or  judicial  proceedings  to  re- 

solve the  disputed  issues. 

United  States  v.   Thomas  C.   Wells,  A-30805 
(Supp.    II)  (Nov.    17,    1969) 

The  provisions  of  Rev.   Stat.  sec.    2332  do  not  pro- 
vide an  independent  means  of  acquiring  title  to  a 

mining  claim  and  particularly  do  not  dispense 
with  the  necessity  of  there  being  a  valid  discovery 
on  the  claim. 

United  States  v.   Alice  A.    and  Carrie  H.    Boyle, 
A- 30922  (Supp.)  (Dec.    2,    1969)        76  I.  D.    310 

When  there  has  been  a  severance  of  a  mining  elaim, 
each  part  of  the  severed  claim  is  independently 
subject  to  all  the  requirements  of  the  mining  law, 
without  regard  to  the  remainder  of  the  claim,  and 
a  claimant  of  a  seve/ed  portion  must  show  avalid 
discovery  within  its  limits,  or  that  portion  will  be 
declared  null  and  void. 

United  States  v.   Ernest  Higbee  et   al . ,   A-31063 
(Apr.    1,    1970) 

Under  the  mining  laws  of  the  United  States  one  may 
take  possession  of  vacant  public  land  open  to  lo- 

cation under  those  laws  and,   after  filing  notice  of 
location,    retain  that  possession  against  all  except 
the  Government  while  he  is  in  diligent  prosecu- 

tion of  his  efforts  to  discover  valuable  minerals 
therein,   but,   when  the  Government  withdraws  its 
consent  to  such  location,    either  by  withdrawing 
the  land  from  the  operation  of  the  mining  laws  or 
by  otherwise  making  it  unavailable  for  mining 
operations,    tne  locator  must  show  taat  he  i.as 

made  a  discovery  of  a  valuable  mineral  deposit 
within  the  limits  of  the  claim  in  order  to  retain 
his  possession. 

MINING  CLAIMS— Continued 

GENERALLY  — Continued 

of  the  claim  as  located;  a  discovery  out- 
side the  limits  of  the  claim  cannot  serve 

to  validate  it  despite  the  proximity  of  the 
discovery  to  the  claim. 

United  States  v.  Clear  Gravel  Enterprises, 

Inc..  2  IBLA  285  (May  20,  1971) 

Where  an  Indian  allotment  application  cannot  be 
allowed  because  the  land  covered  thereby  is withdrawn  from  appropriation  and  disposition 
by  power  site  withdrawals,  no  useful  purpose wou.d  be  served  at  this  time  to  investigate the  validity  of  a  conflicting  mining  claim which  antedates  the  filing  of  the  Indian allotment  application. 

Donald  E.  Miller.  2  IBLA  309  (May  26,  1971) 

The  United  States  mining  laws  give  to  the 
owner  of  mining  claims  as  a  necessary 
Incident  a  nonexclusive  right  of  access 
across  the  public  lands  to  their  claims 
for  purposes  of  maintaining  the  claims 
and  as  a  means  of  removing  the  minerals. 
Therefore,  an  owner  of  a  mining  claim 
may  construct  and  maintain  across  the 
public  lands  a  nonexclusive  road  for such  purposes. 

United  States  v.  Lester  E.  Martin  et  al . 

(Apr.  3,  1970) 

A-31050 

Sodium  zeolites  are  among  the  substances  of  sodium 

enumerated  in  section  23  of  the  Mineral  Leasing 
Act,    viz.    silicates  of  sodium,    and,    consequently, 
are  not  subject  to  location  and  acquisition  under 
the  mining  laws. 

Disposition  of  Sodium  Zeolites  Under  the  Mineral 

Leasing  Act  of  1920,    M-36823  (May  7,    1971) 

For  a  mining  claim  to  be  valid,    the   required 
discovery  must  be  made  within  the  limits 

Alfred   E.    Koen^.    4    IBLA   18    (Oct. 
26,    1971) 

78    I.D. 
305 

The  Secretary  has  authority  under  section  19  of  the 
Permanent  Appropriations  Repeal  Act  of  June  26, 
1934,   as  amended,    to  accept  payment  of  revenues 
derived  from  oil  shale  leases  covering  lands  within 
unpatented  mining  claims  in  accordance  with  a 
written  agreement  among  the  interested  parties  to 
place  the  money  in  a  trust-fund  account  pending 
ultimate  judicial  determination  of  the  respective 
rights  of  the  parties,    and,    where  provided  for  in 
the  agreement  and  consented  to  by  the  lessee,   to 
hold  the  revenues  (1)  for  payment  to  the  mining 
claimants  upon  issuance  to  them  of  patents  if  it 
should  be  determined  that  the  mining  claimants  are 
entitled  to  the  exclusive  right   of  possession  and 
enjoyment  of  the  oil  shale  deposits  and  lands  con- 

taining them,   or  (2)  for  transfer  to  the  appropriate 
earned  accounts  if  the  mining  claims  are  ruled invalid. 

Where  revenues  derived  from  oil  shale  leases  cover- 
ing lands  within  unpatented  mining  claims  are 

accepted  as  payment  in  accordance  with  an  escrow 
agreement  to  that  effect  among  the  interested 
parties,   and  it  is  ultimately  determined  that  the 
mining  claimants  are  entitled  to  the  issuance  of 
patents  based  upon  their  exclusive  right  of  posses- 

sion and  enjoyment  of  the  oil  shale  deposits  and 
lands  containing  them,    the  Secretary  would  be 
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required  by  section  204(a)  of  the  Act  of  July  14, 
1960,   to  pay  the  lease  revenues  to  the  mining 
claimants  upon  issuance  to  them  of  patents,   where 
the  agreement  so  provides  and  it  is  consented  to  by 
the  lessee. 

Competitive  Leasing  of  Oil  Shale  Lands  Covered  by 
Unpatented  Mining  Claims,    M-36839  (Oct.   28,    1971) 

MINING  CLAIMS— Continued 
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A  mining  claim  for  a  type  of  bentonite  clay,  which  has 
not  been  adequately  shown  to  be  of  a  quality  and 
quantity  which  can  be  marketed  profitably  for  com- 

mercial purposes  for  which  common  clays  cannot  be 
used,  is  not  valid. 

United  States  v.  Glen  S.  Gunn,  et  al..  7  IBLA  237 
(Sept.  15,  1972)  79  i.D.  588 

Absent  a  statutory  direction  to  the  contrary, 

lands  acquired  by  purchase  do  not  thereby 

acquire  a  public  land  status  and  arc  there- 
fore not  subject  to  the  operation  of  the 

United  States  ntning  lava. 

The  Act  of  August  10,  1939,  53  Stat.  1347, 
adding  certain  lands  to  the  Kanlksu  National 

Forest,  constitutes  such  a  statutory  direc- 
tion. 

Ernest  Smith.  Ruth  Smith,  4  IBLA  192  (Dec.  27, 

19715    78  I.D.  368 

A  deposit  of  gypsite,  composed  of  particles 
of  gypsum  mixed  with  impurities  such  as 
clay  and  silica,  utilized  in  agriculture 
for  the  gypsum  It  contains  by  applying  it 
to  alkali  soils  as  a  soil  conditioner  is 
a  locatahle  mineral  under  the  mining  laws. 

United  States  v.  Henrietta  Bunkowskl  and  Andrew 
Julius  Bunkowskl.  5  IBLA  102  (Mar.  7,  1972) 

79  I.D.  43 

The  provisions  of  Rev.  Stat.  sec.  2332, 
30  U.S.C.  §  38,  do  not  provide  an  inde- 

pendent means  of  acquiring  title  to  a 
mining  claim  and  particularly  do  not 
dispense  with  the  necessity  of  there 
being  a  valid  discovery  on  the  claim. 

United  States  of  America  v.  Charles  W.  Kohl 

and  Cora  A.  Kohl,  5  IBLA  298  (Apr.  13,  1972) 

Section  2322,  Revised  Statutes,  30  U.S.C. 
5  26  (1970),  does  not  by  its  terms  grant 
any  right  to  the  wife  of  the  locator  or  a 
subsequent  claimant  either  present  or 
contingent  in  an  unpatented  mining  claim. 

United  States  v.  Molvin  McCormick.  5  IBLA  382 
(Apr.  ?8,  1972) 

79  I.D.  155 

Where  mining  claims  were  located  In  1933 
upon  lands  which  were  reported  to  be 
valuable  for  Mineral  Leasing  Act  minerals, 
and  the  classification  is  disputed  by  the 

mining  claimant,  the  mining  claims  may 
not  be  declared  void  ab  initio,  but  the 

validity  of  a  mining  claim  will  be  deter- 
mined by  a  contest  proceeding. 

Long  Beach  Salt  Company,  6  IBLA  50  (May  17,  1972) 

Common  clay6  are  not  locatable  under  the  mining  laws. 
Only  deposits  of  clay  of  an  exceptional  nature  which 
can  be  marketed  for  uses  for  which  ordinary  clays 
cannot  be  used  are  subject  to  such  location. 

A  transferee  of  a  mining  claim  declared  void 
ab  Initio  by  a  decision  of  the  Bureau  of 

Land  Management  has  standing  to  appear  be- 
fore the  Board  of  Land  Appeals  in  an  ap- 
peal proceeding  from  that  decision. 

Foster  Mining  and  Engineering  Company,  7  IBLA  299 

(Sept.  22,  1972)  79  I.D.  599 

Any  mineral  deposit  subject  to  location  under  the  Min- 
ing Law  (30  U.S.C.  sees.  21-54)  will  continue  to  be 

subject  to  disposition  under  that  statute  until  that 
statute  is  amended  or  the  deposit  is  made  subject  to 
disposition  under  some  other  statute.  A  determina- 

tion that  a  mineral,  previously  locatable,  Is  leasa- 
ble will  not  affect  the  validity  of  claims  located 

for  that  mineral  when  it  was  legally  locatable. 

Applicability  of  the  Mineral  Leasing  Act  to  Deposits 
of  Bentonite,  M-36866  (Nov.  7,  1972)   79  I.D.  642 

The  provisions  of  Rev.  Stat,  i   2332, 
30  U.S.C.  §  38  (1970),  do  not  dis- 

pense with  the  necessity  of  proving 
a  valid  discovery  on  a  mining  claim. 

United  States  v.  Curtis  H.  Springer,  et  al. 
8  IBLA  123  (Nov.  14,  1972) 

The  issuance  of  a  final  certificate  to  a 

mining  claim  does  not  constitute  a  deter- 
mination that  land  is  mineral  in  character. 

The  issuance  of  a  final  certificate  to  a 

mining  claim,  or  a  determination  of  the 
status  of  the  claim  under  section  5  of 

the  Surface  Resources  Act,  30  U.S.C. 

S  613  (1970),  does  not  preclude  the 
Department  from  challenging  the  validity 
of  the  claim  in  a  subsequent  proceeding  on 
any  ground  it  may  deem  appropriate,  since 
until  the  moment  patent  is  issued  the 

Department  retains  jurisdiction,  after 

adequate  notice  and  upon  proper  oppor- 
tunity for  hearing,  to  adjudicate  the 

validity  of  mining  claims  on  the  public 
lands. 

The  prudent  man  test  is  not  satisfied  when 
a  mining  claimant  asserts  that  she  is 
willing  to  accept  a  meager  income  from 
the  claims  which,  though  inadequate  to 
support  a  commercial  mining  venture, 
would,  in  her  opinion,  satisfy  the  needs 

of  a  small  miner  on  a  "do  it  yourself" 
basis.   The  test  is  objective,  not  sub- 

jective. 
United  States  v.  Nettie  G.  Harper, 
8  IBLA  357  (Dec.  12,  1972) 
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Where  one  engaged  in  the  manufacture  of 
block  from  volcanic  cinders  demonstrates 

a  history  of  problems  with  material 
sources,  an  expansion  of  the  business 

over  25  years  of  continuous  operation, 
and  a  large  capital  investment  in  plant 

facilities,  it  was  reasonable  and 
prudent  for  him  to  locate  a  mining 
claim  for  cinders  and  to  hold  it  as  a 
reasonable  reserve  source  of  supply. 

United  States  v.  Urban  Harenberg   et  al.  , 
9  IBLA  77  (Jan.  16,  1973) 

MINING  CLAIMS— Continued 

GENERALLY  — Continued 

lands  in  a  reclamation  withdrawal  to  mineral 

location  and  entry  pursuant  to  the  Act  of 
April  23,  1932,  43  U.S.C.  §  154  (1970). 

Frank  Zappia.  10  IBLA  178  (Apr.  2,  1973) 

The  authority  of  the  Government  to  proceed 
with  the  determination  of  the  validity  of 
a  mining  claim  is  not  barred  by  laches, 
because  Government  property  is  not  to  be 
disposed  of  contrary  to  law,  despite  any 
acquiescence,  laches,  or  failure  to  act 
on  the  part  of  its  officers  or  agents. 

The  sale  of  minor  quantities  of  material 

at  a  profit,  or  the  disposal  of  sub- 
stantial quantities  of  material  at  no 

profit,  does  not  demonstrate  the  exis- 
tence of  a  market  for  the  material  suf- 

ficient to  establish  the  discovery  of 
a  valuable  mineral  deposit.   Moreover, 
where  the  claim  is  a  placer  located 
for  common  building  stone,  it  must  be 
shown  that  the  land  was  entered  and 

was  chiefly  valuable  for  building 
stone  prior  to  the  time  when  such 

common  varieties  were  closed  to  loca- 
tion by  the  Act  of  July  23,  1955. 

Adrian  Edwards,  9  IBLA  197 United  States 

(Jan  29,  19  7  3) 

A  civil  action  in  a  federal  district  court 

condemning  a  mining  claim  for  a  leasehold 

by  the  Department  of  the  Navy  is  not  res 

judicata  to  a  subsequent  contest  challeng- 
ing the  validity  of  a  claim  prior  to  the 

condemnation. 

United  States  v.  Lester  E.  Martin,  9  IBLA  236 
(Feb.  1,  1973) 

Mining  claims  located  for  material  which  is 

principally  valuable  as  common  fill  to 
bring  low  ground  up  to  grade  or  to  serve 
as  base  material  for  roads,  airport  runways, 
building  foundations,  and  the  like,  have 
never  been  valid  under  the  mining  law,  and 

evidence  of  profitable  sales  for  such  pur- 
poses can  not  validate  such  a  claim. 

United  States  v.  Urban  Harenberg  et  al. ,  11  IBLA 
153  (June  14,  1973) 

Mining  claims  located  on  land  in  a  first  form 
reclamation  withdrawal  are  properly  declared 

to  be  null  and  void  ab  initio,  and  the  sub- 
sequent restoration  of  the  lands  to  mineral 

location  pursuant  to  the  Act  of  April  23, 
1932,  43  U.S.C.  §  154  (1970),  will  not 
breathe  life  into  the  invalid  mining 
locations. 

It  is  proper  to  declare  mining  locations  null 
and  void  ab  initio  where  the  locations  were 
not  perfected  by  performance  of  the  condi- 

tion precedent  set  forth  in  an  order  opening 

United  States  v.  Merle  I.  Zwelfel  et  al., 
11  IBLA  53  (May  29,  1973)     80  I.D.  323 

n  a  mining  claim  contest  the  Government  bears 
only  the  burden  of  presenting  sufficient 
evidence  to  establish  a  prima  facie  case, 
whereupon  the  burden  shifts  to  the  claimant 
to  show  by  a  preponderance  of  the  evidence 
that  the  claim  is  valid.   But  where  on  appeal 
it  appears  that  a  further  hearing  would  be 
productive  of  more  complete  evidence  needed 
for  a  proper  resolution  of  the  case,  the 
Board  of  Appeals  sua  sponte  will  remand  the 
case  to  the  Administrative  Law  Judge. 

United  States  v.  Mrs.  H.  R.  Wells  et  al . . 
11  IBLA  253  (June  26,  1973) 

Where  there  is  a  variance  or  discrepancy  between 
the  location  notice  or  certificate  and  the  stakes 
or  monuments  on  the  ground,  the  latter  will  pre- 

vail and  are  more  certain  evidence  of  the  exact situs  of  the  claim. 

The  purpose  of  an  amended  location  notice  is  to  cure 
imperfections  and  correct  errors.   In  the  absence 
of  intervening  rights  the  amendment  relates  back 
to  the  date  of  original  location. 

United  States Estella  M. 
incanon  and  David  L. 

Kincanon,  13  IBLA  165  (Sept.  26,  1973) 

The  basis  of  a  valid  mining  location  for  both  placer 
and  lode  claims  is  discovery  of  a  valuable  mineral 
deposit  within  the  claim  area. 

Neither  mere  findings  of  some  mineral  on  a  claim  con- 
sisting of  minute  gold  flakes  nor  plans  for  future 

exploration  are  substitutes  for  a  discovery  under 
the  mining  laws. 

United  States  v.  Bradlaner  Enterprises.  Inc.  (D/B/A) 
Bradlaner  Corporation.  13  IBLA  184  (Sept.  27,  1973) 

The  marketability  test  requires  the  claimant  to  demon- 
strate that  the  mineral  from  his  specific  claim  is 

capable  of  meeting  the  requirements  of  the  market 

in  terms  of  quality  and  price  and  that  the  quantity 
and  quality  of  the  mineral  and  the  character  of  the 

deposit  are  such  that  he  can  reasonably  expect  to 
supply  this  market  at  a  profit  on  a  sustained  com- 

mercial basis.   However,  this  does  not  require  the 
claimant  to  show  the  existence  of  a  demand  for  the 
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material  on  his  specific  claim;  but  a  showing  of 
marketability  may  be  established  by  circumstantial 
evidence. 

The  holding  of  a  mining  claim  for  future  development 

without  present  marketability  does  not  impart  valid- 
ity to  a  claim.   The  location  of  claims  for  the 

purpose  of  securing  reasonable  reserve  supplies  is 
not  prohibited  by  the  mining  laws,  but  claims  so 
located  must  meet  the  same  standards  and  pass  the 

same  test  of  validity  as  other  claims,  including 
marketability.   But  where  the  claimant  has  demonstra- 

ted that  his  claim  meets  these  standards,  his  elec- 
tion to  retain  the  deposit  intact  as  a  reasonable 

reserve  for  future  use  will  not  operate  to  invali- 
date an  otherwise  valid  claim. 

United  States  v.  Lauren  W.  Gibbsj  et  al.  ,  13  IBLA  382 
(Nov.  21,  1973) 

The  Act  of  Aug.  4,  1892,  27  Stat.  348,  30  U.S.C. 
i   161  (1970),  authorizes  the  entry  of  lands 
chiefly  valuable  for  building  stone  under  the 
provisions  of  law  in  relation  to  placer  mineral 
claims,  and  such  entry  may  be  made  regardless  of 
the  form  in  which  the  deposits  are  found. 

on  land  included  in  a  mining  location  already 
made  and  on  which  there  are  ongoing  operations 
looking  toward  the  establishment  of 
a  discovery  of  a  valuable  mineral  deposit, 
since  such  a  request  is  an  application  within 
the  ambit  of  43  CFR  2091.1.   However,  such 

segregation  does  not  preclude  the  taking  of 
samples  of  existing  exposures  in  order  to 
demonstrate  validity  of  the  claim. 

United  States  v.  Harlan  H.  Foresyth.  15  IBLA  43 
(Feb.  28,  1974) 

The  motivation  of  any  government  agency  in  Initiating 
a  contest  against  mining  claims  is  irrelevant.   The 
fact  that  such  contest  challenges  the  validity  of 
certain  mining  claims,  and  not  of  others  in  the 
same  general  area  does  not  constitute  a  denial 
of  due  process.   The  Board  of  Land  Appeals  cannot 
abnegate  its  responsibility  to  determine  the 

validity  of  mining  claims  when  that  issue  is  pre- 
sented upon  appeal,  and  where  that  issue  is  so 

presented,  mining  claims  properly  are  declared 

null  and  void  upon  a  showing  of  lack  of  discovery 
of  a  valuable  mineral  deposit  upon  the  claims. 

United  States  v.  John  W.  Howard,  et  al..  15  IBLA  139 
(Mar.  20,  1974) 

"Building  stone,  chiefly  valuable  for."  Build- 
ing stone  as  used  in  the  Act  of  Aug.  4,  1892, 

30  U.S.C.  §  161  (1970),  includes  stone  used 
for  building,  for  structural  work  and  for 
other  similar  commercial  purposes,  but  land 
chiefly  valuable  for  the  supply  of  stone  to 
be  manufactured  into  artifacts  is  not  chief- 

ly valuable  for  building  stone  under  the  Act. 

United  States  v.  Byron  N.  Gardner.et  al. ,  14  IBLA  276 
(Jan.  30,  1974)  81  I.D.  58 

The  holder  of  a  mining  claim  who  fails  to 

file  notice  of  his  adverse  claim  against 

a  conflicting  mineral  patent  application 
in  accordance  with  30  U.S.C.  $  29  (1970), 

may  not  thereafter  assert  his  claim  as  a 
bar  to  the  issuance  of  the  mineral  patent, 
but  he  may  assert  his  claim  in  a  protest 
against  a  subsequent  private  exchange 
application  for  the  same  conflicting 
lands. 

The  Department  of  the  Interior  is  vested  with  the 
authority  to  determine  the  validity  of  mining 

claims  on  federal  lands.   A  federal  court  de- 
termination is  not  required. 

A  mining  claim  located  on  land  at  a  time  when  the 
land  is  withdrawn  from  mining  location  is  declared 

properly  to  be  null  and  void  ab  initio,  where  the 
records  of  the  Department  reflect  such  withdrawal. 
No  opportunity  for  a  hearing  is  required  in  those 
circumstances. 

W.  E.  Wicks,  14  IBLA  356  (Feb.  21,  1974) 

The  sale  of  permits  to  rock  hounds  to  collect 
stones  on  claimed  lands  is  not  a  mining  operation 
within  the  meaning  of  the  mining  law;  income 
from  the  sale  of  such  permits  cannot  properly  be 
considered  in  determining  if  a  discovery  of  a 
valuable  mineral  deposit  has  been  made. 

United  States  v.  Eugene  Stevens,  14  IBLA  380 
(Feb.  21,  1974)  81  I.D.  83 

The  notation  on  public  records  of  a  request  for 

withdrawal,  even  though  the  request  is  in- 
complete on  its  face,  has  a  segregative  effect 

A  holder  of  a  mining  claim  is  not  required 

to  institute  adverse  proceedings  pursuant 
to  30  U.S.C.  §§  29  and  30  (1970),  where 

the  notice  of  publication  of  a  mineral 

patent  application  expressly  excludes  the 
area  of  the  claim  in  conflict. 

Land  which  might  be  mineral  in  character  may 
be  selected  for  a  private  exchange  under 
section  8(b)  of  the  Taylor  Grazing  Act, 

43  U.S.C.  §  315g(b)  (1970),  without  a 
mineral  reservation,  if  the  public 
interest  is  served  and  the  values  of 
the  selected  lands  are  not  less  than  the 
offered  lands.   A  protest  against  such 
an  exchange  is  properly  denied  where  no 
conflicting  right  to  the  selected  land 
is  shown. 

Essex  International, 

(Apr.  16,  1974) 

Inc. 15  IBLA  232 

81  I.D. 

A  mining  claim  located  upon  land  subject  to 
first  form  of  reclamation  withdrawal  and  not 

open  to  mineral  entry  is  void  ab  initio. 

Russ  Journigan,  16  IBLA  79  (June  26,  1974) 
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One  whose  only  Interest  derives  from  the  fact 
that  he  is  the  holder  of  a  special  use  permit 
issued  under  the  Materials  Act  has  only  those 
rights  described  in  the  permit,  and  land 
covered  by  such  permit  is  subject  to  location 
under  the  mining  laws.   The  permittee  acquires 
no  rights  under  the  mining  laws  by  virtue  of 
his  permit  and  cannot  apply  for  a  patent  to 
the  land  encompassed  by  his  permit. 

United  States  v.  Kenneth  McClarty,  17  IBLA  20 
(Aug.  29,  1974)  81  I.D.  472 

Where  filing  fees  for  adverse  claims  against 
mineral  patent  applications  are  tendered 
timely  to  the  appropriate  Bureau  of  Land 
Management  office,  2nd  such  office  erroneously 
refuses  to  receive  such  payment,  and  accepts 

payment  therefor  one  day  later  upon  recognition 

of  its  error,  the  payment  may  be  properly  re- 
garded as  having  been  made  as  of  the  date  of 

tender  thereof. 

Browri  Land  Company,  Appellant,  The  Cleveland- 
Cliffs  Iron  Company,  Appellee,  17  IBLA  368 
(Oct.  29,  1974)  81  I.D.  619 

In  a  mining  contest  a  matter  not  charged  in  the 
complaint  can  be  used  as  a  ground  to  find  a 
claim  invalid  where  it  was  raised  at  the  hear- 

ing and  the  contestee  did  not  object  at  that 
time. 

United  States  v.  Ken  Alexander  and  Kenneth  D. 
Alexander,  17  IBLA  421  (Nov.  4,  1974) 

Technical  deficiencies  in  the  manner  or  method 
of  the  location  and  recordation  are  not 

material  to  the  assertion  of  a  claim  per- 
fected pursuant  to  R.S.  2332,  30  U.S.C.  § 

38  (1970).   The  provision  offers  an  alter- 
native to  proving  strict  compliance  with 

the  laws  applicable  to  lode  and  placer 
location,  and  a  claimant  under  this  provision 
is  not  required  to  produce  record  evidence 
of  his  location  or  to  give  any  reason  for 

not  producing  such  evidence. 

If  the  claimants  possess  the  essential  quali- 
fications as  to  citizenship,  and  if  they 

peacefully  entered  and  occupied  the  land 
and  discovered  a  valuable  deposit  of  common 
variety  of  mineral  thereon  at  a  time  when 

both  the  land  and  the  mineral  were  subject 
to  appropriation  under  the  mining  laws,  and 
if  they  thereafter  remained  in  peaceful, 
exclusive  possession  and  openly  worked  the 
claim  for  the  period  prescribed  by  the  state 
statute  of  limitations  for  mining  claims, 
and  expended  at  least  the  minimum  amount  of 
money  prescribed  by  law  in  the  improvement 
of  the  claim,  all  such  actions  having  been 
accomplished  prior  to  July  23,  1955,  they 

have  thereby  established  their  right  to  re- 
ceive a  patent  pursuant  to  30  U.S.C.  §  38 

(1970)  notwithstanding  their  failure  to  file 
a  location  notice  initially  and  despite  their 
error  in  subsequently  locating  and  recording 

their  claim  under  the  statute  pertaining  to 
lode  locations  rather  than  properly  under  the 

placer  mining  law. 

United  States  v.  Mike  Guzman,  Sr .  and  Mike 
Jr.,  18  IBLA  109  (Dec.  5,  1974) 

81  I.D.  685 

Government  witnesses  in  a  contest  proceeding 
who  are  qualified  by  education  and  experience 
are  competent  to  testify  as  experts  with 
reference  to  the  prudent  man  rule. 

United  States  v.  Jack  L.  Gardener.  18  IBLA  175 

(Dec.  30,  1974) 

.It  is  proper  to  declare  mining  locations  null 
and  void  ab_  initio  where  the  locations  were 
not  perfected  by  performance  of  the  condition 
precedent  set  forth  in  the  order  opening 
lands  in  a  reclamation  withdrawal  to  mineral 
location  and  entry  pursuant  to  the  Act  of 
April  23,  1932,  43  U.S.C.  S  154  (1970). 

Vearl  Martin  and/or  Apollo  Minerals  Corporation, 
18  IBLA  234  (Dec.  31,  1974) 

ABANDONMENT 

A  stipulation  whereby  the  United  States  agrees  to 
withdraw  its  contest  proceedings  challenging 
the  validity  of  a  mining  claim  in  consideration 
for  the  abandonment  of  the  location  notice  and 

all  mineral  rights  gained  thereunder  is  prop, 

erly  construed  to  be  an  abandonment  of  the 
claim  itself. 

Ross  Stegman,   A-30812  (Nov.    21,    1967) 

ASSESSMENT  WORK 

Assessment  work  is  required  only  to  preserve 
the  exclusive  right  to  the  possession  of  a  valid 
mineral  location  on  which  discovery  has  been 
made,   as  against  other  locators,   and  is  not  a 
matter  of  concern  to  the  United  States;  therefore, 
the  Department  will  not  order  a  mining  claimant 
not  to  do  assessment  work  on  his  claim  even 

though  it  finds  the  claim  to  be  invalid. 

Guenther- Pearson  Prospecting  Company,   A-30243 
(Mar.    29,    1965) 

Assessment  work  is   required  only  to  preserve  the 
exclusive  right  to  the  possession  of  a  valid 
mineral  location  on  which  discovery  has  been 
made,    as  against  other  locators,    and  is  not  a 
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matter  of  concern  to  the  United  States;  assess- 

ment work  performed  in  connection  with  mining 
claims  which  are  null  and  void  ab  initio  will  not 

cure  the  invalidity  of  such  claims. 

James  W.  Hansen,  et  al ■ ,  1  IBLA  134 
(Dec.  2,  1970) 

The  pendency  of  a  contest  charging  that  certain 
mining  claims  are  null  and  void  for  lack  of 

discovery  and  other  grounds  Is  not  a  suffi- 
cient basis,  under  30  U.S.C.  I  28b  (1970), 

to  grant  a  deferment  of  annual  assessment 
work. 

James  R.  Eck,  6  IBLA  263  (June  29,  1972) 

A  temporary  deferment  of  annual  assessment  work 
on  a  mining  claim  will  not  be  granted  where, 

although  the  claimant  alleges  some  legal  diffi- 
culties involving  the  claim,  he  does  not  show 

that  his  right  to  enter  upon  the  claim  has 
been  obstructed. 

Richard  L.  Seltzer.  8  IBLA  105  (Nov.  7,  1972) 

MINING  CLAIMS— Continued 
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To  satisfy  the  requirement  for  discovery  on  a 

placer  mining  claim  located  for  common 
varieties  of  sand  and  gravel  before  July  23, 
1955,   it  must  be  shown  that  the  materials 
within  the  limits  of  the  claim  could  have  been 
extracted,   removed,   and  marketed  at  a  profit 
before  that  date,   and  where  the  evidence  shows 
that  prior  to  that  date  no  sales  had  been  made 
from  the  claim,   even  though  sand  and  gravel 
of  like  quality  was  being  sold  in  the  vicinity, 
and  there  was  no  bona  fides  in  development  of 
the  claims  the  mining  claim  is  properly 
declared  null  and  void. 

Sand  and  gravel  suitable  for  road  base,   asphalt- 
mix  and  concrete  aggregate  without  expensive 
processing  but  which  are  used  only  for  the 
same  purposes  as  other  widely  available,   but 
less  desirable,   deposits  of  sand  and  gravel 
are  common  varieties  of  sand  and  gravel  and 
not  locatable  under  the  mining  laws  since  these 
facts  do  not  give  them  a  special,  distinct  value. 

United  States  v.    Loyd  Ramstad  and  Edith  Ramstad, 
A-30351  (Sept.    24,    1965) 

COMMON  VARIETIES   OF  MINERALS 

Limestone  used  as  rubble  in  building  construction 
having  no  distinct  or  special  properties  giving 
it  special  value  and  indistinguishable  from 

limestone  found  in  many  other  areas  is  a  com- 
mon variety  of  mineral  within  the  meaning  of 

the  act  of  July  23,    1955,   and  hence  not 
locatable  after  that  act,   regardless  of  the 
fact  that  a  limited  amount  of  45  tons  of  the 
material  has  been  sold  for  use  in  construction. 

United  States  v.    E.  M.   Johnson  et  al.  ,   A- 30 191 
(Apr.    2,    1965) 

To  satisfy  the  requirement  for  discovery  on  a 
placer  mining  claim  located  for  common 
varieties  of  sand  and  gravel  a  few  days  before 
July  23,    1955,   it  must  be  shown  that  the 
materials  within  the  limits  of  the  claim  could 
have  been  extracted,   removed,   and  marketed 

at  a  profit  before  that  date,   and  where  the  evi- 
dence shows  that  prior  to  that  date  no  sales  had 

been  made  from  the  claim  and  the  quantity  of 
sand  and  gravel  on  the  claim  had  not  been 
ascertained,   even  though  sar.d  and  gravel  of 
like  quality  was  being  sold  in  the  vicinity,   the 
mining  claim  is  properly  declared  null  and  void. 

Where  a  mining  claimant  fails  to  show  that  pea 
gravel  in  a  mining  claim  is  a  gravel  having 
some  property  giving  it  a  special  and  distinct 
value,  the  claim  is  not  locatable  under  the 
mining  law  after  July  23,    1955. 

United  States  v.    Keith  J.    Humphries,   A-30239 
(Apr.    16,    1965) 

To  satisfy  the  requirements  of  discovery  on  a 
placer  mining  claim  located  for  building 
stone,   sand,   gravel  and  cinders  prior  to 
July  23,    1955,   it  must  be  shown  that  these 
materials  exposed  within  the  limits  of  the 
claim  were  marketable  prior  to  that  date 
and  where  the  evidence  consists  only  of  an 
isolated  $25  sale  of  building  stone,   the 
failure  to  consummate  another  sale  and 
the  availability  of  similar  materials  from 
other  properties  in  the  area,   some  of 
which  were  sold,   the  mining  claim  is 
properly  declared  null  and  void  for 
failure  to  meet  the  marketability  require- ment. 

United  States  v.    Robert  M.   Willey,   etc.  , 
A-30420  (Oct.    29,    1965) 

To  satisfy  the  requirement  for  discovery  on  a 
placer  mining  claim  located  before  July  23, 
1955,    for  sandstone  which  has  some  use  in 
the  building  and  landscaping  trades,    it  must  be 
shown  that  the  material  exposed  within  the 
limits  of  the  claim  has  been  extracted,    removed 
and  marketed  at  a  profit  prior  to  that  date,    and 
where  such  a  showing  is  not  made  the  mining 
claim  is  properly  declared  null  and  void. 

United  States  v.    Dolph  Bowman,    et  al.  , 
Contest  No.    066677  (Nevada)  (July  19,    1966) 

The  act  of  July  23,  1955,  had  the  effect  of  ex- 
cluding from  the  coverage  of  the  mining  laws 

"common  varieties"  of  building  stone,   but  left 
the  act  of  August  4,  1892.  authorizing  the 
location  of  building  stone  placer  mining  claims 
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effective  as  to  building  stone  that  has  "some 
property  giving  it  distinct  and  special  value.  " 

To  determine  whether  a  deposit  of  building  stone 
or  other  substance  listed  in  the  act  of  July  23, 
1955,   is  of  a  common  or  uncommon  variety, 
there  must  be  a  comparison  of  the  deposit  with 
other  deposits  of  similar  type  minerals  in  order 
to  ascertain  whether  the  deposit  has  a  property 
giving  it  a  distinct  and  special  value.     If  the 
deposit  is  te  be  used  for  the  same  purposes  as 
minerals  of  common  occurrence,  then  there 
must  be  a  showing  that  some  property  of  the 
deposit  gives  it  a  special  value  for  such  use  and 
that  this  value  is  reflected  by  the  fact  that  the 

material  commands  a  higher  price  in  the  mar- 
ket place.     If,  however,  the  stone  or  other 

mineral  has  some  property  making  it  useful 

for  some  purpose  for  which  other  commonly 
available  materials  cannot  be  used,  this  may 
adequately  demonstrate  that  it  has  a  distinct 
and  special  value. 

A  stipulation  between  the  Government's  attorney 
and  the  mining  claimant's  attorney  at  a  hearing 
to  determine  whether  a  building  stone  is  of  a 
common  or  uncommon  variety  under  the  act  of 
July  23,  1955,  that  the  stone  is  marketable,  does 
not  preclude  a  further  hearing  to  consider 
whether  the  facts  relating  to  the  marketability 
demonstrate  that  the  stone  has  some  property 

giving  it  a  distinct  and  special  value  over  other 
stones  used  for  the  same  purposes  which  are 
also  marketable  but  are  considered  to  be  of  a 
common  variety. 

United  States  v.   U.  S.   Minerals  Development  Cor- 

poration, A-30407  (Apr.    30,    1968)  75  I.  D.    127 

To  determine  whether  a  deposit  of  building  stone 
or  other  substance  listed  in  section  3  of  the 

act  of  July  23,    1955,   is  of  a  common  or  un- 
common variety,  there  must  be  a  comparison 

of  the  deposit  with  other  deposits  of  similar 
type  minerals  in  order  to  ascertain  whether 
the  deposit  has  a  property  giving  it  a  distinct 
and  special  value.     If  the  deposit  is  to  be  used 
for  the  same  purposes  as  other  minerals  of 
common  occurrence,   it  must  possess  some 

property  which  gives  it  special  value  for  such 
uses  which  value  is  reflected  in  the  fact  that 

it  commands  a  higher  price  in  the  market 
place,   or  it  must  have  some  property  which 
gives  it  value  for-purposes  for  which  the  other 
materials  are  not  suited. 

United  States  v.   Gene  DeZan  et  al.  ,  A-30515 
(July 

Whether  deposits  of  stone  within  a  mining  claim 
are  common  varieties  of  stone  no  longer  lo- 
catable  under  the  mining  laws  since  the  act  of 

July  23,    1955,    or  are  locatable  as  an  uncom- 
mon variety  having  a  "distinct  and  special  value," 

may  be  determined  by  ascertaining  whether  the 
deposit  has  some  property  making  it  useful  for 
some  property  making  it  useful  for  some  purpose 
for  which  other  commonly  available  materials 
cannot  be  used  which  gives  it  such  value,    or  if 
used  for  the  same  purposes  as  minerals  of  commoi 

occurrence  by  determining  if  it  has  some  prop- 
erty which  gives  it  a  special  value  for  such  use 

as  reflected  by  the  fact  that  the  material 
commands  a  significantly  higher  price  in  the 
market  place  than  the  other  materials. 

Where  mining  claims  are  located  after  July  23, 
1955,    for  deposits  of  stone  which  are  used  for 
roofing  granules  and  which  may  have  physical 
or  chemical  characteristics  superior  for  that 
purpose  than  other  stone  also  used  for  the  same 
purpose,    the  deposits  cannot  be  considered 
to  be  uncommon  varieties  of  stone  which  are 
subject  to  location  unless  their  product  com- 

mands a  significantly  higher  price  in  the 
market  place  because  of  those  characteristics 
than  the  other  stone  used  for  the   same  purpose. 

United  States  v.    R.    W.    Brubaker  et  al.  ,  A-30636 
(July  24.    1968) 

A  deposit  of  limestone  cannot  be  characterized  as 
a  deposit  of  an  uncommon  variety  of  limestone 
when  the  claimant  fails  to  show  what  particular 

quality  or  use  of  the  limestone  makes  it  an  un- 
common variety. 

Even  if  a  deposit  of  limestone  meets  all  other  re- 
quirements necessary  to  constitute  it  an  un- 

common variety  of  stone  it  is  not  a  valuable 
mineral  deposit  within  the  mining  laws  if  the 
claimant  cannot  show  that  it  is  marketable  at 

a  profit. 

United  States  v.   Harold  Ladd  Pierce,  A- 30537 

(Aug.   30,    1968)  75  I.  D.  255 

The  Act  of  July  23,    1955,   excludes  from  mining 
location  only  common  varieties  of  the  materials 

enumerated  in  the  Act,   u  £. ,   "sand,   stone, 

gravel,  pumice,  pumicite,   or  cinders";  there- fore,  a  material  must  fall  within  one  of  those 
categories  before  the  issue  of  whether  it  is  a 
common  variety  becomes  pertinent. 

Where  a  stone  containing  mica  can  be  ground  and 
used  as  a  whole  rock  for  certain  purposes,  the 
issue  may  properly  arise  as  to  whether  the 
particular  stone  is  a  common  variety  which  is 
excluded  from  mining  location  by  the  act  of 
July  23,    1955;  but  if  the  interest  in  the  stone  is 
simply  for  the  mica  to  be  extracted  from  the 
stone  and  value  is  claimed  only  for  the  mica,  the 
issue  presented  is  not  whether  the  stone  is  a 
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common  variety  of  stone  but  whether  the  mica 
or  feldspar  constitute  valuable  minerals  subject 
to  location  irrespective  of  the  1955  Act. 

Where  a  deposit  of  sand  has  an  allegedly  valuable 
mica  and  feldspar  content,  its  locatability  may 
depend  upon  either  whether  the  sand  is  locatable 

as  an  uncommon  variety  of  sand  because  of  its 
mica  and  feldspar  content  or  whether  the  mica 

or  feldspar  constitute  valuable  minerals  subject 
to  location  as  mica  or  feldspar. 

Lack  of  discovery  is  properly  found  in  the  case  of 

deposits  of  common  varieties  of  limestone,   aplite, 

and  mica  schist  where  credible  evidence  is  lack- 

ing that  materials  from  the  deposits  could  have 
been  marketed  at  a  profit  as  of  July  23,    1955; 

evidence  that  a  general  market  for  the  materials 

existed  as  of  that  date  and  purely  theoretical 

evidence  as  to  profitable  operations  are  not 

sufficient  to  show  a  discovery  where  the  credi- 

bility of  the  evidence  is  open  to  question. 

Lack  of  discovery  is  properly  found  in  the  case  of 

deposits  of  mica  and  feldspar  where  credible 
evidence  is  lacking  to  show  that  the  minerals 
can  be  marketed  at  a  profit. 

United  States  v.    Harold  Ladd  Pierce.   A- 30564 

(Aug.    30,    1968)  75  I.  D.    270 

To  satisfy  the  requirements  for  discovery  on  a 

placer  mining  claim  located  for  common  varie- 
ties of  sand  and  gravel  before  July  23,  1955,   on 

land  withdrawn  from  mining  location  after 
February  10,  1948,   it  must  be  shown  that  the 
materials  within  the  limits  of  the  claim  could 
have  been  extracted,   removed,   and  marketed 

at  a  profit  before  the  effective  date  of  the  with- 
drawal, and  where  the  evidence  shows  that  prior 

to  that  date  no  sales  were  made,  the  minor 

quantities  of  material  were  removed  from  the 
claim  by  the  claimant  for  his  own  use  and  by 

others,  with  the  claimant's  consent  and  without 
any  charge,  and  that  no  steps  were  taken  before 
or  after  the  withdrawal  of  the  land  to  develop 
the  claim  as  mining  property,   the  fact  that  sand 
and  gravel  of  similar  quality  were  extracted 
and  sold  from  other  property  in  the  vicinity  of 
the  claim  is  insufficient  to  show  that  material 

from  the  claim  could  have  been  profitably  re- 
moved and  marketed  at  the  same  time,   and  the 

claim  is  properly  declared  null  and  void. 

United  States  v.  Alfred  N.   Verrue,  A- 3061 8 
(Sept.    17,    1968)  75  I.  D.   300 

MINING  CLAIMS — Continued 

COMMON  VARIETIES  OF  MINERALS — Continued 

varieties  of  sand  and  gravel  must  be  disposed  of 
under  the  Materials  Act  and  are  not  locatable 
under  the  mining  laws. 

A  sand  and  gravel  deposit  which  may  have  the  nec- 
essary qualities  for  road,   tunnel  and  dam  con- 

struction projects  nearby  and  is  marketable 
but  has  no  property  giving  it  a  distinct  and 
special  value  for  such  purposes  or  for  other 
purposes  for  which  other  commonly  available 

deposits  may  be  used  is  a  common  variety  with- 
in the  meaning  of  the  act  of  July  23,    1955,   and, 

therefore,   is  not  locatable  under  the  mining laws. 

Where  a  mining  claim  containing  common  varieties 
of  sand  and  gravel  not  locatable  under  the 
mining  laws  also  contains  slight  values  of  fine 
gold  which  the  mining  claimant  alleges  may 
profitably  be  extracted  in  connection  with  the 
removal  and  sale  of  sand  and  gravel  from  the 
claim,   in  order  for  the  claim  to  be  valid  th   re 
must  be  sufficient  gold  of  a  quantity  and  quality 
to  satisfy  the  prudent  man  test  of  a  discovery 
of  a  valuable  mineral  deposit  independently  at 

the  value  of  the  sand  and  gravel. 

United  States  v.    Mt.    Pinos  Development  Corp.  , 

A-30823  (Sept.    27,    1968)  75  I.  D.  320 

A  large  deposit  of  decomposed  granite  is  properly 
held  to  be  a  common  variety  of  stone  where 
there  is  positive  testimony  that  it  is  of  poor 
quality  unsuitable  for  road  construction,  except 

possibly  as  sub-base,  and  occurs  extensively 
in  a  wide  area  and  the  only  exceptional  proper- 

ties asserted  for  it  are  that  it  will  carry  heavy 
weight  and  drain  well. 

United  States  v.   Owen  O.  Roberts  et  aL  ,  A-30941 
(Oct.    15,    1968) 

A  mining  claim  allegedly  valuable  for  magnetite 
and  sand  and  gravel  located  prior  to  the  act  of 
July  23,    1955,   is  properly  declared  null  and 
void  where  the  evidence  supports  a  finding  that 
there  is  not  a  valuable  deposit  of  magnetite 
within  the  claims,   and  also  supports  a  finding 
that  the  sand  and  gravel  is  a  common  variety  for 
which  no  market  was  shown  to  exist  prior  to 
the  act  of  July  23,    1955,  which  precluded  the 
location  of  mining  claims  for  common  varieties 
of  sand  and  gravel  thereafter. 

United  States  v.    Lawrence  W.   Stevens  et  al.  , 
A-30980  (Mar.   24,    1! 

The  marketability  of  sand  and  gravel  from  a  claim 
located  after  the  act  of  July  23,    1955,   for  sand 
and  gravel  is  not  sufficient  to  validate  the  claim 
if  the  deposit  has  no  property  giving  it  a  distinct 
and  special  value  since  under  that  act  common 

If  a  deposit  of  decomposed  granite  which  is  used 
only  for  the  same  purposes  as  other  similar 
deposits  of  decomposed  granite  which  are  a 
common  variety  possesses  properties  giving 
it  a  distinct  and  special  value  for  such  uses 
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that  is  recognized  by  the  premium  price  it 
commands  in  the  market  place,    it  is  not  a 
common  variety  of  stone  and  is  locatable  under 
the  mining  laws,    but  where  the  evidence  is  not 
clear  as  to  the  competitive  prices  of  decom- 

posed granite  in  the  market  area,    the  case 
is  to  be  remanded  for  the  development  of 
fuller  and  clearer  evidence  on  that  point. 

United  States  v.    Alice  A.    and  Carrie  H.    Boyle, 
A-30922  (Mar.  26,    1969) 76  I.  D.  61 

Whether  a  deposit  of  sand,    gravel,    or  stone  with- 
in a  mining  claim  is  a  common  variety  no  longer 

locatable  under  the  mining  laws  since  the  act  of 
July  23,    1955,    or  is  still  locatable  as  an  un- 

common variety  depends  on  whether  it  has  a 
unique  property  and  whether  the  unique  prop- 

erty gives  it  a  special  and  distinct  value. 

The  fact  that  a  deposit  of  sand  and  gravel  has  a 
location  closer  to  the  market  than  others  does 

not  make  it  an  "uncommon  variety"  as  location 
is  not  a  unique  property  inherent  in  the  deposit 
but  only  an  extrinsic  factor. 

A  deposit  of  sand  and  gravel  which  has  physical 
characteristics  that  surpass  those  of  some  oper- 

ating sand  and  gravel  deposits  in  the  marketing 
area  but  which  is  not  shown  to  be  significantly 

superior  in  physical  properties  to  the  predomi- 
nant commercial  sand  and  gravel  deposits  in  the 

area  is  not  an  uncommon  variety. 

A  mining  claim  located  for  deposits  of  sand,    stone 
and  gravel  prior  to  the  act  of  July  23,    1955, 
which  are  common  varieties  of  such  materials, 
is  invalid  where  it  is  not  shown  that  the  ma- 

terial could  have  been  marketed  at  a  profit 
prior  to  the  date  of  the  statute. 

United  States  v.   Frank  and  Wanita  Melluzzo  , 

A-30595    (July  31,    1969)  76  1.  D.  160 

Deposits  of  building  stone  which  are  of  widespread 
occurrence  and  which  are  used  for  decorative 

construction  and  landscaping  only  because  of 
the  variety  of  colors  in  which  the  stone  charac- 

teristically occurs  are  common  varieties  of 
stone  not  subject  to  mining  location  after 
July  23.   1955. 

Mining  claims  located  prior  to  July  23,    1955,   for 
common  varieties  of  building  stone  are  valid 
only  if  they  meet  all  the  requirements  of  the 
mining  laws,   including  discovery,   as  of  that 
date. 

Mining  claims  located  for  common  varieties  of 
building  stone  will  be  declared  invalid  for  lack 
of  discovery  where  the  evidence  shows  that 
at  most  small  quantities  of  stone  may  have  been 
sold  from  a  few  claims  at  an  inconsequential 

profit  prior  to  July  23,    1955,    and  the  claimants 
declare  that  they  could  not  make  a  business  of 
operating  any  one  of  the  claims. 

United  States  v.    Frank  and  Wanita  Melluzzo  et  al. , 
A-31042  (July  31,    1969) 76  I.  D.  181 

A  Departmental  decision  holding  a  mining  claim 
to  be  null  and  void  because  it  was  located  after 

July  23,    1955,  for  a  common  variety  of  build- 
ing stone  will  be  vacated  and  the  case  remanded 

for  a  further  hearing  when  so  ordered  by  a  final 
court  decision. 

United  States  v.   Kenneth  McClarty,  A-29821 

(Supp.  )  (Aug.    13,    1969)  76  I.  D.   193 

To  satisfy  the  requirements  for  discovery  on  a 
placer  claim  located  for  common  varieties  of 
sand  and  gravel  before  July  23, 1955,  it  must 
be  shown  that  the  materials  within  the  limits 

on  the  claim  could  have  been  extracted,  re- 
moved and  marketed  at  a  profit  as  of  that 

date;  and  where  the  evidence  shows  that  there 
is  an  abundant  supply  of  similar  sand  and 
gravel  in  the  area  of  the  claim  which  supply 

greatly  exceeds  any  possible  general  demand 
or  market  that  existed  on  July  23,    1955,  and 
where  it  is  also  shown  that  the  claim  was  not 
proximate  to  the  market  on  July  23, 1955,   the 
fact  that  3000  yards  of  gravel  were  taken  from 
the  claim  free  of  charge  by  a  county  road 
department  in  1950  for  use  in  construction  of 
a  road  which  was  completed  in  1950  and  the 
fact  that  similar  gravel  was  removed,   and 
perhaps  even  marketed  at  a  profit,  from  other 
deposits  in  the  same  vicinity  is  insufficient 
to  show  that  material  from  this  particular 
claim  could  have  been  profitably  removed  and 
marketed  on  July  23, 1955,  and  the  claim  is 
properly  declared  null  and  void. 

United  States  v.   Harold  H.   Benson,  A-31061 

(Sept.   4,   1969) 

It  is  not  necessary  to  show  that  minerals  have  actu- 

ally been  sold  in  order  to  satisfy  the  require- 
ments for  discovery  on  a  placer  mining  claim 

located  for  common  varieties  of  sand  and  gravel 
before  July  23,    1955,   but  it  must  be   shown  that 
the  material  on  the  claim  could  have  been  ex- 

tracted,  removed,   and  marketed  at  a  profit  prior 
to  the  date. 

United  States  v.    E.  A.    Barrows  and  Esther  Barrows 
A-31023  (Nov.    28,    1969)  76  I.  D.  299 

If  a  deposit  of  decomposed  granite  which  is  used  for 
the  same  purposes  as  other  deposits  of  the  same 
material  which  are  a  common  variety  does  not 
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command  a  higher  price  in  the  market,    it  does 
not  have  a  special  and  distinct  value  and  it  too  is 
a  common  variety  of  stone  not  locatable  under  the 
mining  laws  after  July  23,    1955, 

United  States  v.   Alice  A.   and  Carrie  H.    Boyle 
A-30922  (Supp.HDec.  2,    1969),      76  I.  D.    318 

In  a  Government  contest  brought  against  a  gx-oup  of 
limestone  placer  mining  claims  located  after 
July  23,    1955,    on  the  charge  that  a  discovery  of 
a  valuable  mineral  deposit  has  not  been  made 
within  the  limits  of  any  of  the  claims,    the  charge 
is  properly  construed  as  raising  the  issue  of 
whether  or  not  the  material  found  on  the  claims  is 
a  common  variety  of  stone  where  it  is  clear  that 
the  mining  claimant  understood  this  issue  to  be 
one  of  the  grounds  for  the  contest  prior  to  the 
commencement  of  the  contest  hearing,    where  a 

prehearing  conference  was  granted  for  the  ex- 
press purpose  of  clarifying  any  question  as  to  th« 

meaning  of  the  charge  stated  in  the  complaint, 
and  where  the  claimant  was  prepared  to  and  did 
submit  evidence  at  the  hearing  on  the  issue. 

Mining  claims  located  for  deposits  of  decomposed 
granite  and  building  stone  are  properly  declared 
null  and  void  where  the  evidence  supports  a  find- 

ing that  the  deposits  are  common  varieties  of 
stone  located  after  July  23,    1955. 

The  fact  that  a  deposit  of  an  otherwise  common 
granite  stone  has  a  location  closer  to  the  mar- 

ket than  others  does  not  make  it  an  "uncommon 
variety"  as  location  is  not  a  unique  property 
inherent  in  the  deposit  but  is  only  an  extrinsic factor. 

United   States  v.    Bedrock  Mining   Co..    et   al . 
1   IBLA  21    (Sept.    23,    1970) 

Mining  claims  located  prior  to  July  23,    1955,   for 
common  varieties  of  building  stone  or  sand 
and  gravel  are  valid  only  if  they  meet  all  the 
requirements  of  the  mining  laws,    including 
discovery,   prior  to  that  date 

United   States  v.    Silver ton  Mining  and  Milling 
Company .   1   IBLA  15    (Sept.    23,   1970) 

The  common  varieties  of  stone  excluded  from  min- 

ing location  by  the  act  of  July  23,  1955,  are  not  re- 
stricted only  to  building  stone. 

Limestone  which  contains  at  least  95  percent    of  ca] 
cium  carbonate  and  magnesium  carbonate  is  a 
chemical  or  metallurgical  grade  limestone  which 
remains  locatable  under  the  mining  laws  as  an 
uncommon  variety  of  stone. 

When  limestone  is  claimed  to  be  an  uncommon  vari- 
ety because  it  is  uniquely  white  in  character,    a 

finding  to  that  effect  cannot  be  made  when  it  ap- 
pears that  there  are  varying  degrees  of  whiteness 

and  the  evidence  does  not  show  which  degree  is 
unique. 

Limestone  which  is  crushed  to  some  degree  in  its 
natural  state  is  not  to  be  deemed  an  uncommon 

variety  of  stone  only  for  that  reason  where  no 
value  is  added  to  the  material  in  its  use  and  the 

crushed  condition  merely  lessens  the  cost  of 
mining  the  stone  and  enables  the  producer  to 
make  a  greater  profit. 

Where  a  deposit  of  limestone  consists  of  both  an  un- 
common variety  and  a  common  variety,   the  va- 

lidity of  a  mining  claim  located  for  the  deposit, 

after  July  23,    1955,   depends  upon  whether  a  valid 
discovery  has  been  made  only  with  respect  to  the 
uncommon  variety;  the  determination  must  be 
made  without  any  consideration  of  any  value  that 
the  common  variety  may  have. 

United  States  v.   Chas.    Pfizer  &  Co.,   Inc.,    A-31015 
(Dec.    29,    1969)        76  I.  D.  331 

Even  if  deposits  of  sand  suitable  for  use  in  glass 
manufacturing  may  be  considered  uncommon 
varieties  within  the  meaning  of  the  act  of  July 
23,    1955,   and  locatable  thereafter,   there  must 
still  be  a  determination  that  the  deposits  consti- 

tute valuable  mineral  deposits  under  the  mining 
laws  by  application  of  the  prudent  man  test  as 
implemented  by  the  marketability  test  in  order 
to  validate  the  mining  claims  for  such  deposits. 

United   States  v.   Maurice  Duval,    et  al. ,   1   IBLA  103 

(Nov.    23,   1970)    

In  order  to  satisfy  the  requirements  for  discovery 
on  a  mining  claim  located  for  common  varieties 
of  sand  and  gravel  prior  to  July  23,    1955,   it 
must  be  shown  the  materials  could  have  been  ex- 

tracted,  removed,  and  marketed  at  a  profit  prior 
to  that  date.   Where  mining  claimants  fail  to 
prove  by  a  preponderance  of  the  evidence  that 
the  materials  from  their  claim  could  have  been 
extracted,   removed,   and  marketed  at  a  profit 
prior  to  that  date,   the  claim  is  properly  declared 
null  and  void  for  the  lack  of  a  timely  discovery 
of  a  valuable  mineral  deposit. 

United  States  v.   William  A.   McCall  and   R.   J. 
Kaltenborn.   1   IBLA  115    (Nov.    25,   1970) 

A  deposit   of  building  stone  which  is  of 
widespread   occurrence  and   useJ    for 
decorative   construction  because   it   is 
found   in  a  variety  of   colors   and   splits 
easily  but  does  not   command   a  hiqher 
price   than   that    at    which   comnarable 
deposits  are   sold  does  not   have  a 
special   and   unique  value;    therefore   it 
is  a  common  variety  of   stone  not   sublect 
to  mining   location  after   July   23,    1955. 
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Mining  claims  located  for  a  common  varletv 

of  building  stone  are  properly  declared 
Invalid  for  lack  of  discovery  where  the 
evidence  shows  that  at  most  small  quantities 
of  stone  may  have  been  sold  at  so  Incon- 

sequential a  profit.  If  any,  prior  to 
July  23,  1955,  that  a  prudent  man  would 
not  have  been  justified  in  develooins  the 

claims  prior  to  Julv  23,  1<>55. 

The  Atchison,  Topeka  &  Santa  Fe  Railway 
Company  v.  Emma  Mae  Cox,  United  States 
of  America  v.  Emma  Mae  Cox  and  M.  D. 
Rawls  and  Edith  Rawls.  4  IBLA  270 
(Jan.  31,  1972) 

To  determine  whether  a  deposit  of  building 
stone  or  other  substance  listed  in  the  Act 

of  July  23,  1955,  is  of  a  common  or  uncom- 

mon variety,  there  must  be  a  comparison  of 
the  deposit  with  other  deposits  of  similar 

type  minerals  in  order  to  ascertain  whether 

the  deposit  has  a  property  giving  it  a  dis- 
tinct and  special  value.   If  the  deposit  is 

to  be  used  for  the  same  purposes  as  minerals 
of  common  occurrence,  then  there  must  be  a 
showing  that  some  property  of  the  deposit 
gives  it  a  special  value  for  such  use  and 
that  this  value  is  generally  reflected  by 
the  fact  that  the  material  commands  a  higher 
unit  price  in  the  market  place.  However,  a 
showing  that  the  stone  or  other  mineral  has 

some  property  making  it  useful  for  some  pur- 
pose for  which  other  commonly  available 

materials  cannot  be  used  may  also  adequately 
demonstrate  that  it  has  a  distinct  and  special 
value. 

Where  an  applicant  for  a  mineral  patent  filed 
to  cover  a  claim  for  a  tuffaceous  building 
stone  used  for  the  same  purposes  as  other 

building  stone  has  not  shown  that  the  min- 
eral located  on  the  claim  has  a  unique 

character  such  that  when  sold  it  commands 

a  higher  price  on  the  open  market  than 
comparable  materials  the  building  stone 
does  not  have  a  special  and  distinct  value 
and  is  a  common  variety  of  stone  not 
locatable  under  the  mining  laws  after 
July  23,  1955. 

United  States  of  America  v.  California  Soylaid 
Products,  Inc..  5  IBLA  179  (?!ar.  15,  1972) 

Generally 

Mining  claims  located  for  decomposed  granite  and 
building  stone  are  properly  declared  null  and 
void  where  the  evidence  supports  a  finding  that 

the  deposits  of  such  materials  are  common  vari- 
eties subject  to  the  act  of  July  23,   1955,  and  the 

prudent  man  test  of  a  discovery  of  a  valuable 
mineral  deposit,  as  complemented  by  the  mar- 

ketability test,  was  not  satisfied  as  of  that  time. 

United  States  v.      Amos  D,   Robinetteetal. , 

A-31056  (Mar.  4,   1970)   

MINING  CLAIMS— Con t inued 

COMMON  VARIETIES  OF  MINERALS —Continued 
Generally  — Continued 

The  locatability  after  July  23,    1955,   of  a  material 
under  the  trade  name  of  decomposed  granite, 
actually  a  decomposition  of  common  gneiss  rock, 
allegedly  having  special  properties  not  found  in 
ordinary  sand  and  gravel  making  It  cohesive  and 
useful  as  a  binder  for  lawn  use  and  mixing  with 

other  substances  primarily  for  sub-base  con- 
struction purposes,  is  to  be  determined  by 

whether  it  is  a  common  variety  of  stone  rather 
than  a  common  variety  of  sand  and  gravel,  and  it 
is  properly  determined  to  be  a  common  variety  of 
stone  where  it  appears  that  the  material  occurs 
extensively  thoughout  the  area  and  elsewhere, 
and,  where  the  material  was  not  marketable 
prior  to  the  act  of  July  23,    1955,   there  was  not  a 
valuable  mineral  deposit  on  mining  claims  for 
such  material  within  the  meaning  of  the  mining 
laws  necessary  to  validate  the  claims  as  of  the 

date  of  the  act,   and  the  claims'  are  properly declared  null  and  void. 

Building  stone  of  common  gneiss  rock  and  limestone 
useful  only  for  construction  work  for  walls, 
chimneys,   and  the  limestone  possibly  for  roofing 
granules  also,   having  no  special  and  distinct 
properties  for  such  purposes  are  common 

varieties  subject  to 'the  act  of  July  23,    1955, 
removing  such  materials  from  location  under  the 
mining  laws,  and  mining  claims  located  for  such 
stone  prior  thereto  are  properly  held  to  be  In- 

valid for  lack  of  discovery  as  of  that  date  where 
at  the  most  only  nominal  sales  of  the  stone  were 
made  In  1947-1950  and  little  or  no  sales  were 
made  in  the  subsequent  period  until  July  23,    1955. 

United  States  v.     Amos  D.   and  Lena  S.  Roblnette, 
A-31133  (Mar.   4,   1970) 

Mining  claims  located  prior  to  the  act  of  July  23, 

1955,   allegedly  valuable  for  deposits  of  decom- 
posed granite  and  building  stone  are  properly 

declared  null  and  void  where  the  materials  are 
not  shown  to  have  any  special  properties  but  are 
common  varieties  subject  to  the  act,   and  were 
not  marketable  prior  to  that  time  because  of 
access  problems  and  the  general  lack  of  a  demand 
which  could  not  be  met  from  other  more  econom- 

ically feasible  sources. 

United  States  v.   Evelyn  T.   Harding  et  al. , 

(Mar.   4,    1970) 

A-31138 

Sand  and  gravel  useful  only  for  purposes  for  which 
other  common  varieties  of  sand  and  gravel  may 
be  used  and  having  no  unique  properties  giving 

them  special  and  distinct  value  for  such  purposes 

are  common  varieties  no  longer  locatable  under 
the  act  of  July  23,    1955. 

The  marketability  of  common  varieties  of  sand, 

gravel  or  stone  must  be  shown  as  of  the  date  of 

the  act  of  July  23,    1955,   in  order  to  sustain  min- 
ing claims  located  for  such  materials  prior  to 



523 

MINING  CLAIMS— Continued 

COMMON  VARIETIES  OF  MINERALS — Continued 

Generally  — Continued 

that  time.     The  test  does  not  require  a  showing 
that  materials  have  actually  been  sold  at  a  profit 
as  of  that  time,   but  that  they  could  have  been; 
however,   in  an  area  such  as  the  Las  Vegas 
Valley  where  there  are  vast  quantities  of  sand 
and  gravel,   the  lack  of  sales  from  mining  claims 
raises  a  presumption  that  a  prudent  man  could 
not  market  the  materials  from  the  claims  and  the 

presumption  is  not  overcome  by  theoretical  and 
hypothetical  evidence  as  to  there  being  a  general 
market  for  such  materials. 

United  States  v.   Clark  County  Gravel,   Rock  and 
Concrete  Company,   A-31025    (Mar.    27,    1970) 
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There  has  been  no  discovery  under  the  mining  laws 
of  a  valuable  deposit  of  sUica  and  wollastonite 
where  they  are  constituents  of  a  quartzite  building 
stone  and  cannot  be  economically  mined,   separat- 

ed,   and  sold  for  other  industrial  or  commercial 
purposes;  and  where  the  building  stone  of  which 
they  are  a  part  has  no  unique  property  which  gives 
it  a  special  and  distinct  value  for  building  stone 
above  that  of  other  common  varieties  of  stone, 
mining  claims  for  such  material  are  subject  to  the 
act  of  July  23,    1955. 

United  States   v.     Clarence  T  Stevens     and  Mary  D. 
Stevens,   A-31088  (May  26,    1970)  77  I.  D.  97 

To    satisfy  the  requirements  for  discovery  on  a 
placer  claim  located  for  common  varieties  of 
sand  and  gravel  before  July  23,    1955,   it  must  be 
shown  that  the  materials  within  the  limits  of  the 
claim  could  have  been  extracted,   removed  and 
marketed  at  a  profit  as  of  that  date;  and  where  the 
evidence  shows  that  there  is  an  abundant  supply 
of  similar  sand  and  gravel  in  the  area  of  the 
claim,   that  sand  and  gravel  was  being  produced 
and  sold  in  the  area  on  July  23,    1955,   and  that  nc 
sand  and  gravel  had  been  or  was  being  marketed 
from  the  claim  on  July  23,    1955,   the  fact  that  at 
most  the  material  on  the  claim  was  suitable  for 
commercial  uses  and  theoretically  could  possibly 
have  been  marketed  at  a  profit  as  of  July  23,  1955, 
is  insufficient  to  show  that  material  from  the 

particular  claim  could  have  been  profitably  re- 
moved and  marketed  as  of  July  23,    1955,    and  the 

claim  is  properly  declared  null  and  void. 

United  States  v.   Ernest  Higbee  et   al  ■ 
(Apr.    1,    1970) 

A-31063 

To  satisfy  the  requirements  for  discovery  on  a  plac- 
er mining  claim  located  for  common  varieties  of 

sand  and  gravel  before  July  23,    1955,   it  must  be 
shown  that  the  materials  within  the  limits  of  the 
claim  could  have  been  extracted,   removed,  and 
marketed  at  a  profit  as  of  that  date;  and  where  the 
evidence  shows  that  there  is  an  abundant  supply  of 
similar  sand  and  gravel  in  the  area  of  the  claim, 
that  sand  and  gravel  was  being  produced  and  sold 
in  the  area  on  July  23,    1955,  and  that  no  sand  and 
gravel  had  been  or  was  being  marketed  from  the 
claim  as  of  that  date,  the  fact  that  the  material  on 
the  claim    is  sufficient  both  as  to  quantity  and 
quality,   as  is  the  abundant  supply  of  similar  ma- 

terial found  in  the  area,  and  the  fact  that  11,  607 
yards  of  material  were  taken  from  the  claim  free 
of  charge  by  two  construction  companies  in  1961 
for  use  as  fill  in  the  construction  of  a  road  in 
1961,   are  insufficient  to  show  that  material 
from  this  particular  claim  could  have  been  prof- 

itably removed  and  marketed  on  July  23,    1955, 
and  the  claim  is  properly  declared  null  and  void. 

United  States  v.  J.  R.  Osborne  et  al. ,  A-31030 

To  satisfy  the  requirements  for  discovery  on  a 
placer  mining  claim  located  for  a  common 
variety  of  pumiceous  material  before  July  23, 

1955,  it  must  by  shown  that  the  exposed  mate- 
rial could  have  been  removed  and  marketed  at 

a  profit  on  that  date,  as  well  as  at  the  present 
time;    where  such  a  showing  is  not  made,   the 
claim  is  properly  declared  null  and  void. 

United  States  v.    Paul  M.    Thomas  et  al.  , 

I  IBLA  209  (Jan.    12,    1971)     78  I.  D.    5 

To  satisfy  the  requirements  for  discovery  on  a  plac- 
er mining  claim  located  for  common  varieties  of 

sand  and  gravel  before  July  23,    1955,    it  must  be 
shown  that  the  materials  within  the  limits  of  the 
claim  could  have  been  extracted,    removed,    and 
marketed  at  a  profit  as  of  that  date.     Where  the 
evidence  shows  that  there  is  an  abundant  supply 
of  similar  sand  and  gravel  in  the  area  of  the 
claim,    that  sand  and  gravel  was  being  produced 
and  sold  in  the  area  on  July  23,    1955,   and  that  no 
sand  and  gravel  had  been  or  was  being  marketed 
from  the  claim  as  of  that  date,   the  fact  that  the 
material  on  the  claim  is  sufficient  both  as  to 

quantity  and  quality,   as  is  the  abundant  supply  of 
similar  material  found  in  the  area,    is  insufficient 
to  show  that  material  from  this  particular  claim 
could  have  been  profitably  removed  and  marketed 
on  July  23,    1955,   and  the  claim  is  properly  de- 

clared null  and  void. 

(May  26,   1970) 77  I.  D.    83 

United  States  v.  William  A.  McCall,  Sr.  .  The 
Dredge  Corporation,  Estate  of  Olaf  H.  Nelson, 
Deceased  Small  Tract  Applicants  Association, 
Intervenor,    2  IBLA  64  (Mar.    22,    1971) 

78  I.D.71 

To  satisfy  the  requirements  for  discovery  on  a 
placer  claim  located  for  common  varieties  of  sand 

and  gravel  before  July  23,  1955,  it  must  be  shown 
that  the  materials  within  the  limits  of  the  claim 
could  have  been  extracted,  removed,  and  marketed 
at  a  profit  as  of  that  date.  Where  the  evidence 
shows  that  there  Is  an  abundant  supply  of  similar 
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sand  and  gravel  in  the  area  of  the  claim,  that 
sand  and  gravel  was  being  produced  and  sold  in  the 
area  on  July  23,  1955,  and  that  no  sand  and  gravel 
had  been  or  was  being  marketed  from  the  claim  on 
July  23,  1955,  che  fact  that  the  material  on  the 

claim  is  sufficient,  both  as  to  quantity  and 

quality,  as  is  the  abundant  supply  of  similar 

material  in  the  area,  is  insufficient  to  show  that 

material  from  the  particular  claim  could  have  been 
profitably  removed  and  marketed  as  of  July  23,  1955 
and  the  claim  is  properly  declared  null  and  void. 

To  satisfy  the  requirement  of  discovery  on  a  placer' 
mining  claim  located  for  sand  and  gravel  prior  to 

July  23,  1955,  it  must  be  shown  that  the  deposit 
could  have  been  extracted,  removed,  and  marketed  at 

a  profit  as  of  that  date  and  not  as  of  some  prospec- 
tive date;  where  claimants  fail  to  make  that  showing 

the  claim  is  properly  declared  null  and  void. 

United  States  v.  Clear  Gravel  Enterprises,  Inc. 
2  IBLA  285  (May  20,  1971) 

To  satisfy  the  requirements  for  discovery  on 
placer  claims  located  for  common  varieties 
of  sand  and  gravel  before  July  23,  1955, 
It  must  be  shown  that  the  naterials  within 
the  limits  of  the  claim  could  have  been 

extracted,  rercved,  and  marketed  at  a 

profit  as  of  that  date.   Where  the  evi- 
dence shows  that  there  is  an  abundant 

supply  of  similar  sand  and  gravel  in  the 
area  of  the  claim,  and  that  no  <innd  and 
gravel  had  been  or  was  being  marketed 
from  the  claim  on  July  23,  1955,  the 
fact  that  the  material  on  the  claim  is 

sufficient,  both  as  to  quantity  and 
quality,  as  is  the  abundant  supply  of 
similar  material  in  the  area,  is 

inadequate  to  show  that  material  from 
the  particular  claim  could  have  been 
profitably  removed  and  marketed  as  of 
July  23,  1955,  and  the  claim  is  properly 
declared  null  and  void. 

MINING  CLAIMS— Continued 

COMMON  VARIETIES  OF  MINERALS —Continue, 
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a  profit  prior  to  that  date.  Where  a  mining 
claimant  fails  to  prove  by  a  preponderance  of 
the  evidence  that  the  materials  from  his 
claim  could  have  been  extracted,  removed,  and 
marketed  at  a  profit  prior  to  that  date,  the 
claim  is  properly  declared  null  and  void  for 
the  lack  of  a  timely  discovery  of  a  valuable mineral  deposit. 

United  States  v.  Neil  Stewart,  5  IBLA  39 
(Feb.  28,  1972J  79  I.D.  27 

A  deposit  of  gypsite,  composed  of  particles 
of  gypsum  mixed  with  impurities  such  as 
clay  and  silica,  utilized  in  agriculture 
for  the  gypsum  it  contains  by  applying  it 
to  alkali  soils  as  a  soil  conditioner  is  a 
locatable  mineral  under  the  mining  laws. 

United  States  v.  Henrietta  Bunkowskl  and  Andrew 
Julius  Bunkowskl.  5  IBLA  102  (Mar.  7.  W?\ 

79  I.D.  43 

Dolomite  which  can  only  be  used  as  aggregate 
in  road  construction,  ground  cover,  leach 
lines  and  other  purposes  for  which  common 
varieties  of  sand,  stone  and  gravel  may  be 
used  must  be  considered  a  common  variety 
under  section  3  of  the  Act  of  July  23,  1955, 
unless  it  can  be  shown  to  have  a  unique 

property  giving  it  a  special  and  distinct 
value  as  reflected  by  a  substantially 
higher  commercial  value  for  the  dolomite 
than  other  materials  used  for  the  same 

purposes. 
Although  a  deposit  of  dolomite  may  be  con- 

sidered an  uncommon  variety  within  section 
3  of  the  Act  of  July  23,  1955,  if  suitable 
for  metallurgical  use,  the  prudent  man 
test  of  Castle  v.  Womb le ,  as  complemented 

by  the  "marketability  at  a  profit"  test, 
must  be  satisfied  to  sustain  a  placer 
mining  claim  for  the  deposit. 

To  satisfy  the  requirements  of  discovery 
on  placer  mining  claims  located  for 
sand  and  gravel  prior  to  July  23,  1955, 
It  must  be  shown  that  the  deposits  could 
have  been  extracted,  removed,  and 
marketed  at  a  profit  as  of  that  date 

and  not  as  of  sone  prospective  date; 
where  claimant  falls  to  make  that  show- 

ing, the  claims  are  properly  declared 
null  and  void. 

United  States  v.  Isbell  Construction  Company, 
4  IBLA  205  (Dec.  30,  1971)      78  I.D.  385 

i  order  to  satisfy  the  requirements  for  dis- 
covery of  a  mining  claim  located  for  common 

varieties  of  sand  and  gravel  prior  to  July  23, 
1955,  it  must  be  shown  the  materials  could 
have  been  extracted,  removed,  and  marketed  at 

If  a  deposit  of  dolomite  is  locatable  under 

the  mining  laws  only  because  it  can  be 
used  for  metallurgical  and  other  uses  for 
which  common  varieties  of  sand,  stone, 
gravel,  etc.  cannot  be  used  and  has  no 

property  giving  it  a  special  and  distinct 
value  otherwise,  the  sales  of  the  dolomite 
for  purposes  for  which  common  varieties 
of  materials  can  be  used  cannot  be  con- 

sidered to  establish  the  marketability  at 
a  profit  and  value  of  the  deposit  for  the 
metallurgical  and  other  uncommon  variety 
uses. 

United  States  v.  Richard  M.  Lease.  *  IBLA  11 

("ay  10,  1072)  "   79  I-D.  379 

Where  (1)  an  association  placer  mining  claim 

embracing  80  acres  was  located  for  a  com- 
mon variety  sand  and  gravel  prior  to 

July  23,  1955,  (2)  the  sand  and  gravel 
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To  satisfy  the  reouirements  for  dtscoverv 
on  a  placer  mining  claim  located  for 
common  varieties  of  sand  and  (travel  be- 

fore July  23,  1955,  it  must  be  shown 
that  the  materials  within  the  limits  of 

the  claim  could  have  been  extracted,  re- 
moved, and  marketed  at  a  nrofit  as  of 

that  date.  'Ihere  the  evidence  shows 
that  there  is  an  abundant  aunplv  of  sim- 

ilar sand  and  travel  in  the  area  of  the 

claim,  that  sand  and  gravel  was  being 
produced  and  sold  in  the  area  on  July  23, 
1955,  but  that  no  sand  and  gravel  had 
been  or  was  being  marketed  from  the  claim 

as  of  that  date,  the  fact  that  the  materi- 
al on  the  claim  is  similar  both  as  to  quar 

tlty  and  quality  with  the  abundant  supply 
of  similar  material  found  in  the  area  Is 
insufficient  to  show  that  material  from 
this  particular  claim  could  have  been 

profitably  removed  and  marketed  on  or 
before  July  23,  1955,  and  the  claim  is 
properly  declared  null  and  void. 

united  States  v.  The  Dredge  Corporation, 

7  TBLA  ~136  (Aug.  25,  1972) 

MINING  CLAIMS— Continued 

COMMON  VARIETIES  OF  MINERALS — Continued 
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To  satisfy  the  requirements  for  discovery  on 
a  placer  mining  claim  located  for  common 
varieties  of  sand  and  gravel  before  July  23, 

1955,  it  must  be  shown  that  the  materials 
within  the  limits  of  the  claim,  by  reason 
of  accessibility,  bona  fides  in  development, 

proximity  to  market,  existence  of  present 
demand,  and  other  factors,  could  have  been 
extracted,  removed,  and  marketed  at  a  profit 
as  of  that  date. 

United  States  v.  Humboldt  Placer  Mining 

Company  and  Del  De  Rosier,  8  IBLA  407 

(Dec.  20,  1972)  79  I.D.  709 

The  profitable  marketability  of  uncommon  vari- 
eties of  stone  within  a  mining  claim  located 

after  the  Surface  Resources  Act  of  July  2  3, 

1955,  must  be  established  independently  of 
sales  of  common  varieties  of  stone  within 
the  claim. 

United  States  v.  Cascade  Ornamental  Building 
Stone,  Inc.,  et  al.,  8  IBLA  447  (Dec.  29,  1972) 

Common  clays  are  not  locatable  under  the  mining  laws. 
Only  deposits  of  clay  of  an  exceptional  nature  which 
can  be  marketed  for  uses  for  which  ordinary  clays 
cannot  be  used  are  subject  to  such  location. 

A  mining  claim  for  a  type  of  bentonite  clay,  which  has 

not  been  adequately  shown  to  be  of  a  quality  and  * 
quantity  which  can  be  marketed  profitably  for  com- 

mercial purposes  for.  which  common  clays  cannot  be 
used,  is  not  valid. 

United  States  v.  Glen  S 

(Sept.  15,  1972) 
Gunnfet  al.,  7  IBLA  237 

79  I.D.  588 

A  deposit  of  volcanic  cinders  which  are 
suitable  for  use  in  the  manufacture  of 

cement  blocks  must  be  regarded  as  a 

common  variety  mineral  material  within 
the  context  of  the  Act  of  July  23,  1955, 
when  the  evidence  shows  that  other  such 

deposits  occur  commonly  in  the  area  and 

are  similarly  used,  and  the  fact  that 
the  subject  deposit  has  qualities  which 

are  particularly  well-suited  to  this 
purpose  does  not  alter  its  essential 
character  as  common  cement  block  materia 

United  States  v.  Urban  Harenberg   et  al. , 
9  IBLA  77  (Jan.  16,  1973) 

The  Board  will  uphold  the  conclusion  of  an 
Administrative  Law  Judge  that  where  a 
placer  mining  claim,  located  after  July  23, 
1955,  contains  common  varieties  of  sand, 
gravel,  and  clay  and  also  deposits  of 
metalliferous  minerals  including  gold, 

silver,  and  mercury,  the  locatable  min- 
erals must  support  a  discovery  without 

consideration  of  the  economic  value  of 
nonlocatable  deposits. 

Since  Congress  withdrew  common  varieties  of 
sand  and  gravel  from  location  under  the 
mining  laws  by  the  Act  of  July  23,  1955, 
30  U.S.C.  §  611  (1970),  it  is  incumbent 

upon  one  who  located  a  claim  prior  thereto 
to  show  that  all  the  requirements  for  a 

discovery  —  including  that  the  materials 
could  have  been  extracted,  removed, -and 
marketed  at  a  profit  —  had  been  met  by 
that  date. 

United  States  v.  Lloyd  O'Callaghan.  Sr.  et  al. , 
8  IBLA  324  (Dec.  8,  1972)  79  I.D.  689 

To  satisfy  the  requirements  for  discovery  on 
a  placer  mining  claim  located  for  a  common 
variety  of  sand  and  gravel  prior  to 
July  23,  1955,  it  must  be  shown  that  the 
exposed  material  could  have  been  extracted, 
removed  and  marketed  at  a  profit  on  that 

date,  and  further  that  the  market  for  the 
material  from  the  claim  has  continued  with- 

out substantial  interruption  to  the  present 
time;  where  such  a  showing  is  made,  a 
contest  against  that  claim  is  properly 
dismissed. 

placer  mining  claim  located  for  a 
variety  sand  and  gravel  prior  to  July  23, 
1955,  from  which  claim  mineral  material 
was  extracted,  removed  and  marketed  at  a 

profit  on  that  date,  and  which  mineral  mate- 
rial could  have  participated  in  the  same 

market  without  interruption  to  the  present 
time,  is  properly  declared  to  be  a  valid 

mining  claim. 
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To  satisfy  the  requirements  for  discovery  on 

a  placer  mining  claim  located  for  common 
varieties  of  sand  and  gravel  before 

July  23,  1955,  it  must  be  shown  that  the 
materials  within  the  limits  of  the  claim 

could  have  been  extracted,  removed,  and 
marketed  at  a  profit  as  of  that  date. 
Where  th°  evidence  shows  that  there  is 
an  abundant  supply  of  similar  sand  and 
gravel  in  the  area  of  the  claim,  that 
sand  and  gravel  was  being  produced  and 
sold  in  the  area  on  July  23,  1955,  and  th.»t 
no  sand  and  gravel  had  been  or  was  being 
marketed  from  the  claim  as  of  that  date, 
the  fact  that  the  material  on  the  claim  is 

sufficient  both  as  to  quantity  and  quality, 

as  is  the  abundant  supply  of  similar  mate- 
rial found  in  the  area,  is  insufficient  to 

show  that  material  from  this  particular 
claim  could  have  been  profitably  removed 
and  marketed  on  July  23,  1955,  and  the 

claim  is  properly  declared  null  and  void. 

Deposits  of 
suitable 
cessing, 

limited  t 
concrete 

purposes but  less 
at  the  sa 

sand  and 

facts  do 
value  as 
1955. 

high  quality  sand  and  gravel, 
for  use  without  expensive  pro- 
but  the  market  for  which  is 

o  use  for  road  base,  asphalt  mix, 

aggregate  and  rock  chips ,  the  same 
for  ' hich  other  widely  available, 
desirable,  deposits  are  marketed 
me  price,  are  common  varieties  of 

gravel  not  locatable  since  these 
not  give  them  a  special,  distinct 
defined  in  the  Act  of  July  23, 

Where  a  placer  mining  claim  was  located  for 
common  variety  sand  and  gravel  prior  to 

July  23,  1955,  and  sand  and  gravel  was 
mined,  removed  and  marketed  at  a  profit 
before  and  on  July  23,  1955,  it  is  proper 

to  consider  the  claim  as  having  demon- 
strated a  present  marketability  as  of  that 

date. 

United  States  v.  Charleston  Stone  Products, 
Inc.  ,  9  IBLA  94  (Jan.  18,  1973) 

Where  mining  claims  are  located  after  enact- 
ment of  the  Act  of  July  23,  1955  for 

deposits  of  naturally  colored  volcanic 
stone  having  various  colors,  the  stone 

being  mined,  crushed,  sold,  and  used  for 
roofing  rock,  the  deposits  are  common 
varieties  of  stone  and  are  not  subject 
to  location  under  the  mining  laws  after 

July  23,  1955,  where  it  is  shown  that 

similar  volcanic  stone  is  of  widespread 

occurrence  and  that  the  claimants  obtain 
the  same  price  in  the  market  for  the  stone 
as  their  competitors  who  produce  and  sell 
similar  naturally  colored  volcanic  stone. 
It  is  not  enough  to  remove  the  stone  in 
issue  from  the  common  varieties  category 

merely  to  show  that  it  sells  for  a  some- 
what higher  price  than  other  commonly 

occurring  rocks  used  for  the  same  purpose 

MINING  CLAIMS— Continued 

COMMON  VARIETIES  OF  MINERALS —Continue 
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that  are  less  attractively  colored,  such 
as  crushed  granite,  limestone  and  pea 

gravel. United  States  v.  R. 

9  IBLA  281  (Feb.  6, 

W.  Brubaker.  et  al. , 
T9T31     80  I.D.  261 

The  Act  of  July  23,  1955,  had  the  effect  of 
excluding  from  the  coverage  of  the  mining 
laws  "common  varieties"  of  building  stone, 
but  left  the  Act  of  August  4,  1892,  autho- 

rizing the  location  of  building  stone 

placer  mining  claims  effective  as  to  building 

stone  that  has  "some  property  giving  it  dis- 

tinct and  special  value." 

To  determine  whether  a  deposit  of  building 
stone  or  other  substance  listed  in  the  Act 

of  July  23,  1955,  is  of  a  common  or  uncom- 
mon variety,  there  must  be  a  comparison  of 

the  deposit  with  other  deposits  of  similar 
type  minerals  in  order  to  ascertain  whether 
the  deposit  has  a  property  giving  it  a  dis- 

tinct and  special  value.   If  the  deposit  is 

to  be  used  for  the  same  purposes  as  minerals 
of  common  occurrence,  then  there  must  be  a 

showing  that  some  property  of  the  deposit 

gives  it  a  special  value  for  such  use  and 
that  this  value  is  reflected  by  the  fact 
that  the  mineral  commands  a  higher  price  in 
the  market  place.   If,  however,  the  stone  or 
other  mineral  has  some  property  making  it 
useful  for  some  purpose  for  which  other  com- 

monly available  materials  cannot  be  used, 
this  may  adequately  demonstrate  that  it  has 
a  distinct  and  special  value. 

In  order  to  satisfy  the  requirements  for  dis- 
covery of  mining  claim  located  for  a  common 

variety  of  limestone  prior  to  July  23,  1955, 
it  must  be  shown  that  the  material  could  have 
been  extracted,  removed,  and  marketed  at  a 
profit  prior  to  that  date. 

A  deposit  of  limestone  cannot  be  characterized  as 
a  deposit  of  an  uncommon  variety  when  the 
claimant  fails  to  show  what  particular  quality 

or  use  makes  it  an  uncommon  variety. 

Even  if  a  deposit  of  limestone  meets  all  other 
requirements  necessary  to  constitute  it  an 

linrnmmnn  \rar--f  a*..   «f  «*«.^«  J-      j_   ^ uncommon  variety  of  stone  it  is  no 

the  mining  laws  if 

alua- 

ble  mineral   deposit  within    the  mining   laws    if 
the  claimant   cannot   show   that   it   is  marketable 
at   a   profit. 

United   States   v.    W.    G.    Nickol    and   Eva  Rose   Nickol. 

9   IBLA   117    (Jan.    23,    1973)  ~~ 
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To  satisfy  the  requirements  for  discovery  on 
a  placer  mining  claim  located  for  a  common 
variety  of  material  before  July  23,  1955, 
it  must  be  shown  that  the  exposed  material 
could  have  been  removed  and  marketed  at  a 
profit  on  that  date,  as  well  as  at  the 

present  time;  where  such  a  showing  is  not 
made,  the  claim  is  properly  declared  null 
and  void. 

It  is  not  enough  that  a  claimant  demonstrate 
that  merely  a  profit  or  prospect  of  a  profit 
be  present  to  validate  a  "common  variety" 
claim.   The  sale  of  minor  quantities  of 

material  at  a  profit,  or  the  disposal  of 
substantial  quantities  at  no  profit,  does 
not  demonstrate  the  existence  of  a  market 
for  the  material  found  on  a  particular  min- 

ing claim  which  would  induce  a  man  of  ordi- 
nary prudence  to  expend  his  labor  and  means 

in  an  attempt  to  develop  a  valuable  mine  on 
that  claim. 

United  States  v.  Herb  Penrose.  10  IBLA  332 
(May  1,  19  73) 

COMMON  VARIETIES  OF  MINERALS — Continued 
Generally  —Continued 

mining  laws  "common  varieties"  of 
building  stone,  but  left  the  Act  of 
August  4,  1892,  30  U.S.C.  §  161  (1970), 
authorizing  the  location  of  building 
stone  placer  mining  claims,  effective 

as  to  building  stone  that  has  "some 
property  giving  it  distinct  and  special 

value. " 
To  determine  whether  a  deposit  of  building 

stone  is  of  a  common  or  uncommon  variety, 

there  must  be  a  comparison  of  the  deposit 

with  other  deposits  of  similar  type  mate- 
rials in  order  to  ascertain  whether  the 

deposit  has  a  property  giving  it  a  distinct 
and  special  value.   If  the  deposit  is  to 
be  used  for  the  same  purposes  as  minerals 
of  common  occurrence,  then  there  must  be 

a  showing  that  some  property  of  the  deposit 
gives  it  a  special  value  for  such  use  and 
generally  this  value  is  reflected  by  the 
fact  that  the  material  commands  a  higher 
price  in  the  marketplace. 

United  States  v.  Lee  Chartrand  et  al. ,  11  IBLA 
194  (June  25,  1973)  80  I.D.  408 

A  deposit  of  volcanic  cinders  which  are  only 
suitable  for  use  in  the  manufacture  of 

cement  blocks  must  be  regarded  as  a  com- 
mon variety  mineral  material  within  the 

context  of  the  Act  of  July  23,  1955,  when 
the  evidence  shows  that  other  such  deposits 

occur  commonly  in  the  area  and  are  simi- 
larily  used. 

In  a  contest  of  the  validity  of  a  mining 
claim,  located  for  a  common  variety  of 
mineral  prior  to  July  23,  1955,  the 
absence  of  any  development  of  the  claim 

or  any  sales  of  the  minerals  for  legiti- 
mate purposes  may  raise  a  presumption 

that  the  value  of  the  minerals  was  not 

then  sufficient  to  justify  the  cost  of 
their  extraction,  processing  and  delivery 

in  competition  with  other  available  sup- 
plies, and  the  failure  of  the  contestee 

to  rebut  such  a  presumption  by  credible 
evidence  showing  that  the  materials  could 
have  been  extracted  and  marketed  at  a 

profit  will  support  a  holding  that  the 
claim  is  invalid. 

To  satisfy  the  requirements  for  discovery  on  a 
placer  mining  claim  located  for  common  varieties 
of  sand  and  gravel  before  July  23,  1955,  it  must 
be  shown  that  the  materials  within  the  limits  of 

the  claim,  by  reason  of  accessibility,  bona  fides 
in  development,  proximity  to  market,  existence 
of  present  demand,  and  other  factors,  could  have 
heen  extracted,  removed,  and  marketed  at  a  profit 
as  of  that  date.   Where  a  claimant  fails  to  make 

such  a  showing,  the  claim  is  properly  declared 
null  and  vo i d . 

To  determine  whether  a  deposit  of  sand  and  gravel 
is  of  a  common  or  uncommon  variety,  there  must 
he  a  comparison  of  the  deposit  with  other 

deposits  of  simi lar  type  materials  to  ascertain 
whether  the  deposit  has  a  property  giving  it 

distinct  and  special  value.   If  the  deposit  is 
to  be  used  for  the  same  purposes  as  minerals  of 
common  occurrence,  then  there  must  be  a  showing 

that  some  property  of  the  deposit  gives  it  a 
special  value  for  such  use,  and  that  such  value 

is  reflected  generally  by  the  fact  that  the  mate- 
rial commands  a  higher  price  in  the  marketplace. 

United  States  v.  Urban  Harenberg  et  al. ,  11  IBLA 
153  (June  14,  1973) 

United  States  v.  J.  L.  Block, 197  3) 12  IBLA  393  (Aug.  28, 

80  I.D.  571 

Where  placer  mining  claims  are  located 
after  July  23,  1955,  for  deposits  of 
building  stone,  the  stone  may  be  an 
uncommon  variety  subject  to  location 
where  it  commands  a  higher  price  in 
the  market  place  because  of  its  unique 
patterns  and  coloration  characteristics. 

The  Act  of  July  23,  1955,  as  amended, 
30  U.S.C.  §  611  (1970),  had  the  effect 

of  excluding  from  the  coverage  of  the 

To  satisfy  the  requirements  for  discovery  on  a  min- 
ing claim  located  for  a  common  variety  of  stone 

prior  to  July  23,  1955,  it  must  be  shown  that  the 
exposed  material  could  have  been  extracted,  removed 
and  marketed  at  a  profit  on  that  date,  and  further 

that  the  market  for  the  material  from  the  claim 
has  continued  without  substantial  interruption  to 

the  present  time. 

United  States  v.  Estella  M.  Klncanon  and  David  L. 

Kincanon,  13  IBLA  165  (Sept.  26,  1973) 
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COMMON  VARIETIES  OF  MINERALS — Continued 

Generally  — Continued 

In  a  contest  of  the  validity  of  a  mining  claim  located 
for  a  common  variety  of  mineral  prior  to  July  23, 

1955,  the  absence  of  any  development  of  the  claim 

or  any  sales  of  the  minerals  may  raise  a  presumption 
that  the  market  value  of  the  minerals  was  not  suffi- 

cient to  justify  the  cost  of  their  extraction,  pro- 
cessing and  delivery.   However,  this  presumption 

may  be  overcome  by  credible  evidence  showing  that 
the  materials  could  have  been  extracted,  removed 

and  marketed  at  a  profit. 

United  States  v.  Lauren  W.  Glbbs  et  al.,  13  IBLA  382 
(Nov.  21,  1973) 

To  determine  whether  a  deposit  of  building  stone  or 
other  substance  listed  in  section  3  of  the  Act  of 

July  23,  1955,  is  of  a  common  variety,  the  claimant 
must  demonstrate  that:   (1)  the  mineral  deposit  has 

a  unique  property  and  (2)  the  unique  property  gives 

the  deposit  a  distinct  and  special  value.   Posses- 
sion of  a  unique  property  alone  is  not  sufficient: 

there  must  be  a  comparison  of  the  deposit  under 

consideration  with  other  deposits  of  similar  mate- 
rials.  It  must  have  some  property  which  gives  it 

value  for  purposes  for  which  the  other  materials 
are  not  suited,  or  if  the  deposit  is  to  be  used  for 

the  same  purposes  as  other  minerals  of  common  occur- 
rence, it  must  possess  some  property  which  gives 

it  a  special  value  for  such  uses  which  value  is 
generally  reflected  by  the  fact  that  it  commands  a 
higher  price  in  the  market  place. 

United  States  v.  James  J.  Heldman  et  al.,  14  IBLA  1 

(Nov.  27,  1973) 

In  order  to  demonstrate  a  discovery  on  a  placer  sand 
and  gravel  claim  located  before  July  23,  1955,  it 
must  be  shown  that  the  material  could  have  been 

extracted,  removed  and  marketed  at  a  profit  as  of 

July  23,  1955,  and  without  substantial  interruption 
^n  the  market  up  to  the  present  time. 

United  States  v.  A.  E.  Kottinger  ct  al.,  14  IBLA  10 
(Nov.  27,  1973) 

MINING  CLAIMS— Continued 

COMMON  VARIETIES  OF  MINERALS — Continued 
Generally  —Continued 

Whether  a  deposit  of  building  stone  is  a  common 
variety  and  no  longer  locatable  under  the  mining 
laws  since  the  Act  of  July  23,  1955,  or  is  still 
locatable  as  an  uncommon  variety,  depends  on 
whether  it  has  a  unique  property  giving  it  a 
special  and  distinct  value. 

To  determine  whether  a  deposit  of  building  stone 
is  a  common  or  uncommon  variety,  there  must  be 
a  comparison  of  the  deposit  with  other  deposits 
of  similar  stone  in  order  to  ascertain  whether 

the  deposit  has  a  property  giving  it  a  distinct 
and  special  value.   The  value  may  be  for  some 
use  to  which  ordinary  varieties  of  building 
stone  cannot  be  put,  or  it  may  be  for  uses  to 
which  ordinary  varieties  of  building  stone  can 
be  or  are  put;  however,  in  the  latter  case,  the 
deposit  must  have  some  distinct  and  special 
value  for  such  use.   Special  and  distinct  value 
may  be  reflected  by  a  higher  market  value  in 
comparison  with  other  stones,  but  higher  mar- 

ket value  is  not  the  exclusive  way  of  proving 
that  the  deposit  has  a  distinct  and  special 
value.   It  is  possible  that  special  economic 
value  of  the  stone  may  be  reflected  by  reduced 
costs  or  overhead  so  that  the  profit  to  the 
producer  would  be  substantially  more  while  the 
retail  market  price  would  remain  competitive 
with  other  building  stones. 

United  States  v.  Kenneth  McClartv.  17  IBLA  20 
(Aug.  29,  1974)  81  I.D.  472 

In  order  to  demonstrate  a  discovery  on  a  placer 

mining  claim  located  for  a  common  variety  of 
sand  and  gravel  before  July  23,  1955,  it  must 
be  shown  that  the  material  could  have  been 
extracted,  removed  and  marketed  at  a  profit 
as  of  July  23,  1955. 

Where  the  preponderance  of  the  evidence  in  a 
contest  hearing  does  not  show  the  existence 
of  a  reasonably  continuous  profitable  market 
for  a  common  variety  of  sand  and  gravel  from 
a  mining  claim,  from  1955  to  the  time  of  the 
hearing,  the  claimants  have  failed  to  show 
a  discovery. 

Without  evidence  that  stones  similar  to  those  found 

in  great  abundance  elsewhere  have  a  property 
giving  them  a  special  and  distinct  value,  they  are 
common  varieties  no  longer  locatable  under  the 
mining  laws.   The  fact  that  stone  may  be 

tumbled  and  polished  for  rock  hound  purposes  is 
not  sufficient  to  meet  the  test. 

United  States  v.  Eugene  Stevens,  14  IBLA  380 
(Feb.  21,  1974)  81  I.D.  83 

Although  a  deposit  of  limestone  may  be  considered 
an  uncommon  variety  within  sec.  3  of  the  Act  of 
July  23,  1955,  if  suitable  for  chemical  or 
metallurgical  use  or  for  use  in  the  making  of 

cement,  it  is  still  necessary  to  show  a  reason- 
able prospect  that  the  limestone  can  be  mined, 

removed  and  marketed  at  a  profit  in  order  to 
satisfy  the  requirements  for  discovery  under 
the  general  mining  laws. 

United  States  v.  Harlan  H.  Foresyth,  15  IBLA  43 

(Feb.  28,  1974) 

State  of  California,  et  al.  v.  Dorla  Mining  and 
Engineering  Corporation,  et  al.,  United  States, 
Intervenor,  17  IBLA  380  (Oct.  31,  1974) 

A  deposit  of  sand  and  gravel  used  for  ordinary 
purposes  may  be  considered  an  uncommon  variety 
of  such  material  only  if  the  deposit  will 
command  an  economic  advantage  over  ordinary 
deposits  of  sand  and  gravel  due  to  a  unique 

property  which  Imparts  the  special  and  dis- 
tinct value  to  the  deposit. 

Common  varieties  of  a  particular  mineral  mate- 
rial do  not  have  to  be  physically  alike  or 

equally  desirable  for  a  given  purpose.   When 
the  evidence  shows  that  other  deposits  occur 
commonly  in  the  area  and  are  similarly  used, 
the  fact  that  the  subject  deposit  has  quali- 

ties which  are  particularly  well  suited  to 
that  purpose  does  not,  of  itself,  alter  Its 
essential  character  as  a  common  variety 
material. 
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MIMING  CLAIMS— Continued MINING  CLAIMS— Continued 

COMMON  VARIETIES  OF  MINERALS — Continued 

Generally  —Continued 

Where  a  particular  mineral  material  Is  common, 
abundant  and  widespread,  certain  deposits  are 
bound  to  exist  In  closer  proximity  to  the 
market  than  other  such  deposits,  but  this  Is 
only  an  extrinsic  factor  which  does  not  make 
the  material  any  less  common. 

United  States  v.  Mike  Guzman,  Sr.  and  Mike 
Guzman,  Jr.,  18  IBLA  109  (Dec.  5,  1974) 

81  I.D.  685 

Sjp ec ia_l  V a l_u e_ 

COMMON  VARIETIES  OF  MINERALS — Continued 

SjPecial_  Value  — Continued 

Dolomite  which   can  only  be  used  as   aggregate 
in   road   construction,   ground  cover,    leach 
lines   and   other  purposes    for  which   common 
varieties   of   sand,    stone   and  gravel  may  be 
used  must  be   considered  a  common  variety 
under  section    3  of    the   Act   of  July   23,    1955, 
unless    it   can   be   shown   to  have   a   unique 
property   giving   it   a  special   and  distinct 
value   as   reflected  by   a  substantially 
higher   commercial   value   for   the  dolomite 
than  other  materials   used   for   the  same 

purposes . 

United  States  v.   Richard  M.  Lease.   6  TBLA  11 
(May   10,    1972)  79   I.D.  379 

To  determine  whether  a  deposit  of  stone  is  a  com- 
mon variety  of  stone,   there  must  be  a  compari- 

son of  the  material  found  in  that  deposit  with 

other  »imilar-type  minerals  in  order  to  ascer- 
tain whether  the  material  has  a  property  giving  it 

a  distinct  and  special  value;  where  no  basis  is 
shown  for  distinguishing  the  material  in  the 
deposit  from  that  found  in  other  deposits  of  com- 

monly occurring  stone  except  that  some  mate- 
rial from  the  first  deposit  has  been  marketed, 

while  none  has  been  marketed  from  the  other 

deposits,   and  where  comparison  with  other  mate- 
rials which  are  used  for  the  same  purposes  for 

which  the  material  is  allegedly  valuable  is  not 
possible  because  those  purposes  are  not  ade- 

quately explained  and  other  materials  used  for 
the  same  purposes  are  not  identified,   it  is  prop- 

erly determined  that  the  material  in  the  partic- 
ular deposit  is  a  common  variety  of  stone  not 

subject  to  location  under  the  mining  law3  of  the 
United  States  after  July  23,   1955. 

United  States  v.     Norman  Rogers,  A- 3 1049 
(Mar.   3,   1970) 

The  fact  that  pumiceous  material  may  occur  in 
nature  in  pieces  having  one  dimension  of  two 
inches  or  more  does  not,  by  itself,   establish 

that  the  material  is  "block  pumice"  which  is  ex- 
cluded by  statute  from  the  category  of  common 

varieties  of  pumice. 

To  determine  whether  a  deposit  of  pumiceous  ma- 
terial is  a  common  variety,  there  must  be  a 

comparison  of  the  material  in  that  deposit  with 
other  similar-type  materials  in  order  to  ascer- 

tain whether  the  material  has  a  property  giving 
it  a  distinct  and  special  value;  where  the  mate- 

rial can  be  used  for  purposes  for  which  common 
varieties  of  other  materials  can  be  substituted, 
and  where  it  is  not  shown  that  it  has  any  advan- 

tage over  such  substitute  materials  which  is 
reflected  in  a  higher  price  in  the  market  place, 
it  is  properly  determined  that  the  material  is  a 
common  variety  not  subject  to  location  under 
the  mining  laws  of  the  United  States  after  July 
23,    1955. 

Where   mining   claims    are   located   after  enact- 
ment  of    the  Act   of   July   23,    1955    for 

deposits   of   naturally   colored  volcanic 
stone   having   various   colors,    the   stone 
being  mined,    crushed,    sold,    and   used   for 
roofing   rock,    the   deposits   are   common 
varieties   of   stone   and   are   not   subject 
to   location   under   the   mining   laws   after 
July   23,    1955,   where   it    is   shown   that 
similar   volcanic   stone    is   of  widespread 
occurrence   and   that    the    claimants   obtain 
the   same   price   in   the   market    for   the   stone 
as   their   competitors   who   produce   and  sell 
similar  naturally   colored  volcanic   stone. 
It   is   not   enough    to    remove    the   stone   in 

issue    from  the   common  varieties   category 

rerely   to  show   that    it    sells    for   a  some- 
what  higher  price    than   other   commonly 

occuriing    rocks    used    for    the    same   purpose 
that    rire   less   ;ir  tract ively   colored,    such 
as    crushed   granite,    limestone   and   pea 

gravel. 
United   States R.   W.    Brubaker     et   al, 
9    IBLA   281    (Feb . 

1973) 

To  determine  whether   a  deposit  of  building   stone   is  a 
common  or  uncommon  variety,    there  must  be   a   comparison 
of   the  deposit  with   other  deposits   of   similar  stone   in 
order   to   ascertain  whether   the  deposit  has   a   property 
giving   it  a  distinct  and   special  value.      The  value  may 
be   for  some  use   to  which   ordinary  varieties   of   building 
stone  cannot  be  put,   or  it  may  be  for  uses   to  which 
ordinary  varieties   of  building   stone   can  be   or  are  put; 
however,    in   the   latter  case,    the  deposit  must  have   some 
distinct  and  special  value   for  such  use.      Special   and 
distinct  value  may  be  reflected  by  a  higher  market  value 
in  comparison  with  other  stones,   but  higher  market  value 
is  not   the  exclusive  way  of   proving    that   the  deposit  has 
a  distinct  and  special  value.      It   is  possible   that 
special  economic  value  of    the  stone  may  be  reflected  by 
reduced  costs   or   overhead  so   that   the  profit   to   the 
producer     would  be  substantially  more  while   the   retail 
market  price  would  remain  competitive  with  other  build- 

ing stones. 

A  building  stone's  unique  properties  of  natural  fractur- 
ing and  flat  surface  cross  sectioning  which  reduce  the 

cost  of   extraction  and   installation  of   the  stone   impart 

United  States  v. Paul  M.    Thomas  et  al.  , 
78  I.D. IBLA  209  (Jan.    12,    1971) 



530 

MINING  CLAIMS— Continued 

COMMON  VARIETIES  OF  MINERALS — Continued 

Special.  Value  — Continued 

a  special  and  distinct  value  to  the  stone  through  the 
generation  of  profits  in  excess  of  those  which  could  be 
realized  from  a  deposit  of  common  building  stone. 

United  States 
1974) Kenneth  McClarty.  17  IBLA  20  (Aug.  29, 81  I.D.  472 

MINING  CLAIMS— Continued 

COMMON  VARIETIES  OF  MINERALS —Continued 
Unique_Pro£ertz  —Continued 

The  fact  that  pumiceous  material  may  occur  in 
nature  in  pieces  having  one  dimension  of  two 
inches  or  more  does  not.  by  itself,   establish 
that  the  material  is  "block  pumice"  which  is  ex- cluded by  statute  from  the  category  of  common varieties  of  pumice. 

A  deposit  of  sand  and  gravel  used  for  ordinary 
purposes  may  be  considered  an  uncommon  variety 
of  such  material  only  if  the  deposit  will 
command  an  economic  advantage  over  ordinary 
deposits  of  sand  and  gravel  due  to  a  unique 

property  which  imparts  the  special  and  dis- 
tinct value  to  the  deposit. 

United  States  v.  Mike  Guzman,  Sr.  and  Mike 
Guzman,  Jr.,  18  IBLA  109  (Dec.  5,  1974) 

81  I.D.  635 

Un^que_Pro£ert£ 

To  determine  whether  a  deposit  of  stone  is  a  com- 
mon variety  of  stone,   there  must  be  a  compari- 

son of  the  material  found  in  that  deposit  with 
other  similar-type  minerals  in  order  to  ascer- 

tain whether  the  material  has  a  property  giving  it 
a  distinct  and  special  value;  where  no  basis  is 
shown  for  distinguishing  the  material  in  the 
deposit  from  that  found  in  other  deposits  of  com- 

monly occurring  stone  except  that  some  mate- 
rial from  the  first  deposit  has  been  marketed 

while  none  has  been  marketed  from  the  other 

deposits,   and  where  comparison  with  other  mate- 
rials which  are  used  for  the  same  purposes  for 

which  the  material  is  allegedly  valuable  is  not 
possible  because  those  purposes  are  not  ade- 

quately explained  and  other  materials  used  for 
the  same  purposes  are  not  identified,   it  is  prop- 

erly determined  that  the  material  in  the  partic- 
ular deposit  is  a  common  variety  of  stone  not 

subject  to  location  under  the  mining  laws  of  the 
United  States  after  July  23,    1955. 

United  States  v.      Norman  Rogers,   A-31049 

(Mar.    3,    1970)    

The  mere  showing  that  volcanic  rock  on  mining 
claims  be  useful  for  filter  rock  in  sewage  treat- 

ment plants  does  not  adequately  establish  that  the 
rock  is  not  a  common  variety  of  stone  within  the 
meaning  of  the  act  of  July  23,    1955,   where  it  ap- 

pears that  volcanic  rock  widely  found  in  abun- 
dance may  have  desirable  characteristics  for  fU« 

ter  rock  and  there  is  no  detailed  showing  of  any 
unique  property  in  the  rock  within  the  claims 
giving  it  a  special  and  distinct  value  for  such 
purposes. 

United  States  v.   Clark  County  Gravel,   Rock  and 
Concrete  Company,   A-31025    (Mar.    27,    1970) 

To  determine  whether  a  deposit  of  pumiceous  ma- 
terial is  a  common  variety,  there  must  be  a 

comparison  of  the  material  in  that  deposit  with 
other  similar-type  materials  in  order  to  ascer- 

tain whether  the  material  has  a  property  giving 
it  a  distinct  and  special  value;  where  the  mate- 

rial can  be  used  for  purposes  for  which  common 
varieties  of  other  materials  can  be  substituted, 
and  where  it  is  not  shown  that  it  has  any  advan- 

tage over  such  substitute  materials  which  is 
reflected  in  a  higher  price  in  the  market  place, 
it  is  properly  determined  that  the  material  is  a 
common  variety  not  subject  to  location  under 
the  mining  laws  of  the  United  States  after  July 

United  States  v.    Paul  M.    Thomas  et  al.  . 
1  IBLA  209  (Jan.    12.    1971)  78  I.D. 

The  fact   that   a  deposit  of  otherwise  common  sand 
and  gravel  may  be  located  in  an  area  where 
assertedly  sand  and  gravel  Is  scarce  does  not 
make  it  an  "uncommon  variety",   since  scarcity 
li  not  a  unique  property  inherent  in  the 
deposit  but   is  only  an  extrinsic   factor. 

United  States  v 
(Feb.    28,    1972) 

Neil  Stewart.   5  IBLA  39 

79   I.D.    27 
A  deposit  of  sand  and  gravel,  without  a 

unique  property  which  gives  it  a  special 
value,  cannot  be  determined  to  be  an  uncom- 

mon variety  solely  on  the  basis  of  its 
location,  even  though  the  location  gives 
the  deposit  an  economic  advantage  due  to 
its  proximity  to  market. 

United  States  v. 
8  IBLA  324  (Dec. 

Lloyd  O'Callaghan.  Sr.  et  al. 8.  1972)        79  j.,,.  689 

To  determine  whether  a  deposit  of  building  stone  is  a 
common  or  uncommon  variety,  there  must  be  a  comparison 
of  the  deposit  with  other  deposits  of  similar  stone  in 
order  to  ascertain  whether  the  deposit  has  a  property 

giving  it  a  distinct  and  special  value.   The  value  may 
for  some  use  to  which  ordinary  varieties  of  building 
stone  cannot  be  put,  or  it  may  be  for  uses  to  which 
ordinary  varieties  of  building  stone  can  be  or  are  put 
however,  in  the  latter  case,  the  deposit  must  have  soai 
distinct  and  special  value  for  such  use.   Special  and 
distinct  value  may  be  reflected  by  a  higher  market 
value  in  comparison  with  other  stones,  but  higher  mar 
ket  value  is  not  the  exclusive  way  of  proving  that  the 
deposit  has  a  distinct  and  special  value.   It  is  pos- 

sible that  special  economic  value  of  the  stone  may  be reflected  by  reduced  costs  or  overhead  so  that  the 
profit  to  the  producer  would  be  substantially  more 
while  the  retail  market  price  would  remain  competitive with  other  building  stones. 
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COMMON  VARIETIES  OF  MINERALS —Continued 

Unique_Pro£erf.£  —Continued 

"Heather s tone,"  a  type  of  andesite  possessing  properties 
of  natural  fracturing  and  flat  surface  cross  sectioning, 
is  considered  to  be  unique  when  no  other  stone  from  the 
market  area  is  shown  to  have  the  same  characteristics, 
and  witnesses  verify  the  fact  that  these  particular 
characteristics  are  peculiar  to  Heatherstone. 

A  building  stone's  unique  properties  of  natural  fractur- 
ing and  flat  surface  cross  sectioning  which  reduce  the 

cost  of  extraction  and  installation  of  the  stone  impart 

a  special  and  distinct  value  to  the  stone  through  the 
generation  of  profits  in  excess  of  those  which  could 
be  realized  from  a  deposit  of  common  building  stone. 

United  States Kenneth  McClarty,  17  IBLA  20  (Aug.  29, 
81  I.D.  472 

A  deposit  of  sand  and  gravel  used  for  ordinary 
purposes  may  be  considered  an  uncommon  variety 
of  such  material  only  if  the  deposit  will 
command  an  economic  advantage  over  ordinary 
deposits  of  sand  and  gravel  due  to  a  unique 
property  which  imparts  the  special  and  dis- 

tinct value  to  the  deposit. 

United  States  v.  Mike  Guzman,  Sr.  and  Mike 
Guzman, 18  IBLA  109  (Dec.  5,  1974) 

81  I.D.  685 

MINING  CLAIMS— Cont  inued 

CONTESTS  — Continued 
be  marketed  at  a  profit  and  that  an  actual 
market  has  not  been  shown  to  exist,   the 
charges  are  properly  to  be  construed  as 
raising  the  issue  whether  a  valid  discovery 
of  common  varieties  of  sand  or  gravel  had 
been  made  prior  to  July  23,    1955,   the  date  of  the act  prohibiting  mining  locations  for  such 
minerals  thereafter;  in  any  event,   the  contest 
will  not  be  dismissed  where  it  appears  that 
Government  counsel  specifically  stated  the 
issue  at  the  hearing,   the  contestee  Hid  not 
object  at  the  time,  and  the  contestee  does 
not  claim  that  he  had  no  opportunity  to  submit 
evidence  on  the  issue  or  that  he  has  new  evi- 

dence to  submit  on  the  issue  at  a  new  hearing. 

United  States  v.    Keith  J.   Humphries.   A-30239 

(Apr.    16,    1965)    

The  Department  may  at  any  time  until  a  patent  is 
issued  initiate  a  contest  against  a  mining  claim 
and  after  proper  notice  and  adequate  hearing  it 
may  declare  the  claim  to  be  null  and  void  where 
it  determines  that  discovery  sufficient  to  meet 
the  requirements  of  the  mining  laws  has  not 
been  shown. 

CONTESTS 

The  Department  of  Interior  has  authority  and 
jurisdiction  to  contest  mining  claims  on  the 
ground  that  they  are  invalid  because  of  a  lack 
of  a  discovery  of  a  valuable  mineral  deposit, 
regardless  of  whether  or  not  any  other  use  for 
the  land  is  sought  or  alleged  by  the  Government 
or  whether  an  application  for  a  mineral  patent 
has  been  filed. 

Where  a  hearing  examiner  in  his  decision  in  a 
Government  contest  proceeding  against  a 
mining  claim  cites  Interior  Department 
decisions  in  concluding  that  the  mineral 
values  on  the  claim  are  insufficient  to 

support  a  discovery  of  a  valuable  mineral 
deposit,   the  decisions  are  not  evidence  or 
testimony  but  are  merely  examples  of  other 
applications  of  standards  applied,   and, 
therefore,   there  is  no  violation  of  section  7 
of  the  Administrative  Procedure  Act  which 
requires  that  decisions  be  predicated  upon 
the  record  made  at  the  hearing. 

United  States  v.    Ed  and  Leona  Jaensch,   A-30225 
(Apr.    29,    1965) 

Where  a  mining  claim  is  located  in  a  national 
forest,  the  mining  claimants  are  required 
to  show  the  mineral  values  they  claim  by 
clear  and  unequivocal  evidence. 

United  States  v.   John  L.    Cooper  et  al.  ,   A- 30267 
(May  11,    1965) 

A  mining  claimant  has  the  burden  of  proving  in  a 

Government  contest  a'gainst  his  claim  that  a 
discovery  has  been  made  within  the  limits  of  the 
claim  and  where,   as  against  the  testimony  of  the 
sole  witness  for  the  contestant  that  no  evidence 
of  mineralization  has  been  found  on  the  claim, 
he  produces  only  evidence  that  colorings  and  an 
isolated  bit  of  gold  of  insignificant  value  have 
been  found  on  the  claim,   he  has  failed  to  sustain 
his  burden. 

United  States  v.   Samuel  A.    Haught,   Jr.    et  al.  , 
A-30313  (June  8,    1965) 

United  States  v.    E. 

(Apr.    2,    1965) 
M.   Johnson  et  al.  ,   A-30191 

Where  a  Government  contest  is  brought  in  1962 
against  sand  and  gravel  placer  claims  located 
on  July  16,    1955,   charging  that  no  discovery 
has  been  made  because  the  minerals  cannot 

Reports  of  examinations  of  mining  claims  by  Gov- 
ernment examiners  are  generally  considered  as 

confidential  intra-departmental  communications 
and  will  not  be  made  available  to  mining 
claimants;  however,   in  an  exceptional  case 
where  the  Government  flooded  the  land  in  a 
claim  before  initiation  of  a  contest  challenging 
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the  mineral  character  of  the  flooded  land  and 

there  appears  no  obvious  detriment  to  the  pub- 
lic interest,   the  reports  will  be  made  available 

to  the  mining  claimants. 

Herbert  H.    Blakemore  et  al.  ,   A-30253 
(June  22,    1965)  72  1.  D.    248 

After  a  hearing  in  a  contest  brought  by  the 
United  States,   a  mining  claim  is  properly 
declared  null  and  void  when  the  Government 

establishes  a  prima  facie  showing  that  there 
has  not  been  a  discovery  of  a  valuable  mineral 
deposit  within  the  claim,   and  the  claimant  fails 
to  show  with  a  preponderance  of  evidence  that 
there  is  such  a  deposit  sufficient  to  warrant  a 
prudent  man  to  expend  further  time  and  money, 
with  a  reasonable  prospect  of  success,   to 
develop  a  valuable  mine. 

United  States  v.    Robert  Lee  Boykin  et  al.  , 

A-30370  (June  30,    1965) 

In  contest  proceedings  initiated  under  Circular 
No.   460  and  the  Rules  of  Practice  in  effect 
in  the  early  thirties,   service  of  notice  of 
contest  by  registered  mail  was  proper  and 
effective  and  may  be  proved  by  a  post  office 
return  receipt  under  the  following  circum- 

stances: (1)  Where  the  signature  of  the 
person  signing  the  post  office  return  receipt 
is  identical  with  the  name  of  the  mining 
claimant;  (2)  Where  the  signature  of  the 
addressee  is  consistent  with  the  surname  and 

given  names  or  initials  of  the  claimant; 
(3)  Where  the  surname  of  the  signature  on 
the  return  receipt  is  different  than  the  name 
of  the  locator  but  the  record  shows  that  the 

claimant  has  married  and  that  she  has  signed 
with  her  married  name;  and  (4)  Where  the 
receipt  is  signed  by  an  agent  of  the  addressee 

and  there  is  written  evidence  of  the  agent's 
authority  to  sign  for  the  addressee. 

In  contest  proceedings  initiated  under  Circular 
No.   460  and  the  Rules  of  Practice  in  effect 

in  the  early  thirties,   a  post  office  return 
receipt  for  letters  bearing  notices  of  contest 
is  not  sufficient  proof  of  service  if  it  bears  a 
signature    clearly  different  and  inconsistent 
with  the  name  of  the  claimant  and  there  is  no 

evidence  showing  that  the  party  signing  the 
receipt  had  written  authority  to  sign  for  the 
claimant. 

Service  of  notice  of  contest  by  registered  mail  is 
a  form  of  notice  reasonably  calculated  to  give 
a  party  knowledge  of  administrative  proceedings 
and  an  opportunity  to  be  heard  and,   consequently, 
where  authorized  by  statute  and  the  rules  of  an 

administrative  agency,   it  satisfies  the  require- 
ments of due  process. 

Where  the  name  and  address  of  a  mining  claimant 
are  not  of  record  in  the  Department  when  the 
validity  of  a  claim  is  questioned,  the  Depart- 

ment merely  assumes  the  task  of  ascertaining 
the  name  and  address  of  the  claimant  from 
other  sources  and  may  then  serve  the  notice 
of  contest  by  registered  mail  in  accordance 
with  the  applicable  regulations. 

Unless  it  is  affirmatively  shown  to  the  contrary 
by  the  mining  claimant,   the  presumption  of 
identity  between  the  claimant  and  the  recipient 
of  a  notice  of  contest  in  adverse  proceedings 
before  the  Department  is  not  overcome  by 
minor  descrepancies  in  the  use  of  given  names 
or  initials  of  the  parties  in  the  notice  of 
contest  and  the  post  office  return  receipt. 

There  is  nothing  in  the  law  or  the  regulations 
requiring  the  posting  of  an  oil  shale  placer 
mining  claim  as  a  condition  precedent  to 
service  of  notice  of  contest. 

Union  Oil  Company  of  California  et  al.  , 

A-29560  (Supp.  )  (July  30,    1965)    72  I.  D.    313 

In  contest  proceedings  initiated  under  Circular 
No.    460  and  the  Rules  of  Practice  in  effect 
in  the  early  thirties,   a  post  office  return 
receipt  for  letters  bearing  notices  of  contest 
is  not  sufficient  proof  of  service  if  it  bears 
a  signature  clearly  different  and  inconsistent 
with  the  name  of  the  claimant  and  there  is  no 
evidence  showing  that  the  party  signing  the 
receipt  had  written  authority  to  sign  for  the 
claimant,   and,   consequently,   an  earlier 
opinion  was  incorrect  as  to  certain  claimants 

where  there  was  no  evidence  of  such  written authority. 

Union  Oil  Company  of  California  et  al.  , 
A-29560  (Supp.  B)  (Dec.    13,    1965) 

Where  a  contest  is  brought  against  a  mining  claim 
on  the  ground  of  lack  of  discovery,    after  the 
Government  has  made  a  prima  facie  showing 
that  there  has  not  been  a  discovery,    the  burden 

of  proof  is  upon  the  contestees  to  show  by  a 
preponderance  of  the  evidence  that  a  discovery 
has  been  made. 

Where  a  mining  claim  is  located  in  a  national 
forest,    the  mining  claimant  is  required  to  show 
the  mineral  values  claimed  by  clear  and  un- 

equivocal evidence. 

Where  the  validity  of  a  mining  claim  is  directly 
challenged  by  the  United  States  a  presumption  of 
validity,    based  upon  the  fact  that  the  claim  has 
stood  unchallenged  for  many  years  and  sub- 

stantial amounts  of  money  and  efforts  have  been 

expended  thereon,   cannot  be  accepted  as  a  sub- 
stitute for  evidence  of  a  discovery. 

United  States  v.   Harold  Dale.   A-30465  (Jan.   20, 1966) 
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In  accordance  with  the  pertinent  regulations 
notice  of  hearing  in  a  Government  contest 
must  be  sent  to  the  contestee  in  time  for  him 
to  receive  actual  or  constructive  notice  at 
least  30  days  in  advance  of  the  scheduled  date 
of  the  hearing,    and,   where  such  timely  notice 
is  not  given,    the  contestee  will  not  be  charge- 

able with  failure  to  appear  at  the  hearing  and 
a  decision  based  upon  the  hearing  from  which 
he  was  absent  will  be  set  aside. 

United  States  v.    Asbestos  Development  Corpora- 
tion.  A-30476  (Mar.    24,    1966)  73  1.  D. 

Although  reports  by  Departmental  personnel  on 
their  examinations  of  mining  claims  are 

generally  considered  as  confidential  intra- 
departmental  communications  which  are  not 
to  be  made  available  to  mining  claimants, 
disclosure  of  the  factual  information  in  such 

reports  will  be  permitted. 

Frank  Winegar,   Shell  Oil  Company,   D.  A.   Shale, 
Inc.,   A-30804  (June  12,    1967)  74  I.  D.    161 

Where  the  Government  contests  a  mining  claim, 
the  burden  of  proof  is  on  the  claimant  to 
establish  the  validity  of  his  claim. 

A  request  by  a  mining  claimant  for  a  second 
hearing  in  a  mining  contest  case  is  prcperly 
denied  where  no  error  is  shown  in  the  first 

proceeding,   which  found  the  claim  to  be  null 
and  void  for  lack  of  a  discovery  of  a  valuable 
mineral  deposit,  and  where  there  is  no  sub- 

stantial equitable  basis  warranting  a  new 
hearing;  there  are  no  recognizable  equities 
in  the  claimant  simply  by  virtue  of  expendi- 

tures for  mining  purposes  or  by  virtue  of  his 
use  and  improvement  of  the  claim  for  other 
than  prospecting,   mining  or  processing 
operations  or  uses  incidental  thereto  since 
under  the  Surface  Resources  Act  of  1955  a 
claimant  of  a  claim  located  thereafter  has  no 

right  to  use  the  surface  for  other  purposes 
prior  to  patent. 

United  States  v.    New  Jersey  Zinc  Company, 

A-30782  (June  21,    1967)  74  1.  D.  IS 

Under  the  Department's  rules  governing  Govern- 
ment contests  against  mining  claims,  a  con- 

testee is  required  to  ansv  er  within  30  days 
after  he  is  served  with  a  copy  of  the  contest 
complaint,  and  where  he  fails  to  file  an  answer 
the  allegations  of  the  complaint  will  be  taken 
as  admitted,  and  the  mining  claim  which  is  the 
subject  of  the  contest  may  properly  be  declared 
null  and  void  without  a  hearing. 

United  States  v.   Owen  O.   Roberts,   A-30825 

(Nov.    3,    1967) 

United  States  v.    Lawrence  R„   Powell  et 
A -306 14  (Nov.   21,    1%6> 

Although  a  contestee  in  a  mining  claim  contest 
brought  by  the  United  States  has  the  privilege 
to  be  represented  by  and  aided  by  legal  coun- 

sel, he  has  no  right  under  the  Constitution,  the 
Administrative  Procedure  Act,  or  otherwise 

to  have  the  Gove'rnment  provide  such  counsel 
for  him  when  he  claims  he  is  financially  unable 
to  bear  the  costs  of  a  contest  proceeding. 

United  States  v.   Orion  L.    Fenton,  A-30621 
(Jan.    9.    1967  ) 

In  an  administrative  proceeding  to  determine  the 
validity  of  a  mining  claim,  there  is  no  denial 
of  due  process  for  lack  of  representation  by 
proper  legal  counsel 

United  States  v.   Charles  D.   U  Jeanne  D.   Haas. 
A-30654  (Feb.    16,    1967) 

The  issuance  of  a  final  certificate  on  a  mining  claim 
does  not  preclude  the  United  States  from  inquiry 
into  the  validity  of  the  claim. 

United  States  v.   Stephen  B.   Milisich,   A-30720 
(Apr.   13,   1967) 

The  fact  that  a  mining  claim  is  located  in  a 
national  forest  does  not  qualify  the  rights  of 
the  locator  in  any  way  or  increase  the 
mineral  values  required  to  be  shown  in  a 
mining  contest,   but,   because  the  land  on 
which  the  claim  is  situated  is  known  to  be  val- 

uable for  purposes  other  than  mining,  the 
Department  requires  clear  and  convincing 
evidence  of  the  values  that  are  claimed  in 
order  to  establish  the  validity  of  the  claim. 

It  is  the  duty  of  a  mining  claimant  whose  claim 
is  being  contested  to  keep  discovery  points 

available  for  inspection  by  Government  miner- 
al examiners,  and  an  examiner  has  no  duty 

either  to  rehabilitate  discovery  points  or  to 
explore  beyond  the  current  workings  of  the 

mining  claimant  in  an  effort  to  verify  a  pur- 
ported discovery. 

United  States  v.   Thomas  C.   Wells,  A- 30805 
(Jan.    8,    1968) 

The  requirement  of  the  Departmental  regulation 
that  service  of  a  contest  complaint  be  made  on 
every  contestee  is  satisfied  by  service  at  an 
address  which  the  mineral  locator,  whose 
claim  is  being  contested,  has  named  in  his 
mineral  patent  application  as  his  post  office 
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mailing  address  for  the  mineral  patent  appli- 
cation proceedings. 

Upon  death  of  a  mineral  patent  applicant  prior  to 
the  service  upon  him  of  a  contest  complaint, 
service  must  be  made  upon  his  heirs  or  the 
legal  representative  of  his  estate  and  service 

at  the  deceased  applicant's  address  of  record 
is  not  binding  upon  his  successors. 

United  States  v.  Robert  N.  Johnson  et  al.  ,   A-30828 
(Jan.    29,    1968) 

Under  the  Department's  rules  governing  Govern- 
ment contests  against  mining  claims,   where 

an  answer  to  a  complaint  is  filed  late  the  alle- 
gations of  the  complaint  will  be  taken  as  ad- 

mitted by  the  contestee  and  the  case  decided 
without  a  hearing  by  the  land  office,   and  the 
rules  will  not  be  waived  to  permit  acceptance 
of  an  answer  which  is  not  filed  until  after  the 

issuance  of  a  decision  holding  the  contestee  in 
default  because  he  failed  to  file  an  answer. 

United  States  v.    Harold  H.   Hunter,  A-30872 
Feb.    21,    1968) 

The  Government  is  not  obligated  to  prove  affirma- 
tively in  a  mining  contest  either  that  the  land 

claimed  is  nonmineral  or  that  no  discovery  of 
a  valuable  mineral  deposit  within  the  limits  of 
the  claim  has  been  made;  when  a  Government 
mineral  examiner  testifies  that  he  has  exam- 

ined a  mining  claim  and  has  found  no  workings 
and  no  evidence  of  the  existence  of  a  mineral 

deposit,   a  prima  facie  case  of  no  discovery 
has  been  made  and,   if  unrebutted,  will  warrant 

a  finding  that  there  has  been  no  discovery. 

United  States  v.    Frank  Coston,   A-30835 

The  Government  is  not  obligated  to  prove  affirm- 
atively in  a  mining  contest  either  that  the  land 

claimed  is  nonmineral  or  that  no  discovery -of 
a  valuable  mineral  deposit  within  the  limits  of 
a  mining  claim  has  been  made;  when  a  Govern- 

ment mineral  examiner  testifies  that  he  has 
examined  a  mining  claim  and  has  found  no 
mineralization  to  sample,  a  prima  facie  case 
of  no  discovery  has  been  made  and,   if  unrebut- 

ted, will  warrant  a  finding  that  there  has  been no  discovery. 

Where  a  contest  is  brought  against  a  mining  claim 
on  the  ground  of  lack  of  discovery,   after  the 
Government  has  made  a  prima  facie  showing 
that  there  has  not  been  a  discovery,  the  burden 
of  proof  is  upon  the  contestee  to  show  by  a 
preponderance  of  the  evidence  that  a  discovery 
has  been  made. 

United  States  v.   Adam  J. 
(Mar.    5,    1968) 

Flurry,   A-30887 

(Feb.    23, 

The  Government  is  not  obligated  to  prove  affirma- 
tively in  a  mining  contest  either  that  the  land 

claimed  is  nonmineral  or  that  no  discovery  of 
a  valuable  mineral  deposit  within  the  limits  of 
the  claim  has  been  made;  when  a  Government 
mineral  examiner  testifies  that  he  has  exam- 

ined a  mining  claim  and  all  of  the  workings 
thereon  without  finding  evidence  of  the  existence 
of  p  mineral  deposit,   a  prima  facie  case  of  no 
discovery  has  been  made  which  is  not  vitiated 
solely  by  the  fact  that  the  mining  claimant  was 
not  invited  to  be  present  during  the  examination 
and  which  can  only  be  rebutted  by  a  showing, 

by  a  preponderance  of  the  evidence,  that  a 
valuable  mineral  deposit  has  been  discovered. 

United  States  v.    Esther  R.   Smith,  A' 
(Mar.    29,    1968) 

Mining  claims  are  properly  declared  null  and 
void  on  the  basis  of  charges  asserted  in  a 
government  contest  complaint  where  an 
amended  answer  filed  by  the  contestee  can 
reasonably  be  interpreted  only  as  a  request 
that  a  hearing  on  the  charges  be  dismissed  and 
that  the  claims  be  invalidated  for  a  lack  of 
discovery. 

Dorothy  Meyer  Long,  A-30821  (Feb.    28,   1968) 

Where  a  contest  is  brought  against  a  mining  claim 
on  the  ground  of  lack  of  discovery,  after  the 
Government  has  made  a  prima  facie  showing 
that  there  has  not  been  a  discovery,   the  burden 
of  proof  is  upon  the  contestees  to  show  by  a 
preponderance  of  the  evidence  that  a  discovery 
haS  been  made. 

United  States  v.    David  L.    King,  A-30867 
(Feb.    28,    1968) 

Where  the  evidence  relating  to  the  marketabil- 
ity of  deposits  of  minerals  of  widespread 

occurrence  is  inconclusive  and  is  lacking  in 

factual  data,  the  case  will  be  remanded  for 
further  hearing  to  develop  the  facts  essential 
to  a  meaningful  determination. 

United  States  v.   Gene  DeZan  et  al.  ,  A-30515 
(July  1,   1968) 

Where  mining  claims  have  been  declared  ru)'  and 
void  because  of  the  contestee's  failure  to 
answer  a  complaint  and  the  contestee  thereaftei 
appeals  on  the  ground  that  the  complaint  was 
framed  on  the  basis  of  a  former  rule  of  dis- 

covery which  had  in  fact  been  changed  by  an 

appellate  court  at  the  time  the  contest  was 
initiated  but  the  contestee  was  not  apprised  of 
it,    the  contestee  will  not  be  relieved  of  its 
default  where  subsequent  to  its  appeal  the  de- 

cision of  the  appellate  court  is  reversed  by 
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the  Supreme  Court  and  the  law  of  discovery 
which  previously  existed  is  affirmed. 

United  States  v.    Southern  Nevada  Disposal 
Service,   Inc.  ,     A-30896  (July  25,    1968) 

MINING  CLAIMS— Cont inued 

CONTESTS  — Cont  inued 
on  the  part  of  the  United  States  of  a  present 
discovery  on  the  claim. 

Marvel  Mining  Company  v.  Sinclair  Oil  and  Gas 
Company  et  al.  ,  United  States  v.  Marvel  Mining 
Company,   A-30871  (Dec.    30,    1968)     75  I.  D.  407 

Where  a  Government  contest  is  brought  against  a 
limestone  placer  mining  claim  located  prior  to 
July  23,   1955,  charging  that  no  discovery  has 
been  made  because  the  minerals  cannot  be 
marketed  at  a  profit  and  that  an  actual  market 
has  not  been  shown  to  exist,  the  charges  cannot 
be  properly  construed  as  raising  the  issue  of 
whether  a  valid  discovery  of  a  common  variety 
of  limestone  had  been  made  prior  to  July  23, 
1955,  where  no  evidence  was  offered  on  that 
issue  at  the  hearing,   where  that  issue  was  not 
adverted  to  by  either  party,  and  where  the  con- 
testee  asserts  that  he  can  prove  that  the  depos- 

its could  have  then  been  marketed  at  a  profit; 

however,  where  the  contestee's  offer  of  proof 
is  insufficient  to  show  that  the  materials  could 
have  been  marketed  at  a  profit  as  of  July  23, 
1955,  the  case  will  not  be  remanded  for  a  further 
hearing  on  this  issue  in  the  absence  of  an  offer 
of  meaningful  proof. 

United  States  v.   Harold  Ladd  Pierce.   A-30537 
(Aug.   30,    1968)  75  I.  D.   255 

The  Government  is  not  obligated  to  prove  affirma- 
tively in  a  mining  contest  either  that  the  land 

claimed  is  nonmineral  or  that  no  discovery  of  a 
valuable  mineral  deposit  within  the  limits  of 
the  claim  has  been  made;  when  a  Government 
mineral  examiner  testifies  that  he  has  examin- 

ed the  exposed  workings  on  a  claim,  that  he 
has  taken  mineral  samples  from  points  suggest- 

ed by  a  representative  of  the  mining  claimant 
as  demonstrating  the  best  values  found  on  the 
claim,   and  that  he  has  found  no  evidence  of  the 

existence  of  a  valuable  mineral  deposit,   a 
prima  facie  case  of  no  discovery  had  been  made 
and,   if  unrebutted  by  competent  evidence  that 

minerals  of  sufficient  value  to  meet  the  require- 
ments of  a  discovery  have  been  found,   will 

warrant  a  finding  that  there  has  not  been  a  dis- covery. 

United  States  v.    Mrs. 

(Dec.    30,    1968) 
Frances  Swain,  A-30926 

The  fact  that  a  charge  in  a  mining  contest  complaint 
may  not  adequately  raise  an  issue  does  not 
vitiate  a  decision  which  rests  upon  that  issue 
where  the  contestee  examined  and  cross-exam- 

ined witnesses  on  it,  the  record  demonstrates 
that  he  was  aware  that  the  issue  was  important 
to  the  resolution  of  the  contest,  and  he  has  not 
demonstrated  that  he  has  been  prejudiced  by 
the  inartistic  allegations  of  the  complaint. 

United  States  v.    Harold  Ladd  Pierce,  A-30564 
(Aug.   30,    1968)  75  1.  D.  270 

Where  a  mining  claimant  fails  to  file  an  answer  to 
a  Government  contest  complaint  charging  that 
he  has  not  made  a  discovery  on  his  claim,   the 
charge  will  be  taken  as  admitted  and  the  claim 
declared  null  and  void. 

United  States  v.   Sheldon  E.    Evans,   A-30923 
(Sept.    30,    1968) 

In  a  private  contest  initiated  by  a  mining  claimant 
to  determine,   as  between  himself  and  an  oil 
and  gas  lessee,  the  right  to  leasable  minerals 
within  the  limits  of  a  mining  claim,  it  is  in- 

cumbent upon  the  mining  claimant  to  show  that 
a  discovery  was  made  upon  the  claim  at  a  time 
when  such  discovery  would  vest  in  him  a  righi. 
to  the  leasable  minerals,  and  if  he  is  unable  to 
sustain  this  burden,   the  contest  is  properly 
dismissed  notwithstanding  any  acknowledgment 

Evidence  tendered  on  appeal  to  the  Secretary  of 
the  Interior  after  a  hearing  has  been  held  in  a 
Government  mining  contest  case  cannot  be 

considered  and  weighed  with  the  evidence  pre- 
sented at  the  hearing  in  making  a  decision  on 

the  merits  of  the  contest  since  the  record 

made  at  the  hearing  constitutes  the  sole  basis 
for  decision;  however,   such  evidence  may  be 
considered  in  determining  whether  there  is  any 
justification  for  ordering  a  further  hearing  in 
the  case  and  where  it  appears  that  most  of  the 
evidence  pertains  to  a  discovery  on  a  portion 
of  a  claim  which  has  been  appropriated  for  a 

roadway  by  the  Forest  Service  and  the  remain- 
ing evidence  is  insufficient  to  indicate  a  dis- 

covery on  the  remaining  portions  of  the  claim, 
a  new  hearing  is  not  warranted. 

United  States  v.    Bess  May  Lutey  et  al.  ,   A-30927 
(Mar.    4,    1969)  76  I.  D.  37 

A  Government  mineral  examiner  has  no  duty  to  do 
discovery  work  on  a  mining  claim  but  merely  to 
investigate  the  claim  to  determine  whether  a 
discovery  has  been  made;  therefore,  testimony 
by  an  examiner  that  he  examined  a  mining  claim 
and  the  workings  thereon  but  found  no  evidence 
of  a  valuable  mineral  deposit  is  sufficient  to 
establish  a  prima  facie  case  by  the  Government 
as  to  the  invalidity  of  the  claim. 

The  technical  exclusionary  rules  of  evidence  ap- 
plied in  court  proceedings  need  not  be  followed 
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in  administrative  hearings;  therefore,   the  fact 
that  hearsay  evidence,   consisting  primarily  of 
assay  reports,  was  presented  by  both  parties 
in  a  Government  contest  together  with  other 
evidence  is  no  reason  for  changing  a  decision 

invalidating  a  mining  claim  which  is  sustainable 
even  without  such  evidence. 

United  States  v.    Lawrence  W.   Stevens  et  al. 

A-30980  (Mar.    24,    1969)  76  I.  D.  56 

The  Government  is  not  obligated  to  prove  affirma- 
tively in  a  mining  contest  either  that  the  land 

claimed  is  nonmineral  in  character  or  that 

no  discovery  of  a  valuable  mineral  deposit 
within  the  limits  of  a  mining  claim  has  been 

made,   and  the  Government's  mineral  exam- 
iners are  under  no  obligation  either  to  re- 

habilitate discovery  points  or  to  explore  be- 
yond the  current  workings  of  a  mining  claimant 

in  attempting  to  verify  a  claimed  discovery; 
where  a  Government  mineral  examiner  testi- 

fies that  he  has  sampled  the  exposed  workings 
on  a  claim  without  finding  significant  mineral 
values  and  that  he  observed  no  other  minerali- 

zation to  sample,   a  prima  facie  case  of  no 
discovery  has  been  made,  and  the  burden  is 
thereafter  upon  the  mining  claimant  to  show 
by  a  preponderance  of  the  evidence  that  a 
discovery  has  been  made. 

United  States  v.   Bryan  Gould,  A-30990 
(May  7,    1969) 

Where  a  mining  claimant  has  conveyed  his  claims 
to  another  and  is  subsequently  unsuccessful  in 
a  court  action  to  recover  the  claims,  he  has  no 
such  title  to  or  interest  in  the  land  in  the  claims 
as  would  entitle  him  to  initiate  a  private  contest 
to  invalidate  claims  held  by  his  grantee  in  the 
area  where  his  former  claims  were  situated. 

J.  Bryant  Kasey  fc  Mary  Ann  Kasey  v.    Molybdenum 
Corporation  of  America,  A- 3 1006  (June  10,    1969) 

A  determination  of  the  validity  of  a  mining  claim 
in  a  contest  proceeding  against  a  mineral  patent 
application  or  other  contest  proceeding  attack- 

ing the  validity  of  the  claim  where  there  are  no 
statutory  limitations  as  to  the  effect  of  the  pro- 

ceeding is  conclusive  as  to  the  validity  of  the 
claim  and  of  any  rights  asserted  to  the  claim 
in  a  verified  statement  filed  in  a  proceeding 
under  section  7  of  the  Multiple  Mineral  Devel- 

opment Act;  therefore,    action  on  a  claimant's 
verified  statement  will  be  suspended  pending  a 

final  determination  as  to  the  effect  of  a  previ- 
ous contest  proceeding  against  the  claims  and 

the  extent  of  the  claimant's  interests  in  the 
claims,    where  a  court  action  is  brought  challeng- 

ing the  effect  of  such  a  contest  proceeding. 

Energy  Resources  Technology  Land,   Inc., 
A-30311-C     (July  25,    1969) 
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The  failure  of  a  mining  claimant  to  answer  a  com- 
plaint in  a  Government  contest  properly  results 

in  taking  a  default  against  him;  he  cannot  rely 
on  an  answer  filed  by  a  coclaimant  which  does 
not  purport  to  be  on  his  behalf. 

United  States  v.   Curtis  Holcomb  et  al.  ,  A- 31 01 9 

(Aug.    21.    1969)  ~ 

Where  mining  claimants  have  failed  to  show  by  a 
preponderance  of  the  evidence  at  a  hearing  that 
they  have  found  mineral  deposits  of  sufficient 
quantity  and  quality  to  be  marketable  at  a  profit, 
they  will  be  afforded  an  opportunity  to  have  a  new 
hearing  where  it  is  possible  that  greater  quanti- 

ties of  minerals  in  fact  existed  at  the  time  or 
were  exposed  later  and  that  favorable  marketing 
conditions  existed  or  developed  later. 

United  States  v.    Paul 
(Nov.   25,   1969) 

Dessieuxetai,.  A-31016 

In  a  Government  contest  brought  against  a  group  of 
limestone  placer  mining  claims  located  after 

July  23,    1955,   on  the  charge  that  a  discovery  of 
a  valuable  mineral  deposit  has  not  been  made 
within  the  limits  of  any  of  the  claims,   the  charge 
is  properly  construed  as  raising  the  issue  of 
whether  or  not  the  material  found  on  the  claims  is 
a  common  variety  of  stone  where  it  is  clear  that 
the  mining  claimant  understood  this  issue  to  be 
one  of  the  grounds  for  the  contest  prior  to  the 
commencement  of  the  contest  hearing,   where  a 

prehearing  conference  was  granted  for  the  ex- 
press purpose  of  clarifying  any  question  as  to  the 

meaning  of  the  charge  stated  in  the  complaint, 
and  where  the  claimant  was  prepared  to  and  did 
submit  evidence  at  the  hearing  on  the  issue. 

United  States  v.   Chas.    Pfizer  fc  Co.,   Inc.,   A-31015 
(Dec.    29,    1969)    76    I.  D.    331 

A  Government  motion  on  an  appeal  to  the  Secretary 

by  mining  claimants  to  dismiss  contest  proceed- 
ings against  two  mining  claims  will  be  granted 

without  prejudice  and  a  Bureau  order  remanding 
those  proceedings  withdrawn  where  it  appears 
that  the  evidence  at  a  hearing  did  not  specifically 
relate  to  the  claims  and  there  is  no  useful  pur- 

pose at  this  time  for  such  further  proceedings. 

United  States  v.   Clark  County  Gravel,   Rock  and 
Concrete  Company,   A-31025      (Mar.   27,    1970) 

Where  a  contest  is  brought  against  a  mininc  claim 
on  the  ground  of  lack  of  discovery,   after  the 
Government  has  made  a  prima  facie  showing  that 
there  has  not  been  a  discovery,   the  burden  of 
proof  is  upon  the  contestees  to  show  by  a  prepon- 

derance of  the  evidence  that  a  discovery  lias  been made. 

United  States  v.   Ernest  Higbee  et   al.,   A-31063 
(Apr.    1,    1970) 
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Where  land  embracing  mining  claims  and  a  mill  site 
has  been  condemned  by  the  Navy  for  use  as  a 
gunnery  range,   the  Department  of  the  Interior  has 
jurisdiction  to  determine  if  the  mining  claims 
were  validated  by  a  discovery  of  a  valuable  min- 

eral deposit  at  the  time  of  the  taking  and  if  the 
requirements  of  the  law  as  to  mill  sites  were  sat- 

isfied; it  has  no  jurisdiction  over  questions  con- 
cerning any  monetary  compensation  for  the  taking. 

United  States  v.   Ray  L.   Steven  et  al. ,   A-31052 
(May  13,    1970) 

Where,  pursuant  to  a  departmental  decision,  mining 
claimants  have  requested  a  further  hearing  in  a 
contest  proceeding  to  submit  additional  evidence 
to  show  they  have  a  valid  discovery  on  mining 
claims,  a  further  hearing  will  be  ordered  where 
the  claimants  indicate  that  they  will  be  prepared 
to  submit  evidence  critical  to  a  final  determina- 

tion of  the  validity  of  their  claims. 
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to  deny  the  allegations  of  the  complaint  and, 
therefore,   the  allegations  of  the  complaint  are 
taken  as  admitted. 

United  States  v.   Willie  Walker, 
(Sept.    24,   1970) 

1   IBLA  29 

United  States  v.   Paul  B. 
(Supp.)  (Way  20.   1976) 

Dessieux  et  al. ,   A-31016 

Where  information  developed  after  a  Departmental 
decision  holding  a  mining  claim  invalid  indicates 
that  it  may  have  been  based  upon  inaccurate  evi- 

dence, the  prior  decision  will  be  set  aside  and 
the  case  remanded  for  an  administrative  review 

of  the  patent  application  in  the  light  of  the  actual 
situation. 

United  States  v.    Frank  and  Wanlta  Melluzzo, 
et  al..   1   IBLA  37    (Oct.    7.    1970)      77    I.D.    172 

The  fact  that  a  mining  claim  may  at  one  time  have 
been  found  to  be  a  valid  claim  does  not  estop  the 
Department,   under  the  principle  of  res  judicata, 
from  bringing  adverse  proceedings  against  the 
claim  when  an  application  for  patent  to  the  claim 
is  filed. 

Where  a  contest  is  brought  against  a  mining  claim  on 
the  ground  of  lack  of  discovery,  after  the 
Government  has  made  a  prima  facie  showing  that 
there  has  not  been  a  discovery,  the  burden  of 
proof  is  upon  the  contestees  to  show  by  a  prepon- 

derance of  the  evidence  that  a  discovery  has  been 
made. 

The  fact  that  a  charge  in  a  mining  contest  complaint 
may  not  adequately  raise  an  issue  does  not  vitiate 
a  decision  which  rests  upon  that  issue  where  the 
contestee  examined  and  cross-examined    wit- 

nesses on  it,  the  record  demonstrates  that  he  was 
aware  that    the  issue  was  important  to  the  resolu- 

tion of  the  contest,   and  he  has  not  demonstrated 
that  he  has  been  prejudiced  by  the  inartistic 
allegations  of  the  complaint. 

United  States  v.  J.  R.  Osborne  et  al. ,   A- 31 030 
(May  26,    1970)  77  I.D.   83 

Where  a  hearing  examiner's  decision  that  a  mining 
claim  was  validated  by  a  discovery  of  a  valuable 
building  stone  deposit  marketable  prior  to  and 
subsequent  to  the  act  of  July  23,    1955,   is  not  sup- 

ported by  a  preponderance  of  the  evidence,  the 
decision  must  be  overturned  in  that  respect  and 
the  claim  declared  invalid. 

United  States   v.     Clarence  T  Stevens     and  Mary  D. 
Stevens,    A-31088  (May  26.    1970)  77  I.D.    97 

A  mining  claim  is  properly  declared  null  and  void 
when  the  contestee  responds  to  a  Government 
complaint  charging  a  lack  of  discovery  and  non- 
mineral  character  of  the  land  within  the  time  re- 

quired for  filing  an  answer  but  the  response  fails 

United   States  v.   H.    B-  Webb.    1   IBLA  67 
(Oct.    15,   1970) 

A  mining  claim  is  properly  declared  null  and  void 
when  the  contestee  failed  to  answer  timely  a  Gov- 

ernment contest  complaint  which  charged  that 
there  had  not  been  a  valid  discovery  within  the 
claim,   and  the  complaint  and  regulations  provide 
that  failure  to  answer  within  30  days  will  be  tak- 

en as  an  admission  of  the  allegations  in  the  com- 

plaint. 
United  States  v.   George  Ernsbarger.   1   IBLA  83 
(Oct.    29,   1970) 

In  an  administrative  proceeding  to  determine  the 
validity  of  a  mining  claim,   due  process  consists 
of  notice  and  opportunity  for  hearing,    and  it  suf- 

fices if  the  claimant  is  afforded  the  opportunity 
to  be  present  and  heard.   The  procedure  followed 
by  the  Department  of  the  Interior  in  the  initiation, 
prosecution,   and  deciding  of  mining  contest  cases 
is  in  compliance  with  the  Administrative  Proce- 

dure Act,    5U.S.C.   sec.    551  et^seq.    (Supp.   V, 
1965-69). 

United  States  v.   William  A.  McCall  and  R.   J. 
Kaltenborn.   1   IBLA  115   (Nov.    25,   1970) 

Where  a  Government  contest  is  brought  in  1963 
against  sand  and  gravel  placer  mining  claims 
located  before  1955  on  charges  that  no  discov- 

ery has  been  made  because  the  minerals  cannot 
be  marketed  at  a  profit  and  that  an  actual 
market  has  not  been  shown  to  exist,    the  charges 
are  properly  construed  as  raising  the  issue  of 
whether  a  valid  discovery  of  a  common  variety 
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of  sand  and  gravel  was  made  prior  to  July  23, 
1955,   particularly  where  the  contestees  ex- 

pressly alleged  in  their  answer  to  the  complaint 
that  materials  from  the  claims  were  marketed 
at  a  profit  prior  to  that  date  and  both  parties 
submitted  evidence  bearing  upon  that  question  at 
the  hearing. 

United    States  v.    Nell   Stewart,   et  al. 
(Dec.    9,    1970) 

1    IBLA  161 

The  Government's  mineral  examiners  are  under  no 
obligation  either  to  rehabilitate  discovery  points 
or  explore  beyond  current  workings  of  a  mining 
claimant  in  attempting  to  verify  a. claimed  dis- 

covery.  When  a  mining  claimant  charges  the 
Government's  examiners  failed  to  examine  a 

working  which  should  have  been  examined,   it  is 
incumbent  upon  the  claimant  to  show  mineraliza- 

tion of  significant  value  has  been  exposed  at  that 

point. 
United   States  v.    Frank  W.   Whitenack.   1   IBLA  156 
(Dec.    9,   1970) 

In  a  mining  claim  validity  proceeding,   a  Govern- 
ment mineral  examiner  only  has  the  duty  to  ex- 

amine the  v/orkings  on  a  mining  claim  to  verify 
whether  an  alleged  discovery  of  a  valuable  min- 

eral deposit  has  been  made;  he  does  not  need  to 

sample  beyond  the  claimant's  discovery  points 
or  do  work  to  establish  a  discovery  for  the 
claimant. 

United  States  v.Hines  Gilbert  Gold  Mines 
/Ompany , 1   IBLA  296  (Feb.    25,    1971) 

It  is  the  duty  of  a  mining  claimant  whose  claim  is 

being  contested  to  keep  discovery  point9  avail- 
able for  inspection  by  Government  mineral 

examiners,    and  an  examiner  has  no  duty  either 
to  rehabilitate  discovery  points  or  to  explore 
beyond  the  current  workings  of  the  mining 
claimant  in  an  effort  to  verify  a  purported 
discovery. 

United  States  of  America  v.    Herbert  H.    Mullin. 
Pearl  F.    Mullin,    C.    A.    Gussman,    2  IBLA   133 

(Apr.    7.    1971) 

The  technical  exclusionary  rules  of  evidence  applied 

in  court  proceedings  need  not  be  followed  in  ad- 
ministrative hearings;  therefore,   the  fact  that 

hearsay  evidence,   consisting  of  an  assay  report, 
was  received  by  the  Hearing  Examiner  in  a  Gov- 

ernment contest,      together  with  other  evidence, 
is  no  reason  for  changing  a  decision  which  is 
sustainable  even  without  such  evidence. 

Testimony  by  a  Government  mineral  examiner  that 
he  examined  a  mining  claim  and  the  workings 
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thereon  but  found  no  evidence  of  a  valuable 

mineral  deposit  is  sufficient  to  establish  a  prima 
facie  case  by  the  Government  as  to  its  right  to 
use  and  manage  the  surface  of  the  claim. 

United  States  v.    A.    P.    Jones,    2  IBLA  140 

(Apr.   8.    1971) 

A  mining  claim  is  properly  declared  invalid  and 
patent  application  therefor  is  properly  rejected 
where  the  Government  establishes  a  prima 
facie  case  of  lack  of  discovery,   and  the  con- 
testee  presents  no  direct  or  rebuttal  evidence. 

United  States  v.    Maurice  E.    Jones,    2  IBLA  237 

(Apr.    30,    1971) 

The  regulations  which  provide  that  a  contestee  must 
file  his  answer  to  a  contest  complaint  within  30 
days  of  service,    failing  which  the  allegations  of 
the  complaint  will  be  taken  as  admitted,   and 
which  require  the  manager  to  decide  the  case 
without  a  hearing  are  mandatory,   and  the  Secre- 

tary is  without  authority  to  waive  the  rules  to  per- 
mit the  late  filing  of  an  answer. 

United  States  v.    Nelson  E.    Divine  et  al.  , 
2  IBLA  258  (May  10.    1971) 

In  s  government  mining  contest,   where   the   con- 
testant has  made  a  prima  facie   showing  of    lack 

of  discovery,    the  burden  of   producing  prepon- 
derating evidence  of   the  existence  of   a  valuable 

mineral   deposit   sufficient   to  support   a  discovery 
is  upon   the   claimant,   and  he   cannot   secure  a 
determination   that   the   claim  is   valid  merely  by 

attempting  to  discredit  and   impeach   the  govern- ment's witnesses. 

United  States  v.    Wayne  Winters  d/b/a  Piedras  Del 
Sol  Mining  Company,  2  IBLA  329  (June  2,    1971) 

78  I.D.    193 

Where  a  contest  is  brought  by  the  Government  against 

a  mining  claim,  its  burden  of  proof  extends  only  to 
going  forward  with  sufficient  evidence  to  establish 
s  prima  facie  case;  the  burden  then  shifts  to  the 
contestee  to  show  by  a  preponderance  of  the  evidence 
that  his  claim  is  valid. 

United  States  of  America  v.  Elkhorn  Mining 

Company,  2  IBLA  383  (June  28,  1971) 

Under  the  Department's  regulations  governing 
government  contests  against  mining  claims, 
where  an  answer  to  a  complaint  is  filed 

even  one  day  late,  the  allegations  of  the 
complaint  will  be  taken  as  admitted  by  tre 
contestee  and  the  case  will  be  decided 

without  a  hearing  by  the  land  office  manager. 

United  States  v.  Ray  L.  Pruett  &  Freida  C . 

Pruett,  3  IBLA  23  (July  15,  1971) 
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A  notion  by  a  contestee   to  stay  all  proceed- 
ings  in  a  contest  because   of   the    filing  of 

a  mineral  patent   application   for   the   same 
lands   embraced   in   the   contest   proceedings, 
and   assertedly  based   upon   the  holding  of 
the   land   for   the   period  of    time   prescribed 
by   the  State  statute   of  limitations   for 
adverse   possession  will  be   denied,   since 
that   patent   application  cannot  breathe  new 
life  into   the  mining   claims  and   mill   sites 
at   issue  in   the   contest   proceedings. 

United  States  v.    Richard  P.    Haskins  et  al.  , 
3  IBLA  77  (July  30.    1971) 

Where   a  Government   contest   complaint   charges 
a  lack  of   discovery  and  a  contestee    responds 
within   the   time   required    for   filing   an  answer 
but   the   response   fails    to  deny    the   allega- 

tions  contained   in   the   complaint,    the  alle- 
gations will  be    taken  as   admitted   and   the 

mining  claims  will  be  declared   null   and 
void. 

United  States  v.    Irvin  Nielsen  et  al.  , 
3  IBLA  53  (July  30,    1971) 

In  a  government  mining  contest,  where  the  con- 
testant had  made  a  prima  facie  showing  of  lack 

of  discovery,  the  burden  of  producing  prepon- 
derating evidence  of  the  existence  of  a 

valuable  mineral  deposit  sufficient  to  support 

a  discovery  is  upon  the  claimant,  and  he  can- 
not secure  a  determination  that  the  claim  is 

valid  merely  by  attempting  tq  discredit  the 

government's  witness. 

Testimony  by  a  government  mineral  examiner  that 
he  examined  a  mining  claim  and  the  workings 
thereon  but  found  no  evidence  of  a  valuable 

mineral  deposit  is  sufficient  to  establish  a 
prima  facie  case  by  the  government  of  lack  of discovery. 

The  fact  that  the  complaint  in  a  mining  content 
described  the  claim  as  being  in  the  wrong 

range  does  not  vitiate  a  decision  holding  the 
claim  null  and  void  where  there  was  no  con- 

fusion as  to  the  land  Involved,  the  contestee 
and  the  mineral  examiner  had  been  on  the  claim 

together,  and  there  is  no  showing  of  prejudice 
to  the  contestee. 

United  States  v.  L.  B.  McGulre.  4  IBLA  307 
(Feb.  4,  1972) 

Where  a  Government  contest  complaint  against 

a  mill  site  claim  contains  charges  which, 
if  proved,  would  render  the  claim  invalid, 
and  the  contestees  fail  to  file  a  timely 
answer  to  the  complaint,  the  allegations 
of  the  complaint  will  be  taken  as  admitted 
by  the  contestees  and  the  claio  is  properly 
declared  null  and  void  by  the  land  office 

manager  under  the  Department's  regulations 
governing  such  contests,  which  allow  no 

exception  for  appellant's  alleged  reasons 
of  illness  and  misplacement  of  contest 
complaint. 

United  States  v.  Alfred  W.  Storer  and 

3  IBLA  151  (Aug.  30, Cecile  C.  Storer, 
1971) 

In  a  mining  contest  when  the  Government  has 

established  a  prima  facie  case  that  there 
has  not  been  a  discovery  of  a  valuable 
mineral  deposit  within  a  mining  claim,  the 
claimant  then  has  the  burden  of  proof  to 
show  with  a  preponderance  of  the  evidence 
that  a  discovery  has  been  made. 

McKenzie,  4  IBLA  97 United  States  v.  Howard  S, 

(Nov.  19,  1971) 

A  mining  claim  is  properly  declared  invalid 
where  the  Government  establishes  a  prima 
facie  case  of  lack  of  discovery,  and  the 
contestee  presents  no  direct  or  rebuttal 
evidence. 

iiniUi. States  v.  Dulbart  G.  Oxford.  Dorothy  M. 
Oxford,  4  IBLA  236  (Jon.  10,  1972) 

Where  the  land  occupied  by  mining  claims  Is 
subsequently  withdrawn  from  all  forms  of 
exploration,  location  and  entry  under  the 
mining  laws,  evidence  obtained  thereafter 

by  drilling,  sampling  and  other  exploratory 
activities  cannot  be  considered  for  any 
purpose  other  than  the  extent  to  which  such 

geological  investigations  may  tend  to  sup- 
port an  assertion  that  valuable  deposits  of 

minerals  had  been  physically  disclosed 
within  the  boundaries  of  each  of  the  claims 

prior  to  that  date.  I.e..  the  qualifying 
discovery  must  have  been  made  prior  to 
the  date  of  the  withdrawal. 

United  States  \ 

5  IBLA  62  (Mar. 

Gunslght  Mlnlnp,  Company. 

1,  1972) 

To  establish  a  prima  facie  case  and  to  meet 

its  burden  of  proof,  in  a  mining  contest, 
the  government  is  not  required  to  negate 
all  the  proofs  of  discovery.  The  government 
can  meet  its  burden  by  competent  testimony 
that  there  has  been  no  discovery  of  a  valuable mineral  deposit. 

Where  the  Government  mineral  examiner  conducted 
his  examination  of  contested  claims  under  a 
misapprehension  that  the  mineral  deposit  on 
the  claims  was  not  locatable,  the  case  will 
be  remanded  so  that  a  proper  examination  of the  claims  may  be  made. 

United  States  v.  Henrietta  Bunkowskj  and  Andrew 

Julius  Bunkowskl.  S  tri  a  in?  fu.r     •»  }n-,^   
79  I.D.  43 

If  upon  raview  of  the  record  of  contest 

proceedings  it  is  evident  that  stipu- 
lations of  fact  by  the  partiea  to  the 
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proceeding  are  insufficient  to  support 
the  finding  previously  made  that  the 
mining  claimants  have  satisfied  the 
requirements  of  the  mining  laws  and  are 
entitled  to  a  patent  for  the  claims,  a 
hearing  will  be  ordered  to  receive  and 
develop  additional  evidence  on  the  Issues 
in  the  contest  complaint. 

The  Secretary  of  the  Interior  may  inquire 
into  all  matters  vital  to  the  validity 
of  mining  claims  at  any  time  before  the 
passage  of  legal  title,  and,  where  it  is 
evident  upon  review  of  the  record  of  contest 
proceedings  that  stipulations  of  fact  by 
the  parties  are  insufficient  to  support  a 
finding  previously  made  that  the  mining 
claimants  have  satisfied  the  requirements 
of  the  mining  laws  and  are  entitled  to  a 
patent  for  the  claims,  may  order  a  hearing to  receive  and  develop  additional  evidence 
on  the  issues  in  the  contest  complaint. 

When  parties  to  a  mining  contest  request  that 
the  contest  be  determined  solely  on  the  basis 
of  stipulated  facts,  the  stipulated  facts 
must  be  read  as  a  whole  and  each  fact  Interpreted 
with  reference  to  the  whole,  and  any  final 

determination  must  be  based  upon  the  prepon- 
derance of  the  evidence . 

United  States  v.  Ideal  Cement  Co..  Inc.. 
5  IBLA  235  (Mar.  23,  1972)  79  I.D.  117 

Where  a  Government  contest  complaint  against 
a  mining  claim  contains  charges  which,  if 
proved,  would  render  the  claim  invalid,  and 
the  contestee  falls  to  file  a  timely  answer 
to  the  complaint,  the  allegations  of  the 
complaint  will  be  taken  as  admitted  by  the 
contestee  and  the  claim  is  properly  declared 
null  and  void  by  the  land  office  manager 

under  the  Department's  regulations  governing 
such  contests,  which  allow  no  exception  for 

appellant's  alleged  reasons  of  mistake, Inadvertence  and  excusable  neglect. 

United  States  v.  Robert  B.  Salnberg,  5  IBLA  270 
(Mar.  31,  1972) 

A  mining  claim  is  properly  declared  invalid 
where  the  Government  establishes  a  prima 

facie  case  of  lack  of  discovery,  and  the 
contestee  does  not  show  by  a  preponderance 
of  evidence  that  the  claim  is  valid. 

United  States  of  America  v.  Charles  W.  Kohl 

and  Cora  A.  Kohl.  5  IBLA  298  (Apr.  13,  1972) 

It  is  the  duty  of  a  mining  claimant  whose 
claim  is  being  contested  to  keep  discovery 

points  available  for  inspection  by  Govern- 
ment mineral  examiners,  and  an  examiner 

has  no  duty  either  to  rehabilitate  dis- 
covery points  or  to  explore  beyond  the 

current  workings  of  the  mining  claimant 

in  an  effort  to  verify  a  purported  dis- 
covery . 

MINING  CLAIMS— -Cont inued 

CONTESTS  —Continued 

In  a  mining  contest  when  the  Government  has 
established  a  prima  facie  case  that  there 
has  not  been  a  discovery  of  a  valuable 
mineral  deposit  within  a  mining  claim, 

the  claimant  then  has  the  burden  of  proof 
to  show  by  a  preponderance  of  the  evidence 
that  a  discovery  has  been  made. 

An  assay  report  which  is  not  supported  by 
evidence  as  to  who  took  the  sample 
assayed,  where  it  was  taken,  and  what 
procedures  were  followed  cannot  be  given 
substantial  evidential  weight. 

Where  the  Government's  witness  has  a  univer- 
sity degree  in  mining  engineering  and 

experience  in  examining  property  and 
determining  the  mineral  values,  he  may 
be  found  to  be  an  expert  witness  who  is 
qualified  to  state  his  opinion  with 
respect  to  whether  a  prudent  man  would 
undertake  development  of  a  mine  on  min- 

ing claims  he  has  examined. 

United  States  v.  Rav  Guthrie  et  al., 
5  IBLA  303  (Apr.  14,  1972) 

Under  Che  Department  rules  governing  govern- 
ment contests  against  mining  claims,  a 

contestee  is  required  to  answer  within 
30  days  after  he  is  served  with  a  copy  of 
the  contest  complaint,  and  where  he  falls 
timely  to  file  an  answer  to  the  allegations 
of  Che  complaint,  they  will  be  taken  as 
admitted  and  the  mining  claim  which  is 

subject  of  the  contest  is  properly  declared 
null  and  void  without  a  hearing  where  one 
of  Che  charges  in  the  complaint  alleges  no 
discovery  of  a  valuable  mineral  deposit. 

United  States  v.  Melvln  McCormick,  5  IBLA  382 
(Apr.  28,  1972)  79   I.D.  155 

Is  s  Government  contest  against  a  mining  claim 
where  the  Government  has  shown  that  the  small 
market  for  dolomite  useful  for  metallurgical 

purposes  Is  being  met  by  more  competitive 

sources  than  Che  claim,  the  contestee  then 

has  che  burden  of  proof  to  show  by  s  prepon- 
derance of  the  evidence  that  the  dolomite 

could  be  marketed  at  a  profit  for  such 

purposes . A  mining  claim  for  dolomite  it.   properly  de- 
clared null  and  void  where  it  is  concluded 

that  Chere  was  noc  a  sufficient  market  for 
metallurgical  and  other  uncommon  variety 
uses  for  the  dolomite  'o  justify  the  costs 
of  mining  Che  claim  aciely  for  such  uses. 

United  States  v.  Richard  M. 

(May  10,  1972) 

Lease,  6  IBLA  11 79  I.D.  379 
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Vhcre  mlalr.g  claims  were  located  ir.  1933  upon 
lands  which  were  reported  to  be  valuable 
for  Mineral  Leasing  Act  minerals,  and  the 

classification  is  disputed  by  the  mining 
claimant,  the  mining  clains  may  not  be 
declared  void  ab  initio,  but  the  validity 
of  a  mining  claim  will  be  determined  by 
a  contest  proceeding. 

Long  Beach  Salt  Company,  6  IBLA  50  (May  17,  1972) 

In  a  government  mining  contest,  where  the  contes- 
tant made  a  prima  facie  showing  of  lack  of  dis- 

covery, the  burden  of  producing  preponderating 
evidence  of  the  existence  of  a  valuable  mineral 

deposit  sufficient  to  support  a  discovery  is 
upon  the  claimants . 

United  States  of  America  v.  Raymond  Bass, 
Yecketal. ,  6  IBLA  113  (June  5,  1972) 

Betty 

A  mining  contestee  is  the  true  proponent  under  the 
Administrative  Procedure  Act  that  his  claim  is  valid 
and,  therefore,  has  the  burden  of  overcoming  the 

the  Government's  prima  facie  case  of  no  discovery 
with  a  preponderance  of  the  evidence. 

A  statement  made  in  a  Bureau  appeal  decision  which 
does  not  accurately  reflect  one  evidentiary  fact 

does  not  establish  that  the  decision's  other  find- 
ings were  erroneous,  and  this  Board  will  sustain  the 

Bureau' s  determination  that  mining  claims  are  invalid 
where  the  entire  record  supports  that  conclusion. 

United  States  v.  Glen  S.  Gunnfet  al.,  7  IBLA  237 
(Sept.  15,  1972)  79  I.D.  588 

A  determination  of  invalidity  of  Interests  in 
mining  claims  is  effective  where  made  as  the 
result  of  contest  proceedings  wherein  all  the 
parties  in  interest  were  properly  served  and 

no  appeal  was  taken. 

Determinations  of  invalidity  of  interests  in 
mining  claims  are  of  no  effect  when  the 
determinations  were  the  result  of  contest 

proceedings  wherein  the  complaints  were  not 
served  on  the  holders  of  such  interests. 

United  States  Smelting  Refining  and  Mining  Company 
v.  Tell  Ertl  et  al..  6  IBLA  253  (June  28,  1972) 

The  claimant  does  not  meet  his  burden  to 
establish  the  existence  of  a  valuable 

mineral  deposit  by  showing  the  claim  to 
have  been  valuable  in  the  past. 

The  Government  has  the  initial  burden  of 

establishing  a  prima  facie  case  that  the 
claim  is  invalid.  The  contestee  must 

then  prove  by  a  preponderance  of  the 
evidence  that  the  claim  is  valid. 

Gabbs  Exploration  Company.  United  States  Smelting 
Refining  &  Mining  Company.  7  IBLA  318  (Sept.  25, 

1972) 

The  Government  Is  not  obligated  to  affirmatively 
prove  that  the  land  in  a  mining  claim  is  non- 
mineral  or  that  no  discovery  exists;  if  the  Gov- 

ernment's mineral  examiner  testifies  that  he  ex- 
amined a  mining  claim  and  found  no  evidence  of  a 

valuable  mineral  deposit,  the  Government  has  es- 

tablished a  prima  facie  case  of  lack  of  discovery. 

In  a  mining  contest  when  the  Government  has  estab- 
lished a  prima  facie  case  that  there  has  not  been 

a  discovery  of  a  valuable  mineral  deposit  within 
a  mining  claim,  the  burden  of  proof  then  shifts  to 
the  mining  claimants  to  show  by  a  preponderance 
of  the  evidence  that  a  discovery  has  been  made. 

When  determining  the  reasonabllity  of 
developing  a  mining  claim  the  prudence 
of  the  claimant  Is  not  at  issue,  and  the 

"prudence"  referred  to  in  Castle  v.  Womble 
Is  not  measured  by  the  way  in  which  he  con- 

serves his  limited  economic  means. 

United  States  v.  Calla  Mortenson,  et  al., 
7  IBLA  123  (Aug.  21,  1972) 

A  claimant  must  show  his  mining  claim  is 
valuable  for  minerals  at  the  time  of  a  con- 

test against  the  claim.   Evidence  of  sales 

of  minerals  three  decades  ago  does  not  es- 
tablish the  present  existence  of  a  dis- 

covery. 

United  States  v.  Cecil  R.  Blomquist.  Administrator  of 
the  Estats  of  Frank  Blomquist,  et  al. ,  7  IBLA  351 
(Sept.  28,  1972) 

In  a  contest  against  the  validity  of  a 
mining  claim,  the  Government  need  only 
establish  a  prima  facie  case  that  no 

discovery  of  a  valuable  mineral  deposit 
has  been  made  within  the  limits  of  the 
claim;  the  burden  of  proof  is  then  upon 
the  claimant  to  show  with  a  preponderance 
of  the  evidence  that  the  requisite  dis- 

covery has  been  made. 

United  States  v.  Joseph  P.  McKay  (a/k/a 

Joseph  P.  McKay,  Jr.),  8  IBLA  42  (Oct.  12, 

United  States  v.  Anton  M.  Ozanich,  Jr.,  and 
Jo  Ann  M.  Ozanich,  7  IBLA  144  (Aug.  29,  1972) 

A  mining  claimant  has  not  been  denied  due  process 
when  his  claims  are  contested  assertedly  because  a 
permit  has  been  granted  to  a  museum  to  perform 
archaeological  work  under  the  Antiquities  Act,  and 
where  there  was  some  prehearing  newspaper  publicity 
that  the  contest  was  being  instituted  but  the  claim- 

ant does  not  show  that  there  was  any  unfairness  in 
the  contest  proceeding  itself. 

When  the  government  contests  a  mining  claim, 
it  has  only  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a 

prima  facie  case.   The  burden  then  shifts 
to  the  claimant  to  show  by  a  preponderance 
of  the  evidence  that  his  claim  is  valid. 
The  Government  is  not  obligated  to  prove 
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affirmatively  either  that  the  land  claimed 
is  nonmineral  in  character  or  that  no  dis- 

covery of  a  valuable  mineral  deposit  within 
the  limits  of  a  mining  claim  has  been  made, 

and  the  government's  mineral  examiners  are 
under  no  obligation  either  to  rehabilitate 
discovery  points  or  to  explore  beyond  the 
current  workings  of  a  mining  claimant  in 
attempting  to  verify  a  claimed  discovery. 
Where  a  government  mineral  examiner  tes- 

tifies that  he  has  sampled  the  exposed 
workings  on  a  claim  without  finding  suf- 

ficient mineral  values  and  that  he  observed 

no  other  mineralization  to  sample,  a  prima 
facie  case  of  no  discovery  has  been  made, 
and  the  burden  is  thereafter  upon  the 
mining  claimant  to  show  by  a  preponderance 
of  the  evidence  a  discovery  has  been  made. 

United  States  v.  F.  E.  Gray  and  Mrs.  F.  E.  Gray, 
8  IBLA  96  (Nov.  6,  1972) 

A  mining  claim  is  properly  declared 

invalid  where  the  government  estab- 
lishes a  prima  facie  case  of  lack 

of  discovery,  and  the  contestee 
does  not  show  by  a  preponderance 
of  evidence  that  the  claim  is 
valid. 

United  States  v.  Curtis  h.  Springer,  et  al. 
8  IBLA  123  (Nov.  14,  1972) 

In  a  government  mining  contest,  where  the 
contestant  made  a  prima  facie  showing  of 

a  lack  of  discovery,  the  burden  of  pro- 
ducing preponderating  evidence  of  the 

existence  of  a  valuable  mineral  deposit 
sufficient  to  support  a  discovery  is  upon 
the  claimants. 

United  States  v.  Benjamin  L.  Taylor  and 
Martha  L.  Taylor,  8  IBLA  264  (Dec.  4,  1972) 

A  mining  claim  Is  properly  declared  null  and 
void  when  contestee  fails  to  answer  timely 

a  government  contest  complaint  which 
charged  that  there  had  not  been  a  discov- 

ery within  the  claim,  and  the  complaint 
and  regulation  provide  that  failure  to 
answer  within  30  days  will  be  taken  as 
an  admission  of  the  allegations  of  the 
complaint. 

United  States  v.  Frank  A.  Spauldlng  and 
Wallace  Spauldlng,  8  IBLA  297  (DecT  6,  1972) 

It  is  the  obligation  of  a  mining  claimant 
whose  claim  is  being  contested  to  keep 
discovery  points  available  for  inspection 
by  Government  mineral  examiners,  and  an 
examiner  has  no  duty  either  to  rehabili- 

tate discovery  points  or  to  explore  beyond 
the  current  workings  of  the  mining  claim- 

ant in  an  effort  to  verify  a  purported 
discovery. 

In  a  mining  contest  when  the  Government  has 
established  a  prima  facie  case  that  there 
has  not  been  a  discovery  of  a  valuable 

mineral  deposit  within  a  mining  claim,  the 

claimant  then  has  the  burden  of  proof  to 

show  by  a  preponderance  of  the  evidence 
that  a  discovery  has  been  made. 

An  assay  report  which  is  not  supported  by 
evidence  as  to  who  took  the  sample  assayed, 

where  it  was  taken,  and  what  procedures 

were  followed  cannot  be  given  substantial 
evidential  weight. 

United  States  v.  George  Avgeris,  8  IBLA  316 

(Dec.  7,  1972) 

Appellant's  request  for  an  opportunity  to 
obtain  new  evidence  for  a  further  hearing 

in  a  mining  claim  contest  will  be  denied 
where  there  has  been  no  tender  of  proof 

which  would  tend  to  establish  a  valid 
discovery. 

United  States  v.  Llovd  O'Callaghan.  Sr.  et  al, 8  IBLA  324  (Dec.  8,  1972)         79  i.d.  689 

The  Government  may  initiate  a  contest  to 
determine  the  validity  of  mining  claims. 
Its  delay  in  bringing  a  contest  after  a 

mineral  patent  application  has  been 
filed  cannot  serve  as  a  substitute  for 

a  discovery  by  the  applicant  necessary 

to  validate  a  claim,  nor  does  the  appli- 
cant's holding  the  claims  for  many  years 

prior  to  the  filing  of  the  application 
obviate  the  necessity  of  evidence  of  a discovery . 

Failure  of  a  mineral  examiner  to  notify  a 
claimant  of  a  field  examination  is  not 

a  sufficient  reason  in  a  subsequent  con- 
test against  mining  claims  to  disqualify 

the  Government's  evidence  of  the  examin- 
ation and  sampling,  especially  where  the 

field  examination  was  of  sites  previously 

identified  in  joint  examinations  con- 
ducted with  the  claimant. 

United  States  v. 
(Dec.  8,  1972) 

E.  Roy  Grlgg,  8  IBLA  331 

     79  I.D.  682 

The  issuance  of  a  final  certificate  to  a 

mining  claim,  or  a  determination  of  the 
status  of  the  claim  under  section  5  of 

the  Surface  Resources  Act,  30  U.S.C. 
§  613  (1970),  does  not  preclude  the 
Department  from  challenging  the  validity 
of  the  claim  in  a  subsequent  proceeding  on 

any  ground  it  may  deem  appropriate,  since 
until  the  moment  patent  is  issued  the 
Department  retains  jurisdiction,  after 
adequate  notice  and  upon  proper  oppor- 

tunity for  hearing,  to  adjudicate  the 
validity  of  mining  claims  on  the  public 

lands. 

The  provisions  of  section  8(c)  of  the  Admini- 
strative Procedure  Act,  5  U.S.C.  I  557(c) 

(1970) ,  prescribing  findings  and  conclusions 
on  all  "the  material  issues  of  fact,  law, 

or  discretion  presented  on  the  record," 
with  "the  appropriate  rule,  order,  sanc- 

tion, relief,  or  denial  thereof,"  and  the 
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regulations  governing  contest  proceedings 
Involving  mining  claims,  43  CFR  4.425-8(b) 
(1972),  do  not  require  that  an  Administra- 

tive Law  Judge  make  a  ruling  on  a  charge 
in  a  contest  complaint  that  land  Is  non- 
mineral  in  character,  where  he  rules  on 
another  issue  which  is  dispositive  of  the 
controversy. 

In  a  mining  contest  when  the  Government  has 
established  a  prima  facie  case  that  there 
has  not  been  a  discovery  of  a  valuable 
mineral  deposit  within  a  mining  claim, 
claimant  then  has  the  burden  of  showing 

with  a  preponderance  of  the  evidence  that 
a  discovery  has  been  made. 

United  States  v.  Nettle  G.  Harper, 
8  IBLA  357  (Dec.  12,  1972) 

Government  mineral  examiners  have  no  affirma- 
tive duty  to  search  for  indications  of  a 

discovery  on  a  mining  claim;  nor  do  they 
have  a  duty  to  go  beyond  examining  the  dis- 

covery points  of  a  claimant.   Their  function 
is  to  examine  the  discovery  points  made 
available  by  a  claimant  and  to  verify,  if 
possible,  the  claimed  discovery. 

United  States  v.  Humboldt  Placer  Mining 
Company  and  Del  De  Rosier,  8  IBLA  407 
(Dec.  20,  1972)  79  i.D.  709 

In  a  Government  contest  inquiring  into  the 
validity  of  mining  claims,  a  finding  of 
lack  of  discovery  of  a  valuable  mineral 
deposit  determines  that  the  claims  are 

invalid,  and  an  Administrative  Law  Judge 

errs  after  making  such  a  finding  in  refus- 
ing to  declare  such  claims  to  be  invalid 

or  null  and  void  and  in  dismissing  the 

Government's  contest  complaint. 

United  States  v.  Cascade  Ornamental  Building 
Stone,  Inc.,  et  al.,  8  IBLA  447  (Dec.  29,  1972) 

To 'establish  a  prima  facie  case  and  to  meet 
its  burden  of  proof  in  a  mining  contest, 
the  Government  is  required  only  to  show 

by  competent  evidence  that  there  has  been 
no  discovery  of  a  valuable  mineral  deposit. 

In  a  Government  mining  contest  where  the 
contestant  has  made  a  prima  facie  showing 

of  a  lack  of  discovery  the  burden  of  pro- 
ducing evidence  of  the  existence  of  a 

valuable  mineral  deposit  sufficient  to 

support  discovery  is  upon  the  claimants 
and  where  no  evidence  is  introduced  it 

is  proper  to  declare  the  claim  null  and 
v.  id. 

States  v.  Alarco  (formerly  Mena Uni 

Mining  and  Exploration  Co., 
(Jan.  10,  1973) 

Inc.),  9  TBLA  1 

favorable  showing  of  bona  fides  in 
development  is  recognized  as  one  of 
the  factors  which  can  serve  to  demon- 

strate the  marketability  of  a  mineral 

from  a  particular  deposit,  but  develop- 
ment is  not  a  requirement  of  the  law  and 

the  fact  of  development  or  nondevelop- 
ment  is  merely  evidentiary,  the  test 
being  whether  the  present  capability 
of  profitably  extracting  the  mineral 
exists,  and,  where  location  was  barred 
after  a  given  date,  whether  the  mineral 
coald  have  been  extracted  and  removed 

profitably  prior  to  the  critical  date. 

United  States  v.  Urban  Harenberg  et  al . , 
9  IBLA  77  (Jan.  16,  1973) 

To  establish  a  prima  facie  case  and  to  meet 
its  burden  of  proof  in  a  mining  contest, 
rhc  government  is  required  only  to  show 

by  competent  evidence  that  there  has  been 
no  discovery  of  a  valuable  mineral  deposit. 

Un ited  States  v.  Charleston  Stone  Products, 
In. .  9  IBLA  94  (Jan.  18,  1973) 

Ir.  a  mining  contest  when  the  Government  has 
established  a  prima  facie  case  that  there  has 
not  been  a  discovery  of  a  valuable  mineral 
deposit  within  a  mining  claim,  the  claimant 
then  has  the  burden  of  proof  to  show  with  a 

preponderance  of  the  evidence  that  a  discovery 
has  been  made. 

United  States  v.  W.  G.  Nickol  and  Eva  Rose  Nickol, 
9  IBLA  117  (Jan.  23,  1973) 

A  mineral  examiner  witness  for  the  Forest 

Service  in  a  Government  contest  against  a 

mining  claim  is  not  disqualified  as  a  wit- 
ness nor  is  his  credibility  discredited 

merely  because  he  is  an  employee  of  that 

agency  and  has  recommended  that  the  contest 
be  brought,  and  the  contestee  merely  asserts, 
without  substantiation,  that  he  is  being 
discriminated  against. 

Part  of  the  ultimate  burden  of  proof  borne  by 

a  claimant  in  a  mining  claim  validity  deter- 
mination is  the  burden  to  establish  the 

existence  and  extent  of  the  mineral  deposit. 

United  States  v.  Vernon  J.  Zerwekh,  9  IBLA  172 
(Jan.  29,  1973) 

Surface  patentees  under  the  Stock-Raising 
Homestead  Act  of  1916  have  an  adverse  inter- 

est sufficient  to  bring  a  private  contest 
against  allegedly  invalid  mining  claims 

which  threaten  to  destroy  the  value  of  the 

surface  of  their  patented  lands. 

The  burden  of  proof  is  on  the  mining  claimant 
to  show  by  a  preponderance  of  the  evidence 
that  the  test  of  discovery  has  been  met. 

When  in  a  direct  proceeding  against  a  mining 
claim  it  is  found  that  no  discovery  has 
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been  made,  the  claim  cannot  survive  as  a 

valid  claim  even  though  the  decision  deter- 
mining that  no  discovery  had  been  made  did 

not  specifically  so  state. 

Cabot  Sedgwick  et  al.  [Contestants)  v.  B.  H. 
Callahan  [Contested,  9  IBLA  216  (Jan.  31.  1973) 

The  Bureau  of  Land  Management  must  name  the 

Forest  Service,  United  States  Department 

of  Agriculture,  as  an  adverse  party  in  all 
decisions  which  pertain  to  contests  of  mining 
claims  in  the  national  forests. 

Roy  Jones,  10  IBLA  112  (Mar.  9, 

1973) 

A  civil  action  in  a  federal  district  court 

condemning  a  mining  claim  for  a  leasehold 
by  the  Department  of  the  Navy  is  not  res 

judicata  to  a  subsequent  contest  challeng- 

ing the  validity  of  a  claim  prior  to  the 
condemnation . 

United  States  v.  Lester  E.  Martin,  9  IBLA  236 

(Feb.  1,  1973) 

The  United  States,  acting  by  and  through  the 
Secretary  of  the  Interior,  is  lawfully 
empowered  to  initiate  a  contest  pursuant 
to  the  Adminstrative  Procedure  Act  for  the 

purpose  of  determining  the  validity  of  any 

unpatented  mining  claim(s)  located  on  fed- 
erally owned  lands,  and  where,  upon  the 

hearing  of  such  contests,  the  Government 
makes  a  prima  facie  showing  of  invalidity 
which  is  unrefuted  by  the  contestees,  the 
Administrative  Law  Judge  is  obliged  to 
hold  the  claim(s)  to  be  null  and  void,  and 

this  procedure  does  not  violate  constitu- 
tional guarantees  of  due  process,  the 

General  Mining  Law  or  the  Administrative 
Procedure  Act.   Presentation  of  the  contes- 

tant's case  by  counsel  employed  by  the 
Forest  Service  is  not  an  illegal  transfer 
of  the  authority  of  the  Secretary  of  the 
Interior. 

United  States  v.  Richard  W.  Dummar  et  al., 
9  IBLA  308  (Feb.  13,  1973) 

mining  claim  is  properly  declared  invalid 
where  the  Government  establishes  a  prima 
facie  case  of  lack  of  discovery,  and  the 
contestee  does  not  show  by  a  preponderance 
of  evidence  that  the  claim  is  valid. 

United  States  v.  Dewey  Dotson  and  C.L.  Wilkey. 
10  IBLA  146  (Mar.  26,  197  3) 

In  a  Government  contest  against  the  validity 
of  a  mining  claim,  a  finding  of  lack  of 

discovery  determines  that  the  claims  are 
invalid  and  the  Administrative  Law  Judge 

errs  in  refusing  to  declare  it  invalid 
even  if  the  contestant  does  not  request 
such  a  declaration. 

United  States  v.  Ernest  R.  Terry  and  Otto  R. 
Stocker,  10  IBLA  158  (Mar.  26,  19  7  3) 

Where  a  Government  contest  complaint 

against  mining  claims  contains  charges 
which,  if  proved,  would  render  the 
claims  invalid,  and  the  contestees 
fail  to  file  a  timely  answer  to  the 

complaint  in  accordance  with  Depart- 
mental regulations,  the  allegations 

of  the  complaint  will  be  taken  as 

admitted  by  the  contestees  and  the 

claims  are  properly  declared  null  and 
void.  This  rule  will  be  adhered  to 
in  all  cases  involving  late  filings 

of  contest  answers,  except  in  extra- 

ordinary circumstances. 

A  mining  claim  located  on  land  not  open  to 
mineral  entry  at  the  time  of  the  mining 
claim  location  is  void  ab  initio  and  may 

be  declared  so  without  a  hearing.  However, 

that  is  true  only  if  there  is  no  dispute 
as  to  the  facts  underlying  the  determination 
of  the  invalidity. 

W.  J.  M.  Mining  and  Development  Company,  10  IBLA  1 
(Feb.  20,  1973) 

The  owner  of  a  patented  stock-raising  homestead 
in  which  the  minerals  have  been  reserved  to 

the  United  States  or  of  a  grazing  lessee 
under  sec.  15,  Taylor  Grazing  Act,  has  a 
sufficient  adverse  interest  under  43  CFR 

4.450-1  (1972)  to  initiate  a  contest  against 
a  raining  claimant  alleging  lack  of  discovery 
of  valuable  minerals. 

Albert  Thomas  et  ux. .  (Contestees)  v.  Sam  A. 
DeVilbiss.  et  ux. .  (Contestants).  10  IBLA  56 
(Feb.  28,  1973) 

James.  D.  Lindsay  et 10  IBLA  238  (Apr.  9,  1973) 

A  mining  claimant  is  the  proponent  of  the 

validity  of  his  claim  under  the  Administra- 
tive Procedure  Act,  5  U.S.C.  S§  551  et  seq. 

(1970) ,  and  has  the  burden  of  overcoming 

by  a  preponderance  of  evidence  the  Govern- 
ment's prima  facie  case  of  failure  to 

comply  with  the  location  requirements  of 
the  mining  law  and  of  lack  of  discovery  of 
a  valuable  mineral  deposit. 

Despite  the  fact  that  the  Government's  wit- 
nesses were  not  present  on  each  claim  in 

contest,  their  testimony  taken  with  the 
testimony  of  the  principal  contestee, 

called  as  part  of  the  Government's  case 
in  chief,  may  be  sufficient  to  establish 
a  prima  facie  case  that  the  mining  claims 
are  invalid. 
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When  a  mining  claimant  has  failed  to  answer 

a  complaint  in  a  mining  contest ,  the  alle- 
gations are  deemed  admitted  under  43  CFR 

4.450-7  and  the  Manager  will  decide  the 
case  without  a  hearing. 

When,  pursuant  to  43  CFR  4. 450-7,. a  Manager 
has  decided  a  mining  contest  against  a 
defaulting  contestee  and  no  timely  appeal 
was  taken  therefrom,  a  late  appeal  will 
be  dismissed  under  43  CFR  4.411(b). 

A  defaulting  contestee  cannot  rely  on  an 

answer  filed  by  a  co-claimant  when  such 
answer  never  purported  to  be  on  the  defaul- 

ting contestee *s  behalf. 

A  mining  claimant  is  not  denied  due  process 
merely  because  of  prehearing  publicity 
where  he  fails  to  show  that  there  was  any 

unfairness  in  the  contest  proceeding  it- 
self. 

The  failure  of  the  Government  to  contest 

other  unpatented  mining  claims  in  a  given 
area  cannot  support  a  charge  of  discrimina- 

tion when  a  mining  claimant  fails  to  show 

that  such  action  was  arbitrary  or  preju- 
diced his  rights  in  any  way. 
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common  knowledge  and  experience,  or  to  the 

physical  facts,  has  no  probative  force  or 
value  and  is  insufficient  to  support  a 
finding.   Mere  unfounded  surmise  or  con- 

jecture will  not  suffice,  regardless  of  the 
expert  qualifications  of  the  witness. 

United  States  v.  Mrs.  H.  R.  Wells  et  al.. 
11  IBLA  253  (June  26,  1973) 

The  Department  of  the  Interior  has'  been  granted 
plenary  power  in  the  administration  of  the 
public  lands.   Until  the  issuance  of  a  patent, 

legal  title  to  a  mining  claim  remains  in  the 
Government,  and  the  Department  has  power, 
after  proper  notice  and  upon  adequate  hearing, 
to  determine  the  validity  of  the  claim.   Due 
process  in  such  a  case  implies  notice  and  an 
opportunity  for  a  hearing,  but  it  does  not 
require  that  the  hearing  be  in  the  court  or 
forbid  an  inquiry  and  determination  by  the 

Department . 

In  a  mining  contest  a  matter  not  charged  in  the 
complaint  cannot  be  used  as  a  ground  to  find 
a  claim  invalid  unless  it  has  been  raised  at 

the  hearing  and  the  contestee  has  not  objected. 

United  States  v.  Merle  I. 
11  IBLA  53  (May  29,  1973) 

Zweifel  et  al. United  States  v.  Northwest  Mine  and  Milling  Inc., 

and  Thomas  A.  Bridges,  11  IBLA  271  (June  27,  1973) 

In  a  contest  of  the  validity  of  a  mining 

claim,  located  for  a  common  variety  of 
mineral  prior  to  July  23,  1955,  the 
absence  of  any  development  of  the  claim 

or  any  sales  of  the  minerals  for  legiti- 
mate purposes  may  raise  a  presumption 

that  the  value  of  the  minerals  was  not 

then  sufficient  to  justify  the  cost  of 
their  extraction,  processing  and  delivery 

in  competition  with  other  available  sup- 
plies, and  the  failure  of  the  contestee 

to  rebut  such  a  presumption  by  credible 
evidence  showing  that  the  materials  could 
have  been  extracted  and  marketed  at  a 

profit  will  support  a  holding  that  the 
claim  is  invalid. 

United  States  v.  Urban  Harenberg.  et  al.  ,  11  IBI.A 
153  (June  14,  1973) 

A  mining  claim  is  properly  declared  invalid 
where  the  Government  has  made  a  prima  facie 
showing  that  there  has  not  been  a  discovery 
and  the  contestee  does  not  meet  his  burden 

of  proof  by  showing  the  existence  of  a  dis- 
covery by  a  preponderance  of  the  evidence. 

United  States  v.  Paul  C.  Poncla.  et  al . , 
11  IBLA  302  (June  28,  1973) 

Where  the  Government  appeared  and  presented  evidence 
at  a  hearing  conducted  in  a  contest  proceeding 
challenging  the  validity  of  certain  mining  claims, 
and  the  contestee  after  ample  notice  failed  to 

appear  at  the  hearing,  the  Administrative  Law 
Judge  properly  rendered  a  decision  based  on  the 
record  made  at  the  hearing. 

United  States  v.  N.  A.  Whittaker,  Muriel  Whlttaker, 
and  Howard  Whittaker,  12  IBLA  279  (Aug.  3,  1973) 

In  a  mining  claim  contest  the  Government  bears 
only  the  burden  of  presenting  sufficient 
evidence  to  establish  a  prima  facie  case, 
whereupon  the  burden  shifts  to  the  claimant 
to  show  by  a  preponderance  of  the  evidence 
that  the  claim  is  valid.   But  where  on  appeal 
it  appears  that  a  further  hearing  would  be 
productive  of  more  complete  evidence  needed 
for  a  proper  resolution  of  the  case,  the 
Board  of  Appeals  sua  sponte  will  remand  the 
case  to  the  Administrative  Law  Judge. 

Opinion  evidence  is  entitled  to  weight  only 
when  consistent  with  probability  and  reason, 
and  a  conclusion  contrary  to  reason,  or  to 

It  is  not  necessary  for  the  Government  to  prepare 
an  environmental  impact  statement  before  issuing 

a  patent  to  a  mining  claim,  as  the  patenting  of 

a  mining  claim  is  not  a  "major  Federal  action" within  the  ambit  of  section  102  of  the  National 

Environmental  Policy  Act,  42  U.S.C.  §  4332  (1970). 

United  States  v.  Kosanke  Sand  Corporation  (On  Recon- 
sideration), 12  IBLA  282  (Aug.  3,  1973)    80  I.D.  538 

Where  a  prima  facie  case  rests  upon  the  establish- 
ment of  a  negative  fact,  but  the  other  party  has 

peculiar  knowledge  or  control  of  the  evidence  as 
to  such  matter,  the  burden  rests  upon  him  to 
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produce  such  evidence  of  sufficient  weight  and 
credibility,  and  failing,  the  negative  will  be 

presumed  to  have  been  established.   This  prin- 
ciple applies  in  a  mining  claim  contest  to  the 

extent  that  where  the  Government  has  made  a 

prima  facie  case  of  nonmarketability ,  and  the 
contestee  only  testifies  that  he  made  sales  but 
fails  to  buttress  that  testimony  with  specific 

data  as  to  the  sales  or  provide  corroborating 
evidence  thereof,  he  will  be  deemed  to  have 

failed  in  his  burden  of  proof. 

United  States 
1973) 

L.  Block,  12  IBLA  393  (Aug.  28, 

80  l.D.  571 

The  United  States  may  contest  the  validity  of  any 
mining  claim  on  federally  owned  lands.   The  proper 

forum  for  such  a  proceeding  is  a  contest  held  be- 
fore an  Administrative  Law  Judge. 

When  the  Government  contests  a  mining  claim  it  bears 

only  the  burden  of  going  forward  with  sufficient 

evidence  to  establish  a  prima  facie  case;  the  bur- 
den of  going  forward  then  shifts  to  the  claimant  to 

show  by  a  preponderance  of  the  evidence  that  his 
claim  is  valid. 

When  a  government  mineral  examiner  testifies  that  he 

has  examined  the  exposed  workings  on  a  claim  with- 
out finding  sufficient  mineral  values  to  support 

the  discovery  of  a  valuable  mineral  deposit,  a 

prima  facie  case  of  lack  of  discovery  has  been 

made;  the  Government's  mineral  examiner  is  not 
obliged  to  explore  beyond  the  current  workings 
of  a  mining  claimant  in  attempting  to  verify  a 
discovery. 

United  States  v.  James  A.  Woolsey  et  al. , 
13  IBLA  120  (Sept.  25,  1973) 

The  Department  of  the  Interior  has  the  power,  after 

proper  notice  and  upon  adequate  hearing,  to  deter- 
mine whether  a  mining  claim  is  valid,  and,  if  it 

be  found  invalid,  to  declare  it  void. 

The  basis  of  a  valid  mining  location  for  both  placer 
and  lode  claims  is  discovery  of  a  valuable  mineral 
deposit  within  the  claim  area. 

Although  the  United  States  has  assumed  the  burden  of 
presenting  a  prima  facie  case  of  invalidity  in  a 
mining  contest,  the  claimant  must  then  show  his 
claim  is  valid  by  a  preponderance  of  the  evidence. 

Where  the  claimant  shows  the  presence  of  some  gold 

within  mining  claims,  but  does  not  prove  by  a  pre- 
ponderance of  the  evidence  that  a  person  of  ordinary 

prudence  would  be  Justified  in  the  further  expend- 
iture of  his  labor  and  means  with  a  reasonable  pros- 

pect of  success  in  developing  a  valuble  mine,  his 
claim  is  invalid  for  lack  of  discovery. 

It  is  proper  for  a  Government  mineral  expert  to  give 

his  opinion  as  to  whether  mineralization  on  a  min- 
ing claim  warrants  a  prudent  man  to  invest  money 

and  time  with  the  expectation  of  developing  a  valua- 
ble mine. 

United  States  v.  Bradlaner  Enterprises,  Inc.  (D/B/A) , 
Bradlaner  Corporation,  13  IBLA  184  (Sept.  27,  1973) 

It  is  the  duty  of  a  mining  claimant  whose  claim  is 
being  contested  to  keep  discovery  points  availabli 
for  inspection  by  government  mineral  examiners. 
Mineral  examiners  have  no  affirmative  duty  to 
search  for  indications  of  a  discovery  on  a  mining 
claim;  nor  do  they  have  a  duty  to  go  beyond 
examining  the  discovery  points  of  a  claimant. 
Their  function  is  to  examine  the  discovery  points 
made  available  by  a  claimant  and  to  verify,  if 

possible,  the  claimed  discovery. 

United  States  v.  James  M.  Zuber  and  Emily  T.  Zuber. 
13  IBLA  193  (Oct.  3,  1973) 

lere  a  contest  complaint  against  a  mining  claim  cor 
tains  charges  which,  if  proved,  would  render  the 
claim  invalid,  and  the  contestee  fails  to  file  a 

timely  answer  to  the  complaint,  the  allegations  of 
the  comolaint  will  be  taken  as  admitted  by  the  con 
testec  and  the  claim  is  properly  declared  null  and 

void  under  the  Department's  regulations  governing 

such  contests,  which' allow  no  exception  for  appel- 
lant's inadvertance  and  neglect. 

Eugene  A.  Bond  and  Bet 
(Oct.  12,  1973) 

Gene  Burgess,  i  3  )  BI.A  246 

In  a  contest  by  the  United  States  to  determine  the 
validity  of  a  mining  claim,  although  by  practice 
the  United  States  has  assumed  the  burden  of  present 

ing  a  prima  facie  case  of  invalidity,  the  claimant 
has  the  burden  of  showing,  with  a  preponderance  of 
the  evidence,  that  the  claim  is  valid. 

Testimony  by  a  government  mineral  examiner  that  he 
has  examined  a  mining  claim  but  has  found  no  evi- 

dence of  a  valuable  mineral  deposit  is  sufficient 

to  establish  a  prima  facie  case  by  the  Government 
of  lack  of  discovery  of  valuable  minerals. 

A  few  assay  reports  indicating  some  high  mineral  val- 
ues are  not  substantial  evidence  of  a  discovery 

where  there  is  not  adequate  evaluation  and  other 
corroborative  and  probative  evidence  of  a  continuitj 
of  mineralization  in  sufficient  quantity  and  quality 

to  meet  the  prudent  man  test  of  discovery  of  a  val- 
uable mineral  deposit. 

United  States  v.  Ramsher  Mining  and  Engineering  Com- 
pany, Inc.,  13  IBLA  268  (Oct.  24,  1973) 

Government  mineral  examiners  have  no  affirmative  duty 
to  search  for  indications  of  a  discovery  on  a  miniri| 

claim;  nor  do  they  have  a  duty  to  go  beyond  examin- 
ing the  discovery  points  of  a  claimant.  Their  func 

tion  is  to  examine  the  discovery  points  made  avail- 
able by  a  claimant  and  to  verify,  if  possible,  the 

claimed  discovery. 

United  States  v.  William  M.  Goodpaster,  13  IBLA  281 
(Oct.  25,  1973) 

It  is  the  duty  of  a  mining  claimant  whose  claim  is 
being  contested  to  keep  discovery  points  available 
for  inspection  by  government  mineral  examiners. 
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Mineral  examiners  have  no  affirmative  ducy  to  search 
for  indications  of  a  discovery  on  a  mining  claim; 
nor  do  they  have  a  duty  to  go  beyond  examining  the 
discovery  points  of  a  claimant.  Their  function  is 
to  examine  the  discovery  points  made  available  by 
a  claimant  and  to  verify,  if  possible,  the  claimed 
discovery. 

United  States  v.  E.  P.  Bryce  et  al. ,  13  IBLA  340 

(Nov.  14,  1973) 

In  a  contest  of  the  validity  of  a  mining  claim  located 
for  a  common  variety  of  mineral  prior  to  July  23, 
1955,  the  absence  of  any  development  of  the  claim 
or  any  sales  of  the  minerals  may  raise  a  presumption 
that  the  market  value  of  the  minerals  was  not  suffi- 

cient to  justify  the  cost  of  their  extraction,  pro- 
cessing and  delivery.   However,  this  presumption 

may  be  overcome  by  credible  evidence  showing  that 
the  materials  could  have  been  extracted,  removed 
and  marketed  at  a  profit. 

In  a  government  contest  of  -  the  validity  of  a  mining 
claim,  a  showing  which  merely  establishes  that  a 

given  market  is  receiving  an  adequate  supply  of  the 
mineral  in  question  to  meet  the  demand  is  an  insuf- 

ficient basis  upon  which  to  rest  a  conclusion  that 
minerals  from  the  contested  claim  are  not  market- 

able at  a  profit. 

The  marketability  test  requires  the  claimant  to  demon- 
strate that  the  mineral  from  his  specific  claim  is 

capable  of  meeting  the  requirements  of  the  market 

in  terms  of  quality  and  price  and  that  the  quantity 
and  quality  of  the  mineral  and  the  character  of  the 

deposit  are  such  that  he  can  reasonably  expect  to 
supply  this  market  at  a  profit  on  a  sustained  com- 

mercial basis.   However,  this  does  not  require  the 
claimant  to  show  the  existence  of  a  demand  for  the 
material  on  his  specific  claim;  but  a  showing  of 
marketability  may  be  established  by  circumstantial evidence. 

United  States  v.  Lauren  W.  Gibbs  et  al. .  13  IBLA  382 

(Nov.  21,  1973)  ~   

Evidence  tendered  on  appeal  after  a  hearing  in  a  con- 
test against  a  mining  claim  cannot  be  used  in  ren- 

dering a  decision  on  appeal;  such  evidence  of  a 
recent  sale  of  sand  and  gravel  from  the  claim  and 

a  possible  change  in  the  market  can  only  be  used  to 
determine  whether  a  new  hearing  should  be  ordered. 

United  States  v.  A.  E.  Kottinger  et  al. ,  14  IBLA  10 
(Nov.  27,  1973) 

A  mining  claim  contest  initiated  under  the  authority 
of  the  Secretary  of  the  Interior  may  be  prosecuted 
by  counsel  employed  by  the  Department  of  Agriculture 
acting  on  behalf  of  the  Forest  Service  where  such 
action  is  in  accordance  with  a  Memorandum  of 

Understanding  between  the  agencies. 

United  States  v.  Ramsher  Mining  and  Engineering  Com- 
pany, Little  Bear  Canyon  Park,  Intervenor,  14  IBLA  32 

(Dec.  3,  1973) 
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Although  a  milislte  may  be  declared  invalid  when 
its  only  use  is  in  connection  with  a  mining 
claim  which  is  declared  invalid,  a  millsite 
can  be  contested  separately  and  declared 
invalid  when  evidence  establishes  it  is  not 

being  used  for  mining  or  milling  purposes, 
independent  of  the  issue  of  the  validity  of 
the  mining  claim. 

A  millsite  is  used  for  mining  or  milling  purposes 
if  the  use  is  a  function  or  utility  intimately 

associated  with  the  removal,  handling  or  treat- 
ment of  the  ore  from  the  vein  or  lode.   Some 

step  in  or  directly  connected  with  the  process 
of  mining  or  some  feature  of  milling  must  be 

performed. 

An  Administrative  Law  Judge  may  properly  dismiss 
a  millsite  contest  if  the  Government  makes  an 

inadequate  prima  facie  showing  that  the  millsite 
is  invalid  either  as  a  dependent  or  independent 
claim,  and  evidence  shows  use  and  occupation  of 
the  site  for  mining  and  milling  purposes. 

United  States  v.  W.  C.  Dean  and  Mildred  W.  Dean, 
14  IBLA  107  (Dec.  21,  1973) 

A  mining  claim  is  properly  declared  invalid 
where  the  Government  establishes  a  prima 
facie  case  of  lack  of  discovery,  and  the 
contestee  does  not  show  by  a  preponderance 
of  evidence  that  the  claim  is  valid. 

United  States  v.  Houston  Bowman  et  al. ,  14  IBLA 
122  (Dec.  28,  1973) 

Under  43  CFR  4 .450-4(a) (2) ,  a  mining  claim  contest  com- 
plaint which  decribes  the  contested  claims  by  name, 

section,  township,  range,  meridian,  county,  state, 
and  national  forest  and  refers  to  the  book  and  page 

of  the  county  records  in  which  the  location  certifi- 

cates are  recorded  contains  a  "legal  description"  of the  claims. 

A  mining  claim  contest  complaint  is  properly  served 

upon  contestee' s  attorney,  if  and  only  if,  contestee 
has  authorized  such  attorney  to  represent  him  in  the 

contest  proceeding. 

Where  a  Government  mining  claim  contest  complaint  con- 
tains charges  which,  if  proved,  would  render  the 

claims  invalid,  and  contestee  fails  to  file  a  timely 

answer  to  the  complaint  in  accordance  with  Departmen- 
tal regulations,  the  allegations  of  the  complaint 

will  be  taken  as  admitted  by  contestee  and  the  claims 

are  properly  declared  null  and  void. 

United  States  v.  Montezuma  Iron  and  Pigment  Co.  , 
14  IBLA  114  (Dec.  28,  1973) 

Where  a  mining  claimant  shows  the  presence  of 
some  copper  within  his  mining  claims,  but  does 
not  demonstrate  by  a  preponderance  of  evidence 
that  a  person  of  ordinary  prudence  would  be 
justified  in  the  further  expenditure  of  his 
labor  and  means  with  a  reasonable  prospect 
of  success  in  developing  a  valuable  mine, 
his  claim  is  properly  declared  null  and  void 
for  lack  of  a  discovery. 

United  States  v.  Vernon  W.  Clifton,  14  IBLA  146 
(Jan.  9,  1974) 
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When  the  Government  contests  a  mining  claim, 
It  bears  only  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a  prima 
facie  case;  the  burden  then  shifts  to  the 
claimant  to  show  by  a  preponderance  of  the 
evidence  that  a  discovery  has  been  made. 

Where  a  Government  mineral  examiner  testifies 
that  he  has  examined  a  claim  and  found  the 

mineral  values  insufficient  to  support  a  find- 
ing of  discovery,  a  prima  facie  case  has  been 

established. 

Though  a  state  court  may  afford  a  presumption 
of  discovery  to  the  locators  of  a  mining 
claim  in  determining  possession  between  private 
claimants,  such  presumptions  are  in  no  respect 

applicable  to  contests  between  the  Government 
and  the  claimants  to  determine  whether  a  valid 
discovery  has  been  made. 

United  States  v.  Marvin  C.  Ramsey. et  al. 
14  IBLA  152  (Jan.  11,  1974) 

Where  a  party  specially  appears  at  a  contest  hearing 
for  the  purpose  of  challenging  the  Jurisdiction 
of  the  hearing  officer  and  otherwise  declines  to 

participate  in  the  contest  hearing,  the  require- 
ments of  proper  notice  and  an  adequate  opportunity 

for  a  hearing  have  been  met. 

"he  motivation  of  any  government  agency  in  initiating 
a  contest  against  mining  claims  is  irrelevant.   The 
fact  that  such  contest  challenges  the  validity  of 
certain  mining  claims,  and  not  of  others  in  the 
same  general  area  does  not  constitute  a  denial 
of  due  process.   The  Board  of  Land  Appeals  can- 

not abnegate  its  responsibility  to  determine  the 
validity  of  mining  claims  when  that  issue  is 
presented  upon  appeal,  and  where  that  issue  is 
so  presented,  mining  claims  properly  are  declared 
null  and  void  upon  a  showing  of  lack  of  discovery 
of  a  valuable  mineral  deposit  upon  the  claims. 

United  States  v.  John  W.  Howard,  et  al.,  15  IBLA  139 
(Mar.  20,  1974) 

Where,  in  a  direct  proceeding  against  a  mining  claim, 
the  Department  finds  no  discovery  has  been  made  and 

declares  the  claim  invalid,  an  application  for  min- 
ing patent  based  on  the  invalid  mining  claim  must 

be  rejected. 

United  States  v.  Colonna  and  Company  of  Colorado, 
Inc.,  14  IBLA  220  (Jan.  24,  1974) 

The  Department  of  the  Interior  has  Jurisdiction  to 
determine  if  a  mining  claim  is  invalid  by  being 
located  on  land  not  subject  to  mineral  location, 
even  where  the  issue  of  validity  of  the  claim  is 
raised  in  the  context  of  a  private  contest 

brought  by  a  surface  patentee. 

City  of  Phoenix  v.  Alvln  B.  Reeves,  et  al., 
14  IBLA  315  (Feb.  1,  1974) 

The  procedures  of  the*  Department  of  the  Interior 
in  mining  contests,  where  notice  and  an  opportunity 
for  a  hearing  before  a  qualified  Administrative 
Law  Judge  are  afforded,  comply  with  the  Administrative 
Procedure  Act  and  the  due  process  requirements  of 
the  Constitution. 

United  States  v.  Eugene  Stevens,  14  IBLA  380 
(Feb.  21,  1974)  81  I.D.  83 

The  holder  of  an  interest  in  an  unpatented 
mining  claim  who  objects  to  the  proposed 

Issuance  of  patent  to*  another  person  under 
a  different  law  must  prove  that  the  mining 
claim  Is  valid,  since  an  Invalid  claim  will 

give  such  holder  no  rights  against  the  Gov- 
ernment which  would  prevent  the  Issuance  of 

patent  to  another  person. 

The  Government  will  not  be  bound  by  the  results 

of  a  private  contest  with  respect  to  the  valid- 
ity of  a  mining  claim  where  it  is  not  a  party 

to  the  proceedings. 

Everett  E.  Wilder,  et  al.,  14  IBLA  406  (Feb.  25, 

Where  a  government  contest  complaint  against 
a  mining  claim  contains  charges  which,  if 
proved,  would  render  the  claim  invalid, 
and  the  contestees  fail  to  file  an  answer 

to  the  complaint  in  accordance  with  Depart- 
mental regulations,  the  allegations  of  the 

complaint  will  be  taken  as  admitted  by  the 
contestees  and  the  claim  is  properly  declared 
null  and  void. 

United  States D.  Honeycutt,  et  al.,  15  IBLA 
184  (Mar.  28,  1974) 

Under  the  Department's  rules  governing  Government 
contests  against  mining  claims,  where  an  answer 
to  a  complaint  is  filed  late  the  allegations  of 
the  complaint  will  be  taken  as  admitted  by  the 
contestee  and  the  case  decided  without  a  hearing 

by  the  manager,  and  the  Secretary  is  without 
authority  to  waive  the  rules  to  permit  the  late 
filing  of  the  answer. 

A  mining  claim  is  a  claim  to  property  which  may 
not  be  declared  invalid  except  in  accordance 

with  due  process  of  law.   Due  process  consists 
of  proper  notice  and  opportunity  for  an  agency 
hearing  in  accordance  with  the  Administrative 
Procedure  Act,  and  it  suffices  if  the  claimant 

is  properly  notified  and  afforded  the  opportu- 
nity to  be  heard.  But  there  is  no  requirement 

that  a  hearing  be  held  where  the  contestee 
fails  to  avail  himself  of  the  opportunity  for 
a  hearing  within  the  time  provided. 

United  States  v.  Oscar  W.  Weiss,  et  al.,  15  IBLA 

198  (Apr.  1,  1974) 

When  the  Government  contests  a  mining  claim  it 

bears  only  the  burden  of  going  forward  with 
sufficient  evidence  to  establish  a  prima  facie 

case;  the  burden  then  shifts  to  the  claimant 
to  show  by  a  preponderance  of  the  evidence 
that  his  claim  Is  valid. 

When  a  government  mineral  examiner  testifies 
that  he  has  examined  the  exposed  workings  on 
a  claim  without  flndlnR  sufficient  mineral 



549 

MINING  CLAIMS— Cont inued 

CONTESTS  — Con  t  inued 

MINING  CLAIMS— Cont  inued 

CONTESTS  — Continued 

values  to  support  the  discovery  of  a  valuable 
mineral  deposit,  a  prima  facie  case  of  lack 
of  mineral  discovery  has  been  made;  the  Gov- 

ernment's mineral  examiner  is  not  obliged  to 
explore  beyond  the  current  workings  of  a 
mining  claimant  in  attempting  to  verify  a 
discovery. 

United  States  v.  William  C.  King.  15  IBLA  210 
(Apr.  3,  1974) 

Negotiations  between  the  National  Park  Service 
and  a  millsite  claimant  resulting  in  a  res- 

toration of  certain  lands  from  a  withdrawal, 
and  the  relinquishment  and  amendment  of  mill- 
site  claims  to  conform  to  the  new  boundary  of the  withdrawal,  did  not  bind  the  United  States 
under  any  contract  or  estoppel  theory  from  ever 
contesting  the  amended  millsite  claims  to  de- 

termine their  validity.   The  Department  of  the 
Interior  has  authority  to  contest  millsite 
claims  even  in  the  absence  of  a  patent 
application. 

United  States  v.  Leland  J.  Cuneo.  et  al..  15  IBLA 
304  (May  10,  1974)  81  I.D.  262 

In  a  mining  contest  after  the  Government  has 
carried  its  burden  of  establishing  a  prima 
facie  case  that  there  has  been  no  discovery 
of  a  valuable  mineral  deposit,  the  claimant 
is  required  to  prove  by  a  preponderance  of 
the  evidence  that  his  claim  is  valid. 

A  mining  claimant  is  not  denied  due  process 
merely  because  of  prehearing  publicity  where 
he  fails  to  show  that  there  was  any 
unfairness  in  the  contest  proceeding  itself. 

United  States  v.  Merle  I.  Zweifel.et  al.. 
16  IBLA  74  (June  26,  1974) 

"Community  property."  Under  the  law  of 
New  Mexico,  when  an  interest  in  a  mining 
claim  is  acquired  by  a  husband  and  wife 

by  a  deed  in  which  they  are  so  designated, 
there  is  a  presumption  that  such  interest 
is  community  property. 

"Community  property."  Where  the  Government 
contests  an  unpatented  mining  claim  held 
as  community  property,  only  the  naming  of 
the  husband  is  essential  to  the  notice  of 
contest  and  complaint  and  the  interest  of 
the  wife  is  determined  just  as  if  she  had 
been  expressly  made  a  party. 

Where  an  appeal  has  been  taken  and  a  final 
Departmental  decision  has  been  reached  as 
to  validity  of  a  mining  claim  held  as  com- 

munity property,  under  the  doctrine  of 

administrative  finality  the  principle  of 
res  judicata  will  operate  to  bar  consid- 

eration of  a  new  appeal  arising  from  a 
later  proceeding  involving  the  same  Issues 
in  connection  with  the  community  property 
interest  of  the  wife,  absent  compelling 
legal  or  equitable  reasons  for  reconsid- 
eration. 

Government  mineral  examiners  in  determining 
the  validity  of  a  mining  claim  need  only 
examine  the  claim  to  verify  whether  the 
claimant  has  made  a  discovery:   they  are 

not  required  to  perform  discovery  work, 

to  explore  or  sample  beyond  the  claimant's workings,  or  to  rehabilitate  alleged  dis- 

covery cuts  to  establish  the  Government's 
prima  facie  case. 

When  the  Government  contests  a  mining  claim  1 
bears  only  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a 

prima  facie  case;  the  burden  then  shifts 
to  the  claimant  to  show  by  a  preponderance 
of  the  evidence  that  his  claim  is  valid. 

United  States  v.  Leslie  and  Maxine  Horn,  16  I 

(July  8,  1974) 

The  United  States,  acting  by  and  through  the 
Secretary  of  the  Interior,  is  lawfully 

empowered  to  determine  the  validity  of  any  un- 
patented mining  claim  located  on  federally 

owned  land. 

In  order  to  make  a  prima  facie  case  of  the 
invalidity  of  a  mining  claim,  it  is  not 
necessary  that  the  contestant  go  through  a 

"shopping  list"  of  all  possible  minerals  and 
prove  that  each  one,  or  each  possible  combination, 
is  insufficient  to  qualify  the  claim  where 
the  claimant  has  not  seriously  asserted  that 
he  has  made  a  discovery  of  a  valuable  deposit 
of  those  minerals. 

United  States  v.  Menzel  G.  Johnson,  16  IBLA  234 

United  States  v.  Catherine  R.  Blythe, 
16  IBLA  94  (June  28,  1974) 

(July  10,  1974) 

Where  a  government  contest  complaint  against 
a  millsite  contains  a  charge  which,  if 

proved,  would  render  the  millsite  invalid, 
and  the  contestee  fails  to  file  an  answer 

to  the  complaint  in  accordance  with  Depart- 
mental regulations,  the  allegations  of 

the  complaint  will  be  taken  as  admitted  by 
the  contestee  and  the  millsite  is  properly 
declared  null  and  void. 

Where  a  contest  complaint  merely  charges 

that  "[t]he  land  embraced  within  the 
millsite  claim  is  not  being  used  for 

mining  or  milling  purposes,"  the  charge 
is  not  sufficient  to  invalidate  the 

claim. 

United  States  v.  Dlanne  Gibson,  16  IBLA  246 

(July  19,  1974) 

A  mining  claim  is  properly  declared  invalid 
where  the  Government  establishes  a  prima  facie 
case  of  lack  of  discovery,  and  the  contestee 
does  not  show  by  a  preponderance  of  evidence 
that  the  claim  is  valid. 

United  States  v.  Herman  C.  Webb  and  Harold  C.  Webb, 
16  IBLA  345  (Aug.  14,  1974) 
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Once  the  government  makes  a  prima  facie  showing 
that  a  mining  claim  is  Invalid,  the  claimant 
must  show  with  a  preponderance  of  the  evidence 
that  the  claim  is  valid. 

A  government  mineral  examiner  is  competent  to 
testify  at  a  hearing  in  a  mining  contest  on 
his  examination  and  evaluation  of  mining 
claims,  a«d  his  testimony  is  entitled  to  be 
evaluated  the  same  as  that  of  other  expert 
witnesses. 

A  sample  taken  from  an  exposure  of  minerali- 
zation and  chemical  assays  of  the  sample  may 

be  given  greater  weight  to  prove  the  existence 
or  nonexistence  of  a  valuable  uranium  ore 

deposit  than  readings  of  radiometric  probe 

measurements  of  gamma  ray  emissions.  Radio- 
metric measurements  may  be  used  as  supporting 

geological  inferences  in  evaluating  a  deposit 
but,  alone,  they  cannot  be  accepted  to  prove 
the  existence  of  a  uranium  deposit. 

The  Department  of  the  Interior  has  jurisdiction 

to  determine  if  a  mining  claim  has  been  vali- 
dated^ by  a  discovery  by  bringing  a  contest 

against  a  claim  and  affording  the  claimant  an 
opportunity  for  a  hearing  after  notice  has 

been  given.   Claims  which  do  not  have  a  dis- 
covery may  be  declared  void  in  such  an 

administrative  contest  without  resort  to 

condemnation  proceedings. 

United  States  v.  James  P.  Rigg,  Jr.,  et  al., 

16  IBLA  385  (Aug.  21,  1974) 

Testimony  by  a  qualified  mining  engineer  that  he 
examined  certain  mining  claims  and  saw  no 
evidence  of  mineralization  Is  sufficient  to 

constitute  a  prima  facie  case  of  non-discovery 
of  a  valuable  mineral  deposit. 

Whether  an  Administrative  Law  Judge  exceeds  his 
authority  by  ordering  further  proof  of  dis- 

covery by  submission  of  assay  samples  in 
evidence  after  the  hearing  has  terminated, 
need  not  be  decided  when  the  parties  acquiesce 
in  the  order  and  comply  therewith.   In  such  a 
case,  the  Judge  is  entitled  to  consider  not 
only  the  evidence  adduced  at  the  hearing,  but 
also  the  evidence  adduced  as  a  result  of  his 
order. 

An  Administrative  Law  Judge  in  rendering  a 
decision  need  not  make  a  separate  ruling  on 
each  finding  of  fact  and  conclusion  of  law. 
It  is  sufficient  if  the  decision  summarizes 

the  controlling  principles  of  law  and  the 
testimony  of  witnesses  relative  thereto  and 

explains  why  appellant's  evidence  was  insuffi- 
cient to  meet  the  legal  test  for  a  discovery 

of  valuable  mineral. 

may  be  considered  a  sufficient  answer  within 
the  contemplation  of  the  regulations.  The 
allegations  cannot  then  properly  be  taken  as 
admitted  and  the  mining  claim  will  not  be  de- 

clared null  and  void  without  a  hearing. 

Where  a  mining  claimant  named  as  a  party  In  a 
contest  and  served  with  a  copy  of  the  com- 

plaint does  not  file  an  answer  to  the  com- 
plaint, the  allegations  in  the  complaint 

will  be  taken  as  admitted.  The  defaulting 
contestee  cannot  rely  on  an  answer  filed  by 

a  co-claimant  when  such  answer  never  pur- 

ported to  be  on  the  defaulting  contestee 's 
behalf. 

Michael  J.  Verble.  et  al.,  17  IBLA  139  (Sept.  12, 
1974) 

A  mining  claim  is  properly  declared  invalid  where 
the  Government  establishes  a  prima  facie  case 
of  lack  of  discovery,  and  the  contestee  does 
not  show  by  a  preponderance  of  evidence  that 
the  claim  Is  valid. 

United  States  v.  Blue  Bell  Gold  Mining  Company, 
et  al.,  17  IBLA  182  (Sept.  16,  1974) 

The  holders  of  special  use  permits  and  easements 

granting  rights-of-way  across  mining  claims 
have  a  sufficient  adverse  interest  under  43  CFR 

4.450-1  to  Initiate  a  private  contest  against 
mining  claimants  challenging  the  validity  of 
the  claims. 

The  United  States  Department  of  Agriculture  may 
Intervene  in  a  private  contest  in  the  capacity 
of  a  contestant  when  the  contest  was  initiated 

to  ascertain  the  validity  of  mining  claims 
situated  in  a  national  forest.  The  Government 

lntervenor  may  be  represented  by  counsel 

employed  by  the  Department  of  Agriculture 
acting  on  behalf  of  the  Forest  Service  and 
nay  attack  the  validity  of  the  mining  claims 
on  the  grounds  disclosed  by  the  private 
contestants'  complaint. 

A  contest  proceeding  Initiated  to  determine  the 
validity  of  mining  claims  does  not  represent 
an  unconstitutional  administrative  taking  or 
condemnation  of  private  property.  This  is 
true  whether  the  determination  of  validity 
Is  made  in  a  proceeding  initiated  by  the 
Government  or  by  private  parties,  for  In 
either  case  the  adjudication  Is  made  not  by 
the  party  who  initiated  the  proceeding  but 
by  the  Department  of  the  Interior,  which  has 
the  authority,  after  proper  notice  and  upon 
adequate  hearing,  to  determine  the  validity 
of  unpatented  mining  claims. 

United  States  v.  B. 

(Sept.  5,  1974) 
B.  Shield,  17  IBLA  91 

State  of  California. Dor la  Mining  and 
Engineering  Corporation,  et  al..  United  States, 
lntervenor,  17  IBLA  380  (Oct.  31.  1974) 

Where  a  contestee  makes  a  timely  response  to  a 
government  complaint  which  can  reasonably  be 

construed  as  a  general  denial  of  the  allega- 
tions contained  in  the  complaint,  the  response 

In  a  mining  contest  a  matter  not  charged  In  the 
complaint  can  be  used  as  a  ground  to  find  a 
claim  Invalid  where  It  was  raised  ac  the  hear- 

ing and  the  contestee  did  not  object  at  that 
time. 
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MINING  CLAIMS— Continued 

CONTESTS — Continued 

MINING  CLAIMS--Continued 

DETERMINATION  OF  VALIDITY  — Continued 

When  the  Government  contests  a  mining  claim  It 
bears  only  the  burden  of  going  forward  with 
sufficient  evidence  to  establish  a  prima  facie 
case;  the  burden  then  shifts  to  the  claimant 
to  show  by  a  preponderance  of  the  evidence 
that  hie  claim  Is  valid. 

When  title  to  lands  embracing  mining  claims  is 

in  the  United  States,  The  Department  of  the 

Interior  has  jurisdiction  to  make  an  admin- 
istrative determination  as  to  the  validity  of 

such  claims. 

The  burden  to  establish  the  existence  and  extent 
of  a  mineral  deposit  on  a  mining  claim  is  not 
on  the  Government,  but  is  part  of  the  ultimate 
burden  of  proof  borne  by  the  claimant . 

In  the  examination  of  a  mining  claim  to  deter- 
mine its  validity,  government  mineral  examiners 

need  only  to  examine  the  claim  to  verify  whether 
the  claimant  has  made  a  discovery;  they  are 
not  required  to  perform  discovery  work  or  to 

explore  beyond  the  claimant's  workings. 

United  States  v.  Ken  Alexander  and  Kenneth  D. 
Alexander.  17  IBLA  421  (Nov.  4,  1974) 

In  a  government  mining  contest,  where  the  contestant 
made  a  prima  facie  showing  of  a  lack  of  discovery, 
the  burden  of  producing  preponderating  evidence 
of  the  existence  of  a  valuable  mineral  deposit 
sufficient  to  support  a  discovery  is  upon  the 
claimants. 

United  States  v.  Loliet  K.  Heard, 

(Nov.  18,  1974) 
etal. ,   18   IBLA  43 

The  alleged  fact  that  another  Department  of  the 
Government  may  have  offered  to  compensate 
mining  claimants  for  the  loss  of  their  pedis 
possessio  is  not  a  determination  that  there  is 
a  valuable  mineral  deposit  found  within  the 
boundaries  of  the  mining  claim  such  as  is 
necessary  in  order  to  support  a  determination 
that  the  claim  is  valid. 

There  is  a  distinct  difference  between  exploration 
and  discovery  under  the  mining  laws,   and  only 

when  exploratory  work  shows  minerals  in 
sufficient  quantity  and  quality  that  there  is  a 
reasonable  prospect  of  success  in  developing  a 
paying  mine  has  a  discovery  been  made. 

A  geological  inference  is  not  a  substitute  for  the 
discovery  of  a  valuable  mineral  deposit  within 
the  boundaries  of  the  mining  claim. 

United  States  of  America  v.  Grace  E.  Hutchins 

et  al. ,  ContestNos.0170969-C-3,  0170969-C-4 
TRiver side) (Jan.    8,    1965) 

Where  the  government  contests  a  mining  claim, 
it  has  assumed  only  the  burden  of  going 
forward  with  sufficient  evidence   to  estab- 

lish a  prima  facie  case;   the  burden  then 
shifts  to  the  claimant   to  show  by  a  pre- 

ponderance of   the  evidence  that  his  claim 
is  valid.     Where  a  government  mineral 
examiner   testifies   that  he  extensively 
examined   the  claims  and  workings  thereon, 
and  had  assayed  numerous   samples   taken  from 
the  claims  but   found  no  evidence  of  a 
valuable  mineral  deposit   that  would  support 
a  discovery,  a  prima  facie  case  of  lack  of  a 
mineral  discovery  has  been  made. 

Where  a  contest   is  brought  on  an  application 
for  mining  patents  and   it   is  determined 
that  no  discovery  has  been  made  on  the  claims, 
the  necessary  result  of   this  determination 
is   that   the  mining  claims  are  invalid.     The 
Administrative  Law  Judge's  declaration  that 
the  claims  are  void  must  stand  and   the  patent 
application  must  be  rejected. 

No  hearing  is  necessary  to  invalidate  mining 
claims  located  on  land  previously  included 
small  tract  applications  and  subsequently 
classified  for  small  tract  disposition. 

Frank  Melluzzo  et  al. 
(Jan.    19,   1965) 

A-30128,  A-30132 
72  I.  D.    21 

Although  a  mining  claimant  may  not  have  any  rights 
based  on  a  location  or  amended  location  made 
subsequent  to  a  withdrawal  of  the  land,  he  is  not 
precluded  from  establishing  that  he  has  pos- 

sessory rights,  as  the  successor  in  interest  of 
an  original  locator,   based  on  a  mining  claim 
made  and  perfected  prior  to  the  withdrawal. 

John  H.    Lawrence  etal. ,  A-30321  (Feb.    3,    1965) 

United  States  v.   Jack  L.   Gardener.    18   IBLA  175 
(Dec.    30,   1974) 

DETERMINATION  OF  VALIDITY 

Resort  to  condemnation  in  order  to  obtain  posses- 
sion of  land  embracing  a  mining  claim  does  not 

preclude  the  United  States,  as  titleholder,   from 

adjudication  of  the  validity  of  the  claim  by  ad- 
ministrative procedure. 

The  Department  of  the  Interior  has  been  granted 
plenary  power  in  the  administration  of  the 
public  lands,  and,  until  the  issuance  of  a 
patent,  legal  title  to  a  mining  claim  remains 
in  the  Government,  and  the  Department  has 
power,  after  proper  notice  and  upon  adequate 

hearing,  to  determine  the  validity  of  the claim. 

United  States  v.    Ford  M.   Converse,  A-30177 

(Mar.  „26.    1965)  72  I.  D.    141 
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MINING  CLAIMS— Continued 

DETERMINATION  OF  VALIDITY  — Continued 

The  Department  of  Interior  has  authority  and 
jurisdiction  to  contest  mining  claims  on  the 
ground  that  they  are  invalid  because  of  lack 
of  a  discovery  of  valuable  mineral  deposit, 
regardless  of  whether  or  not  any  other  use  for 
the  land  is  sought  or  alleged  by  the  Government 
or  whether  an  application  for  a  mineral  patent 
has  been  filed. 

United  States  v.    E.  M.   Johnson  et  al.  ,  A-30191 
(Apr.    2,    1965) 

In  a  contest  against  the  validity  of  a  mining  claim, 
the  claimant  must  show  by  a  preponderance  of 
the  evidence  that  his  claim  is  valid  and,   if  he 
does  not,  his  claim  is  properly  held  invalid. 

Mining  claims  are  properly  declared  null  and  void 
where  the  evidence  shows  that  no  valuable 
discovery  has  been  made  on  the  claims. 

Where  a  valid  discovery  is  not  shown  to  exist  on 
a  mining  claim,   the  claim  must  be  declared 
invalid  and  it  is  immaterial  that  the  claimant 
had  not  applied  for  a  patent. 

United  States  v.   Robert  Hight  and  R.  L.   Coons, 
A-30256  (Apr.    21,   1965) 

Where  in  a  contest  brought  against  a  mining  claim 
on  the  ground  of  no  discovery  it  is  determined 
that  there  has  not  been  discovered  within  the 

limits  of  the  claim  a  deposit  of  valuable  min- 
erals, the  Government  prevails  and  the  claim 

is  properly  declared  to  be  invalid. 

United  States  v.   Ed  and  Leona  Jaensch,  A-30225 
(Apr.    29,    1965) 

In  the  exercise  of  his  supervisory  authority  over 
the  public  lands,   the  Secretary  of  the  Interior 

may,  without  further  notice  and  hearing,  de- 
clare mining  claims  to  be  null  and  void  where, 

after  adversary  proceedings  brought  against 
the  claims,  a  hearing  examiner  has  found  that 
there  has  been  no  discovery  within  the  limits  of 
the  claims  and  has  rejected  patent  applications 
for  the  claims. 

United  States  v.   Baranof  Exploration  and 

Development  Company,   A-29914  (May  14,    1965) 
72  I.  D.    212 

A  decision  declaring  lode  mining  claims  null  and 
void  for  lack  of  discovery  is  proper  where 
evidence  at  a  hearing  supports  the  conclusion 
that  there  has  not  been  a  discovery  of  minerals 
of  such  a  character  that  a  person  of  ordinary 

prudence  would  be  justified  in  the  further  ex- 
penditure of  his  labor  and  means  with  a 

reasonable  prospect  of  success  in  the  develop- 
ment of  the  claims. 

MINING  CLAIMS— Continued 

DETERMINATION  OF  VALIDITY  — Continued 

An  allegation  of  surprise  by  mining  claimants  in  a 
contest  against  their  claims,  alleging  that  they 
were  unprepared  for  the  geological  theories 
presented  by  the  Government  at  the  hearing, 
is  properly  disregarded  when  the  theories 
presented  related  only  to  the  manner  of 
formation  of  mineral  deposits  in  the  claims 
involved  and  the  critical  question  as  to  whether 
a  discovery  has  been  made  does  not  depend 
upon  consideration  of  the  theories  but  can  be 
answered  on  the  basis  of  factual  data  presented 
at  the  hearing. 

United  States  v.   C.  F.   Snyder  et  al.  ,   A-30292 
(May  26,    1965)  72  I.  D.   223 

In  contest  proceedings  initiated  under  Circular 
No.   460  and  the  Rules  of  Practice  in  effect 
in  the  early  thirties,   service  of  notice  of 
contest  by  registered  mail  was  proper  and 
effective  and  may  be  proved  by  a  post  office 

return  receipt  under  the  following  circum- 
stances: (1)  Where  the  signature  of  the 

person  signing  the  post  office  return  receipt 
is  identical  with  the  name  of  the  mining 
claimant;  (2)  Where  the  signature  of  the 
addressee  is  consistent  with  the  surname  and 

given  names  or  initials  of  the  claimant; 
(3)  Where  the  surname  of  the  signature  on 
the  return  receipt  is  different  than  the  name 
of  the  locator  but  the  record  shows  that  the 
claimant  has  married  and  that  she  has  signed 
with  her  married  name;  and  (4)  Where  the 
receipt  is  signed  by  an  agent  of  the  addressee 

and  there  is  written  evidence  of  the  agent's 
authority  to  sign  for  the  addressee. 

In  contest  proceedings  initiated  under  Circular 

No.   460  and  the  Rules  of  Practice  in  effect 

in  the  early  thirties,   a  post  office  return 
receipt  for  letters  bearing  notices  of  contest 
is  not  sufficient  proof  of  service  if  it  bears  a 
signature  clearly  different  and  inconsistent 
with  the  name  of  the  claimant  and  there  is  no 
evidence  showing  that  the  party  signing  the 
receipt  had  written  authority  to  sign  for  the 
claimant. 

Where  the  name  and  address  of  a  mining  claimant 
are  not  of  record  in  the  Department  when  the 

validity  of  a  claim  is  questioned,   the  Depart- 
ment merely  assumes  the  task  of  ascertaining 

the  name  and  address  of  the  claimant  from 
other  sources  and  may  then  serve  the  notice 
of  contest  by  registered  mail  in  accordance 
with  the  applicable  regulations. 

There  is  nothing  in  the  law  or  the  regulations 
requiring  the  posting  of  an  oil  shale  placer 

mining  claim  as  a  condition  precedent  to 
service  of  notice  of  contest. 

Union  Oil  Company  of  California  et  al.  , 

A-29560  (Supp.  )  (July  30,    1965)      72  I.  D.    313 
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MINING  CLAIMS— Continued 

DETERMINATION  OF  VALIDITY  — Continued 

When,    in  a  contest  against  a  mining  claim  alleging 
lack  of  discovery,   the  hearing  and  record  in 
the  case  have  failed  to  elicit  sufficient  evidence 
upon  which  to  decide  the  case,   the  case  will  be 
remanded  for  a  further  hearing. 

United  States  v.    Ethel  Schell  Larsen,  A-30328 
(Sept.    13,    1965) 

MINING  CLAIMS— Continued 

DETERMINATION  OF  VALIDITY  — Continued 

No  hearing  is  necessary  to  declare  mining  claims 
void  ab  initio  where  the  records  of  the  Depart- 

ment show  that  at  the  time  of  location  of  the 
claims  the  land  was  not  open  to  such  location. 

Leo  J.   Kottas,   Earl  Lutzenhiser,  A-30554 
(Apr.    19,    1966)  73  I.  D.  123 

Where  in  a  contest  brought  against  a  mining 
claim  on  the  ground  of  no  discovery  it  is 
determined  that  a  deposit  of  valuable 
minerals,   has  not  been  discovered  within 
the  limits  of  the  claim,   the  Government 
prevails  and  the  claim  is  properly  declared 
to  be    invalid. 

United  States  v.    R.  B.   Johnson,  A-30405 
(Oct.    28,    1965) 

In  a  Government  mining  contest  proceeding  where 
the  claimants  had  notice  of  the  hearing  and  am- 

ple opportunity  to  take  samples  and  prepare 
their  case  but  failed  to  present  any  testimony 
or  other  evidence  at  the  hearing,    there  is  no 
substantial  equitable  basis  for  granting  a 
further  hearing,    since  the  only   reason  given 
to  warrant  equitable  relief  is  the  hearing 

examiner's  refusal  to  postpone  the  hearing  to 
enable  them  to  obtain  assay  reports  of  samples, 
and  all  the  circumstances  show  that  his  refusal 
was  not  arbitrary  and  that  other  action  could 

have  been  taken  by  the  claimants  if  they  had 
been  diligent. 

United  States  v.    J.    W.    Riesing  et  al.  ,    A-30474 
(Jan.    18,    1966) 

Under  the  mining  laws  of  the  United  States  one  may 
take  possession  of  vacant  public  land  open  to 
location  under  those  laws  and,    after  filing  notice 
of  location,    retain  that  possession  against  all 
except  the  Government  while  he  is  in  diligent 
prosecution  of  his  efforts  to  discover  valuable 
minerals  therein,   but,    when  the  Government 
withdraws  its  consent  to  such  location,    either 
by  withdrawing  the  land  from  the  operation  of 
the  mining  laws  or  by  the  institution  of  adverse 
proceedings  against  a  mining  claim,    the  locator 

must  show  that  he  has  made  a  discovery  of  valu- 
able mineral  deposits  within  the  limits  of  the 

claim  in  order  to  retain  his  possession. 

Where  a  contest  is  brought  against  a  mining  claim 
on  the  ground  of  lack  of  discovery,    after  the 

Government 'has  made  a  prima  facie  showing  that 
there  has  not  been  a  discovery,    the  burden  of 

proof  is  upon  the  contestees  to  show  by  a  pre- 
ponderance of  the  evidence  that  a  discovery  has 

been  made. 

United  States  v.    Harold  Dale,   A-30465  (Jan.    20, 

Because  Congress  expressly  limited  the  effect  of 
proceedings  under  the  Surface  Resources  Act, 
a  determination  under  that  act  that  a  mining 
claim  is  subject  to  the  limitations  and  restric- 

tions as  to  the  surface  resources  of  the  claim 
provided  in  section  4  of  the  act  because  of  a 
lack  of  a  valid  discovery  on  the  claim  does  not 
invalidate  his  claim  or  operate  as  res  judicata 
on  the  issue  of  discovery  in  the  event  of  con- 

test proceedings  initiated  by  the  United  States 
or  a  proceeding  brought  under  section  7  of  the 
Multiple  Mineral  Development  Act. 

Arthur  L.    Rankin, A-30568  (Oct.    20,    1966) 
73  I.  D.    305 

If  a  mining  claim  is  contested  by  the  United 
States,   its  validity  cannot  be  sustained 
merely  because  there  is  a  showing  of  some 
mineralization  within  the  claim  which  might 
induce  further  exploration:  instead,   the 
prudent  man  test  must  be  satisfied,   which 
requires  a  showing  of  mineralization  of 
sufficient  quantity  and  quality  to  warrant  a 
person  of  ordinary  prudence  in  further  ex- 

pending his  labor  and  means  with  a  reason- 
able prospect  of  success  in  developing  a 

valuable  mine. 

United  States  v.    Lawrence  R.   Dowell  et  al.  , 
A -306 14  (Nov.    21,    1966) 

Where  a  land  office  acting  within  its  jurisdic- 
tion has  declared  a  mining  claim  to  be  void 

ab  initio  because  it  was  located  on  withdrawn 
land  and  no  appeal  is  taken  from  the  decision, 
the  principle  of  res  judicata  is  operative  to 
bar  a  reconsideration  of  this  determination  in 
a  later  collateral  proceeding. 

John  G«,  and  Zilpha  L.   Wenzel  et  al. ,  A -306 16 
rDee.Jl,   1966) 

No  hearing  is  necessary  to  declare  mining  claims 
void  ab  initio  where  the  records  of  the  De- 

partment show  that  at  the  time  of  location  of 
the  claims  the  land  was  not  open  to  such 
location  because  of  a  withdrawal. 

Sierra  Natural  Slab  Granite  Company,    A-30632 
(Dec.    15,    1966) 

Dorothy  L.    Benton,   A-30729  (May  31,    1967) 



554 

MINING  CLAIMS— Continued 

DETERMINATION  OF  VALIDITY  — Continued 

MINING  CLAIMS— Cont  inued 

DETERMINATION  OF  VALIDITY  — Continued 

Where  a  mining  claimant  submits  evidence 
tending  to  show  that  some  mining  claims  had 
been  located  prior  to  the  addition  of  the  land 
in  the  claims  to  an  Indian  reservation,   al- 

though the  names  are  different  from  those  of 
the  mining  claims  located  after  the  lands  were 
included  in  the  reservation,  -his  evidence 
should  not  be  summarily  dismissed  and  the 
claims  declared  null  and  void  without  af- 

fording him  further  opportunity,   at  a  hearing 
if  necessary,   to  show  that  the  claims  located 
after  the  reservation  are  simply  continu- 

ations or  relocations  of  the  claims  located 

prior  to  the  reservation. 

Ernest  Alpers,    A-30627  (Mar.    10,    1967) 

No  hearing  is  required  to  declare  mining  claims 
void  ab  initio  where  the  records  of  the  Depart- 

ment show  that  at  the  time  of  location  of  the 
claims  the  land  was  not  open  to  such  location. 

David  W.    Harper  et     al. A-3071-9  (May  15,    1967) 
74  I.  D.     141 

\Vhere  at  a  hearing  in  a  mining  contest  the  only 
evidence  submitted  is  that  by  the  Government 
and  the  contestee  waives  his  right  to  submit 

evidence  and  elects  to  stand  upon  the  Govern- 
ment's evidence,  a, decisionby  the  Department 

holding  only  that  the  Government  made  a  prima 
facie  case  of  lack  of  discovery,   and  affirming 

the  reversal  of  a  hearing  examiner's  decision 
to  the  contrary,   may  be  and  will  be  clarified 
later  to  hold  that  the  claim  was  null  and  void, 
and  the  contestee  will  not  be  heard  to  say  that 
he  is  entitled  to  a  further  hearing  before  the 
claim  can  be  invalidated. 

United  States  v.    Roy  Calvin  Westmoreland, 
A-30178  (Supp.  )  (Aug.    3,    i967) 

Although  the  administration  of  the  national 

forests  is  vested  in  the  Secretary  of  Agricul- 
ture,  the  Secretary  of  the  Interior  has  the 

responsibility  of  determining  the  validity  of 
mining  claims  in  the  national  forests  and  pro- 

viding the  administrative  forum  by  which  that 

Department  may  determine  its  right  to  pos- 
session,  control,  and  administration  of  lands 

on  which  mining  claims  have  been  located 
within  a  national  forest. 

United  States  v.    Ed.   Bergdal,  A-30752 

(Aug.    8,    1967)  "     74  I.  D.   245 

Where  it  has  been  shown  as  to  a  number  of  mining 
claims  located  for  perlite,   and  for  which  ap- 

plications for  patents  have  been  filed,   that  the 

amount  of  the  deposits  on  the  claims  is  exces- 
sively large  in  relation  to  the  market  that 

exists,   only  those  claims  can  be  found  valid 

which  by  reason  of  location  and  volume  and 
quality  of  deposits  would  make  the  most  feasi- 

ble mining  operation  and  have  a  reasonable 
prospect  of  success;  the  remaining  claims 

must  be  held  invalid  for  lack  of  discovery. 

United  States  v.    Robert  E.   Anderson,   Jr.   et     al. 

A-28260  (Supp.  )  (Oct.    18,    1967)      74  I.  D.   292 

Geologic  inference  may  be  relied  upon  to  establish 
the  extent  and  potential  value  of  a  particular 
mineral  deposit,   but  it  may  not  be  relied  upon, 

as  a  substitute  for  the  actual  finding  of  a  min- 
eral deposit,  to  establish  the  existence  of  the 

deposit  within  the  limits  of  a  designated  mining 

claim,  and,   where  a  vein  carrying  some  er- 
ratic values  in  mineralization  has  been  exposed 

within  the  limits  of  a  mining  claim  but  the  ex- 
posed mineralization  does  not  constitute  a 

mineral  deposit  capable  of  development  and  the 
existence  of  such  a  deposit  in  the  vein  within 
the  limits  of  the  claim  can  only  be  inferred; 
a  discovery,   within  the  meaning  of  the  mining 
laws,  has  not  been  shown,   and  an  application 
for  patent  is  properly  rejected  and  the  claim 
declared  invalid. 

United  States  v.    Kenneth  O.   Watkins  and  Harold 

E.  L.    Barton,   A-30659  (Oct.    19,    1967) 

Where  a  verified  statement  filed  pursuant  to  the 
act  of  July  23,    1955,  indicates  that  a  mining 
claim  was  located  at  a  time  when  the  land,   or 

a  part  of  the  land,   embraced  therein  was  with- 
drawn from  mining  location  by  virtue  of  a 

power  project  withdrawal,  and,   after  the  veri- 
fied statement  has  been  filed,  the  claimant 

asserts  that  the  claim  was  first  located  on  a 
date  when  the  land  was  open  to  mining  entry, 

the  Department  will  not  declare  the  claim  null 

and  void  for  having  been  located  on  land  with- 
crawn  from  mineral  entry  without  a  hearing 
to  determine  the  correct  date  of  location,   but 
an  amended  verified  statement  purporting  to 

show  the  correct  date  of  location  will  be  ac- 
cepted only  if  the  claimant  is  able  to  show  to 

the  satisfaction  of  the  Department  that  the 

rights  which  he  attempted  to  assert  under  the 
invalid  location  are,   in  fact,   rights  to  which 
he  is  entitled  under  the  prior  valid  location  of 
the  same  land. 

Weeds  Point  Mining  Company, 

(Nov.    2,    1967) 

A-30799 

Where  mining  claims  have  been  declared  null  and 
void  on  the  ground  that  they  were  located  on 
withdrawn  land  and  the  claimants  submit    evi- 

dence indicating  that  the  claims  were  simply 
redescriptions  of  claims  located  prior  to  the 
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withdrawals  and  that  they  are  successors  in 
title  to  those  claims,  it  is  proper  to  remand 
the  case  for  determination  of  these  points. 

Richard  R.      Fancher  et     al.  ,   A-30840 
(Nov.    13,    1967) 

The  Bureau  of  Land  Management  has  jurisdiction 
to  determine  the  validity  of  a  mining  claim 
located    on  land  which  has  been  segregated 
from  location  by  an  application  to  withdraw  the 
land. 

Where  a  mining  claim  is  located  on  unsurveyed 
land  but  is  described  in  a  contest  complaint 
in  terms  of  a  surveyed  land  description  and 
this  description  differs  from  a  surveyed  land 
description  in  a  deed  of  conveyance  of  the 
claim,   the  discrepancy  in  the  descriptions  does 
not  affect  a  determination  of  invalidity  of  the 
claim  where  it  is  clear  that  the  claim  was 

actually  located  on  the  ground  in  the  course  of 
examining  it  for  the  purpose  of  determining 
its  validity. 

United  States  v.   Arch  Little  and  Ethelyn  Little, 
A-30842  (Feb.    21,    1968) 

Neil  Ferre,  A-30882  (Nov.    29,    1967) 

The  fact  that  a  mining  claim  is  located  in  a 
national  forest  does  not  qualify  the  rights  of 
the  locator  in  any  way  or  increase  the 
mineral  values  required  to  be  shown  in  a 
mining  contest,   but,   because  the  land  on 
which  the  claim  is  situated  is  known  to  be  val- 

uable for  purposes  other  than  mining,   the 
Department  requires  clear  and  convincing 
evidence  of  the  values  that  are  claimed  in 

order  to  establish  the  validity  of  the  claim. 

United  States  v.   Thomas  C.   Wells,   A- 30805 

(Jan.    8,    1968) 

Under  the  mining  laws  of  the  United  States  one 
may  take  possession  of  vacant  public  land 
open  to  location  under  those  laws  and,  after 
filing  notice  of  location,   retain  that  possession 
against  all  except  the  Government  while  he  is 

in  diligent  prosecution  of  his  efforts  to  dis- 
cover valuable  minerals  therein,   but,   when 

the  Government  withdraws  its  consent  to  such 

location,  either  by  withdrawing  the  land  from 
the  operation  of  the  mining  laws  or  by  otherwise 

making  it  unavailable  for  mining  operations,  the 
locator  must  show  that  he  has  made  a  discovery 
of  a  valuable  mineral  deposit  within  the  limits 
of  the  claim  in  order  to  retain  his  possession. 

Where  a  hearing  examiner  has  declared  a  mining 
claim  to  be  null  and  void  for  lack  of  a  discovery, 
his  determination  of  the  invalidity  of  the  claim 
is  a  reasonable  interpretation  of  the  evidence 
presented  at  the  hearing,   and  the  mining 
claimant  makes  no  attempt  to  show  error  in 
that  particular  finding  in  subsequent  appeals 

from  the  hearing  examiner's  decision,   the 
hearing  examiner's  conclusions  will  not  be 
disturbed. 

United  States  v.   Sidney  M.  and  Esther  M.  Heyser, 
A-30810  (Jan.    24,    1968)  75  I.  D.  14 

The  validity  of  a  mining  claim  depends  upon  the 
discovery  of  a  valuable  mineral  deposit  within 

the  limits  of  the  claim;  the  necessity  of  a  dis- 
covery is  not  dispensed  with  by  an  alleged 

agreement  between  the  Bureau  of  Land  Manage- 
ment and  the  claimant  that  the  latter  will  not 

work  the  claim  while  it  remains  within  the 
boundaries  of  a  national  monument  and  that  the 

claimant  will  not  be  deprived  of  mineral  rights 
in  the  claim. 

United  States  v.    Eloise  A.   Overton,   A-30822 

Geologic  inference  may  be  relied  upon  to  establish 
the  extent  and  potential  value  of  a  particular 
mineral  deposit,  but  it  may  not  be  relied  upon, 
as  a  substitute  for  the  actual  finding  of  a 

mineral  deposit,  to  establish  the  existence  of 
the  deposit  within  the  limits  of  a  designated 
mining  claim,   and  where  a  vein  carrying  some 
erratic  values  in  mineralization  has  been 

exposed  within  the  limits  of  a  mining  claim  but 
the  exposed  mineralization  does  not  constitute 
a  mineral  deposit  capable  of  development  and 

the  existence  of  such  a  deposit  in  the  vein  with- 
in the  limits  of  the  claim  can  only  be  inferred, 

a  discovery,   within  the  meaning  of  the  mining 
laws,  has  not  been  shown,   and  the  claim  is 

properly  declared  invalid. 

United  States  v.    Frank  Coston,   A-30835 
(Feb.   23,    1968) 

No  hearing  is  required  to  declare  mining  claims 
invalid  ab  initio  where  at  the  time  of  location 
of  the  claims  the  land  was  not  open  to  such 
location. 

C.  V.   Armstrong  et  al.  ,  A-30889  (Feb.    28,    1968) 

(Feb.    16,    1968) 
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Mining  claims  are  properly  declared  null  and 
void  on  the  basis  of  charges  asserted  in  a 
government  contest  complaint  where  an 
amended  answer  filed  by  the  contestee  can 
reasonably  be  interpreted  only  as  a  request 
that  a  hearing  on  the  charges  be  dismissed  and 
that  the  claims  be  invalidated  for  a  lack  of 
discovery. 

Dorothy  Meyer  Long,  A-30821  (Feb.   28,    1968) 

Where  a  contest  is  brought  against  a  mining  claim 
on  the  ground  of  lack  of  discovery,  after  the 
Government  has  made  a  prima  facie  showing 
that  there  has  not  been  a  discovery,   the  burden 
of  proof  is  upon  the  contestees  to  show  by  a 
preponderance  of  the  evidence  that  a  discovery 
has  been  made. 

King,   A-30867 
United  States  v.    David  L. 

(Feb.    28,    1968) 

Where  a  contest  is  brought  against  a  mining  claim 
on  the  ground  of  lack  of  discovery,   after  the 
Government  has  made  a  prima  facie  showing 
that  there  has  not  been  a  discovery,   the  burden 
of  proof  is  upon  the  contestee  to  show  by  a 
preponderance  of  the  evidence  that  a  discovery 
has  been  made. 

United  States  v.    Adam  J.    Flurry,   A-30887 
(Mar.    5,  .1968) 

designated  mining  claim,   and  where  a  vein 

carrying  some  erratic  values  in  mineraliza- 
tion has  been  exposed  within  the  limits  of  a 

mining  claim  but  the  exposed  mineralization 

does  not  constitute  a  mineral  deposit  capable 
of  development  and  the  existence  of  such  a 
deposit  in  the  vein  within  the  limits  of  the 
claim  can  only  be  inferred,   a  discovery, 
within  the  meaning  of  the  mining  laws,   has 
not  been  shown,   and  the  claim  is  properly 

declared  invalid. 

United  States  v.    George  A.    and  Dorothy  Relyea, 
A-30909  (June  25,   1968) 

To  determine  whether  a  deposit  of  building  stone 
or  other  substance  listed  in  section  3  of  the 

act  of  July  23,    1955,   is  of  a  common  or  un- 
common variety,   there  must  be  a  comparison 

of  the  deposit  with  other  deposits  of  similar 
type  minerals  in  order  to  ascertain  whether 
the  deposit  has  a  property  giving  it  a  distinct 
and  special  value.     If  the  deposit  is  to  be  used 
for  the  same  purposes  as  other  minerals  of 
common  occurrence,   it  must  possess  some 

property  which  gives  it  special  value  for  such 
uses  which  value  is  reflected  in  the  fact  that 

it  commands  a  higher  price  in  the  market 
place,   or  it  must  have  some  property  which 
gives  it  value  for  purposes  for  which  the  other 
materials  are  not  suited. 

United  States  v.   Gene  DeZan  et  al.  ,  A-30515 

(July  1,    1968) 

To  determine  whether  a  deposit  of  building  stone 
or  other  substance  listed  in  the  act  of  July  23, 
1955,   is  of  a  common  or  uncommon  variety, 
there  must  be  a  comparison  of  the  deposit  with 
other  deposits  of  similar  type  minerals  in  order 
to  ascertain  whether  the  deposit  has  a  property 
giving  it  a  distinct  and  special  value.     If  the 
deposit  is  to  be  used  for  the  same  purposes  as 
minerals  of  common  occurrence,  then  there 
must  be  a  showing  that  some  property  of  the 

deposit  gives  it  a  special  value  for  such  use  and 
that  this  value  is  reflected  by  the  fact  that  the 

material  commands  a  higher  price  in  the  mar- 
ket place.     If,  however,  the  stone  or  other 

mineral  has  some  property  making  it  useful 
for  some  purpose  for  which  other  commonly 
available  materials  cannot  be  used,  this  may 
adequately  demonstrate  that  it  has  a  distinct 
and  special  value. 

United  States  v.   U.  S.    Minerals  Development  Cor- 
poration, A-30407  (Apr.    30,    1968)  75  I.  D.  127 

Geologic  inference  may  be  relied  upon  to  estab- 
lish the  extent  and  potential  value  of  a  parti- 

cular mineral  deposit,   but  it  may  not  be 
relied  upon,  as  a  substitute  for  the  actual 
finding  of  a  mineral  deposit,  to  establish  the 
existence  of  the  deposit  within  the  limits  of  a 

Before  a  mineral  patent  can  be  issued  it  must 
be  shown  as  a  present  fact  that  a  mining 
claim  is  valuable  for  mining  purposes,   and 

if  that  fact  is  not  established  by  a  preponder- 
ance of  the  evidence,   the  patent  application 

is  properly  rejected  and  the  claim  properly 
declared  null  and  void;  it  is  immaterial  that 
the  claim  may  have  been  successfully  mined 
nearly  25  years  before  application  for  patent 
was  filed. 

United  States  v.    Evelyn  M.    Kiggins  et  al., 
A-30827  (July  12,    1968) 

The  rejection  of  a  state  indemnity  selection  for  a 
tract  of  land  for  the  reason  that  a  field  report 

shows  that  the  land  is  in  an  "apparently  valid" 
mining  claim  does  not  constitute  a  binding  de- 

termination as  to  the  validity  of  the  claim  or 
foreclose  a  subsequent  contest  of  the  claim 
when  the  claimant  later  applies  for  a  patent. 

United  States  v.   Harold  Ladd  Pierce,  A-30537 
(Aug.   30,    1968)  75  I.  D.  255 
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A  prudent  man  could  not  reasonably  expect  to  de- 
velop a  profitable  mine  for  manganese  where 

the  deposit  within  the  mining  claims  is  unknown, 
and  it  appears  to  contain  only  low  grade  ores 
for  which  there  is  no  market,   or  reasonable 
prospect  for  a  market,  therefore,  there  has 
not  been  a  discovery  of  a  valuable  mineral 
deposit  within  the  meaning  of  the  mining  laws 
and  the  claims  are  properly  declared  null  and 
void  and  a  mineral  patent  application  for  the 
claims  is  properly  rejected. 

There  is  no  justification  to  issue  a  mineral  patent 

for  mining  claims  containing  an  unknown  quan- 
tity of  low  grade  manganese  simply  because 

some  patents  may  have  issued  for  similar-type 
of  claims  during  World  War  II  and  during  a 
period  where  an  artificial  market  for  low  grade 
ores  was  created  by  a  government  stockpiling 
program  giving  an  incentive  price  for  ores, 
where  there  is  now  no  market  for  such  ores  and 

no  reasonable  prospect  of  such  a  market. 

United  States  v.   Theodore  R.   Jenkins,  A-30786 
(Sept.    26,    1968)  75  I.  D.  312 

Before  a  mineral  patent  can  be  issued  it  must  be 
shown  as  a  present  fact  that  a  mining  claim  is 
valuable  for  mining  purposes,   and  if  that  fact 
is  not  established  by  the  evidence,   the  patent 
application  is  properly  rejected  and  the  claim 

properly  declared  null  and  void;  it  is  immateri- 
al that  at  some  future  date,   depending  upon 

changed  economic  conditions  or  improved  mining 
technology,   a  deposit  of  low-grade  ore  may 
become  valuable  for  mining  purposes. 

United  States  v.    W.  S.    Pekovich,   A-30868 
(Sept.    27,    1! 

The  Secretary  of  the  Interior  may  require  into  all 
matters  vital  to  the  validity  or  regularity  of  a 
mining  claim  at  any  time  before  the  passage  of 
legal  title,   and  the  fact  that  the  validity  of  a 
portion  of  a  contested  mining  claim  was  not 
challenged  in  a  proceeding  initiated  by  the 
Forest  Service  does  not  preclude  inquiry  into 
the  validity  of  that  portion  of  the  claim  by  this 
Department  if,   upon  review  of  the  record  of  the 

contest  proceedings,   the  Department  is  not  sat- 
isfied thA'  the  claim  is  regular  in  ail  respects. 

Where  the  validity  of  a  portion  of  a  contested 

placer  mining  claim  located  on  land  subsequent- 
ly withdrawn  from  mining  location  is  dependent 

upon  a  finding  that,  at  the  effective  date  of  the 
withdrawal,  the  land  was  known  to  be  mineral 
in  character,   but  the  contest  complaint  made  no 
reference  to  the  date  of  the  determination  of 

mineral  character,  and  no  evidence  was  intro- 
duced by  either  party  to  the  contest  bearing 

upon  known  conditions  at  the  time  of  the  with- 
drawal which  related  to  the  mineral  character 
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of  the  land,  and  where  there  is  reason  for 
doubting  whether  the  allegations  of  the  complaint 
accurately  reflected  the  charges  which  the 
contestant  proposed  to  substantiate,  the  pro- 

ceeding will  be  set  aside  to  permit  the  filing  of 
a  new  complaint  or  amended  complaint. 

United  States  v.    Clare  Williamson.   A-30640 

(Oct.    23,    1968)  ~75  I.  D.  338 

A  prudent  man  could  not  reasonably  expect  to  de- 
velop    a  profitable  mine  for  manganese  where 

the  extent  of  the  deposit  within  the  mining  claims 
is  unknown,   and  it  appears  to  contain  only  low 
grade  ores  for  which  there  is  no  market,  or 
reasonable  prospect  for  a  market,  therefore, 
there  has  not  been  a  discovery  of  a  valuable 
mineral  deposit  within  the  meaning  of  the 
mining  laws  and  the  claims  are  properly  declared 
null  and  void  and  a  mineral  patent  application 
for  the  claims  is  properly  rejected. 

There  is  no  justification  to  issue  a  mineral  patent 
for  mining  claims  containing  an  unknown  quan- 

tity of  low  grade  manganese  simply  because 
some  patents  may  have  issued  for  similar-type 
claims  during  World  War  II  and  during  a  period 
where  an  artificial  market  for  low  grade  ores 
was  created  by  a  government  stockpiling  pro- 

gram paying  an  incentive  price  for  ores,  where 
there  is  now  no  market  for  such  ores  and  no 
reasonable  prospect  of  such  a  market. 

United  States  v.   Thomas  Kinder  et  al.  ,  A-30916 
(Nov.    26,    1968) 

Where  the  validity  of  a  mining  claim  as  of  a  date 
prior  to  examination  of  the  claim  to  determine 
its  validity  is  at  issue,   the  date  of  the  exposure 
of  a  mineralized  area,   not  the  date  of  the 

sampling  of  the  mineralization,    is  determina- 
tive of  the  admissibility  of  assay  reports  and 

other  data  as  evidence  that  there  was  or  was 

not  a  discovery  upon  the  claim  at  the  critical 
date;  where  a  witness  in  a  mining  contest  fails 
to  distinguish  between  mineralization  exposed 
prior  to  the  crucial  date  and  that  exposed 

thereafter  and  to  explain  the  significance  of 
each  as  it  relates  to  the  vital  issue,  his  opinion 
that  there  is  a  discovery  at  the  present  time  is 
of  little  or  no  value  in  establishing  the  date  of 
the  alleged  discovery. 

The  Secretary  of  the  Interior  may  inquire  into  all 
matters  vital  to  the  validity  or  regularity  of  a 
mining  claim  at  any  time  before  the  passage 
of  legal  title,  and  the  failure  of  the  Government 
to  contest  a  mining  claim  after  its  mineral 
examiner  has  examined  the  claim  in  response 

to  an  application  for  patent  and  has  recommend- 
ed that  the  claim  not  be  contested  is  not  a  bar 
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to  further  inquiry  into  the  validity  of  the  claim 

if,  upon  further  review  of  the  case,  it  appears 
that  there  has  not  been  a  discovery. 

Marvel  Mining  Company  v.  Sinclair  Oil  and  Gas 

Company  et  al.  ,  United  States  v.  Marvel  Mining 

Coln?any,   A-30871  (Dec.    30,    1968)     75  I.  P.  4U7 

The  Department  has  full  jurisdiction  to  determine 
whether  a  mining  claim  has  been  properly 
located  and  whether  land  was  withdrawn  from 
location  at  the  time  when  a  mining  claim  was 

purportedly  located. 

Ti,   Inc.  ,   v.    Minnesota  Mining  and  Manufacturing 

Company,   A-31106(Jan.    16,    1969) 

In  order  to  demonstrate  the  validity  of  a  mining 
claim  it  must  be  shown  as  a  present  fact  that 
the  claim  is  valuable  for  mining  purposes,  and 
if  that  fact  is  not  established  by  the  evidence, 
the  claim  is  properly  declared  null  and  void; 
it  is  immaterial  that  the  claim  may  have  been 
successfully  mined  at  some  time  in  the  past  or 
that  at  some  time  in  the  future,  depending  upon 
increased  mineral  prices  or  improved  mining 
technology,  it  may  become  valuable  for  mining 

purposes. 

United  States  v.   Warren  E.    Wurts  and  James  E. 

Harmon,   A-30945  (Jan.    23,    1969)      76  I.  D.    6 

Where  a  valid  discovery  of  a  valuable  mineral 
deposit  has  not  been  made  within  a  mining 
claim  located  in  a  national  forest  prior  to  the 
construction  by  the  Forest  Service  of  a  logging 
road  through  the  claim,   the  road  was  a  valid 
appropriation  by  the  United  States  ofthe  land 

included  in  the  right-of-way  and  is  reserved 
from  entry  under  the  mining  laws;  therefore, 
whether  or  not  the  presence  of  the  road  caused 
some  interference  with  mining  activities  on  the 

claim  does  not  excuse  the  mining  claimant's 
failure  to  show  a  valid  discovery  thereafter  or 

otherwise  give  him  any  rights  in  the  unappro- 
priated portion  of  the  claim  superior  to  the 

United  States  in  the  absence  of  a  valid  discov- ery. 

United  States  v.    Bess  May  LL.tey  et  al.  ,   A- 30927 
(Mar.    4,    1969)  76  I.  D.  37 

Decisions  of  the  Department  holding  a  mining 
claim  null  and  void  because  of  the  failure  of 
some  of  the  claimants  to  file  a  timely  answer 
to  a  contest  complaint  against  the  claim  will 
be  set  aside  and  the  contest  dismissed  in 
accordance  with  a  court  order  directing  such 
action. 

MINING  CLAIMS— Continued 

DETERMINATION  OF  VALIDITY  — Continued 
When  there  has  been  a  severance  of  a  mining  claim, 

each  part  of  the  severed  claim  is  independently 
subject  to  all  the  requirements  of  the  mining 
law,  without  regard  to  the  remainder  of  the 
claim,  and  a  claimant  of  a  severed  portion  must 
show  a  valid  discovery  within  its  limits,  or  that 
portion  will  be  declared  null  and  void. 

United  States  v.   Taylor  Crossland  and  Alice 
Crossland,  A-30998  (Apr.    18,    1969) 

The  affidavit  of  a  mining  expert  who,   upon  exami- 
nation of  the  administrative  record  in  a  mining 

claim  contest  but  without  examination  of  the 

contested  mining  claim  itself,   recommends 
that  certain  steps  be  taken  to  ascertain  the 
extent  of  the  mineralization  occurring  on  the 
claim  and  who  expresses  the  opinion,   based 
upon  assumed  facts  which  the  Department  has 
found  to  be  unsubstantiated  by  credible  evi- 

dence,  that  the  claim  can  be  profitably  mined 
will  not  be  considered  either  as  evidence  of  the 

mineral  value  of  the  claim  or  as  the  demon- 

stration of  error  in  the  Department's  determi- 
nation from  the  evidence  presented  in  the 

course  of  a  hearing  that  no  discovery  of  a 
valuable  mineral  deposit  has  been  shown;  how- 

ever, where  it  appears  that  further  examina- 
tion of  the  claim  could  be  useful  in  resolving 

conflicting  testimony  of  witnesses  for  the  re- 
spective parties  to  the  contest,  the  mining 

claimant  will  be  permitted  to  submit  for  con- 
sideration credible  evidence  tending  to  sub- 

stantiate the  values  allegedly  found. 

United  States  v.   Thomas  C.   Wells,  A-30805 

(Supp. )  (Apr.    25,    1969) 

The  Government  is  not  obligated  to  prove  affirma- 
tively in  a  mining  contest  either  that  the  land 

claimed  is  nonmineral  in  character  or  that 

no  discovery  of  a  valuable  mineral  deposit 
within  the  limits  of  a  mining  claim  has  been 

made,   and  the  Government's  mineral  exam- 
iners are  under  no  obligation  either  to  re- 

habilitate discovery  points  or  to  explore  be- 
yond the  current  workings  of  a  mining  claimant 

in  attempting  to  verify  a  claimed  discovery; 
where  a  Government  mineral  examiner  testi- 

fies that  he  has  sampled  the  exposed  workings 
on  a  claim  without  finding  significant  mineral 
values  and  that  he  observed  no  other  minerali- 

zation to  sample,   a  prima  facie  case  of  no 
discovery  has  been  made,   and  the  burden  is 
thereafter  upon  the  mining  claimant  to  show 
by  a  preponderance  of  the  evidence  that  a 
discovery  has  been  made. 

United  States  v.   Bryan  Gould,  A-30990 

(May  7,    1969) 

United  States  v.    Robert  N.   Johnson  et  al.  , 

A-30828  (Supp.  ) (Apr.    8,    1969) 
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Where  an  action  to  determine  possessory  rights 
has  been  initiated  in  a  State  Court  by  a  placer 

mining  claimant  against  a  lode  mining  claim- 
ant and  thereafter  the  latter  files  a  private 

contest  in  the  Department  against  the  placer 
claimant  charging  that  the  mineral  deposit  is 

properly  located  only  as  a  lode,  the  Depart- 
ment will  suspend  proceedings  in  the  contest 

pending  a  final  determination  in  the  State  court 
action. 

Ti,  Inc.  y.    Minnesota  Mining  and  Manufacturing 
Company,    A-31 106  (Supp.  )  (July  2,    1969) 

A  determination  of  the  validity  of  a  mining  claim 
in  a  contest  proceeding  against  a  mineral  patent 
application  or  other  contest  proceeding  attack- 

ing the  validity  of  the  claim  where  there  are  no 
statutory  limitations  as  to  the  effect  of  the  pro- 

ceeding is  conclusive  as  to  the  validity  of  the 
claim  and  of  any  rights  asserted  to  the  claim 
in  a  verified  statement  filed  in  a  proceeding 
under  section  7  of  the  Multiple  Mineral  Devel- 

opment Act;  therefore,   action  on  a  claimant's 
verified  statement  will  be  suspended  pending  a 

final  determination  as  to  the  effect  of  a  previ- 
ous contest  proceeding  against  the  claims  and 

the  extent  of  the  claimant's  interests  in  the 
claims,   where  a  court  action  is  brought  challeng- 

ing the  effect  of  such  a  contest  proceeding. 

Energy  Resources  Technology  Land.   Inc., 
A-30311-C    (July  25,    1969) 

develop  a  valuable  mine  based  upon  rationally 
predictable  economic  circumstances  from 
present  known  facts  and  not  upon  mere  specu- 

lation of  possible  substantial,   unpredictable 
changes  in  the  market  place  resulting  from 
severe  changes  in  world  political  and  economic 
conditions,   or  the  unforeseen  lowering  of  costs 
due  to  a  dramatic  technological  breakthrough. 

Until  a  patent  issues  the  Department  of  Interior 
in  proper  contest  proceedings  may  challenge 
the  validity  of  a  mining  claim  and  consider 
facts  showing  whether  or  not  there  is  a  valid 
discovery  of  a  valuable  mineral  deposit  which 
are  in  existence  at  least  up  to  the  time  when 

the  patent  applicant  has  completed  all  the  re- 
quirements imposed  on  him,  including  posting 

and  publishing  of  his  application  and  the  pay- 
ment of  all  fees;  the  Department  is  not  restrict- 

ed to  facts  in  existence  only  at  the  time  the 

patent  application  is  filed. 

United  States  v.   Estate  of  Alvis  F.   Denison, 

A-30991  (Sept.   8,    1969)  76  I.  D.    233 

The  sale  of  sand  and  gravel  from  a  mining  claim  for 
use  as  fill  material,  or  for  comparable  purposes 
for  which  ordinary  earth  could  be  used,  cannot  be 
considered  in  determining  the  marketability  of  th< 
material  on  the  claim. 

United  States  v.   E.  A.   Barrows  and  Esther  Barrows, 
A-31023  (Nov.    28,    1969)         76  I.  D.  299 

A  building  stone  claim  located  on  land  which  has 
some  value  for  the  stone  but  a  greater  value 
for  non-mining  purposes,   even  though  it  is  not 
presently  being  used  for  such  purposes,   is 
invalid  because  the  land  is  not  chiefly  valuable 
for  building  stone. 

United  States  v.   Frank  and  Wanita  Melluzzo  et  al. 

A-31042  (July  31,    1969)  76I.D.  181 

Where  a  court  has  remanded  a  case  to  this  Depart- 
ment for  further  evidentiary  proceedings  on  a 

finding  that  there  was  not  a  prima  facie  sub- 
stantiation in  the  record  for  the  standard 

employed  in  determining  the  validity  of  a 
mining  claim,  it  is  proper  at  the  hearing  on 
remand  to  consider  all  evidence  relating  to  the 
validity  of  the  claim;  especially  where  any 
question  raised  by  the  court  as  to  the  standard 
has  been  resolved  by  subsequent  rulings  of 
other  courts. 

In  determining  whether  a  deposit  of  ore  is  a 
valuable  deposit  within  the  meaning  of  the 
mining  laws,  the  prudent  man  test  of  Castle  v. 
Womble  is  applied,   and  this  may  include  a 
consideration  of  the  marketability  of  the  ore 
and  whether  a  prudent  man  could  expect  to 

A  Government  mineral  examiner  investigating  a 
mining  claim  prior  to  a  proceeding  under  the  act 
of  July  23,    1955,   has  no  duty  to  test  a  claim  for 
discovery  beyond  examining  the  discovery  points 
made  available  by  the  mining  claimant. 

United  States  v.    Ruby  LaRose  Green,   A-31031 
(Mar.   25.    1970) 

Where  a  contest  is  brought  against  a  mining  claim 
on  the  ground  of  lack  of  discovery,   after  the 
Government  has  made  a  prima  facie  showing  that 
there  has  not  been  a  discovery,   the  burden  of 
proof  is  upon  the  contestees  to  show  by  a  prepon- 

derance of  the  evidence  that  a  discovery  has  been made. 

When  there  has  been  a  severance  of  a  mining  claim, 
each  part  of  the  severed  claim  is  independently 
subject  to  all  the  requirements  of  the  mining  law, 
without  regard  to  the  remainder  of  the  claim, 
and  a  claimant  of  a  severed  portion  must  show 

a  valid  discovery  within  its  limits,   or  that  por- 
tion will  be  declared  null  and  void. 

United  States  v.   Ernest  Higbee  et  al. 

(Apr.    1,    1970) 

A-31063 
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Under  the  mining  laws  of  the  United  States  one  may 
take  possession  of  vacant  public  land  open  to  lo- 

cation under  those  laws  and,   after  filing  notice  of 
location,  retain  that  possession  against  all  except 
the  Government  while  he  is  in  diligent  prosecu- 

tion of  his  efforts  to  discover  valuable  minerals 
therein,   but,   when  the  Government  withdraws  its 
consent  to  such  location,    either  by  withdrawing 
the  land  from  the  operation  of  the  mining  laws  or 
by  otherwise  making  it  unavailable  for  mining 

operations,   the  locator  must  show  that  he  i.as 
made  a  discovery  of  a  valuable  mineral  deposit 
within  the  limits  of  the  claim  in  order  to  retain 
his  possession. 

United  States  v.   Lester  E.   Martin  et  al  ■ 

(Apr.    J.    1970) 

A-31050 

Lode  claims  cannot  be  validly  located  for  deposits  of 
flagstone  which,  as  building  stone  can  be  located 
only  as  placer  claims. 

United  States  v.   Ray  L.   Steven  et  al, 
(May  13,    1970) 

A-31052 

Where  a  contest  is  brought  against  a  mining  claim  on 
the  ground  of  lack  of  discovery,  after  the 
Government  has  made  a  prima  facie  showing  that 
there  has  not  been  a  discovery,  the  burden  of 
proof  is  upon  the  contestees  to  show  by  a  prepon- 

derance of  the  evidence  that  a  discovery  has  been 
made. 

United  States  v.   J.   R.   Osborne  et   al. .   A-31030 
(May  26.    1970)  77  I.  D.   83 

The  Department  of  the  Interior  has  been  granted 
plenary  power  in  the  administration  of  the  public 
lands,   and  it  has  authority,   after  proper  notice 
and  upon  adequate  hearing,   to  determine  the  va- 

lidity of  an  unpatented  mining  claim. 

In  order  to  demonstrate  the  validity  of  a  mining 
claim  it  must  be  shown  as  a  present  fact  that  the 
claim  is  valuable  for  mining  purposes. 

United  States  v.   Elsie  Codv.   1   IBLA  92 
(Nov.   13,   1970) 

Even  if  deposits  of  sand  suitable  for  use  in  glass 
manufacturing  may  be  considered  uncommon  va- 

rieties within  the  meaning  of  the  act  of  July  23, 
1955,   and  locatable  thereafter,   there  must  still 
be  a  determination  that  the  deposits  constitute 
valuable  mineral  deposits  under  the  mining  laws 
by  application  of  the  prudent  man  test  as  imple- 

mented by  the  marketability  test  in  order  to  vali- 
date the  mining  claims  for  such  deposits. 

United   States  v.  Maurice  Duval,   et  al. ,   1  IBLA  103 
(Nov.    23,   1970) 

The  Government's  mineral  examiners  are  under  no 
obligation  either  to  rehabilitate  discovery  points 
or  explore  beyond  current  workings  of  a  mining 
claimant  in  attempting  to  verify  a  claimed  dis- 

covery.    When  a  mining  claimant  charges  the 
Government's  examiners  failed  to  examine  a 
working  which  should  have  been  examined,   it  is 
incumbent  upon  the  claimant  to  show  mineraliza- 

tion of  significant  value  has  been  exposed  at  that 

point. United   States  v.   Frank  W.   Whltenack.   1   IBLA  156 
(Dec.    9,   1970) 

In  determining  whether  a  mining  claim  has  been 
validated  by  a  discovery  of  a  valuable  mineral 
deposit,  each  case  must  be  examined  on  its  own 
facts  by  applying  the  prudent  man  test,  which 
Includes  a  consideration  of  economic  factors 

upon  which  a  prudent  man's  expectation  of  devel- 
oping a  valuable  mine  would  be  based. 

United  States  v.   Hines  Gilbert  Gold  Mines  Company, 
1  IBLA  296  (Feb.   25,    1971) 

To  constitute  a  discovery  upon  a  lode  mining  claim 
there  must  be  physically  exposed  within  the 
limits  of  the  claim  a  lode  or  vein  bearing 
minerals  in  such  quality  and  quantity  to  warrant 
a  prudent  man  in  expending  his  labor  and  means, 
with  a  reasonable  prospect  of  success,    in  de- 

veloping a  valuable  mine. 

A  mining  claim  is  properly  declared  invalid  and 
patent  application  therefor  is  properly  rejected 

where  the  Government  establishes  a  primafacie 
case  of  lack  of  discovery,    and  the  contestee 
presents  no  direct  or  rebuttal  evidence. 

United  States  v.    Maurice  E.    Jones, 
2  IBLA  237  (Apr.    30,    1971) 

For  a  mining  claim  to  be  valid,    the  required 
discovery  must  be  made  within  the  limits  of  the 
claim  as  located;  a  discovery  outside  the  limits 
of  the  claim  cannot  serve  to  validate  it  despite  the 

the  proximity  of  the  discovery  to  the  claim. 

United  States    v.    Clear  Gravel  Enterprises, 

2  IBLA  285   (May  20.    1971) 

Inc. 

Government  mineral  examiners  determining   the 
validity  of   a  mining  claim  need  only  examine  the 
claim  to  verify  whether   the   claimant  has  made  a 
discovery;    they   are  not  required   to  perform 
discovery  work,    to  explore  or   sample  bevond   the 
claimant's  workings,   or    to   rehabilitate  alleged 
discovery  cuts   to  establish   the  government's 
prima   facie  case. 

United  States  v.    Wayne  Winters  d/b/a  Piedras  Del 
Sol  Mining  Company, 2  IBLA  329  (June  2.    1971) 

78  I.  D.    193 
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The  derivation  of  revenue  from  fees  paid  by  persons 

for  the  privilege  of  entering  a  mine  to  breathe 
air  which  contains  radon  gas  released  by  the 

natural  process  of  the  decay  of  uranium  is  not  a 
mining  operation  within  the  meaning  of  the  mining 
laws,  and  such  an  activity  does  not  constitute  the 
discovery  of  a  valuable  mineral  deposit  essential 
to  the  creation  of  a  valid  mineral  location. 

oe  Justified  by  the  expected  returns  oJ 
a  reasonably  estimated  volume  of  mineral 
within  the  known  extent  of  the  deposit. 

United  States  of  America  v.  Elkhorn  Minin; 

Company,  2  IBLA  383  (June  28.  1971) 

Government  mineral  examiners  determining 
the  validity  of  a  mining  claim  need  only 
examine  the  claim  to  verify  whether  the 
claimant  has  made  a  discovery;  they  are 
not  required  to  perform  discovery  work, 

to  explore  or  sample  beyond  the  claimant1! 
workings,  or  to  rehabilitate  alleged 

discovery  cuts  to  establish  the  govern- 

ment's prima  facie  case. 

The  sole  basis  for  decision  in  a  contest 

case  is  the  record  made  at  the  hearing, 
although  evidence  submitted  on  appeal 
can  be  considered  for  the  purpose  of 

determining  whether  a  further  hearing 
is  warranted;  but  in  the  absence  of 

substantial  proof  tending  to  show 

the  existence  of  a  valid  discovery 
on  the  claims  there  is  no  basis  for 

further  evidentiary  proceedings. 

United  States  v.  Jimmie  (Juanita)  P.  Laing. 

3  IBLA  108  (Aug.  19,  1971)     

A  mining  claim  on  land  open  to  the  opera- 
tion of  the  mining  laws  may  not  be  de- 

clared invalid  without  proper  notice 
and  opportunity  for  hearing. 

Richard  W.  Van  Dyke,  Marjorie  Van  Dyke, 

3  IBLA  222  (Sept.  8.  1971) 

An  applicant  for  a  mineral  patent  must  main- 
tain his  mining  claim  in  such  a  condition 

that  the  Government  may  examine  his  dis- 
covery point3  to  verify  the  existence  of 

the  mineral  deposit,  and  the  Government's 
mineral  examiner  need  not  clean  out  or 

rehabilitate  the  claimant's  discovery 
points  or  explore  beyond  the  pits  cur- 

rently exposed. 

A  mineral  patent  application  Is  properly 
rejected  and  the  mining  claims  properly 
declared  null  and  void  where  the  Government 

has  shown  that  a  prudent  man  could  not 

expect  to  mine  a  deposit  of  barite  profit- 
ably because  the  barite  does  not  meet 

market  standards,  and  the  contestee's  evi- 
dence fails  to  show  that  all  the  costs  of 

the  mining  operation,  including  milling 
operations  necessary  to  upgrade  the 
mineral,  if  possible,  to  market  standards 
and  improvement  of  a  road  necessary  to 
haul  the  material  from  the  claims,  would 

Onited  States  v.  Howard  S. 
97  (Nov.  19,  1971) 

McKenzle.  4  IBLA 

To  constitute  a  discovery  upon  a  placer  mining 
claim  there  must  be  physically  exposed  within 
the  limits  of  the  claim  minerals  of  such 

quality  and  quantity  as  to  warrant  a  prudent 
man  in  expending  his  labor  and  means,  with 
a  reasonable  prospect  of  success,  in  develop- 

ing a  valuable  mine. 

A  mining  claim  is  properly  declared  invalid 
where  the  Government  establishes  a  prima 
facie  case  of  lack  of  discovery,  and  the 
contestee  presents  no  direct  or  rebuttal 
evidence . 

United  States  v.  Delbert  G.  Oxford.  Dorothy  M. 
Oxford,  4  IBLA  236  (Jan.  10,  1972) 

Mining  claims  located  on  land  withdrawn  from 
mineral  entry  are  null  and  void  ab  initio. 

Oliver  and  Robert  A.  Reese,  Silver  Associates,  Inc. 
4  IBLA  261  (Jan  21,  1972) 

Government  mineral  examiners  in  determining  the 
validity  of  a  mining  claim  need  only  examine 
the  claim  to  verify  whether  the  claimant  has 

made  a  discovery;  they  are  not  required  to 

perform  discovery  work,  to  explore  or  sample 

beyond  the  claimant '6  workings,  or  to  rehabil- 
itate alleged  discovery  cuts  to  establish  the 

Government* 8  prima  facie  case. 

United  States  v.  L.  B.  McGulre.  4  IBLA  307 
(Feb.  4,  1972) 

Where  the  land  occupied  by  mining  claims  Is 

subsequently  withdrawn  from  all  forms  of 
exploration,  location  and  entry  under  the 
mining  laws,  evidence  obtained  thereafter 
by  drilling,  sampling  and  other  exploratory 
activities  cannot  be  considered  for  any 
purpose  other  than  the  extent  to  which  such 

geological  investigations  may  tend  to  sup- 
port an  assertion  that  valuable  deposits  of 

minerals  had  been  physically  disclosed 
within  the  boundaries  of  each  of  the  claims 

prior  to  that  date,  i.e. .  the  qualifying 
discovery  must  have  been  made  prior  to 
the  date  of  the  withdrawal. 

United  States  v.  Cunslght  Mining  Company, 
5  IBLA  62  (Mar.  1,  1972) 

To  establish  a  prima  facie  case  and  to  meet 
its  burden  of  nroof,  in  a  mining  contest, 
the  government  is  not  required  to  negate 
all  the  proofs  of  discovery.   The  Rovernment 
can  meet  its  burden  by  competent  testimony 
that  there  has  been  no  discovery  of  a 
valuable  mineral  deposit. 
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Where  a  mineral  claimant  .  *s  located  a  groun 
of  claims  lie  must  show  a  discovery  on 
each  claim,  which  requires  a  shorinr, 
that  the  mineral  from  eacli  claim  could 

have  heen  extracted ,  removed  and  marketed 
at  a  profit. 

If  it  is  shown  as  to  a  number  of  claims  located 

for  gypsitc,  and  for  which  applications  for 
patent  have  boon  filed,  that  the  amount  of 

deposits  on  the  claims  is  e>:cessivel'-  lar«;e 
in  relation  to  the  market  that  exists, 

only  those  claims  can  be  found  val id  from 

which  production  vould  most  fnsili1"  -v»t 
the  market  demand  and  have  a  reasonable 

prospect  of  success;  the  remaining  claims 
must  be  held  Invalid  for  lack  of  discovery. 

United  States  v.  Henrietta  Bunkowski  and  Andrew 

Julius  Bunkowski,  5  IBLA  102  (Mar.  7,  1972) 79  I.D.  43 

To  determine  whether  a  deposit  of  buildinR 

stone  or  other  substance  listed  in  the  AC* 

of  July  23,  1955,  is  of  a  common  or  uncom- 
mon variety,  there  must  be  a  comparison  of 

the  deposit  with  other  deposits  of  similar 
type  minerals  in  order  to  ascertain  whether 

the  deposit  has  a  property  giving  it  a  dis- 
tinct and  special  value.   If  the  deposit  is 

to  be  used  for  the  same  purposes  as  minerals 
of  common  occurrence,  then  there  must  be  a 
showing  that  some  property  of  the  deposit 

gives  it  a  special  value  for  such  use  and 
that  this  value  is  generally  reflected  by 
the  fact  that  the  material  commands  a  higher 

unit  price  in  the  market  place.   However,  a 
showing  that  the  stone  or  other  mineral  has 

some  property  making  it  useful  for  some  pur- 
pose for  which  other  commonly  available 

materials  cannot  be  used  may  also  adequately 
demonstrate  that  it  has  a  distinct  and  special 
value. 

Where  an  applicant  for  a  mineral  patent  filed 
to  cover  a  claim  for  a  tuffaceous  building 
stone  used  for  the  same  purposes  as  other 

building  stone  has  not  shown  that  the  min- 
eral located  on  the  claim  has  a  unique 

character  such  that  when  sold  it  commands 

a  higher  price  on  the  open  market  than 
comparable  materials  the  building  stone 
does  not  have  a  special  and  distinct  value 

and  is  a  common  variety  of  stone  not 
locatable  under  the  mining  laws  after 
July  23,  1955. 

United  States  of  America  v.  California  Soylaid 
Products,  Inc.,  5  IBLA  179  (Mar.  15,  1972) 

If  upon  review  of  the  record  of  contest  pro- 
ceedings it  is  evident  that  stipulations 

of  fact  by  the  parties  to  the  proceeding 
are  Insufficient  to  support  the  finding 
previously  made  that  the  mining  claimants 
have  satisfied  the  requirements  of  the 
mining  laws  and  are  entitled  to  a  patent 
for  the  claims,  a  hearing  will  be  ordered 
to  receive  and  develoo  additional  evidence 
on  the  issues  in  the  contest  complaint. 

The  Secretary  of  the  Interior  may  inquire 
into  all  matters  vital  to  the  validity 
of  mining  claims  at  any  time  before  the 
passage  of  legal  title,  and,  where  it  is 
evident  upon  review  of  the  record  of 

contest  proceedings  that  stinulations  of 
fact  by  the  parties  are  insufficient  to 
support  a  finding  previouslv  made  that  the 
mining  claimants  have  satisfied  the  require- 

ments of  the  mining  laws  and  are  entitled 
to  a  patent  for  the  claims,  may  order  a 
hearing  to  receive  and  develop  additional 
evidence  on  the  issues  in  the  contest 
complaint. 

United  States  v.  Ideal  Cement  Co. 
Inc. 

5  IBLA  235  (Mar.  23,  1972)   79  i.d.  117 

To  constitute  a  discovery  upon  a  lode  mining 
claim  there  must  be  physically  exposed 
within  the  limits  of  the  claim  a  lode  or 

vein  bearing  minerals  in  such  quality  and 

quantity  to  warrant  a  prudent  man  in  ex- 
pending his  labor  and  means,  with  a  rea- 
sonable prospect  of  success,  in  developing 

a  valuable  mine. 

A  mining  claim  is  properly  declared  invalid 
where  the  Government  establishes  a  prima 

facie  case  of  lack  of  discovery,  and  the 
contestee  does  not  show  by  a  preponderance 
of  evidence  that  the  claim  is  valid. 

United  States  of  America  v.  Charles  W.  Kohl 
and  Cora  A.  Kohl,  5  IBLA  298  (Apr.  13,  1972) 

The  rejection  of  an  application  for  patent  to 
a  mining  claim  in  a  contest  proceeding  on  the 
ground  that  a  discovery  has  not  been  made  is 
necessarily  a  determination  that  the  claim  is 
Invalid. 

United  States  v.  William  J.  Bartels,  Sr.,  et  al. 
6  IBLA  124  (June  5,  1972) 

Where  a  hearing  examiner  has  declared  a  mining 

claim  to  be  null  and  void  for  lack  of  dis- 
covery, and  the  mining  claimant  makes  no 

attempt  to  show  error  in  that  particular 

finding,  the  hearing  examiner's  decision will  not  be  disturbed. 

United  States  v.  Lewis  Maus  and  Frank  G. 
6  IBLA  164  (June  14,  1972) 

Determinations  of  invalidity  of  interests  in 
mining  claims  are  of  no  effect  when  the 
determinations  were  the  result  of  contest 

proceedings  wherein  the  complaints  were  not 
served  on  the  holders  of  such  interests. 

United  States  Smelting  Refining  and  Mining 

Company  v..  Tell  Ertl,et  al . ,  6  IBLA  253 
(June  28,  1972) 
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Where  there  were  no  outstanding  permits,  leases 
or  applications  for  leases  for  minerals  sub- 

ject to  the  Mineral  Leasing  Act  of  1920,  as 
amended,  30  U.S.C.  5  181  et  se£.  (1970), 
when  mining  claims  were  located  in  1945  and 
1952,  but  the  Geological  Survey  In  1968  has 
reported  that  the  lands  were  known  to  be 
valuable  for  leasable  minerals  subject  to 
that  Act  since  1920,  a  mining  claimant  is 
entitled  to  a  hearing  on  the  question  of 
the  known  mineral  character  of  the  land 
at  the  time  his  claims  were  located  before 
the  claims  can  be  declared  void  ab  Initio 
for  his  failure  to  file  amended  locations 
as  required  to  take  advantage  of  the  bene- 

fits of  section  1  of  the  Multiple  Mineral 
Development  Act  of  August  13,  1954,  30  U.S.C. 
$  521  (1970). 

Section  2332,  Rev.  Stat.,  30  U.S.C.  S  38 
(1970),  does  not  obviate  the  necessity  of 
a  mining  claimant  to  show  a  valid  discovery 
in  order  to  be  entitled  to  a  patent  for  a 
mining  claim. 

Section  2332,  Rev.  Stat.,  30  U.S.C.  I  38 
(1970),  may  not  create  any  rights  to  a 
mining  claim  against  the  United  States  where 
the  land  Is  not  open  to  entry  under  the  min- 

ing laws.   If,  however,  the  land  becomes 
open  for  entry  under  the  mining  laws,  and  in 
the  absence  of  any  intervening  rights,  that 

provision  may  serve  as  a  substitute  to  mak- 
ing a  new  location  If  the  lands  are  held  for 

the  requisite  number  of  years  thereafter  and 
a  discovery  of  a  valuable  mineral  deposit  is 
then  shown.   This  Includes  lands  opened  to 
mining  claims  under  the  Multiple  Mineral 

Development  Act,  but  under  that  Act  the 
leasable  minerals  would  be  reserved  to  the 
United  States. 

MINING  CLAIMS— Continued 

DETERMINATION  OF  VALIDITY  — Continued 

The  Bureau  of  Land  Management,  without  hold- 
ing an  evidentiary  hearing,  may  properly 

declare  that  mining  claims  were  null  and 
void  ab  initio  when  they  were  located  while 
land  was  within  a  power  site  withdrawal  and 
no  rights  therein  could  be  based  upon  the 

original  locations.   However,  such  a  find- 
ing does  not  determine  the  validity  of 

claims  located  after  the  lands  were  opened 
to  mineral  location  by  the  Mining  Claims 
Rights  Restoration  Act  or  held  thereafter 

for  the  period  prescribed  by  30  U.S.C. 
§  38  (1970). 

Gardner  C.  McFarland,  8  IBLA  56  (Oct.  13,  1972) 

Although  a  mining  claim  may  have  been  valid 
in  the  past  because  of  a  discovery  on  the 
claim  of  a  valuable  deposit  of  mineral,  the 
mining  claim  will  lose  its  validity  if  the 

mineral  deposit  ceases  to  be  valuable 
because  of  a  change  in  economic  conditions 
or  exhaustion  of  the  deposit. 

United  States  v.  F.  E.  Gray  and  Mrs.  F. 

Gray, 

8  IBLA  96  (Nov.  6,  1972) 

A  mining  claim  is  properly  declared 
invalid  where  the  government  estab- 

lishes a  prima  facie  case  of  lack 
of  discovery,  and  the  contestee 
does  not  show  by  a  preponderance 
of  evidence  that  the  claim  is 
valid. 

United  States  v.  Curtis  H.  Springer,  et  al. 
8  IBLA  123  (Nov.  14,  1972) 

Barton, 6  IBLA  293   (July  7,   1972) 

79   I.D.    431- 

Mining  claims  located  on  lands  after  they 
have  been  included  In  an  application  for 
withdrawal,  which  was  noted  on  the  records 

of  the  land  office,  are  properly  declared 
null  and  void  ab  Initio. 

M.  A.  McHenry.  C.  D.  McHenry.  A.  H.  Halle. 
Betty  J.  McHenry.  7  IBLA  77  (Aug.  15.  1972) 

No  hearing  is  necessary  to  declare  mining 
claims  void  ab  Initio  where  the  records 

of  the  Department  show  that  at  the  time 
of  location  of  the  claims  the  land  was 
not  open  to  mining  location. 

Ramsher  Mining  and  Engineering  Co. 
(Sept.  1,  1972) 

A  determination  of  invalidity  of  interests  in 
mining  claims  is  effective  where  made  as  the 

result  of  contest  proceedings  wherein  all  the 
parties  in  interest  were  properly  served  and 
no  appeal  was  taken. 

Gabbs  Exploration  Company.  United  States  Smelting 
Refining  &  Mining  Company.  7  IBLA  318  (Sept.  25. 
1972) 

Where  mineral  values  ascertained  on  a  lode 

mining  claim  would  not  Justify  a  prudent 
man  In  going  forward  with  developmental 
endeavors  with  a  reasonable  prospect  of 

success  in  obtaining  a  valuable  mine,  it 

is  proper  to  declare  the  claim  null  and void. 

United  States  v.  Benji L.  Taylor  and 

Martha  L.  Taylor,  8  IBLA  264  (Dec.  4,  1972) 

The  issuance  of  a  final  certificate  to  a 

mining  claim,  or  a  determination  of  the 
status  of  the  claim  under  section  5  of 
the  Surface  Resources  Act,  30  U.S.C. 

$  613  (1970),  does  not  preclude  the 
Department  from  challenging  the  validity 
of  the  claim  in  a  subsequent  proceeding  or 

any  ground  it  may  deem  appropriate,  since 
until  the  moment  patent  is  issued  the 
Department  retains  Jurisdiction,  after 

adequate  notice  and  upon  proper  oppor- 
tunity for  hearing,  to  adjudicate  the 

validity  of  mining  claims  on  the  public 
lands. 

The  prudent  man  test  is  not  satisfied  when 
a  mining  claimant  asserts  that  she  is 
willing  to  accept  a  meager  income  from 
the  claims  which,  though  inadequate  to 
support  a  commercial,  mining  venture, 
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would,  In  her  opinion,  satisfy  the  needs 

of  a  small  miner  on  a  "do  it  yourself" 
basis.  The  test  is  objective,  not  sub- 

jective. 

United  States  v.  Nettle  G.  Harper, 

8  IBLA  357  (Dec.  12',  19721 

MINING  CLAIMS— -Continued 

DETERMINATION  OF  VALIDITY  —Continued 

Where  a  placer  mining  claim  was  located  for 
common  variety  sand  and  gravel  prior  to 

July  23,  1955,  and  sand  and  gravel  was 
mined,  removed  and  marketed  at  a  profit 
before  and  on  July  23,  1955,  it  is  proper 

to  consider  the  claim  as  having  demon- 
strated a  present  marketability  as  of  that 

date. 

No  hearing  is  necessary  to  declare  mining 
claims  void  ab  initio  where  the  records  of 

the  Department  show  that  at  the  time  of 

location  of  the  claim  the  land  was  not  open 
to  such  location. 

Ralph  Page,  8  IBLA  435  (Dec.  22,  1972) 

In  a  Government  contest  inquiring  into  the 
validity  of  mining  claims,  a  finding  of 
lack  of  discovery  of  a  valuable  mineral 
deposit  determines  that  the  claims  are 

invalid,  and  an  Administrative  Law  Judge 
errs  after  making  such  a  finding  in  refus- 

ing to  declare  such  claims  to  be  Invalid 

or  null  and  void  and  in  dismissing  the 

Government's  contest  complaint. 

United  States  v.  Charleston  Stone  Products, 
Inc.  ,  9  IBLA  94  (Jan.  18,  1973) 

United  States 
Stone,  Inc. ,  € 

Cascade  Ornamental  Building 
»1.,  8  IBLA  447  (Dec.  29,  1972) 

To  establish  a  prima  facie  case  and  to  meet 
its  burden  of  proof  in  a  mining  contest, 
the  Government  is  required  only  to  show 
by  competent  evidence  that  there  has  been 
no  discovery  of  a  valuable  mineral  deposit. 

United  States  v.  Alarco  (formerly  Mena 
Mining  and  Exploration  Co.,  Inc. ) ,  9  IBLA  1 
(Jan.  10,  1973) 

To  satisfy  the  requirements  for  discovery  on 
a  placer  mining  claim  located  for  a  common 
variety  of  sand  and  gravel  prior  to 
July  23,  1955,  it  must  be  shown  that  the 

exposed  material  could  have  been  extracted, 
removed  and  marketed  at  a  profit  on  that 
date,  and  further  that  the  market  for  the 
material  from  the  claim  has  continued  with- 

out substantial  interruption  to  the  present 
time;  where  such  a  showing  is  made,  a  con- 

test against  that  claim  is  properly 
dismissed. 

A  placer  mining  claim  located  for  a  common 
variety  sand  and  gravel  prior  to  July  23, 
1955,  from  which  claim  mineral  material 
was  extracted,  removed  and  marketed  at  a 
profit  on  that  date,  and  which  mineral 
material  could  have  participated  in  the 
same  market  without  interruption  to  the 
present  time,  is  properly  declared  to  be 

a  valid  mining  claim. 

To  establish  a  prima  facie  case  and  to  meet 
its  burden  of  proof  in  a  mining  contest, 
the  government  is  required  only  to  show  by 
competent  evidence  that  there  has  been  no 

discovery  of  a  valuable  mineral  deposit. 

To  determine  whether  a  deposit  of  building 
stone  or  other  substance  listed  in  the 

Act  of  July  23,  1955,  is  of  a  Common  or 
uncommon  variety,  there  must  be  a  compari7 
son  of  the  deposit  with  other  deposits  of 

similar  type  minerals  in  order  to  ascer- 
tain whether  the  deposit  has  a  property 

giving  it  a  distinct  and  special  value. 
If  the  deposit  is  to  be  used  for  the  same 

purposes  as  minerals  of  common  occurrence, 
then  there  must  be  a  showing  that  some 

property  of  the  deposit  gives  it  a  special 
value  for  such  use  and  that  this  value  is 

reflected  by  the  fact  that  the  mineral 
commands  a  higher  price  in  the  market 

place.   If,  however,  the  stone  or  other 

mineral  has  some  property  making  it  use- 
ful for  some  purpose  for  which  other 

commonly  available  materials  cannot  be 
used,  this  may  adequately  demonstrate 
that  it  has  a  distinct  and  special  value. 

United  States  v.  W.  G.  Nickol  and  Eva  Rose  Nickol, 
9  IBLA  117  (Jan.  23,  1973) 

The  sale  of  minor  quantities  of  material 

at  a  profit,  or  the  disposal  of  sub- 
stantial quantities  of  material  at  no 

profit,  does  not  demonstrate  the  exis- 
tence of  a  market  for  the  material  suf- 

ficient to  establish  the  discovery  of 
a  valuable  mineral  deposit.   Moreover, 

where  the  claim  is  a  placer  located 
for  common  building  stone,  it  must  be 
shown  that  the  land  was  entered  and 

was  chiefly  valuable  for  building 
stone  prior  to  the  time  when  such 
common  varieties  were  closed  to  loca- 

tion by  the  Act  of  July  23,  1955. 

Adrian  Edwards,  9  IBLA  197 United  States  ; 

(Jan  29,  1973) 

In  the  absence  of  proof  of  a  present  valuable 
mineral  deposit  within  a  claim,  evidence  of 

past  production  of  ore  from  a  mining  claim 
does  not  establish  that  there  is  presently  a 
discovery  of  such  a  deposit  within  the  claim; 

worked-out  claims  do  not  qualify  as  valid 
claims. 

United  States  v.  Vernon  J.  Zerwekh,  9  IBLA  172 
(Jan.  29,  1973) 
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In  determining  whether  a  deposit  of  ore  is 
a  valuable  deposit  within  the  meaning  of 
the  mining  laws,  consideration  may  prop- 

erly be  given  to  whether  a  prudent  man 
could  reasonably  expect  to  develop  a 
valuable  mine  in  the  reasonably  foresee- 

able future  where  such  expectation  is 
based  upon  economic  circumstances  which 

are  rationally  predictable  from  presently 
known  facts  and  not  upon  mere  speculation 
with  respect  to  possible  substantial,  but 
unpredictable,  changes  in  economic  condi- 

tions or  dramatic  technological  break- 
through; it  is  not  enough,  however,  to 

show  that,  because  of  increasing  demand 
for  a  mineral  and  the  depletion  of  known 
ore  reserves,  the  market  price  of  that 
mineral  seems  certain  to  rise  where  it 
is  not  shown  that  the  foreseeable  rise 

in  the  price  of  the  mineral  is,  by 
itself,  a  substantial  enough  factor  to 
make  the  development  of  a  mine  appear 
to  be  economically  feasible. 

Where  there  has  been  an  actual  finding  of 

a  mineral  deposit  within  the  limits  of 
a  designated  mining  claim,  geologic 

inference  may  be  relied  upon  to  estab- 
lish the  extent  and  potential  value 

of  a  particular  mineral  deposit. 

United  States  v.  Ethel  Schell  Larsen  and  Minerals 

Trust  Corporation,  9  IBLA  247  (Feb.  2,  1973) 

unpatented  mining  claim(s)  located  on  fed- 
erally owned  lands,  and  where,  upon  the 

hearing  of  such  contests,  the  Government 

makes  a  prima  facie  showing  of  invalidity 
which  is  unrefuted  by  the  contestees,  the 
Administrative  Law  Judge  is  obliged  to 

hold  the  claim(s)  to  be  null  and  void-,  and 
this  procedure  does  not  violate  constitu- 

tional guarantees  of  due  process,  the 
General  Mining  Law  or  the  Administrative 
Procedure  Act.   Presentation  of  the  contes- 

tant's case  by  counsel  employed  by  the 
Forest  Service  is  not  an  illegal  transfer 
of  the  authority  of  the  Secretary  of  the 
Interior. 

United  States  v.  Richard  W.  Dummar 
9  IBLA  308  (Feb.  13, 

1973) 

To  constitute  a  discovery  upon  a  mining  clain 
there  must  be  physically  exposed  within  the 

limits  of  the  claim  minerals  in  such  quality 
and  quantity  to  warrant  a  prudent  man  in 
expending  his  labor  and  means,  with  a  rea- 

sonable prospect  of  success,  in  developing 
a  valuable  mine. 

A  mining  claim  is  properly  declared  invalid 
where  the  Government  establishes  a  prima 
facie  case  of  lack  of  discovery,  and  the 
contestee  does  not  show  by  a  preponderance 
of  evidence  that  the  claim  is  valid. 

Where  mining  claims  are  located  after  enact- 
ment of  the  Act  of  July  23,  1955  for 

deposits  of  naturally  colored  volcanic 
stone  having  various  colors,  the  stone 
being  mined,  crushed,  sold,  and  used  for 
roofing  rock,  the  deposits  are  common 
varieties  of  stone  and  are  not  subject 
to  location  under  the  mining  laws  after 
July  23,  1955,  where  it  is  shown  that 
similar  volcanic  stone  is  of  widespread 
occurrence  and  that  the  claimants  obtain 

the  same  price  in  the  market  for  the  stone 
as  their  competitors  who  produce  and  sell 
similar  naturally  colored  volcanic  stone. 
It  is  not  enough  to  remove  the  stone  in 
issue  from  the  common  varieties  category 

merely  to  show  that  it  sells  for  a  some- 
what higher  price  than  other  commonly 

occurring  rocks  used  for  the  same  purpose 
that  are  less  attractively  colored,  such 

as  crushed  granite,  limestone  and  pea 

gravel. 

United  States 
and  C.L.  Wilkey, 

United  States  v. 
9  IBLA  281  (Feb. 

Brubaker     et   al. 

The  United  States,    acting  by   and   through   t. 
Secretary   of   the   Interior,    is   lawfully 
empowered   to  initiate   a   contest   pursuant 
to   the   Admins t rat ive   Procedure   Act    for   the 

purpose   of   determining  the  validity   of   any 

10   IBLA   146    (Mar.    26,    1973) 

The  prudent   man    test   is   objective   not   sub- 
jective  and   is   not   met  by   allegations 

that    the   claimant    could   derive   a  simple 
livelihood    from   it   through   a   one-man 
operation   aided  by   the  gratuitous    assis- 

tance  of    friends  . 

In  a  Government  contest  against  the  validity 
of  a  mining  claim,  a  finding  of  lack  of 
discovery  determines  that  the  claims  are 
invalid  and  the  Administrative  Law  Judge 
errs  in  refusing  to  declare  it  invalid 
even  if  the  contestant  does  not  request 
such   a  declaration. 

United  States   v.    Ernest   R.    Terry   and  Otto   R. 
Stocker,    10   IBLA   158    (Mar.    26,    1973) 

Where   there   are   indications   of  placer  gold 
values   which   are   economically   marginal 

in   terms   of   placer  mines   generally,    it' is appropriate   to   consider  other   aspects 
relating   to   the   cost   and   feasibility  of 
extraction  and   recovery    from  the  particu- 

lar  claim(s)    at    issue,   such   as    the  indi- 
cated volume   of   placer  material,   mining 

method,    the   availability   of  water,    remote- 
ness   and   access,    the  amount   of   investment 

required   and   the   amortization   thereof,    the 
character  of   the  deposit,   the  demonstrated 
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willingness  or  reluctance  of  knowledgeable 
and  prudent  persons  to  proceed  with  the 
development  of  a  mine  within  the  claim 

boundaries,  the  degree  of  success  expe- 
rienced in  operations  on  adjacent  claims, 

climatic  limitations  and  any  other  rele- 
vant factors  which  a  prudent  man  would 

be  obliged  to  take  into  account  before 
proceeding  to  further  invest  his  labor 
and  means  in  the  reasonable  anticipation 
that  a  valuable  mine  can  be  developed. 

United  States  v.  Clara  B.  Henry  et  al ■ ,  10  IBLA  195 

(Apr.  2,  1973) 

In  a  contest  against  a  mining  claim,  the 
Government  need  only  present  a  prima  facie 
case  that  there  has  been  no  discovery; 
after  such  a  presentation  the  burden 
devolves  upon  the  mineral  claimant  to 

prove  by  a  preponderance  of  the  evidence 

that  there  has  been  such  a  discovery. 

Where  a  millsite  is  used  for  mining  and 
milling  purposes  in  connection  with  a 

mining  claim  that  is  held  to  be  invalid, 
and  the  claimant  does  not  show  that  the 

millsite  is  being  used  for  mining  and 

milling  purposes  in  connection  with  any 
other  mining  claim,  the  millsite  is 
properly  declared  to  be  invalid. 

United  States  v.  Samuel  Mellos.  10  IBLA  261 
(Apr.  13,  1973) 

To  satisfy  the  requirements  for  discovery  on 
a  placer  mining  claim  located  for  a  common 
variety  of  material  before  July  23,  1955, 

it  must  be  shown  that  the  exposed  material 
could  have  been  removed  and  marketed  at  a 

profit  on  that  date,  as  well  as  at  the 
present  time;  where  such  a  showing  is  not 
made,  the  claim  is  properly  declared  null 
and  void. 

It  is  not  enough  that  a  claimant  demonstrate 
that  merely  a  profit  or  prospect  of  a  profit 

be  present  to  validate  a  "common  variety" 
claim.   The  sale  of  minor  quantities  of 
material  at  a  profit,  or  the  disposal  of 
substantial  quantities  at  no  profit,  does 
not  demonstrate  the  existence  of  a  market 

for  the  material  found  on  a  particular  min- 
ing claim  which  would  induce  a  man  of  ordi- 

nary prudence  to  expend  his  labor  and  means 
in  an  attempt  to  develop  a  valuable  mine  on 
that  claim. 

United  States  v.  Herb  Penrose,  10  IBLA  332 

(May  1,  1973) 

The  Government  is  not  obligated  to  prove 

affirmatively  in  a  mining  contest  either 
that  the  land  claimed  is  nonmlneral  in 

character  or  that  no  discovery  of  a  valu- 
able mineral  deposit  within  the  limits  of 

a  mining  claim  has  been  made,  and  the  Gov- 
ernment's mineral  examiners  are  under  no 

obligation  either  to  rehabilitate  discovery 
points  or  to  explore  beyond  the  current 

workings  of  a  mining  claimant  in  attempting 

to  verify  a  claim  discovery;  where  a  govern- 
ment mineral  examiner  testifies  that  he  has 

sampled  the  exposed  workings  on  a  claim 
without  finding  sufficient  mineral  values 
and  that  he  observed  no  other  mineralization 
to  sample,  a  prima  facie  case  of  nondiscov- 
ery  has  been  made,  and  the  burden  is  there- 

after upon  the  mining  claimant  to  show  by  a 

preponderance  of  the  evidence  a  discovery 
has  been  made. 

In  an  administrative  hearing  to  determine  the 
validity  of  a  mining  claim,  the  requirements 
of  due  process  are  satisfied  when  notice  and 

opportunity  for  an  impartial  hearing  is  pro- 
vided in  accordance  with  the  Administrative 

Procedure  Act,  5  U.S.C.  §5  551  et  seq. 

United  States  v.  Robert  B.  Kelty,  11  IBLA  38 

(May  24,  1973) 

The  Department  of  the  Interior  has  been 

granted  plenary  power  in  the  administration 
of  the  public  lands,  and  it  has  authority, 

after  proper  notice  and  upon  adequate  hear- 
ing, to  determine  the  validity  of  an  unpat- 
ented mining  claim. 

United  States  v.  Merle  I.  Zweifel  et  al., 
11  IBLA  53  (May  29,  1973)      80  I.D.  323 

In  a  contest  against  a  mining  claim,  the 
Government  need  only  present  a  prima  facie 
case  that  there  has  been  no  discovery. 

After  such  a  presentation  the  burden 
devolves  upon  the  mineral  claimant  to 

prove  by  a  preponderance  of  the  evidence 
that  there  has  been  such  a  discovery. 

United  States A.  Taylor  et  al.,  11  IBLA  119 
(June  7,  1973) 

Mining  claims  located  for  material  which  is 

principally  valuable  as  common  fill  to 
bring  low  ground  up  to  grade  or  to  serve 
as  base  material  for  roads,  airport  runways, 

building  foundations,  and  the  like,  have 
never  been  valid  under  the  mining  law,  and 

evidence  of  profitable  sales  for  such  pur- 
poses can  not  validate  such  a  claim. 

When  the  Government  contests  a  mining  claim, 
it  bears  only  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a 

prima  facie  case;  the  burden  then  shifts 
to  the  claimant  to  show  by  a  preponderance 
of  the  evidence  that  his  claim  is  valid. 

In  a  contest  of  the  validity  of  a  mining 

claim,  located  for  a  common  variety  of 
mineral  prior  to  July  23,  1955,  the 
absence  of  any  development  of  the  claim 

or  any  sales  of  the  minerals  for  legiti- 
mate purposes  may  raise  a  presumption 

that  the  value  of  the  minerals  was  not 
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then  sufficient  to  justify  the  cost  of 

their  extraction,  processing  and  delivery 
in  competition  with  other  available  sup- 

plies, and  the  failure  of  the  contestee 
to  rebut  such  a  presumption  by  credible 
evidence  showing  that  the  materials  could 
have  been  extracted  and  marketed  at  a 
profit  will  support  a  holding  that  the 
claim  is  invalid. 

United  States  v.  Urban  Harenberg  et  al.  ,  11  IBLA 
153  (June  U,  1973) 

Government  mineral  examiners  determining  the 
validity  of  a  mining  claim  need  only  examine 
the  claim  to  verify  whether  the  claimant  has 
made  a  discovery;  they  are  not  required  to 
perform  discovery  work,  to  explore  or  sample 

beyond  the  claimant's  workings,  or  to  conduct 
drilling  programs  for  the  benefit  of  the 
claimants. 

United  States  v.  Mrs.  H.  R.  Wells  et  al ■ , 
11  IBLA  253  (June  26,  1973) 

A  mining  claim  is  properly  declared  invalid 
where  the  Government  has  made  a  prima  facie 
showing  that  there  has  not  been  a  discovery 
and  the  contestee  does  not  meet  his  burden 

of  proof  by  showing  the  existence  of  a  dis- 
covery by  a  preponderance  of  the  evidence. 

United  States  v.  Paul  C.  Poncia.  et  al . , 
11  IBLA  302  (June  28,  1973) 

evidence  to  establish  a  prima  facie  case;  the  bur- 
den of  going  forward  then  shifts  to  the  claimant  to 

show  by  a  preponderance  of  the  evidence  that  his 
claim  is  valid. 

•/hen  a  government  mineral  examiner  testifies  that  he 
has  examined  the  exposed  workings  on  a  claim  with- 

out finding  sufficient  mineral  values  to  support 
the  discovery  of  a  valuable  mineral  deposit,  a 
prima  facie  case  of  lack  of  discovery  has  been 

made;  the  Government's  mineral  examiner  is  not 
obliged  to  explore  beyond  the  current  workings 
of  a  mining  claimant  in  attempting  to  verify  a discovery. 

United  States  v.  James  A.  Woolsey  et  al . , 
13  IBLA  120  (Sept.  25,  1973) 

To  satisfy  the  requirements  for  discovery  on  a  min- 
ing claim  located  for  a  common  variety  of  stone 

prior  to  July  23,  1955,  it  must  be  shown  that  the 
exposed  material  could  have  been  extracted,  removed 
and  marketed  at  a  profit  on  that  date,  and  further 
that  the  market  for  the  material  from  the  claim 

has  continued  without  substantial  interruption  to 

the  present  time. 

United  States  v.  Estella  M.  Klncanon  and  Davi d_L . 
Klncanon,  13  IBLA  165  (Sept.  26,  1973) 

The  Department  of  the  Interior  has  the  power, 
proper  notice  and  upon  adequate  hearing,  Ik 
mine  whether  a  mining  claim  is  valid,  and, 
be  found  invalid,  to  declare  it  void. 

at  ter 

deter- 

The  Bureau  of  Land  Management,  without  holding  an 

evidentiary  hearing,  may  properly  declare  that 
a  mining  claim  was  null  and  void  ab  initio  when 
it  was  located  while  the  land  was  within  a  power 
site  withdrawal  and  no  rights  therein  could  be 

based  upon  the  original  locations.   However, 
such  a  finding  does  not  determine  the  validity 
of  claims  located  af-ter  the  lands  were  opened 
to  mineral  location  by  the  Mining  Claims  Rights 
Restoration  Act  or  held  thereafter  for  the  period 

prescribed  by  30  U.S.C.  §  38  (1970). 

Ed  Wuilliez,  12  IBLA  265  (July  27,  1973) 

Where  a  mineral  claimant  has  located  a  group  of 

claims,  he  must  show  a  discovery  on  each  claim 
located  to  satisfy  the  requirements  of  the 
mining  laws. 

United  States 

19731" 

L. 12  IBLA  393  (Aug.  2 80  I.D. 

The  basis  of  a  valid  mining  location  for  both  placer 
and  lode  claims  is  discovery  of  a  valuable  mineral 

deposit  within  the  claim  area. 

Although  the  United  States  has  assumed  the  burden  ot 
presenting  a  prima  facie  case  of  invalidity  in  a 

mining  contest,  the  claimant  must  then  show  his 
claim  is  valid  by  a  preponderance  of  the  evidence. 

It  is  proper  for  a  Government  mineral  expert  to  gwe 

his  opinion  as  to  whether  mineralization  on  a  min- 
ing claim  warrants  a  prudent  man  to  invest  money 

and  time  with  the  expactation  of  developing  a  valu- 
ble  mine. 

Neither  mere  findings  of  some  mineral  on  a  claim  con- 
sisting of  minute  gold  flakes  nor  plans  for  future 

exploration  are  substitutes  for  a  discovery  under 
the  mining  laws. 

United  States  v.  Bradlaner  Enterprises,  Inc.  (r>/B/A )  , 
Bradlaner  Corporation,  13  IBLA  184  (Sept.  11 ,  1973; 

The  United  States  may  contest  the  validity  of  any 
mining  claim  on  federally  owned  lands.   The  proper 

forum  for  such  a  proceeding  is  a  contest  held  be- 
fore an  Administrative  Law  Judge. 

When  the  Government  contests  a  mining  claim  it  bears 
only  the  burden  of  going  forward  with  sufficient 

In  a  contest  by  the  United  States  to  determine  the 
validity  of  a  mining  claim,  although  by  practice 

the  United  States  has  assumed  the  burden  of  present- 
ing a  prima  facie  case  of  invalidity,  the  claimant 

has  the  burden  of  showing,  with  a  preponderance  of 
the  evidence,  that  the  claim  is  valid. 
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Testimony  by  a  government  mineral  examiner  that  he 

has  examined  a  mining  claim  but  has  found  no  evi- 
dence of  a  valuable  mineral  deposit  is  sufficient 

to  establish  a  prima  facie  case  by  the  Government 

of  lack  of  discovery  of  valuable  minerals. 

A  few ssay  reports  indicating  some  high 

ues  are  not  substantial  evidence  of  * 
where  there 

a  disi 

-_  adequate  evaluation  and  other 
corroborative  and  probative  evidence  of  a  continuit< 
of  mineralization  is  sufficient  quantity  and  qualit; 

to  meet  the  prudent  man  test  of  discovery  of  a  valu- 
able mineral  deposit. 

Where  the  evidence  in  a  contest  proceeding  shows,  at 

most,  that  further  exploration' on  a  claim  is  neces- 
sary to  determine  its  value,  no  discovery  is  shown. 

United  States  v.  Ramsher  Mining  and  Engineering  Com- 
paq 13  IBLA  268  (Oct.  24,  1973) 

In  a  contest  of  the  validity  of  a  mining  claim  located 
for  a  common  variety  of  mineral  prior  to  July  23, 
1955,  the  absence  of  any  development  of  the  claim 
or  any  sales  of  the  minerals  may  raise  a  presumption 
that  the  market  value  of  the  minerals  was  not  suf- 

ficient to  Justify  the  cost  of  their  extraction, 
processing  and  delivery.   However,  this  presumption 
may  be  overcome  by  credible  evidence  showing  that 
the  materials  could  have  been  extracted,  removed 
and  marketed  at  a  profit. 

In  a  government  contest  of  the  validity  of  a  mining 
claim,  a  showing  which  merely  establishes  that  a 
given  market  is  receiving  an  adequate  supply  of  the 

mineral  in  question  to  meet  the  demand  is  an  insuf- 
ficient basis  upon  which  to  rest  a  conclusion  that 

minerals  fron  the  contested  claim  are  not  marketa- 
ble at  a  profit. 

The  holding  of  a  mining  claim  for  future  development 

without  present  marketability  does  not  impart  valid- 
ity to  a  claim.   The  location  of  claims  for  the 

purpose  of  securing  reasonable  reserve  supplies  is 
not  prohibited  by  the  mining  laws,  but  claims  so 
located  must  meet  the  same  standards  and  pass  the 
same  tests  of  validity  as  other  claims,  including 

marketability.   But  where  the  claimant  has  demon- 
strated that  his  claim  meets  these  standards,  his 

election  to  retain  the  deposit  intact  as  a  reason- 
able reserve  for  future  use  will  not  operate  to 

invalidate  an  otherwise  valid  claim. 

United  States  v.  Lauren  W.  Gibbs  et  al.,  13  IBLA  382 
(Nov.  21,  .1973) 

To  determine  whether  a  deposit  of  building  stone  or 
other  substance  listed  in  section  3  of  the  Act  of 

July  23,  1955,  is  of  a  common  variety,  the  claimant 
must  demonstrate  that:  (1)  the  mineral  deposit  has 
a  unique  property  and  (2)  the  unique  property  gives 
the  deposit  a  distinct  and  special  value.   Possess 

sion  of  a  unique  property  alone  is  not  sufficient; 

there  must  be  a  comparison  of  the  deposit  under  con- 
sideration with  other  deposits  of  similar  materials. 
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It  must  have  some  property  which  gives  it  value  for 
purposes  for  which  the  other  materials  are  not  suit 
or  if  the  deposit  is  to  be  used  for  the  same  purpos 
as  other  minerals  of  common  occurrence,  it  must  pos 
sess  some  property  which  gives  it  a  special  value 
for  such  uses  which  value  is  generally  reflected  by 
the  fact  that  it  commands  a  higher  price  in  the 
market  place. 

United  States  v.  James  J.  Heldman  et  al ■ ,  14  IBLA  1 
(Nov.  ll,    1973) 

Determinations  of  validity  are  not  within  the  ambit 
of  authority  of  a  mineral  surveyor  and  the  United 
States  is  not  estopped  from  denying  the  validity  of 
mining  claims  because  of  the  performance  of  a  miner 
survey  of  the  claims. 

The  Department  may  inquire  into  the  validity  of  minin 
claims  and  initiate  a  contest  proceeding  at  any  tin 

before  a  patent  issues. 

United  States  v.  Ramsher  Mining  and  Engineering  Com- 
pany, Little  Bear  Canyon  Park,  Intervenor,  14  IBLA  32 

1973) 

To  constitute  a  discovery  upon  a  mining  claim 
there  must  be  physically  exposed  within  the 
limits  of  the  particular  claim  minerals  in 

such  quality  and  quantity  to  warrant  a 
orudent  man  in  expending  his  labor  and  means, 
with  a  reasonable  prospect  of  success,  in 

developing  a  valuable  mine. 

If  a  claimant  has  not  taken  the  necessary  steps 

to  obtain  a  discovery  of  a  valuable  mineral 
deposit  within  the  limits  of  a  mining  claim, 

it  is  immaterial  that  he  may  have  been  pre- 
vented from  making  the  discovery  by  action 

of  a  third  party. 

A  mining  claim  is  properly  declared  invalid 
where  the  Government  establishes  a  prima 
facie  case  of  lack  of  discovery,  and  the 
contestee  does  not  show  by  a  preponderance 
of  evidence  that  the  claim  is  valid. 

United  States  v.  Houston  Bowman   et  al. ,  14  IBLA 
122  (Dec.  28,  1973) 

A  discovery  of  a  valuable  mineral  deposit 

may  be  lost  by  exhaustion  of  the  mineral 
deposit  or  by  relatively  permanent  changes 
in  other  conditions  which  make  it  unlikely 

that  the  deposit  could  be  extracted  and  mar 
keted  at  a  reasonable  profit. 

United  States  v.  Marvin  C.  Ramsey, et  a 
14  IBLA  152  (Jan.  11,  1974) 

While  the  judgment  rendered  by  a  state  court  as 
a  result  of  adverse  proceedings  is  binding  on 
the  parties  with  respect  to  possessory  rights, 
the  Judgment  will  not  bind  the  Department  of 
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the  Interior  with  respect  to  determination  of 
the  validity  of  the  claims  or  their  nature  as 
lode  or  placer  since  the  Government  was  not  a 
party  to  the  proceedings. 

Estate  of  Arthur  C.  W.  Bowen,  Deceased  and 
Superior  Per  lite  Mines,  Inc..  14  IBLA  201 
(Jan.  22,  1974)  81  I.D.  30 

The  Department  of  the  Interior  has  Jurisdiction  to 
determine  if  a  mining  claim  is  invalid  by  being 
located  on  land  not  subject  to  mineral  location, 
even  where  the  issue  of  validity  of  the  claim  is 
raised  in  the  context  of  a  private  contest 
brought  by  a  surface  patentee. 

City  of  Phoenix  v.  Alvln  B.  Reeves,  et  al.. 
14  IBLA  315  (Feb.  1,  1974)         81  I.D.  65 

A  discovery  exists  within  the  meaning  of  the  mining 
laws  when  a  locatable  mineral  deposit  has  been 
found  and  the  evidence  is  of  such  a  character  that 

a  person  of  ordinary  prudence  would  be  justified  in 
the  further  expenditure  of  his  labor  and  means,  with 
a  reasonable  prospect  of  success  In  developing  a 
valuable  mine. 

To  establish  that  a  valuable  mineral  deposit  has 
been  discovered  within  the  meaning  of  the  mining 
laws,  it  must  be  shown  that  the  material  within 

the  claims  could  be  extracted,  removed  and  mar- 
keted at  a  profit  at  the  time  of  location,  or 

prior  to  July  23,  1955,  if  che  mineral  material 
is  a  common  variety.   Moreover,  it  must  be  shown 
that  the  market  for  the  material  has  continued 

without  substantial  interruption  to  the  present 
time. 

Where  the  contestee  is  seeking  to  validate  a  group 
of  claims,  he  must  prove  that  a  valuable  mineral 

deposit  exists  on  each  Individual  claim.  A  show- 
ing that  all  the  claims  taken  as  a  group  satisfy 

the  requirements  of  discovery  is  not  sufficient. 

United  States  v.  Colonna  and  Company  of  Colorado, 
Inc.,  14  IBLA  220  (Jan.  24,  1974) 

The  Department  of  the  Interior  is  vested  with  the 
authority  to  determine  the  validity  of  mining 
claims  on  federal  lands.   A  federal  court  de- 

termination is. not  required. 

A  mining  claim  located  on  land  at  a  time  when  the 
land  is  withdrawn  from  mining  location  is  declared 
properly  to  be  null  and  void  ab  initio,  where  the 
records  of  the  Department  reflect  such  withdrawal. 
No  opportunity  for  a  hearing  is  required  in  those 
circumstances. 

Where  a  mining  claim  is  declared  null  and  void 
ab  initio  because  the  claim  was  located  at  a 
time  when  the  land  was  withdrawn  therefrom, 
and  it  appears  that  the  claim  was  held  when  the 
land  was  open  to  such  entry,  for  a  period  equal 
to  that  prescribed  by  the  state  statute  of 
limitations  for  adverse  possession  of  mining 
claims,  the  claimant  may  have  complied  with 

30  U.S.C.  S  38  (1970),  and  the  decision  de- 
claring the  claim  null  and  void  ab  initio 

properly  is  set  aside. 

W.  E.  Wicks.  14  IBLA  356  (Feb.  21,  1974) 

Where  the  Government  brings  charges  against 
a  mlllsite  claim  alleging  that  no  present 
use  or  occupation  of  the  claim  for  mining 
purposes  is  being  made,  and  a  prima  facie 
case  is  established  In  support  of  the 
charge,  the  burden  shifts  to  the  claimant 
to  show  compliance  with  the  provisions  of 
the  statute. 

United  States  v.  Dora  M.  Werry  and  Henry  Hlrschman. 
14  IBLA  242  (Jan.  28,  1974)  81  I.D.  44 

Where  a  mining  claimant  has  located  a  number  of 
claims,  he  must  show  a  discovery  on  each  claim 
to  satisfy  the  requirements  of  the  mining 
law  as  to  that  claim. 

United  States  v.  Byron  N.  Gardner. et  al.,  14  IBLA  276 
(Jan.  30,  1974)  81  I.D.  58 

Mining  claim  locations,  upon  which  no  discovery  of 
a  valuable  mineral  deposit  Is  demonstrated  at  a 
hearing  following  due  process,  are  properly 
declared  null  and  void. 

United  States  v.  A.  F.  Anderson,  et  al..  15  IBLA  123 
(Mar.  20,  1974) 

The  motivation  of  any  government  agency  in  initiating 
a  contest  against  mining  claims  is  Irrelevant.  The 
fact  that  such  contest  challenges  the  validity  of 
certain  mining  claims,  and  not  of  others  in  the 
same  general  area  does  not  constitute  a  denial 
of  due  process.   The  Board  of  Land  Appeals  cannot 
abnegate  its  responsibility  to  determine  the 

validity  of  mining  claims  when  that  issue  is  pre- 
sented upon  appeal,  and  where  that  issue  is  so 

presented,  mining  claims  properly  are  declared 
null  and  void  upon  a  showing  of  lack  of  discovery 
of  a  valuable  mineral  deposit  upon  the  claims. 

Material  which  is  suitable  only  for  fill  purposes, 
road  base,  or  comparable  uses  is  not  locatable 
under  the  mining  laws,  and  even  if  the  material 
is  suitable  for  other  purposes,  its  sale  for  the 
above  uses  cannot  be  considered  in  determining 
its  marketability. 

United  States  v.  Phyllis  Blenick 
Harry 

Bienick,  14  IBLA  290  (Jan.  31,  1974) 

United  States  v.  John  W.  Howard, 
(Mar.  20,  1974) 

15  IBLA  139 

When  the  Government  contests  a  mining  claim  it 
bears  only  the  burden  of  going  forward  with 
sufficient  evidence  to  establish  a  prima  facie 
case;  the  burden  then  shifts  to  the  claimant 
to  show  by  a  preponderance  of  the  evidence 
that  his  claim  is  valid. 
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When  a  government  mineral  examiner  testifies 
that  he  has  examined  the  exposed  workings  on 

a  claim  without  finding  sufficient  mineral 
values  to  support  the  discovery  of  a  valuable 
mineral  deposit,  a  prima  facie  case  of  lack 

of  mineral  discovery  has  been  made;  the  Gov- 
ernment's mineral  examiner  is  not  obliged  to 

explore  beyond  the  current  workings  of  a 
mining  claimant  in  attempting  to  verify  a 
discovery. 

United  States  v.  William  C.  King,  15  IBLA  210 

(Apr.  3,  1974) 

"What  men  have  or  have  not  done  over  a  period of  years  is  proper  evidence  as  to  the 
conduct  of  a  prudent  man  in  the  same  or 

very  nearly  the  same  circumstances.   Where 
oil  shale  claims  had  been  held  for  fifty 
years  and  no  commercial  production  was 
achieved  on  such  claims,  it  must  be  con- 

cluded that  no  prudent  man  would  have  been 
justified  in  the  belief  that  the  mineral 
deposit  could  be  developed,  extracted,  and 
marketed  at  a  reasonable  profit. 

United  States  v.  Frank  W.  Winegar,  et  al.. 
16  IBLA  112  (June  28,  1974)        81  I.D.  37 

Land  within  a  mining  claim  validated  by  a  dis- 
covery before  a  conflicting  private  exchange 

application  is  filed  is  not  available  for 
selection  in  exchange,  but  if  the  claim  is  not 
valid  the  land  status  is  not  affected.   However, 
a  mining  claim  cannot  be  declared  invalid  for 
a  lack  of  a  discovery  without  due  notice  to 
the  claimant  and  opportunity  for  a  hearing. 

Essex  International,  Ir 15  IBLA  232  (Apr. 
81  I.D.  187 

The  filing  of  a  withdrawal  application  by  the 
National  Park  Service  segregates  the  land 
from  mining  location,  and  in  a  contest  against 
millsites  within  the  segregated  area  requires 
a  claimant  to  show  that  millsite  claims  are 

valid  as  of  the  application  date. 

An  objective  standard  of  reasonableness  will  be 
applied  to  determine  whether  a  millsite  claim 

is  invalid  because  of  the  nonuse  of  a  mill 

structure  which  had  been  used  in  the  past. 

United  States  v.  Leland  J.  Cuneo,  et  al . ,  15  IBLA 
304  (May  10,  1974) 

81  I.D.  262 

To  satisfy  the  requirement  of  discovery  of 
a  valuable  mineral  deposit  within  the 
boundaries  of  an  oil  shale  placer  claim 

located  prior  to  February  25,  1920,  it 
must  appear  that  at  that  time  the  mineral 
deposit  could  have  been  developed, 
extracted,  and  marketed  at  a  reasonable 
profit;  it  must  also  appear  that  such 

marketability  has  continued  without  sub- 
stantial interruption  from  that  time  to 

the  time  of  the  contest  proceedings.   Where 
it  has  been  shown  that  at  no  time  would  a 

prudent  man  have  expended  further  labor 

or  means  in  order  to  develop  actual  mining 
operations,  discovery  of  a  valuable  mineral 
deposit  has  not  been  made,  and  the  claims 
must  be  declared  null  and  void. 

In  order  for  an  oil  shale  deposit  to  be  con- 
sidered valuable  within  the  meaning  of  the 

general  mining  law,  it  must  appear  as  a 
present  fact,  as  of  February  25,  1920,  and 
at  all  times  thereafter  that  the  deposit 
could  be  developed,  extracted,  and  mar- 

keted at  a  reasonable  profit.   The  possi- 
bility of  dramatic  technological  break- 

throughs or  changes  in  market  conditions 

at  some  future  date  has  no  bearing  on 
value  as  a  present  fact. 

A  permit  issued  by  the  Forest  Service  for 

a  transmission  line  right-of-way  under 
16  U.S.C.  §522  (1970)  does  not  serve 
as  a  withdrawal  or  close  the  land  to  mineral 

location.   A  Bureau  of  Land  Management  deci- 
sion will  be  vacated  where  it  invalidated 

mining  claims  because  they  conflicted  with 
a  transmission  line  right-of-way  issued 
under  the  authority  of  16  U.S.C.  §522. 

A.  W.  Schunk, 16  IBLA  191  (June  28,  1974) 
81  I.D.  401 

No  discovery  of  a  valuable  mineral  deposit 
is  demonstrated  on  a  placer  mining  claim 
which  yields  small  amounts  of  gold  from  the 
bed  of  a  river  but  which  is  suitable  only 

for  recreation  mining  because  it  could 
never  be  expected  to  produce  an  economic 
return  in  any  way  commensurable  with  the 
labor  and  cost  involved  in  such  production. 

Government  mineral  examiners  in  determining 

the  validity  of  a  mining  claim  need  only 
examine  the  claim  to  verify  whether  the 
claimant  has  made  a  discovery:   they  are 
not  required  to  perform  discovery  work, 

to  explore  or  sample  beyond  the  claimant's 
workings,  or  to  rehabilitate  alleged  dis- 

covery cuts  to  establish  the  Government's 
prima  facie  case. 

When  the  Government  contests  a  mining  claim 

it  bears'  only  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a 

prima  facie  case;  the  burden  then  shifts 
to  the  claimant  to  show  by  a  preponderance 
of  the  evidence  that  his  claim  is  valid. 

United  States  v.  Leslie  and  Maxine  Horn, 
16  IBLA  211  (July  8,  1974) 

The  United  States,  acting  by  and  through  the 

Secretary  of  the  Interior,  is  lawfully  empowered 
to  determine  the  validity  of  any  unpatented 
mining  claim  located  on  federally  owned  land. 

A  qualifying  discovery  of  a  valuable  mineral 
deposit  may  be  lost  through  the  occurrence  of 
any  of  a  number  of  events,  including  physical 
loss  of  the  discovery,  the  loss  of  essential 

transportation  facilities,  exhaustion  of  the 
deposit,  or  loss  of  the  market  of  substantial 
duration. 
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The  test  of  discovery  is  not  satisfied  by 
showing  that  there  is  a  basis  for  speculation 
that  there  might  be  a  market  for  the  mineral 
at  some  future  date  under  altered  economic 
circumstances. 

The  cost  of  building  an  access  way  to  operate 
a  mine  and  remove  minerals  is  a  cost  of  the 

mining  operation  to  be  weighed  against 
anticipated  returns  from  a  proposed  mining 
venture  in  determining  whether  a  prudent  man 
would  undertake  development  with  a  reasonable 
prospect  of  success. 

In  order  to  make  a  prima  facie  case  of  the 
invalidity  of  a  mining  claim,  it  is  not 
necessary  that  the  contestant  go  through 

a  "shopping  list"  of  all  possible  minerals 
and  prove  that  each  one,  or  each  possible 
combination,  is  insufficient  to  qualify  the 
claim  where  the  claimant  has  not  seriously 
asserted  that  he  has  made  a  discovery  of  a 
valuable  deposit  of  those  minerals. 

United  States  v.  Menzel  G.  Johnson,  16  IBLA  234 
(July  10,  1974) 

Where  a  claimant  does  not  have  a  discovery  on 

a  mining  claim  at  the  time  of  a  hearing  on 
lands  previously  withdrawn  from  location,  it 
is  not  essential  for  the  government  to  show 

a  lack  of  discovery  at  the  date  of  the  with- drawal. 

The  Department  of  the  Interior  has  jurisdiction 

to  determine  if  a  mining  claim  has  been  vali- 
dated by  a  discovery  by  bringing  a  contest 

against  a  claim  and  affording  the  claimant  an 
opportunity  for  a  hearing  after  notice  has 

been  given.   Claims  which  do  not  have  a  dis- 
covery may  be  declared  void  in  such  an 

administrative  contest  without  resort  to 
condemnation  proceedings. 

Mining  claims  for  uranium  are  properly  declared 
invalid  where  the  evidence  does  not  support 
the  existence  of  sufficient  mineralization 

to  prove  a  discovery  of  a  valuable  mineral 
deposit  but,  at  most,  would  only  warrant 
further  exploration  in  the  hope  of  making 
such  a  discovery. 

United  States  v.  James  P.  Rlgg,  Jr.,  et  al., 
16  IBLA  385  (Aug.  21,  1974) 

To  constitute  a  discovery  upon  a  mining  claim 
there  must  be  physically  exposed  within  the 

limits  of  the  claim,  minerals  in  such  qual- 
ity and  quantity  to  warrant  a  prudent  man  in 

expending  his  labor  and  means,  with  a  reason- 
able prospect  of  success,  in  developing  a 

valuable  mine. 

A  mining  claim  is  properly  declared  invalid 
where  the  Government  establishes  a  prima  facie 
case  of  lack  of  discovery,  and  the  contestee 
does  not  show  by  a  preponderance  of  evidence 
that  the  claim  is  valid. 

United  States  v.  Herman  C.  Webb  and  Harold  C.  Webb, 
16  IBLA  345  (Aug.  14,  1974) 

To  constitute  a  discovery  upon  a  mining  claim 
there  must  be  physically  exposed  within  the 
limits  of  the  claim  minerals  in  such  quality 
and  quantity  to  warrant  a  prudent  man  in 

expending  his  labor  and  means,  \.lth  a  reason- 
able prospect  of  success,  in  developing  a 

valuable  mine. 

A  mining  claim  is  properly  declared  invalid 
where  the  Government  establishes  a  prima 
facie  case  of  lack  of  discovery,  and  the 

contestee  does  not  show  by  a  preponderance 
of  evidence  that  the  claim  is  valid. 

United  States  v.  Blue  Bell  Gold  Mining  Company,  et  al. 
17  IBLA  182  (Sept.  16,  1974) 

The  Board  of  Land  Appeals  has  the  authority  to 
conduct  a  review  de  novo  of  the  entire  record 

on  an  appeal  from  an  Administrative  Law  Judge's decision. 

Once  the  government  makes  a  prima  facie  showing 
that  a  mining  claim  is  invalid,  the  claimant 
must  show  with  a  preponderance  of  the  evidence 
that  the  claim  is  valid. 

A  government  mineral  examiner  is  competent  to 
testify  at  a  hearing  in  a  mining  contest  on 
his  examination  and  evaluation  of  mining 
claims,  and  his  testimony  is  entitled  to  be 
evaluated  the  same  as  that  of  other  expert 
witnesses. 

A  sample  taken  from  an  exposure  of  minerali- 
zation and  chemical  assays  of  the  sample  may 

be  given  greater  weight  to  prove  the  existence 
or  nonexistence  of  a  valuable  uranium  ore 

deposit  than  readings  of  radiometric  probe 

measurements  of  gamma  ray  emissions.   Radio- 
metric measurements  may  be  used  as  supporting 

geological  Inferences  in  evaluating  a  deposit 
but,  alone,  they  cannot  be  accepted  to  prove 
the  existence  of  a  uranium  deposit. 

A  mining  location  made  after  land  has  been  with- 
drawn from  mining  is  a  nullity  and  may  properly 

be  declared  void  ab  initio  for  that  reason 
without  a  hearing.   If,  however,  a  mining 
claimant  establishes  an  interest  In  a  claim 

located  prior  to  the  withdrawal,  the  claim 
may  not  be  declared  void  ab  initio  without 
affording  the  claimant  an  opportunity  for  a 
hearing  on  controverted  factual  issues. 

Thomas  Stoelting,  et  al. 1974) 17  IBLA  222  (Sept.  17, 

In  a  contest  against  a  mining  claim,  the 
Government  need  only  present  a  prima  facie 
case  that  there  has  been  no  discovery; 

after  such  a  presentation  the  burden  de- 
volves upon  the  mineral  claimant  to  prove 

by  a  preponderance  of  evidence  that  there 
has  been  such  a  discovery. 

United  States  v.  Leonard  Almgren  et  al., 
17  IBLA  295  (Sept.  30,  1974) 
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A  finding  that  land  is  mineral  in  character  may 

be  wholly  based  on  geolog-  "«1  conditions, 
discoveries  of  minerals  in  adjacent  land  and 
other  observable  external  conditions  upon 
which  prudent  and  experienced  men  would  rely 
even  though  there  is  no  physical  exposure  of 
the  mineral  on  the  claim.   The  acceptance  of 
these  kinds  of  less  reliable  evidence  to 

support  a  determination  that  land  is  mineral 
in  character  distinguishes  this  test  from 
the  discovery  standard  approved  in  United 
States  v.  Coleman,  390  U.S.  599  (1968). 

United  States  v.  Carl  H.  Meyers,  et 
313  (Oct.  10,  1974) 

.7  IBLA 

A  contest  proceeding  initiated  to  determine  the 
validity  of  mining  claims  does  not  represent 
an  unconstitutional  administrative  taking  or 
condemnation  of  private  property.   This  is 
true  whether  the  determination  of  validity 
is  made  in  a  proceeding  initiated  by  the 
Government  or  by  private  parties,  for  in 
either  case  the  adjudication  is  made  not  by 
the  party  who  initiated  the  proceeding  but 

by  the  Department  of  the  Interior,  i-hich  has 
the  authority,  after  proper  notice  and  upon 
adequate  hearing,  to  determine  the  validity 
of  unpatented  mining  claims. 

Where  contestees  are  seeking  to  validate  a 
group  of  claims,  they  must  prove  that  a 
valuable  mineral  deposit  exists  on  each 
claim.   A  showing  that  all  the  claims 
taken  as  a  group  satisfy  the  requirements 
of  discovery  is  not  sufficient. 

State  of  California,  et  al.  v.  Dorla  Mining  and 
Engineering  Corporation,  et  al.,  United  States, 
Intervenor,  17  IBLA  380  (Oct.  31,  1974) 

In  a  mining  contest  a  matter  not  charged  in  the 
complaint  can  be  used  as  a  ground  to  find  a 
claim  invalid  where  it  was  raised  at  the  hear- 

ing and  the  contestee  did  not  object  at  that 
time. 

When  the  Government  contests  a  mining  claim  it 
bears  only  the  burden  of  going  forward  with 
sufficient  evidence  to  establish  a  prima  facie 
case;  the  burden  then  shifts  to  the  claimant 
to  show  by  a  preponderance  of  the  evidence 
that  his  claim  is  valid. 

The  burden  to  establish  the  existence  and  extent 
of  a  mineral  deposit  on  a  mining  claim  is  not 
on  the  Government,  but  is  part  of  the  ultimate 
burden  of  proof  borne  by  the  claimant. 

In  the  examination  of  a  mining  claim  to  deter- 
mine its  validity,  government  mineral  examiners 

need  only  to  examine  the  claim  to  verify  whether 
the  claimant  has  made  a  discovery;  they  are 
not  required  to  perform  discovery  work  or  to 

explore  beyond  the  claimant's  workings. 

It  is  only  the  intrinsic  value  of  the  raw  mineral 
exposed  or  removed  from  a  mining  claim  that 
is  considered  in  a  validity  determination; 

value  added  to  the  mineral  by  reason  of  manu- 
facture or  design  must  be  disregarded. 

Where  a  mining  claim  is  worked  by  the  mineral 

claimant  on  a  "do  it  yourself"  basis,  the  value 
of  the  claimant's  labor  must  be  considered 
in  determining  whether  a  profitable  venture 
has  been  established. 

The  prudent  man  test  is  objective,  not  subjec- 
tive, and  is  not  met  by  alleging  that  the  min- 

eral claimant  derives  a  simple  livelihood  from 

his  one-man  operation  of  the  contested  and 
other  mining  claims. 

United  States  v.  Ken  Alexander  and  Kenneth  D. 
Alexander,  17  IBLA  421  (Nov.  4,  1974) 

Where  gold  values  ascertained  on  a  placer  mining 
claim  would  not  justify  a  prudent  man  in  the 
further  expenditure  of  labor  and  means  with  a 

reasonable  prospect  of  success  in  developing  a  val- 
uable mine,  it  is  proper  to  declare  the  claim  null 

and  void. 

United  States  v.  Lollet  K.  Heard,  et  al. 
43  (Nov.  18,  1974) 

18  IBLA 

A  mining  claim  located  on  land  withdrawn  at  the 
time  of  location  is  void  ab  initio.   Such  a 

location,  and  the  decision  declaring  such  a 
location  void,  do  not  affect  the  status  of 

any  location  of  the  same  land  made  prior  to  the 
withdrawal;  nor  can  such  a  location,  made  by 
a  party  with  an  interest  in  the  prior  location, 
reestablish  or  protect  rights  to  the  prior 

claim. 

R.  C.  Jim  Townsend,  18  IBLA  100  (Nov.  27,  1974) 

Where  the  government  contests  a  mining  claim, 
it  has  assumed  only  the  burden  of  going 

forward  with  sufficient  evidence  to  estab- 
lish a  prima  facie  case;  the  burden  then 

shifts  to  the  claimant  to  show  by  a  pre- 
ponderance of  the  evidence  that  his  claim 

is  valid.   Where  a  government  mineral 
examiner  testifies  that  he  extensively 
examined  the  claims  and  workings  thereon, 
and  had  assayed  numerous  samples  taken  from 
the  claims  but  found  no  evidence  of  a 

valuable  mineral  deposit  that  would  support 

a  discovery,  a  prima  facie  case  of  lack  of  a 
mineral  discovery  has  been  made. 

The  prudent  man  test  is  not  satisfied  when 
a  mining  claimant  fails  to  consider  labor 
costs  in  determining  whether  a  mining 
operation  has  a  reasonable  prospect  of 
success,  and  asserts  that  he  is  willing  to 

accept  a  meager  income  from  the  claims 
sufficient  to  satisfy  the  needs  of  a  one- 
man  retirement  project.   A  determination  of 

validity  cannot  rest  upon  such  subjective 
considerations,  but  only  upon  objective 
criteria. 

Where  a  contest  is  brought  on  an  application 

for  mining  patents  and  it  is  determined 
that  no  discovery  has  been  made  on  the  claims, 

the  necessary  result  of  this  determination 
is  that  the  mining  claims  are  invalid.   The 
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Administrative  Law  Judge's  declaration  that 
the  claims  are  void  must  stand  and  the  natent 

application  must  be  rejected. 

United  States  v.  Jack  L.  Gardener,  18  IBLA  175 
(Dec.  30,  1974) 

In  a  Departmental  proceeding  to  determine  the 
validity  of  a  mining  claim,  an  evidentiary 
hearing  under  the  Administrative  Procedure 
Act  is  required  only  if  there  is  a  disputed 
determinative  question  of  fact;  where  the 
validity  of  a  claim  turns  on  the  legal  effect 
to  be  given  facts  of  record  when  the  claim 
was  located  no  hearing  is  required. 

Vearl  Martin  and/or  Apollo  Minerals  Corporation, 
18  IBLA  234  (Dec.  31,  1974) 

DISCOVERY 

To  constitute  a  valid  discovery  upon  a  lode 
mining  claim  there  must  be  a  discovery  on 
the  claim  of  a  lode  or  vein  bearing  mineral 
which  would  warrant  a  prudent  man  in  the 
expenditure  of  his  labor  and  means,   with  a 
reasonable  prospect  of  success,    in  developing 
a  valuable  mine;  it  is  not  sufficient  that  there 
is  only  a  showing  which  would  warrant  further 
exploration  in  the  hope  of  finding  a  valuable 
deposit. 

A  Government  mineral  examiner  investigating  a 

mining  claim  prior  to  a  proceeding  under  the 
act  of  July  23,    1955,   has  no  duty  to  test  a 
claim  for  discovery  beyond  examining  the 
discovery  points  made  available  by  the  mining 
claimant. 

United  States  v.    Ford  M.   Converse 

(Mar.    26,    1965) 

A-30177 

TTl.D.    141 

Where  it  is  held  on  appeal  to  the  Secretary  that 
the  administrative  record  as  to  value,  present 
demand  and  marketability  of  mineral  salts 
obtained  from  a  mining  claim  located  within  the 
Rogue  River  National  Forest  is  insufficient  to 
satisfy  the  requirements  of  the  mining  laws  and, 

on  rehearing,   the  claimant  offers  no  new  evi- 
dence,  the  mining  claim  must  be  held  to  be 

invalid. 

United  States  v.    Eleanor  A.   Gray,   A-28710 
(Supp.II)  (Apr.    6,    1965) 

To  satisfy  the  requirement  for  discovery  on  a 
placer  mining  claim  located  for  common 
varieties  of  sand  and  gravel  a  few  days  before 
July  23,    1955,   it  must  be  shown  that  the 
materials   within  the  limits  of  the  claim 
could  have  been  extracted,   removed,   and 
marketed  at  a  profit  before  that  date,   and 
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where  the  evidence  shows  that  prior  to  that 
date  no  sales  had  been  made  from  the  claim 

and  the  quantity  of  sand  and  gravel  on  the 
claim  had  not  been  ascertained,   even  though 
sand  and  gravel  of  like  quality  was  being  sold 
in  the  vicinity,   the  mining  claim  is  properly 
declared  null  and  void. 

United  States  v.    Keith  J.   Humphries,   A-30239 
(Apr.    16,    1965) 

It  is  proper  to  hold  a  gold  placer  mining  claim 
null  and  void  where  the  claimants  admit  that 

they  have  not  dug  holes  or  otherwise  tested 
the  gravel  on  the  claim  to  determine  the 
existence  of  gold  on  the  claim  or  the  depth  of 
the  gravel,   there  are  no  cuts  or  workings  on 
the  claim  to  sample,   and  sampling  performed 

by  the  contestant's  witness  showed  only  a  few 
very  fine  insignificant  colors. 

Geological  inference  is  not  a  basis  for  establish- 
ing a  discovery  under  the  mining  laws. 

United  States  v.   John  T.    Collier  and  Doris  M. 

Coonrad,    A-30249  (Apr.    19.    1965)  ' 

To  constitute  a  valid  discovery   on  a  lode  mining 
claim  there  must  be  a  discovery  on  the  claim 
of  a  lode  or  vein  carrying  a  valuable  mineral 
in  such  quantity  as  would  warrant  a  prudent 
man  in  the  expenditure  of  his  labor  and  means, 
with  a  reasonable  prospect  of  success,   in 
developing  a  valuable  mine. 

The  showing  of  isolated  bits  of  mineral  or  in- 
significant values  is  insufficient  to  establish 

a  discovery  on  a  lode  mining  claim. 

The  mere  willingness  of  mining  claimants  to 
expend  further  time  and  money  in  exploration 
is  insufficient  to  establish  the  presence  of  a 
discovery  on  a  lode  mining  claim. 

A  mining  claimant  whose  claim  is  being  contested 
by  the  United  States  is  under  a  duty  to  keep 
open  for  inspection  by  Government  mineral 
examiners  whatever  discovery  points  he 
claims  exist. 

United  States  v.    Robert  Hight  and  R.  L.    Coons, 
A-30256  (Apr.    21,    1965) 

Where  in  a  contest  brought  against  a  mining  claim 
on  the  ground  of  no  discovery  it  is  determined 
that  there  has  not  been  discovered  within  the 

limits  of  the  claim  a  deposit  of  valuable  min- 
erals, the  Government  prevails  and  the  claim 

is  properly  declared  to  be  invalid. 

United  States  v.    Ed  and  Leona  Jaensch,   A-30225 

(Apr.    29,    1965) 
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A  mining  claim  is  properly  declared  null  and  void 
where  the  evidence  shows  that  no  valuable 

discovery  of  mineral,   such  as  would  warrant 
a  prudent  man  in  the  further  expenditure  of  his 
labor  and  means  in  developing  a  valuable  mine 
has  been  made  on  the  claim.     A  valid  discovery 
under  the  mining  laws  requires  more  than  the 
finding  of  mineral  indications  which  would  not 
warrant  development  work  but  only  further 
exploratory  work  to  determine  if  a  valuable 
mineral  deposit  exists  in  the  claim. 

Mining  claims  are  properly  declared  null  and  void 
where  the  evidence  shows  that  only  slight  values 
of  gold  and  silver  have  been  found  on  the  claims. 

United  States  v.   John  L.    Cooper  et  al.  ,   A-30267 
(May  11,    1965) 

When  in  a  direct  proceeding  against  a  mining 
claim  it  is  found  that  no  discovery  has  been 
made,  the  claim  cannot  survive  as  a  valid 

claim  even  though  the  decision  determining 
that  no  discovery  has  been  made  merely 
rejects  the  patent  application. 

United  States  v.    Baranof  Exploration  and 

Development  Company,   A-29914  (May  14,    1965) 
72  I.  D.    212 

A  decision  declaring  lode  mining  claims  null  and 
void  for  lack  of  discovery  is  proper  where 
evidence  at  a  hearing  supports  the  conclusion 
that  there  has  not  been  a  discovery  of  minerals 
of  such  a  character  that  a  person  of  ordinary 
prudence  would  be  justified  in  the  further 
expenditure  of  his  labor  and  means  with  a 

reasonable  prospect  of  success  in  the  develop- 
ment of  the  claims. 

A  mining  claimant  has  the  burden  of  proving,   in 
a  contest  against  his  claim,   that  a  discovery 
has  been  made  after  the  Government  has  made 
a  prima  facie  case  that  the  claim  is  invalid  for 
want  of  a  discovery  of  a  valuable  mineral 
deposit. 

An  allegation  of  surprise  by  mining  claimants  in 
a  contest  against  their    claims,  alleging  that 
they  were  unprepared  for  the  geological 
theories  presented  by  the  Government  at  the 

hearing,   is  properly  disregarded  when  the 
theories  presented  related  only  to  the  manner 
of  formation  of  mineral  deposits  in  the  claims 
involved  and  the  critical  question  as  to  whether 
a  discovery  has  been  made  does  not  depend 
upon  consideration  of  the  theories  but  can  be 
answered  on  the  basis  of  factual  data  presented 
at  the  hearing. 

When  a  mining  location  is  made  and  the  workings 
on  the  claim  consist  only  of  surface  explora- 

tions,  the  land  in  the  claim  is  then  withdrawn 
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from  mineral  entry,  and  subsequent  to  the 
withdrawal  there  is  substantial  mineral 
discovery  at  depth  on  the  claim,   the  claim 
is  properly  declared  null  and  void  for  lack  of 
discovery  when  it  cannot  be  shown  that  there 
was  any  physical  or  geological  relationship 
between  the  surface  deposits  which  are  of  a 
low  mineral  value  not  constituting  a  discovery 
and  the  subsequent  substratum  showings. 

United  States 

(May  26,    1965) 
C.  F.   Snyder  et  al.  ,   A-30292 

72  i.  D.    223 

To  constitute  a  valid  discovery  upon  a  lode  mining 
claim  there  must  be  a  discovery  on  the  claim  of 
a  lode  or  vein  bearing  mineral  which  would 
warrant  a  prudent  man  in  the  expenditure  of 
his  labor  and  means,   with  a  reasonable  prospect 
of  success,   in  developing  a  valuable  mine;  it  is 
not  sufficient  that  there  is  only  a  showing  which 

would  warrant  further  exploration  in  the  "hope  of finding  a  valuable  deposit. 

A  mining  claimant  has  the  burden  of  proving  in  a Government  contest  against  his  claim  that  a 
discovery  has  been  made  within  the  limits  of 
the  claim  and  where,  as  against  the  testimony 
of  the  sole  witness  for  the  contestant  that  no 
evidence  of  mineralization  has  been  found  on  the 
claim,   he  produces  only  evidence  that  colorings and  an  isolated  bit  of  gold  of  insignificant  value 
have  been  found  on  the  claim,   he  has  failed  to sustain  his  burden. 

A  mining  claim  is  subject  to  the  act  of  July  23, 
1955,   where  the  evidence  at  a  hearing  shows 
only  that  traces  or  an  insignificant  amount  of 
gold  have  been  found  on  the  claim. 

United  States  v.   Samuel  A.   Haught,  Jr.   et  al 

A-30313  (June  8,    1965)  : 

After  a  hearing  in  a  contest  brought  by  the  United 
States,   a  mining  claim  is  properly  declared 
null  and  void  when  the  Government  establishes 
a  prima  facie  showing  that  there  has  not  been  a 
discovery  of  a  valuable  mineral  deposit  within 
the  claim,   and  the  claimant  fails  to  show  with 
a  preponderance  of  evidence  that  there  is  such 
a  deposit  sufficient  to  warrant  a  prudent  man  to 

expend  further  time  and  money,   with  a  reason- 
able prospect  of  success,   to  develop  a  valuable mine. 

The  finding  of  minerals  on  one  claim  does  not  of 
itself  support  a  finding  that  there  has  been  a 
discovery  of  valuable  minerals  on  another 
claim. 

United  States  v.    Robert  Lee  Boykin  et  al.  , 
A-30370  (June  30,    1965) 
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To  constitute  a  valid  discovery  upon  a  mining 
claim  there  must  be  a  discovery  of  such  a 
valuable  deposit  of  mineral  within  the  limits 
of  the  claim  as  would  warrant  a  prudent  man 
in  the  expenditure  of  his  labor  and  means, 
with  the  reasonable  prospect  of  success,   in 
developing  a  valuable  mine. 

The  finding  of  high  mineral  values  by  a  mining 
claimant  is  properly  denied  substantial 
weight  when  the  samples  from  which  these 
values  are  obtained  are  shown  to  be  in  areas 

of  high  concentration  not  representative  of 
the  claims. 

United  States  v.   August  Herman,   A-30336 
(July  30,    1965)  72  I.  D.    307 

Silica  sand  deposits  which  did  not  have  a  market 
value  during  the  time  when  the  lands  containing 
the  deposits  were  subject  to  location  under  the 

mining  law,   are  not  valuable  deposits  con- 
stituting a  discovery  within  the  meaning  of 

the  mining  law,   and  claims  containing  such 
deposits  are  properly  declared  null  and  void. 

United  States  v.   United  States  Silica  Corporation 

et  al.  ,   A-30400  (Aug.    24,    1965) 

A  Government  mineral  examiner  investigating  a 
mining  claim  in  connection  with  a  proceeding 
under  the  act  of  July  23,    1955,  has  no  duty  to 
test  a  claim  for  discovery  beyond  examining 
the  discovery  points  made  available  by  the 
mining  claimant. 

United  States  v.  Elizabeth  D.   Houston,   A- 30395 
(Sept.    9,    1965) 

In  a  proceeding  under  section  5(c)  of  the  act 
of  July  23,    1955,   to  determine  the  rights  of 
a  mining  claimant  to  the  surface  resources 
of  his  claims  in  order  to  prevent  the  claim 
from  being  held  subjected  to  the  terms  and 
limitations  of  section  4  of  that  act,   it  must 

be  found  that  there  was  a  discovery  of  val- 
uable mineral  deposits  within  the  claims  at 

the  date  of. the  act  and  that  the  claim  is   still 
valuable  for  the  mineral  deposits;  after  the 
Government  presents  evidence  to  show  prima 

facie  that  there  has  been  no  discovery,   the 
burden  of  proof  shifts  to  the  claimant  to  show 
by  a  preponderance  of  the  evidence  that  there 
has  been  a  discovery,   and  that  the  claims  are 
valuable  for  their  mineral  deposits. 

Not  only  must  a  mining  claimant  properly  mark 
mining  claims  on  the  ground  to  have  a  valid 
location,   but  the  claimant  also  bears  the 
responsibility  of  maintaining  markings  for 
mining  claims  and  discovery  points  within 
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them  so  that  when  the  Government  raises  a 
question  affecting  title  to  the  claims,   its 
examiners  may  be  able  to  inspect  and   examine 
the  claims  and  discovery  points. 

When  in  a  proceeding  under  section  5(c)  of 
the  act  of  July  23,    1955,   the  Government 
establishes  a  prima  facie  right  to  the  sur- 

face resources  of  mining  claims  located 
for  cinnabar  by  evidence  that  Government 
examiners  found  no  cinnabar  in  any  of  the 

workings  that  could  be  examined  and  sampled 
so  far  as  the  examiners  could  ascertain  from 

advice  by  the  mining  claimant's  representatives 
and  from  their  inspection  of  the  claims  hamp- 

ered by  insufficient  markings  of  the  claims, 
evidence  by  the  claimant  was  insufficient  to 
sustain  its  burden  of  proving  with  a  preponder- 

ance <->r  the  evidence  a  discovery  on  each 

claim  where  it  simply  showed  that  conditions 
might  be  favorable  for  the  formation  of  cin- 

nabar,  and  that  some  cinnabar  ore  was  found 

in  the  past,   but  which  primarily  shows  that 
further  exploration  and  development  of  the 

claims  to  establish  the  locus  of  ore-carrying 
veins  has  been  recommended  by  claimant's 
mining  engineer  consultants,   and  there  is 
no  probative  evidence  establishing  the  exist- 

ence of  ore  bodies  of  sufficient  value  that 

would  justify  an  expectation  that  a  profitable 
mine  might  be  developed. 

United  States  v.   Independent  Quick  Silver  Company, 

A-30338  (Sept.    21,    1965)  72  I.  D.   367 

To  satisfy  the  requirement  for  discovery  on  a 
placer  mining  claim  located  for  common 
varieties  of  sand  and  gravel  before  July  23, 
1955,   it  must  be  shown  that  the  materials 
within  the  limits  of  the  claim  could  have  been 
extracted,    removed,   and  marketed  at  a  profit 
before  that  date,   and  where  the  evidence  shows 
that  prior  to  that  date  no  sales  had  been  made 
from  the  claim,    even  though  sand  and  gravel 
of  like  quality  was  being  sold  in  the  vicinity, 
and  there  was  no  bona  fides  in  development  of 

the  claims  the  mining  claim  is  properly 
declared  null  and  void. 

United  States  v.    Loyd  Ramstad  and  Edith  Ramstad, 
A-30351  (Sept.    24,    1965) 

Where  in  a  contest  brought  against  a  mining 
claim  on  the  ground  of  no  discovery  it  is 
determined  that  a  deposit  of  valuable  min- 

erals, has  not  been  discovered  within  the 

limits  of  the  claim,  the  Government  pre- 
vails and  the  claim  is  properly  declared  to 

be  invalid. 

United  States  v.    R. 

(Oct.    28,    1965) 
B.   Johnson,   A-30405 
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A  placer  mining  claim  is  properly  declared  null 
and  void  for  lack  of  discovery  when  there  is 
no  showing  that  quartz  encrusted  nodules 
found  on  the  claim  exist  in  such  quantity  or 
are  of  such  quality  to  satisfy  the  prudent  man 
test. 

To  constitute  a  discovery  upon  a  lode  mining 
claim  there  must  be  a  discovery  on  the  claim 
of  a  lode  vein  bearing  minerals  which  would 
warrant  a  prudent  man  in  the  expenditure  of 

his  time  and  money,   with  a  reasonable  pros- 
pect of  success,   in  developing  a  valuable  mine 

and  the  mere  showing  that  a  vein  bearing  min- 
erals exists  without  further  evidence  of  the 

nature  or  extent  of  the  values  exposed  therein 
is  insufficient  to  constitute  a  discovery. 

United  States  v.    Robert  M.   Willey,   etc.  , 
A-30420  (Oct.    29,    1965) 

To  constitute  a  valid  discovery  upon  a  lode 
mining  claim  there  must  be  a  discovery  on 
the  claim  of  a  lode  or  vein  bearing  mineral 
which  would  warrant  a  prudent  man  in  the 
expenditure  of  his  labor  and  means,   with  a 
reasonable  prospect  of  success,   in  developing 
a  valuable  mine;  the  test  is  not  satisfied  by  a 
showing  of  some  good  mineral  values  where  it 
appears  that  the  mineralization  is  erratic. 

mineral  bearing  rock  in  place  possessing 
a  present  or  prospective  value  for  mining 

purposes. 

Geological  inference  cannot  be  used  as  a  sub- 
stitute for  or  mitigating  factor  in  the  absence 

of  a  finding  of  sufficient  mineral  value  on  the 
claim  involved  so  as  to  constitute  a  discovery. 

United  States  v.    Emerald  Empire  Mining  Co. 
A-30445  (Dec.    3,    1965) 

A  placer  mining  claim  is  properly  declared 
null  and  void  and  a  patent  application  rejected 
when  there  have  not  been  found  on  the  claim 
minerals  of  such  quantity  and  quality  that  a 
person  of  ordinary  prudence  would  be  justified 
in  the  further  expenditure  of  his  labor  and 
means  with  a  reasonable  prospect  of  success 
in  developing  a  valuable  mine,   the  only 
mineral  found  being  fine  gold  of  very  little value. 

Labor  costs  are  properly  a  factor  to  be  con- 
sidered in  determining  whether  a  discovery 

has  been  made  pursuant  to  the  prudent  man rule. 

United  States  v.    Vernon  O.   and  Ina  C.    White, 
A-30460  (Dec.    3,    1965) 72  I.  D.    522 

A  Government  mineral  examiner  investigating 
a  mining  claim  prior  to  a  proceeding  under 
the  act  of  July  23,    1955,   has  no  duty  to  test 
a  claim  for  discovery  beyond  examining  the 
discovery  points  made  available  by  the  mining 
claimant,   and  if  a  working  on  a  claim  is  caved 
and  not  subject  to  examination,   it  is  proper  to 
hold  that  a  discovery  on  the  claim  has  not  been 
proved  as  of  July  23,1955,   although  there  is 
evidence  that  at  some  uncertain  time  in  the  past 
minerals  had  been  extracted  from  the  claim. 

United  States  v.    Pacific  Smelting  and  Refining 

Company  et  al.  ,   A-30439  (Nov.    30,    1965) 

It  is  not  until  minerals  have  been  found  and  the 
evidence  is  of  such  a  character  that  a  person 
of  ordinary  prudence  would  be  justified  in  the 
further  expenditure  of  his  labor  and  means 
with  a  reasonable  prospect  of  success  in 

developing  a  valuable  mine  that  the  require- 
ment of  discovery  under  the  mining  laws  has 

been  met. 

The  discovery  required  by  the  mining  laws  means 
more  than  a  showing  only  of  isolated  bits  of 

mineral  not  connected  with  or  leading  to  sub- 
stantial values. 

To  constitute  a  valid  discovery  upon  a  lode 
mining  claim  there  must  be  exposed  within 
the  limits  of  the  claim  a  vein  or  lode  of 

Placer  mining  claims  are  properly  declared  in- 
valid for  lack  of  discovery  where  only  insig- 

nificant gold  values  have  been  found  on  the 
claims. 

United  States J.    W.    Riesing  et  al.  ,    A-30474 

(Jan.    II 

Where  the  validity  of  a  mining  claim  is  directly 
challenged  by  the  United  States  a  presumption  of 
validity,    based  upon  the  fact  that  the  claim  has 
stood  unchallenged  for  many  years  and  sub- 

stantial amounts  of  money  and  efforts  have  been 

expended  thereon,    cannot  be  accepted  as  a  sub- 
stitute for  evidence  of  a  discovery. 

To  constitute  a  valid  discovery  on  a  mining  claim 
there  must  be  shown  to  exist  within  the  limits  of 

the  claim  a  valuable  deposit  of  mineral  which 

would  warrant  a  prudent  man  in  the  further  ex- 
penditure of  his  labor  and  means,   with  a  reason- 

able prospect  of  success,    in  developing  a  valu- 
able mine,    and  the  test  of  discovery  is  the  same 

whether  a  patent  is  being  applied  for  by  tht  min- 
ing claimant  or  the  claim  is  being  contested  by 

the  United  States;  evidence  that  low  values  of 

gold  exist  on  a  claim  which  would  be  less  than 
the  cost  of  feasible  methods  of  recovering  the 
gold  is  insufficient  to  establish  a  discovery. 

United  States  v.    Harold  Dale,    A-30465  (Jan.    20, 
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A  mining  claim  located  for  manganese  is  properly 
declared  null  and  void  when  the  evidence  dis- 

closes that  only  low  values  are  present  on  the 
claim,    the  extent  of  the  deposit  is  unknown,   and 
there  is  no  market  for  the  manganese. 

United  States  v.    Theodore  R.   Jenkins.   A-30409 
(Mar.    1,    1966) 

A  lode  mining  claim  is  properly  declared  null 
and  void  and  a  patent  application  rejected  when 
there  have  not  been  found  on  the  claim  minerals 

of  such  quantity  and  quality  that  a  person  of 
ordinary  prudence  would  be  justified  in  the 
further  Expenditure  of  his  labor  and  means  with 
a  reasonable  prospect  of  success  in  developing 
a  valuable  mine,  the  only  minerals  found  being 
gold  and  silver  of  very  little  value. 

To  constitute  a  discovery  upon  a  lode  mining 
claim  it  is  not  sufficient  that  it  be  shown  that 
the  claim  may  have  been  worked  by  the 
claimants  for  a  thirteen-year  period  ending 
over  twenty-two  years  ago;  the  existence  of 
present  values  on  the  claim  sufficient  to  meet 
the  discovery  test  must  be  demonstrated. 

expenditure  of  his  labor  and  means,   with  a 
reasonable  prospect  of  success,   in  developing 
a  valuable  mine;  it  is  not  sufficient  that  there 
is  only  a  meagre  surface  showing  in  veins  or 
lodes  which,    considered  with  knowledge  of 

the  geology  of  the  area  and  of  the  successful 
mining  operations  conducted  on  adjoining 
claims,   would  warrant  further  exploration 

in  the  hope  of  finding  a  valuable  deposit  'n  a 
separate  vein  or  lode  at  depth. 

United  States  v.   Henault  Mining  Company, 
A-30540  (June  15,    1966)  73  I.  D.  184 

A  mining  claim  is  properly  declared  null  and  void 
where  the  evidence  shows  that  no  discovery  of  a 
valuable  mineral  deposit  such  as  would  warrant 
a  prudent  man  in  the  further  expenditure  of  his 
labor  and  means  in  developing  a  valuable  mine 
has  been  made  on  the  claim,  there  being  found 
on  the  claim  only  low  values  in  gold.     A  valid 
discovery  under  the  mining  law  requires  more 
than  the  finding  of  mineral  indications  which 
would  not  warrant  development  work  but  only 
further  exploratory  work  to  determine  if  a 
valuable  mineral  deposit  exists  in  the  claim. 

The  fact  that  a  mining  claimant  may  have  been 
able  to  meet  living  expenses  from  the  mining 
.of  minerals  from  the  claim  does  not  necessarily 
establish  that  a  valid  discovery  has  been  made, 
when  there  is  nothing  to  show  that  the  cost  of 
his  labor  has  been  taken  into  account. 

United  States  v.   Bee  Lambert  Barnes,  A-30506 
(Mar.   28,    1966) 

To  constitute  a  valid  discovery  upon  a  lode  mining 
claim  there  must  be  a  discovery  on  the  claim 
of  a  lode  or  vein  bearing  mineral  which  would 
warrant  a  prudent  man  in  the  expenditure  of 
his  labor  and  means,    with  a  reasonable  prospect 
of  success,    in  developing  a  valuable  mine;  it  is 
not  sufficient  that  there  is  only  a  showing  which 
would  warrant  further  exploration  in  the  hope 
of  finding  a  valuable  deposit. 

United  States  v.   Swante  C.   A.    Pirkola,   A-30559 
(June  29,    1966) 

Because  Congress  expressly  limited  the  effect  of 
proceedings  under  the  Surface  Resources  Act, 
a  determination  under  that  act  that  a  mining 
claim  is  subject  to  the  limitations  and  restric- 

tions as  to  the  surface  resources  of  the  claim 
provided  in  section  4  of  the  act  because  of  a 
lack  of  a  valid  discovery  on  the  claim  does  not 
invalidate  his  claim  or  operate  as  res  judicata 
on  the  issue  of  discovery  in  the  event  of  con- 

test proceedings  initiated  by  the  United  States 
or  a  proceeding  brought  under  section  7  of  the 
Multiple  Mineral  Development  Act. 

Arthur  L.   Rankin.  A-30568  (Oct.   20,    1966) 

73  I.    D.  305 

A  mining  claim  is  subject  to  the  act  of  July  23, 
1955,    where  the  evidence  at  a  hearing  shows 
that  only  spotty  and  erratic  surface  mineraliza- 

tion has  been  found  on  the  claim;  geological 
inference  cannot  substitute  for  the  actual 

finding  of  substantial  values. 

United  States  v.  Lane  Minerals,   Inc. 
(Mar.    28,    1966) 

A-30497 

To  constitute  a  valid  discovery  upon  a  lode 
mining  claim  there  must  be  a  discovery  on 
the  claim  of  a  lode  or  vein  bearing  mineral 
which  would  warrant  a  prudent  man  in  the 

A  mining  claim  is  properly  declared  null  and  void 
where  the  evidence  shows  that  no  discovery  of 

a  valuable  mineral  deposit  such  as  would    war- 
rant a  prudent  man  in  the  further  expenditure 

of  his  labor  and  means  in  developing  a  valuable 
mine  has  been  made  on  the  claim,   there  being 
found  on  the  claim  only  low  values  in  gold.     A 
valid  discovery  under  the  mining  law  requires 
more  than  a  finding  of  mineral  indications 
which  would  not  warrant  development  work  but 
only  further  exploratory  work  to  determine  if 
a  valuable  mineral  deposit  exists  in  the  claim. 

United  States irge  C.    Johnson  and  Robert 
Johnson,   A-30606  (Cct.    25,    1966) 
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If  a  mining  claim  is  contested  by  the  United  States, 
its  validity  cannot  be  sustained  merely  because 
there  is  a  showing  of  some  mineralization 
within  the  claim  which  might  induce  further 
exploration:  instead,   tha  prudent  man  test  must 
be  satisfied,   which  requires  a  showing  of 
mineralization  of  sufficient  quantity  and  quality 
to  warrant  a  person  of  ordinary  prudence  in 
further  expending  his  labor  and  means  with  a 
reasonable  prospect  of  success  in  developing  a 
valuable  mine. 

United  States  v.    Lawrence  R.   Powell  et  al. , 
A-30614  (Nov.    21,    1966) 

A  mining  claim  is  properly  declared  null  and  void 
where  the  evidence  shows  that  no  discovery  of 
a  valuable  mineral  deposit,    such  as  would 
warrant  a  prudent  man  in  the  further  expendi- 

ture of  his  labor  and  means  in  developing  a 
valuable  mine  has  been  made  on  the  claim, 
there  being  found  on  the  claim  only  low  values 
in  gold.     A  valid  discovery  under  the  mining 
law   requires  more   than  a  finding  of  mineral 
indications  which  warrant  only  further  ex- 

ploratory work  to  determine  if  a  valuable 
mineral  deposit  exists  in  the  claim. 

United  States  v.    O.    Kenneth  Smith,    A-30626 
(Dec.    15,    1966) 

To  constitute  a  valid  discovery  on  a  mining  claim 
there  must  be   shown  to  exist  within  the  limits 

of  the  claim  a  valuable  deposit  of  mineral 
which  would  warrant  a  prudent  man  in  the 
further  expenditure  of  his  labor  and  means, 
with  a  reasonable  prospect  of  success,    in 
developing  a  valuable  mine;  evidence  that 

values  of  gold  exist  on  a  claim  which  would  be 
less  than  the  cost  of  feasible  methods  of  re- 

covering the  gold  is  insufficient  to  establish 
a  discovery. 

United  States  v.    Ray  Sparks  Caldwell  and 
Esther  Clark  Caldwell,   A-30633  (Dec.    15,    1966) 

A  mere  belief  or  possibility  that  gold  may  be 
found  within  a  lode  mining  claim  is  not  suffi- 

cient  to  satisfy  the  prudent  man  test  of  dis- 
covery where  evidence  is  lacking  of  sufficient 

mineralization  which  would  warrant  a  prudent 

man  to  expend  money  and  time  with  the  rea- 
sonable expectation  of  developing  a  valuable 

mine. 

United  States  v.   Orion  L.    Fenton,  A-30621 
(Jan.    9,    1967) 

MINING  CLAIMS— Continued 
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To  constitute  a  valid  discovery  upon  a  lode  mining 
claim  there  must  be  a  discovery  on  the  claim 
of  a  lode  or  vein  bearing  mineral  which  would 
warrant  a  prudent  man  in  the  expenditure  of 

his  labor  and  means,  with  a  reasonable  pros  - 
pect  of  success,  in  developing  a  valuable  mine; 
it  is  not  sufficient  that  there  is  only  a  showing 
which  would  warrant  further  exploration  in  the 
hope  of  finding  a  valuable  deposit. 

United  States  v.    Melvin  E.   fe  Mary  S.    Viles, 
A- 30646  (Jan.    31,    1967) 

To  constitute  a  valid  discovery  upon  a  lode  min- 
ing claim  there  must  be  a  discovery  of  a  vein 

in  place  carrying  a  valuable  mineral  deposit 
which  would  warrant  a  prudent  man  in  the 
expenditure  of  his  labor  and  means,  with  a 
reasonable  prospect  of  success  in  developing 
a  valuable  mine.     Although  the  claim  may  have 
been  valid  in  the  past  because  of  a  discovery 
on  the  claim  of  a  valuable  mineral  deposit,  it 
must  be  shown  as  a  present  fact  at  the  time  an 
application  for  a  patent  is  made  that  the  claim 
is  still  valuable  for  minerals. 

Where  a  claim  has  been  successfully  mined  in 
the  past  but  mining  ceases  and  over  23  years 
later  the  claimant,   on  an  application  for  pat- 

ent, is  unable  to  show  by  a  preponderance  of 
evidence  that  minerals  still  exist  on  the  claim 

in  sufficient  quantities  of  sufficient  value  so  as 
to  justify  a  mining  operation  with  a  reasonable 
prospect  of  success,  in  view  of  existing  costs 
of  mining,   transportation,  and  processing,  the 
claim  is  properly  held  to  be  invalid. 

United  States  v.    R.    W.    Wingfield,   A-30642 
(Feb.    17.    1967) 

A  mining  claim  is  properly  declared  null  and  void 
where  the  evidence  shows  that  no  discovery  of  a 
valuable  mineral  deposit  such  as  would  warrant  a 
prudent  man  in  the  further  expenditure  of  his 
labor  and  means  in  developing  a  valuable  mine 
has  been  made  on  the  claim,    there  being  found  on 
the  claim  only  low  values  in  silver  and  gold  and 
other  minerals  which  warrant  only  further  ex- 

ploratory work  to  determine  if  a  valuable 
mineral  deposit  exists  in  the  claim. 

United  States  v.    Dee  C.    Blythe,    A-30670 
(Feb.    21,    1967) 

A  mining  claim  is  properly  declared  null  and  void 
where  the  evidence  shows  that  no  discovery  of 
a  valuable  mineral  deposit  such  as  would  warrant 
a  prudent  man  in  the  further  expenditure  of  his 
labor  and  means  in  developing  a  valuable  mine 
has  been  made  on  the  claims,    there  being  found 
only  low  values  in  silver  and  gold  which  warrant 
only  further  exploratory  work  to  determine    if  a 
valuable  mineral  deposit  exists  in  the  claims; 
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the  fact  that  the  claims  are  adjacent  to  claims 
once  successfully  mined  and  that  the  claims  may 
be  within  a  favorable  geological  environment,  so 
as  to  raise  a  geological  inference  that  there  may 
be  valuable  mineral  deposits  within  the  claim,  is 
not  sufficient  to  establish  the  validity  of  the  claims. 

MINING  CLAIMS— Continued 

DISCOVERY  —Continued 

returns  for  the  mineral,   the  claimant  has  not 
sustained  the  burden  of  proof  necessary  to 
validate  the  mining  claim. 

United  States  v.    New  Jersey  Zinc  Company, 
A-30782  (June  21,    1967)  74  I.    D.   191 

United  States  v.   Stephen  B,    Milisich, 
(Apr.   13.   1967) 

To  constitute  a  valid  discovery  upon  a  lode  mining 
claim  there  must  be  a  discovery  of  a  vein  in 
place  carrying  a  valuable  mineral  deposit 
which  would  warrant  a  prudent  man  in  the  ex- 

penditure of  his  labor  and  means,    with  a  rea- 
sonable prospect  of  success  in  developing  a 

valuable  mine;  showings  of  low  grade  manga- 
nese and  iron  ore  and  of  insignificant  values 

in  gold  and  silver  are  insufficient  to  establish 
a  discovery. 

United  States  v.    Rodney  Wood  et     al.  ,    A -30697 
(May  31,    1967) 

To  constitute  a  valid  discovery  on  a  mining  claim 
there  must  be  a  discovery  on  the  claim  of  a 
mineral  deposit  that  would  warrant  a  prudent 
man  in  the  expenditure  of  his  labor  and  means 

with  a  reasonable  prospect  of  success  in  devel- 
oping a  valuable  mine  in  the  reasonably  near 

future;  this  means  that  there  must  be  a  reason- 
able prospect  that  the  mine  can  be  operated  to 

yield  a  profit. 

The  requirement  that  a  claimant  must  show  that 
he  can  make  a  profit  from  the  operation  of  a 
mine  does  not  mean  either  that  a  profit  must 
be  proved  as  a  certainty  or  that  it  must  be 
established  as  a  present  fact.     The  evidence 
need  only  support  the  conclusion  that  a  person 
of  ordinary  prudence  would  risk  his  labor  and 
means  with  a  reasonable  expectation  of  devel- 

oping a  valuable  mine. 

If  a  mining  claimant  would  establish  that  measures 
might  be  employed  which  would  eliminate  the 
necessity  to  pay  freight  to  the  nearest  markets, 

he  must  produce  sufficient  evidence  of  the 
feasibility  and  effect  of  such  measures,   and 
must  show  that  the  prudent  man  would  expend 
such  additional  labor  and  means  as  would  be 

reasonably  required  for  their  implementation. 

Where  a  mining  claim  is  based  upon  the  existence 
of  a  mineral  deposit  of  low  grade  compared  to 

other  deposits  which  are  being  utilized  to  pro- 
duce the  same  mineral,   the  technology  pro- 

posed for  extracting  the  mineral  has  been 
applied  only  on  a  small  scale  in  a  laboratory 
on  higher  grade  ores  than  exist  in  the  claim, 

and  the  costs  of  producing  and  marketing  the 
mineral  are  indicated  to  be  in  excess  of  the 

To  constitute  a  valid  discovery  upon  a  lode  min- 
ing claim  there  must  be  actually  and  physical- 

ly exposed  within  the  limits  thereof  a  vein  or 
lode  of  mineral-bearing  rock  in  place  possess- 

ing,  in  and  of  itself,   value  for  mining  purposes; 
it  is  not  sufficient  that  there  is  exposed  on  the 
surface,   in  a  vein  or  lode,   sulphide  gossan 
carrying  meagre  values  in  gold,  silver,  copper, 
lead,   and  zinc,   from  which  the  existence  of  a 

valuable  mineral  deposit  at  depth  may  be  geo- 

logically inferred,   where  such  a  surface  ex- 
posure warrants  only  further  exploration  in  the 

hope  of  finding  a  valuable  mineral  deposit  at 
depth. 

United  States  v.    Lucille  Lundy,   A- 30724 

"(June  30,    196~7) 

To  constitute  a  valid  discovery  upon  a  lode  mining 
claim  there  must  be  a  discovery  of  a  vein  in 
place  carrying  a  valuable  mineral  deppsit 
which  would  warrant  a  prudent  man  in  the 
expenditure  of  his  labor  and  means,  with  a 
reasonable  prospect  of  success,   in  developing 
a  valuable  mine  showings  of  a  mere  20  tons 
of  material  contained  in  a  pod,   although 

carrying  values  in  excess  of  $30  per  ton,   are 
not  sufficient. 

United  States  v.    Consolidated  Mines  and  Smelting 

Co.  ,    Ltd.  ,   et     al.  ,   A-30760  (Sept.    19,    1967) 

To  constitute  a  valid  discovery  upon  a  lode  mining 
claim  there  must  be  a  discovery  of  a  vein  or 
lode  in  place  carrying  a  valuable  mineral  de- 

posit which  would  warrant  a  prudent  man  in 
the  expenditure  of  his  labor  and  means,  with 
a  reasonable  prospect  of  success,  in  develop- 

ing a  valuable  mine;  showings  of  a  mere  ton  or 
two  of  isolated  copper  mineralization,    although 
carrying  values  in  excess  of  $40  per  ton,  are 
not  sufficient. 

United  States  v.    Raymond  H.   Taylor,  A-30776 
(Oct.    6,    1967) 

To  satisfy  the  requirement  for  discovery  on  mining 
claims  located  for  perlite,   it  must  be  shown, 
in  addition  to  the  fact  that  there  is  a  reasonable 

prospect  that  the  perlite  can  be  mined,   trans- 
ported from  the  mine  to  the  shipping  point, 

screened  and  crushed  and  sold  at  a  price  which 
would  yield  a  profit,   that  there  is  an  existing 
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demand  for  the  crushed  product  and  that  a 
reasonably  prudent  man  would  be  justified  in 
expending  his  time  and  effort  in  his  attempt 

to  capture  a  share  of  the  existing  market. 

Where  it  has  been  shown  as  to  a  number  of  mining 

claims  located  for  perlite,   and  for  whi<:h  ap- 
plications for  patents  have  been  filed,  that  the 

amount  of  the  deposits  on  the  claims  is  exces- 
sively large  in  relation  to  the  market  that 

exists,   only  those  claims  can  be  found  valid 
which  by  reason  of  location  and  volume  and 

quality  of  deposits  would  make  the  mos>t  feasi- 
ble mining  operation  and  have  a  reasonable 

prospect  of  success;  the  remaining  claims 
must  be  held  invalid  for  lack  of  discovery. 

United  States  v.    Robert  E.   Anderson,   Jr.   et    al.  , 

A-28260  (Supp.  )  (Oct.    18,    1967)  74  I.  D.  292 

To  constitute  a  valid  discovery  upon  a  lode  mining 
claim  there  must  be  a  discovery  on  the  claim 
of  a  lode  or  vein  bearing  mineral  which  would 
warrant  a  prudent  man  in  the  expenditure  of 

his  labor  and  means,   with  a  reasonable  pros- 
pect of  success,   in  developing  a  valuable  mine; 

it  is  not  sufficient  that  there  is  only  a  showing  . 
which  would  warrant  further  exploration  ir.  the 
hope  of  finding  a  valuable  deposit. 

Geologic  inference  may  be  relied  upon  to  establish 
the  extent  and  potential  value  of  a  particular 
mineral  deposit,   but  it  may  not  be  relied  upon, 
as  a  substitute  for  the  actual  finding  of  a  min- 

eral deposit,  to  establish  the  existence  of  the 
deposit  within  the  limits  of  a  designated  mining 
claim,  and,  where  a  vein  carrying  some  er- 

ratic values  in  mineralization  has  been  exposed 

within  the  limits  of  a  mining  claim  but  the  ex- 
posed mineralization  does  not  constitute  a 

mineral  deposit  capable  of  development  and  the 
existence  of  such  a  deposit  in  the  vein  within 
the  limits  of  the  claim  can  only  be  inferred, 
a  discovery,   within  the  meaning  of  the  mining 
laws,   has  not  been  shown,  and  an  application 
for  patent  is  properly  rejected  and  the  claim 
declared  invalid. 

United  States  v.    Kenneth  O.   Watkins  and  Harold 

E.  L.    Barton,  A-30659  (Oct.    19,    1967) 

that  there  is  exposed  a  vein  in  the  mined-out 

workings  which  is  of  similar  geologic  struc- 
ture to  other  mines  in  the  area  from  which  is 

based  a  hope  that  further  exploration  will 
disclose  another  ore  chute. 

United  States  v.   Taylor  T.   Hicks  et    al.  , 
A-30780  (Oct.    24.    1967) 

A  mineral  showing  which  may  lead  a  miner  to 
stake  a  claim  does  not  necessarily  constitute 
the  discovery  which  is  required  by  the  mining 
laws  to  validate  a  claim. 

The  rule  of  discovery  followed  by  the  Department 
is  the  test  laid  down  in  Castle  v.   Womble,   and 
the  Department  has  not  required  that  a  mining 
claimant  show  that  he  has  found  a  mineral 
deposit  which  can  assuredly  be  mined  at  a 

profit. 
Mining  claims  are  properly  held  to  be  null  and 

void  where  only  insignificant  values  in  copper, 
gold,   silver,   and  molybdenum  have  been 
found  on  the  claims  which  would,  at  most, 
warrant  only  further  exploration  in  an  attempt 
to  find  valuable  mineralization. 

United  States  v.   C.  B.   Myers  et  al.  ,  A- 307 96 
(Nov.    21,    1967)  74  I.  D.   388 

To  constitute  a  valid  discovery  upon  a  lode  mining 
claim  there  must  be  a  discovery  of  a  vein  in 
place  carrying  a  valuable  mineral  deposit 
which  would  warrant  a  prudent  man  in  the  ex- 

penditure of  his  labor  and  means,  with  a 
reasonable  prospect  of  success,  in  developing 
a  valuable  mine;  it  is  not  sufficient  that  there 
is  exposed  a  vein,   in  and  of  itself  possessing 
no  value  for  mining  purposes,   similar  in 
occurrence  and  mineralization  to  other  mines 

in  the  area  many  of  which  were  successfully 
exploited  in  the  past,  from  which  it  is  hoped 

that  further  exploration  will  disclose  a  valu- 
able mineral  deposit. 

United  States  v.   Ernest  Evon  Moseley,  A-30791 
(Dec.    13,    1967) 

To  constitute  a  valid  discovery  upon  a  lode  mining 
claim  there  must  be  a  discovery  of  a  vein  in 
place  carrying  a  valuable  mineral  deposit 
which  would  warrant  a  prudent  man  in  the  ex- 

penditure of  his  labor  and  means,  with  a 
reasonable  prospect  of  success,   in  developing 
a  valuable  mine.     Although  the  claim  may  have 
been  successfully  mined  over  40  years  ago, 
it  must  be  shown  as  a  present  fact  at  the  time 
application  for  patent  is  made  that  the  claim 
is  valuable  for  minerals.     It  is  not  sufficient 

It  is  the  duty  of  a  mining  claimant  whose  claim 
is  being  contested  to  keep  discovery  points 

available  for  inspection  by  Government  miner- 
al examiners,   and  an  examiner  has  no  duty 

either  to  rehabilitate  discovery  points  or  to 
explore  beyond  the  current  workings  of  the 

mining  claimant  in  an  effort  to  verify  a  pur- 
ported discovery. 

Where  a  discovery  of  a  valuable  deposit  of  gold 

is  based  upon  an  estimate  of  a  certain  quan- 
tity of  gold  bearing  gravel  of  a  certain  value. 
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which  is  purportedly  established  by  geologic 
studies,  geophysical  tests,   core  drilling  and 
excavations  made  by  the  claimant,  and  an 

analysis  of  the  claimant's  evidence  shows  that 
it  does  not  support  his  conclusions  but  contra- 

dicts them,   the  claim  is  properly  held  to  be 
null  and  void  for  lack  of  discovery. 

United  States  v.   Thomas  C.   Wells,  A-30805 
(Jan.   8,    1968) 

To  constitute  a  valid  discovery  upon  a  lode  mining 
claim  there  must  be  actually  and  physically 
exposed  within  the  limits  thereof  a  vein  or  lode 
of  mineral-bearing  rock  in  place,  possessing 
in  and  of  itself  value  for  mining  purposes.    It  i; 
not  sufficient  that  there  is  exposed  a  vein  or 
lode,   carrying  values  of  $7.  40  or  less  per  ton 

in  gold  and  silver,  which  is  similar  in  miner- 
alogy and  occurrence  to  other  veins  in  the  area 

that  were  successfully  mined  in  the  past,   upon 

which  is  based  a  hope  that  further  exploration 

may  disclose  an  "economically  exploitable  ore 

chute.  " 

The  Department  does  not  require  a  mining  claim- 
ant to  demonstrate  that  he  can  deprive  profits 

as  a  present  certainty  in  order  to  establish  that 
he  has  a  valid  discovery. 

The  requirement  that  in  order  to  establish  a  valid 

discovery  a  claimant  must  show  that  "explora- 
tion" work  has  progressed  to  the  point  where  a 

prudent  man  would  be  justified  in  going  ahead 

with  "development"  work  does  not  constitute 
a  requirement  of  a  showing  of  "present  profit- 

ability, "  for  such  a  requirement,   in  effect,   is 
no  more  than  establisning  that  there  is  actually 
and  physically  exposed  on  the  claim  a  vein  of 

mineral-bearing  rock  in  place  possessing  in  and 
of  itself  value  for  mining  purposes,  from  which, 
together  with  other  factors,  the  reasonableness 

of  the  prospect  of  success  in  developing  a  val- 
uable mine  may  be  determined. 

United  States  v.   Ralph  Fairchild,  A-30803 
(Jan.    19,    1968) 

To  constitute  a  valid  discovery  upon  a  lode  mining 
claim  there  must  be  a  discovery  of  a  vein  in 
place  carrying  a  valuable  mineral  deposit  which 

would  warrant  a  prudent  man  in  the  expendi- 
ture of  his  labor  and  means,  with  a  reasonable 

prospect  of  success,   in  developing  a  valuable 
mine;  it  is  not  sufficient  that  there  are  exposed 
several  quartz  veinlets  less  than  three  inches 
wide,   carrying  values  in  gold  and  silver  as  high 
as  $230  per  ton,  where  the  claimant  has  not 
shown  the  existence  of  the  minerals  in  quanti- 

ties valuable  for  mining  purposes. 

United  States  v.  Jesse  W.   Crawford,  A-30820 
(Jan.    29,    1968) 

To  constitute  a  valid  discovery  upon  a  lode  mining 
claim  there  must  exist  within  the  limits  of  the 
claim  a  vein  or  lode  in  place  carrying  minerals 
of  a  quality  and  quantity  which  would  warrant  a 
prudent  man  in  the  expenditure  of  his  labor  and 
means,  with  a  reasonable  prospect  of  success, 

in  developing  a  valuable  mine;  it  is  not  suffi- 
cient that  there  is  mineralization  exposed,   in 

and  of  itself  valueless  for  mining  purposes, 

upon  which  is  based  a  hope  that  further  explora- 
tion will  disclose  a  valuable  mineral  deposit. 

United  States  v.    C.  T.   Fredrickson,      A-30848 
(Jan.    29,    1968) 

The  validity  of  a  mining  claim  depends  upon  the 
discovery  of  a  valuable  mineral  deposit  within 
the  limits  of  the  claim;  the  necessity  of  a  dis- 

covery is  not  dispensed  with  by  an  alleged 

agreement  between  the  Bureau  of  Land  Manage- 
ment and  the  claimant  that  the  latter  will  not 

work  the  claim  while  it  remains  within  the 
boundaries  of  a  national  monument  and  that  the 
claimant  will  not  be  deprived  of  mineral  rights 
in  the  claim. 

To  constitute  a  valid  discovery  upon  a  lode  mining 
claim  there  must  be  a  discovery  of  a  vein  in 
place  carrying  a  valuable  mineral  deposit  which 
would  warrant  a  prudent  man  in  the  expenditure 
of  his  labor  and  means  with  a  reasonable  pros- 

pect of  success  in  developing  a  valuable  mine; 

showings  of  copper  mineralization  of  "20%and 
better"  are  not  sufficient  where  no  evidence 
is  presented  establishing  the  quantity  of  such 
mineralization. 

United  States  v.    Eloise  A.   Overton,   A- 30822 
(Feb.    16,    1968) 

To  constitute  a  valid  discovery  upon  a  lode  mining 
claim  there  must  be  a  discovery  on  the  claim 
of  a  lode  or  vein  bearing  mineral  which  would 
warrant  a  prudent  man  in  the  expenditure  of 

his  labor  and  means,  with  a  reasonable  pros- 
pect of  success,   in  developing  a  valuable  mine; 

it  is  not  sufficient  that  there  is  only  a  showing 
which  would  warrant  further  exploration  in 
the  hope  of  finding  a  valuable  deposit. 

Geologic  inference  may  be  relied  upon  to  establish 
the  extent  and  potential  value  of  a  particular 
mineral  deposit,   but  it  may  not  be  relied  upon, 
as  a  substitute  for  the  actual  finding  of  a 
mineral  deposit,  to  establish  the  existence  of 
the  deposit  within  the  limits  of  a  designated 
mining  claim,   and  where  a  vein  carrying  some 
erratic  values  in  mineralization  has  been 

exposed  within  the  limits  of  a  mining  claim  but 
the  exposed  mineralization  does  not  constitute 
a  mineral  deposit  capable  of  development  and 

the  existence  of  such  a  deposit  in  the  vein  with- 
in the  limits  of  the  claim  can  only  be  inferred, 

a  discovery,  within  the  meaning  of  the  mininp 
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laws,  has  not  been  shown,  and  the  claim  is 

properly  declared  invalid. 

The  Government  is  not  obligated  to  prove  affirma- 
tively in  a  mining  contest  either  that  the  land 

claimed  is  non-mineral  or  that  no  discovery  of 
a  valuable  mineral  deposit  within  the  limits  of 
the  claim  has  been  made;  when  a  Government 
mineral  examiner  testifies  that  he  has  examined 

a  mining  claim  and  has  found  no  workings  and 
no  evidence  of  the  existence  of  a  mineral  de- 

posit,  a  prima  facie  case  of  no  discovery  has 
been  made  and,   if  unrebutted,   will  warrant  a 

finding  that  there  has  been  no  discovery. 

United  States  v.    Frank  Coston,  A-30835 
(Feb.   23,    1968) 

To  constitute  a  valid  discovery  on  a  mining  claim 
there  must  be  shown  to  exist  within  the  limits 
of  the  claim  a  valuable  deposit  of  mineral 

which  would  warrant  a  prudent  man  in  the  fur- 
ther expenditure  of  his  labor  and  means,  with 

a  reasonable  prospect  of  success,   in  developing 
a  valuable  mine,   and  where  a  mining  claimant 
bases  his  claim  of  a  discovery  on  showings  of 

relatively  minor  gold  values  without  explana- 
tion of  the  manner  in  which  those  values  were 

computed,  without  evidence  as  to  the  extent 
or  the  consistency  of  the  mineralization  on  the 
mining  claim  and  without  evidence  that  minerals 
of  the  value  claimed  could  be  profitably  mined, 

a  discovery  has  not  been  demonstrated. 

United  States  v.    David  L.    King,   A-30867 
(Feb.    28,    1968) 

To  constitute  a  valid  discovery  upon  a  mining 
claim  there  must  be  shown  to  exist  within  the 

limits  of  the  claim  a  valuable  deposit  of  min- 
eral which  would  warrant  a  prudent  man  in  the 

further  expenditure  of  his  labor  and  means, 
with  a  reasonable  prospect  of  success,  in 
developing  a  valuable  mine,   and,   where  a  claim 
is  based  upon  a  lode  location,  there  mast  be 
exposed  within  the    limits  of  the  claim  a  lode 
or  vein  bearing  mineral  which  would  warrant 
the  expenditure    of  labor  and  means  with  the 

same  prospect  of  success;  it  is  not  sufficient 

to  show  that  a  few  tons  of  chromite-bearing 
float  rock  were  taken  from  a  claim  and  sold 

or  that  some  gold  may  have  been  taken  from 
a  claim  where  the  evidence  shows  that  chromite 

ore  of  the  quality  previously  taken  from  the 
claim  cannot  be  mined  for  its  current  market 
value  and  that  the  deposits  from  which  ore  was 
taken  have  apparently  been  exhausted  and  where 
there  is  no  evidence  of  the  finding  of  gold  in 
such  quality  as  to  justify  any  expectation  of 
developing  a  valuable  mine. 

The  Government  is  not  obligated  to  prove  affirma- 
tively in  a  mining  contest  either  that  the  land 

claimed  is  nonmineral  or  that  no  discovery  of 
a  valuable  mineral  deposit  within  the  limits  of 
the  claim  has  been  made;  when  a  Government 

mineral  examiner  testifies  that  he  has  exam- 
ined a  mining  claim  and  all  of  the  workings 

thereon  without  finding  evidence  of  the  existence 
of  a  mineral  deposit,  a  prima  facie  case  of  no 
discovery  has  been  made  which  is  not  vitiated 
solely  by  the  fact  that  the  mining  claimant  was 
not  invited  to  be  present  during  the  examination 
and  which  can  only  be  rebutted  by  a  shoving, 

by  a  preponderance  of  the  evidence,  that  a 
valuable  mineral  deposit  has  been  discovered. 

To  constitute  a  valid  discovery  upon  a  lode  mining 
claim  there  must  be  a  discovery  on  the  claim 
of  a  lode  or  vein  bearing  mineral  which  would 
warrant  a  prudent  man  in  the  expenditure  of 

his  labor  and  means,  with  a  reasonable  pros- 
pect of  success,   in  developing  a  valuable  mine; 

it  is  not  sufficient  that  there  is  mineralization 

exposed,   in  and  of  itself  valueless  for  mining 
purposes,  upon  which  is  based  a  hope  that 
further  exploration  will  disclose  a  valuable 
mineral  deposit  at  depth. 

The  Government  is  not  obligated  to  prove  affirm- 
atively in  a  mining  contest  either  that  the  land 

claimed  is  nonmineral  or  that  no  discovery  of 
a  valuable  mineral  deposit  within  the  limits  of 

a  mining  claim  has  been  made;  when  a  Govern- 
ment mineral  examiner  testifies  that  he  has 

examined  a  mining  claim  and  has  found  no 
mineralization  to  sample,  a  prima  facie  case 

of  no  discovery  has  been  made  and,   if  unrebut- 
ted, will  warrant  a  finding  that  there  has  been 

no  discovery. 

United  States  v.   Adam  J.  Flurry,  A-30887 
(Mar.    5,    1968) 

United  States  v.    Esther  R.   Smith,   A-30888 
(Mar.    29,    1968) 

To  constitute  a  valid  discovery  upon  a  lode 
mining  claim  there  must  be  a  discovery  on  the 
claim  of  a  lode  or  vein  bearing  mineral  which 
would  warrant  a  prudent  man  in  the  expenditure 
of  his  labor  and  means,   with  a  reasonable 
prospect  of  success,   in  developing  a  valuable 
mine;    it  is  not  sufficient  that  there  is  only  a 

showing  which  would  warrant  further  explora- 
tion in  the  hope  of  finding  a  valuable  deposit. 

Geologic  inference  may  be  relied  upon  to  estab- 
lish the  extent  and  potential  value  of  a  particu- 
lar mineral  deposit,  but  it  may  not  be  relied 

upon,  as  a  substitute  for  the  actual  finding  of 
a  mineral  deposit,  to  establish  the  existence 
of  the  deposit  within  the  limits  of  a  designated 
mining  claim,  and  where  a  vein  carrying  some 
erratic  values  in  mineralization  has  been  ex- 

posed within  the  limits  of  a  mining  claim  but 
the  exposed  mineralization  does  not  constitute 
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a  mineral  deposit  capable  of  development  and 
the  existence  of  such  a  deposit  in  the  vein 
within  the  limits  of  the  claim  can  only  be 

inferred,  a  discovery,  within  the  meaning  of 

the  mining  laws,   has  -.ot  been  shown,   and  the 
claim  is  properly  ueclared  invalid. 

United  States  v.   George  A.   and  Dorothy  Relyea, 
A-30909  (June  25,   1968) 

To  satisfy  the  requirement  of  a  discovery  on 
placer  mining  claims  located  for  deposits 
of  limestone,   dolomite  and  wollastonite,   it 
must  be  shown  that  the  deposits  can  be  mined 
and  marketed  at  a  profit. 

United  States  v.   Gene  DeZan  et  al.  ,  A-30515 
(July  1,    1968) 

only  slight  mineralization  of  little  value  which 
merely  suggests  the  possibility  that  a  valuable 
mineral  deposit  may  exist. 

United  States  v.    Walter  L.    and  Thelma  M. 
Bossard,    A-30784  (July  16,    1968) 

To  satisfy  the  requirements  of  discovery  on  a 
placer  mining  claim  located  for  cinders 
prior  to  July  23,    1955,   it  must  be  shown 
that  the  deposit  could,  prior  to  that  date, 
have  been  extracted,   removed  and  marketed 
at  a  profit,  and  where  the  only  evidence  of 
marketability  at  a  profit  is  a  showing  that 
thousands  of  tons  of  cinders  were  removed 

by  others  with  the  permission  of  the  claim- 
ants at  no  cost  above  actual  operating  expense 

to  the  users  the  claim  is  properly  declared 
null  and  void. 

To  satisfy  the   requirements  of  discovery  on 
placer  mining  claims  located  for  sand  and 
gravel  before  July  23,    1955,    it  must  be  shown 
that  the  deposit  could,    prior  to  that  date,   have 
been  extracted,    removed  and  marketed  at  a 
profit,   and  where  the  evidence  shows  that  up 
to  that  date  substantial  amounts  of  material 
had  been  sold  only  as  pit  run  for  fill  or  other 
such  purposes  and  only  a  minute  amount  had 
been  sold  for  a  few  dollars  as  concrete 

aggregates  and  that,    at  the  most,    there  was 
only  a  potential  future  market  for  qualifying 
uses  on  that  date,    the  claims  are  properly 
declared  null  and  void. 

United  States  v.   John  C.    Chapman  et  al. 
A-30581  (July  16,    1968) 

Lode  mining  claims  are  properly  declared  to  be 
invalid  where  the  evidence  shows  that  only  low 
mineral  values  have  been  found  on  the  claims 
and  the  claimant  fails  to  offer  any  evidence  of 
more  substantial  values  that  were  found  prior 
to  the  date  that  the  land  in  the  claims  was  with- 

drawn from  location. 

United  States  v.   Stella  Wagnon  Wilson  et  al. 
A-30787  (July  23,    1968) 

United  States  v.    William  M.   Hinde  et  al. 
A-30634  (July  9,    1968) 

To  constitute  a  discovery  upon  a  lode  mining  clain 
there  must  be  physically  exposed  within  the 
limits  of  the  claim  a  lode  or  vein  bearing 
mineral  of  such  quality  and  in  such  quantity  as 
to  warrant  a  prudent  man  in  the  expenditure  of 
his  labor  and  means,    with  a  reasonable  pros- 

pect of  success,    in  developing  a  valuable  mine; 
it  is  not  sufficient  that  there  is  exposed 
mineralization  which  merely  gives  rise  to  a 
hope  or  expectation  that  a  valuable  mineral  de- 

posit may  be  found  upon  further  exploration. 

United  States tlyn  M.    Kiggins  et  al.  , 
A-30827  (July  12,    1968) 

To  constitute  a  valid  discovery  upon  a  lode 
mining  claim  there  mu,st  be  a  discovery  within 
the  limits  of  the  claim  of  a  lode  or  vein  bear- 

ing mineral  which  would  warrant  a  prudent  man 
in  the  expenditure  of  his  labor  and  means,   with 
a  reasonable  prospect  of  success,    in  develop- 

ing a  valuable  mine;   it  is  not  sufficient  to  show 

To  satisfy  the  requirement  that  deposits  of  miner- 

als of  widespread  occurrence  be  "marketable" 
it  is  not  enough  that  they  are  capable  of  being 
sold  but  it  must  be  shown  that  the  mineral  from 

the  particular  deposit  could  have  been  extracted, 
sold,   and  marketed  at  a  profit. 

Lack  of  discovery  is  properly  found  in  the  case  of 
deposits  of  common  varieties  of  limestone, 
aplite,  and  mica  schist  where  credible  evidence 
is  lacking  that  materials  from  the  deposits 
could  have  been  marketed  at  a  profit  as  of 
July  23,    1955;  evidence  that  a  general  market 
for  the  materials  existed  as  of  that  date  and 

purely  theoretical  evidence  as  to  profitable 
operations  are  not  sufficient  to  show  a  discovery 
where  the  credibility  of  the  evidence  is  open  to 

question. 

Lack  of  discovery  is  properly  found  in  the  case  of 
deposits  of  mica  and  feldspar  where  credible 
evidence  is  lacking  to  show  that  the  minerals 
can  be  marketed  at  a  profit. 

United  States  v.   Harold  Ladd  Pierce,  A-30564 
(Aug.    30,    1968)  75  1.  D.   270 
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To  satisfy  the  requirements  for  discovery  on  a 

placer  mining  claim  located  for  common  varie- 
ties of  sand  and  gravel  before  July  23,  1955,   on 

land  withdrawn  from  mining  location  after 
February  10,  1948,   it  must  be  shown  that  the 
materials  within  the  limits  of  the  claim  could 
have  been  extracted,   removed,  and  marketed 

at  a  profit  before  the  effective  date  of  the  with- 
drawal, and  where  the  evidence  shows  that  prior 

to  that  date  no  sales  were  made,   that  minor 

quantities  of  material  were  removed  from  the 
claim  by  the  claimant  for  his  own  use  and  by 
others,    with  the  claimant's  consent  and  without 
any  charge,  and  that  no  steps  were  taken  before 
or  after  the  withdrawal  of  the  land  to  develop 
the  claim  as  mining  property,  the  fact  that  sand 
and  gravel  of  similar  quality  were  extracted 
and  sold  from  other  property  in  the  vicinity  of 
the  claim  is  insufficient  to  show  that  material 

from  the  claim  could  have  been  profitably  re- 
moved and  marketed  at  the  same  time,   and  the 

claim  is  properly  declared  null  and  void. 

United  States  v.   Alfred  N.   Verrue,   A-30618 
(Sept.    17,    1968)  75  I.  D.   300 

A  showing  of  mineral  values  which  might  warrant 
further  exploration  for  minerals  within  a  min- 

ing claim  but  would  not  warrant  development 
of  a  mine  is  insufficient  to  establish  a  dis- 

covery of  a  valuable  mineral  deposit  under  the 
mining  laws. 

United  States  v.    Mt.    Pir.os  Development  Corp., 
A-30823  (Sept.    27,    1968)  75  I.  D.  320 

To  constitute  a  valid  discovery  on  a  mining  claim 
there  must  be  shown  to  exist  within  the  limits 
of  the  claim  a  valuable  deposit  of  mineral 
which  would  warrant  a  prudent  man  in  the  fur- 

ther expenditure  of  his  labor  and  means,   with 
a  reasonable  prospect  of  success,    in  developing 
a  valuable  mine;  evidence  of  the  existence  of 

a  large  deposit  of  low-grade  iron  ore,    the 
mining,    benefication  and  transportation  costs 
of  which  would  exceed  the  value  of  the  ore 

produced,   is  insufficient  to  establish  the  dis- 

covery of  a  "valuable"  mineral  deposit. 

United  States  v.   W.  S.    Pekovich,  A- 
(Sept.    27,    1968) 

A  prudent  man  could  not  reasonably  expect  to  de- 
velop a  profitable  mine  for  manganese  where 

the  deposit  within  the  mining  claims  is  unknown, 
and  it  appears  to  contain  only  low  grade  ores 
for  which  there  is  no  market,   or  reasonable 
prospect  for  a  market,  therefore,  there  has 
not  been  a  discovery  of  a  valuable  mineral 
deposit  within  the  meaning  of  the  mining  laws 
and  the  claims  are  properly  declared  null  and 
void  and  a  mineral  patent  application  for  the 
claims  is  properly  rejected. 

Mining  claims  located  for  a  deposit  of  a  common 
variety  of  decomposed  granite  are  properly 
held  to  be  invalid  where  the  claimants  fail  to 

show  by  preponderant  evidence  that  the  materi- 
al could  have  been  marketed  at  a  profit  prior  to 

July 23,    1955. 

United  States  v. 

(Oct.    15,    1968) 
Owen  O.  Roberts  et  al.  ,  A-  30941 

There  is  no  justification  to  issue  a  mineral  patent 

for  mining  claims  containing  an  unknown  quan- 
tity of  low  grade  manganese  simply  because 

some  patents  may  have  issued  for  similar-type 
of  claims  during  World  War  II  and  during  a 
period  where  an  artificial  market  for  low  grade 
ores  was  created  by  a  government  stockpiling 
program  giving  an  incentive  price  for  ores, 
where  there  is  now  no  market  for  such  ores  and 
no  reasonable  prospect  of  such  a  market. 

United  States  v.   Theodore  R.   Jenkins,   A-30786 
(Sept.    26,    1968)  75  I.  D.    312 

Where  a  mining  claim  containing  common  varieties 
of  sand  and  gravel  not  locatable  under  the 
mining  laws  also  contains  slight  values  of  fine 
gold  which  the  mining  claimant  alleges  may 
profitably  be  extracted  in  connection  with  the 
removal  and  sale  of  sand  and  gravel  from  the 
claim,   in  order  for  the  claim  to  be  valid  there 
must  be  sufficient  gold  of  a  quantity  and  quality 
to  satisfy  the  prudent  man  test  of  a  discovery 
of  a  valuable  mineral  deposit  independently  at 
the  value  of  the  sand  and  gravel. 

In  applying  the  prudent  man  test  to  determine 
whether  there  has  been  a  discovery  of  a  valuable 
mineral  deposit  within  the  meaning  of  the 
mining  laws,   the  market  price  of  the  mineral 
product  may  be  considered  and  weighed  with 
the  anticipated  costs  of  the  operation  in  order 

to  determine  whether  a  prudent  man  would  ex- 
pend further  labor  and  means  with  a  reasonable 

expectation  of  developing  a  profitable  mine. 

A  prudent  man  could  not  reasonably  expect  to  de- 
velop a  profitable  mine  for  manganese  where 

the  extent  of  the  deposit  within  the  mining  claims 
is  unknown,   and  it  appears  to  contain  only  low 
grade  ores  for  which  there  is  no  market,  or 
reasonable  prospect  for  a  market,   therefore, 
there  has  not  been  a  discovery  of  a  valuable 
mineral  deposit  within  the  meaning  of  the 
mining  laws  and  the  claims  are  properly  declared 
null  and  void  and  a  mineral  patent  application 
for  the  claims  is  properly  rejected. 

There  is  no  justification  to  issue  a  mineral  patent 

for  mining  claims  containing  an  unknown  quan- 
tity of  low  grade  manganese  simply  because 
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some  patents  may  have  issued  for  similar-type 
claims  during  World  War  II  and  during  a  period 
where  an  artificial  market  for  low  grade  ores 
was  created  by  a  government  stockpiling  pro- 

gram paying  an  incentive  price  for  ores,   where 
there  is  now  no  market  for  such  ores  and  no 
reasonable  prospect  of  such  a  market. 

United  States  v.   Thomas  Kinder  et  al.  ,   A-30916 
(Nov.    26,    1968) 

In  applying  the  prudent  man  test  of  discovery  to 
determine  whether  there  has  been  a  discovery 
of  a  valuable  mineral  deposit  within  a  mining 
claim,   the  marketability  at  a  profit  of  low- 
grade  deposits  of  manganese  ore  is  a  determi- 

native factor. 

Mining  claims  containing  an  unknown  quantity  of 

low-grade  manganese  ore  are  properlydeclared 
subject  to  the  limitations  under  section  4  of  the 

Surface  Resources  Act  of  July  23,    1955,  where 
the  evidence  shows  that  a  prudent  man  could  not 
now  expect  to  develop  a  valuable  mine  because 
there  is  no  market  for  the  ore,   regardless  of 
whether  under  more  favorable  market  conditions 

created  primarily  by  a  Government  stockpiling 
program  paying  incentive  prices  prior  to  the 
date  of  that  act  the  prudent  man  would  have  had 
more  basis  for  anticipating  that  such  ore  could 
be  mined  and  sold. 

United  States  v.   A.   Speckert,  A-30917 
(Nov.    29,    1968)  75  I.  D.  367 
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mine,   at  a  profit,  poorer  quality  minerals  than 
have  been  previously  mined,   when  no  showing 
has  been  made  that  minerals  of  such  quality 
exist  in  such  quantities  as  to  make  a  profitable 
operation  reasonably  possible. 

The  Government  is  not  obligated  to  prove  affirma- 
tively in  a  mining  contest  either  that  the  land 

claimed  is  nonmineral  or  that  no  discovery  of  a 
valuable  mineral  deposit  within  the  limits  of 
the  claim  has  been  made;  when  a  Government 
mineral  examiner  testifies  that  he  has  examin- 

ed the  exposed  workings  on  a  claim,   that  he 

has  taken  mineral  samples  from  points  suggest- 
ed by  a  representative  of  the  mining  claimant 

as  demonstrating  the  best  values  found  on  the 
claim,   and  that  he  has  found  no  evidence  of  the 
existence  of  a  valuable  mineral  deposit,   a 
prima  facie  case  of  no  discovery  had  been  made 
and,   if  unrebutted  by  competent  evidence  that 
minerals  of  sufficient  value  to  meet  the  require- 

ments of  a  discovery  have  been  found,   will 
warrant  a  finding  that  there  has  not  been  a  dis- 

covery. \ 

United  States  v.    Mrs.    Frances  Swain,   A-30926 
(Dec.    30,    1968) 

To  constitute  a  valid  discovery  on  a  placer  mining 
claim  it  is  not  sufficient  to  show  that  the  claim 
may  have  been  worked  profitably  in  the  past;  the 

existence  of  present  values  on  the  claims  suf- 
ficient to  meet  the  prudent  man  test,  including 

labor  costs,  must  be  demonstrated. 

To  constitute  a  valid  discovery  upon  a  lode  mining 
claim  there  must  be  exposed  within  the  limits 
of  the  claim  a  lode  or  vein  bearing  mineral 

which  would  warrant  a  prudent  man  in  the  ex- 
penditure of  his  labor  and  means,  with  a  rea- 

sonable prospect  of  success,   in  developing  a 
valuable  mine;  it  is  not  sufficient  that  there  is 
only  a  showing  which  would  warrant  further 
exploration  in  the  hope  of  finding  a  valuable 
mineral  deposit. 

Marvel  Mining  Company  v.  Sinclair  Oil  and  Gas 
Company  et  al.  ,  United  States  v.  Marvel  Mining 

Company,   A-30871  (Dec.    30,    1968)       75  I.  D.  407 

To  demonstrate  a  valid  discovery  upon  a  mining  claim 
it  must  be  shown  that  minerals  have  been  found 
within  the  limits  of  the  claim  in  such  quantity  and 
of  such  quality  as  to  warrant  a  man  of  ordinary 
prudence  in  the  further  expenditure  of  his  labor 
and  means,   with  a  reasonable  prospect  of  suc- 

cess,  in  developing  a  valuable  mine;  it  is  im- 
material to  show  that  a  new  process  of  mineral 

processing  may  permit  greater  mineral  re- 
covery than  is  possible  with  the  use  of  conven- 

tional methods,   thereby  making  it  possible  to 

United  States  v.   Arne  Si 
(Jan.  17,    1969) 

Erickson,    A-30942 

To  constitute  a  valid  discovery  upon  a  lode  mining 
claim  there  must  be  a  discovery  on  the  claim  of 
a  lode  or  vein  bearing  mineral  which  would  war- 

rant a  prudent  man  in  the  expenditure  of  his  labor 
and  means,   with  a  reasonable  prospect  of  success, 
in  developing  a  valuable  mine;  it  is  not  sufficient 
that  there  is  only  a  showing  which  would  warrant 
further    exploration  in  the  hope  of  finding  a  valu- 

able deposit. 

In  order  to  be  "valuable"  within  the  meaning  of  the 
mining  laws,   a  deposit  of  limestone  must  be 
marketable,   and  where  it  is  acknowledged  that 
there  is  no  market  for  the  limestone  found  on  a 

mining  claim,    even  though  it  may  be  equal  in 

quality  to  limestone  which  is  marketed,   the  ex- 
posure of  the  limestone  does  not  constitute  the 

discovery  of  a  valuable  mineral  deposit. 

United  States  v.    Warren  E.    Wurts  and  James  E. 

Harmon   ,   A-30945    (Jan.   23,    1969)    76  1.D.    6 
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Where  a  mining  claimant  alleges  that  he  can  extract  fine 
gold,  not  otherwise  recoverable  from  the  material 
onhisclaim,  by  a  novel  method  of  operation,  he  must 
demonstrate  that  the  likelihood  of  a  successful  opera- 

tion is  such  that  a  person  of  ordinary  prudence  would 
be  justified  in  further  expenditure  of  his  labor  and 
means  with  a  reasonable  prospect  of  success  in 
developing  a  valuable  mine  and,  if  he  cannot  do  so,  the 
claim  is  properly  held  invalid. 

United  States  v.    California  Alluvial  Mining  Corpora  - 
tion,    A-30928  (Jan.    30,    1969) 

A  Government  mineral  examiner  has  no  duty  to  do 
discovery  work  on  a  mining  claim  but  merely  to 
investigate  the  claim  to  determine  whether  a 
discovery  has  been  made;  therefore,   testimony 
by  an  examiner  that  he  examined  a  mining  claim 
and  the  workings  thereon  but  found  no  evidence 
of  a  valuable  mineral  deposit  is  sufficient  to 
establish  a  prima  facie  case  by  the  Government 
as  to  the  invalidity  of  the  claim. 

A  mining  claim  allegedly  valuable  for  magnetite 
and  sand  and  gravel  located. prior  to  the  act  of 
July  23,    1955,    is  properly  declared  null  and 
void  where  the  evidence  supports  a  finding  that 
there  is  not  a  valuable  deposit  of  magnetite 
within  the  claims,   and  also  supports  a  finding 
that  the  sand  and  gravel  is  a  common  variety  for 
which  no  market  was  shown  to  exist  prior  to 
the  act  of  July  23,    1955,   which  precluded  the 
location  of  mining  claims  for  common  varieties 
of  sand  and  gravel  thereafter. 

United  States  v.    Lawrence  W.   Stevens  et  al.  , 

A-30980  (Mar.    24.    1969)  76  I.  D.  56 

To  demonstrate  a  valid  discovery  upon  a  mining 
claim  it  must  be  shown  that  minerals  have  been 
found  within  the  limits  of  the  claim  in  such 

quantity  and  of  such  quality  as  to  warrant  a  man 
of  ordinary  prudence  in  the  further  expenditure 
of  his  labor  and  means,    with  a  reasonable 
prospect  of  success,    in  developing  a  valuable 
mine;  where  the  most  optimistic  view  of  the 
potential  value  of  a  mining  claim  is  that  new 
methods  of  mineral  extraction,   not  yet  tried  in 
practice,    will  permit  the  recovery  of  greater 
values  than  are  presently  obtainable,   but  where 
there  is  no  evidence  that  the  minerals  found  on 
that  claim  could  be  profitably  extracted  by  any 
known  method,   whether  presently  in  commercial 
use  or  not,    and  where  the  claim  has  been  held 

as  mining  property  for  60  years  or  more,    dur- 
ing which  time  adjacent  lands  have  been  ex- 

tensively mined  and  finally  abandoned,   without 
any  serious  attempt  to  mine  the  property,    it 
must  be  concluded  that  there  is  not  a  sufficient 

MINING  CLAIMS— Continued 

DISCOVERY  —Continued 

prospect  of  success  in  the  development  of  a 

mine  on  that  land  to  warrant  the  expenditure  of 
labor  and  means  toward  that  end. 

United  States  i 
A-30965  (Mar. 

,    San  Juan  Exploration  Company, 
27,    1969) 

When  there  has  been  a  severance  of  a  mining  claim, 
each  part  of  the  severed  claim  is  independently 
subject  to  all  the  requirements  of  the  mining 
law,  without  regard  to  the  remainder  of  the 
claim,  and  a  claimant  of  a  severed  portion  must 
show  a  valid  discovery  within  its  limits,  or  that 
portion  will  be  declared  null  and  void. 

To  constitute  a  valid  discovery  on  a  placer  mining 
claim  there  must  be  shown  to  exist  within  the 

limits  of  the  claim  minerals  of  such  a  charac- 
ter that  a  person  of  ordinary  prudence  would  be 

justified  in  the  further  expenditure  of  his  labor 

and  means,   with  a  reasonable  prospect  of  suc- 
cess,  in  developing  a  valuable  mine;  a  single 

assay  report  is  insufficient  to  demonstrate  a 
discovery  when  there  is  no  probative  evidence 
as  to  where  the  sample  was  taken  and  there  is 
no  evidence  at  all  as  to  how  it  was  taken. 

United  States  v.    Taylor  Cross  land  and  Alice 
Crossland,   A-30998  (Apr.    18,    1969) 

To  constitute  a  valid  discovery  upon  a  lode  mining 
claim  there  must  be  exposed  within  the  limits 
of  the  claim  a  lode  or  vein  bearing  mineral 

of  such  quality  and  in  such  quantity  as  to  war- 
rant a  prudent  man  in  the  expenditure  of  his 

labor  and  means,   with  a  reasonable  prospect 
of  success,   in  developing  a  valuable  mine; 
it  is  not  sufficient  that  there  is  exposed 
mineralization  which  merely  gives  rise  to  a 

hope  or  expectation  that  a  valuable  mineral 
deposit  may  be  found  upon  further  exploration. 

The  Government  is  not  obligated  to  prove  affirma- 
tively in  a  mining  contest  either  that  the  land 

claimed  is  nonmineral  in  character  or  that 

no  discovery  of  a  valuable  mineral  deposit 
within  the  limits  of  a  mining  claim  has  been 

made,  and  the  Government's  mineral  exam- 
iners are  under  no  obligation  either  to  re- 

habilitate discovery  points  or  to  explore  be- 
yond the  current  workings  of  a  mining  claimant 

in  attempting  to  verify  a  claimed  discovery; 
where  a  Government  mineral  examiner  testi- 

fies that  he  has  sampled  the  exposed  workings 
on  a  claim  without  finding  significant  mineral 

values  and  that  he  observed  no  other  minerali- 
zation to  sample,   a  prima  facie  case  of  no 
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discovery  has  been  made,   and  the  burden  is 
thereafter  upon  the  mining  claimant  to  show 
by  a  preponderance  of  the  evidence  that  a 
discovery  has  been  made. 

United  States  \ 

(May  7,    1969) 
Bryan  Gould,  A-30990 

not  a  sufficient  prospect  of  success  in  the 
development  of  a  mine  to  warrant  the  expendi 
ture  of  labor  and  means  toward  that  end. 

United  States  v.   Calhoun  and  Howell  of  Oregon, 
Ltd.  ,  United  States  v.    Lee  Temple,   A-31004 

(Aug.    29,   1! 

To  constitute  a  valid  discovery  upon  a  lode  mining 
claim  there  must  be  a  discovery  of  a  vein  in 

place  carrying  a  valuable  mineral  deposit  which 
would  warrant  a  prudent  man  in  the  expenditures 
of  his  labor  and  means  with  a  reasonable  pros- 

pect of  success  in  developing  a  valuable  mine; 
showings  of  two  isolated  samples  with  theoreti- 

cal per  ton  mineral  values  of  $51.  51  and  $73.  90 
per  ton  are  not  sufficient  where  no  evidence  is 
presented  establishing  the  quantity  of  such 
mineralization. 

"Valuable.  "     The  term  "valuable"  as  used  in  the 

phrase  "valuable  mineral  deposits"  in  the  min- 
ing statutes  and  as  it  is  used  in  the  phrase 

"valuable  mine"  in  the  "prudent  man"  test  of 
discovery  means  economically  valuable. 

United  States  v.   Kathryn  R.    Fitzgerald,     A-30973 
(July  25,    1969) 

Mining  claims  located  for  common  varieties  of 
building  stone  will  be  declared  invalid  for  lack 
of  discovery  where  the  evidence  shows  that  at 
most  small  quantities  of  stone  may  have  been 
sold  from  a  few  claims  at  an  inconsequential 

profit  prior  to  July  23,    1955,   and  the  claimants 
declare  that  they  could  not  make  a  business  of 
operating  any  one  of  the  claims. 

United  States  v.   Frank  and  Wanita  Melluzzo  et  al. 
A-31042    (July  31,    1969)  76  I.  D.    181 

To  demonstrate  a  valid  discovery  upon  a  mining 
claim  it  must  be  shown  that  minerals  have 
been  found  within  the  limits  of  the  claim  in 

such  quantity  and  of  such  quality  as  to  warrant 

a  man  of  ordinary  prudence  in  the  further  ex- 
penditure of  his  labor  and  means,  with  a 

reasonable  prospect  of  success,  in  developing 
a  valuable  mine;  where  the  evidence  will  not 
support  a  finding  that  the  minerals  found  on  a 
group  of  claims  can  be  profitably  extracted 
today,  where  the  claims  have  been  held  as 
mining  property  for  20  years  or  more,  during 
which  time  mining  operations  have  been  con- 

ducted on  nearby  lands  containing  similar 
values  and  have  been  abandoned  without  an  at- 

tempt to  develop  the  claims,   and  where  no 

plans  have  been  made  for  their  future  develop- 
ment, it  is  properly  concluded  that  there  is 

To  satisfy  the  requirements  for  discovery  on  a 
placer  claim  located  for  common  varieties  of 
sand  and  gravel  before  July  23,  1955,  it  must 
be  shown  that  the  materials  within  the  limits 

on  the  claim  could  have  been  extracted,   re- 
moved and  marketed  at  a  profit  as  of  that 

date;  and  where  the  evidence  shows  that  there 
is  an  abundant  supply  of  similar  sand  and 
gravel  in  the  area  of  the  claim  which  supply 

greatly  exceeds  any  possible  general  demand 
or  market  that  existed  on  July  23,   1955,  and 
where  it  is  also  shown  that  the  claim  was  not 

proximate  to  the  market  on  July  23, 1955,  the 
fact  that  3000  yards  of  gravel  were  taken  from 
the  claim  free  of  charge  by  a  county  road 
department  in  1950  for  use  in  construction  of 
a  road  which  was  completed  in  1950  and  the 
fact  that  similar  gravel  was  removed,  and 
perhaps  even  marketed  at  a  profit,  from  other 
deposits  in  the  same  vicinity  is  insufficient 
to  show  that  material  from  this  particular 
claim  could  have  been  profitably  removed  and 
marketed  on  July  23,  1955,  and  the  claim  is 

properly  declared  null  and  void. 

United  States  v.   Harold  H.   Benson.  A-31061 

(Sept.   4,   1969) 

In  applying  the  prudent  man  test  of  discovery  to 
determine  whether  a  mineral  deposit  is  valu- 

able, there  is  no  dichotomy  between  present 
marketability  and  future  marketability  because 
the  terms  are  simply  relative  terms  used  in 
determining  whether  the  prudent  man  would  have 
a  reasonable  prospect  of  success  in  developing 
a  valuable  mine. 

In  determining  whether  a  deposit  of  ore  is  a  valu- 
able deposit  within  the  meaning  of  the  mining 

laws,  the  prudent  man  test  of  Castle  v.   Womble 

is  applied,  and  this  may  include  a  considera- 
tion of  the  marketability  of  the  ore  and  whether 

a  prudent  man  could  expect  to  develop  a  valu- 
able mine  based  upon  rationally  predictable 

economic  circumstances  from  present  known 
facts  and  not  upon  mere  speculation  of  possible 
substantial,  unpredictable  changes  in  the  mar- 

ket place  resulting  from  severe  changes  in 
world  political  and  economic  conditions,   or  the 
unforeseen  lowering  of  costs  due  to  a  dramatic 
technological  breakthrough. 

A  prudent  man  could  not  reasonably  expect  to 
develop  a  valuable  mine  for  manganese  where 
the  erratically  disseminated  ore  tends  to  be  of 
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a  low  grade  which  is  not  marketable  without 
prohibitively  costly  benefication  and  it  is  likely 
that  even  the  benefication  processes  may  not 
be  able  to  upgrade  the  ore  and  remove  the  im- 

purities adequately  to  meet  commercial  stand- 
ards,  and  where,  in  any  event,   the  quantity  of 

the  ore  shown  is  insufficient  to  justify  the  costs 
of  an  operation  to  develop  a  valuable  mine. 

Facts  which  may  warrant  further  exploration  work 
on  a  mining  claim  but  which  do  not  justify 
development  work  to  develop  a  valuable  mine  at 
the  time  a  patent  applicant  has  done  all  that 
the  law  requires  are  not  sufficient  to  show  a 
discovery  under  the  mining  laws  entitling  the 
claimant  to  the  issuance  of  a  patent  for  the 
claims. 

Until  a  patent  issues  the  Department  of  Interior  in 
proper  contest  proceedings  may  challenge  the 
validity  of  a  mining  claim  and  consider  facts 
showing  whether  or  not  there  is  a  valid  discovery 
of  a  valuable  mineral  deposit  which  are  in  exist- 

ence at  least  up  to  the  time  when  the  patent 

applicant  has  completed  all  the  requirements 
imposed  on  him,   including  posting  and  publish- 

ing of  his  application  and  the  payment  of  all 
fees;  the  Department  is  not  restricted  to  facts 
in  existence  only  at  the  time  the  patent  applica- 

tion is  filed. 

United  States  v.   Estate  of  Alvis  F.   Denison, 

A-30991  (Sept.    8,    1969)  76  I.  D.  233 

Where  in  contest  against  mining  claims  the  contest- 
ant makes  a  prima  facie  case,   on  the  basis  of  de- 

tailed examination  of  the  claims,    that   valid  dis- 
coveries have  not  been  made  on  the  claims  be- 

cause of  the  existence  of  insignificant  deposits  of 
relatively  low  grade  copper  ore  and  the  claimants 
counter  with  estimates  of  far  larger  deposits  of 
such  ore,   the  claims  will  be  considered  to  be  in- 

valid where  the  claimants'  estimates  are  based 
only  on  meager  exposures  of  ore  and  limited 
sampling. 
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the  claim,   where  the  evidence  of  such  sales  is 

susceptible,   because  of  the  claimant's  own  vague 
and  uncertain  testimony,    of  the  interpretation  that 
such  sales  were  so  minimal  and  the  profit  so 
meager  that  a  prudent  man  would  not  have  been 
justified  in  developing  the  claim  prior  to  July  23. 1955. 

United  States  v.    E.  A.    Barrows  and  Esther  Barrows, 
A-31023  (Nov.    28,    1969)  76  I.  D.    299 

The  provisions  of  Rev.   Stat.    sec.  2332  do  not  pro- 
vide an  independent  means  of  acquiring  title  to  a 

mining  claim  and  particularly  do  not  dispense 
with  the  necessity  of  there  being  a  valid  discovery 
on  the  claim. 

The  requirements  for  discovery  on  a  placer  mining 
claim  located  for  a  deposit  of  a  common  variety 
of  decomposed  granite  are  not  satisfied  by  a 
vague  showing  of  intermittent  sales  of  small  a- 
mounts  in  the  years  from  1943  to  1955. 

United  States  v.    Alice  A.    and  Carrie  H.    Boyle, 

A-30922  (Supp.  )  (Dec.    2,    1969)         76  I.  D.    318 

„-   I 
Where  a  deposit  of  limestone  consists  of  both  an  un 

common  variety  and  a  common  variety,   the  va 
lidity  of  a  mining  claim  located  for  the  deposit 
after  July  23,    1955,   depends  upon  whether  a  valid 
discovery  has  been  made  only  with  respect  to  the 
uncommon  variety;  the  determination  must  be 
made  without  any  consideration  of  any  value  that 
the  common  variety  may  have. 

United  States  v.   Chas.   Pfizer  fe  Co. ,   Inc. ,   A-31015 
(Dec.    29,    1969)        76  I.  D.  331 

Mining  claims  located  for  deposits  of  decomposed 
granite  and  building  stone  are  properly  declared 
null  and  void  where  the  evidence  supports  a 
finding  that  the  deposits  are  common  varieties 
of  s-tone  located  after  July  23,    1955. 

United  States Paul  B.    Dessieux  et  al.  ,    A-31016 United   States  v.    Bedrock  Mining  Co. 
1   IBLA  21    (Sept.    23,   1970) 

et   al. 

It  is  not  necessary  to  show  that  minerals  have  actu- 
ally been  sold  in  order  to  satisfy  the  require- 

ments for  discovery  on  a  placer  mining  claim 
located  for  common  varieties  of  sand  and  gravel 
before  July  23,    1955,    but  it  must  be  shown  that 
the  material  on  the  claim  could  have  been  ex- 

tracted,  removed,   and  marketed  at  a  profit  prior 
to  that  date. 

A  mining  claim  located  for  sand  and  gravel  prior  to 
July  23,    1955,   is  properly  held  to  be  null  and 
void,   notwithstanding  evidence  of  the  sale  of  some 
material  from  the  claim  prior  to  that  date  and 

evidence  that  5  years  after  that      date  a  commer- 
cial sand  and  gravel  operation  was  established  on 

To  constitute  a  valid  discovery  upon  a  gold  placer 
claim  there  must  be  shown  to  exist  within  the 

limits  of  the  claim  a  valuable  deposit  of  the  min- 

erals which  would  warrant  a'  prudent  man  in  the 
further  expenditure  of  his  labor  and  means  with  a 
reasonable  prospect  of  success  in  developing  a 
valuable  mine,   and  in  making  this  determination, 
the  Secretary  may  consider  whether  there  is  a 
reasonable  prospect  that  the  gold  can  be  extracted, 
removed,   and  marketed  at  a  profit. 

Evidence  of  mineral  deposit  which  is  sufficient  only 
to  warrant  further  exploration  is  not  enough  to 
establish  a  discovery  under  the  mining  laws. 
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The  economic  value  of  common  varieties  of  sand  and 
gravel  and  building  stone  found  on  a  gold  placer 
claim  and  not  locatable  under  the  mining  laws  can- 

not be  considered  in  the  evaluation  of  the  value  of 
the  gold  to  determine  whether  there  has  been  a 
discovery  of  a  valuable  deposit  of  gold  on  the claim. 

United   States  v.    Sllverton  Mining   and  Milling 
Company.   1   IBLA  15    (Sept.    23,   1970) 

An  application  for  a  mineral  patent  will  be  rejected 
and  the  mining  claim  declared  null  and  void  where, 
although  the  claim  may  formerly  have  been  valu- 

able for  minerals,   it  is  not  shown  as  a  present 
fact  that  the  land  is  mineral  in  character  and  is 
valuable  for  its  mineral  content. 

United   States  v.    H.    B.   Webb.    1   IBLA  67 
(Oct.    15,    1970) 

Even  if  deposits  of  sand  suitable  for  use  in  glass 
manufacturing  may  be  considered  uncommon 
varieties  within  the  meaning  of  the  act  of  July  23, 
1955,   and  locatable  thereafter,   there  must  still 
be  a  determination  that  the  deposits  constitute 
valuable  mineral  deposits  under  the  mining  laws 
by  application  of  the  prudent  man  test  as  imple- 

mented by  the  marketability  test  in  order  to  val- 
idate the  mining  claims  for  such  deposits. 

In  applying  the  prudent  man  test  of  discovery  to 
mining  claims  containing  vast  deposits  of  sand 
allegedly  valuable  for  use  in  glass  manufacture, 
it  is  necessary  to  show  that  the  deposits  were 
marketable  at  a  profit  prior  to  the  withdrawal  of 
land  embracing  the  claims;  the  mere  fact  that 
the  claims  are  nearer  a  glass  manufacturer  than 
its  present  source  of  supply  is  not  sufficient 
to  show  marketability  where  there  is  no  general 
open  market  for  such  material  and  there  was 
no  direct  attempt  to  capture  a  part  of  the  limited 
and  exclusive  glass  sand  market  prior  to  the 
withdrawal. 

A  finding  of    invalidity   of    mining   claims 
located    for   limestone   and   various   other 
minerals  will  be   affirmed    in   the   absence 
of   any  showing   that   mining   the  minerals 
can   reasonably   be   expected    to  yield    a 
profit   over   the   cost   of   extraction   and 
removal   and  where    the    preponderance   of 
evidence  supports   a  conclusion   that    there 
is   no   practical,    economical   method   oi 
mining   it   at  all. 

United  States  v.    Charles  D.    Jones  et  al.  , 
3  IBLA  177  (Sept.    3,    1971) 

Mining  claims   located    for  a  common  varletv  of 
building  stone   are   properlv  declared    invalid 
for   lack  of   discovery  where   the  evidence 
shows   that   at  most   small   quantities  of 
stone  may  have   been  sold   at   so   inconsequen- 

tial a  profit,    if   any,   prior   to  Julv  23. 
1955,    that   a  prudent   man  would   not   have 
been  justified   in  developing   the  claims 
prior   to  July  23,    1955. 

United   States  v.   Maurice  Duval 
(Nov.    23,   1970) 

et  al..  1  IBLA  103 

The  Atchison,  Topeka  &  Santa  Fe  Ratlwav 
Company  v.  Emma  Mae  Cox,  United  States 
of  America  v.  Emma  ttae  Cox  and  M.  D. 

Rawls  and  Edith  Rawls,  4  IRIA  27*1 
(Jan.  31,  1972) 

The  provisions  of  Rev.  Stat.  sec.  2332, 

30  U.S.C.  §  38,  do  not  provide  an  inde- 
pendent means  of  acquiring  title  to  a 

mining  claim  and  particularly  do  not 
dispense  with  the  necessity  of  there 
being  a  valid  discovery  on  the  claim. 

United  States  of  America  v.  Charles  W.  Kohl 
and  Cora  A.  Kohl,  5  IBLA  298  (Apr.  13,  1972) 

A  hearing  under  section  5  of  the  Surface  Resources 
Act  of  July  23,  1955,  directed  only  to  a  portion  of 
a  claim  is  insufficient  to  establish  an  absence  of 

a  discovery  as  to  the  whole  claim  as  the  locator  may 

still  have  a  valuable  mineral  deposit  on  that  por- 
tion of  the  cLaim  not  challenged  by  the  Government. 

United  States  v.  Mineral  Ventures,  Ltd.  ,  14  IBLA  f'2 
(Dec.  12  ,  1973) 

In  order  to  satisfy  the  requirements  for  discovery 
on  a  mining  claim  located  for  common  varieties 
of  sand  and  gravel  prior  to  July  23,    1955,   it 
must  be  shown  the  materials  could  have  been  ex- 

tracted,  removed,   and  marketed  at  a  profit  prior 
to  that  date.    Where  mining  claimants  fail  to 
prove  by  a  preponderance  of  the  evidence  that 
the  materials  from  their  claim  could  have  been 
extracted,    removed,   and  marketed  at  a  profit 
prior  to  that  date,   the  claim  is  properly  declared 
null  and  void  for  the  lack  of  a  timely  discovery 
of  a  valuable  mineral  deposit. 

United   States  v.   William  A.   McCall  and   R.    J. 
Kaltenborn.   1   IBLA  115    (Nov.    25,    1970) 

£enerall£ 
To  constitute  a  valid  discovery  on  a  mining  claim 

there  must  be  shown  to  exist  within  the  limits  of 
the  claim  a  valuable  deposit  of  mineral  which 
would  warrant  a  prudent  man  in  the  further  ex- 

penditure of  his  labor  and  means,   with  a  reason- 
able prospect  of  success, in  developing  a  valuable 

mine;  it  is  not  enough  to  show  relatively  minor 
gold  and  platinum  or  other  mineral  values  which, 
at  some  time  in  the  past,    may  have  supported 
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small  scale  mining  or  whiohmay,   depending  upon 
economic  and  technological  developments, 
warrant  further  attention  at  some  indefinite 
future  date. 

United  States  v.   Ruby  LaRose  Green,   A-31031 
(Mar.   25,    1970) 

To  constitute  a  valid  discovery  on  a  mining  claim 
there  must  be  shown  to  exist  within  the  limits  of 
the  claim  a  valuable  deposit  of  mineral  which 
would  warrant  a  prudent  man  in  the  further  ex- 

penditure of  his  labor  and  means,   with  a  reason- 
able prospect  of  success,    in  developing  a  valuable 

mine,   and  the  test  of  discovery  is  the  same 
whether  a  patent  is  being  applied  for  by  the  min- 

ing claimant  or  the  claim  is  being  contested  by 
the  United  States  in  the   absence  of  a  patent  ap- 
plication. 

When  there  has  been  a  severance  of  a  mining  claim, 
each  part  of  the  severed  claim  is  independently 
subject  to  all  the  requirements  of  the  mining  law, 
without  regard  to  the  remainder  of  the  claim,  and 
a  claimant  of  a  severed  portion  must  show  a  valid 
discovery  within  its  limits,  or  that  portion  will  be 
declared  null  and  void. 

To  hold  that  a  mining  claim  located  for  a  common 
variety  of  sand  and  gravel  prior  to  July  23,  1955, 
must  be  perfected  by  a  discovery  (including  mar- 

ketability) made  before  that  date  is  not  to  give 
retrospective  application  to  the  act  of  July  23, 
1955,   which  bars  locations  thereafter  made  for 
common  varieties  of  sand  and  gravel. 

United  States ;st  Higbee  et  al . ,   A-31063 
(Apr.    1,    1970) 

To  constitute  a  valid  discovery  upon  a  lode  mining 
claim  there  must  be  a  discovery  on  the  claim  of  a 
lode  or  vein  bearing  mineral  which  would  warrant 
a  prudent  man  in  the  expenditure  of  his  labor  and 
means,   with  a  reasonable  prospect  of  success,  in 
developing  a  valuable  mine;  it  is  not  sufficient 
that  there  is  only  a  showing  which  would  warrant 
further  exploration  in  the  hope  of  finding  a  valu- 

able deposit. 

United  States  v.   Lester  E.   Martin  et  al . 

(Apr.    3,    1970) 

A-31050 

For  a  lode  claim  to  be  valid  there  must  be  shown  the 

discovery  of  a  vein  or  lode  within  the  claim  hav- 
ing sufficient  mineralization  to  justify  a  prudent 

man  in  expending  his  time  and  money  with  the 
expectation  of  developing  a  valuable  mine. 

United  States  v.   Ray  L.   Steven  et   al . ,   A-31052 
(May.  13,    1970) 

DISCOVERY  — Continued 

Generally  — Continued 
There  has  been  no  discovery  under  the  mining  laws 

of  a  valuable  deposit  of  silica  and  wollastonite 
where  they  are  constituents  of  a  quartzite  building 
stone  and  cannot  be  economically  mined,   separat- 

ed,    and  sold  for  other  industrial  or  commercial 
purposes;  and  where  the  building  stone  of  which 
they  are  a  part  has  no  unique  property  which  gives 
it  a  special  and  distinct  value  for  building  stone 
above  that  of  other  common  varieties  of  stone, 
mining  claims  for  such  material  are  subject  to 
the  act  of  July  23,    1955. 

Evidence  which  shows  only  that  further  prospecting 
should  be    undertaken  to  determine  the  presence 
of  uranium  in  mining  claims  fails  to  meet  the  test 
of  discovery  of  a  valuable  mineral  deposit  under 
the  mining  laws,   which,   at  the  least,   requires 
that  sufficient  mineralization  be  shown  to  warrant 
a  prudent  man  in  expending  further  time  and 
money  with  the  expectation  of  developing  a  profit- 

able mine. 

United  States   v.     Clarence  T  Stevens     and  Mary  D. 
Stevens,    A-31088  (May  26,    1970)  77  I.  D.  97 

To  constitute  a  valid  discovery  upon  a  lode  mining 
claim  there  must  be  a  discovery  on  the  claim  of 
a  lode  or  vein  bearing  mineral  which  would  war- 

rant a  prudent  man  in  the  expenditure  of  his  la- 
bor and  means,   with  a  reasonable  prospect  of 

success,   in  developing  a  valuable  mine;  it  is  not 
sufficient  that  there  is  only  a  showing  which 
would  warrant  fusther  exploration  in  the  hope  of 
finding  a  valuable  deposit. 

United   States  v. Webb.   1    IBLA  67 
(Oct.    15,   1970) 

To  demonstrate  a  valid  discovery  upon  a  mining 
claim  it  must  be  shown  that  minerals  have  been 
found  within  the  limits  of  the  claim  in  such  quan- 

tity and  of  such  quality  as  to  warrant  a  man  of 
ordinary  prudence  in  the  further  expenditure  of 
his  labor  and  means,   with  a  reasonable  prospect 

of  success,   in  developing  a  valuable  mine.     Evi- 
dence which  shows  only  the  existence  of  low  val- 

ues in  gold  which  would  not  equal  the  cost  of  re- 
covery cannot  be  coupled  with  hope  or  belief 

that  minerals  of  greater  value  exist  within  the 
claim  or  with  speculation  that  future  demand 
will  make  valuable  that  which  cannot  be    eco- 

nomically mined  today  as  a  substitute  for  the 
finding  of  minerals  of- present  economic  worth. 

United   States  v.   Elsie  Cody.   1   IBLA  92 
(Nov.   13,   1970) 

To  constitute  a  valid  discovery  upon  a  lode  mining 
claim  there  must  be  exposed  within  the  limits  of 
the  claim  a  lode  or  vein  bearing  mineral  of  such 

quality  and  in  such  quantity  as  to  warrant  a  pru- 
dent man  in  the  expenditure  of  his  labor  and 
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means,   with  a  reasonable  prospect  of  success, 
in  developing  a  valuable  mine;  it  is  not  sufficient 
that  there  is  exposed  mineralization  which  mere- 

ly gives  rise  to  a  hope  or  expectation  that  a  val- 
uable mineral  deposit  may  be  found  upon  further 

exploration. 

The  Government's  mineral  examiners  are  under  no 
obligation  either  to  rehabilitate  discovery  points 
or  explore  beyond  current  workings  of  a  mining 
claimant  in  attempting  to  verify  a  claimed  dis- 

covery.    When  a  mining  claimant  charges  the 
Government's  examiners  failed  to  examine  a 
working  which  should  have  been  examined,    it  is 
incumbent  upon  the  claimant  to  show  mineraliza- 

tion of  significant  value  has  been  exposed  at  that 

point. 

United   States  v.    Frank  W.   Whltenack.   1   IBLA  156 
(Dec.    9,   1970) 

xo  constitute  a  vaiid  discovery  upon  a  lode  mining 
claim  there  must  be  exposed  within  the  limits 
of  the  claim  a  lode  or  vein  bearing  mineral  in 
quantities  which  would  warrant  a  prudent  man 
to  expend  his  labor  and  means,   with  a  reason- 

able prospect  of  success,    in  developing  a  valu- 
able mine;  a  showing  which  would  only  warrant 

further  exploration  in  the  hope  of  finding  a  valu- 
able deposit  is  not  sufficient. 

United  States  v.    A.    P.    Jone3,    2  IBLA  140 

(Apr.    8,    1971) 

To  constitute  a  discovery  upon  a  gold  placer  claim 
there  must  be  shown  within  the  limits  of  the 

claim  a  mineral  deposit  sufficient  to  warrant  a 
prudent  man  in  the  further  expenditure  of  his 
labor  and  means  with  a  reasonable  prospect  of 
success  in  developing  a  valuable  mine. 

In  determining  whether  a  mining  claim  has  been 
validated  by  a  discovery  of  a  valuable  mineral 
deposit,  each  case  must  be  examined  on  its  own 
facts  by  applying  the  prudent  man  test,   which 
includes  a  consideration  of  economic  factors 

upon  which  a  prudent  man's  expectation  of  devel- 
oping a  valuable  mine  would  be  based. 

In  a  mining  claim  validity  proceeding,  a  Govern  - 
ment  mineral  examiner  only  has  the  duty  to  ex- 

amine the  workings  on  a  mining  claim  to  verify 
whether  an  alleged  discovery  of  a  valuable  min- 

eral deposit  has  been  made;  he  does  not  need  to 

sample  beyond  the  claimant's  discovery  points 
or  do  work  to  establish  a  discovery  for  the  claim- ant. 

United  States  v.    Hines  Gilbert  Gold  Mines 
Company,    1   IBLA  296  (Feb.    25,    1971) 

Evidence  of  a  mineral  deposit  which  is  sufficient 
only  to  warrant  further  exploration  is  not  enough 
to  establish  a  discovery  under  the  mining  laws. 

United  States  v.    Federal  Materials.    Inc., 

2  IBLA  161   (Apr.    12,    1971)  
"*" 

To  constitute  a  discovery  upon  a  lode  mining  claim 
there  must  be  physically  exposed  within  the  limits 
of  the  claim  a  lode  or  vein  bearing  minerals  in 
such  quality  and  quantity  to  warrant  a  prudent 
man  in  expending  his  labor  and  means,   with  a 
reasonable  prospect  of  success,   in  developing  a 
valuable  mine. 

Evidence  of  mineralization  sufficient  only  to  warrant 
further  exploration  is  insufficient  to  establish 
discovery  of  a  valuable  mineral  deposit  under 
the  mining  laws. 

The  mere  presence  of  slight  amounts  of  gold  on  a 
placer  mining  claim  located  for  gold  does  not  sat- 

isfy the  requirement  of  the  discovery  of  a  "valua- 
ble mineral  deposit"  under  the  mining  laws  where 

it  is  shown  th.it  the  amount  of  gold  present  is 
extremely  limited  and  would  not  warrant  a  man  of 
ordinary  prudence  in  the  further  expenditure  of 
time  and  money  with  a  reasonable  prospect  of  suc- 

cess in  developing  a  paying  mine. 

It  is  the  duty  of  a  mining  claimant  whose  claim  is 
being  contested  to  keep  discovery  points  available 
for  inspection  by  Government  mineral  examiners, 
and  an  examiner  has  no  duty  either  to  rehabilitate 
discovery  points  or  to  explore  beyond  the  current 
workings  of  the  mining  claimant  in  an  effort  to 
verify  a  purported  discovery. 

United  States  of  America  v.  Herbert  H.  Mullin. 
Pearl  F.  Mullin,  C.  A.  Gussman,  2  IBLA  133 
(Apr.    7,    1971) 

United  States  v.    Maurice  E.    Jones,    2  IBLA 
237  (Apr.    30,    1971) 

For  a  mining  claim  to  be  valid,  the  required 
discovery  must  be  made  within  the  limits 
of  the  claim  as  located;  a  discovery  out- 

side the  limits  of  the  claim  cannot  serve 

to  validate  it  despite  the  proximity  of  the 
discovery  to  the  claim. 

United  States  v.    Clear  Gravel  Enterprises. 
Inc.  ,    2  IBLA  285  (May  20,    1971) 

The  prudent  man  test  of  discovery  of  a  valu- 
able mineral  deposit  does  not  require 

present  profitable  mining  operations,    but 
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it  does  require  evidence  01  sufficient  min- 
eralization to  justify  a  prudent  man  in  ex- 

pecting to  develop  a  valuable  mine  with 
profits  from  sales  over  the  expected  cost 

of  the  operation,    and  the  claimant's  un- 
founded conjecture  that  the  price  of  gold 

will  increase  in  the  future  is  not  a  relevant 
consideration. 

In  a  mining  claim  contest,    a  showing  of 
mineralization  which  might  justify  further 
exploration  for  minerals  but  not  develop- 

ment of  a  mine  is  not  sufficient  to  satisfy  the 
prudent  man  test. 

Government  mineral  examiners  determining 
the  validity  of  a  mining  claim  need  only 
examine  the  claim  to  verify  whether  the 
claimant  has  made  a  discovery;   they  are 
not  required  to  perform  discovery  work, 
to  explore  or  sample  beyond  the  claimant's 
workings,    or  to  rehabilitate  alleged  dis- 

covery cuts  to  establish  the  government's 
prima  facie  case. 

In  a  government  mining  contest,   where  the 
contestant  has  made  a  prima  facie  showing 
of  lack  of  discovery,    the  burden  of  pro- 

ducing preponderating  evidence  of  the 
existence  of  a  valuable  mineral  deposit 

sufficient  to  support  a  discovery  is  upon 
the  claimant,    and  he  cannot  secure  a  deter- 

mination that  the  claim  is  valid  merely  by 

attempting  to  discredit  and  impeach  the  gov- 
ernment's witnesses. 

New  evidence  tendered  on  appeal  is  not  suffi- 

cient to  justify  further  evidentiary  proceed- 
ings,  although  it  might  discredit  testimony 

by  government  mineral  examiners  that  two 
of  their  samples  of  a  placer  mining 
claim  were  taken  to  bedrock,   where  there 
is  no  tender  of  proof  showing  that  the 

aUeged  greater  mineral  values  at  bedrock 
actually  exist  and  the  record  does  not  show 
evidence  of  sufficient  gold  to  warrant  a 

prudent  man  to  anticipate  development  of  a 
valuable  mine. 

United  States  v.  Wayne  Winters  d/b/a  Picdras 

Del  Sol  Mining  Company,  2  IBLA  329  (June  2, 
1971)  78  I.  D.    193 

Evidence  of   mineralization  which   is   only 
sufficient   to  warrant   further  exploration 
Is   not  enough   to  establish   a  discovery 
under   the  mining  law. 

DISCOVERY  —Continued 

Generally  — Continued 

"Exploration"  is  the  process  of  searching  for 
a  valuable  Mineral  deposit.   The  finding  of 
mineralization  of  sufficient  value  to  en- 

courage further  exploration  does  not  success- 
fully conclude  the  exploratory  process  or 

constitute  a  discovery. 

"Discovery"  occurs  upon  the  finding  of  a 
mineral  deposit  revealed  to  be  of 
sufficient  qualitative  and  quantitative 
value  to  warrant  the  expenditure  of 
effort  to  develop  a  mine  in  the  reasonable 
anticipation  that  a  profitable  mining 

operation  will  result. 

"Development"  refers  to  the  physical  work 
Incident  to  the  excavation  of  a  mine 

for  the  extraction  of  the  mineral  values 
discovered.   After  discovery,  certain 
exploratory  activities  incident  to  the 

actual  production  of  the  minerals  are 

regarded  as  "development"  rather  than  as 
"exploration".   These  would  include 
the  blocking  out  of  the  ore  body, 
testing  for  engineering  feasibility, 
determining  the  strike  and  dip  of 

the  vein  beyond  the  extent  of  the 

qualifying  knowledge,  and  related 
activities. 

United  States New  Mexico  Mines,  Inc.  , 

3  IBLA  101  (Aug.  18,  1971) 

Government  mineral  examiners  determining 

the  validity  of  a  mining  claim  need  only 

examine  the  claim  to  verify  whether  the 
claimant  has  made  a  discovery;  they  are 
not  required  to  perform  discovery  work, 

to  explore  or  sample  bevond  the  claimant's 
workings,  or  to  rehabilitate  alleged 

discovery  cuts  to  establish  the  govern- 
ment's prima  facie  case. 

United  States  v.  Jimmle  (Juanlta)  P.  Laing. 

3  IBLA  108  (Aug.  19,  1971) 

A  decision  holding  that  certain  placer  mining 
claims  located  for  silica  sands  are  null  and 
void  for  lack  of  a  discovery  of  valuable 

deposit  of  mineral  will  be  reversed  where  a 

preponderance  of  the  evidence  adduced  at  the 
contest  hearing  shows  that  the  sands  are  of 

glass  quality,  that  a  market  for  such  sands 
exists  in  close  proximity  and  that  it  is 
reasonable  to  anticipate  that  such  sands 
can  be  beneficiated  at  a  cost  which  will 

make  them  competitive  with  present  suppliers 
of  the  existing  market. 

United  States  v.  Kosanke  Sand  Corporation, 

3  IBLA  189  (Sept.  3,  1971) 

78  I.  D.  285 
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To  prove  that  a  discovery  of  a  valuable  mineral 
deposit  has  been  made  under  the  mining  laws 
it  Is  not  necessary  to  show  there  Is  an 

actual  profitable  mining  operation  In  exist- 
ence; Instead,  there  must  be  evidence  of 

the  quantity  and  quality  of  the  mineral 
deposit  within  the  claim  which  under  known 
marketing  conditions  could  be  sold  at  a 

price  which  would  justify  reasonably 
expected  costs  of  a  mining  operation  so  a 
prudent  man  would  expect  to  develop  a 
valuable  nine. 

In  a  mining  contest,  the  Government  may 
use  an  expert  witness  such  as  a  qualified 
mining  engineer,  to  establish  Its  case 
and  testify  concerning  the  prudent  man 
test  of  discovery. 

An  applicant  for  a  mineral  patent  must  main- 
tain his  mining  claim  in  such  a  condition 

that  the  Government  may  examine  his  dis- 
covery points  to  verify  the  existence  of 

the  mineral  deposit,  and  the  Government's 
mineral  examiner  need  not  clean  out  or 

rehabilitate  the  claimant's  discovery 
points  or  explore  beyond  the  pits  cur- 

rently exposed. 

A  mineral  patent  application  is  properly 
rejected  and  the  mining  claims  properly 
declared  null  and  void  where  the  Government 

has  shown  that  a  prudent  man  could  not 

expect  to  mine  a  deposit  of  barite  profit- 
ably because  the  barite  does  not  meet 

market  standards,  and  the  contestee's  evi- 
dence falls  to  show  that  all  the  costs  of 

the  mining  operation,  Including  milling 
operations  necessary  to  upgrade  the 
mineral,  if  possible,  to  market  standards 
and  Improvement  of  a  road  necessary  to 
haul  the  material  from  the  claims,  would 

be  justified  by  the  expected  returns  of 
•  reasonably  estimated  volume  of  mineral 
within  the  known  extent  of  the  depos.it. 

United  States  v.  Howard  S.  McKenzle,  4  IBLA 
97  (Nov.  19,  1971) 

To  constitute  a  discovery  upon  a  placer  mining 
claim  there  must  be  physically  exposed  within 
the  limits  of  the  claim  minerals  of  such 

quality  and  quantity  as  to  warrant  a  prudent 
man  in  expending  his  labor  and  means,  with 

a  reasonable  prospect  of  success,  In  develop- 
ing a  valuable  mine. 

MINING  CLAIMS— Continued 

DISCOVERY  — Continued 

Generally  — Continued 

In  a  government  mining  contest,  where  the  con- 
testant had  made  a  prima  facie  showing  of  lack 

of  discovery,  the  burden  of  producing  prepon- 
derating evidence  of  the  existence  of  a 

valuable  mineral  deposit  sufficient  to  support 

a  discovery  is  upon  the  claimant,  and  he  can- 
not secure  a  determination  that  the  claim  is  . 

valid  merely  by  attempting  to  discredit  the 
government's  witness. 

Government  mineral  examiners  in  determining  the 

validity  of  a  mining  claim  need  only  examine 
the  claim  to  verify  whether  the  claimant  has 
made  a  discovery;  they  are  not  required  to 

perform  discovery  work,  to  explore  or  sample 

beyond  the  claimant's  workings,  or  to  rehabil- 
itate alleged  discovery  cuts  to  establish  the 

Government's  prima  facie  case. 

To  constitute  a  valid  discovery  upon  a  lode 

mining  claim  there  must  be  exposed  within 

the  limits  of  the  claim  a  lode  or  vein  bear- ing mineral  In  such  quality  and  quantity 
which  would  warrant  a  prudent  man  In  the 

further  expenditure  of  his  labor  and  means, 
with  a  reasonable  prospect  of  success,  in 
developing  a  valuable  mine. 

United  States  v.  L.  B.  HcCulre,  4  IBLA  307 
(Feb.  4,  1972) 

Where  the  mineral  of  primary  interest  (fluo- 
rlte)  cannot  be  mined  profitably  alone  or 

in  association  with  other  locatable  min- 
erals, although  the  presence  of  such 

minerals  is  indicated,  a  qualifying  dis- 
covery of  a  valuable  mineral  deposit  has 

not  been  effected. 

The  finding  of  a  mineralized  area  on  which 
the  hope  for  the  development  of  a  valuable 
mine  relies  to  a  disproportionate  degree 
on  the  chance  of  encountering  ore  bodies 

as  yet  unknown  cannot  be  regarded  as  an 
endeavor  In  which  a  prudent  man  would 

be  justified  in  investing  with  a  reason- 
able expectation  of  success  in  the 

development  of  a  paying  mine,  and  there- 
fore it  cannot  qualify  as  a  discovery  of 

a  valuable  mineral  deposit  within  the 
meaning  of  the  mining  law,  even  though 
a  prudent  man  might  be  justified  in 
spending  his  labor  and  means  in  further 

prospecting. 

United  States  v.  Gunslght  Mining  Company. 
5  IBLA  62  (Mar.  1,  1972) 

Evidence  of  mineralization  sufficient  only  to 
warrant  further  exploration  is  insufficient 
to  establish  discovery  of  a  valuable  mineral 
deposit  under  the  mining  laws. 

United  States  v.  Delbert  G.  Oxford,  Dorothy  M. 
Oxford,  4  IBLA  236  (Jan.  10,  1972) 

To  prove  that  a  discovery  of  a  valuable 
mineral  deposit  has  been  made  under  the 
mining  laws  It  is  not  necessary  to  show 
there  is  an  actual  profitable  mining 
operation  in  existence;  instead  there 
must  be  evidence  of  the  quantity  and 

quality  of  the  mineral  deposit  within 
the  claim  which  under  known  marketing 
conditions  could  be  sold  at  a  price  which 
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woold  justify  reasonably  expected  costs 
of  a  mining  operation  so  that  a  prudent 
man  would  expect  to  develop  a  valuable 
mine. 

United  States  v.  Henrietta  Bunkowski  and  Andrew 
Julius  Bunkowski.  5  IBLA  102  (Mar.  7.  1972) 

79  I.D.  43 

To  constitute  a  valid  discovery  upon  a  placer 

mining  claim  located  for  deposits  of  tuff, 
there  must  be  a  discovery  on  the  claim  of 
such  tuffaceous  deposit  as  would  warrant  a 
prudent  man  in  the  further  expenditure  of  his 
labor  and  means  with  a  reasonable  prospect 
of  success  in  developing  a  valuable  mine. 

Where  an  applicant  for  a  mineral  patent  filed 
to  cover  a  claim  for  a  tuffaceous  building 
stone  used  for  the  same  purposes  as  other 

building  stone  has  not  shown  that  the  min- 
eral located  on  the  claim  has  a  unique 

character  such  that  when  sold  it  commands 

a  higher  price  on  the  open  market  than 
comparable  materials  the  building  stone 
does  not  have  a  special  and  distinct  value 
and  is  a  common  variety  of  stone  not 
locatable  under  the  mining  laws  after 
July  23,  1955. 

United  States  of  America  v 
Products.  Inc.,  5  IBLA  179  (Mar.  15 

California  Soylald 1972) 

To  constitute  a  discovery  upon  a  lode  mining 
claim  there  must  be  physically  exposed 
within  the  limits  of  the  claim  a  lode  or 

vein  bearing  minerals  in  such  quality  and 

quantity  to  warrant  a  prudent  man  in  ex- 
pending his  labor  and  means,  with  a  rea- 
sonable prospect  of  success,  in  developing 

a  valuable  mine. 

Evidence  of  mineralization  sufficient  only  to 
warrant  further  exploration  in  the  hope  of 
finding  a  valuable  deposit  is  insufficient 

to  establish  discovery  of  a  valuable  mineral 

deposit  under  the  mining  laws. 

United  States  of  America  v.  Charles  W.  Kohl 

and  Cora  A.  Kohl,  5  IBLA  298  (Apr.  13,  1972) 

To  constitute  a  valid  discovery  upon  a  mining 
claim  there  must  be  shown  to  exist,  within 

the  limits  of  the  claim,  a  deposit  of  min- 
erals in  such  quantity  and  quality  as  would 

warrant  a  prudent  man  to  expend  his  labor 
and  means  with  a  reasonable  prospect  of  suc- 

cess In  developing  a  valuable  mine;  the  fact 
that  gold  may  have  been  found  on  property 
belonging  to  claimant's  neighbor  and  the 
fact  that  the  claim  may  have  been  mined  suc- 

cessfully In  the  past  are  not  sufficient  to 
constitute  discovery. 

It  is  the  duty  of  a  mining  claimant  whose 
claim  is  being  contested  to  keep  discovery 

points  available  for  inspection  by  Govern- 
ment mineral  examiners,  and  an  examiner 

MINING  CLAIMS —Continued 
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has  no  duty  either  to  rehabilitate  dis- 
covery points  or  to  explore  beyond  the 

current  workings  of  the  mining  claimant 

in  an  effort  to  verify  a  purported  dis- covery. 

United  States  v.  Rav  Guthrie,  et  al. 
5  IBLA  303  (Apr.  14,  1972) 

A  mining  claim  for  dolomite  is  properly  declared 
null  and  void  where  it  is  concluded  that  there 
was  not  a  sufficient  market  for  metallurgical 

and  other  uncommon  variety  uses  for  the  dolo- 
mite to  justify  the  costs  of  mining  the  claim 

solely  for  such  uses. 

United  States  v.  Richard  M.  Lease,  6  IBLA  11 
'May  10,  1972)  79  I.D.  379 

To  constitute  a  discovery  upon  a  lode  mining 
claim  there  must  be  a  discovery  on  the 
claim  of  a  lode  or  vein  bearing  mineral 
which  would  justify  a  prudent  man  in  the 
expenditure  of  his  labor  and  means,  with  a 
reasonable  prospect  of  success.  In  developing 
a  valuable  mine;  it  is  not  sufficient  that 

there  is  only  a  showing  which  would  warrant 
further  exploration  in  the  hope  of  finding 
a  valuable  mineral  deposit. 

Geologic  inference  may  be  relied  upon  to 
establish  the  extent  and  potential  value  of 
a  particular  mineral  deposit  but  It  may  not 
be  relied  upon,  as  a  substitute  for  the 
actual  finding  of  a  mineral  deposit,  to 
establish  the  existence  of  the  deposit  within 
the  limits  of  a  designated  mining  claim; 
and,  where  a  vein  carrying  some  erratic  values 
in  mineralization  has  been  exposed  within 
the  limits  of  a  mining  claim,  but  the  ex- 

posed mineralization  does  not  constitute  a 
mineral  deposit  capable  of  development  and 
the  existence  of  such  a  deposit  in  the  vein 
within  the  limits  of  the  claim  can  only  be 
inferred,  a  discovery,  within  the  meaning 

of  the  mining  laws,  has  not  been  shown  and 

an  application  for  patent  is  properly  re- 
jected and  the  claim  declared  null  and  void. 

The  rejection  of  an  application  for  patent  to 
a  mining  claim  in  a  contest  proceeding  on  the 
ground  that  a  discovery  has  not  been  made  is 
necessarily  a  determination  that  the  claim  Is 
invalid. 

Sr.,  et  al. United  States  v.  William  J.  Bartels. 
6  IBLA  124  (June  5,  1972) 

A  Government  mineral  examiner  in  determining 
the  validity  of  a  mining  claim  need  only 
examine  the  claim  to  verify  whether  the 

claimants  have  made  a  discovery  and  is  not 

required  to  perform  discovery  work,  to  ex- 

plore or  sample  beyond  the  claimants'  work- 
ings, or  to  rehabilitate  alleged  discovery 

cuts  to  establish  the  Government's  prima 
facie  case. 
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Testimony  by  a  government  mineral  examiner 
that  he  examined  a  mining  claim  and  the 
workings  thereon,  but  found  no  evidence  of  a 
valuable  mineral  deposit  is  sufficient  to 
establish  a  prima  facie  case  by  the  Government 
of  lack  of  discovery. 

In  a  government  mining  contest,  where  the  con- 
testant made  a  prima  facie  showing  of  lack 

of  discovery,  the  burden  of  producing  pre- 
ponderating evidence  of  the  existence  of  a 

valuable  mineral  deposit  sufficient  to  support 
a  discovery  is  upon  the  claimants. 

Where  the  value  of  the  gold  disclosed  exclusively 
by  fire  assay  could  only  be  recovered  through 

smelting  and  the  cost  of  the  smelting,  to- 
gether with  mining  and  sluicing  costs,  would 

exceed  the  value  of  the  gold  recovered,  there 

has  not  been  a  valid  discovery  within  the  mean- 
ing of  the  mining  laws.   30  U.S.C.  §§  22,  35 

(1970). 

United  States  of  America  v.  Raymond  Bass.  Betty 
Yeck.et  al. .  6  IBLA  113  (June  5,  1972) 

A  single  discovery  of  a  valuable  mineral  de- 
posit is  sufficient  to  validate  an  associa- 

tion placer  mining  claim  embracing  80  acres, 
and  each  10-acre  subdivision  within  the 
claim  Is  properly  determined  to  be  mineral 
In  character  where  the  mineral  material 

present  is  of  a  homogeneous  nature  through- 
out the  entire  80  acre  claim. 

United  States  v.  William  A.  McCall ,  Sr., 
Estate  of  Olaf  Henry  Nelson,  Deceased, 
7  IBLA  21  (July  26,  1972)      79  I.D.  457 

The  Government  has  no  duty  to  excavate  for 

the  mineral  or  to  rehabilitate  the  claim- 
ants' discovery  points. 

The  claimant  does  not  meet  his  burden  to 
establish  the  existence  of  a  valuable 

mineral  deposit  by  showing  the  claim  to 
have  been  valuable  in  the  past. 

To  constitute  a  discovery  upon  a  lode 
mining  claim  there  must  be  a  lode  or 
vein  bearing  mineral  which  would  jus- 
tlfy  a  prudent  man  in  the  expenditure 

of  his  time  and  money,  with  a  reason- 
able prospect  of  success  of  developing 

a  valuable  mine:  it  Is  not  sufficient 
that  there  is  only  a  showing  which 
would  warrant  further  prospecting  or 

exploration  in  an  attempt  to  ascertain 
whether  the  property  might  warrant 
development. 

United  States,  Contestant  v.  John  C.  Hughes,  Contests 
7  IBLA  185  (Sept.  7,  1972) 

A  mining  contestee  is  the  true  proponent  under  the 
Administrative  Procedure  Act  that  his  claim  is  valid 

and,  therefore,  has  the  burden  of  overcoming  the 

Government's  prima  facie  case  of  no  discovery  with 
a  preponderance  of  the  evidence. 

Common  clays  are  not  locatable  under  the  mining  laws. 
Only  deposits  of  clay  of  an  exceptional  nature 
which  can  be  marketed  for  uses  for  which  ordinary 
clays  cannot  be  used  are  subject  to  such  location. 

A  mining  claim  for  a  type  of  bentonite  clay,  which  has 
not  been  adequately  shown  to  be  of  a  quality  and 

quantity  which  can  be  marketed  profitably  for  com- 
mercial purposes  for  which  common  clays  cannot  be 

used,  is  not  valid. 

Evidence  of  mineralization  which  might  warrant  further 

exploration  work  within  a  claim  rather  than  develop-, 
ment  of  a  mine  is  not  sufficient  to  constitute  a 

discovery  of  a  valuable  mineral  deposit. 

United  States  v.  Glen  S.  Gunn  et  al.,  7  IBLA  237 

79  I.D.  588 

United  States  v.  Calla  Mortenson.  et  al. 
7  IBLA  123  (Aug.  21,  1972) 

(Sept.  15,  1972) 

The  Government  is  not  obligated  to  affirmatively 

prove  that  the  land  in  a  mining  claim  is  non- 
mineral  or  that  no  discovery  exists;  if  the 

Government's  mineral  examiner  testifies  that  he 
examined  a  mining  claim  and  found  no  evidence 
of  a  valuable  mineral  deposit,  the  Government 
has  established  a  prima  facie  case  of  lack  of discovery. 

A  claimant  must  show  his  mining  claim  is 
valuable  for  minerals  at  the  time  of  a 

contest  against  the  claim.  Evidence  of 
sales  of  minerals  three  decades  ago  does 
not  establish  the  present  existence  of  a 
discovery. 

Evidence  of  mineralization,  which  is  only 
sufficient  to  warrant  further  exploration, 

does  not  establish  a  discovery  of  a  valu- 
able mineral  deposit  within  the  ambit  of 

the  United  States  mining  laws. 

United  States  v.  Anton  M.  Ozanich,  Jr.,  and 
Jo  Ann  M.  Ozanich ,  7  IBLA  144  (Aug.  29,  1972) 

United  States  v.  Cecil  R.  Blomquist,  Administrator 
of  the  Estate  of  Frank  Blomquist,  et  al. ,  7  IBLA 
351  (Sept.  28,  1972) 

To  constitute  a  discovery  of  a  valuable 

mineral  deposit  within  a  mining  claim, 
there  must  be  a  showing  of  sufficient 
mineralization  to  justify  a  prudent 

man  in  the  expenditure  of  his  labor 
and  means,  with  a  reasonable  prospect 

of  success,  in  developing  a  valuable 
mine. 

Evidence  of  mineralization  which  might 
warrant  further  exploration  work 
within  a  claim  rather  than  developmen 
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of  a  mine  is  not  sufficient  to  consti- 

tute a  discovery  of  a  valuable  mineral 
deposit. 

United  States  v.  Joseph  P.  McKay  (a/k/a 

McKay,  Jr.),  8  IBLA  42  (Oct.  12, Joseph  P. 
1972) 

MINING  CLAIMS— Continued 

DISCOVERY  — Continued 

Generally  — Continued 
The  provisions  of  Rev.  Stat.  5  2332, 

30  U.S.C.  i    38  (1970),  do  not  dis- 
pense with  the  necessity  of  proving 

a  valid  discovery  on  a  mining  claim. 

United  States  v.  Curtis  H.  Springer,  et  al. 
8  IBLA  123  (Nov.  14,  19  72) 

When  the  government  contests  a  mining  claim, 
it  has  only  the  burden  of  going  forward 
with  sufficient  evidence  to  establish  a 

prima  facie  case.   The  burden  then  shifts 
to  the  claimant  to  show  by  a  preponderance 
of  the  evidence  that  his  claim  is  valid. 

The  Government  is  not  obligated  to  prove 
affirmatively  either  that  the  land  claimed 
is  nonmineral  in  character  or  that  no  dis- 

covery of  a  valuable  mineral  deposit  within 
the  limits  of  a  mining  claim  has  been  made, 

and  the  government's  mineral  examiners  are 
under  no  obligation  either  to  rehabilitate 
discovery  points  or  to  explore  beyond  the 
current  workings  of  a  mining  claimant  in 
attempting  to  verify  a  claimed  discovery. 

Where  a  government  mineral  examiner  tes- 
tifies that  he  has  sampled  the  exposed 

workings  on  a  claim  without  finding  suf- 
ficient mineral  values  and  that  he  observed 

no  other  mineralization  to  sample,  a  prima 
facie  case  of  no  discovery  has  been  made, 
and  the  burden  is  thereafter  upon  the 
mining  claimant  to  show  by  a  preponderance 
of  the  evidence  a  discovery  has  been  made. 

The  Department  has  repeatedly  held  that  in 
order  to  constitute  a  discovery  upon  a 

lode  mining  claim  there  must  be  physically 
exposed  within  the  limits  of  the  claim  a 

lode  or  vein  bearing  mineral  of  such  qual- 
ity and  of  such  quantity  as  to  warrant  a 

prudent  man  in  the  expenditure  of  his 
labor  and  means  with  a  reasonable  prospect 
of  success  in  developing  a  valuable  mine 
and  that  it  is  not  sufficient  that  the 

exposed  mineralization  merely  give  rise 
to  a  hope  or  expectation  that  upon  further 
exploration  a  valuable  mineral  deposit  may 
be  found. 

Although  a  mining  claim  may  have  been  valid 

in  the  past  because  of  a  discovery  on  the 
claim  of  a  valuable  deposit  of  mineral,  the 
mining  claim  will  lose  its  validity  if  the 
mineral  deposit  ceases  to  be  valuable 
because  of  a  change  in  economic  conditions 
or  exhaustion  of  the  deposit. 

United  States  v.  F.  E.  Gray  and  Mrs.  F.  E.  Gray 
8  IBLA  96  (Nov.  6,  1972) 

Testimony  by  a  government  mineral  examiner 
that  he  examined  a  mining  claim  and  the 
workings  thereon  but  found  no  evidence 

of  a  valuable  mineral  deposit  is  sufficient 
to  establish  a  prima  facie  case  by  the 
Government  of  a  lack  of  discovery. 

In  a  government  mining  contest,  where  the 
contestant  made  a  prima  facie  showing  of 

a  lack  of  discovery,  the  burden  of  pro- 
ducing preponderating  evidence  of  the 

existence  of  a  valuable  mineral  deposit 
sufficient  to  support  a  discovery  is  upon 
the  claimants. 

Where  mineral  values  ascertained  on  a  lode 
mining  claim  would  not  justify  a  prudent 
man  in  going  forward  with  developmental 
endeavors  with  a  reasonable  prospect  of 
success  in  obtaining  a  valuable  mine,  it 
is  proper  to  declare  the  claim  null  and void. 

United  States  v.  Benjamin  L.  Taylor  and  Martha  L. 
Taylor,  8  IBLA  264  (Dec.  4,  1972) 

To  constitute  a  discovery  upon  a  mining 
claim  there  must  be  shown  to  exist, 
within  the  limits  of  the  claim,  a  deposit 
of  minerals  in  such  quantity  and  quality 
as  would  warrant  a  prudent  man  to  expend 
his  labor  and  means  with  a  reasonable 

prospect  of  success  in  developing  a  valu- 
able mine;  the  facts  that  gold  may  have 

been  found  on  adjacent  property  and  that 
the  claim  may  have  been  mined  successfully 

in  the  past  are  not  sufficient  to  consti- tute discovery. 

It  is  the  obligation  of  a  mining  claimant 
whose  claim  is  being  contested  to  keep 

discovery  points  available  for  inspection 
by  Government  mineral  examiners,  and  an 

examiner  has  no  duty  either  to  rehabili- 
tate discovery  points  or  to  explore  beyond 

the  current  workings  of  the  mining  claim- 
ant in  an  effort  to  verify  a  purported  dis- 

covery. 

United  States  v.  George  Avgerls, 

(Dec.  7,  1972) 
8  IBLA  316 

To  constitute  a  valid  discovery  there 
must  be  shown  to  exist  within  the 

limits  of  the  mining  claim  a  valu- 
able mineral  deposit,  which  is  sub- 
ject to  location  under  the  mining 

laws  and  which  would  warrant  a 

prudent  man  in  the  further  expen- 
diture of  his  labor  and  means,  with 

a  reasonable  prospect  of  success  in 
developing  a  paying  mine. 

The  Board  will  uphold  the  conclusion  ot  an 
Administrative  Law  Judge  that  where  a 

placer  mining  claim,  located  after  July  23, 
1955,  contains  common  varieties  of  sand, 

gravel,  and  clay  and  also  deposits  of 
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metalliferous  minerals  Including  gold, 

silver,  and  mercury,  the  locatable  min- 
erals must  support  a  discovery  without 

consideration  of  the  economic  value  of 
nonlocatable  deposits. 

A  clay  deposit  is  not  locatable  under  the  min- 
ing laws,  though  sold  for  use  as  an  additive 

in  cattle  feed,  where  it  is  not  shown  that 
the  clay  possesses  characteristics  which 

give  it  an  unusual  value  distinguishing  it 
from  common  clays . 

United  States  v. 
8  IBLA  324  (Dec. 

Lloyd  O'Callaghan.  Sr.  et  al., 
8,  1972)         79  I.D.  689 

MINING  CLAIMS —Continued 

DISCOVERY  —Continued 

Generally  — Continued 

would,  in  her  opinion,  satisfy  the  needs 

of  a  small  miner  on  a  "do  it  yourself" 
basis.  The  test  is  objective,  not  sub- 

jective. 

United  States  v.  Nettle  G.  Harper, 

8  IBLA  357  (Dec.  12,  1972) 

To  constitute  a  valid  discovery  upon  lode  mining  claims 
there  must  be  a  discovery  on  the  claim  of  a  lode  or 
vein  bearing  mineral  which  would  warrant  a  prudent 
man  in  the  expenditure  of  his  labor  and  means,  with 
a  reasonable  prospect  of  success  in  developing  a 
valuable  mine. 

The  Government  may  initiate  a  contest  to 
determine  the  validity  of  mining  claims. 
Its  delay  in  bringing  a  contest  after  a 
mineral  patent  application  has  been 
filed,  cannot  serve  as  a  substitute  for 
a  discovery  by  the  applicant  necessary 

to  validate  a  claim,  ndr  does  the  appli- 
cant's holding  the  claims  for  many  years 

prior  to  the  filing  of  the  application 
obviate  the  necessity  of  evidence  of  a 
discovery. 

The  requirement  of  a  discovery  of  a  valuable 
mineral  deposit  is  not  met  by  geological 
inference,  the  "intrinsic  value"  of  the 
minerals  sampled,  proximity  to  patented 
claims,  or  delay  In  contesting  the  claims; 
instead,  there  must  be  a  showing  of  suf- 

ficient mineral  so  that  a  person  of  ordin- 
ary prudence  would  be  Justified  in  the 

further  expenditure  of  his  labor  and 

means,  with  a  reasonable  prospect  of 
success,  in  developing  a  valuable  mine. 

To  verify  whether  a  discovery  of  a  valuable 
mineral  deposit  has  been  made,  Government 
mineral  examiners  need  not  explore  or 
sample  beyond  those  areas  which  have  been 
exposed  by  the  claimant ;  they  do  not  do 
the  discovery  work  for  the  claimant  and 

do  not  need  to  drill  to  prove  or  disprove 
the  existence  of  minerals  at  depth  where 
the  claimant  has  not  done  so. 

Inability  of  a  mining  claimant  to  make  the 
necessary  capital  investment  to  establish 

the  existence  of  a  discovery  of  a  valu- 
able mineral  deposit  is  not  an  excuse  or 

substitute  for  failure  of  the  claimant  to 

prove  the  existence  of  the  deposit  in 
order  to  be  entitled  to  a  patent  for  a 
mining  claim. 

United  States  v. 

(Dec.  8,  1972) 
E.  Roy  Grlgg,  8  IBLA  331 

79  I.D.  682 

The  prudent  man  test  is  not  satisfied  when 
a  mining  claimant  asserts  that  she  Is 
willing  to  accept  a  meager  Income  from 
the  claims  which,  though  inadequate  to 
support  a  commercial  mining  venture, 

United  States  v.  Rose  and  Lloyd  Backeberg,  8  IBLA  382 
(Dec.  19,  1972) 

Government  mineral  examiners  have  no  affirma- 
tive duty  to  search  for  indications  of  a 

discovery  on  a  mining  claim;  nor  do  they 

have  a  duty  to  go  beyond  examining  the  dis- 
covery points  of  a  claimant.   Their  function 

is  to  examine  the(  discovery  points  made 
available  by  a  claimant  and  to  verify,  if 

possible,  the  claimed  discovery. 

United  States  v.  Humboldt  Placer  Mining 
Company  and  Del  De  Rosier,  8  IBLA  407 

(Dec.  20,  1972)  79  I.D.  709 

In  a  Government  mining  contest  where  the 
contestant  has  made  a  prima  facie  showing 

of  a  lack  of  discovery  the  burden  of  pro- 
ducing evidence  of  the  existence  of  a 

valuable  mineral  deposit  sufficient  to 

support  discovery  is  upon  the  claimants 
and  where  no  evidence  is  introduced  it  is 

proper  to  declare  the  claim  null  and  void. 

United  States  v.  Alarco  (formerly  Mena 
Mining  and  Exploration  Co.,  Inc.),  9  IBLA  1 
(Jan.  10,  1973) 

Where   proceedings    are  brought  by    the 
Government   under   the  Act   of  July   23, 
1955,    §    5,    30   U.S.C.    613    (19  70),    to 
determine   the    rights    to   surface 
resources    on    l.inds   embraced  within 
mining   claims,    it    is    incumbent   upon 
the  holder   of   a   claim   to   demonstrate 
a   discovery    of   a  valuable   mineral 
deposit  within   the  claim  as   of   the 
time   of   the  Act,    and   also   at    the 
time   of   the  hearing.      Where   a   con- 

test  is    initiated   by   the  Government 
against   a   mining   claim  on   the  ground 
of    lack   of   discovery,    it   is    like- 

wise  incumbent   upon   the  mining 
claimant   to   show   a   discovery   of   a 
valuable   mineral    deposit  within 
the   claim   at    the   time   of  hearing. 

United   States    v.    Signa   Lauch      et   al . ,   9   IBLA  60 
(Jan.    15,    1973) 
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Evidence   of   mineralization  which  might  warrant 
further  exploration  work  within   a   claim 
rather   than   development   of   a  mine   is  not 
sufficient   to   constitute   a  discovery   of   a 
valuable   mineral   deposit. 
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To  constitute  a  discovery  upon  a  lode  mining 
claim  there  must  be  an  exposure  on  the  clair 
of  a  lode  or  vein  bearing  mineral  which 
would  warrant  a  prudent  man  in  the  further 

expenditure  of  his  labor  and  means  with  a 

reasonable  prospect  of  success  In  develop- 
ing  a   valuable   mine. 

United   Stat c s   v.    Marvin   Gondolfo   and   Emma   A. 

GondoTfo,   9~IBLA  204    (Jan.    29,    1973) 

To  establish   a   discovery   of   a  valuable  mineral 
deposit  within   a  mining   claim  there   must   be 
an    actual    physical    exposure   of   ore   within 
the   boundaries   of    the    claim    in   existence    at 

the    time   of    the   validity   determination;    mere 

geologic    inference   as   to   the   possible  exis- 
tence  of    mineral  within   the   claim   is   not 

sufficient  . 

The   mere   belief   by   a    claimant    that    valuable 
pockets    of   wire    gold   exist   within   a   mining 
claim   is   not   sufficient    to  establish   their 

existence;    nor  does   a  showing  of   some    iso- 
lated,   low,    mineral    values   suffice    to    con- 

stitute  a    valuable    mineral    deposit   where 

there    is   no   adequate  evidence    Indicating 
anv    continuity   between    the    areas    showing 
values    to   support    a   reasonable    inference 

as    to    the-   extent    of    the   mineral    deposit. 

In    the    absence    of    prqof   of    a   present    valuable 
mineral    deposit    within    a    claim,    evidence    ol 

past    production   of   ore    from   a   mining   claim 
does   not   establish    that    there    is   presents    a 

discovery    of   such    a   deposit   within    the    claim; 

worked-out    claims    do   not    quality    as    valid 

United_  Suites    v.    Vcrn. 

(JanV  29,    19  71)' 

To  constitute  i  discovers  upon  .,  lode  ml  nil' 
claim  there  must  be  shown  to  exist  withir 

the  limits  ot  the  claim  a  lode  or  vein 

bearing  material  which  would  warrant  a  [■>  r 
dent  man  in  the  expenditure  of  his  labor 
and  means,  with  a  reasonable  prospect  of 
success,    in   developing    i   mine.       It    is   not 

ish 

Cabot    Sedgwi  ck      et    a  I.,    (Contest.!  nts )_  v.    B.    II. 

Callahan      'Con tes t'ce)  ,    9    1B1.A   216"  (Jan.     U,     ;973) 

A   mining    claim    is    properly    held    aull    and 

the   discovery    .if    a    valuable   mineral 

deposit   which   would    justify    a   man    of 

ordinary    prudence    in    the    further   expen- 
diture  of   his    time    and   money   with    a    rea- 

sonable   prospect    of    success    in   an   effort 
to   develop   a   valuable   mine. 

"Sited  States_v._J:esterJJL. Martin,   9    IBLA   23fi (Feb.    1,    1973) 

To    constitute    a   discovery    on    ,    lode   mining 
claim   there    must   he   physically    exposed 
within    the    limits    of    the    claim    a     lode    ot 

v.- in   hearing   mineral    of   such    quality    and 

in   such   quantity    as    to   warrant    a   '.nan'  of 
ordinary    prudence     in    the   expenditure    oi 
his     labor    and   means,   with    a    reasonable 

prospect    of   success,    in   attempting    to 
develop   a   valuable   mine;    it    is    not 
enough    to   show    that    the   exposed    mincral- 
ization    is    sufficient    to   warrant    holding 
a    claim  with    a    reasonable   hope    lh  it    at 
some    time    in    the    future    the    land   embraced 

therein    may    become    valuable    lor    mining. 

In    .I.  termining   whether    a    deposit    o  I"    ore    is 
a    valuable    deposit  within    the   meaning   ol 

the   mining    laws,    consideration   mav    prop- 
erly  be   given    to   whether   a    prudent   man 

could    reasonably   expect    to    develop 

valu.,1   le   mi  ne    in   the    reasonably    foresee- 

able   luture    where    such    expert  ition    is 

based    upon   economic     circumstances   which 
are    rationally    predictable    from   presently 
known    facts    and   not    upon   mere    speculation 
with    respect    to    possible   substantial,    but 

unpredictable,    changes    in   economic    condi- 
tions   or   dramatic    technological    break- 

through;    it     is   not    enough,    however,    to 
show    that,    because   of    increasing    demand 
for   ..   mineral    and    the   depletion   of    known 
ore    reserves,    the   market    price   of    that 
mineral    seems    certain    to    rise   where    it 

is    not    shown    that    the    foreseeable    rise 
in    the   price    of    the  mineral    is,    by 
itself,    a   substantial    enough    factor    to 
make    the   development    of   a   mine    appear 
to    be    .  ■  onomi.    illy     feasible. 

the  burden  of  proof 
to  show  by  a  prep, 

that    the    test    of   , 
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Generally  — Continued 
Where  there  has  been  an  actual  finding  of 

a  mineral  deposit  within  the  limits  of 
a  designated  mining  claim,  geologic 

inference  may  be  relied  upon  to  estab- 
lish the  extent  and  potential  value 

of  a  particular  mineral  deposit. 

United  S  t  a  t  es  v.  Ethel  Srhell  Lars  en  and  Mi  ne  i 

Trust  Corporation,  9  IB  LA  24  7  (Feb.  2,""  197  f)" 

To  constitute  a  discovery  of  a  valuable  miner, 
deposit  on  a  lode  mining  claim  it  is  not  sul 

fii  lent  merely  to  demonstrate  that  there  is 
mineral  showing  which  would  warrant  further 

exploration,  and  the  willingness  of  the  min- 
ing claimant  to  expend  further  time,  labor 

and  nnnev  in  such  exploration  is  not  indica- 
tive ol  the  discovery,  or  even  the  existence 

ol   i  -nlu.ihle  mineral  deposit. 

United  States  v.  Richard  W.  Dummar   et  al  .  , 

y  ibi.a  ioh  (>i.iT.  i  i,  "l9>:j>"  **" 

To  constitute  a  discovery  upon  lode  mining 
claims  there  must  be  shown  to  be  a  lode 
or  vein  within  the  limits  of  the  claim 
bearing  mineral  which  would  warrant  a 

prudent  man  in  the  further  expenditure 
of  his  labor  and  means,  with  a  reasonable 

prospect  of  success  in  developing  a  valu- 
able mine. 

Albert  Thomas (Contestees)  v.  Sam  A. 

DeVilhiss   et  ux.   (Contestants).  10  IBLA  56 
(Feb.  28,  1973) 

To   constitute   a  discovery   upon   a  mining  claim 
there   must   be   physically  exposed  within  the 
limits  of    the   claim  minerals   in   such   quality 
and   quantity   to  warrant   a  prudent  man   in 
expending  his   labor   and  means,   with   a   rea- 

sonable  prospect   of   success,    in  developing 
a  valuable   mine. 

United   States   v.    Dewey    Dotson   and   C.L.    Wilkey, 
10    IFLA   146    (Mar.    26,    1973) 

/idence   of   mineralization  which   might  war- 
rant   further  exploration  work  within  a 

claim"  rather  than   development  of  a  mine 
is   not   sufficient    to   constitute   a   dis- 

covery  of   a   valuable   mineral   deposit. 

To   constitute   a   discovery   upon   a    lode 
mining   claim   there  must  be   an   exposure 
in  the   claim  of   a   lode   or  vein  bearing 
mineral  which  would  warrant   a  prudent 
man    in   the   further  expenditure   of  his 
labor   and  means  with   a   reasonable  pros- 

pect  of   success   in   developing   a  valuable 
mine . 

The  prudent   man   test   is   objective   not   sub- 
jective  and   is  not   met  by   allegations 

that    the   claimant   could   derive   a  simple 
livelihood    from    it   through    a   one-man 
operation   aided   by    the   gratuitous    assis- 

tance  of    friends . 

United   States    v.    F.rnest   R.    Terry    and  Otto   R. 
Stocker,    10    IBLA    158    (Mar.    26,    1973) 

Whtvc   a  mining   claim  occupies    land   that  has 
subsequently  been  withdrawn,    the   validity 
of   the   claim  must  be   tested  by   the  value 
of   the  mineral   deposit  as   of   the   date   of 
the  withdrawal   as   well    as    at    the   date   of 
determination.      If    the   claim  was   not   sup- 

ported by    a   qualifying   discovery   of   a 
valuable  mineral   deposit   at    the   time   of 
withdrawal,    the   land  embraced  within   its 
boundaries  would  not  have  been  excepted 
from   the  effect   of   the  withdrawal,    and 
the   claim   could  not    thereafter  become 
valid  even  though    the   value   of   the 
deposit  subsequently   increased   due   to 
a   change   in  the  market  value   of   the 
mineral . 

United   States    v.    Clara   B.    Henry   et   al . ,    10    IBLA    195 

(Apr. 

The  discovery  of  a  valuable  mineral  deposit 
is  essential  to  a  valid  claim.   A  discovery 
only  occurs  where  minerals  have  been  found 
within  the  limits  of  the  claim  in  such 

quality  and  quantity  that  a  person  of 
ordinary  prudence  would  be  justified  in 
the  further  expenditure  of  his  labor 
and  means,  with  a  reasonable  prospect  of 

success,  in  developing  a  valuable  mine. 

To  constitute  discovery  upon  a  lode  mining 

claim,  there  must  be  exposed  within  the 
limits  of  the  claim  a  vein  or  lode  of 

quartz  or  other  rock  in  place,  bearing 

gold  or  some  other  mineral  deposit  in 

such  quality  and  quantity  which  would 
warrant  a  prudent  man  in  the  expenditure 
of  his  time  and  money  with  a  reasonable 

prospect  of  success  in  developing  a  valu- 
able mine. 

To  constitute  discovery  it  is  not  enougii 
that  the  mineral  values  exposed  might 

j-ustify  further  prospecting  or  explora- 
tion to  determine  whether  actual  mining 

operation  would  be  warranted,  or  that 
a  prudent  person  might  be  justified  in 
holding  onto  the  claims  v ith  a  reasonable 

hope  or  expectation  that  someday  there 
may  be  uncovered  sufficient  quantities  of 
minerals  to  make  their  development  as  a  min 
economically  feasible. 

United  States  v.  Samuel  Mellos.  10  IBLA  261 
(Apr.  13,  1973) 
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The   Government    is   not    obligated   to   prove 

affirmatively    in   a  mining   contest   either 
that    the    land   claimed   is   nonmineral   in 
character  or  that   no   discovery   of   a   valu- 

able  mineral   deposit  within   the   limits   of 
a  mining   claim  has   been  made,    and   the   Gov- 

ernment's  mineral  examiners   are    under  no 
obligation  either   to   rehabilitate   discovery 
points   or  to  explore  beyond   the    current 
workings   of   a  mining   claimant   in   attempting 
to   verify   a  claim  discovery;   where   a   govern- 

ment  mineral  examiner   testifies   that  he  has 
sampled   the  exposed  workings   on   a  claim 
without    finding  sufficient   mineral   values 
and   that   he   observed  no  other  mineral Izi* inn 
to   sample,    a  prima   facie   case   of  nondiscov- 
ery  has   been  made,    and   the   burden   is   there- 

after  upon   the   mining  claimant    to  show  by   a 
preponderance   of  the  evidence   a  discovery 
has  been  made. 

Evidence  of  mineralization  which  would  justify 

further  exploration  but  not  development  of 
a  mine  does  not  satisfy  the  prudent  man  test. 

United  States  v.  Robert  B.  Kelty,  11  IBLA  38 
(May  24,  1973) 

MINING  CLAIMS— Cont inued 

DISCOVERY  — Continued 

Generally  — Continued 

operation  would  be  warranted,  or  that 

a  prudent  person  might  be  justified 

in  holding  onto  the  claims  with  a  rea- 
sonable hope  or  expectation  that  someday 

there  may  be  uncovered  sufficient  quan- 
tities of  minerals  to  make  their  develop- 

ment as  a  mine  economically  feasible. 

To  verify  whether  a  discovery  of  a  valuable 
mineral  deposit  has  been  made,  Government 
mineral  examiners  need  not  explore  a 

sample  beyond  those  areas  which  have  been 
exposed  by  the  claimant;  they  do  not  do 
the  discovery  work  for  claimant. 

United  States  v.  H.  A.  Taylor  et  al..  11  IBLA  119 
(June  7,  1973) 

Where  locatable  minerals  have- been  found 
and  the  evidence  is  of  such  a  character 

that  a  person  of  ordinary  prudence  would 
be  justified  in  the  further  expenditure 
of  his  labor  and  means,  with  a  reasonable 

prospect  of  success  in  developing  a  mine, 
a  discovery  exists  within  the  meaning  of 
the  mining  laws. 

A  mining  claimant  is  the  proponent  of  the 

validity  of  his  claim  under  the  Administra- 
tive Procedure  Act,  5  U.S.C.  S§  551  et  seq. 

(1970),  and  has  the  burden  of  overcoming 

by  a  preponderance  of  evidence  the  Govern- 
ment's prima  facie  case  of  failure  to 

comply  with  the  location  requirements  of 
the  mining  law  and  of  lack  of  discovery  of 
a  valuable  mineral  deposit. 

Where  a  mining  claimant's  testimony  aa  to 
location  and  discovery  is  superficial  and 
implausible,  it  is  reasonable  for  the 
Administrative  Law  Judge  to  conclude  from 
the  evidence  and  the  testimony  of  other 
witnesses  that  none  of  the  claims  was 

located  according  to  the  requirements  of 
the  mining  laws  and  that  no  discovery  was 
made  thereon. 

United  States  v.  Merle  I.  Zweifel  et  al.. 
11  IBLA  53  (May  29,  1973)      80  I.D.  323 

United  States  v.  Lee  Chartrand  et  al. ,  11  IBLA 
194  (June  25,  1973)  g0  I.D.  408 

To  establish  a  discovery  upon  a  mining  claim  the 
evidence  must  be  of  such  a  character  to  show 

a  deposit  of  minerals  within  the  limits  of 
the  claim,  as  would  warrant  a  prudent  man 

to  expend  his  labor  and  means  with  a  reason- 
able prospect  of  success  in  developing  a 

valuable  mine. 

Government  mineral  examiners  determining  the 

validity  of  a  mining  claim  need  only  examine 
the  claim  to  verify  whether  the  claimant  has 
made  a  discovery;  they  are  not  required  to 

perform  discovery  work,  to  explore  or  sample 

beyond  the  claimant's  workings,  or  to  conduct 
drilling  programs  for  the  benefit  of  the 

claimants'. 
United  States  v.  Mrs.  H.  R.  Wells  et  al.. 
11  IBLA  253  (June  26,  1973) 

To  constitute  discovery  upon  a  lode  mining 
claim,  there  must  be  exposed  within  the 
limits  of  the  claim  a  vein  or  lode  of 

quartz  or  other  rock  in  place,  bearing 
gold  or  some  other  mineral  deposit  in 
such  quality  and  quantity  which  would 
warrant  a  prudent  man  in  the  expenditure 
of  his  time  and  money  with  a  reasonable 
prospect  of  success  in  developing  a 
valuable  mine. 

To  constitute  discovery  it  is  not  enough 
that  the  mineral  values  exposed  might 

justify  further  prospecting  or  explora- 
tion to  determine  whether  actual  mining 

To  constitute  a  discovery  there  must  be  shown 
to  exist  within  the  limits  of  a  mining  claim 

a  valuable  mineral  deposit  which  is  subject 

to  location  under  the  mining  laws  and  which 
would  warrant  a  prudent  man  in  the  further 
expenditure  of  his  labor  and  means  with  a 

reasonable  prospect  of  success  in  develop- 

ing a  valuable  mine. 

United  States  v.  Paul  C.  Poncia  et  al., 
11  IBLA  302  (June  28,  1973) 
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The  Board  of  Land  Appeals  will  set  aside  its  former 
decision  and  remand  a  contest  proceeding  for 
further  hearing  where  on  reconsideration  of  such 

decision  it  finds  additional  evidence  is  necessary 
for  a  final  determination. 

United  States  v.  Kosanke  Sand  Corporation  (On  Recon- 
sideration), 12  IBLA  282  (Aug.  3,  1973)  80  I.D.  538 

Where  minerals  have  been  found  and  the  evidence 

is.  of  such  a  character  that  a  person  of  ordi- 
nary prudence  would  not  be  Justified  in  the 

further  expenditure  of  his  labor  and  means, 
with  a  reasonable  prospect  of  success  in  de- 

veloping a  valuable  mine,  a  discovery  does 

not  exist  within  the  meaning  of  the  mining  laws. 

united  States  v.  J.  L.  Block.  12  IBLA  393  (Aug.  28, 
80  I.D.  571 1973) 

Evidence  of  mineralization  which  may  justify  further 
exploration,  but  not  development  of  a  mine,  does 
not  establish  the  discovery  of  a  valuable  mineral 
deposit. 

United  States  v.  James  A.  Woolsey  et  al.,  13  IBLA  120 
(Sept.  25,  1973) 

Where  the  claimant  shows  the  presence  of  some  gold 

within  mining  claims,  but  does  not  prove  by  a  pre- 
ponderance of  the  evidence  that  a  person  of  ordi- 

nary prudence  would  be  justified  in  the  further 
expenditure  of  his  labor  and  means  with  a  reason- 

able prospect  of  success  in  developing  a  valuable 
mine,  his  claim  is  invalid  for  lack  of  discovery. 

Neither  mere  findings  of  some  mineral  on  a  claim  con- 
sisting of  minute  gold  flakes  nor  plans  for  future 

exploration  are  substitutes  for  a  discovery  under 
the  mining  laws 

United  States  v.  Bradlaner  Enterprises,  Inc.  (D/B/A) , 

Bradlaner  Corporation,  13  IBLA  184  (Sept.  27,  1973) 

DISCOVERY  —Continued 

Generally  — Continued 

A  few  assay  reports  indicating  some  high  mineral  val- 
ues are  not  substantial  evidence  of  a  discovery  where 

there  is  not  adequate  evaluation  and  other  corrobor- 
ative and  probative  evidence  of  a  continuity  of  min- 

eralization in  sufficient  quantity  and  quality  to 
meet  the  prudent  man  test  of  discovery  of  a  valuable 
mineral  deposit. 

Where  the  evidence  in  a  contest  proceeding  shows,  at 

most,  that  further  exploration  on  a  claim  is  neces- 

sary to  determine  its  value,  no"  discovery  is  shown. 

United  States  v.  Ramsher  Mining  and  Engineering  Com- 

pany, Inc.,  13  IBLA  268  (Oct.  24,  1973) 

Where  minerals  have  been  found  and  the  evidence  is  of 

such  a  character  that  a  person  of  ordinary  prudence 
would  not  be  Justified  in  the  further  expenditure 
of  his  labor  and  means,  with  a  reasonable  prospect 

of  success  in  developing  a  valuable  mine,  a  discov- 
ery does  not  exist  within  the  meaning  of  the  mining 

laws. 

Government  mineral  examiners  have  no  affirmative  duty 
to  search  for  indications  of  a  discovery  on  a  mining 

claim;  nor  do  they  have  a  duty  to  go  beyond  examin- 

ing the  discovery  points  of  a  claimant.  Their  func- 
tion is  to  examine  the  discovery  points  made  avail- 
able by  a  claimant  and  to  verify,  if  possible,  the 

claimed  discovery. 

United  States  v.  William  M.  Goodpaster,  13  IBLA  281 
(Oct.  25,  1973) 

To  constitute  discovery  upon  a  mining  claim,  there 
must  be  exposed  within  the  limits  of  the  claim 
mineralization  of  such  quality  and  quantity  as  to 

warrant  a  prudent  man  in  the  expenditure  of  his 
time  and  money  with  a  reasonable  prospect  of  success 
in  developing  a  valuable  mine. 

The  mere  presence  of  slight  amounts  of  gold  on  a 

placer  mining  claim  does  not  satisfy  the  require- 
ment of  a  discovery  of  a  valuable  mineral  deposit 

under  the  mining  laws  where  it  is  shown  that  the  a- 
mount  of  gold  present  is  extremely  limited  and 
would  not  warrant  a  man  of  ordinary  prudence  in  the 
further  expenditure  of  his  time  and  money  with  a 
reasonable  prospect  of  success  in  developing  a 

paying  mine. 

It  is  the  duty  of  a  mining  claimant  whose  claim  is 
being  contested  to  keep  discovery  points  available 
for  inspection  by  government  mineral  examiners. 

Mineral  examiners  have  no  affirmative  duty  to 

search  for  indications'  of  a  discovery  on  a  mining 
claim;  nor  do  they  have  a  duty  to  go  beyond  exam- 

ining the  discovery  points  of  a  claimant.   Their 
function  is  to  examine  the  discovery  points  made 
available  by  a  claimant  and  to  verify,  if  possible, 
the  claimed  discovery. 

United  States  v.  James  M.  Zuber  and  Emily  T.  Zuber, 
13  IBLA  193  (Oct.  3,  1973) 

In  order  to  have  a  valid  mining  claim,  valuable  min- 
erals must  be  exposed  in  sufficient  quantities  to 

justify  development  of  the  claim  through  actual 

mining  operations.  It  is  not  enough  that  the  min- 
eral values  exposed  might  Justify  further  explora- 
tion to  determine  whether  actual  mining  operations 

would  be  warranted. 

It  is  the  duty  of  a  mining  claimant  whose  claim  is 
being  contested  to  keep  discovery  points  available 

for  inspection  by  government  mineral  examiners. 
Mineral  examiners  have  no  affirmative  duty  to 
search  for  indications  of  a  discovery  on  a  mining 

claim;  nor  do  they  have  a  duty  to  go  beyond  examin- 

ing the  discovery  points  of  a  claimant.   Their  func- 
tion is  to  examine  the  discovery  points  made  availa- 

ble by  a  claimant  and  to  verify,  if  possible,  the 
claimed  discovery. 

United  States  v.  E.  P.  Bryce  et  al.,  13  IBLA  340 
(Nov.  14,  1973) 
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DISCOVERY  —Continued 

Generally  — Continued 
A  discovery  exists  where  minerals  have  been  found  and 

the  evidence  is  of  such  a  character  that  a  person 

of  ordinary  prudence  would  be  Justified  in  the  fur- 
ther expenditure  of  his  labor  and  means,  with  a 

reasonable  prospect  of  success,  in  developing  a  val- 
uable mine. 

If  a  claimant  has  not  taken  the  necessary  steps 

to  obtain  a  discovery  of  a  valuable  mineral 

deposit  within  the  limits  of  a  mining  claim, 

it  is  immaterial  that  he  may  have  been  pre- 
vented from  making  the  discovery  by  action 

of  a  third  party. 

The  prudent  man  test  of  Castle  v.  Womble  requires  a 
showing  that  a  reasonable  prospect  of  success  in 

developing*  a  valuable  mine  exists.  While  there  is 
room  for  consideration  of  future  probabilities  with- 

in this  test,  these  probabilities  cannot  be  based 
upon  mere  speculation.   The  crucial  question  to  ask 

is  whether,  based  on  present  fact,  there  is  a  rea- 
sonable prospect  of  success. 

Heldman  et  al.,  14  IBLA  1 United  States  v.  James  J. 

(Nov.  27,  1973) 

Where  the  Government  has  presented  a  prima  facie  case 
of  no  discovery  of  a  valuable  mineral  deposit  in  a 

contest  proceeding,  the  burden  of  demonstrating  a 
discovery  by  a  preponderance  of  the  evidence  rests 
upon  the  contestee.   Where  the  mining  claimant  fails 
to  demonstrate  such  a  discovery,  the  mining  claim 

is  properly  declared  invalid. 

United  States  v.  Ramsher  Mining  and  Engineering  Com- 
pany, Little  Bear  Canyon  Park,  Intervenor,  14  IBLA  32 

(Dec.  3,  1973) 

To  verify  whether  a  discovery  of  a  valuable  mineral 
deposit  has  been  made,  a  government  mineral  engineer 

need  not  explore  or  sample  beyond  those  areas  which 
have  been  exposed  by  the  claimant;  he  is  not  re- 

quired to  do  the  discovery  work  for  the  claimant. 

Testimony  by  a  government  mineral  engineer  that  he  ex- 
amined the  mining  claims  and  the  workings  thereon 

and  sample  the  area  recommended  by  the  claimant  but 
found  no  evidence  of  a  valuable  mineral  deposit 
which  would  have  in  the  past  or  present  justified 
a  parson  of  ordinary  prudence  in  the  further  expen- 

diture of  his  time  and  means  in  an  effort  to  de- 
velop a  valuable  mine,  is  sufficient  to  establish 

a  prima  facie  case  of  absence  of  a  discovery  so  as 
to  subject  a  mining  claim  to  the  limitations  Imposed 
by  section  4  of  the  Act  of  July  23,  1955. 

Under  the  mining  laws  one  discovery  anywhere  on  a 
claim  is  sufficient  to  constitute  a  discovery  as  to 
the  whole  claim. 

United  States  v.  Mineral  Ventures, 
(Dec.  12,  1973) 

14  IBLA  82 

80  I.D.  792 

To  constitute  a  discovery  upon  a  mining  claim 
there  must  be  physically  exposed  within  the 

limits  of  the  particular  claim  minerals  in 
such  quality  and  quantity  to  warrant  a 
prudent  man  in  expending  his  labor  and  means, 
with  a  reasonable  prospect  of  success,  in 

developing  a  valuable  mine. 

United  States  v.  Houston  Bowman   et  al. ,  14  IBLA 
122  (Dec.  28,  1973) 

A  discovery  of  a  valuable  mineral  deposit 
may  be  lost  by  exhaustion  of  the  mineral 
deposit  or  by  relatively  permanent  changes 
in  other  conditions  which  make  it  unlikely 

that  the  deposit  could  be  extracted  and  mar- 
keted at  a  reasonable  profit. 

United  States  v.  Marvin  C. 
14  IBLA  152  (Jan.  11,  1974) 

Ramsey, et  al. 

To  constitute  a  discovery  on  a  lode  mining 
claim  there  must  be  an  exposure  on  the 
claim  of  a  lode  or  vein  bearing  mineral 
which  would  warrant  a  prudent  man  in  the 
further  expenditure  of  his  labor  and  means 
with  a  reasonable  prospect  of  success  in 
developing  a  valuable  mine. 

Evidence  of  mineralization  which  might  warrant 
further  exploration  work  within  a  claim 
rather  than  development  of  a  mine  is  not 
sufficient  to  constitute  a  discovery  of  a 
valuable  mineral  deposit. 

United  States  v.  Elmer  H.  Swanson,  14  IBLA  158 
(January  16,  1974)    81  I.D.  14 

. 
Where,  in  a  direct  proceeding  against  a  mining  claim 

the  Department  finds  no  discovery  has  been  made 
declares  the  claim  invalid,  an  application  for  mi 

ing  patent  based  on  the  Invalid  mining  claim  must 
be  rejected. 

A  discovery  exists  within  the  meaning  of  the  mining 
laws  when  a  locatable  mineral  deposit  has  been 
found  and  the  evidence  Is  of  such  a  character  that 

a  person  of  ordinary  prudence  would  be  justified  in 
the  further  expenditure  of  his  labor  and  means,  with 
a  reasonable  prospect  of  success  in  developing  a 
valuable  mine. 

Where  the  contestee  is  seeking  to  validate  a  group 

of  claims,  he  must  prove  that  a  valuable  mineral 

deposit  exists  on  each  Individual  claim.  A  show- 
ing that  all  the  claims  taken  as  a  group  satisfy 

the  requirements  of  discovery  is  not  sufficient. 

United  States  v.  Colonna  and  Company  of  Colorado, 
Inc.,  14  IBLA  220  (Jan.  24,  1974) 

Where  the  record  discloses  that  a  mining  claim 
was  located  for  rock  or  gravel  after  July  23, 
1955,  it  must  be  shown  that  such  material  is 
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uncommon  variety  of  rock  or  gravel  and  that  there 
has  been  a  discovery  of  a  valuable  mineral  de- 

posit . 

United  States  v.  Phyllis  Blenick  and  Harry 
Blenick,  14  IBLA  290  (Jan.  31,  1974) 

The  sale  of  permits  to  rock  hounds  to  collect 
stone  on  claimed  lands  is  not  a  mining  operation 
within  the  meaning  of  the  mining  law;  Income 
from  the  sale  of  such  permits  cannot  properly  be 
considered  in  determining  if  a  discovery  of  a 
valuable  mineral  deposit  has  been  made. 

United  States  v.  Eugene  Stevens,  14  IBLA  380 
(Feb.  21,  1974) 

Mining  claim  locations,  upon  which  no  discovery  of 
a  valuable  mineral  deposit  is  demonstrated  at  a 
hearing  following  due  process,  are  properly 
declared  null  and  void. 

United  States  v.  A.  F.  Anderson,  et  al.,  15  IBLA  123 
(Mar.  20,  1974) 

Discovery  of  a  valuable  mineral  deposit  has 
occurred  where  minerals  have  been  found  and 
the  evidence  is  of  such  a  character  that  a 

person  of  ordinary  prudence  would  be  justi- 
fied in  the  further  expenditure  of  his  labor 

and  means,  with  a  reasonable  prospect  of 
success.  In  developing  a  profitable  mine. 

united  States  v.  William  C.  King,  15  IBLA  210 
(Apr.  3,  1974) 

A  discovery  on  one  claim  does  not  validate  a  group 
of  claims  for  a  mining  claimant  must  show  a 
discovery  of  a  valuable,  locatable  mineral 
deposit  within  the  limits  of  each  claim. 

Where  a  mining  claimant  testifies  that  he 

performed  no  work  of  excavation  or  improve- 
ment on  the  claims,  took  samples  at  random 

which  he  could  not  tie  to  any  particular 
claim,  had  the  samples  assayed  but  introduced 
into  evidence  no  assay  certificates,  offered 
no  persuasive  evidence  as  to  marketability, 
and  where  his  testimony  leaves  the  impression 
that  he  was  never  on  many  of  the  claims,  it 
Is  reasonable  to  conclude  that  no  discovery 
was  made  on  any  of  the  claims. 

In  a  mining  contest  after  the  Government  has 
carried  its  burden  of  establishing  a  prima 
facie  case  that  there  has  been  no  discovery 
of  a  valuable  mineral  deposit,  the  claimant 
is  required  to  prove  by  a  preponderance  of 
the  evidence  that  his  claim  is  valid. 

United  States  v.  Merle  I.  Zwelfel.et  al. , 

No  discovery  of  a  valuable  mineral  deposit 
is  demonstrated  on  a  placer  mining  claim 
which  yields  small  amounts  of  gold  from  the 
bed  of  a  river  but  which  is  suitable  only 
for  recreation  mining  because  it  could 
never  be  expected  to  produce  an  economic 
return  in  any  way  commensurable  with  the 
labor  and  cost  involved  in  such  production. 

United  States  v.  Leslie  and  Maxine  Horn.  16  IBLA  211 
(July  8,  1974) 

A  qualifying  discovery  of  a  valuable  mineral 
deposit  may  be  lost  through  the  occurrence 
of  any  of  a  number  of  events,  including  physical 
loss  of  the  discovery,  the  loss  of  essential 

transportation  facilities,  exhaustion  of  the 
deposit,  or  loss  of  the  market  of  substantial 
duration  . 

The  cost  of  building  an  access  way  to  operate 
a  mine  and  remove  minerals  is  a  cost  of 

the  mining  operation  to  be  weighed  against 
anticipated  returns  from  a  proposed  mining 
venture  in  determining  whether  a  prudent 
man  would  undertake  development  with  a 

reasonable  prospect  of  success. 

In  order  to  make  a  prima  facie  case  of 
the  invalidity  of  a  mining  claim,  it 
is  not  necessary  that  the  contestant 

go  through  a  "shopping  list"  of  all 
possible  minerals  and  prove  that  each 
one,  or  each  possible  combination,  is 
insufficient  to  qualify  the  claim  where 
the  claimant  has  not  seriously  asserted 
that  he  has  made  a  discovery  of  a 

valuable  deposit  of  those  minerals. 

United  States  v.  Menzel  G.  Johnson, 

(July  10,  1974) 

To  constitute  a  discovery  upon  a  mining  claim 

there  must  be  physically  exposed  within  the 
limits  of  the  claim,  minerals  in  such  qual- 

ity and  quantity  to  warrant  a  prudent  man  in 

expending  his  labor  and  means,  with  a  reason- 
able prospect  of  success,  in  developing  a 

valuable  mine. 

United  States  v.  Herman  C.  Webb  and  Harold  C. 
16  IBLA  345  (Aug.  14,  1974) 

16  IBLA  74  (June  26,  1974) 

Once  the  government  makes  a  prima  facie  showing 
that  a  mining  claim  is  invalid,  the  claimant 
must  show  with  a  preponderance  of  the  evidence 
that  the  claim  is  valid. 

Mining  claims  for  uranium  are  properly  declared 
invalid  where  the  evidence  does  not  support 
the  existence  of  sufficient  mineralization 

to  prove  a  discovery  of  a  valuable  mineral 
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deposit  but,  ac  most,  would  only  warrant 
further  exploration  in  the  hope  of  making 
such  a  discovery. 

United  States  v.  James  P.  Rigg,  Jr.,  et  al . , 
16  IBLA  385  (Aug.  21,  1974) 

MINING  CLAIMS— Continued 

DISCOVERY  — Continued 

Generally  — Continued 
expenditure  of  his  labor  and  means,  with  a 
reasonable  prospect  of  success  in  developing 
a  valuable  mine. 

State  of  California, Dorla  Mining  and 

Engineering  Corporation,  et  al.,  United  States, 
Intervenor,  17  IBLA  380  (Oct.  31,  1974) 

To  constitute  a  discovery  upon  a  mining  claim 
there  must  be  physically  exposed  within  the 
limits  of  the  claim  minerals  in  such  quality 
and  quantity  to  warrant  a  prudent  man  in 

expending  his  labor  and  means,  with  a  reason- 
able prospect  of  success,  In  developing  a 

valuable  mine. 

Evidence  of  mineralization,  which  is  only 
sufficient  to  warrant  further  exploration, 
does  not  establish  a  discovery  of  a  valuable 
mineral  deposit  within  the  ambit  of  the 
United  States  mining  laws. 

Lnlted  States  v.  Blue  Bell  Gold  Mining  Company,  et  al. 
17  IBLA  182  (Sept.  16,  1974) 

Where  a  millsite  or  mining  claim  is  situated 
on  land  that  is  subsequently  withdrawn, 
the  validity  of  the  claim  must  be  tested 
as  of  the  date  of  the  withdrawal  as  well 
as  at  the  date  of  determination. 

To  constitute  a  valid  discovery  upon  a  placer 
mining  claim,  it  must  be  shown  that  minerals 
have  been  found  within  the  limits  of  the 
claim  in  such  quantity  and  of  such  quality 

as  to  warrant  a  prudent  man  in  the  expendi- 
ture of  his  labor  and  means,  with  a  reason- 
able prospect  of  success,  in  developing 

a  valuable  mine;  it  is  not  sufficient  that 
there  is  exposed  mineralization  which  merely 
gives  rise  to  a  hope  or  expectation  that 
a  valuable  mineral  deposit  may  be  found 
upon  further  exploration- 

United  States  v.  Leonard  Almgren  et  al., 
17  IBLA  295  (Sept.  30,  1974) 

Where  contestees  are  seeking  to  validate  a 

group  of  claims,  they  must  prove  that  a 
valuable  mineral  deposit  exists  on  each 
claim.   A  showing  that  all  the  claims 
taken  as  a  group  satisfy  the  requirements 
of  discovery  is  not  sufficient. 

Evidence  of  mineralization  which  might  warrant 
further  exploration  work  within  a  claim 
rather  than  development  of  a  mine  is  not 
sufficient  to  constitute  a  discovery  of  a 
valuable  mineral  deposit. 

There  has  not  been  a  discovery  of  feldspathic 
sands  suitable  for  use  in  making  glass  where, 
although  such  mineral  has  been  found  with 
the  limits  of  a  claim,  the  evidence  is  not 
of  such  a  character  that  a  person  of  ordinary 
prudence  would  be  Justified  in  the  further 

In  the  ekamination  of  a  mining  claim  to  deter- 
mine its  validity,  government  mineral  examiners 

need  only  to  examine  the  claim  to  verify  whether 
the  claimant  has  made  a  discovery;  they  are 

not  required  to  perform  discovery  work  or  to 

explore  beyond  the  claimant's  workings. 

It  is  only  the  intrinsic  value  of  the  raw  mineral 
exposed  or  removed  from  a  mining  claim  that 
Is  considered  in  a  validity  determination; 

value  added  to  the  mineral  by  reason  of  manu- 
facture or  design  must  be  disregarded. 

Where  a  mining  claim  is  worked  by  the  mineral 

claimant  on  a  "do  it  yourself"  basis,  the  value 
of  the  claimant's  labor  must  be  considered 
in  determining  whether  a  profitable  venture 
has  been  established. 

The  prudent  man  test  is  objective,  not  subjec- 
tive, and  is  not  met  by  alleging  that  the  min- 

eral claimant  derives  a  simple  livelihood  from 
his  one-man  operation  of  the  contested  and 
other  mining  claims. 

United  States  v.  Ken  Alexander  and  Kenneth  D. 
Alexander,  17  IBLA  421  (Nov.  4,  1974) 

Where  gold  values  ascertained  on  a  placer  mining 
claim  would  not  justify  a  prudent  man  in  the 
further  expenditure  of  labor  and  means  with  a 
reasonable  prospect  of  success  in  developing  a  valu- 

able mine,  it  is  proper  to  declare  the  claim  null 
and  void. 

Testimony  by  a  government  mineral  examiner  that  he 
examined  a  mining  claim  but  found  no  evidence  of 
a  valuable  mineral  deposit  is  sufficient  to 
establish  a  prima  facie  case  by  the  Government  of 
a  lack  of  discovery. 

In  a  government  mining  contest,  where  the  contestant 
made  a  prima  facie  showing  of  a  lack  of  discovery, 
the  burden  of  producing  preponderating  evidence  of 
the  existence  of  a  valuable  mineral  deposit  suf- 

ficient to  support  a  discovery  is  upon  the 
claimants. 

Whether  a  prudent  man  would  be  justified  in  the  fur- 
ther expenditure  of  labor  and  means  with  a 

reasonable  prospect  of  developing  a  valuable  mine 
on  a  mining  claim  does  not  depend  on  the  circum- 

stances of  the  Individual  mining  claimant.   The 
prudent  man  test  is  objective  not  subjective.   The 

fact  that  a  particular  mining  claimant  may  be 
willing  to  work  a  claim  for  a  meager  return  does 
not  warrant  the  conclusion  that  a  person  of  ordinary 
prudence  would  be  justified  in  attempting  the  same. 

United  States  v.  Loliet  K.  Heard,  et  al. ,  18  IBLA 
43  (Nov.  18,  1974) 
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Generally  — Continued 
The  prudent  man  test  Is  not  satisfied  when 

a  mining  claimant  fails  to  consider  labor 
costs  in  determining  whether  a  mining 
operation  has  a  reasonable  prospect  of 
success,  and  asserts  that  he  is  willing  to 
accept  a  meager  income  from  the  claims 
sufficient  to  satisfy  the  needs  of  a  one- 
man  retirement  project.   A  determination  of 
validity  cannot  rest  upon  such  subjective 
considerations,  but  only  upon  objective 
criteria. 

Where  a  contest  is  brought  on  an  application 
for  mining  patents  and  it  is  determined 
that  no  discovery  has  been  made  on  the  claims, 
the  necessary  result  of  this  determination 
is  that  the  mining  claims  are  invalid.   The 

Administrative  Law  Judge's  declaration  that 
the  claims  are  void  must  stand  and  the  patent 
application  must  be  rejected. 

United  States  v.  Jack  L.  Gardt 

(Dec.  30,  1974) 

18  IBLA  175 

Ge£l£gic_Inference 

Geologic  inferences  may  support  a  classification 
of  land  as  mineral  in  character;  however,  alone 

they  cannot  support  a  determination  under  the 
mining  laws  that  a  valid  discovery  of  a  valuable 
mineral  deposit  has  been  made  within  a  claim 
as  such  a  determination  must  be  based  upon  an 
actual  physical  exposure  of  a  mineral  deposit 
within  the  claim. 

MINING  CLAIMS —Con  t  inued 

DISCOVERY  — Continued 

Geologic_Inference  — Continued 

Geologic  inference  may  be  relied  upon  to 
establish  the  extent  and  potential  value  of 
a  particular  mineral  deposit  but  it  may  not 
be  relied  upon,  as  a  substitute  for  the 
actual  finding  of  a  mineral  deposit,  to 
establish  the  existence  of  the  deposit  within 
the  limits  of  a  designated  mining  claim; 
and,  where  a  vein  carrying  some  erratic  values 
in  mineralization  has  been  exposed  within 

the  limits  of  a  mining  claim,  but  the  ex- 
posed mineralization  does  not  constitute  a 

mineral  deposit  capable  of  development  and 
the  existence  of  such  a  deposit  In  the  vein 
within  the  limits  of  the  claim  can  only  be 

Inferred,  a  discovery,  within  the  meaning 

of  the  mining  laws,  has  not  been  shown  and 

an  application  for  patent  is  properly  re- 
jected and  the  claim  declared  null  and  void. 

United  States  v.  William  J.  Battels,  Sr.,  et  al. 
6  IBLA  124  (June  5,  1972) 

The  requirement  of  a  discovery  of  a  valuable 
mineral  deposit  is  not  met  by  geological 

inference,  the  "intrinsic  value"  of  the 
minerals  sampled,  proximity  to  patented 
claims,  or  delay  in  contesting  the  claims; 

instead,  there  must  be  a  showing  of  suf- 

ficient mineral  so  that  a  person  of  ordin- 
ary prudence  would  be  justified  in  the 

further  expenditure  of  his  labor  and 
means,  with  a  reasonable  prospect  of 
success,  in  developing  a  valuable  mine. 

United  States  v.  Hines  Gilbert  Gold  Mines  Company. 

1  IBLA  296  (Feb.  25,  1971) 

Geologic  inference  may  be  relied  upon  to 
establish  the  extent  and  potential  value 
of  a  particular  deposit,  but  it  may  not 
be  relied  upon  as  a  substitute  for  the 
actual  exposure  of  a  mineral  deposit, 
and  where  a  vein  carrying  some  erratic 
mineral  values  has  been  exposed  but  does 
not  disclose  a  mineral  deposit  capable 
of  development,  and  where  the  existence 
of  such  a  deposit  can  only  be  inferred, 
a  discovery  has  not  been  shown. 

Pnited  States  v.  Guns 1 ah t  Mining  Company, 
5  IBLA  62  (Mar.  I,  1972) 

United  States 
(Dec.    8,    1972) 

E.    Roy   Grlgg,    8   IBLA    331 79   I.D.    682 

Ceologic   inference   may   be   relied   upon   to 
establish    the  extent   and   potential    value 
of   a  mineral   deposit  which   has   been 
physically   exposed  within    the   iirai rs    jf 
the   claim. 

United  S tates  v.  Urban  Harenberg 
9  IBLA  77  (Jan.  16,  1973) 

To  establish  a  discovery  of  a  valuable  mineral 
deposit  within  a  mining  claim  there  itust  be 

an  actual  physical  exposure  of  ore  within 
the  boundaries  of  the  claiji  in  existence  at 

the  time  of  the  validity  determination;  mere 

geologic  inference  as  to  the  possible  exis- 
tence of  mineral  within  the  c:.aim  is  not 

sufficient. 

United  States 

(Jan.  29,  197: 

Zerwekh,  9  IBLA  172 

To  constitute  a  discovery  upon  a  lode  mining 
claim  there  must  be  a  discovery  on  the 
claim  of  a  lode  or  vein  bearing  mineral 
which  would  justify  a  prudent  man  in  the 
expenditure  of  his  labor  and  means,  with  a 
reasonable  prospect  of  success,  in  developing 
a  valuable  mine;  it  Is  not  sufficient  that 
there  is  only  a  showing  which  would  warrant 
further  exploration  in  the  hope  of  finding 
a  valuable  mineral  deposit. 

Geologic  inference  may  be  relied  upon  to 
establish  the  extent  and  potential  value 
of  a  particular  mineral  deposit,  but  it  may 
not  be  relied  upon  as  a  substitute  for  the 
actual  finding  of  a  mineral  deposit  within 
the  limits  of  a  mining  claim.   Even  if  it  could 
be  geologically  inferred  that  greater  values 
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of  copper  might  be  found  below  the  surfa
ce 

exposures  of  a  lode,  such  an  Infe
rence  would 

not  establish  a  discovery  in  the  abs
ence  of 

a  showing  of  the  physical  existence 
 of  such 

mineralization. 

United  States  v.  Vernon  W.  Clifton,  14  
IBLA  146 

(Jan.  9,  1974) 

Marketability 

Mining  claims  located  for  decomposed  granite  and 
building  stone  are  properly  declared  null  and 
void  where  the  evidence  supports  a  finding  that 
the  deposits  of  such  materials  are  common  vari- 

eties subject  to  the  act  of  July  23,    1955,   and  the 
prudent  man  test  of  a  discovery  of  a  valuable 
mineral  deposit,    as  complemented  by  the  mar- 

ketability test,   was  not  satisfied  as  of  that  time. 

United  States  v.,    Amos  D.   Robinette  et  al.  , 
A-31036  (Mar.    4,    1970) 

The  locatability  after  July  23,    1955,   of  a  material 
under  the  trade  name  of  decomposed  granite, 
actually  a  decomposition  of  common  gneiss  rock, 
allegedly  having  special  properties  not  found  in 
ordinary  sand  and  gravel  making  it  cohesive  and 
useful  as  a  binder  for  lawn  use  and  mixing  with 
other  substances  primarily  for  sub-base  con- 

struction purposes,   is  to  be  determined  by 
whether  it  is  a  common  variety  of  stone  rather 
than  a  common  variety  of  sand  and  gravel,   and  it 
is  properly  determined  to  be  a  common  variety  of 
stone  where  it  appears  that  the  material  occurs 
extensively  thoughout  the  area  and  elsewhere, 
and,   where  the  material  was  not  marketable 
prior  to  the  act  of  July  23,    1955,   there  was  not  a 
valuable  mineral  deposit  on  mining  claims  for 
such  material  within  the  meaning  of  the  mining 
laws  necessary  to  validate  the  claims  as  of  the 
date  of  the  act,    and  the  claims  are  properly 
declared  null  and  void. 

Building  stone  of  common  gneiss  rock  and  limestone 
useful  only  for  construction  work  for  walls, 
chimneys,    and  the  limestone  possibly  for  roofing 
granules  also,   having  no  special  and  distinct 
properties  for  such  purposes  are  common 
varieties  subject  to  the  act  of  July  23,    1955, 
removing  such  materials  from  location  under  the 
mining  laws,  and  mining  claims  located  for  such 
stone  prior  thereto  are  properly  held  to  be  in- 

valid for  lack  of  discovery  as  of  that  date  where 
at  the  most  only  nominal  sales  of  the  stone  were 
made  in  1947-1950  and  little  or  no  sales  were 
made  in  the  subsequent  period  until  July  23,    1955. 

United  States  v. _  Amos  D.   and  Lena  S.   Robinette, 
A-31133  (Mar.    4,    1970) 

MINING  CLAIMS— Con  t  inued 

DISCOVERY  —Continued 

Marketability  — Continued 

Mining  claims  located  prior  to  the  act  ol  July  23, 

1955,   allegedly  valuable  for  deposits  of  decom- 
posed granite  and  building  stone  are  properly 

declared  null  and  void  where  the  materials  are 
not  shown  to  have  any  special  properties  but  are 
common  varieties  subject  to  the  act,   and  were 
not  marketable  prior  to  that  time  because  of 
access  problems  and  the  general  lack  of  a  demand 
which  could  not  be  met  from  other  more  econom- 

ically feasible  sources. 

United  States  v.   Evelyn  T. 

(Mar.   4.    1970) 

Harding  et  al. ,   A-31138 

The  marketability  of  common  varieties  of  sand, 
gravel  or  stone  must  be  shown  as  of  the  date  of 
the  act  of  July  23,    1955,   in  order  to  sustain  min- 

ing claims  located  for  such  materials  prior  to 
that  time.     The  test  does  not  require  a  showing 
that  materials  have  actually  been  sold  at  a  profit 
as  of  that  time,   but  that  they  could  have  been; 
however,    in  an  area  such  as  the  Las  Vegas 
Valley  where  there  are  vast  quantities  of  sand 
and  gravel,  the  lack  of  sales  from  mining  claims 
raises  a  presumption  that  a  prudent  man  could 
not  market  the  materials  from  the  claims  and  the 
presumption  is  not  overcome  by  theoretical  and 
hypothetical  evidence  as  to  there  being  a  general 
market  for  such  materials. 

The  shewing  of  some  production  and  sales  of  sand 
and  gravel  from  1956  to  1960  on  two  adjoining 
claims  no  longer  owned  by  the  contestee  is  insuf- 

ficient by  itself  to  show  that  sand  and  gravel  from 
large  acreages  of  mining  claims  held  by  the  con- 

testee in  an  area  of  vast  sand  and  gravel  sources, 
some  closer  to  the  market  areas  than  the  contes- 

tee's  claims,   were  marketable  at  a  profit  as  of 

July  23,    1955,   when  such  deposits  were  removed 
from  location  under  the  mining  laws. 

United  States  v.   Clark  County  Gravel,   Rock  and 
Concrete  Company,   A-31025  (Mar.    27,    1970) 

To  satisfy  the  requirements  for  discovery  on  a 
placer  claim  located  for  common  varieties  of 
sand  and  gravel  before  July  23,    1955,   it  must  be 
shown  that  the  materials  within  the  limits  of  the 
claim  could  have  been  extracted,    removed  and 
marketed  at  a  profit  as  of  that  date;  and  where  the 
evidence  shows  that  there  is  an  abundant  supply 

of  similar  sand  and  gravel  in  the  area  of  the 
ciaim,   that  sand  and  gravel  was  being  produced 
and  sold  in  the  area  on  July  23,    1955,   and  that  no 

sand  and  gravel  had  been  or  was  being  marketed 
from  the  claim  on  July  23,    1955,  the  fact  that  at 
most  the  material  on  the  claim  was  suitable  for 
commercial  uses  and  theoretically  could  possibly 
have  been  marketed  at  a  profit  as  of  July  23,  1955, 
is  insufficient  to  show  that  material  from  the 

particular  claim  could  have  been  profitably  re- 
moved and  marketed  as  of  July  23,   1955,   and  the 

claim  is  properly  declared  null  and  void. 
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MINING  CLAIMS— Continued 

DISCOVERY  — Continued 

Marketab  il  it  y  — Con  t  inued 

To  satisfy  the  requirement  of  discovery  on  a  placer 
mining  claim  located  for  sand  and  gravel  prior  to 
July  23,    1955,   it  must  be  shown  that  the  deposit 
could  have  beer,  extracted,    removed,   and 
marketed  at  a  profit  as  of  that  date  and  not  as  of 
some  prospective  date  and  where  claimants  fail 
to  make  that  showing  the  claim  is  properly  de- 

clared null  and  void. 

United  States  v.   Ernest  Higbee  et   al , 
(Apr.    1,    1970) 

A-31063 

It  is  not  necessary  to  show  that  minerals  have 
actually  been  sold  in  order  to  satisfy  the  re- 

quirements of  discovery  on  a  placer  mining 
claim  located  for  deposits  of  clay  or  building 
stone  on  land  since  closed  to  mining  location,    but 
it  must  be  shown  that  the  material  on  the  claim 
could  have  been  extracted,    removed,   and  mar- 

keted at  a  profit  prior  to  the  time  that  the  land 
was  closed  to  operation  of  the  mining  laws. 

United  States  v.   Lester  E.   Martin  et  al .  ,   A-31050 
(Apr.    3,    1970) 

To  satisfy  the  requirement  that  deposits  of  minerals 
of  widespread  occurrence  be  "marketable"  it  is 
not  enough  that  they  are  only  theoretically  capable 
of  being  sold  but  it  must  be  shown  that  the  min- 

eral from  the  particular  deposit  could  have  been 
extracted,   sold,   and  marketed  at  a  profit. 

To  hold  that  a  mining  claim  located  for  a  common 
variety  of  sand  and  gravel  prior  to  July  23,    1955, 
must  be  perfected  by  a  discovery  (including  mar- 

ketability) made  before  that  date  is  not  to  give 
retrospective  application  to  the  act  of  July  23, 
1955,   which  bars  locations  thereafter  made  for 
common  varieties  of  sand  and  gravel. 

To  satisfy  the  requirement  of  discovery  on  a  placer 
mining  claim  located  for  sand  and  gravel  prior  to 
July  23,    1955,    it  must  be  shown  that  the  deposit 
could  have  been  extracted,    removed,   and  mar- 

keted at  a  profit  as  of  that  date  and  not  as  of  some 
prospective  date  and  where  claimants  fail  to  make 
that  showing  the  claim  is  properly  declared  null and  void. 

United  States  v.   J.   R.  Osborne  et  al. ,   A-31030 
(May  26,    1970)  77  I.  D.  83 

If  deposits  of  flagstone  in  mining  claims  are  not 
shown  to  have  been  marketable  as  of  the  time  the 
lands  in  the  claims  were  condemned  for  use  by 
the  United  States  Navy  as  a  gunnery  range,   there 
was  not  a  valid  discovery  of  a  valuable  mineral 
deposit  of  such  stone  as  required  to  validate  the 
claims  at  that  time. 

United  States  v.   Ray  L.   Steven  et  al . ,   A-31052 
(May  13,    1970) 

To  satisfy  the  requirements  for  discovery  on  a  plac- 
er mining  claim  located  for  common  varieties  of 

sand  and  gravel  before  July  23,    1955,   it  must  be 
shown  that  the  materials  within  the  limits  of  the 
claim  could  have  been  extracted,   removed,   and 
marketed  at  a  profit  as  of  that  date;  and  where  the 
evidence  shows  that  there  is  an  abundant  supply  of 
similar  sand  and  gravel  in  the  area  of  the  claim, 
that  sand  and  gravel  was  being  produced  and  sold 
in  the  area  on  July  23,    1955,   and  that  no  sand  and 
gravel  had  been  or  was  being  marketed  from  the 
claim  as  of  that  date,  the  fact  that  the  material  on 
the  claim    is  sufficient  both  as  to  quantity  and 
quality,   as  is  the  abundant  supply  of  similar  ma- 

terial found  in  the  area,   and  the  fact  that  11,  607 
yards  of  material  were  taken  from  the  claim  free 
of  charge  by  two  construction  companies  in  1961 
for  use  as  fill  in  the  construction  of  a  road  in 
1961,   are  insufficient  to  show  that  material 
from  this  particular  claim  could  have  been  prof- 

itably removed  and  marketed  on  July  23,    1955, 
and  the  claim  is  properly  declared  null  and  void. 

The  "marketability  rule"  which  was  formulated  by 
the  Department  and  judicially  approved  is  not 
such  a  rule  as  is  required  to  be  published  in  the 
Federal  Register  in  accordance  with  the  Admin- 

istrative Procedure  Act. 

United   States  v.   William  A.   McCall  and   R.   J. 
Kaltenborn.   1   IBLA  115    (Nov.    25,    1970) 

The  Government,   in  establishing  its  prima  facie 
case  that  there  has  not  been  a  discovery  of  a  val- 

uable mineral  deposit,   is  not  required  to  prove 
the  lack  of  any  economic  value  by  surveying  all 
market  possibilities. 

Where  the  Government  has  presented  a  prima  facie 
case  that  there  has  not  been  a  discovery  of  a  val- 

uable mineral  deposit,  the  mining  claimants  then 
have  the  burden  of  proving  by  a  preponderance  of 
the  evidence  that  there  was  a  discovery  of  a  val- 

uable mineral  composed  of  commonly  found  min-» 
erals  which  could  have  been  marketed  at  a  profit 
before  the  land  was  withdrawn  from  appropriatior 
under  the  mining  laws. 

Findings  by  a  hearing  examiner  in  a  mining  contest 
that  the  marketability  test  was  not  satisfied  as  to 
building  stone  and  a  pumicite-like  material  prior 
to  a  withdrawal  of  the  land  will  not  be  disturbed 
where  the  factual  conclusions  could  be  deduced 
from  testimony  at  the  hearing. 

United   States  v.    William  D.    Pulliam, 
1   IBLA  143    (Dec.    8,    1970) 

et   al. 
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A  mining  claim  located  for  sand  and  gravel  prior 
to  July  23,    1955,   is  properly  held  to  be  null  and 
void  where  it  is  not  shown  that  material  from  the 
claim  could  have  been  profitably  extracted,    re- 

moved and  marketed  at  that  date. 

United   States  v.   Nell   Stevart.   et   al.,   1   IBLA  161 
(Dec.    9,   1970) 

To  satisfy  the  requirements  for  discovery  on  a 
placer  mining  claim  located  for  a  common 
variety  of  pumiceous  material  before  July  23, 

1955,  it  must  by  shown  that  the  exposed  mate- 
rial could  have  been  removed  and  marketed  at  a 

profit  on  that  date,   as  well  as  at  the  present 
time;    where  such  a  showing  is  not  made,  the 
claim  is  properly  declared  null  and  void. 

Where  it  appears  that  some  material  was  removed, 
from  a  mining  claim  and  marketed  prior  to  July 
23.   1955,  but  it  also  appears  that  the  market 
for  such  material  terminated  before  that  date, 
and  where  there  is  no  positive  evidence  of  the 
removal  thereafter  of  any  significant  quantity 
of  material  from  the  claim  for  purposes  other 
than  fill  material,   it  is  properly  concluded  that 
the  material  was  not  marketable  on  July  23, 
1955. 

United  States  v.    Paul  M.    Thomas  et  al.  , 

MINING  CLAIMS— Continued 

1  IBLA  209  <Jan.    12,    1971) 78  I.  D.    5 

To  satisfy  the  requirements  for  discovery  on  a  plac- 
er mining  claim  located  for  common  varieties  of 

sand  and  grayel  before  July  23,    1955,   it  must  be 
shown  that  the  materials  within  the  limits  of  the 
claim  could  have  been  extracted,    removed,    and 

marketed  at  a  profit  as  of    that  date.     Where  the 
evidence  shows  that  there  is  an  abundant  supplyof 
similar  sand  and  gravel  in  the  area  of  the  claim, 
that  sand  and  gravel  was  being  produced  and  sold 
in  the  area  on  July  23.    1955.    ar.d  that  no  sand  and 
gravel  had  been  or  was  being  marketed  from  the 
claim  as  of  that  date,    the  fact  that  the  material  on 
the  claim  is  sufficient  both  as  to  quantity  and 

quality,   as  is  the  abundant  supply  of  similar  ma- 
terial found  irvthe  area,    is  insufficient  to  show 

that  material  from  this  particular  claim  could 
have  been  profitably  removed  and  marketed  on 
July  23,    1955,   and  the  claim  is  properly  declared 
null  and  void. 

To  satisfy  the  requirement  that  deposits  of  minerals 

of  widespread  occurrence  be  "marketable"  it  is 
not  enough  that  they  are  only  theoretically  capable 
of  being  sold  but  it  must  be  shown  that  the 
mineral  from  the  particular  deposit  could  have 
been  extracted,    sold,   and  marketed  at  a  profit. 

DISCOVERY  —Continued 

lfarketabi.li.tv  — Cont  inued 

To  hold  that  a  mining  claim  located  for  a  common 
variety  of  sand  and  gravel  prior  to  July  23,    1955, 
must  be  perfected  by  a  discovery  (including  mar- 

ketability) made  before  that  date  is  not  to  give 
retrospective  application  to  the  act  of  July  23, 
1955,   which  bars  locations  thereafter  made  for 
common  varieties  of  sand  and  gravel. 

To  satisfy  the  requirements  of  discovery  on  a  placer 
mining  claim  located  for  sand  and  gravel  prior  to 
July  23,    1955,    it  must  be  shown  that  the  deposit 
could  have  been  extracted,   removed,   and  mar- 

keted at  a  profit  as  of  that  date  and  not  as  of  some 
prospective  date  and  where  claimants  fail  to  make 
such  a  showing  the  claim  is  properly  declared 
null  and  void. 

United  States  v.  William  A.  McCall,  Sr.  .  The 

Dredge  Corporation,  Estate  of  Olaf  H.  Nelson. 
Deceased,  Small  Tract  Applicants  Association, 

Intervenor.    2  IBLA  64  ("Mar.    22,    19771 78  I.  D.  7  1 

In  order  to  sustain  a  placer  mining  claim  located  for 
gypsum,  it  must  be  shown  that  the  gypsum  within 
the  limits  of  the  claim  could  have  been  extracted, 
removed,  and  marketed  at  a  profit  when  the  lands 
embracing  the  claim  were  withdrawn  as  part  of  a 
military  reservation. 

The  requirement  that  deposits  of  gypsum  be  market- 
able at  a  profit  prior  to  the  withdrawal  of  the 

lands  embracing  the  claim  has  not  been  satisfied 
where  it  is  clear  that  no  open  market  for  the  pro- 

duct existed,    no  mining  operations  had  been  con- 
ducted on  the  claim,    no  sales  of  gypsum  had  been 

made,   and  no  effort  to  establish  a  market  for 
these  specific  gypsum  deposits  had  been  made  by 
the  claimants  prior  to  the  date  of  the  withdrawal. 

United  States  v.    Albert  B.    Bartlett  et  al.  , 
2  IBLA  274  (May   13,    1971)  78  I.  D.    173 

To  satisfy  the   requirements  for  discovery  on  a 
placer  claim  located  for  common  varieties  of 
sand  and  gravel  before  July  23,    1955,    it  must 
be  shown  that  the  materials  within  the  limits  of 
the  claim  could  have  been  extracted,    removed, 
and  marketed  at  a  profit  as  of  that  date.      Where 
the  evidence  shows  that  there  is  an  abundant 

supply  of  similar  sand  and  gravel  in  the  area  of 
the  claim,    that  sand  and  gravei  was  being  pro- 

duced and  sold  in  the  area  on  July  23,    1955,    and 
that  no  sand  and  gravel  had  been  or  was  being 
marketed  from  the  claim  on  July  23,    1955,    the 
fact  that  the  material  on  the  claim  is  sufficient, 
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both  as  to  quantity  and  quality,    as  is  the  abundant 
supply  of  similar  material  in  the  area,    is  insuffi- 

cient to  show  that  material  from  the  particular 
claim  could  have  been  profitably  removed  and 
marketed  as  of  Jul/  23,    1955,  and  the  claim  is 
properly  declared  null  and  void. 

To  satisfy  the  marketability  test  for  minerals  of 
widespread  occurrence  it  is  not  enough  to  show 
that  there  is  a  general  demand  for  the  type  of 
material  in  question,  but  it  must  be  shown  that 
the  mineral  from  the  particular  deposit  could 
have  been  extracted,  sold,  and  marketed  at  a 

profit. 

To  satisfy  the  requirement  of  discovery  on  a  placer 
mining  claim  located  for  sand  and  gravel  prior  to 
July  23,    1955, it  must  be  shown  that  the  deposit 
could  have  been  extracted,    removed,    and  mar- 

keted at  a  profit  as  of  that  date  and  not  as  of 
some  prospective  date;  where  claimants  fail  to 
make  that  showing,  the  claim  is  properly  declared 
null  and  void. 

MINING  CLAIMS —Continued 

DISCOVERY  —Continued 

torketabllltv  — Cont  inued 

The  Government  may  raise  a  presumption  that  the 
material  on  the  claim  could  not  be  extracted 

and  marketed  at  a  profit  by  Introducing  evi- 
dence that  claimant  has  done  nothing  toward 

the  development  of  the  claim. 

In  order  to  satisfy  the  requirements  for  dis- 
covery of  a  mining  claim  located  for  common 

varieties  of  sand  and  gravel  prior  to  July  23, 

1955,  it  must  be  shown  the  materials  could 
have  been  extracted,  removed,  and  marketed  at 

a  profit  prior  to  that  date.  Where  a  mining 
claimant  fails  to  prove  by  a  preponderance  of 
the  evidence  that  the  materials  from  his 

claim  could  have  been  extracted,  removed,  and 
marketed  at  a  profit  prior  to  that  date,  the 

claim  Is  properly  declared  null  and  void  for 

the  lack  of  a  timely  discovery  of  a  valuable 
mineral  deposit. 

The  holding  of  a  mining  claim  as  a  reserve  for 

a  prospective  market  does  not  impart  validity to  the  claim. 

United  States  v.  Nell  Stewart, 
(Feb.  28,  1972) 

5  IBLA  39 

79  I.D.  27 

United  States  v.  Clear  Gravel  Enterprises,  Inc. 

2  IBLA  285  (May  20,  1971) 

To  satisfy  the  requirements  for  discovery  on 
placer  claims  located  for  common  varieties 
of  sand  and  gravel  before  July  23,  1955, 
It  must  be  shown  that  the  materials  within 
the  limits  of  the  claim  could  h.ive  been 

extracted,  removed,  and  marketed  at  a 

profit  as  of  that  date.   Where  the  evi- 
dence shows  that  there  Is  an  abundant 

supply  of  similar  sand  and  gravel  In  the 
area  of  the  claim,  and  that  no  sand  and 
gravel  had  been  or  was  being  marketed 

from  the  claim  on  July  23,  1955,  the 
fact  that  the  material  on  the  claim  Is 
sufficient,  both  as  to  quantity  and 

quality,  as  Is  the  abundant  supply  of 
similar  material  in  the  area,  is 

Inadequate  to  show  that  material  from 
Che  particular  claim  could  have  been 
profitably  removed  and  marketed  as  of 
July  23,  1955,  nnd  the  claim  Is  properly 
declared  null  and  void. 

To  satisfy  the  requirements  of  discovery 
on  placer  mining  claims  located  for 
sand  and  gravel  prior  to  July  23,  1955, 
It  must  be  shown  that  the  deposits  could 
have  been  extracted,  removed,  and 
marketed  at  a  profit  as  of  that  date 
and  not  as  of  some  prospective  date; 
where  claimant  falls  to  make  that  show- 

ing, the  claims  are  properly  declared 
null  and  void. 

United  States  v.  Isbell  Construction  Company, 

ZHfBLA  205  (Dec.  30,' "19  71)  73  I.D.  385 

If  It  is  shown  as  to  a  number  of  claims  located 

for  jrynsite,  and  for  which  applications  for 
patent  have  been  filed,  that  the  amount  of 
deposits  on  the  claims  is  excessivelv  lar«>e 
in  relation  to  the  market  that  exists, 
only  those  claims  can  be  found  valid  from 
which  production  would  most  feasiblv  meet 
the  market  demand  and  have  a  reasonable 
prospect  of  success:  the  remaining  claims 
must  be  held  invalid  for  lack  of  discovery. 

United  States  v.  Henrietta  Bunkowskl  and  Andrew 

Julius  Hunkowskl.  5  IBLA  102  (?!ar.  7,  197?) 
79  I.D.  43 

In  order  to  satisfy  the  requirements  of  a 
discovery  on  a  placer  mining  claim  located 
for  a  deposit  of  a  tuffaceous  mineral,  it 

must  be  shown  that  the  deposit  can  be 
extracted,  removed  and  marketed  at  a  profit. 

United  States  of  America  v.  California  Soylald 
Products,  Inc.,  5  IBLA  179  (Mar.  15,  1972) 

Although  a  deposit  of  dolomite  may  be  con- 
sidered an  uncommon  variety  within  section 

3  of  the  Act  of  July  23,  1955,  if  suitable 
for  metallurgical  use,  the  prudent  man  test 
of  Castle  v.  Womble,  as  complemented  by  the 

"marketability  at  a  profit"  test,  must  be 
satisfied  to  sustain  a  placer  mining  claim 
for  the  deposit. 

If  a  deposit  of  dolomite  is  locatable  under 
the  mining  laws  only  because  it  can  be 
used  for  metallurgical  and  other  uses  for 

which  common  varieties  of  sand,  stone, 

gravel,  etc.  cannot  be  used  and  has  no 

property  giving  it  a  special  and  distinct 
value  otherwise,  the  sales  of  the  dolomite 
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for  purposes  for  which  common  varieties 
of  materials  can  be  used  cannot  be  con- 

sidered to  establish  the  marketability  at 

a  profit  and  value  of  the  deposit  for  the 
metallurgical  and  other  uncommon  variety 

The  marketability  test  of  discovery  is  not  satisfied 

by  speculation  that  there  might  be'  a  market  at  som« future  date. 

United  States  v.  Glen  S.  Gunn. et  al. 

(Sept.  15,  1972) 

7  IBLA  237 79  I.D.  588 

In  a  Government  contest  against  a  mining 
claim  where  the  Government  has  shown 

that  the  small  market  for  dolomite  use- 
ful for  metallurgical  purposes  is  being 

met  by  more  competitive  sources  than  the 
claim,  the  contestee  then  has  the  burden 
of  proof  to  show  by  a  preponderance  of 
the  evidence  that  the  dolomite  could  be 

marketed  at  a  profit  for  such  purposes. 

United  States  v. 

(May  in,  l¥/2) 

Richard  M.  Lease,  6  IBLA  11    79  I.D.  379 

To  satisfy  the  requirements  for  discoverv 
on  a  placer  mining  claim  located  for 
common  varieties  of  sand  and  gravel  be- 

fore July  23,  1955,  it  must  be  shown 
that  the  materials  within  the  limits  of 
the  claim  could  have  been  extracted,  re- 

moved, and  marketed  at  a  profit  as  of 
that  date.   Where  the  evidence  shows 
that  there  is  an  abundant  supply  of  sim- 

ilar sand  and  gravel  in  the  area  of  the 
claim,  that  sand  and  gravel  was  being 
produced  and  sold  in  the  area  on  July  23, 
1955,  but  that  no  sand  and  gravel  had 
been  or  was  being  marketed  from  the  claim 
as  of  that  date,  the  fact  that  the  materi- 

al on  the  claim  is  similar  both  as  to  quan- 

tity and  quality  with  the  abundant  supply 
of  similar  material  found  in  the  area  is 
insufficient  to  show  that  material  from 
this  particular  claim  could  have  been 
profitably  removed  and  marketed  on  or 
before  July  23,  1955,  and  the  claim  is 
properly  declared  null  and  void. 

To  hold  that  a  mlnlne  claim  located  for  a 

common  variety  of  sand  and  gravel  prior 
to  July  23,  1955,  must  be  perfected  bv 
a  discovery  (including  marketability) 
made  before  that  date  is  not  to  give  re- 

trospective application  to  the  Act  of 
July  23,  1955,  which  bars  locations 
thereafter  made  for  common  varieties  of 
sand  and  gravel . 

United  States  v.  The  Dredge  Corporation, 
7  IBLA  136  (Aug.  25,  1972) 

The  marketability  test,  as  developed  by  this  Depart- 
ment and  approved  by  the  courts,  is  a  complement  to 

the  prudent  man  test  of  discovery  of  a  valuable 

mineral  deposit  under  the  mining  laws,  and  publica- 
tion of  the  test  in  the  Federal  Register  is  not  a 

prerequisite  to  its  validity. 

The  marketability  test  of  discovery  of  a  valuable 
mineral  deposit  under  the  mining  laws  does  not 

violate  due  process  of  law  as  being  unconstitu- 
tionally vague,  or  as  being  unlawful  administrative 

legislation. 

Since  Congress  withdrew  common  varieties  of 
sand  and  gravel  from  location  under  the 
mining  laws  by  the  Act  of  July  23,  1955, 

30  U.S.C.  §  611  (1970),  it  is  incumbent 
upon  one  who  located  a  claim  prior  thereto 
to  show  that  all  the  requirements  for  a 
discovery  —  including  that  the  materials 
could  have  been  extracted,  removed,  and 
marketed  at  a  profit  —  had  been  met  by 
that  date. 

The  fact  that  nothing  is  done  toward  the  devel- 
opment of  a  mining  claim  after  its  location 

may  raise  a  presumption  that  the  market  value 
of  the  minerals  found  therein  was  not  suffi- 

cient to  justify  the  expenditure  required  to 
extract  and  market  them. 

The  holding  of  a  mining  claim  as  a  reserve  of 

sand  and  gravel  for  future  development  with- 
out present  marketability  does  not  impart 

validity  to  the  claim. 

United  States  v.  Lloyd  O'Callaghan.  S 8  IBLA  324  (Dec.  8,  1972) 
et  al. 

9  I.D.  689 

The  test  of  marketability,  I.e.,  whether  the 
minerals  for  which  discovery  is  claimed 
are  present  in  such  quantity  and  are  of 
such  quality  that  they  can  be  extracted, 
removed,  and  marketed  at  a  profit,  applies 
also  to  minerals  of  intrinsic  value.   A 
locator  need  not  produce  proof  positive 

that  the  deposit  on  his  claim  could  sup- 
port a  profitable  mining  operation,  but 

the  nucleus  of  value  which  sustains  a  dis- 
covery must  be  such  that  with  actual 

mining  operations  under  proper  management 
a  profitable  venture  may  reasonably  be 

expected  to  result. 

The  prudent  man  test  is  not  satisfied  when 
a  mining  claimant  asserts  that  she  is 
willing  to  accept  a  meager  income  from 
the  claims  which,  though  inadequate  to 

support  a  commercial  mining  venture, 
would,  in  her  opinion,  satisfy  the  needs 

of  a  small  miner  on  a  "do  it  yourself" 
basis.  The  test  is  objective,  not  sub- 

jective. 
United  States  v.  Nettie  G.  Harper. 
8  IBLA  357  (Dec.  12,  1972) 

To  satisfy  the  requirements  for  discovery  on 
a  placer  mining  claim  located  for  common 
varieties  of  sand  and  gravel  before  July  23, 
1955,  it  must  be  shown  that  the  materials 

within  the  limits  of  the  claim,  by  reason 
of  accessibility,  bona  fides  in  development, 
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proximity  to  market,  existence  of  present 
demand,  and  other  factors,  could  have  been 
extracted,  removed,  and  marketed  at  a  profit 
as  of  that  date. 

The  Government  may  raise  a  presumption  that 
the  material  on  mining  claims  could  not  be 

extracted  and  marketed  at  a  profit  by  intro- 
ducing evidence  that  the  claimant  has  done 

nothing  to  develop  the  claim. 

United  States  v.  Humboldt  Placer  Mining 
Company  and  Del  De 
(Dec.  20,  1972) 

8  IBLA  407 

79  I.D.  709 

Mere  speculation  that  a  market  for  stone  may 
be  developed  does  not  satisfy  the  prudent 

man-marketability  test  of  discovery  of  a 
valuable  mineral  deposit. 

The  profitable  marketability  of  uncommon  vari- 
eties of  stone  within  a  mining  claim  located 

after  the  Surface  Resources  Act  of  July  23, 
1955,  must  be  established  independently  of 
sales  of  common  varieties  of  stone  within 
the  claim. 

A  contention  that  lack  of  title  to  mining 
claims  prevents  production  and  sales  of 
stone  from  the  claims  does  not  relieve  a 

claimant  of  his  burden  of  showing  evidence 
more  reliable  than  mere  statements  of  pro- 

posed operations  and  proposed  marketing 
efforts  to  establish  that  stone  can  be 
marketed  profitably  from  the  mining  claims. 

DISCOVERY  —Continued 

Mark^tabili tv  — Cont  inued 

A  placer  mining  claim  located  for  a  common 
variety  sand  and  gravel  prior  to  July  23, 
1955,  from  which  claim  mineral  material  was 

extracted,  removed  and  marketed  at  a  profit 
on  that  date,  and  which  mineral  material 
could  have  participated  in  the  same  market 
without  interrruption  to  the  present  time, 
is  properly  declared  to  be  a  valid  minino 
claim. 

To  satisfy  the  requirements  of  a  discovery 
on  a  placer  mining  claim  located  for  sand 
and  gravel  prior  to  July  23,  1955,  it  must 
be  shown  that  the  deposit  could  have  been 
extracted,  removed,  and  marketed  at  a 

profit  as  of  that  date  and  not  as  of  some 
prospective  date,  and  where  claimants  fail 
to  make  such  a  showinp  the  claim  is  prop- 

erly declared  null  and  void. 

United  States  v.  Charleston  Stone  Products, 
Inc.  ,  9  IBLA  94  (Jan.  18,  1973) 

l.i  oreer  to  satisfy  the  requi  rements  for  dis- 
covery or  mining  claim  located  for  a  common 

variety  of  limestone  prior  to  July  23,  195r> 
it  must  be  shown  that  the  material  could  h.iv 

been  extracted,  removed,  and  marketed  .it  a 
profit    prior    to    that    date. 

United   States   v.    W.    C^.    Niekol    and   Eva   Rose   Nil 

9    IBLA    117    (Jan".    23",    19~73)~~" 

United   States   v.    Cascade   Ornamental   Building 
Stone.    Inc..    et   al.,    8   IBLA  447    (Dec.    29,    1972) 

favorable   showing  of   bona    fidf 

recognized  as   one   of    the    facte 

de 
opment ch  can  sen 

a  mineral to  demonstrate  the  marketability  of  a 

from  a  particular  deposit,  but  development  is  not 

a  requirement  of  the  lav:  and  the  fact  of  develop- 
ment or  nondevelopment  is  merely  evidentiary,  the 

test  being  whether  the  present  capability  of  prof- 
itably extracting  the  mineral  exists,  and,  where 

location  was  barred  after  a  given  date,  whether 

the' mineral  could  have  been  extracted  and  removed 
profitably  prior  to  the  critical  date. 

United  States  v.  Urban  Harenberg 
(Jan.  1.6,  1973) 

To  satisfy  the  requirements  for  discovery  on 
a  placer  mining  claim  located  for  a  common 
variety  of  sard  and  gravel  prior  to 
July  23,  1955,  it  must  be  shown  that  the 
exposed  material  could  have  been  extracted, 
removed  and  marketed  at  a  profit  on  that 
date,  and  further  that  the  market  for  the 
material  from  the  claim  has  continued  with- 

out substantial  interruption  to  the  present 

time;  where  such  a  showing  is  made,  a 
contest  against  that  claim  is  properly 
dismissed. 

fhe  sale  of  minor  quantities  o 
at  a  profit,  or  the  disposal 

stantial  quantities  of  mater 

profit,  does  not  demonstrate 
tence  of  a  market  for  the  ma 
ficient  to  establish  the  dis 

a  valuable  mineral  deposit, 
where  the  claim  is  a  placer 
for  common  bui Uing  stone,  i 
shown  that  the  land  was  ente 

was  chiefly  valuable  for  bui 
stone  prior  to  the  time  when 
common  varieties  were  closed 

tlon  by  the  Act  of  luly  23, 

United  States  y.  Ac 
(Jan  29,  1973) 

F.dwards  . 

It  is  the  obligation  of  a  mineral  claimant  to 
maintain  adequate  business  records  or  other 

means  of  proof  to  support  his  contentions 
as  to  sales  and  marketability  at  a  profit 
of  the  mineral  material  in  his  claim. 

United  States  v.  Herb  Penrose,  10  IBLA  33? 

(May  1,  1973) 

The  marketability  test  of  discovery  is  appli- 
cable to  all  minerals,  including  intrinsi- 
cally valuable  minerals. 
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The  fact  Chat  alumina,  the  raw  material  from 
which  aluminum  is  produced,  is  present  in 
the  area  of  a  group  of  mining  claims  does 

not  satisfy  the  marketability  test  of  dis- 
covery when  there  is  no  known  process  by 

which  aluminum  may  be  extracted  from  the 

particular  alumina-bearing  mineral  com- 
pounds on  a  profitable  basis. 

United  States  v.  Merle  I.  Zweifel  et  al .  , 
11  IBLA  53  (May  29,  1973)       80  i.n.  323 

Mining  claims  located  for  material  which  is 

principally  valuable  as  common  fill  to 
bring  low  ground  up  to  grade  or  to  serve 
as  base  material  for  roads,  airport  runways, 

building  foundations,  and  the  like,  have 
never  been  valid  under  the  mining  law,  and 

evidence  of  profitable  sales  for  such  pur- 
poses can  not  validate  such  a  claim. 

In  a  contest  of  the  validity  of  a  mining 

claim,  located  for  a    common  variety  of 
mineral  prior  to  July  23,  1955,  the 
absence  of  any  development  of  the  clain 

or  any  sales  of  the  minerals  for  legiti- 
mate purposes  may  raise  a  presumption 

that  the  value  of  the  minerals  was  not 

then  sufficient  to  justify  the  cost  of 
their  extraction,  processing  and  delivery 

in  competition  with  other  available  sup- 
plies, and  the  failure  of  the  contestee 

to  rebut  such  a  presumption  by  credible 
evidence  showing  that  the  materials  could 
have  been  extracted  and  marketed  at  a 

profit  will  support  a  holding  that  the 
claim  is  invalid. 

United  States  v.  Urban  Harenberg  et  al. ,  11  IBLA 
153  (June  14,  1973) 

In  applying  the  prudent-man  test  a  critical 
factor  to  be  considered,  especially  in 
the  case  of  widespread  nonmetallic  mineral, 
is  whether  the  claimed  material  is  market- 

able.  To  establish  the  marketability  of  a 
widespread  nonmetallic  mineral  a  contestee 

must  show  that  by  reason  of  accessibility, 
bona  fides  in  development,  proximity  to 
market,  existence  of  present  demand,  and 
other  factors,  the  deposit  is  of  such 
value  that  it  can  be  mined,  removed  and 
disposed  of  at  a  profit. 

MINING  CLAIMS— Continued 

DISCOVERY  —Continued 

Market  ability  — Cont  inued 

prima  facie  case  of  nonmarketability ,  and  the 
contestee  only  testifies  that  he  made  sales  but 
fails  to  buttress  that  testimony  with  specific 

data  as  to  the  sales  or  provide  corroborating 
evidence  thereof,  he  will  be  deemed  to  have 
failed  in  his  burden  of  proof. 

To  satisfy  the  requirements  for  discovery  on  a 
placer  mining  claim  located  for  common  varieties 
of  sand  and  gravel  before  July  23,  1955,  it  must 
be  shown  that  the  materials  within  the  limits  of 
the  claim,  by  reason  of  accessibility,  bona  fides 
in  development,  proximity  to  market,  existence 
of  present  demand,  and  other  factors,  could  have 
been  extracted,  removed,  and  marketed  at  a  profit 
as  of  that  date.   Where  a  claimant  fails  to  make 
such  a  showing,  the  claim  is  properly  declared 
null  and  void. 

United  States  v.  Lee  Chartrand  et  al.  ,  11  IBLA 

80  T.5.  408 
194  (June  25,  1973) 

Whoro  a  prima  facie  case  rests  upon  the  establish- 
ment of  a  negative  fact,  but  the  other  party  has 

peculiar  knowledge  or  control  of  the  evidence  as 
to  such  matter,  the  burden  rests  upon  him  to 
produce  such  evidence  of  sufficient  weight  and 
credibility,  and  failing,  the  negative  will  be 

presumed  to  have  been  established.   This  prin- 
ciple applies  in  a  mining  claim  contest  to  the 

extent  that  where  the  Government  has  made  a 

United  States J.  L. 

Lock, 

1973) 
12  IBLA  393  (Aug.  28, 80  I.D.  571 

To  satisfy  the  requirements  for  discovery  on  a  min- 
ing claim  located  for  a  common  variety  of  stone 

prior  to  July  23,  1955,  it  must  be  shown  that  the 
exposed  material  could  have  been  extracted,  removed 
and  marketed  at  a  profit  on  that  date,  and  further 
that  the  market  for  the  material  from  the  claim 
has  continued  without  substantial  interruption  to 
the  present  time. 

United  States  v.  Estella  M.  Kincanon  and  David  L. 
Kincanon,  13  IBLA  165  (Sept.  26,  1973) 

Where  the  claimant  shows  the  presence  of  some  gold 
within  mining  claims,  but  does  not  prove  by  a  pre- 

ponderance of  the  evidence  that  a  person  of  ordi- 
nary prudence  would  be  Justified  in  the  further 

expenditure  of  his  labor  and  means  with  a  reason- 
able prospect  of  success  in  developing  a  valuable 

mine,  his  claim  is  invalid  for  lack  of  discovery. 

United  States  v.  Bradlaner  Enterprises,  Inc.  (D/B/A) , 

Bradlaner  Corporation,  13  IBLA  184  (Sept.  27,  1973) 

In  a  contest  of  the  validity  of  a  mining  claim  located 
for  a  common  variety  of  mineral  prior  to  July  23, 
1955,  the  absence  of  any  development  of  the  claim 

or  any  sales  of  the  minerals  may  raise  a  presumption 
that  the  market  value  of  the  minerals  was  not  suf- 

ficient to  justify  the  cost  of  their  extraction, 

processing  and  delivery.   However,  this  presumption 
may  be  overcome  by  credible  evidence  showing  that 
the  materials  could  have  been  extracted,  removed 
and  marketed  at  a  profit. 

In  a  government  contest  of  the  validity  of  a  mining 
claim,  a  showing  which  merely  establishes  that  a 
given  market  is  receiving  an  adequate  supply  of  the 
mineral  in  question  to  meet  the  demand  is  an  insuf- 

ficient basis  upon  which  to  rest  a  conclusion  that 
minerals  from  the  contested  claim  are  not  market- 

able at  a  profit. 

The  marketability  test  requires  the  claimant  to  demon- 
strate that  the  mineral  from  his  specific  claim  is 



613 

MINING  CLAIMS—Continued ■  n     ■         ■ 
DISCOVERY  —Continued 

Harke  tabjLUtv  — Con  t  inued 

capable  of  meeting  the  requirements  of  the  market 
in  terms  of  quality  and  price  and  that  the  quantity 
and  quality  of  the  mineral  and  the  character  of  the 
deposit  are  such  that  he  can  reasonably  expect  to 

supply  this  market  at  a  profit  on  a  sustained  com- 
mercial basis.   However,  this  does  not  require  the 

claimant  to  show  the  existence  of  a  demand  for  the 

material  on  his  specific  claim;  but  a  showing  of 
marketability  may  be  established  by  circumstantial 
evidence. 

The  holding  of  a  mining  claim  for  future  development 

without  present  marketability  does  not  impart  valid- 
ity to  a  claim.   The  location  of  claims  for  the 

purpose  of  securing  reasonable  reserve  supplies  is 
not  prohibited  by  the  mining  laws,  but  claims  so 
located  must  meet  the  same  standards  and  pass  the 
same  tests  of  validity  as  other . claims,  including 

marketability.  But  where  the  claimant  has  demonstra- 
ted that  his  claim  meets  these  standards,  his  elec- 

tion to  retain  the  deposit  intact  as  a  reasonable 

reserve  for  future  use  will  not  operate  to  invali- 
date an  otherwise  valid  claim 

United  States  v.  Lauren  W.  Gibba  et  al . ,  13  IBLA  382 
(Nov.  21,  1973) 

In  order  to  demonstrate  a  discovery  on  a  placer  sand 
and  gravel  claim  located  before  July  23,  1955,  it 
must  be  shown  that  the  material  could  have  been 

extracted,  removed  and  marketed  at  a  profit  as  of 
July  23,  1955,  and  without  substantial  interruption 
in  the  market  up  to  the  present  time. 

Where  the  preponderance  of  the  evidence  in  a  contest 

hearing  does  not  show  the  existence  of  a  reasonably 
continuous  profitable  market  for  a  common  variety 
of  sand  and  gravel  from  a  mining  claim,  from  1955 
to  the  time  of  the  hearing,  the  claimants  have 
failed  to  show  a  discovery. 

United  States  v.  A.  E.  Kottlnger  et  al.,  14  IBLA  10 

(Nov.  27,'  1973) 

To  establish  that  a  valuable  mineral  deposit  has 
been  discovered  within  the  meaning  of  the  mining 
laws,  it  must  be  shown  that  the  material  within 
the  claims  could  be  extracted,  removed  and  mar- 

keted at  a  profit  at  the  time  of  location,  or 
prior  to  July  23,  1955,  if  the  mineral  material 
is  a  common  variety.   Moreover,  it  must  be  shown 
that  the  market  for  the  material  has  continued 

without  substantial  interruption  to  the  present 
time. 

United  States  v.  Colonna  .and  Company  of  Colorado. 
Inc.,  14  IBLA  220  (Jan.  24,  1974) 

To  constitute  a  valid  discovery  upon  a  mining 
claim  there  must  be  shown  to  exist,  within 
the  limits  of  the  claim,  a  deposit  of  minerals 
in  such  quality  and  quantity  as  would  warrant  a 
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prudent  man  in  expending  his  labor  and  means 

with  a  reasonable  prospect  of  success  in  develop- 
ing a  valuable  mine. 

United  States  v.  Byron  N.  Gardner,  et  al . ,  14  IBLA  276 
(Jan.  30,  1974)  81  I.D.  58 

Material  which  is  suitable  only  for  fill  purposes, 
road  base,  or  comparable  uses  is  not  locatable 
under  the  mining  laws,  and  even  if  the  material 
is  suitable  for  other  purposes,  its  sale  for  the 
above  uses  cannot  be  considered  in  determining 
its  marketability. 

United  States  v.  Phyllis  Bienick  and  Harry 
Blenlck,  14  IBLA  290  (Jan.  31,  1974) 

In  order  to  demonstrate  a  discovery  of  a  valuable 
mineral,  one  must  prove  by  a  preponderance  of 
the  evidence  the  presence  of  minerals  that 

would  justify  a  prudent  man  in  the  expenditure 
of  his  labor  and  means  with  the  reasonable 

prospect  of  success  in  developing  a  paying  mine. 

United  States  v.  Eugene  Stevens.  14  IBLA  380 
(Feb.  21,  1974)  81  I.D.  83 

Although  a  deposit  of  limestone  may  be  considered 
an  uncommon  variety  within  sec.  3  of  the  Act  of 
July  23,  1955,  if  suitable  for  chemical  or 

metallurgical  use  or  for  use  in  the  making  of 
cement,  it  is  still  necessary  to  show  a  reason- 

able prospect  that  the  limestone  can  be  mined, 
removed  and  marketed  at  a  profit  in  order  to 
satisfy  the  requirements  for  discovery  under 
the  general  mining  laws. 

United  States  v.  Harlan  H.  Foresyth,  15  IBLA  43 
(Feb.  28,  1974) 

To  satisfy  the  requirement  of  discovery  of 
a  valuable  mineral  deposit  within  the 
boundaries  of  an  oil  shale  placer  claim 
located  prior  to  February  25,  1920,  it 

must  appear  that  at  that  time  the  mineral 
deposit  could  have  been  developed, 
extracted,  and  marketed  at  a  reasonable 

profit;  it  must  also  appear  that  such 
marketability  has  continued  without  sub- 

stantial interruption  from  that  time  to 
the  time  of  the  contest  proceedings.  Where 
it  has  been  shown  that  at  no  time  would  a 

prudent  man  have  expended  further  labor 
or  means  in  order  to  develop  actual  mining 
operations,  discovery  of  a  valuable  mineral 
deposit  has  not  been  made,  and  the  claims 
must  be  declared  null  and  void. 

In  order  for  an  oil  shale  deposit  to  be  con- 
sidered valuable  within  the  meaning  of  the 

general  mining  law,  it  must  appear  as  a 
present  fact,  as  of  February  25,  1920,  and 
at  all  times  thereafter  that  the  deposit 
could  be  developed,  extracted,  and  marketed 
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at  a  reasonable  profit.   The  possibility  of 

dramatic  technological  break-throughs  or 
changes  in  market  conditions  at  some  future 
date  has  no  bearing  on  value  as  a  present 
fact. 

What  men  have  or  have  not  done  over  a  period 
of  years  is  proper  evidence  as  to  the 
conduct  of  a  prudent  man  in  the  same  or 
very  nearly  the  same  circumstances.   Where 
oil  shale  claims  had  been  held  for  fifty 
years  and  no  commercial  production  was 

achieved  on  such  claims,  it  must  be  con- 
cluded that  no  prudent  man  would  have  been 

justified  in  the  belief  that  the  mineral 

deposit  could  be  developed,  extracted,  and 
marketed  at  a  reasonable  profit. 

United  States  v.  Frank  W.  Winegar,  et  al., 

16  IBLA  112  (June  28,  1974)        81  I.D.  370 

The  test  of  discovery  is  not  satisfied  by 

showing  that  there  is  a  basis  for  specu- 
lation that  there  might  be  a  market  for 

the  mineral  at  some  future  date  under 

altered  economic  circumstances. 

United  States  v.  Menzel  G.  Johnson,  16  IBLA  234 

(July  10,  1974) 

In  order  to  demonstrate  a  discovery  on  a  placer 

mining  claim  located  for  a  common  variety  of 
sand  and  gravel  before  July  23,  1955,  it  must 
be  shown  that  the  material  could  have  been 
extracted,  removed  and  marketed  at  a  profit 
as  of  July  23,  1955. 

Where  the  preponderance  of  the  evidence  in  a 
contest  hearing  does  not  show  the  existence 
of  a  reasonably  continuous  profitable  market 
for  a  common  variety  of  sand  and  gravel  from 

a  mining  claim,  from  1955  to  the  time  of  the 

hearing,  the  claimants  have  failed  to  show 
a  discovery. 

State  of  California,  et  al.  v.  Doria  Mining  and 

Engineering  Corporation,  et  al..  United  States, 

Intervener,  17  IBLA  380  (Oct.  31,  1974) 

The  prudent  man  test  is  not  satisfied  when 
a  mining  claimant  fails  to  consider  labor 
costs  in  determining  whether  a  mining 

operation  has  a  reasonable  prospect  of 
success,  and  asserts  that  he  is  willing  to 

accept  a  meager  income  from  the  claims 

sufficient  to  satisfy  the  needs  of  a  one- 
man  retirement  project.   A  determination  of 
validity  cannot  rest  upon  such  subjective 
considerations,  but  only  upon  objective 
criteria. 

While  a  placer  gold  mining  claimant  need  not 
prove  in  fact  that  the  deposit  on  his  claims 
supports  a  profitable  mining  operation,  the 
evidence  of  value  must  be  such  that  a  person 

of  ordinary  prudence  would  expend  labor  and 
means  in  the  reasonable  expectation  that  a 
profitable  venture  might  be  developed. 

United  States  v.  Jack  L.  Gardener,  18  IBLA  175 
(Dec.  30,  1974) 

HEARINGS 

A  request  to  reopen  a  hearing  proceeding  in  a 
contest  against  a  mining  claim  to  produce 
further  evidence  will  be  denied  where  there 
is  no  showing  that  further  evidence   of  a 
discovery  will  be  produced. 

United  States  v.   C.  F.   Snyder  et  al.  ,   A- 30292 
(May  26,    1965)  72  I.D.    223 

A  further  hearing  will  be  ordered  in  a  Govern- 
ment mining  contest  when  it  appears  that  the 

appellants  were  unable  to  present  their  case 
at  previous  hearings  because  of  inaction  of 
their  attorney  and  the  circumstances  appear 
to  warrant  the  holding  of  a  further  hearing. 

United  States  v.    Ernest  Higbee  et  al.  ,   A- 30348 

(Aug.    26,    1965) 

When,   in  a  contest  against  a  mining  claim 
alleging  lack  of  discovery,   the  hearing  and 
record  in  the  case  have  failed  to  elicit 
sufficient  evidence  upon  which  to  decide 
the  case,  the  case  will  be  remanded  for  a 
further  hearing. 

United  States  v.    Ethel  Schell  Larsen,   A-30328 
(Sept.    13,    1965) 

There  is  no  basis  for  ruling  that  a  hearing 
examiner  in  a  proceeding  to  determine 
surface  rights  to  mining  claims  under  the 
act  of  July  23,    1955,   was  personally  prej- 

udiced against  the  mining  claimant  and 
that  the  claimant  was  denied  any  rights, 
where  a  motion  for  a  change  of  examiner 
filed  under  section  7  of  the  Administrative 
Procedure  Act  was  not  timely  filed  and  the 
accompanying  affidavit  alleging  bias  simply 
asserted  that  the  examiner  had  never  decided 

a  case  in  favor  of  mining  claimants  in  Oregon, 
since  such  an  assertion  is  insufficient  to  show 

bias  by  the  examiner  against  the  particular 
claimant,   and  further  where  there  is  nothing 
in  the  record  showing  any  evidence  of  bias  or 

prejudice  by  the  examiner. 

United  States  v.   Independent  Quick  Silver  Company, 

A-30338  (Sept.    21,    1965)  72  I.  D.    367 
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In  a  Government  mining  contest  proceeding  where 

the  claimants  had  notice  of  the  hearing  and  am- 

ple opportunity  to  take  samples  and  prepare 

tneir  case  but  failed  to  present  any  testimony 

or  other  evidence  at  the  hearing,    there  is  no 

substantial  equitable  basis  for  granting  a 

further  hearing,    since  the  only  reason  given, 

to  warrant  equitable  relief  is  the  hearing 
examiner's  refusal  to  postpone  the  hearing  to 
enable  them  to  obtain  assay  reports  of  samples, 
and  all  the  circumstances  show  that  his  refusal 

was  not  arbitrary  and  that  other  action  could 
have  been  taken  by  the  claimants  if  they  had 
been  diligent. 

United  States  v.   J.  W.    Riesing  et  al. 
(Jan.    18,    1966) 

A-30474 

A  request  by  a  mining  claimant  for  a  second 
hearing  in  a  mining  contest  case  is  properly 
denied  where  no  error  is  shown  in  the  first 

proceeding,   which  found  the  claim  to  be  null 
and  void  for  lack  of  a  discovery  of  a  valuable 
mineral  deposit,  and  where  there  is  no  sub- 

stantial equitable  basis  warranting  a  new 
hearing;  there  are  no  recognizable  equities 
in  the  claimant  simply  by  virtue  of  expendi- 

tures for  mining  purposes  or  by  virtue  of  his 
use  and  improvement  of  the  claim  for  other 
than  prospecting,   mining  or  processing 
operations  or  uses  incidental  thereto  since 
under  the  Surface  Resources  Act  of  1955  a 
claimant  of  a  claim  located  thereafter  has  no 

right  to  use  the  surface  for  other  purposes 
prior  to  patent. 

MINING  CLAIMS— Continued 
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further  evidence  will  be  denied  where  there 

is  no  showing  that  further  evidence  of  a  dis- 
covery will  be  produced. 

United  States  v.   Charles  D.   &  Jeanne  P.   Haas. 
A-30654  (Feb.    16,    1967) 

Where  a  mining  claimant  submits  evidence 
tending  to  show  that  some  mining  claims  had 
been  located  prior  to  the  addition  of  the  land 
in  the  claims  to  an  Indian  reservation,    al- 

though the  names  are  different  from  those  of 
the    mining  claims  located  after  the  lands  were 
included  in  the  reservation,    his  evidence 
should  not  be  summarily  dismissed  and  the 
Claims  declared  null  and  void  without  af- 

fording him  further  opportunity,   at  a  hearing 
if  necessary,  to  show  that  the  claims  located 

after  the  reservation  are  simply  continu- 
ations or  relocations  of  the  claims  located 

prior  to  the  reservation. 

Ernest  Alpers,  A-30627  (Mar.    10,    1967) 

No  hearing  is  required  to  declare  mining  claims 
void  ab  initio  where  the  records  of  the  Depart- 

ment, show  that  at  the  time  of  location  of  the 
claims  the  land  was  not  open  to  such  location. 

David  W.   Harper  et    al.  ,  A -307 19  (May  15,    1967) 
74  I.  D.    141 

United  States Lawrence  R.    Dowell  et  al. 

A-30614  (Nov.    21,    1966) 

A  rehearing  in  a  mining  contest  will  not  be 
granted  simply  on  the  bare  assertions  of  a 
mining  claimant  that  he  will  be  able  to  prove 
the  feasibility  of  extracting  gold  from  a  claim 
by  a  novel  process  where  he  tenders  no  offer 
of  proof  by  qualified  experts  in  substantiation 
of  his  assertions. 

United  States  v.    Ray  Sparks  Caldwell  and  Esther 
Clark  Caldwell,   A-30633  (Dec.    15,    1966) 

Before  the  Bureau  of  Land  Management  concludes 
that  a  mining  claimant  has  withdrawn  a  timely 
filed  verified  statement  and  that  his  claims  are 
subjected  to  the  limitations  as  to  the  use  of 
surface  resources  of  the  claims  prior  to 
patent  pursuant  to  the  Surface  Resources  Act 
of  July  23,    1955,   it  should  hold  a  hearing  to 
determine  the  validity  of  the  withdrawal  where 
the  claimant  disputes  the  fact  that  he  signed 
the  withdrawal  or  did  so  knowingly  and  willingly. 

George  Avgeris,   A-30764  (July  27,    1967) 

The  findings  of  a  hearing  examiner  will  not  be 
set  aside  in  a  mining  contest  upon  a  charge  of 
bias  in  the  absence  of  a  substantial  showing  of 
prejudice  or  bias. 

A  request  to  reopen  a  hearing  proceeding  in  a 
contest  against  a  mining  claim  to  produce 

Where  a  hearing  has  been  held  in  a  mining  con- 
test,  the  record  made  at  the  hearing  shall  be 

the  sole  basis  for  a  decision,   and  evidence 
submitted  at  a  later  date  cannot  be  considered 

in  deciding  the  case  on  the  merits  but  can  be 
considered  to  determine  whether  or  not  l  fur- 

ther hearing  is  warranted;  where  there  is  no 
showing  that  a  further  hearing  would  be  pro- 

ductive of  evidence  of  a  discovery,  there  is  no 

ground  to  warrant  the  remanding  of  the  case 
for  that  purpose. 

United  States  v.    Rodney  Wood  et     al.  ,    A-30697 
(May  31,    1967) 
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Where  at  a  hearing  in  amining  contest  the  only 
evidence  submitted  is  that  by  the  Government 
and  the  contestee  waives  his  right  to  submit 
evidence  and  elects  to  stand  upon  the  Govern- 

ment's evidence,    a  decision  by  the  Department 

holding  only  that  the  Government  made  a  prima 
facie  case  of  lack  of  discovery,    and  affirming 

the  reversal  of  a  hearing  examiner's  decision 
to  the  contrary,    may  be  and  will  be  clarified 
later  to  hold  that  the  claim  was  null  and  void, 
and  the  contestee  will  not  be  heard  to  say  that 
he  is  entitled  to  a  further  hearing  before  the 
claim  can  be  invalidated. 

MINING  CLAIMS— Continued 

HEARINGS  — Continued 

United  States  v.    Roy  Calvin  Westmoreland, 
A-30178  (Supp.)  (Aug.    3,    1967) 

Where  a  verified  statement  filed  pursuant  to  the  act  of 
July  23,    1955,    indicates  that  a  mining  claim  was 
located  at  a  time  when  the  land,    or  a  part  of  the 
land,    embraced  therein  was  withdrawn  from  mining 
location  by  virtue  of  a  power  project  withdrawal, 
and,    after  the  verified  statement  has  been  filed,    the 
claimant  asserts  that  the  claim  was  first  located  on 
a  date  when  the  land  was  open  to  mining  entry,    the 

Department  will  not  declare  the  claim   null  and 
void  for  having  been  located  on  land  withdrawn 
from  mineral  entry  without  a  hearing  to  determine 
the  correct  date  of  location,   but  an  amended  veri- 

fied statement  purporting  to  show  the  correct  date 
of  location  will  be  accepted  only  if  the  claimant  is 
able  to  show  to  the  satisfaction  of  the  Department 

that  the  rights  which  he  attempted  to  assert  under 
the  invalid  location  are,    in  fact,    rights  to  which  he 
is  entitled  under  the  prior  valid  location  of  the  same 
land. 

Weeds  Point  Mining  Company,    A-30799  (Nov.    2, 
1967) 

A  mining  claimant  is  not  entitled  to  a  hearing 
before  his  claim  can  be  declared  invalid  for 

having  been  located  on  land  which  is  segregated 
from  location,   and  he  is  not  subsequently  en- 

titled to  a  hearing  when  he  does  not  dispute  the 
dates  of  his  location  and  of  the  segregation  from 
location;  he  does  not  need  a  hearing  to  show  the 
existence  of  an  earlier  location  antedating  the 
segregation  from  which  he  derives  his  rights. 

Neil  Ferre,   A-30882  (Nov.    29,    1967) 

Although  exclusionary  rules  of  evidence  applicable 
in  court  proceedings  need  not  be  followed  in 
administrative  hearings,  a  hearing  examiner 
in  the  interest  of  fair  play  and  justice  may 
either  exclude  or,  at  least,   give  little  weight 

to  a  written,  uncorroborated  statement  by  a 
mining  claimant  who  submits  the  statement  in 
lieu  of  making  an  appearance  at  the  hearing. 

United  States  v.   Arch  Little  and  Ethelyn  Little, 
A-30842  (Feb.    21,    1968) 

No  hearing  is  required  to  declare  mining  claims 
invalid  ab  initio  where  at  the  time  of  location 
of  the  claims  the  land  was  not  open  to  such 
location. 

C.  V.   Armstrong  et  al.  ,  A-30889  (Feb.   28,    1968) 

Where  a  hearing  has  been  held  in  a  mining  contest, 
the  record  made  at  the  hearing  shall  be  the 
sole  basis  for  a  decision,   nnd  evidence  sub- 

mitted at  a  later  date  cannot  be  considered  in 

deciding  the  case  on  the  merits  but  can  be 
considered  to  determine  whether  or  not  a  fur- 

ther hearing  is  warranted;  where  there  is  no 

showing  that  a  further  hearing  would  be  pro- 
ductive of  more  conclusive  evidence  on  the 

question  of  discovery  than  has  been  developed, 
there  is  no  basis  for  remanding  the  case  for 
that  purpose. 

United  States  v.   David  L.   King,  A-30867 
(Feb.    28,    1968) 

A  stipulation  between  the  Government's  attorney 
and  the  mining  claimant's  attorney  at  a  hearing 
to  determine  whether  a  building  stone  is  of  a 
common  or  uncommon  variety  under  the  act  of 
July  23,    1955,    that  the  stone  is  marketable,   doe 
not  preclude  a  further  hearing  to  consider 
whether  the  facts  relating  to  the  marketability 
demonstrate  that  the  stone  has  some  property 

giving  it  a  distinct  and  special  value  over  other 
stones  used  for  the  same  purposes  which  are 
also  marketable  but  are  considered  to  be  of  a 
common  variety. 

United  States  v.    U.S.    Minerals  Development  Cor- 
poration. A-30407  (Apr.    30,    1968)  75  1.  D.    12 

A  new  hearing  in  a  mining  contest  will  not  be 

granted  for  the  purpose  of  determining  the> 
feasibility  of  a  new  process  for  recovering 

gold  where  no  evidence  is  offered  that  the  con- 
tested mining  claim  contains  sufficient  quanti- 

ties of  gold  to  indicate  a  reasonable  prospect 
of  profitable  mining  operations  even  if  the   new 
recovery  process  is  proven  to  be  workable. 

United  States  v.    Mrs.    Frances    Swain,   A-30926 
(Dec.    30,    1968) 
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Evidence  tendered  on  appeal  to  the  Secretary  of 
the  Interior  after  a  hearing  has  been  held  in  a 
Government  mining  contest  case  cannot  be 

considered  and  weighed  with  the  evidence  pre- 
sented at  the  hearing  in  making  a  decision  on 

the  merits  of  the  contest  since  the  record 

made  at  the  hearing  constitutes  the  sole   basis 
for  decision;  however,   such  evidence  may  be 
considered  in  determining  whether  there  is  any 
justification  for  ordering  a  further  hearing  in 
the  case  and  where  it  appears  that  most  of  the 
evidence  pertains  to  a  discovery  on  a  portion 
of  a  claim  which  has  been  appropriated  for  a 

roadway  by  the  Forest  Service  and  the  remain- 
ing evidence  is  insufficient  to  indicate  a  dis- 

covery on  the  remaining  portions  of  the  claim, 
a  new  hearing  is  not  warranted. 

United  States  v.    Bess  May  Lutey  et  al.  ,   A-30927 
(Mar.    4,    1969)  76  I.  D.  37 

The  technical  exclusionary  rules  of  evidence  ap- 
plied in  court  proceedings  need  not  be  followed 

in  administrative  hearings;  therefore,   the  fact 
that  hearsay  evidence,   consisting  primarily  of 
assay  reports,   was  presented  by  both  parties 
in  a  Government  contest  together  with  other 
evidence  is  no  reason  for  changing  a  decision 
invalidating  a  mining  claim  which  is  sustainable 
even  without  such  evidence. 

United  States  v.    Lawrence  W.   Stevens  et  al.  , 

A-30980  (Mar.    24,    1969)  76  I.  D.  56 

In  determining  whether  land  on  which  a  building 
stone  claim  is  located  is  chiefly  valuable  for 
building  stone,    evidence  submitted  by  the 
locator  on  that  point  may  be  considered  along 
with  evidence  by  the  United  States  as  to  the 
value  of  the  land  for  other  purposes,   even 
though  the  United  States  does  not  submit  any 
direct  evidence  on  the  value  of  the  land  for 
building  stone. 

Where  a  court  has  remanded  a  case  to  this  Depart- 
ment for  further  evidentiary  proceedings  on  a 

finding  that  there  was  not  a  prima  facie  sub- 
stantiation  in  the  record  for  the  standard 

employed  in  determining  the  validity  of  a 
mining  claim,   it  is  proper  at  the  hearing  on 
remand  to  consider  all  evidence  relating  to  the 
validity  of  the  claim;  especially  where  any 
question  raised  by  the  court  as  to  the  standard 
has  been  resolved  by  subsequent  rulings  of 
other  courts. 

United  States  v.   Estate  of  Alvis  F.   Denison, 
A-30991  (Sept.    8,    1969)  76  I.  D.   233 

Where  mining  claimants  have  failed  to  show  by  a 
preponderance  of  the  evidence  at  a  hearing  that 
they  have  found  mineral  deposits  of  sufficient 
quantity  and  quality  to  be  marketable  at  a  profit, 
they  will  be  afforded  an  opportunity  to  have  a  new 
hearing  where  it  is  possible  that  greater  quanti- 

ties of  minerals  in  fact  existed  at  the  time  or 

were  exposed  later  and  that  favorable  marketing 
conditions  existed  or  developed  later. 

United  States  v.   Paul  B.   Dessieux  et  aL  ,  A-31016 
(Nov.    25,    1969) 

In  a  case  where  mining  claims  have  been  declared 
null  and  void  for  lack  of  a  timely  discovery  of  a 
valuable  mineral  deposit  locatable  under  the  min- 

ing laws  prior  to  July  23,    1955,   a  further  hearing 
to  produce  additional  evidence  relating  to  the 
validity  of  the  claims  will  be  denied  where  there 
appear  to  be  no  reasons  warranting  further  pro- 

ceedings and  there  is  no  indication  that  further 
evidence  could  be  produced  which  would  change 
the  decision  as  no  such  further  evidence  was 
submitted  in  a  later  case  involving  the  claimants 
and  similar  claims  for  the  same  materials  in  the 
same  area. 

United  States  v.   Amos  D.   Robinette  et  al. , 
A-31036  (Mar.  4,    1970) 

United  States  v.   Frank  and  Wanita  Melluzzo  et  al. 

A- 31042    (July  31.    1969) 76  I.  D.    181 

A  Departmental  decision  holding  a  mining  claim 
to  be  null  and  void  because  it  was  located  after 

July  23,    1955,  for  a  common  variety  of  build- 
ing stone  will  be  vacated  and  the  case  remanded 

for  a  further  hearing  when  so  ordered  by  a  final 
court  decision. 

United  States  v.    Kenneth  McClarty,  A-29821 
(Supp.  )  (Aug.    13,    1969)  76  1.  D.   193 

Where,  pursuant  to  a  departmental  decision,  mining 
claimants  have  requested  a  further  hearing  in  a 
contest  proceeding  to  submit  additional  evidence 
to  show  they  have  a  valid  discovery  on  mining 

claims,  a  further  hearing  will  be  ordered  where 
the  claimants  indicate  that  they  will  be  prepared 
to  submit  evidence  critical  to  a  final  determina- 

tion of  the  validity  of  their  claims. 

United  States  v.   Paul  B.  Dessieux  et  al. ,   A-31016 

(Supp. )  (May  20,    1970) 
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Where  a  hearing  examiner's  decision  that  a  mining 
claim  was  validated  by  a  discovery  of  a  valuable 
building  stone  deposit  marketable  prior  to  and 
subsequent  to  the  act  of  July  23,    1955,   is  not  sup- 

ported by  a  preponderance  of  the  evidence,  the 
decision  must  be  overturned  in  that  respect  and 
the  claim  declared  invalid. 

A  request  for  a  further  hearing  in  a  mining  claim 
contest  will  be  denied  where  the  forest  Service 
objects,   the  contestees  fail  to  show  any  equitable 
basis  for  holding  a  further  hearing,  they  fall  to 
make  a  tender  of  proof  which  would  tend  to  estab- 

lish a  valid  discovery,   and  it  appears  that  the 
request  is  simply  for  additional  time  to  prospect 
and  attempt  to  make  a  discovery  of  a  valuable 
mineral  deposit. 

United  States    v.    Clarence  T.   Stevens  and  Mary  D. 
Stevens,   A-31088  (May  26,    1970)  77  I.  D.  97 

Where  information  developed  after  a  Departmental 
decision  holding  a  mining  claim  invalid  indicates 
that  it  may  have  been  based  upon  inaccurate  evi- 

dence, the  prior  decision  will  be  set  aside  and 
the  case  remanded  for  an  administrative  review 

of  the  patent  application  in  the  light  of  the  actual 

United  States  v.    Frank   and  Wanita  Melluzzo. 
et  al..   1   IBLA  37    (Oct.    7,   1970)      77   I.D.    172 

A  request  by  mining  claimants  for  a  further  hear- 
ing in  a  mining  claim  contest  will  be  denied 

where  it  does  not  appear  that  it  could  be  produc- 
tive of  evidence  which  would  show  that  deposits 

of  sand  were  marketable  prior  to  a  withdrawal 
of  the  land  as  necessary  to  validate  the  claim- 

ant's claim,  as  a  tender  of  some  additional  evi- 
dence merely  corroborates  the  determination 

that  there  was  no  market  at  that  time,  and  where 
there  is  no  equitable  basis  shown  justifying  an- other hearing. 

United   States  v.   Maurice  Duval,   et  al. ,   1   IBLA  103 
(Nov.    23,   1970) 

In  an  administrative  proceeding  to  determine  the 
validity  of  a  mining  claim,   due  process  consists 
of  notice  and  opportunity  for  hearing,    and  it  suf- 

fices if  the  claimant  is  afforded  the  opportunity 
to  be  present  and  heard.   The  procedure  followed 
by  the  Department  of  the  Interior  in  the  initiation, 
prosecution,   and  deciding  of  mining  contest  cases 
is  in  compliance  with  the  Administrative  Proce- 

dure Act,    5  U.S.  C.   sec-    551  et  seq.  (Supp.   V, 
1965-69). 

United   States  v.   William  A.  McCall  and   R. 
Kaltenborn.   1   IBLA  115   (Nov.    25,   1970) J. 

MINING  CLAIMS — Continued 

HEARINGS  — Continued 

Findings  by  a  hearing  examiner  in  a  mining  contest 
that  the  marketability  test  was  not  satisfied  as  to 
building  stone  and  a  pumicite-like  material  prior 
to  a  withdrawal  of  the  land  will  not  be  disturbed 
where  the  factual  conclusions  could  be  deduced 
from  testimony  at  the  hearing. 

United   States  v. 
1   IBLA  143    (Dec. 

William  P.    Pulllam.    et   al. 
8,    1970) 

It  is  proper  to  allow  a  third  party  to  intervene  in  i 
proceeding  where  an  interest  of  the  intervenor 
may  be  affected  by  the  outcome  of  the  proceedi 

The 

United  States  v.  William  A.  McCall,  Sr. 

Dredge  Corporation,  Estate  of  Olaf  H.  Nelson, 
Deceased,  Small  Tract  Applicants  Association, 
Intervenor,    2  IBLA  64  (Mar.    22.    1971) 

78  I.D.  71 

The  technical  exclusionary  rules  of  evidence  ap- 
plied in  court  proceedings  need  not  be  followed 

in  administrative  hearings;  therefore,  the  fact 
that  hearsay  evidence,  consisting  of  an  assay 
report,  was  received  by  the  Hearing  Examiner 
in  a  Government  contest,  together  with  other 
evidence,  is  no  reason  for  changing  a  decision 
which  is  sustainable  even  without  such  evidence 

United  States  v.    A.    P.    Jones,    2  IBLA  140 

(Apr.    8,    1971) 

Evidence  tendered  on  appeal  in  a  mining 

contest  case  may  not  be  considered  ex- 
cept for  the  limited  purpose  of  deciding 

whether  a  further  hearing  is  warranted, 
since  the  record  made  at  the  hearing 
must  be  the  sole  basis  for  decision. 

New  evidence  tendered  on  appeal  is  not 
sufficient  to  justify  further  evidentiary 

proceedings,   although  it  might  discredit 
testimony  by  government  mineral  examiners 
that  two  of  their  samples  of  a  placer 

mining  claim  were  taken  to  bedrock,   where 
there  is  no  tender  of  proof  showing  that 

the  alleged  greater  mineral  values  at  bed- 
rock actually  exist  and  the  record  does 

not  show  evidence  of  sufficient  gold  to 
warrant  a  prudent  man  to  anticipate 
development  of  a  valuable  mine. 

U nited  States  v.    Wayne  Winters  d/b/a  Piedras 
Del  Sol  Mining  Company,    2  IBLA  329 

(June  2.    1971) 
78  I.D.    )<n 
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Where  th~  contestee  declines  to  present 

any  evidence  to  rebut  the  contestant's 
prima  facie  case,  either  at  the  hearing 

or  during  a  subsequent  30-day  period 
while  the  record  is  held  open  for  the 
receipt  of  such  evidence,  and  where  the 
contestee  likewise  fails  to  avail  her- 

self of  opportunities  provided  to 

present  motions  for  a  rehearing  and 
t«  have  the  claims  reexamined  by  the 

government,  motions  presented  on  appeal 
for  a  reexamination  of  the  claims  and 

for  a  new  hearing  will  be  denied. 

United  States  v.  Jimmie  (Juanita)  P. 

3  IBLA  108  (Aug.  19,  1971) 

Laing, 

A  decision  holding  that  certain  placer  mining 
claims  located  for  silica  sands  are  null  and 

void  for  lack  of  a  discovery  of  valuable 

deposit  of  mineral  will  be  reversed  where  a 
preponderance  of  the  evidence  adduced  at  the 
contest  hearing  shows  that  the  sands  are  of 

glass  quality,  that  a  market  for  such  sands 
exists  in  close  proximity  and  that  it  is 
reasonable  to  anticipate  that  such  sands 
can  be  beneficiated  at  a  cost  which  will 

uake  them  competitive  with  present  suppliers 
of  the  existing  market. 

United  States  v.  Kosanke  Sand  Corporation, 

3  IBLA  189  (Sept.  3,  1971)      78  1.  D. 285 

Where  the  mineral  claimant  asserts  that  his  claim 
is  not  located  on  land  withdrawn  from  entrv 

under  the  mining  laws,  and  the  record  indicates 

that' part  of  the  claim  is  not  on  withdrawn  land, 
the  claim  cannot  be  declared  null  and  void 
ab  initio  for  having  been  located  on  land 
withdrawn  from  mineral  entrv  without  a  hearing 
to  determine  the  facts. 

Wesley  Laubscher,  4  IBLA  246  (Jan.  12,  197?) 

A  stipulation  bv  a  field  solicitor  at  a 
hearing  that  the  statutorv  requisites 
for  the  grant  of  a  patent  have  been  met 
does  not  preclude  consideration  in  a 
further  proceeding  of  anv  question  vital 
to  the  determination  of  whether  the 

requirements  of  the  law  have  been  met. 

United  States  v.  Henrietta  Bunkowskl  and  Andrew 

Julius  Bunkowskl.  5  IBLA  102  (Mar.  7,  1972) 
79  I.D.  43 

Where  the  Government's  witness  has  a  univer- 
sity degree  in. mining  engineering  and 

experience  in  examining  property  and 

determining  the  mineral  values,  he  may 
be  found  to  be  an  expert  witness  who  Is 
qualified  to  state  his  opinion  with 
respect  to  whether  a  prudent  man  would 

undertake  development  of  a  mine  on  min- 
ing claims  he  has  examined. 

United  States  v.  Ray  Guthrie,,  et  al. 
5  IBLA  303  (Apr.  14,  1972) 

In  a  mining  contest  hearing  relating  to  lands 
within  a  national  forest,  the  Office  of  the 
General  Counsel,  Department  of  Agriculture, 

may  properly  appear  in  behalf  of  the  Government 
pursuant  to  agreement  between  the  Director, 
Bureau  of  Land  Management  and  the  Chief,  Forest 
Service.  . 

United  States  of  America  v.  Raymond  Bass,  Betty 
Yeck.et  al. .  6  IBLA  113  (June  5,  1972) 

Where  there  were  no  outstanding  permits,  leases 

or  applications  for  leases  for  minerals  sub- 
ject to  the  Mineral  Leasing  Act  of  1920,  as 

amended,  30  U.S.C.  §  181  et  sy.  (1970), 
when  mining  claims  were  located  in  1945  and 
1952,  but  the  Geological  Survey  in  1968  has 
reported  that  the  lands  were  known  to  be 
valuable  for  leasable  minerals  subject  to 

that  Act  since  1920,  a  mining  claimant  is 
entitled  to  a  hearing  on  the  question  of 
the  known  mineral  character  of  the  land 
at  the  time  his  claims  were  located  before 
the  claims  can  be  declared  void  ab  Initio 
for  his  failure  to  file  amended  locations 

as  required  to  take  advantage  of  the  bene- 
fits of  section  1  of  the  Multiple  Mineral 

Development  Act  of  August  13,  1954,  30  U.S.C. 
§  521  (1970). 

Merltt  N.  Barton,  6  IBLA  293  (July  7,  1972) 
79  I.D.  431-A 

'■nder  the  Administrative  Procedure  Act  the 
record  made  at  a  hearing  constitutes  the 
exclusive  record  for  decision  except  to 
the  extent  official  notice  of  facts  may 
be  taken.   Further  evidence  presented  on 
appeal  after  an  initial  decision  in  a 
mining  contest  may  not  be  considered  or 
relied  upon  in  making  a  final  decision, 

but  may  only  be  considered  to  determine 
if  there  should  be  a  further  hearing. 

United  States  v.  Glen  S.  Gunn,  et  al..  7  IBLA  237 
(Sept.  15,  1972)  79  T.D.  588 

In  a  Departmental  proceeding  to  determine 
the  validity  of  a  mining  claim,  an  evi- 

dentiary hearing  under  the  Administrative 

Procedure  Act  is  required  only  if  there 

is  a  disputed  determinative  question  of 
fact;  where  the  validity  of  a  claim  turns 
on  the  legal  effect  to  be  given  to  facts 
of  record  determining  the  status  of  the 
land  when  the  claim  was  located  no  hearing 
is  required. 

Under  the  Mining  Claims  Rights  Restoration 

Act  of  1955,  public  land  within  a  pre- 
liminary permit  issued  by  the  Federal 

Power  Commission  under  the  Federal 

Power  Act  is  not  open  to  entry  under 
the  mining  laws;  a  mining  claim  located 
after  the  permit  has  Issued  is  properly 
declared  void  ab  initio  without  a  hearing. 

Foster  Mining  and  Engineering  Company.  7  IBLA  299 
(Sept.  22,  1972)  79  I<D#  599 



620 

MINING  CLAIMS— Continued 

HEARINGS  — Continued 

The  Bureau  of  Land  Management,  without  hold- 
ing an  evidentiary  hearing,  may  properly 

declare  that  mining  claims  were  null  and 
void  ab  initio  when  they  were  located  while 
land  was  within  a  power  site  withdrawal  and 
no  rights  therein  could  be  based  upon  the 

original  locations.   However,  such  a  find- 
ing does  not  determine  the  validity  of 

claims  located  after  the  lands  were  opened 
to  mineral  location  by  the  Mining  Claims 
Rights  Restoration  Act  or  held  thereafter 

for  the  period  prescribed  by  30  U.S.C. 
§  38  (1970). 

Gardner  C.  McFarland,  8  IBLA  56  (Oct.  13,  1972) 

Only  mining  claimants  who  file  the  verified 
statement  required  by  section  5(a)  of  the 
Act  of  July  23,  1955,  are  entitled  to  a 
notice  of  a  hearing  to  determine  rights  to 

the  surface  resources  of  a  mining  claim. 

Allegations  that  a  mining  claimant  could  not 
appear  at  a  hearing  because  of  illness  or 
prepare  the  claim  for  sampling  because  the 
Forest  Service  closed  the  forest  due  to 
fire  damages  are  without  merit  where  the 
claimant  did  not  ask  for  a  postponement 
before  the  hearing  in  accordance  with  the 
provisions  of  the  Rules  of  Practice  nor 
raise  the  issues  until  10  months  after  the 
hearing. 

United  States  v.  Leslie  R.  Godwin,  8  IBLA  258 
(Dec.  4,  1972) 

Where   the  Government   refused  prior  to  a 
hearing  on   its    contest  against  mining 
claims    to  divulge    the  results   of  assays 
and  beneficiation   tests    there  was  no 
unfair  surprise  at    the  hearing  when 
the   contestee   failed   to   request  a  con- 

tinuance  after  the  evidence  was  presented. 
The   failure    to  make  such   a  request  con- 

stituted  a  waiver  of   the  contestee's 
original  objection   to  proceeding  with 
the  hearing  before  he  could  examine  all 
of   the  Government's    reports   and   infor- mation on   the  claims  . 

United  States  v.   E.    Roy  Grigg,    8  IBLA   331 
(Dec.    8,    1972)  79   I.D.   682 

A  mining   claimant   is  not  entitled  to  a 
hearing  before  his   claim  can  be  declared 
invalid   for  having  been   located  on   land 
which   is   segregated   from  location. 

Rudolph  Chase  and  Raymond  W.   Voss ,   8  IBLA  351 
(Dec.    11,    1972) 

miner:i]    examiner  witness    for   the   Forest 
Service    in   a  Government   contest   against 
mining   claim   is   not    disqualified   as    a  wi 
ness   nor    is   his    credibility   discredited 
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merely   because   lie    is an   employee   of rhnt 

agency    and   has    recornm ended   that    the 
nntost 

be   brought,    and   the    c ontestee   merely 
asserts 

without  substantiation,  that 
discriminated  against. 

■  e: d  S tates  v. i.  29",  1973) 
Vernon  J.  Zen.ekh,  9  II 

Where  a  mineral  claimant  asserts  that  his 
claim  was  not  located  on  land  withdrawn 

from  entry  under  the  mining  laws,  and  the 
record  indicates  that  part  of  the  claim  wi 

not  located  on  withdrawn  land,  the  entire 
claim  cannot  be  declared  null  and  void  ab 

initio  without  contest  proceedings. 

Curtiss,  11 .A  30  (May  22,  1973) 

,-idence  tendered  on  appeal  in  a  mining  con- 
test may  not  be  considered  except  for  the 

limited  purpose  of  deciding  whether  a  fur- 
ther hearing  is  warranted,  since  the  record 

made  at  the  hearing  must  be  the  sole  basis 
for  decision. 

United  States  v.  Merle  I.  Zweifel  et  al 

11  IBLA  53  (May  29,  1973)   80  I.D.  32f 

n  a  mining  claim  contest  the  Government  bears 

only  the  burden, of  presenting  sufficient 
evidence  to  establish  a  prima  facie  case, 
whereupon  the  burden  shifts  to  the  claimant 

to  show  by  a  preponderance  of  the  evidence 
that  the  claim  is  valid.   But  where  on  appeal 

it  appears  that  a  further  hearing  would  be 
productive  of  more  complete  evidence  needed 
for  a  proper  resolution  of  the  case,  the 
Board  of  Appeals  sua  sponte  will  remand  the 
case  to  the  Administrative  Law  Judge. 

United  States  v.  Mrs. R.  Wells  et  al.. 

11  IBLA  253  (June  26,  1973) 

The  findings  of  an  Administrative  Law  Judge 
will  not  be  set  aside  in  a  mining  contest 
upon  a  charge  of  bias  in  the  absence  of  a 
substantial  showing  of  prejudice  or  bias. 

United  States  v.  Paul  C.  Poncia  et  al.. 

11  IBLA  302  (June  28,  1973)  ~~ 

lere  the  mineral  claimant  asserts  that  his  claim 

is  not  located  on  land  withdrawn  from  entry 
under  the  mining  laws,  or  the  record  indicates 

that  part  of  the  claim  is  not  on  withdrawn  land, 
the  claim  cannot  be  declared  null  and  void 

ab  initio  for  having  been  located  on  land  with- 
drawn from  mineral  entry  without  a  hearing  to 

determine  the  facts. 
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of  claims  located  after  the  lands  were-  opened 
to  mineral  location  by  the  Mining  Claims  Rights 
Restoration  Act  or  held  thereafter  foi  the  peri* 

prescribed  bv  30  U.S.C.  §  38  (1970). 

12  IBI.A  265  (. 27,  1973) 

The  Board  of  Land  Appeals  will  set  aside  its  former 
decision  and  remand  a  contest  proceeding  for 

further  hearing  where  on  reconsideration  of  such 
decision  it  finds  additional  evidence  is  necess.'.r 
for  a  final  determination. 

United  States  v.  Kusanke  Sand  Corporation  (On  Recon- 
sideration), 12  IBLA  282  (Aug.  3,  1973)   80  I.D.  538 

Where  the  Government  appeared  and  presented  evidence 

at  a  hearing  conducted  in  a  contest  proceeding 
challenging  the  validity  of  certain  mining  claims, 
and  the  contestee  after  ample  notice  failed  to 

appear  at  the  hearing,  the  Administrative  Law 
Judge  properl v  rendered  a  decision  based  on  the 
record  made  at  the  hearing. 

1  'n Ll ?A- S-L3.c £5-  v-  N •  _A.  Whittaker,  Muriel  Whittaker , 

and"  H  >wa r d"  ~WI i'i't"t a k"e r  ,  12"  IBLA  279  (Aug.  3,  1973) 

Evidence  tendered  on  appeal  after  a  hearing  in  a  cor 

test  against  a  mining  claim  cannot  be  usid  in  ren- 
dering a  decision  on  appeal;  such  evidence  of  a 

recent  sale  ot  sand  and  gravel  from  the  claim  and 

a  possible  change  in  the  market  can  only  be  used  l 
determine  whether  a  new  hearing  should  be  ordered. 

United  States 

'.  A. 

(Nov.  27,  1973) 

E.  Kottlnger Li  IBLA  10 

The  fact  that  a  hearing  in  a  mining  contest  is 
conducted  by  an  Administrative  Law  Judge  who  is 
in  employee  of  the  Department  of  the  Interior, 
that  there  are  witnesses  employed  by  this 
Department,  and  that  appellate  review  is 
conducted  by  Departmental  employees  does  not 
establish  unfairness  in  the  proceeding.   To 
disqualify  an  Administrative  Law  Judge,  or  a 
member  of  the  Board  of  Land  Appeals  reviewing 
his  decision,  on  the  charge  of  bias,  there 
must  be  a  substantial  showing  of  personal  bias: 
an  assumption  that  he  might  be  predisposed  in, 
favor  of  the  Government  is  not  sufficient. 

There  is  no  right  under  the  seventh  amend- 
ment of  the  Constitution  to  a  jury  trial  in  an 

administrative  hearing  on  a  mining  contest,  as 

that  amendment  does  not  apply  to  quasi-judicial 
administrative  proceedings. 

United  States  v.  Eugene  Stevens,  14  IBLA  380 
(Feb.  21,  1974)  81  I.D.  83 

Mining  claim  locations,  upon  which  no  discovery  of 
a  valuable  mineral  deposit  Is  demonstrated  at  a 
hearing  following  due  process,  are  properly 
declared  null  and  void. 

United  States A.  F.  Anderson,  et  al. 
15  IBLA  123  (Mar.  20,  1974) 

Where  a  party  specially  appears  at  a  contest  hearing 
for  the  purpose  of  challenging  the  jurisdiction 
of  the  hearing  officer  and  otherwise  declines  to 

participate  In  the  contest  hearing,  the  require- 
ments of  proper  notice  and  an  adequate  opportunity 

for  a  hearing  have  been  met. 

Evidence  tendered  on  appeal  to  the  Board  of 
Land  Appeals  after  a  hearing  has  been  held  in 
a  mining  contest  cannot  be  considered  and 
weighed  with  the  evidence  presented  at  the 
hearing  in  making  a  decision  on  the  merits 
of  the  contest  since  the  record  made  at  the 

hearing  constitutes  the  sole  basis  for  decision; 
however,  such  evidence  may  be  considered  in 
determining  whether  there  is  any  justification 
for  ordering  a  further  hearing  in  the  case. 

United  States  v. 
(Jan.  9,  1974) 

Vernon  W.  Clifton,  14  IBLA  146 

United  States  v.  John  W.  Howard,  et  al. ,  15  IBLA  139 
(Mar.  20,  1974) 

Land  within  a  mining  claim  validated  by  a 
discovery  before  a  conflicting  private 
exchange  application  is  filed  is  not 
available  for  selection  in  exchange, 
but  If  the  claim  is  not  valid  the 
land  status  is  not  affected.   However, 
a  mining  claim  cannot  be  declared 
invalid  for  a  lack  of  a  discovery 
without  due  notice  to  the  claimant 

and  opportunity  for  a  hearing. 

The  Administrative  Procedure  Act  requires  an  agency 
to  give  all  interested  parties  an  opportunity  to 
participate  in  an  adjudication  where  time  and  pub- 

lic Interest  permit. 

City  of  Phoenix  v.  Alvln  B.  Reeves,  et  al..  14  IBLA 
315  (Feb.  1,  1974)        81  t.d.  65 

A  mining  claim  located  on  land  at  a  time  when  the 
land  is  withdrawn  from  mining  location  is  declared 

properly  to  be  null  and  void  ab  initio,  where  the 
records  of  the  Department  reflect  such  withdrawal. 
No  opportunity  for  a  hearing  is  required  in  those 
circumstances. 

W.  E.  Wicks,  14  IBLA  356  (Feb.  21,  1974) 

Essex  International, 

(Apr.  16,  1974) 

Inc. 
15  IBLA  232 

81  I.D.  187 

In  order  to  make  a  prima  facie  case  of 
the  invalidity  of  a  mining  claim,  it 
is  not  necessary  that  the  contestant 

go  through  a  "shopping  list"  of  all 
possible  minerals  and  prove  that  each 
one,  or  each  possible  combination,  is 
insufficient  to  qualify  the  claim  where 
the  claimant  has  not  seriously  asserted 
that  he  has  made  a  discovery  of  a 

valuable  deposit  of  those  minerals. 

United  States  v.  Mensel  G.  Johnson,  16  IBLA  234 
(July  10,  1974) 
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Testimony  by  a  qualified  mining  engineer  that  he 
examined  certain  mining  claims  and  saw  no 
evidence  of  mineralization  is  sufficient  to 

constitute  a  prima  facie  case  of  non-discovery 
of  a  valuable  mineral  deposit. 

Whether  an  Administrative  Law  Judge  exceeds  his 

authority  by  ordering  further  proof  of  dis- 
covery by  submission  of  assay  samples  in 

evidence  after  the  hearing  has  terminated, 
need  not  be  decided  when  the  parties  acquiesce 
in  the  order  and  comply  therewith.   In  such  a 
case,  the  Judge  is  entitled  to  consider  not 
only  the  evidence  adduced  at  the  hearing,  but 
also  the  evidence  adduced  as  a  result  of  his 
order. 

An  Administrative  Law  Judge  in  rendering  a 
decision  need  not  make  a  separate  ruling  on 
each  finding  of  fact  and  conclusion  of  law. 
It  is  sufficient  if  the  decision  summarizes 

the  controlling  principles  of  law  and  the 
testimony  of  witnesses  relative  thereto  and 

explains  why  appellant's  evidence  was  insuffi- 
cient to  meet  the  legal  test  for  a  discovery 

of  valuable  mineral. 

United  States  v.  B.  B.  Shield,  17  IBLA  91 
(Sept.  5,  1974) 

In  a  Departmental  proceeding  to  determine  the 
validity  of  a  mining  claim,  an  evidentiary 
hearing  under  the  Administrative  Procedure 
Act  is  required  only  if  there  is  a  disputed 
determinative  question  of  fact;  where  the 
validity  of  a  claim  turns  on  the  legal  effect 
to  be  given  facts  of  record  when  the  claim 
was  located  no  hearing  is  required. 

Vearl  Martin  and/or  Apollo  Minerals  Corporatic 
18  IBLA  234  (Dec.  31,  1974) 
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A  placer  mining  claim  is  properly  declared  null 
and  void  ab  initio  where  the  claim  was  purport- 

edly located  on  lands  withdrawn  from  mineral 
location  by  a  power  site  classification. 

John  H.    Lawrence  et  al.  ,   A-30321  (Feb.    3,    1965) 

Lode  mining  claims  are  properly  declared  null 
and  void  ab  initio  when  they  are  located  on  land 
not  open  to  appropriation  under  the  mining  laws 
because  it  is  segregated  from  location  by  a 
selection  application  filed  by  the  State  of  Alaska. 

Guenther- Pearson  Prospecting  Company,   A- 30243 
(Mar.    29,    1965) 

Land  which  has  been  classified  as  suitable  for 

disposition  under  the  Small  Tract  Act  is  not 
open  to  location  under  the  mining  laws. 

Leo  J.    Kottas,    Earl  Lutzenhiser,   A-30554 
(Apr.    19,    1966)  73  L  D.    123 

LANDS  SUBJECT  TO 

Minerals  such  as  phosphate  which  are  subject  to 
disposition  under  the  Mineral  Leasing  Act  of 
1920  have  not  been  subject  to  location  under  the 
mining  laws  since  the  enactment  of  that  act;  in 
order  for  any  claimant  locating  a  mining  claim 
thereafter  for  minerals  subject  to  the  mining 
laws  to  have  any  rights  to  phosphate  within  his 

claim,  his  claim  must  be  validated  by  a  discov- 
ery of  a  valuable  deposit  of  a  mineral  locatable 

under  the  mining  laws  prior  to  the  time  when 
the  land  is  known  to  be  valuable  for  a  leasable 

mineral  or  an  application  for  a  permit  or  lease 
for  a  leasable  mineral  is  filed. 

Arthur  L.    Rankin,   A-30568  (Oct.    20,    1966) 
73  I.  D.    305 

When  a  small  tract  application  is  filed,   a  mining 
claim  is  subsequently  located  on  the  same  land, 
and  the  land  is  then  classified  as  chiefly  valu- 

able for  small  tract  purposes,   the  classification 
relates  back  to  the  time  of  the  filing  of  the  small 
tract  application  and  the  subsequent  mineral 
location  becomes  invalid  upon  allowance  of  the 
application. 

The  Secretary  is  under  no  obligation  to  issue 
regulations  providing  for  mineral  location  of 
mineral  deposits  reserved  from  disposition 
under  the  Small  Tract  Act. 

Frank  Melluzzo  et  al. 

(Jan.    19,    1965) 
A-30128,   A-30132 

72  I.  D.    21 

The  Mining  Claims  Rights  Restoration  Act  of 
1955  did  not  open  to  mining  location  land  which 
was  previously  withdrawn  or  reserved  for 
"investigation  and  classification  in  connection 
with  irrigation  and  power  uses.  " 

Sierra  Natural  Slab  Granite  Company,    A-30632 
(Dec.    15,    1966) 

Unless  there  is  an  express  provision  to  the  con- 
trary effect,    the  addition  of  lands  to  an  Indian 

reservation  segregates  the  land  for  the  benefit 
of  the  Indians  and  withdraws  the  land  from  the 

operation  of  the  public  land  laws,    including 
the  mining  laws. 

Although  section  2  of  the  act  of  June  22,    1936, 
which  authorized  the  addition  of  certain  land 
to  the  Walker  River  Indian  Reservation, 
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reserved  title  to  the  minerals  in  such  lands  to 

the  United  States  and  provided  they  shall  be  sub- 
ject to  all  forms  of  mineral  entry  or  claim 

under  the  public  land  mining  laws,    provisos  to 
that  section  qualified  these  provisions  so  that 
the  section  is  properly  interpreted  as  requiring 
the  promulgation  of  rules  and  regulations  by 
the  Secretary  of  Interior  before  such  land  is 
considered  as  open  to  the  initiation  of  mining 
claims,    and  the  fact  that  regulations  were 
never  issued  by  the  Secretary  does  not  require 
a  contrary  interpretation. 

Ernest -Alpers,    A-30627  (Mar.    10,    1967) 

A  mining  claim  which  is  null  and  void  at  its  in- 
ception because  the  land  is  embraced  within 

a  power  site  reserve  cannot  be  subsequently 
validated  as  of  the  date  of  the  original  location 
by  a  proceeding  to  reopen  the  land  to  mining 
location  under  section  24  of  the  Federal  Power 
Act. 

Dorothy  L.    Benton,  A-30729  (May  31,    1967) 

Land  which  is  appropriated  and  transferred  to  a 
State  highway  Department  as  a  material  site 
is  not  subject  to  mining  location. 

Carl  M.   Shearer,   James  M.    Krumtum,  A-30838 
(Dec.    21,    1967) 

A  mining  claim  located  before  August  11,    1955, 

on  land  within  an  existing  powersite  classifi- 
cation is  null  and  void  because  the  land  was 

then  unavailable  for  mining  location. 

Armin  Speckert,   A-30854  (Jan.    10,    1968) 

Lands  classified  for  disposition  under  and  leased 
pursuant  to  the  Recreation  and  Public  Purposes 
Act  are  not  subject  to  mining  locations  and 
mining  claims  located  on  such  lands  are  prop- 

erly held  null  and  void  ab  initio. 

C.  V.   Armstrong  et  al.  ,  A- (Feb.  28    IS 

A  classification  of  land  by  Bureau  motion  for  dis- 
position under  the  Recreation  and  Public  Pur- 

poses Act  segregates  the  land  from  mineral 
locations  even  if  the  classification  is  not  pub- 

lished in  newspapers  or  the  Federal  Register 
and  is  only  noted  on  a  land  office  supplemental 
plat,    and  it  is  proper  for  the  Bureau  of  Land 
Management  to  declare  a  mining  claim  null  and 
void  ab  initio  because  of  the  classification! 

Although  the  Recreation  and  Public  Purposes  Act 
and  regulations  thereunderprovide  in  effect  that 
if  no  application  is  filed  for  lands  classified  on 
Bureau  motion  for  disposition  under  that  act 
within  18  months  from  the  classification  then 
the  Secretary  shall  restore  the  land  for  appro- 

priation under  other  public  land  laws,    such  a 
provision  is  not  self-executing  and  the  lands 
remain  segregated  from  mineral  location  after 
the  18-month  period  where  no  action  has  been 
taken  to  restore  the  lands   to  appropriation 
under  the  mining  laws. 

R.    C.    Buch,    A-50777  (June  4,    1968) 
75  I.  D.    140 

Lands  in  national  parks  are  not  subject  to  leasing 
under  the  Mineral  Leasing  Act. 

Gene  R.    Blaney,   A-30894  (June  11,    1968) 

Lands  which  were  reserved  from  mining  location 
by  reason  of  inclusion  in  an  application  for  a 
power  project  filed  prior  to  August  11,  1955, 
and  which  were  opened  to  location  by  section 
2  of  the  act  of  August  11,  1955,  become  closed 

to  location  thereafter  if  they  come  under  exam- 
ination and  survey  by  a  prospective  licensee 

holding  an  uncanceled  preliminary  permit 
issued  by  the  Federal  Power  Commission  after 
August  11,  1955,   and  mining  claims  on  such 
lands  located  thereafter  are  void  ab  initio. 

Mining  claims  located  on  land  in  a  first  form 
reclamation  withdrawal  are  properly  declared 
to  be  null  and  void  ab  initio. 

A.    L.   Snyder  et     al.  ,  A-30880  (Feb.    14,    1968) 
75  I.  D.  33 

Mining  claims  are  properly  declared  to  be  null  and 
void  ab  initio  where  the  land  in  the  claims  had 

at  the  time  of  location  been  included  in  an  ap- 
plication for  withdrawal  which  was  noted  on  the 

records  of  the  land  office. 

Albert  Gardi-d,    John  Baldrica,   A-30958 
(Oc*.    16,    1968) 

Where  a  valid  discovery  of  a  valuable  mineral 
deposit  has  not  been  made  within  a  mining 
claim  located  in  a  national  forest  prior  to  the 
construction  by  the  Forest  Service  of  a  logging 
road  through  the  claim,   the  road  was  a  valid 
appropriation  by  the  United  States  of  the  land 
included  in  the  right-of-way  and  is  reserved 
from  entry  under  the  mining  laws;  therefore, 
whether  or  not  the  presence  of  the  road  caused 
some  interference  with  mining  activities  on  the 
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claim  does  not  excuse  the  mining  claimant's 
failure  to  show  a  valid  discovery  thereafter  or 

otherwise  give  him  any  rights  in  the  unappro- 
priated portion  of  the  claim  superior  to  the 

United  States  in  the  absence  of  a  valid  discov- ery. 

United  States  v.    Bess  May  Lutey  et  al.  ,   A- 30927 
(Mar.    4,    1969)  76  I.  D.    37 

A  mining  claim  located  before  Aug.    11,   1955,  on 

land  within  an  existing  powersite  withdrawal  is 

null  and  void  because  the  land  was  then  un- 
available for  mining  location. 

Leslie  G.   and  Rita  M.   Folwell,  A-31104 
(Aug.    18,   1969) 

Mining  claims  are  properly  declared  null  and  void 
where  they  were  located  after  the  Bureau  on  its 
own  motion  had  classified  land  as  suitable  for 
public  recreational  purposes  and  the  classifi- 

cation was  noted  on  the  tract  book,    serial 
register,   and  plats,   and  an  application  under 
the  Recreation  and  Public  Purposes  Act  has 
been  filed. 

The  classification  of  land  under  the  Taylor  Graz- 
ing Act  as  suitable  for  disposal  under  the 

Recreation  and  Public  Purposes  Act  precludes 
the  appropriation  of  the  land  under  any  other 
public  land  law,    including  the  mining  laws. 

Raymond  P.   Heon,   A-31096  (Nov.    18,    1969) 
76  I.  D.    290 

A  mining  claim  located  before  August  11,    1955,   on 
land  partly  within  an  existing  powersite  with- 

drawal is  null  and  void  ab  initio   as  to  that  land. 

T.    L.   and  George  F.   Bruckner,   A-31105 
(Mar.   25,    1970) 

The  equitable  adjudication  authority  of  the  Secretary 
of  the  interior  does  not  extend  to  the  validating 
and  patenting  of  a  placer  mining  claim  located  on 
land  included  in  a  powersite  classification  since 
there  cannot  be  substantial  compliance  with  the 
mining  laws  in  the  case  of  claims  located  on  land 
withdrawn  from  mining  location. 

Pacific  Coast  Gasoline  Company,   A-31120 
(Apr.    17,    1970) 

Lode  mining  claims  are  properly  declared  null  and 
void  ab  initio  when  they  are  located  on  land  not 

open  to  appropriation  under  the  mining  laws  be- 
cause the  minerals  in  the  lands  have  been  re- 

served to  the  grantor  in  perpetuity  in  a  war- 
ranty deed  which  conveyed  only  the  surface  to 
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the  United  States  in  consummation  of  a  Forest 

Exchange,   pursuant  to  the  act  of  March  20, 
1922,   as  amended,    16  U.S.  C.    sees.   485,   486 

(1964) 
James  W.   Hansen,   et  al..   1   IBLA  134 
(Dec.    2,   1970) 

Land  in  a  second  form  reclamation  withdrawal  re- 
mains open  to  mineral  location. 

M.   G.    Johnson,   2  IBLA  106  (Apr.    5,    1971) 

78  I.  D.  107 
Areas  of  the  National  Park  System  are  withdrawn 

from  location,   entry  and  patent  under  the  Mining 
Laws  of  the  United  States  unless  the  language 
creating  the  area  specifically  makes  lands  withi 
the  area  subject  to  the  mining  laws. 

Mining  in  National  Park  Service  Areas,   M-36838 

(Nov.   16.   1971)  78"  I. D.    352 
Absent  a  statutory  direction   to  the  contrary, 

lands  acquired  by  purchase  do  not   thereby 
acquire  a  public  land  status  and  are   there- 

fore not  subject   to  the  operation  of   the 
United  States  mining  laws. 

The  Act  of  August   10,    1939,   53  Stat.    1347, 
adding  certain  lands  to  the  Kanlksu  National 
Forest,  constitutes  such  a  statutory  direc- tion. 

Mining  claims  located  on   lands  purchased  by 
the  United  States  under  the  Act  of  April  8, 
1935,   49  Stat.    115,   and  added   to  the 
Kanlksu  National   Forest  by   the  Act  of 
August    10,    1939,    53  Stat.    1347,   may  not 
be  declared  null  and  void  ab   Initio,   but 
the  mining  claimants  must  be  afforded 
notice  and  an  opportunity  for  hearing 
before  the  claims  are  subject  to  cancel- 
lation. 

Ernest   Smith,   Ruth  Smith,   4   IBLA  192    (Dec.    27, 
,1971)  78  I.D.   368 

Lands  which  have  been  withdrawn  from  entry  under 
some  or  all  of  the  public   land   laws   remain  so 
withdrawn  until   there  is  a   formal   revocation 
or  modification  of  the  order  of  withdrawal,   and 
it   Is   Immaterial  whether  the  lands  are  presently 
being  used   for  the  purpose  for  which  they  were withdrawn. 

Oliver   and  Robert  A.    Reese, 
4  IBLA  261   (Jan  21,    1972) 

Silver  Associates.   Inc., 

Lands  acquired   for  national   forests  under 
the  General  Exchange  Act  of  March  20,   1922, have  the  statua  of  public   lands  of  the 
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United  State*  and  are  therefore  subject 

to  entry  under  the  general  mining  laws. 

The  Atchison.  Topeka  &  Santa  Fe  Railway 
Company  v.  Emma  Mae  Cox.  United  States 
of  America  v. Mae  Cox  and  H.  P.. 

Rawls  and  Edith  Rawls.  4  IBLA  279 

(Jan.  31,  1972) 

An  attempt  to  locate  a  mining  claim  made  while 
the  land  Is  Included  In  an  application  to 
withdraw  the  land  from  location  or  entry 
for  metalliferous  minerals  under  United  States 
mining  laws  Is  Invalid  since  the  notation 
of  the  filing  of  the  application  on  the 
land  office  records  segregates  the  land 
from  lands  available  for  disposal  under  the 
mining  laws  to  the  extent  that  the  proposed 
withdrawal  would. 

Lands  which  are  known  to  be  underlain  by  deposit! 
of  oil  shale  are  withdrawn  from  operation 
of  the  United  States  mining  laws  by  Executive 
Order  5327  of  April  15,  1930,  as  supplemented 
by  Public  Land  Order  4522  of  September  13, 
1968. 

Kelly  B.  Hall.  George  I.  Hackford.  Thomas  V. 
Reynolds .  4  IBLA  329  (Feb.  14,  1972) 

A  classification  of  land  for  disposition  under 
the  Recreation  and  Public  Purposes  Act 
segregates  the  land  from  mineral  location 
until  it  Is  vacated;  mining  claims  located 
while  the  land  is  so  segregated  are  properly 
declared  null  and  void  ab  initio. 

Henri  Guzek,  5  IBLA  133  (Mar.  10,  1972) 

A  classification  of  land  by  a  Bureau  of 

Land  Management  (BLM)  motion  for  dis- 
position under  the  Recreation  and  Public 

Purposes  Act  segregates  the  land  from 
mineral  locations,  and  a  mining  claim 

located  on  lands  so  classified  is  null 
and  void  ab  initio. 

Leo  Fred  Huber,  J.  0.  Archibald,  7  IBLA  131 

(Aug.  25,  1972) 

Under  the  Mining  Claims  Rights  Restoration 

Act  of  1955,  public  land  within  a  pre- 
liminary permit  issued  by  the  Federal 

Power  Commission  under  the  Federal 

Power  Act  is  not  open  to  entry  under 
the  mining  laws;  a  mining  claim  located 
after  the  permit  has  issued  is  properly 
declared  void  ab  initio  without  a  hearing. 

Notice  on  public  land  status  records  in 
the  local  Bureau  of  Land  Management 
office  of  the  issuance  of  a  preliminary 

permit  by  the  Federal  Power  Commission, 
and  the  filing  of  the  application  for 
the  permit  and  the  application  for  a 
license  with  the  Commission,  is  not 
essential  to  segregate  the  lands  from 
location  under  the  mining  laws. 

A  failure  of  Government  officials  to  pro- 
vide information  that  land  was  closed 

to  mining  locations  cannot  give  life  to 
invalid  mining  claims. 

Foster  Mining  and  Engineering  Company.  7  IBLA  299 
(Sept.  22,  1972)  79  I. P.  599 

A  classification  of  land  by  Bureau 

motion  for  disposition  under  the 
Recreation  and  Public  Purposes  Act 
segregates  the  land  from  mineral 
locations,  and  a  mining  claim 
located  on  lands  so  classified  is 
null  and  void  ab  initio.   Buch  v. 
Morton,  449  F.2d  600  (9th  Cir. 
1971). 

Gerald  P.  Heden,  6  IBLA  291  (July  6,  1972) 

Section  2332,  Rev.  Stat.,  30  U.S.C.  §  38 
(1970)  ,  may  not  create  any  rights  to  a 
mining  claim  against  the  United  States  where 

the  land  is  not  open  to  entry  under  the  min- 
ing laws.   If,  however,  the  land  becomes 

open  for  entry  under  the  mining  laws,  and  in 
the  absence  of  any  intervening  rights,  that 

provision  may  serve  as  a  substitute  to  mak- 
ing a  new  location  if  the  lands  are  held  for 

the  requisite  number  of  years  thereafter  and 
a  discovery  of  a  valuable  mineral  deposit  is 
then  shown.   This  includes  lands  opened  to 
mining  claims  under  the  Multiple  Mineral 
Development  Act,  but  under  that  Act  the 
leasable  minerals  would  be  reserved  to  the 
United  States. 

Merltt  N.  Barton,  6  IBLA  293  (July  7,  1972) 

79  I. P.   431-A 

While   land  is  withdrawn   from  mineral  location 
no  rights   to  the  land  may  be   gained  under 
mining  claims   located  during  the  withdrawal 

period. 
Where   lands  within  power  site  withdrawals 

were   restored  to  mineral   location  by   the 
Mining  Claims   Rights   Restoration  Act,    they 

will  subsequently  be  closed  to  such   loca- tion when  and  so   long  as   such   lands   are 
within  a  preliminary  permit   issued  by   the 
Federal  Power   Commission  or   an   application 
for  a  license   for  a  project   filed  by   the 
permittee  while  the  permit   is   in  effect. 

Gardner  C.   McFarland,    8  IBLA  56   (Oct.    13,    1972) 

Mining   claims    located   after   the   land  has 
been  segregated   from  appropriation  under 
the  mining   laws  by  notice   of   proposed 
classification  under  the  Classification 
and  Multiple  Use  Act   of   1964,    43  U.S.C. 
§§    1411-18   (1970),   published   in   the 
Federal  Register  are   properly   declared 
null   and  void  ab   initio. 

Rudolph  Chase  and  Raymond  W.    Voss,    8  IBLA  351 
(Pec.    11,    1972) 
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Mining  claims  located  on  lands  within  a 

reclamation  withdrawal  which  were  not  open 
to  mineral  entry  are  properly  declared  null 
and  void  ab  initio. 

Public  lands  covered  by  a  license  or  an  appli- 
cation for  a  license  for  a  power  project 

issued  by  the  Federal  Power  Commission  are 
not  open  to  mineral  location. 

Since  §  9(d)  of  the  Wild  and  Scenic  Rivers  Act 
withdraws  from  mineral  location  only  lands 
which  constitute  the  bed  or  bank  or  are 

situated  within  one-quarter  mile  of  the  bank 
of  a  river  listed  in  §  5(a)  as  a  potential 

addition  to  the  wild  and  scenic  rivers  sys- 
tem, the  designation  pursuant  to  §  5(d)  of. 

that  Act  of  a  river  area  as  one  which  fed- 

eral agencies  shall  evaluate  in  their  plan- 
ning reports  does  not  place  the  river  in 

the  category  of  a  potential  addition  to 
the  wild  and  scenic  rivers  system  or  with- 

draw the  bed  or  banks  of  the  river  or  lands 
within  one-quarter  mile  of  the  bank  of  the 
river  from  mineral  location. 

Ralph  Page,  8  IBLA  435  (Dec.  22,  1972) 

A  mining  claim  is  properly  declared  null  and 
void  ab  initio  to  the  extent  it  has  been 
Located  on  lands  withdrawn  from  mineral 

location  bv  a  power  project  classification. 

Estate  of  Thomas  _S ._  Williams,  Deceased 
Mrs.  Lucille  Wi  1  L  i  ams ,  10  IBLA  138  (Mar.  19,  197)) 

Lninj-  clains  located  on  land  in  a  first  forn 
if  i i. hi  withdrawal  are  properly  declared 

to  be  trill  and  void  ab  initio,  and  the  sub- 
sequent restoration  of  the  lands  to  mineral 

location  pursuant  to  the  Act  of  April  23, 
1932,.  A3  II.S.C.  §  154  (1970),  will  not 
breathe  life  into  the  invalid  mining 

.A  178  (Apr.  2,  1973) 
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A  mining  claim  located  before  August  11,  1953,  c 
land  within  an  existing  power  site  withdrawal 

is  null  and  void  because  the  land  was  then  un- 
available for  mining  locations. 

Ed  Wullliez,  12  IBLA  265  (July  27,  1973) 

Where  the  United  States  does  not  own  the  mineral 
estate  of  lands  described  in  a  mill  site  location 

notice,  the  land  is  not  open  to  location  under  the 
mining  laws  and  a  mill  site  is  not  locatable  thereon 

Robert  C.  Lefalvre  and  Freeman  Huntley  (D/B/A) , 

western  Aggregates  of  Mineral  and  Rock.  13  IBLA  289 
(Oct.  25,  1973) 

There  is  a  strong  presumption  against  implied  re- 
peal of  an  executive  order.   If  a  statute 

covers  the  same  area  as  an  executive  order  and 

they  are  not  absolutely  irreconcilable,  effect  will 
be  given  to  both.   A  statute,  authorizing  a 

patent  of  lands  to  a  city,  subject  to  a  reser- 
vation of  minerals  to  the  United  States,  did  not 

impliedly  revoke  an  executive  order  withdrawal  of 

the  lands  for  classification  and  in  aid  of 
legislation  to  grant  the  patent  to  the  city, 

which  withdrawal  closed  the  lands  to  non- 
metalliferous  location  under  the  mining  laws. 

Where  the  United  States  disposes  of  public  lands 
with  a  reservation  of  minerals  to  the  United 

States,  the  reserved  minerals  are  not  subject  to 
location  under  the  general  mining  laws  in  the 

absence  of  specific  statutory  authority.   Min- 
erals reserved  to  the  United  States  in  a  patent 

to  the  City  of  Phoenix  issued  pursuant  to  the 
Act  of  July  15,  1921,  42  Stat.  143,  are  subject 
to  the  mining  laws,  as  neither  that  Act  nor  any 

other  statute  provides  for  disposition  of  the  re- 
served minerals  under  the  mining  laws. 

City  of  Phoenix  v.  Alvin  B.  Reeves,  et  al. ,  14  IBLA 
315  (Feb.  1,  1974)  81  I.D.  65 

Mining  claims  made  on  land  segregated  from  operation 
of  the  mining  laws  are  null  and  void  ab  initio. 

A  mining  claim,  located  at  a  time  when  the 
land  is  withdrawn  from  mineral  entry,  is 
null  and  void  ah  initio  and  may  be  so 
declared  without  a  hearing. 

Where  a  mineral  claimant  asserts  that  his 
claim  was  not  located  on  land  withdrawn 

from  entry  under  the  mining  laws,  and  the 
record  indicates  that  part  of  the  claim  was 
not  located  on  withdrawn  land,  the  entire 
claim  cannot  be  declared  null  and  void  ab 
initio  without  contest  proceedings. 

Brace  C.  Curt iss,  11  IBLA  30  (May  22,  1973) 

Mining  claims  located  on  lands  withdrawn 
from  mineral  entry  are  null  and  void  ab 
initio. 

Mickey  G.  Shaulis,  11  IBLA  116  (June  6,  1973) 

F.  Anderson,  et  al. ,  15  IBLA  123 United  States  v.  A. 
(Mar.  20,  1974) 

By  regulation  the  filing  of  a  formal  exchange 
application  under  the  Taylor  Grazing  Act, 
43  U.S.C.  §  315g(b)  (1970),  segregates  the 
selected  land  from  appropriation  under  the 
mining  laws.   A  mining  claim  located  on 

such  land  thereafter  is  void  ab  initio  and 

affords  no  basis  for  a  protest  against  the exchange. 

Essex  International,  Inc. 

(Apr.  16,  1974) 

15  IBLA  232 

81  I.D.  187 

From  the  effective  date  of  the  Mining  Claims 
Rights  Restoration  Act  of  August  11,  1955, 

69  Stat.  §§  682-683  as  amended,  30  U.S.C. 
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§§  621-625  (1970),  all  lands  Included  In 

an  application  to  the  Federal  Power  Com- 
mission for  either  a  preliminary  permit 

or  a  license,  where  no  permit  has  been 
issued,  are  open  to  mineral  entry,  absent 
other  impediments. 

The  mere  filing  of  applications  for  a  license 

or  a  preliminary  permit  for  a  power  project 
since  the  date  of  the  Mining  Claims  Rights 

Restoration  Act  does  not  preclude  the  oper- 
ation of  the  U.S.  mining  laws  as  to  those 

lands. 

Public  lands  covered  by  a  license,  or  an  appli- 
cation for  a  license  for  a  power  project 

where  already  covered  by  a  preliminary  permit 
issued  by  the  Federal  Power  Commission,  which 

permit  has  not  been  renewed  more  than  once 
in  the  case  of  such  prospective  licensee, 
are  not  open  to  mineral  location. 

Sam  Rosetti,  15  IBLA  288  (May  6,  1974)  81  I.D.  251 

A  mining  claim  located  upon  land  subject  to  first 
form  of  reclamation  withdrawal  and  not  open  to 
mineral  entry  is  void  ab  initio. 

Russ  Journlgan.  16  IBLA  79  (June  26,  1974) 

A  permit  issued  by  the  Forest  Service  for 

a  transmission  line  right-of-way  under 
16  U.S.C.  §522  (1970)  does  not  serve 
as  a  withdrawal  or  close  the  land  to  mineral 

location.   A  Bureau  of  Land  Management  deci- 
sion will  be  vacated  where  it  invalidated 

mining  claims  because  they  conflicted  with 

a  transmission  line  right-of-way  issued 
under  the  authority  of  16  U.S.C.  §522. 

A.  W.  Schunk,  16  IBLA  191  (June  28,  1974) 

81  I.D.  401 

R.S.  2332,  30  U.S.C.  §  38  (1970),  is  not  an 

independent  adverse  possession  statute.   It 
is  part  of  the  general  mining  laws,  and 
necessarily  assumes  that  any  lands  claimed 
under  that  statute  were  open  to  entry  and 

patent  under  the  mining  laws.   It  has  no 
application  to  a  trespass  on  land  which  is 
closed  to  mineral  entry  by  withdrawal  or 
reservation,  and  compliance  with  the  terms 

of  the  statute  will  not  "cure"  the  invalidity 
of  a  mining  claim  located  on  land  which  was 
not  open  to  entry  and  appropriation  under 
the  mining  laws. 

United  States  v.  Mike  Guzman,  Sr. and  Mike 
Guzman,  Jr.,  18  IBLA  109  (Dec.  5, 

81  I.D. 

1974) 
685 

LITIGATION 

The  holder  of  a  mining  claim  who  fails  to 
file  notice  of  his  adverse  claim  against 
a  conflicting  mineral  patent  application 
in  accordance  with  30  U.S.C.  §  29  (1970), 

may  not  thereafter  assert  his  claim  as  a 
bar  to  the  issuance  of  the  mineral  patent, 
but  he  may  assert  his  claim  in  a  protest 
against  a  subsequent  private  exchange 
application  for  the  same  conflicting 
lands. 

A  holder  of  a  mining  claim  is  not  required 
to  institute  adverse  proceedings  pursuant 
to  30  U.S.C.  §§  29  and  30  (1970),  where 

the  notice  of  publication  of  a  mineral 

patent  application  expressly  excludes  the 
area  of  the  claim  in  conflict. 

Essex  International,  Inc.,  15  IBLA  232 

(Apr.  16,  1974)  81  I.D. 

Where  a  state  agency  holJs  a  Forest  Service  free 
use  permit  to  remove  mineral  materials  from 
designated  public  land  this  does  not  constitute 

a  withdrawal  or  serve  to  segregate  the  land 
from  appropriation  under  the  mining  laws,  as 

does  a  material  site  right-of-way  issued  pur- 
suant to  the  Federal-Aid  Highway  Act. 

United  States  v.  Kenneth  McClarty,  17  IBLA  20 
(Aug.  29,  1974)  81  I.D.  472 

LOCATABILITY  OF  MINERAL 
Generally 

The  test  of  discovery  is  not  satisfied  by 

showing  that  there  is  a  basis  for  specu- 
lation that  there  might  be  a  market  for 

the  mineral  at  some  future  date  under 
altered  economic  circumstances. 

A  mining  claim  located  on  land  withdrawn  at  the 
time  of  location  is  void  ab  initio.   Such  a 

location,  and  the  decision  declaring  such  a 
location  void,  do  not  affect  the  status  of 
any  location  of  the  same  land  made  prior  to  the 
withdrawal;  nor  can  such  a  location,  made  by 
a  party  with  an  interest  in  the  prior  location, 
reestablish  or  protect  rights  to  the  prior 
claim. 

R.  C.  Jim  Townsend,  18  IBLA  100  (Nov.  27,  1974) 

United  States  v.  Menzel  C.  Johnson,  16 

(July  10,  1974) 

LOCATION 

When  two  or  more  persons  participate  in  the 
location  of  a  mining  claim,   a  tenancy  in 
common  arises  and  each  locator  has  the 
same  rights  in  respect  to  his  share  as  a 
tenant  in  severalty,   but  he  holds  his  interest 
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independently  of  the  other  and  may  transfer, 
devise  or  encumber  it  separately  without  the 

consent  of  the  other  co-tenants. 

Union  Oil  Company  of  California  et  al.  , 

A-29560  (Supp.  )  (July  30,    1965)    72  I.  D.    313 
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retrospective  application  to  the  act  of  July  23, 
1955,   which  bars  locations  thereafter  made  for 
common  varieties  of  sand  and  gravel. 

United  States  v.   J,  R.  Osborne  et  al. ,  A-31030 
(May  26,    1970)  77  I.  D.   83 

Not  only  must  a  mining  claimant  properly  mark 

mining  claims  on  the  ground  to  have  a  valid 
location,  but  the  claimant  also  bears  the 

responsibility  of  maintaining  markings  for 

mining  claims  and  discovery  points  within 
them  so  that  when  the  Government  raises  a 

question  affecting  title  to  the  claim,    its 

examiners  may  be  able  to  inspect  and 
examine  the  claims  and  discovery  points. 

United  States  v.    Independent  Quick  Silver  Company, 

A-30338  (Sept.    21,    1965)  72  I.  D.    367 

To  hold  that  a  mining  claim  located  for  a  common 

variety  of  sand  and  gravel  prior  to  July  23,    1955, 

must  be  perfected  by  a  discovery  (including  mat- 

kejability)  made  before  that  date  is  not  to  give 

retrospective  application  to  the  act  of  July  23, 

1955,    which  bars  locations  thereafter  made  for 

common  varieties  of  sand  and  gravel. 

United  States  v.    William  A.    McCall.   Sr.  .    The 

Dredge  Corporation,    Estate  of  Olaf  H.    Nelson.    De- 

ceased,   Small  Tract  Applicants  Association,    Inter- 

vener,   2  IBLA  64  (Mar.    22.    1971)     78  I.  D.  71  ' 

The  location  of  a  valid  mining  claim  vests  in  the 

locator  a  present  right  of  possession,   and 
where,   because  land  has  been  withdrawn  from 

such  entry,   a  locator  can  obtain  no  present 

interest  in  the  land  a  mining  location  on  such 

land  can  be  only  a  nullity. 

David  W.   Harper  et     al. .  A-30719  (May  15,    1967) 
74  I.  D.    141 

because  Revised  Statute  2320  provides  that  no 

lode  mining  claim  shall  extend  more  than  300 

feet  on  each  side  of  the  middle  of  the  vein  at 

the  surface,  a  patent  applicant  should  indicate 
the  direction  of  the  vein  and  adjust  his  survey 

accordingly  if  the  course  of  the  vein  diverges 
from  a  line  through  the  center  of  the  claim  and 
one  of  the  side  lines  is  more  than  300  feet  from 
the  center  of  the  vein. 

United  States  v.   George  A.   and  Dorothy  Relyea, 

A-30909  (June  25,    1968) 

To  hold  that  a  mining  claim  located  for  a  common 
variety  of  sand  and  gravel  prior  to  July  23,  1955, 

must  be  perfected  by  a  discovery  (including  mar- 
ketability) made  before  that  date  is  not  to  give 

retrospective  application  to  the  act  of  July  23, 
1955,   which  bars  locations  thereafter  made  for 

common  varieties  of  sand  and  gravel. 

A  raining  claimant  bears  the  resnonslbllltv 
of  maintaining  markings  for  mining  claims 
and  discovery  points  within  them. 

The  Atchison,   Topeka   &  Santa  Fe  Railway 

Company  v.    Emma 
of  America 

*& 

e  Cox.    United   States 
Mae  Cox  and  H.    D. 

Rawls   and  Edith   Rawls.    4   IBLA  279 
(Jan.    31,    1972) 

To  hold   that   a  mining  claim  located   for  a 
common  variety  of  sand  and  gravel  prior 

to  July   23,    1955,   must  be  nerfected  by 
a  discovery    (Including  marketability) 
made  before   that  date   is  not   to   Rive   re- 

trospective  application   to   the  Act   of 
July  23,    1955,  which  bars   locations 
thereafter  made   for  common  varieties   of 
sand   and   gravel. 

United  States   v.   The  Dredge  Corporation, 
7  IBLA   136   (Aug.    25,    1972) 

A  compound,   of  which  sodium  Is   a  major 
constituent,    is   not   subject   to   loca- 

tion under   the  mining   laws;    If  dis- 
posable   from  the  public   lands    It 

would  be  subject   only    to   lease  or 

permit   under  the  Act   of   February   25, 

1920,    §$    23-25,    as    amended,    30   U.S.C. 
»*   261-263   (1970). 

United  States   v.    Curtis  H.    Springer,   et   al. 
8  IBLA  123   (Nov.    14,    1972) 

United  States  v.   Ernest  Higbee  et   al. 

(Apr.    1,    1970) 

A-31063 

To  hold  that  a  mining  claim  located  for  a  common 

variety  of  sand  and  gravel  prior  to  July  23,    1955, 

must  be  perfected  by  a  discovery  (including  mar- 
ketability) made  before  that  date  is  not  to  give 

Even  though  a  placer  mining  claim  is  loc-  t  ud 
b"  legal  subdivisions  on  surveyed  land, 
43  CFR  3401.1  (1966)  [now  43  CFR  3831.1] 

requires,  in  part,  that  the  corners  of  the 
claim  be  staked  and  that  a  notice  of  loca- 

tion be  posted  thereon  in  order  for  such 
a  location  to  be  valid. 

Where  a  mining  claimant's  testimony  as  to 
location  and  discovery  is  superficial  and 

implausible,  it  is  reasonable  for  the 
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Administrative  Law  Judge  to  conclude  from 
the  evidence  and  the  testimony  of  other 
witnesses  that  none  of  the  claims  was 

located  according  to  the  requirements  of 

the  mining  laws  and  that  no  discovery  was 
made  thereon. 

United  States  v.  Merle  I.  Zweifel  et  al. 
11  IBLA  53  (May  29,  1973)      80  i.d.  : 

Where  there  is  a  variance  or  discrepancy  between 
the  location  notice  or  certificate  and  the  stakes 

or  monuments  on  the  ground,  the  latter  will  pre- 
vail and  are  more  certain  evidence  of  the  exact 

situs  of  the  claim. 

The  purpose  of  an  amended  location  notice  is  to  cure 
imperfections  and  correct  errors.   In  the  absence 
of  intervening  rights  the  amendment  relates  back 
to  the  date  of  original  location. 

United  States  v.  Estella  M.  Klncanon  and  David  L. 

Klncanon,  13  IBLA  165  (Sept.  26,  1973) 

Under  30  U.S.C.  §  38  (1970),  when  a  person  (and  his 
predecessors  in  chain  of  title)  has  held  and  worked 
a  mining  claim  for  a  period  of  time,  equal  to  that 
prescribed  by  the  state  statute  of  limitations  for 

adverse  possession  to  mining  claims,  during  which 
period  the  land  was  open  to  mining  location, 
he  is  deemed  to  have  made  a  location.   Whether 
the  location  is  valid  depends  on  whether  a  dis- 

covery has  been  made  within  the  meaning  of  the 
mining  laws. 

Technical  deficiencies  in  the  manner  or  method 
of  the  location  and  recordation  are  not 

material  to  the  assertion  of  a  claim  per- 
fected pursuant  to  R.S.  2332,  30  U.S.C.  S 

38  (1970).  The  provision  offers  an  alter- 
native to  proving  strict  compliance  with 

the  laws  applicable  to  lode  and  placer 
location,  and  a  claimant  under  this  provision 
is  not  required  to  produce  record  evidence 
of  his  location  or  to  give  any  reason  for 
not  producing  such  evidence. 

If  the  claimants  possess  the  essential  quali- 
fications as  to  citizenship,  and  if  they 

peacefully  entered  and  occupied  the  land 
and  discovered  a  valuable  deposit  of  common 
variety  of  mineral  thereon  at  a  time  when 
both  the  land  and  the  mineral  were  subject 
to  appropriation  under  the  mining  laws,  and 
if  they  thereafter  remained  in  peaceful, 
exclusive  possession  and  openly  worked  the 
claim  for  the  period  prescribed  by  the  state 
statute  of  limitations  for  mining  claims, 
and  expended  at  least  the  minimum  amount  of 
money  prescribed  by  law  in  the  improvement 
of  the  claim,  all  such  actions  having  been 
accomplished  prior  to  July  23,  1955,  they 

have  thereby  established  their  right  to  re- 
ceive a  patent  pursuant  to  30  U.S.C.  $  38 

(1970)  notwithstanding  their  failure  to  file 
a  location  notice  initially  and  despite  their 
error  in  subsequently  locating  and  recording 
their  claim  under  the  statute  pertaining  to 

lode  locations  rather  than  properly  under  the 
placer  mining  law. 

W.  E.  Wicks.  14  IBLA  356  (Feb.  21,  1974) 

United States v 
Mike Guzman, 

Sr. 

and  Mike 
Guzman 

Jr., 

18 

IBLA 

109 

(Dec:  5, 

81  I.D. 

1974) 
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Where  a  mining  claimant  testifies  that  he  performed 
no  work  of  excavation  or  improvement  on  the 
claims,  took  samples  at  random  which  he  could 
not  tie  to  any  particular  claim,  had  the 
samples  assayed  but  introduced  into  evidence 
no  assay  certificates,  offered  no  persuasive 
evidence  as  to  marketability,  and  where  his 
testimony  leaves  the  impression  that  he  was 
never  on  many  of  the  claims,  it  is  reasonable  to 
conclude  that  no  discovery  was  made  on  any  of 
the  claims. 

United  States  v.  Merle  I.  Zweifel, et  al., 
16  IBLA  74  (June  26,  1974) 

A  mining  claim  located  on  land  withdrawn  at  the 
time  of  location  is  void  ab  initio.   Such  a 

location,  and  the  decision  declaring  such  a 
location  void,  do  not  affect  the  status  of 
any  location  of  the  same  land  made  prior  to  the 
withdrawal;  nor  can  such  a  location,  made  by 
a  party  with  an  interest  in  the  prior  location, 
reestablish  or  protect  rights  to  the  prior 
claim. 

R.  C.  Jim  Townsend,  18  IBLA  100  (Nov.  27,  1974) 

LODE  CLAIMS 

I'o  constitute  a  valid  discovery  upon  a  mining 
claim  there  must  be  shown  to  exist  within  the 

limits  of  the  claim  a  valuable  deposit  of  min- 
eral which  would  warrant  a  prudent  man  in  the 

further  expenditure  of  his  labor  and  means, 
with  a  reasonable  prospect  of  success,   in 
developing  a  valuable  mine,  and,  where  a  claim 

•       is  based  upon  a  lode  location,  there  must  be 

exposed  within  the  limits  of  the  claim  a  lode 
or  vein  bearing  mineral  which  would  warrant 
the  expenditure    of  labor  and  means  with  the 

same  prospect  of  success;  it  is  not  sufficient 
to  show  that  a  few  tons  of  chromite-bearing 
float  rock  were  taken  from  a  claim  and  sold 

or  that  some  gold  may  have  been  taken  from 
a  claim  where  the  evidence  shows  that  chromite 

ore  of  the  quality  previously  taken  from  the 
claim  cannot  be  mined  for  its  current  market 
value  and  that  the  deposits  from  which  ore  was 
taken  have  apparently  been  exhausted  and  where 
there  is  no  evidence  of  the  finding  of  gold  in 
such  quality  as  to  justify  any  expectation  of 
developing  a  valuable  mine. 

United  States  v.    Esther  R.   Smith,   A-30888 
(Mar.    29,    1968) 
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Because  Revised  Statute  2320  provides  that  no 
lode  mining  claim  shall  extend  more  than  300 
feet  on  each  side  of  the  middle  of  the  vein  at 
the  surface,  a  patent  applicant  should  indicate 
the  direction  of  the  vein  and  adjust  his  survey 
accordingly  if  the  course  of  the  vein  diverges 
from  a  line  through  the  center  of  the  claim  and 
one  of  the  side  lines  is  more  than  300  feet 
from  the  center  of  the  vein. 

United  States  v.   George  A.   and  Dorothy  Relyea, 
A-30909  (June  25,    1968) 

For  a  lode  claim  to  be  valid  there  must  be  shown  the 
discovery  of  a  vein  or  lode  within  the  claim  hav- 

ing sufficient  mineralization  to  justify  a  prudent 
man  in  expending  his  time  and  money  with  the 
expectation  of  developing  a  valuable  mine. 

MINING  CLAIMS— Continued 

LODE  CLAIMS — Continued 

To  constitute  discovery  upon  a  lode  mining 

claim,  there  must  be  exposed  within  the 
limits  of  the  claim  a  vein  or  lode  of 

quartz  or  other  rock  in  place,  bearing 
gold  or  some  other  mineral  deposit  in 
such  quality  and  quantity  which  would 
warrant  a  prudent  man  in  the  expenditure 
of  his  time  and  money  with  a  reasonable 
prospect  of  success  in  developing  a 
valuable  mine. 

United  States  v.  H.  A.  Taylor  et  al.,  11  IBLA  119 
(June  7,  1973) 

The  basis  of  a  valid  mining  location  for  both  placer 
and  lode  claims  is  discovery  of  a  valuable  mineral 
deposit  within  the  claim  area. 

United  States  v.  Bradlaner  Enterprises,  Inc.  (D/B/A), 

Bradlaner  Corporation,  13  IBLA  184  "(Sept.  27,  1973) 

t 

Lode  claims  cannot  be  validly  located  for  deposits  of 
flagstone  which  as  building  stone  can  be  located 
only  as  placer  claims. 

United  States  v.   Ray  L.   Steven  et  al . ,   A-31052 
(May  13,    1970) 

Lode  claims  cannot  validly  be  located  for  deposits  of 
quartzite  building  stone  which  under  the  act  of 
August  4,   1892,  can  be  located  only  as  placer 
claims. 

United  States    v.    Clarence  T     Stevens  and  Mary  D. 
Stevens,   A-31088  (May  26,    1970) 77  I.D.  9 

To  constitute  a  valid  discovery  upon  a  lode 
mining  claim  there  must  be  exposed  within 
the  limits  of  the  claim  a  lode  or  vein  bear- 

ing mineral  in  such  quality  and  quantity 
which  would  warrant  a  prudent  man  in  the 
further  expenditure  of  his  labor  and  means, 
with  a  reasonable  prospect  of  success,  in 
developing  a  valuable  mine. 

United  States  v.  L.  B.  McGuire,  4  IBLA  307 

(Feb. 

1972) 

Lode  claims  cannot  validly  be  located  for 

deposits  of  building  stone  which  under  the 
Act  of  August  4,  1892,  can  be  located  only 
as  placer  claims. 

United  States  v.  Cascade  Ornamental  Building 
Stone,  Inc.,  et  al.,  8  IBLA  447  (Dec.  29,  1972) 

To  constitute  discovery  upon  a  lode  mining 
claim,  there  must  be  exposed  within  the 
limit3  of  the  claim  a  vein  or  lode  of 

quartz  or  other  rock  in  place,  bearing  gold 
or  some  other  mineral  deposit  in  such  quality 
and  quantity  which  warrant  a  prudent  man  in 
the  expenditure  of  his  time  and  money 

with  a  reasonable  prospect  of  success  in 
developing  a  valuable  mine. 

United  States  v.  Samuel  Mellos  ,  10  IBLA  261 

(Apr.  13,  1973) 

Lode  claims  located  for  deposits  of  sand  and 
gravel  are  void  ab  initio,  since  the  law 
authorizing  the  location  of  lode  claims 
provides  no  authority  for  the  location  of 
placer  deposits  of  sand  and  gravel,  and  a 
relocation  of  the  lode  claims  as  placer 
claims  in  1965  cannot  relate  back  to  and 

depend  upon  the  lode  claims  for  validity. 

United  States  v.  Mike  Guz Sr.  and  Mike 
Jr.,  18  IBLA  109  (Dec.  5,  1974) 

81  I.D.  685 

MILL   SITES 

A  mill  site  is  properly  declared  null  and  void 
when  it  is  neither  being  occupied  nor  used  for 
mining  and  milling  purposes. 

United  States  v.   John  L.    Cooper  et  al.  ,   A-30267 
(May  11,    1965) 

A  millsite,    located  prior  to  July  23,    1955,   for 
an  acreage  in  excess  of  the  allowable  five 
acres,   is  subject  to  the  limitations  of 
section  4  of  the  act  of  July  23,    1955,   unless 
the  claimant  amends  his  location  to  include 
not  more  than  5  acres  of  the  land  used  for 
mining  and  milling  purposes  which  was 
embraced  in  his  original  location. 

United  States  v.    Amideus  Guidoni,   A-30414 
(Oct.    28,    1965) 

The  sinking  of  wells  and  the  construction  of 
substantial  improvements  for  the  conveyance 
and  utilization  of  water  therefrom  in  mining 
operations  are  sufficient  to  justify  the  use  of 
the  land  as  a  mill  site. 

Howard  C.    Bi A-30536  (May  31,    1966) 
73  I.D. 
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Where  a  millsite  is  used  for  mining  and  milling 

purposes  in  connection  with  a  mining  claim 
that  is  held  to  be  invalid,   and  the  claimant  does 
not  show  that  the  millsite  is  being  used  for 

mining  and  milling  purposes  in  connection  with 

any  other  mining  claim,   the  millsite  is  proper- 
ly declared  to  be  invalid. 

United  States  v.   Jesse  W.   Crawford,   A-30820 
(Jan.    29,    1968) 

The  validity  of  a  mill  site  that  is  used  in  connec- 
tion with  mining  operation  on  a  vein  or  lode 

is  necessarily  dependent  upon  the  validity  of 
the  lode  claim  to  which  it  is  appurtenant. 

No  right  to  a  mill  site,   upon  which  there  is  no 
quartz  mill  or  reduction  works,   can  be  estab- 

lished unless  the  site  is  used  for  mining  or  mill- 
ing purposes  in  connection  with  a  valid  lode claim. 

United  States  v.    Lester  E.    Martin  et   al .  ,   A-31050 

(Apr.    3,    1970) 

The  location  of  land  for  a  millsite  to  be  used  in 
conjunction  with  a  placer  mining  claim  was  not 
authorized  until  enactment  of  the  act  of  March  1 1960. 

Pacific  Coast  Gasoline  Company,   A-31120 
(Apr.    17,    1970) 

United  States  v.    Frank  Coston,   A- 30835 
(Feb.    23,    1968) 

A  millsite  may  be  declared  invalid  for  failjre  to 
satisfy  the  statutory  requirements  pertinent 
to  it  even  though  no  contest  is  brought  against 
the  mining  claim  with  v/hich  it  is  associated. 

The  United  States  may  bring  adverse  proceedings 
against  a  millsite  location  even  though  the  land 

•s  no  longer  open  to  such  location  since  the 
United  States  can  at  any  time  withdraw  its  con- 

sent to  mineral  disposition  of  public  land  by 

withdrawal  of  the  land  or  by  requiring  a  claim- 
ant to  prove  his  right  to  a  mineral  location. 

A  millsite  that  is  not  being  used  or  occupied  for  a 
milling  or  mining  purpose  is  properly  declared 
invalid;  a  prospective  or  intended  use  for  such 
purposes  is  not  enough  to  validate  the  location. 

The  mere  naked  possession  of  water  on  a  millsite 
location  which  has  not  been  improved  or  used 
or  occupied  for  a  mining  or  milling  purpose 
does  not  satisfy  the  statutory  requirements  for 
location  of  a  millsite. 

The  use  of  a  small  cabin  on  a  millsite  for  occa- 
sional use  as  a  campsite  in  connection  with  a 

group  of  mining  claims  on  which  there  is  no 
producing  mine  does  not  constitute  such  use 
or  occupancy  for  milling  or  mining  purposes 
as  is  required  by  the  pertinent  statute. 

United  States  v.    W.    E.    Polk,   A-30859 
(Apr.    17,    1968) 

A  patent  may  be  issued  for  a  millsite  in  Death 
Valley  National  Monument,    but  only  if  it  is  made 

subject  to  the  Secretary's  general  regulations 
with  respect  to  the  use  of  the  surface. 

Applicability  of  the  Multiple  Mineral  Development 
Act  of  Aug.    13,    1954  (30  U.S.  C.   Sees.    521-531) 

Where  land  embracing  mining  claims  and  mill  site 
has  been  condemned  by  the  Navy  for  use  as   a 
gunnery  range,   the  Department  of  the  Interior  has 
jurisdiction  to  determine  if  the  mining  claims 
were  validated  by  a  discovery  of  a  valuable  min- 

eral deposit  at  the  time  of  the  taking  and  if  the 
requirements  of  the  law  as  to  mill  sites  were  sat- 

isfied; it  has  no  jurisdiction  over  questions  con- 
cerning any  monetary  compensation  for  the  taking. 

United  States  v.   Ray  L.   Steven  et  al. ,   A-31052 
(May  13,   1970) 

Millsites   that  are  not   being  used   or  occupied 
for  milling  or  mining  purposes   are   properly 
declared    invalid;    a  prospective  or   intended 
use  for   such  purposes   is   not   enough  to 
validate   the  locations. 

The  United   States  can  at   any   time  withdraw  its 
consent    to  disposition  of   public   land   under 
the  raining   laws  by  withdrawal   of   the   land 
or   by  bringing  adverse  proceedings   against 
a  millsite  or  mining  location,    requiring 
the  determination  of   the  validity  of  claims. 

Christian  F.   Murer.   4    IBLA  242 United   States  v. 
(Jan.    11,    1972) 

mill    site    that    is    not   being    used   or 
occupied    for   a  milling  or  mining  purpose 
and   on  which    there   is   no   mill    is   properly 
declared   invalid;   neither   the   fact    that 
it   is   intended   to   use    it    for  such   purposes 
in   the    future   nor   the    fact    that    it   may 
have  been  so   used    in   the   past    is   suffi- 

cient  to   validate   the    location  where   it 
is   not    associated  with    a   valid   mining 
claim. 

United   States    v.    Ethel   Schell   Larsen    and   Minerals 
Trust   Corporation,   9    IBLA  247    (Feb.    2,    1973) 

to  Millsites  in  the  Death  Valley  National  Monu- 
ment,   M-36787  (Oct.    31,    1969) 

Where  a  millsite  is  used  for  mining  and  milling 

purposes  in  connection  with  a  mining  claim 
that  is  held  to  be  invalid,  and  the  claimant 
does  not  show  that  the  millsite  is  being 
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used  for  mining  and  milling  purposes 
connection  with  any  other  mining  claim,  the 
millsite  is  properly  declared  to  be  invalid. 

United  States  v.  Samuel  Mellos,  10  IBLA  261 

(Apr.  13,  1973) 

Where  land  located  as  a  millsite  is  not 

being  used  for  mining  or  milling  pur- 
poses at  the  time  the  patent  is  applied 

for,  the  applicant  must  show  occupation 
by  improvement  or  other  evidence  of  good 
faith  intentions  to  use  the  land  for 

mining  or  milling  purposes  in  order  to 
sustain  his  claim;  where  a  claim  has 

usable  improvements  such  as  bunkhouses, 
an  ore  storage  dump,  and  a  tunnel  which 
is  the  access  to  a  mine,  the  requirement 
of  the  statute  has  been  met. 

Millsites,  having  only  the  possibility  of 

being  used  as  a  future  ore  dump  or  loca- 
tion for  a  mill  if  extensive  expenditures 

are  made  in  renovating  an  existing  mil! 

and  mining  operations  on  adjoinine  pat- 

ented lands  are  commenced,  do  not  ouali'  • 
for  a   patent  and  are  properly  declared 
inval id. 

United  States  v.  Joseph  H.  g-kirimoro,  10  IR"...' 

MINING  CLAIMS— Continued 

MILL  SITES  — Continued 

(May  1,  19  7  3) 

Where  a  mill  site  is  used  for  r.lning  and  billing 

purposes  in  connection  with  a  mining  clain 
that  is  held  to  be  invalid,  and  the  claimant 
does  not  show  that  the  mill  dire  is  bein;;  used 

for  mining  anti  billing  purpose,  in  connection 
with  any  other  mining  claim,  the  mill  site  is 

properly  declared  to  be  invalid. 

In  a  mining  contest  a  matter  not  charged  in  the 
complaint  cannot  be  used  as  a  gronna  to  find 
a  claim  invalid  unless  it  has  been  raised  at 

the  hearing  and  the  rontestee  has  not  objected. 

United  States  v.  Northwest  Wine  and  Milling  Inc., 

and  Thomas  A.  Bridges,  ll  13L.W/1  "(June  27,  1973; 

A  mill  site  patent  application  must  bt> 

rejected  where  the  mill  site  is  -'escribed 
as  a  portion  of  an  irregular  lot  or  is 
described  by  metes  and  bounds.,  and  is  not 

accompanied  by  the  official  survey  required 
by  30  U.S.C.  §  29  (1970)  and  A3  CFR  Part 
3860. 

United  States  v.  Robert  C.  Buch,  11  IBLA  307 
(June  29,  1973) 

Where  the  United  States  does  not  own  the  mineral 
estate  of  lands  described  in  a  mill  site  location 

notice,  .he  land  is  not  open  to  location  under  the 
mining  laws  and  a  mill  site  is  not  locatable  thereon. 

Robert  C.  Lefaivre  and  Freeman  Huntley  (D/B/A), 

Western  Aggregates  of  Mineral  and  Rock,  13  IBLA  289 

(Oct. "25,  1973) 

Although  a  millsite  may  be  declared  invalid  when 

its  only  use  is  in  connection  with  a  mining 
claim  which  is  declared  invalid,  a  millsite 

can  be  contested  separately  and  declared 
invalid  when  evidence  establishes  it  is  not 
being  used  for  mining  or  milling  purposes, 

independent  of  the  issue  of  the  validity  of 
the  mining  claim. 

A  millsite  is  used  for  mining  or  mi  Mini'  i-mp.is.es 
If  the  use  is  a  function  or  utility  intimateLy 
associated  with  the  removal,  handling  or  treat- 

ment of  the  ore  from  the  vein  or  lode.  Some 
step  in  or  directly  connected  with  the  process 
of  mining  or  some  feature  of  milling  must  be 

performed. 

An  Administrative  Law  Judge  may  properly  dismiss 
a  millsite  contest  if  the  Government  makes  an 
inadequate  prima  facie  showing  that  the  millsite 
is  invalid  either  as  a  dependent  or  independent 
claim,  and  evidence  shows  use  and  occupation  of 
the  site  for  mining  and  milling  purposes. 

United  States  v.  W.  C.  Dean  and  Mildred  W.  Dean, 
14  IBLA  107  (Dec.  21,  1973) 

A  millsite  claimant  is  entitled  to  receive  only 
that  amount  of  land  needed  for  his  mining 
and  milling  operations,  and  this  amount  can 
embrace  a  tract  of  less  than  five  acres. 
There  is  nothing  within  the  relevant  sta- 

tute which  prevents  the  Government  from 

granting  less  than  five-acre  tracts  when 
need  for  a  lesser  amount  of  surface  area  is 
indicated.  The  reference  to  five  acres 

within  the  relevant  statute  is  a  maximum, 
not  an  absolute,  automatic  grant. 

A  millsite  claimant,  when  challenged  by  the  Govern- 
ment, must  demonstrate  use  or  occupation  of  all 

the  area  claimed  within  each  millsite  location 
before  he  will  be  granted  a  patent  for  the  full 
amount  requested.  That  area  which  is  not  proved 
to  be  needed  for  mining  and  milling  purposes  may 
not  go  to  patent. 

VnUed  States  v.  Elmer  H.  Swanann.  14  IBLA  158 
(Jan.  16,  1974)  81  I.D.  14 

A  vague  intention  to  use  or  occupy  land  embraced 

in  a  millsite  claim  for  mining  or  milling  pur- 
poses at  some  time  in  the  future  is  not  sufficient 

to  comply  with  the  requirements  for  obtaining 
a  millsite. 

The  United  States  can  at  any  time  withdraw  its  con- 
sent to  occupancy  of  public  land  under  the  mining 

laws  by  withdrawal  of  the  land  and  if  the  claimant 
cannot  show  that  the  millsite  is  being  occupied 
or  used  for  mining  or  milling  purposes  as  of  the 

date  of  withdrawal,  the  claim  is  properly  de- 
clared invalid. 

The  fact  that  a  millsite  claimant  is  the  owner  of 

a  patented  or  patentable  mining  claim  does  not 
automatically  entitle  him  to  a  millsite. 
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Where  the  Government  brings  charges  against  a 
millsite  claim  alleging  that  no  present  use  or 
occupation  of  the  claim  for  mining  purposes  is 
being  made,  and  a  prima  facie  case  is  established 

in  support  of  the  charge,  the  burden  shifts  to 

the  claimant  to  show  compliance  with  the  pro- 
visions of  the  statute. 

proposed  mining  and  milling  operation  was 
economically  infeasible,  the  nonuse  of  the 

mill  was  more  than  a  reasonable  interruption 
in  a  milling  operation,  and  a  millsite  claim 
containing  the  mill  structure  will  be  declared 
invalid  under  either  clause  of  the  millsite 
law. 

United  States  v.  Dora  M.  Werry  and  Henry  Hirschman, 
14  IBLA  242  (Jan.  28,  1974)  81  I.D.  44 

A  vagtie  intention  to  use  or  occupy  land  embraced 
in  a  millsite  claim  for  mining  or  milling 
purposes  at  some  time  in  the  future  is  not 

sufficient  to  comply  with  the  requirements 
for  obtaining  a  millsite. 

The  fact  that  a  millsite  claimant  is  the  owner 

of  a  patented  or  patentable  mining  claim  does 
not  automatically  entitle  him  to  a  millsite, 
and,  notwithstanding  the  fact  that  the  millsite 

may  once  have  been  patentable,  where  the  mill- 
site  claimant  does  not  show  that  the  millsite 

is  being  occupied  or  used  for  mining  or  milling 
purposes  at  the  time  the  claim  is  contested, 
the  claim  is  properly  declared  invalid. 

United  States  v.  National  Motor  Service  Co., 
15  IBLA  23  (Feb.  28,  1974) 

A  millsite  that  is  not  being  used,  and  which 
contains  no  improvements  or  other  evidence 

of  good  faith  occupation,  is  properly  declared 
invalid;  nor  can  it  be  validated  on  an 
expectation  of  future  use  alone. 

United  States  v.  Leland  J.  Cuneo.  et  al. .  15  IBLA 

304  (May  10,  1974)  81  I.D.  262 

Where  a  government  contest  complaint  against 
a  millsite  contains  a  charge  which,  if 

proved,  would  render  the  millsite  invalid, 
and  the  contestee  fails  to  file  an  answer 

to  the  complaint  in  accordance  with  Depart- 
mental regulations,  the  allegations  of 

the  complaint  will  be  taken  as  admitted  by 
the  contestee  and  the  millsite  is  properly 

declared  null  and  void. 

United  States  v. 

(July  19,  1974) 
Dlanne  Gibson,  16  IBLA  246 

Negotiations  between  the  National  Park  Service 
and  a  millsite  claimant  resulting  in  a  res- 

toration of  certain  lands  from  a  withdrawal, 

and  the  relinquishment  and  amendment  of  mill- 
site  claims  to  conform  to  the  new  boundary  of 
the  withdrawal,  did  not  bind  the  United  States 

under  any  contract  or  estoppel  theory  from  ever 

contesting  the  amended  millsite  claims  to  de- 
termine their  validity.   The  Department  of  the 

Interior  has  authority  to  contest  millsite 
claims  even  in  the  absence  of  a  patent 

application. 

The  filing  of  a  withdrawal  application  by  the 
National  Park  Service  segregates  the  land 

from  mining  location,  and  in  a  contest 

against  millsites  within  the  segregated 

area  requires  a  claimant  to  show  that  mill- 
site  claims  are  valid  as  of  the  application 
date. 

After  the  Government  has  made  a  prima  facie 

case  of  invalidity,  a  millsite  claimant 
has  the  burden  of  establishing  the  validity 
of  his  claim  by  a  preponderance  of  the 
evidence. 

An  objective  standard  of  reasonableness  will 

be  applied  to  determine  whether  a  millsite 
claim  is  invalid  because  of  the  nonuse  of  a 
mill  structure  which  had  been  used  in  the 

past. 

Where  a  millsite  has  not  been  used  for  mining 

or  milling  purposes  in  connection  with 
a  mine  owned  by  the  owner  of  the  millsite 
claim,  and  at  time  of  contest  there  is  no 
quartz  mill  or  reduction  works  on  the  site, 
the  millsite  must  be  declared  Invalid  under 

30  U.S.C.  i  30  (1970)  because  a  vague  in- 
tention to  use  or  occupy  the  land  for  mining 

or  milling  purposes  at  some  time  in  the 
future  is  not  sufficient. 

United  States  v.  Leonard  Almgren  et  al. 
17  IBLA  295  (Sept.  30,  1974) 

MINERAL  LANDS 

The  Secretary  of  the  Interior  is  not  precluded 
from  classifying  land  as  chiefly  valuable  for 
small  tract  purposes  solely  because  it  is 
known  to  contain  minerals,   and,  where  such 
land  is  so  classified,  he  is  under  no  obligation 

to  issue  regulations  providing  for  mineral  lo- 
cation of  mineral  deposits  reserved  from  dis- 

position under  the  Small  Tract  Act. 

Leo  J.    Kottas,   Earl  Lutzenhiser,  A-30554 

(Apr.    19,    1966)  73  I.D.    123 

Where   a  mill  had  not   been  used   for  more  than  a 
decade  prior  to  a  withdrawal   application, 
the  mill  was   then  not   operable  without  more 
than  nominal   startup   costs,    the  sources   of 
ore   for  mill   feed  were  questionable,    and   a 

To  establish  the  mineral  character  of  lands  it 
must  be  shown  that   the  known  conditions   are 
such  as    to  engender  the  belief  that   the   lands 
contain  mineral  of  such  quality  and  quantity 
as    to  render   its   extraction  profitable   and 
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justify  expenditure  to  that  end;  the  mineral 
character  of  the  land  may  be  established  by 
inference  without  the  exposure  of  the  mineral 
deposit  for  which  the  land  is  supposed  to  be 
valuable . 

Since  geological  inference  may  be  used  in 
establishing  the  mineral  character  of 
lands  within  a  claim  and  such  inferences 

can  arise  from  proof  of  discovery  on  the 
claim,  it  is  advisable  not  to  dispose  of 
the  issue  of  mineral  character  before 
deciding  the  issue  of  discovery. 

United  States  v.  Henrietta  Bunkowski  and  Andrew 
Julius  Bunkowski, 5  IBLA  102  (Mar.  7,  197?) 

79  I.D.  A3 

Where  in  a  proceeding  under  the  section  5 
of  Surface  Resources  Act,  30  U.S.C,  S  613 
(1970),  the  Government  has  accepted  a 
verified  statement  by  a  mining  claimant 

alleging  surface  rights  to  the  land  with- 
in his  claims,  such  acceptance  being  con- 

ditioned upon  a  stipulation  which  expressly 

provides  that  "nothing  herein  shall  be 
construed  as  precluding  the  United  States 
from  contesting  the  validity  of  these 

claims  by  subsequent  proceedings,"  and 
where  no  mention  is  made  of  the  mineral 

character  of  the  claims,  no  determination 
has  been  made  by  the  Government  that  the 
land  is  mineral  in  character. 

other  observable  external  conditions  upon 
which  prudent  and  experienced  men  would  rely 
even  though  there  is  no  physical  exposure  of 
the  mineral  on  the  claim.   The  acceptance  of 
these  kinds  of  less  reliable  evidence  to 

support  a  determination  that  land  is  mineral 
in  character  distinguishes  this  test  from 
the  discovery  standard  approved  in  United 
States  v.  Coleman,  390  U.S.  599  (1968). 

Reports  of  mineralization  prepared  over  thirty 
years  ago  will  be  given  little,  if  any,  weight 
where  conditions  on  the  land  since  the  reports 
were  made  have  changed  in  ways  that  affect  the 
reliability  of  the  reports. 

Recovery  of  100  ounces  of  gold  from  a  10-acre 
portion  of  a  placer  claim  may  establish  the 
mineral  character  of  that  portion  where  it 
can  be  inferred  from  the  record  that  sufficient 
additional  economically  recoverable  gold  is 

on  that  10-acre  portion. 

Where  there  is  no  demonstrated  relationship 
in  the  record  between  the  mineralization  on 

adjacent  patented  mining  claims  and  10-acre 
portions  of  a  placer  claim,  the  inference 

that  the  minerals  exist  on  the  10-acre  por- 
tions is  unwarranted. 

United  States  v.  Carl  H. 
313  (Oct.  10,  1974) 

Meye 

rs,  et  ux. 

The  issuance  of  a  final  certificate  to  a 

mining  claim  does  not  constitute  a  deter- 
mination that  land  is  mineral  in  character. 

In  order  that  land  be  considered  mineral  in 

character,  as  contemplated  by  the  mining 
laws,  the  known  conditions  must  be  such 
as  reasonably  to  engender  the  belief  that 
the  land  contains  mineral  deposits  of  such 

quality  and  in  such  quantity  as  would  ren- 
der their  extraction  profitable  and  justi- 

fy expenditures  to  that  end.   It  is  not 
necessary  to  show  that  the  land  contains 
a  valid  mining  claim;  the  character  of 
land  as  mineral  may  be  determined  through 
geologic  inference,  by  the  presence  of 

minerals  in  substantial  quantities  on  ad- 
jacent lands,  or  by  other  external  condi- 

tions. 

MINERAL  SURVEYS 

A  valid  mining  location,   so  long  as  it  is  kept  up 
in  accordance  with  the  mining  law,  segregates 
the  land  therein  from  the  public  domain  and 
confers  an  exclusive  possessory  right  upon  the 

locator,   and,  where  the  existence  of  an  out- 
standing mining  claim  is  evidenced  by  an  un- 
patented mineral  survey  of  record,  the  proper- 

ty right  of  the  mining  claimant  cannot  be  denied 
until  such  time  as  the  mineral  entry  be  cancel- 

ed after  due  notice  to  the  claimant  and  the  in- 
stitution of  appropriate  adversary  proceedings. 

Harry  Yukon,  A-30762  (Aug.    23.    1967) 

Urlted  States  v.    Nettle   G.    Harper, 
8   IBLA  357    (Dec.    12,   1972) 

Even  though  there   is  a  discovery  on  one  10-acre 
part  of  a  placer  claim,   if   any  other   10-acre 
portion   is  nonmineral   in  character,    that   por- 

tion must  be  excluded   from  the  patent.      Land 
is  mineral  in  character  when  known  conditions 
engender   the  belief    that   the  land   contains 
mineral   of   such  quality  and   quantity  as   to 
render   its   extraction  profitable  and   to  justify 
expenditures   to   that  end. 

A  finding  that   land   is  mineral   in  character  may 
be  wholly  based  on  geological  conditions, 
discoveries   of   minerals   in  adjacent   land  and 

Because  Revised  Statute  2320  provides  that  no  lode 

mining  claim  shall  extend  more  than  300  feet  on 
each  side  of  the  middle  of  the  vein  at  the  sur- 

face,  a  patent  applicant  should  indicate  the^i- 
rectionof  the  vein  and  adjust  his  survey  accor- 

dingly if  the  course  of  the  vein  diverges  from 
a  line  through  the  center  of  the  claim  and  one 
of  the  side  lines  is  more  than  300  feet  from  the 
center  of  the  vein. 

United  States  v.   George  A.   and  Dorothy  Relyea, 
A-30909  (June  25,   1968) 



635 

MINING  CLAIMS— Continued 

MINERAL  SURVEYS — Continued 

Determinations  of  validity  are  not  within  the  ambit 
of  authority  of  a  mineral  surveyor  and  the  United 
States  is  not  estopped  from  denying  the  validity  of 
mining  claims  because  of  the  performance  of  a 
mineral  survey  of  the  claims. 

United  States  v.  Ramsher  Mining  and  Engineering  Com- 
pany, Little  Bear  Canyon  Park,  Intervenor,  h   IBLA  12 

MINING  CLAIMS— Continued 

PATENT  — Continued 

A  placer  mining  claim  is  properly  declared  null 
and  void  and  a  patent  application  rejected  when 
there  have  not  been  found  on  the  claim  min- 

erals of  such  quantity  and  quality  that  a 

person  of  ordinary  prudence  would  be  jus- 
tified in  the  further  expenditure  of  his  labor 

and  means  with  a  reasonable  prospect  of 
success  in  developing  a  valuable  mine,   the 
only  mineral  found  being  fine  gold  of  very 
little  value. 

PATENT 

"United  States  v.    Vernon  O.   and  Ina  C.   White, 
A-30460  (Dec.    3,    1965)  72  I.  D.    522 

When  in  a  direct  proceeding  against  a  mining 
claim  it  is  found  that  no  discovery  has  been 
made,  the  claim  cannot  survive  as  a  valid 
claim  even  though  the  decision  determining 
that  no  discovery  has  been  made  merely 
rejects  the  patent  application. 

United  States  v.    Baranof  Exploration  and  Develop- 
ment Company,   A-29914  (May  14,    1965) 

72  I.  D.    212 

The  60-day  period  of  publication  required  by 
section  2325  of  the  Revised  Statutes  on 
application  for  mineral  patent  is  complete 
when  the  notice  has  been  inserted  in  nine 

successive  issues  of  a  weekly  newspaper 
and  the  full  statutory  period  has  elapsed. 

Failure  to  file  an  adverse  claim  against  an 
application  for  a  patent  on  a  mining  claim 
within  the  60-day  publication  period  required 
by  section  2325  of  the  Revised  Statutes 
amounts  to  a  waiver  of  the  adverse  claim, 
and  to  the  extent  that  a  protest  against 
issuance  of  a  patent  on  a  mineral  entry  is 
an  adverse  claim  it  will  not  be  considered 

unless  filed  within  the  required  time. 

An  adverse  claim  filed  out  of  time,   and  subse- 
quent judicial  proceedings  based  thereon 

but  not  begun  within  the  period  prescribed 
by  Rev.   Stat.    sees.    2325  and  2326,   do  not 
preclude  the  allowance  of  a  mineral 

entry,   nor  does  the  pendency  of  such  pro- 
ceedings bar  the  issuance  of  a  patent  on 

such  entry. 

A  protest  against  allowance  of  an  application 
for  patent  to  a  placer  mining  claim  is 
properly  dismissed  where  tne  protestant 
fails  to  show  that  the  placer  applicant  has 
not  complied  with  the  requirements  of  the 
law  for  obtaining  a  patent. 

Chemi-Cote  Perlite  Corporation  v.   Arthur  C.  W. 
Sowen,   A-30404  (Sept.    30,    1965)      72  I.  D.    404 

A  lode  mining  claim  is  properly  declared  null  and 
void  and  a  patent  application  rejected  when  there 
have  not  been  found  on  the  claim  minerals  of 

such  quantity  and  quality  that  a  person  of  ordi- 
nary prudence  would  be  justified  in  the  further 

expenditure  of  his  labor  and  means  with  a 
reasonable  prospect  of  success  in  developing  a 
valuable  mine,    the  only  minerals  found  being 
gold  and  silver  of  very  little  value. 

United  States  v.    Bee  Lambert  Barnes,   A -30506 
(Mar.    28,    1966) 

The  Secretary  of  the  Interior  is  not  authorized  to 
issue  a  patent  to  a  mining  claim  until  he  is 
satisfied  that  the  requirements  of  the  law  have 
been  met. 

United  States  v.    New  Jersey  Zinc  Company, 
A-30782  (June  21,    1967) 

74  I   D.  191 

Geologic  inference  may  be  relied  upon  to  establish 
the  extent  and  potential  value  of  a  particular 
mineral  deposit,   but  it  may  not  be  relied  upon, 
as  a  substitute  for  the  actual  finding  of  a  min- 

eral deposit,  to  establish  the  existence  of  the 
deposit  within  the  limits  of  a  designated  mining 
claim,   and,  where  a  vein  carrying  some  er- 

ratic values  in  mineralization  has  been  exposed 
within  the  limits  of  a  mining  claim  but  the  ex- 

posed mineralization  does  not  constitute  a 

mineral  deposit  capable  of  development  and  the 
existence  of  such  a  deposit  in  the  vein  within 
the  limits  of  the  claim  can  only  be  inferred; 
a  discovery,   within  the  meaning  of  the  mining 
laws,  has  not  been  shown,   and  an  application 
for  patent  is  properly  rejected  and  the  claim 
declared  invalid. 

United  States  v.    Kenneth  O.    Watkins  and  Harold 

E.  L.    Barton,   A-30659  (Oct.    19,    1967) 

Geologic  inference  may  be  relied  upon  to  establish 
the  extent  and  potential  value  of  a  particular 
mineral  deposit,  but  it  may  not  be  relied  upon, 
as  a  substitute  for  the  actual  finding  of  a 
mineral  deposit,  to  establish  the  existence  of 
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the  deposit  witiin  the  limits  of  a  designated 
mining  claim,   and  where  a  vein  carrying  some 
erratic  values  in  mineralization  has  been 

exposed  within  the  limits  of  a  mining  claim  but 
the  exposed  mineralization  does  not  constitute 
a  mineral  deposit  capable  of  development  and 
the  existence  of  such  a  deposit  in  the  vein  with- 

in the  limits  of  the  claim  can  only  be  inferred, 
a  discovery,   within  the  meaning  of  the  mining 
laws,  has  not  been  shown,   and  the  claim  is 
properly  declared  invalid. 

United  States  v.    Frank  Coston,  A-30835 
(Feb.    23,    1968) 

United  States  v.   George  A.   and  Dorothy  Relyea, 
A-30909  (June  25,   1968) 

Before  a  mineral  patent  can  be  issued  it  must 
be  shown  as  a  present  fact  that  a  mining 
claim  is  valuable  for  mining  purposes,   and 

if  that  fact  is  not  established  by  a  prepon- 
derance of  the  evidence,   the  patent  applica- 

tion is  properly  rejected  and  the  claim  prop- 
erly declared  null  and  void;  it  is  immaterial 

that  the  claim  may  have  been  successfully 
mined  nearly  25  years  before  application 
for  patent  was  filed. 

United  States  v.   Evelyn  M.    Kiggins  et  al., 
A-30827  (July  12,    1968) 

Before  a  mineral  patent  can  be  issued  it  must  be 
shown  as  a  present  fact  that  a  mining  claim  is 
valuable  for  mining  purposes,   and  if  that  fact 
is  not  established  by  the  evidence,  the  patent 
application  is  properly  rejected  and  the  claim 
properly  declared  null  and  void;  it  is  immateri- 

al that  at  some  future  date,   depending  upon 
changed  economic  conditions  or  improved  mining 
technology,   a  deposit  of  low  grade  ore  may 
become  valuable  for  mining  purposes. 
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An  application  for  a  mineral  patent  will  be  rejected 
and  the  mining  claim  declared  null  and  void 
where,  although  the  claim  may  formerly  have 
been  valuable  for  minerals,   it  is  not  shown  as  a 
present  fact  that  the  land  is  mineral  in  character 
and  is  valuable  for  its  mineral  content. 

United  States  v.  H. 
(Oct.  15,  1970) 

Webb.  1  IBLA  67 

To  be  entitled  to  a  patent  to  mining  claims  on  public 
land  withdrawn  from  entry  subsequent  to  the  origins 
location,  an  applicant  other  than  the  original  loca 
must  show  not  only  that  the  claims  were  in  fact  loc 

prior  to  the  date  of  withdrawal  and  that  the  lands 
claimed  are  those  originally  located,  but  also  that 
is  the  successor  in  interest  to  and  has  an  unbroken 
chain  of  title  from  the  original  locator. 

Ralph  Page,  2  IBLA  262  (May  11,  1971) 

78  1.  D.  167 

A  mineral  patent  application  is  properly 

rejected  and  the  mining  claims  properly 
declared  null  and  void  where  the  Government 

has  shown  that  a  prudent  man  could  not 

expect  to  mine  a  deposit  of  barite  profit- 
ably because  the  barite  does  not  meet 

market  standards,  and  the  contestee's  evi- 
dence fails  to  show  that  all  the  costs  of 

the  mining  operation,  including  milling 
operations  necessary  to  upgrade  the 

mineral,  If  possible,  to  market  standards 
and  improvement  of  a  road  necessary  to 
haul  the  material  from  the  claims,  would 

be  Justified  by  the  expected  returns  of 
a  reasonably  estimated  volume  of  mineral 
within  the  known  extent  of  the  deposit. 

United  States  v.  Howard  S.  McKenzie,  4  IBLA 

United  States  v.  W.  S. 

(Sept.  27,  1968) 
Pekovich,  A-30868 

97    (Nov.    19,    1971) 

The  rejection  of  an  application  for  patent  to 
a  mining  claim  in  a  contest  proceeding  on  the 
ground   that  a  discovery  has  not  been  made  is 
necessarily  a  determination  that   the  claim  is 
Invalid. 

Where  a  discovery  of  a  valuable  mineral  deposit 
within  the  limits  of  a  mining  claim  prior  to  the 
filing  of  an  oil  and  gas  lease  offer  covering  the 
land  embraced  in  the  claim  is  not  established 

in  a  private  contest  instituted  by  the  claimant 
for  the  purpose  of  determining  his  right  to  the 
leasable  minerals,   a  patent  to  the  mining  claim 
issued  after  August  13,    1954,   must  contain  a 
reservation  to  the  United  States  of  all  leasing 
act  minerals  to  the  extent  required  by  the  act 
of  August  13,    1954. 

Marvel  Mining  Company  v.  Sinclair  Oil  and  Gas 
Company  et  al.  ,  United  States  v.  Marvel  Mining 
Company,   A-30871  (Dec.    30,    1968)       75  I.  D.  407 

United  States  v, 
6  IBIA  124  (Ju 

William  J, 

5,  1972) 

Bartels.  Sr. .  et  al. 

Section  2332,  Rev.  Stat.,  30  U.S.C.  i   38 
(1970) ,  does  not  obviate  the  necessity  of 
a  mining  claimant  to  show  a  valid  discovery 
in  order  to  be  entitled  to  a  patent  for  a 

mining  claim. 

Meritt  N.  Barton.  6  IBLA  293  (July  7,  1972) 

79  I.D.  431-A 

Where  (1)  an  association  placer  mining  claim 

embracing  80  acres  was  located  for  a  com- 
mon variety  sand  and  gravel  prior  to 

July  23,  1955,  (2)  the  sand  and  gravel 
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was  mined,  removed  and  marketed  at  a  profit 
from  a  portion  of  the  claim  before  July  23, 
1955,  (3)  a  mineral  patent  has  been  issued 
for  some  of  the  10-acre  subdivisions  of  the 
claim,  and  (4)  the  mineral  material  deposits 
on  the  unpatented  portion  of  the  claim  are 
similar  in  nature  to  the  mineral  found  on 

the  patented  portion  of  the  claim,  which 
deposits  had  been  mined,  removed  and  mar- 

keted at  a  profit  prior  to  July  23,  1955, 
and  thereafter,  it  is  error  to  hold  such 

unpatented  10-acre  subdivisions  within  the 
claim  to  be  nonmineral  in  character  and  to 

reject  a  mineral  patent  application 
therefor. 

Where  mineral  material  on  some  10-acre  subdivi- 
sions within  an  association  placer  mining 

claim  embracing  80  acres  is  not  of  as  hif.h  a 
quality  as  the  mineral  which  was  being  mined, 
removed  and  marketed  at  a  profit  on  July  23, 
1955,  from  now  patented  portions  of  the 

claim,  it  is  proper  to  hold  that  such  un- 
patented 10-acre  subdivisions  within  the 

claim  are  nonmineral  in  character  and  to 

reject  a  mineral  patent  application  there- 
for. 

United  States  v.  William  A.  McCall,  Sr. , 
Estate  of  Olaf  Henry  Nelson,  Deceased, 
7  IBLA  21  (July  26,  1972)       79  I.D.  457 

A  lode  mining  claim  is  properly  declared  null 
and  void,  and  an  application  for  a  patent 
rejected  when  the  claimant  fails  to  show 
by  a  preponderance  of  the  evidence  that 
there  is  a  discovery  of  a  valuable  mineral 
deposit  within  the  limits  of  the  claim. 

George  Avgeris,  8  IBLA  316 United  States  \ 

(Dec.  7,  1972) 

Inability  of  a  mining  claimant  to  make  the 
necessary  capital  investment  to  establish 

the  existence  of  a  discovery  of  a  valu- 
able mineral  deposit  is  not  an  excuse  or 

substitute  for  failure  of  the  claimant  to 

prove  the  existence  of  the  deposit  in 
order  to  be  entitled  to  a  patent  for  a 
mining  claim. 

United  States  v.  E.  Roy  Grigg,  8  IBLA  331 

79  I.D.  682 (Dec.  8,  1972) 

Section  12  of  the  Act  of  August  22,  1972,  86  Stat. 
612,  revoked  the  authority  of  the  Secretary  of  the 
Interior  to  issue  patents  for  locations  and 
claims  in  the  Sawtooth  National  Recreation 
Area.  Valid  millslte  claims  situated  within 
the  recreation  area  may  not  go  to  patent,  but 
such  result  does  not  prevent  or  interfere 

with  the  full  exercise  of  a  claimant's  right 
to  further  work  and  develop  his  valid  millslte 
claims  subject  to  compliance  with  the  rules 
and  regulations  covering  federal  land  on  which 
such  claims  are  located. 

United  States  v.  Elmer  H.  Swanaon.  14  IBLA  158 
(Jan.  16,  1974)  81  I.D.  14 

Where,  in  a  direct  proceeding  against  a  mining  claim, 
the  Department  finds  no  discovery  has  been  made  and 
declares  the  claim  invalid,  an  application  for  min- 

ing patent  based  on  the  invalid  mining  claim  must 
be  rejected. 

United  States  v.  Colonna  and  Company  of  Colorado. 
Inc..  14  IBLA  220  (Jan.  24,  1974) 

The  holder  of  a  mining  claim  who  fails  to 
file  notice  of  his  adverse  claim  against 
a  conflicting  mineral  patent  application 
in  accordance  with  30  U.S.C.  S  29  (1970), 

may  not  thereafter  assert  his  claim  as  a 
bar  to  the  issuance  of  the  mineral  patent, 
but  he  may  assert  his  claim  in  a  protest 
against  a  subsequent  private  exchange 
application  for  the  same  conflicting 
lands. 

A  holder  of  a  mining  claim  is  not  required 
to  institute  adverse  proceedings  pursuant 
to  30  U.S.C.  H  29  and  30  (1970),  where 
the  notice  of  publication  of  a  mineral 
patent  application  expressly  excludes  the 
area  of  the  claim  in  conflict. 

Inc. Essex  International, 

(Apr.  16,  1974) 

PATENT  IMPROVEMENTS 

15  IBLA  232 
81  I.D.  187 

A  mineral  patent  application  for  a  lode 
mining  claim  is  properly  rejected  where 
it  is  not  accompanied  with  a  survey  as 
required  by  30  U.S.C.  §  29. 

Lee  S.  Smith,  11  IBLA  137  (June  7,  1973) 

It  is  not  necessary  for  the  Government  to  prepare 
an  environmental  impact  statement  before  issuing 
a  patent  to  a  mining  claim,  as  the  patenting  of 

a  mining  claim  is  not  a  "major  Federal  action" 
within  the  ambit  of  section  102  of  the  National 

Environmental  Policy  Act,  42  U.S.C.  «  4332  (1970). 

United  States  v.  Kosanke  Sand  Corporation  (On  Recon- 
sideration), 12  IBLA  282  (Aug.  3,  1973)    80  I.D.  53S 

An  applicant  for  a  mineral  patent  must  main- 
tain his  mining  claim  in  such  a  condition 

that  the  Government  may  examine  his  dis- 
covery points  to  verify  the  existence  of 

the  mineral  deposit,  and  the  Government's 
mineral  examiner  need  not  clean  out  or 

rehabilitate  the  claimant's  discovery 
points  or  explore  beyond  the  pits  cur- 

rently exposed. 

United  States  v.  Howard  S.  McKenzle. 
97  (Nov.  19,  1971) 

4  IBLA 
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To  establish  the  mineral  character  of  land,   now 
closed  to  mining  location,   embraced  in  a  placer 

mining  claim,   it  must  be  shown  that  known  con- 
ditions,  as  of  a  date  when  the  land  was  open  to 

mining  location,   were  such  as  resonably  to 

engender  the  belief  that  the  lands  contain  min- 
eral of  such  quality  and  in  such  quantity  as  to 

render  its  extraction  profitable  and  justify  ex- 
penditures to  that  end. 

United  States  v.    Clare  Williamson,  A- 30640 
(Oct.    23,    1958)  75  I.  D.  338 

Lode  claims  cannot  be  validly  located  for  deposits  of 
flagstone  which  as  building  stone  can  be  located 
only  as  placer  claims. 

United  States  v.   Ray  L.   Steven  et  al.,   A-31052 
(May  13,    1970) 

Lode  claims  cannot  validly  be  located  for  deposits  of 
quartzite  building  stone  which  under  the  act  of 
August  4,    1892,   can  be  located  only  as  placer 
claims. 

United  States  v.     Clarence  T.   Stevens  and  Mary  D. 
Stevens,   A-31088  (May  26,    1970)  77  I.  D.  97 

To   satisfy   the   requirements   for  discovery  on  a   placer 
mining  claim  located   for   common  varieties  of   sand 
and  gravel  before  July   23,    1955,    it  must   be   shown 
that   the  materials  within   the   limits  of    the  claim, 
by  reason  of   accessibility,   bona  fides   in  develop- 

ment,   proximity   to  market,   existence  of   present  de- 
mand,  and  other   factors,   could  have  been  extracted, 

removed,    and  marketed   at   a  profit   as  of   that  date. 

United   States  v.    Humboldt   Placer  Mining  Company  and 
Del  De  Rosier,    8   IBLA  407    (Dec.    20,    1972)     79   t.d.    709 

Lode   claims   cannot   validly  be   located   for 

deposits   of  buf*lding  stone  which  under  the 
Act   of   August   4,    1892,    can  be  located  only 
as   placer   claims. 
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United   States 
Stone,    Inc. ,   e 

,    Cascade   Ornamental   Building 
al.,    8   IBLA  447    (Dec.    29,    1972) 

lere   an   association   placer   embracing   160 
acres    is    located   by   eight    associates, 
and  where    prior    to    the   discovery   of    a 
valuable   mineral    deposit,    six   of    the 
co-locators    transfer    their    interest 
to    the  other    two\    a   subsequent    qualifying 
discovery   by    the    remaining    two   co-locator? 
will    serve    to   validate    the   claim   to   a 
maximum   area   of    40   acres. 

r_£_nbe_rj^ 

.A    77    (Jan.    16,    1973) 

Even  though  a  placer  mining  claim  is  located 
by  legal  subdivisions  on  surveyed  land, 

4JCFR  3401.1  (1966)  [now  43  CFR  3831.1] 

requires,  in  part,  that  the  corners  of  the 
claim  be  staked  and  that  a  notice  of  loca- 

tion be  posted  thereon  in  order  for  such 
a  location  to  be  valid. 

'nited  States  v.  Merle Zweifel  et  al, 

11  IBLA  53  (May  29,    1973) 

i"he  basis  of  a  valid  mining  location  for  both  placer and  lode  claims  is  discovery  of  a  valuable  mineral deposit  within  the  claim  area. 

jjnUed  States  v.  Bradlaner  Enterprises,  Inc.  (D/B/A^ 

Bndlaner  Proration.  13  IBLA  184  (s«>pr  VI,    1973")~' 

Even  though  there  is  a  discovery  on  one  10-acre 
part  of  a  placer  claim,  if  any  other  10-acre 
portion  is  nonmineral  in  character,  that  por- 

tion must  be  excluded  from  the  patent.   Land 
is  mineral  in  character  when  known  conditions 
engender  the  belief  that  the  land  contains 
mineral  of  such  quality  and  quantity  as  to 
render  its  extraction  profitable  and  to  Judtify 
expenditures  to  that  end. 

A  finding  that  land  is  mineral  in  character  may 
be  wholly  based  on  geological  conditions, 

discoveries  of  minerals  in  adjacent  land  and 
other  observable  external  conditions  upon 
which  prudent  and  experienced  men  would  rely 
even  though  there  is  no  physical  exposure  of 
the  mineral  on  the  claim.   The  acceptance  of 
these  kinds  of  less  reliable  evidence  to 

support  a  determination  that  land  is  mineral 
in  character  distinguishes  this  test  from 
the  discovery  standard  approved  in  United 
States  v.  Coleman,  390  U.S.  599  (1968). 

Reports  of  mineralization  prepared  over  thirty 
years  ago  will  be  given  little,  if  any,  weight 
where  conditions  on  the  land  since  the  reports 
were  made  have  changed  in  ways  that  affect  the 
reliability  of  the  reports. 

Recovery  of  100  ounces  of  gold  from  a  10-acre 
portion  of  a  placer  claim  may  establish  the 
mineral  character  of  that  portion  where  it 

can  be  inferred  from  the  record  that  sufficient 

additional  economically  recoverable  gold  Is 

on  that  10-acre  portion. 

United  States  v.  Carl  H.  Meyers,  et  ux.,  17  IBLA 
313  (Oct.  10,  1974) 

Lode  claims  located  for  deposits  of  sand  and 
gravel  are  void  ab  initio,  since  the  law 
authorizing  the  location  of  lode  claims 
provides  no  authority  for  the  location  of 
placer  deposits  of  sand  and  gravel,  and  a 
relocation  of  the  lode  claims  as  placer 
claims  in  1965  cannot  relate  back  to  and 

depend  upon  the  lode  claims  for  validity. 

United  States  v.  Mike  Guzman,  Sr.  and  Mike 
Guzman,  Jr.,  18  IBLA  109  (Dec.  5,  1974) 81  I.D.  685 
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Although  a  mining  claimant  may  not  have  any 

rights  based  on  a  location  or  amended  loca- 
tion made  subsequent  to  a  withdrawal  of  the 

land,   he  is  not  precluded  from  establishing 
that  he  has  possessory  rights,   as  the  suc- 

cessor in  interest  of  an  original  locator, 
based  on  a  mining  claim  made  and  perfected 
prior  to  the  withdrawal. 

John  H.   Lawrence  et  al.  ,  A-30321  (Feb.    3,    1965) 

Failure  to  file  an  adverse  claim  against  an 
application  for  a  patent  on  a  mining  claim 

within  the  60-da'y  publication  period  re- quired by  section  2325  of  the  Revised 
Statutes  amounts  to  a  waiver  of  the  adverse 

claim,   and  to  the  extent  that  a  protest 
against  issuance  of  a  patent  on  a  mineral 
entry  is  an  adverse  claim  it  will  not  be 
considered  unless  filed  within  the  required 
time. 

An  adverse  claim  filed  out  of  time,  and  sub- 
sequent judicial  proceedings  based  thereon 

but  not  begun  within  the  period  prescribed 
by  Rev.  Stat.  sees.  2325  and  2326,  do  not 
preclude  the  allowance  of  a  mineral  entry, 
nor  does  the  pendency  of  such  proceedings 
bar  the  issuance  of  a  patent  on  such  entry. 

Chemi-Cote  Perlite  Corporation  v.   Arthur  C.  W. 
Bowen,  A- 30404  (Sept.    30,    1965)    72  I.  D.    404 

Under  the  mining  laws  of  the  United  States  one 
may  take  possession  of  vacant  public  land 
open  to  location  under  those  laws  and,   after 
filing  notice  of  location,   retain  that  possession 
against  all  except  the  Government  while  he  is 
in  diligent  prosecution  of  his  efforts  to  dis- 

cover valuable  minerals  therein,   but,  when 
the  Government  withdraws  its  consent  to  such 
location,   either  by  withdrawing  the  land  from 
the  operation  of  the  mining  laws  or  by  otherwise 
making  it  unavailable  for  mining  operations,  the 
locator  must  show  that  he  has  made  a  discovery 
of  a  valuable  mineral  deposit  within  the  limits 
of  the  claim  in  order  to  retain  his  possession. 

United  States  v.    Frank  Coston,  A-30835 
(Feb.    23,    1968) 

Under  the  mining  laws  of  the  United  States  one  may 
take  possession  of  vacant  public  land  open  to  lo- 

cation under  those  laws  and,   after  filing  notice  of 
location,    retain  that  possession  against  all  except 
the  Government  while  he  is  in  diligent  prosecu- 

tion of  his  efforts  to  discover  valuable  minerals 
therein,   but,   when  the  Government  withdraws  its 
consent  to  such  location,    either  by  withdrawing 
the  land  from  the  operation  of  the  mining  laws  or 
by  otherwise  making  it  unavailable  for  mining 
operations,    the  locator  must  show  that  he  i.as 
made  a  discovery  of  a  valuable  mineral  dupesit 
within  the  limits  of  the  claim  in  order  to  retain 
his  possession. 

Under  the  mining  laws  of  the  United  States  one  may 
take  possession  of  vacant  public  land  open  to 
location  under  those  laws  and,    after  filing  notice 
of  location,    retain  that  possession  against  all 
except  the  Government  while  he  is  in  diligent 
prosecution  of  his  efforts  to  discover  valuable 
minerals  therein,    but,    when  the  Government 
withdraws  its  consent  to  such  location,    either 

by  withdrawing  the  land  from  the  operation  of 
the  mining  laws  or  by  the  institution  of  adverse 
proceedings  against  a  mining  claim,    the  locator 
must  show  that  he  has  made  a  discovery  of  valu- 

able mineral  deposits  within  the  limits  of  the 
claim  in  order  to  retain  his  possession. 

United  States  v.    Harold  Dale,   A-30465 
(Jan.   20,    1966) 

United  States  v.   Lester  E.   Martin  et  al.,   A-31050 

(Apr.   3.   1970)  
~~ 

raining  claimant's  right  to  the  land  upon 
which  his  claim  is  located  is  merely  pos- 

sessory   until   a   patent    is    granted. 

Lester   F-.    Martin,    9    IBLA   236 United    States 
(Feb.     1,    1973) 

The  Mining  Claims   Rights   Restoration  Act   did 
not   retroactively   validate   mining   claims 
located   prior   to   the  Act  while   the   land 
was  within  a  power  withdrawal. 

Estate   of   Thomas    S.    Williams,    Deceased 
Mrs.    Lucille  Williams,    10    IBLA  138   (Mar.    19,    1973) 

A  valid  mining  location,   so  long  as  it  is  kept  Up 
in  accordance  with  the  mining  law,   segregates 
the  land  therein  from  the  public  domain  and 
confers  an  exclusive  possessory  right  upon  the 

locator,  and,  where  the  existence  of  an  out- 
standing mining  claim  is  evidenced  by  an  un- 
patented mineral  survey  of  record,  the  proper- 

ty right  of  the  mining  claimant  cannot  be  denied 
until  such  time  as  the  mineral  entry  be  cancel- 

ed after  due  notice  to  the  claimant  and  the  in- 
stitution of  appropriate  adversary  proceedings. 

Harry  Yukon,  A-30762  (Aug.   23,   1967) 

An  assertion  by  a  co-owner  of   a  mining   claim 
that  his   interest   has  been  omitted   in  another 

co-owner's  application  for   patent   is   not  an 
adverse  claim  within   the  meaning  of   the  pertinent 
statutes,   30  U.S.C.    §§  29-32 

In  adverse  proceedings  between  a  placer   claimant 
and   a  lode  claimant,    a   state  court  may  only 
determine  possession   to   that  ground  which   is 
encompassed  by  both  claims. 

While   the  Judgment   rendered   by  a  state  court   as 
as  result  of  adverse  proceedings   is  binding  on 
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the  parties  with  respect  to  possessory  rights, 
the  Judgment  will  not  bind  the  Department  of 
the  Interior  with  respect  to  determination  of 

the  validity  of  the  claims  or  their  nature  as 
lode  or  placer  since  the  Government  was  not  a 
party  to  the  proceedings. 

Estate  of  Arthur  C.  W.  Bowen, 

Superior  Perlite  Mines.  Inc. , 
(Jan.  22,  1974) 

Deceased  and 
14  IBLA  201 

81  I.D.  30 

Under  30  U.S.C.  §  38  (1970),  when  a  person  (and  his 
predecessors  in  chain  of  title)  has  held  and  worked 
a  mining  claim  for  a  period  of  time,  equal  to  that 
prescribed  by  the  state  statute  of  limitations  for 

adverse  possession  to  mining  claims,  during  which 
period  the  land  was  open  to  mining  location, 
he  is  deemed  to  have  made  a  location.  Whether 

the  location  is  valid  depends  on  whether  a  dis- 
covery has  been  made  within  the  meaning  of  the 

mining  laws. 

W.  E.  Wiclca,  14  IBLA  356  (Feb.  21,  1974) 

Summary  dismissal  of  a  private  contest  of  a 
mining  claim  will  be  affirmed  where  the 

contestant  fails  to  show  that  he  is  claim- 
ing an  adverse  title  or  Interest  in  the  land 

which  would  afford  him  standing  to  maintain 
such  a  contest.   Jurisdiction  over  disputes 
between  rival  mining  claimants  to  the  same 
land  is  reserved  to  the  courts.   A  private 
contest  or  protest  cannot  be  the  means  of 
preserving  a  surface  conflict  lost  by 

Judgment  of  the  court  In  an  adverse  suit. 

John  W.  Pope,  17  IBLA  73  (Aug.  29,  1974) 

Where  filing  fees  for  adverse  claims  against 
mineral  patent  applications  are  tendered 
timely  to  the  appropriate  Bureau  of  Land 
Management  office,  and  such  office  erroneously 
refuses  to  receive  such  payment,  and  accepts 

payment  therefor  one  day  later  upon  recognition 

of  its  error,  the  payment  may  be  properly  re- 
garded as  having  been  made  as  of  the  date  of 

tender  thereof. 

Where  an  asserted  adverse  claim  Is  filed  timely 

against  a  mineral  patent  application,  and  suit 
is  commenced  timely  in  a  court  of  competent 
jurisdiction,  the  Department  is  not  obligated 
to  decide  whether  the  asserted  adverse  claim 

is  a  proper  claim  within  the  ambit  of  30  U.S.C. 
$$  29,  30  (1970),  but  may  suspend  action  on 
the  mineral  patent  application  to  await  the 
result  of  the  Judicial  proceedings. 

Brown  Land  Company,  Appellant,  The  Cleveland- 
Cliffs  Iron  Company,  Appellee,  17  IBLA  368 
(Oct.  29,  1974)  81  I.D.  619 
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A  placer  mining  claim  is  properly  declared  null 
and  void  ab  initio  where  the  claim  was  purport- 

edly located  on  lands  withdrawn  from  mineral 
location  by  a  power  site  classification. 

John  H.    Lawrence  et  al.  ,   A-30321  (Feb.    3,    1965) 

It  is  proper  under  the  Mining  Claims  Rights  Res- 
toration Act  of  1955  to  prohibit  placer  mining 

operations  on  mining  claims  located  on  a  seg- 
ment of  a  river  in  a  State  park  which  has  high 

recreational  value  for  fishing  where  such  opera 
tions  have  the  potential  for  destroying  or  sever- 

ly  damaging  the  fish  habitat  and  population  al- 
though the  limited  operations  presently  contem- 

plated by  the  claimants  might  not  have  an 
appreciable  deleterious  effect. 

United  States  v.    Paul  F.    Bennewitz  et  al.  , 

A-30222  (Apr.    29,    1965) 72  I.D.    183 

A  mining  claim  which  is  null  and  void  at  its  in- 
ception because  the  land  is  embraced  within 

a  power  site  reserve  cannot  be  subsequently 
validated  as  of  the  date  of  the  original  location 

by  a  proceeding  to  reopen  the  land  to  mining 
location  under  section  24  of  the  Federal  Power Act. 

Dorothy  L.   Benton,   A-30729  (May  31,    1967) 

A  mining  claim  located  before  August  11,    1955, 

on  land  within  an  existing  powersite  classifi- 
cation is  null  and  void  because  the  land  was 

then  unavailable  for  mining  location. 

Armin  Speckert,  A-30854  (Jan.    10,   1! 

Lands  which  were  reserved  from  mining  location 
by  reason  of  inclusion  in  an  application  for  a 
power  project  filed  prior  to  August  11,  1955, 
and  which  were  opened  to  location  by  section 
2  of  the  act  of  August  11,  1955,  become  closed 
to  location  thereafter  if  they  come  under  exam- 

ination and  survey  by  a  prospective  licensee 
holding  an  uncanceled  preliminary  permit 
issued  by  the  Federal  Power  Commission  after 
August  11,  1955,   and  mining  claims  on  such 
lands  located  thereafter  are  void  ab  initio. 

A.    L.   S-iyder  et     al.  ,   A-30880  (Feb.    14.    1968) 75  1.  D.  33 

A  mining  claim  located  before  Aug.    11,    1955,  on 
land  within  an  existing  powersite  withdrawal  is 
null  and  void  because  the  land  was  then  un- 

available for  mining  location. 

Leslie  G.   and  Rita  M.    Folwell,  A-31104 
(Aug.    18,    1969) 
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A  mining  claim  located  before  August  11,    1955,   on 
land  partly  within  an  existing  powersite  with- 

drawal is  null  and  void  ab  initio   as  to  that  land. 

T.   L.   and  George  F.   Bruckner,    A-31105 
(Mar.    25,    1970) 

The  equitable  adjudication  authority  of  the  Secretary 

of  the  Interior  does  not  extend  to  the  validating 
and  patenting  of  a  placer  mining  claim  located  on 
land  included  in  a  powersite  classification  since 

there  cannot  be  substantial  compliance  with  the 
mining  laws  in  the  case  of  claims  located  on  land 

withdrawn  from  mining  location. 

Pacific  Coast  Gasoline  Company,   A-31120 
(Apr.    17,    1970) 

Where   lands  within  power  site  withdrawals 
were   restored  to  mineral  location  by  the 
Mining  Claims   Rights   Restoration  Act,    they 
will   subsequently  be  closed  to  such   loca- 

tion when  and  so  long  as   such  lands   are 
within  a  preliminary  permit   issued  by   the 
Federal  Power  Commission  or  an   application 
for  a  license   for  a  project   filed  by   the 
permittee  while  the  permit   is   in  effect. 

The  Mining  Claims   Rights  Restoration  Act  did 
not   retroactively   validate  mining  claims 
located  prior  to  the  Act  while  the   land 
was  within  a  power  site  withdrawal. 

The   Bureau  of   Land  Management,   without   hold- 
ing an  evidentiary  hearing,   may  properly 

declare  that  mining  claims  were  null   and 
void  ab   initio  when  they  were   located  while 
land  was  within  a  power  site  withdrawal   and 
no   rights   therein  could  be  based  upon  the 
original  locations.      However,    such   a   find- 

ing does  not  determine  the  validity  of 
claims   located  after  the  lands  were  opened 
to  mineral   location  by  the  Mining  Claims 
Rights   Restoration  Act   or  held  thereafter 
for  the  period  prescribed  by   30  U.S.C. 
5   38   (1970). 

Gardner  C.   McFarland,   8  IBLA  56    (Oct.    13,   1972) 

Public   lands   covered  by  a  license  or  an   appli- 
cation  for  a   license   for  a  power  project 

Issued  by  the  Federal  Power  Commission  are 
not  open  to  mineral  location. 
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The  Sureau  of  Land  Management,  without-  holding  an 
evidentiary  hearing,  may  properly  ^eclare  that 
a  mining  claim  was  null  and  void  ab  initio  when 
it  was  located  while  the  land  was  within  a  power 
site  withdrawal  and  no  rights  therein  could  be 
based  upon  the  original  locations.   However, 
such  a  finding  does  not  determine  the  validity 
ot  claims  located  after  the  lands  were  opened 
to  mineral  location  by  the  Mining  Claims  Rights 
Restoration  Act  or  held  thereafter  for  the  period 
prescribed  by  30  U.S.C.  §  38  (1970). 

Ed  Wuilllez,  12  IBLA  265  (July  27,  1973) 

It  is  proper  under  the  Mining  Claims  Rights  Restora- 
tion Act  of  1955  to  prohibit  all  placer  mining  op- 

erations on  land  within  a  group  of  mining  claims 

included  in  a  power  site  classification,  where 
unrestricted  placer  mining  on  such  land  would  most 

probably  result  in  substantial  interference  with 
the  use  of  the  land  for  watershed  purposes. 

The  Mining  Claims  Rights  Restoration  Act  of  1955 
allows  the  Secretary  of  the  Interior  no  discretion 
to  permit  limited  or  restricted  placer  mining  on 
land  withdrawn  or  reserved  for  power  development 
or  power  sites.   The  Secretary  may  permit  either 
unrestricted  placer  mining  or  none  at  all. 

The  only  condition  which  he  may  impose  upon  his 
permission  to  mine  is  that  the  locator  must  restore 
the  surface  of  the  claim  to  its  condition  immedi- 

ately prior  to  mining  operations.   In  determining 

whether  to  allow  placer  mining  subject  to  this  con- 
dition, the  criteria  are:  (1)  whether  the  surface 

can  practicably  be  restored  to  its  original  condi- 
tion after  the  claim  has  been  mined  to  its  full 

potential;  and  (2)  whether  restoration  of  the  sur- 
face would  prevent  substantial  interference  with 

other  use  of  the  land. 

United  States  v.  Western  Minerals  &  Petroleum,  Inc. , 
12  IBLA  328  (Aug.  9,  1973) 

Public  lands  covered  by  a  license,  or  an  appli- 
cation for  a  licenne  for  a  power  project 

where  already  covered  by  a  preliminary  permit 

issued  by  the  Federal  Power  Commission,  which 
permit  has  not  been  renewed  more  than  once 
in  the  case  of  auch  prospective  licensee, 

are  not  open  to  mineral  location. 

Sam  Rosettl,  15  IBLA  288  (May  6,  1974)  81  I.D.  251 

Ralph  Page,  8  IBLA  435  (Dec.  22,  1972) 

The  Mining  Claims  Rights  Restoration  Act  did 
not  retroactively  validate  mining  claims 
located  prior  to  the  Act  while  the  land 
was  within  a  power  withdrawal. 

Estate  of  Thomas  S.  Williams,  Deceased 
Mrs.  Lucille  Williams,  10  IBLA  138  (Mar.  19,  197: 

A  mining  claim  located  before  August  11,  1955,  on 
land  within  an  existing  power  site  withdrawal 
is  null  and  void  because  the  land  was  then  un- 

available for  mining  locations. 

RELOCATION 

Section  2332,  Rev.  Stat.,  30  U.S.C.  i   38 
(1970),  may  not  create  any  rights  to  a 
mining  claim  against  the  United  States  where 
the  land  is  not  open  to  entry  under  the  min- 

ing laws.   If,  however,  the  land  becomes 
open  for  entry  under  the  mining  laws,  and  in 
the  absence  of  any  Intervening  rights,  that 
provision  may  serve  as  a  substitute  to,  mak- 

ing a  new  location  if  the  lands  are  held  for 
the  requisite  number  of  years  thereafter  and 



642 

MINING  CLAIMS— Cont inued 

RELOCATION  — Continued 

MINING  CLAIMS— Continued 

SPECIAL  ACTS  — Continued 

a    diSCOVerv     of    a     V»1imK1e    m-fnor-al      Jo»«l.     4. 
then  shown.   This  includes  lands  opened  to 
mining  claims  under  the  Multiple  Mineral 
Development  Act,  but  under  that  Act  the 
leasable  minerals  would  be  reserved  to  the 
United  States. 

Herltt  N.  Barton.  6  IBLA  293  (July  7,  1972) 

79  I.D.   431-A 

In  a  proceeding  under  section  5  of  the  act  of 
July  23,    1955,   to  determine  the  rights  of 
mineral  claimants  to  the  surface  resources  of 
their  mining  claims,  the  claims  are  properly 
subjected  to  the  terms  and  limitations  of 
section  4  of  that  act  unless  it  is  shown  that 
there  was  a  valid  discovery  within  the  meaning 
of  the  mining  laws  made  within  the  limits  of 
the  claims  prior  to  the  date  of  the  act. 

A  mining   claim  located  on   land  withdrawn  at   the 
time  of   location   is  void   ab   initio.      Such  a 
location,   and   the  decision  declaring  such  a 
location  void,    do  not   affect   the  status  of 
any   location  of   the   same   land  made  prior   to   the 
withdrawal;   nor  can  such  a  location,  made  by 
a  party  with  an   interest   in  the  prior   location, 
reestablish  or  protect  rights  to  the  prior 
claim. 

R.    C.    Jim  Townsend,    18   IBLA  100    (Nov.    27,    1974) 

SPECIAL  ACTS 

In  a  proceeding  under  section  5(c)  of  the  act  of 
July  23,    1955,   to  determine  the  rights  of  a 
mineral  claimant  to  the  surface  resources  of 

his  mining  claim,   the  claim  is  properly 
subjected  to  the  terms  and  limitations  of 
section  4  of  that  act  unless  it  is  shown  that 
there  was  a  valid  discovery  within  the  meaning 
of  the  mining  laws  made  within  the  limits  of 
the  claim  prior  to  the  date  of  the  act. 

United  States  v.    Ford  M.    Converse,   A-30177 
(Mar.    26,    1965)  72  I.  D.    141 

It  is  proper  under  the  Mining  Claims  Rights  Res- 
toration Act  of  1955  to  prohibit  placer  mining 

operations  on  mining  claims  located  on  a  seg- 
ment of  a  river  in  a  State  park  which  has  high 

recreational  value  for  fishing  where  such  opera- 
tions have  the  potential  for  destroying  or  seve.'- 

ly  damaging  the  fish  habitat  and  population  al- 
though the  limited  operations  presently  contem- 
plated by  the  claimants  might  not  have  an 

appreciable  deleterious  effect. 

United  States  v.    Paul  F.    Bennewitz  et  al.  , 

A-30222  (Apr.    29,    1965)       72  I.  D.    183 

In  a  proceeding  under  section  5(c)  of  the  act  of 
July  23,    1955,   to  determine  the  rights  of  a 
mineral  claimant  to  the  surface  resources  of 

his  mining  claim,   the  claim  is  properly  sub- 
jected to  the  terms  and  limitations  of  section 

4  of  that  act  unless  it  is  shown  that  there  was 
a  valid  discovery  within  the  meaning  of  the 
mining  laws  made  within  the  limits  of  the 
claim  at  the  date  of  the  act. 

United  States  v.    Elizabeth  D.    Houston,   A-30395 

(Sept.    9,    1965)   

United  States  v.    Melvin  E.   fa  Mary  S.    Viles, 
•A- 30646  (Jan.    31,    1967) 

The  Classification  and  Multiple  Use  Act  of  Sept.    1 

1964  (78  Stat.    986;  43  U.  S.  C.    sees.    1411-18) 
authorizes,   under  certain  circumstances,   the 

segregation  of  public  land  from  appropriation 
under  the  general  mining  laws,   but  it  does  not 
provide  authority  to  restrict  or  condition  the 

mining  activities  authorized  by  the  general 

mining  laws. 

Whether  Authority  To  Restrict  Or  Condition  Minir 
Activities  Is  Supplied  By  The  Classification  and 

19,    1964     (78  Stat.    986; Multiple  Use  Act  of  Sept. 
43U.S.C.    Sees.    1411-18),    M-36699  (June  10, 

1967)  74  I.D. 

In  a  proceeding  under  section  5  of  the  act  of 
July  23,    1955,   to  determine  the  rights  of  a 
mineral  claimant  to  the  surface  resources  of 

his  mining  claims,   the  claims  are  properly 
subjected  to  the  limitations  and  restrictions  of 
section  4  of  that  act  unless  it  is  shown  that  a 

valid  discovery  within  the  meaning  of  the  mining 
laws  was  made  within  the  limits  of  each  claim 

prior  to  the  date  of  the  act. 

United  States  v.    Adam  J.    Flurry,   A-30887 
(Mar.    5,    1968) 

The  act  of  July  23,    1955,   had  the  effect  of  ex- 
cluding from  the  coverage  of  the  mining  laws 

"common  varieties"  of  building  stone,   but  left 
the  act  of  August  4,    1892,   authorizing  the 
location  of  building  stone  placer  mining  claims 

effective  as  to  building  stone  that  has  "some 

property  giving  it  distinct  and  special  value.  " 

United  States  v.   U.  S.    Minerals  Development  Cor- 
poration,  A-30407  (Apr.    30,    1968)  75  I.D.  127 

A  verified  statement   filed  by  a  mining 
claimant  pursuant  to  Section  5  of  the  Act 
of  July  23,   1955,   30  U.S.C.   S  613  (1970), 
asserting  rights  to  the  surface  resources 
on  its  mining  claim  is  properly  rejected 
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where  the  statement  is  filed  more  than 

150  days  from  the  first  date  of  the  pub- 
lication of  notice  to  miners  under  Section 

5(a)  of  the  Act. 

St.  Anthony  Mines.  Inc. 
(June  14,  1972) 

6  IBLA  159 

The  failure  of  a  mining  claimant  to  make  the 

required  annual  rental  payments  in  advance 
for  claims  located  under  the  Act  of  June  18, 

1934,  48  Stat.  984,  as  amended,  August  28, 
1937,  50  Stat.  862,  863,  within  the  Papago 
Indian  Reservation  is  a  sufficient  basis 

for  invalidating  the  claims  where  the  an- 
nual rental  payments  were  not  remitted 

until  almost  three  months  after  the  due 
date  and  no  explanation  is  offered  for  the 
delay. 

I.M.  and  Robert  L.  Clausen,  7  IBLA  286 
(Sept.  22,  1972) 

The  Act  of  July  23,  1955,  had  the  effect  of 

excluding  from  the  coverage  of  the  mining 

laws  "common  varieties"  of  building  stone, 

but  left  the  Act  of  August  4,  1892,  autho- 
rizing the  location  of  building  stone 

placer  mining  claims  effective  as  to  building 

stone  that  has  "some  property  giving  it  dis- 

tinct and  special  value." 

United  States  v, W.  G.  Nickol  and  Eva  Rose  Nickol. 
9  IBLA  117  (Jan.  23,  1973) 

It  is  proper  to  declare  mining  locations  null 
and  void  ab  initio  where  the  locations  were 

not  perfected  by  performance  of  the  condi- 
tion precedent  set  forth  in  an  order  opening 

lands  in  a  reclamation  withdrawal  to  miner.-il 
location  and  erttry  pursuant  to  the  Act  of 

April  23,  1932,  43  U.S.C.  §  154  (1970). 

Frank  Zappia,  10  IBLA  178  (Apr.  2,  1973) 

It  is  proper  under  the  Mining  Claims  Rights  Restora- 
tion Act  of  1955  to  prohibit  all  placer  mining  op- 

erations on  land  within  a  group  of  mining  claims 

included  in  a  power  site  classification,  where 
unrestricted  placer  mining  on  such  land  would  most 

probably  result  in  substantial  interference  with 
the  use  of  the  land  for  watershed  purposes. 

The  Mining  Claims  Rights  Restoration  Act  of  1955 
allows  the  Secretary  of  the  Interior  no  discretion 

to  permit  limited  or  restricted  placer  mining  on 
land  withdrawn  or  reserved  for  power  development 

or  power  sites.   The  Secretary  may  permit  either 
unrestricted  placer  mining  or  none  at  all. 
The  only  condition  which  he  may  impose  upon  his 

permission  'to  mine  is  that  the  locator  must  restore 
the  surface  of  the  claim  to  its  condition  immedi- 

ately prior  to  mining  operations.   In  determining 

whether  to  allow  placer  mining  subject  to  this  con- 
dition, the  criteria  are:  (1)  whether  the  surface 

can  practicably  be  restored  to  its  original  condi- 
tion after  the  claim  has  been  mined  to  its  full 

potential;  and  (2)  whecher  restoration  of  the  sur- 
face would  prevent  substantial  interference  with 

other  use  of  the  land. 

United  States  v.  Western  Minerals  &  Petroleum,  Inc. , 
12  IBLA  328  (Aug.  9,  1973) 

Although  the  failure  of  a  mining  claimant  to 
pay  in  advance  the  annual  rental  required 
by  regulation  43  CFR  3825.1(b)  for  claims 
located  pursuant  to  the  Act  of  June  18,  1934, 

48  Stat.  985,  as  amended  by  the  Act  of 
August  28,  1937,  50  Stat.  862,  863,  within 
the  Papago  Indian  Reservation  is  a  sufficient 

basis  for  invalidating  the  claim,  this  regu- 
lation may  be  interpreted  as  directory  and 

not  mandatory. 

Tender  of  payment  for  annual  rental  on  a 
mining  claim  located  within  the  Papago 
Indian  Reservation  a  few  days  after  the 
due  date  but  before  action  by  BLM  to 

declare  the  claim  invalid  under  regula- 
tion 43  CFR  3825.1(b)  may  be  accepted. 

Cancellation  of  the  claim  in  such  a  cir- 
cumstance is  not  compelled  by  the  regulation. 

Charles  Ketchum,et  al . ,  16  IBLA  82  (June  26,  1974) 

R.S.  2332,  30  U.S.C.  5  38  (1970),  is  not  an 
Independent  adverse  possession  statute.   It 
is  part  of  the  general  mining  laws,  and 
necessarily  assumes  that  any  lands  claimed 
under  that  statute  were  open  to  entry  and 
patent  under  the  mining  laws.   It  has  no 
application  to  a  trespass  on  land  which  is 
closed  to  mineral  entry  by  withdrawal  or 
reservation,  and  compliance  with  the  terms 

of  the  statute  will  not  "cure"  the  invalidity 
of  a  mining  claim  located  on  land  which  was 

not  open  to  entry  and  appropriation  under 
the  mining  laws. 

Technical  deficiencies  in  the  manner  or  method 
of  the  location  and  recordation  are  not 

material  to  the  assertion  of  a  claim  per- 
fected pursuant  to  R.S.  2332,  30  U.S.C.  § 

38  (1970).   The  provision  offers  an  alter- 
native to  proving  strict  compliance  with 

the  laws  applicable  to  lode  and  placer 
location,  and  a  claimant  under  this  provision 
is  not  required  to  produce  record  evidence 
of  his  location  or  to  give  any  reason  for 
not  producing  such  evidence. 

If  the  claimants  possess  the  essential  quali- 
fications as  to  citizenship,  and  if  they 

peacefully  entered  and  occupied  the  land 
and  discovered  a  valuable  deposit  of  common 
variety  of  mineral  thereon  at  a  time  when 
both  the  land  and  the  mineral  were  subject 
to  appropriation  under  the  mining  laws,  and 
if  they  thereafter  remained  in  peaceful, 
exclusive  possession  and  openly  worked  the 
claim  for  the  period  prescribed  by  the  state 
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statute  of  limitations  for  mining  claims, 
and  expended  at  least  the  minimum  amount  of 
money  prescribed  by  law  In  the  Improvement 
of  the  claim,  all  such  actions  having  been 
accomplished  prior  to  July  23,  1955,  they 

have  thereby  established  their  right  to  re- 
ceive a  patent  pursuant  to  30  U.S.C.  §  38 

(1970)  notwithstanding  their  failure  to  file 
a  location  notice  Initially  and  despite  their 
error  in  subsequently  locating  and  recording 
their  claim  under  the  statute  pertaining  to 
lode  locations  rather  than  properly  under  the 

placer  mining  law. 

United  States  v.  Mike  Guz Sr.  and  Mike 
Guzman,  Jr. 18  IBLA  109  (Dec.  5,  1974) 

81  I.D.  685 

It  is  proper  to  declare  mining  locations  null 
and  void  ab  initio  where  the  locations  were 

not  perfected  by  performance  of  the  condition 
precedent  set  forth  in  the  order  opening 
lands  in  a  reclamation  withdrawal  to  mineral 

location  and  entry  pursuant  to  the  Act  of 
April  23,  1932,  43  U.S.C.  $  154  (1970). 

Vearl  Martin  and/or  Apollo  Minerals  Corporati 
18  IBLA  234  (Dec.  31,  1974) 
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recreational  value  for  fishing  where  such  opera- 
tions have  the  potential  for  destroying  or  severe- 

ly damaging  the  fish  habitat  and  population  al- 
though the  limited  operations  presently  contem- 

plated by  the  claimants  might  not  have  an 
appreciable  deleterious  effect. 

United  States  v.    Paul  F.   Bennewitz  et  al. , 

A-30222  (Apr.    29,    1965)       72  I.  D.    183 

Although  the  alienage  of  a  mining  claimant  may  not 
provide  a  ground  for  collateral  attack  upon  his 
possessory  title  by  other  claimants,   it  is  a 
ground  upon  which  the  United  States,   as  sover- 

eign,  may  reject  the  alien's  verified  statement 
filed  under  the  act  of  July  23,    1955,   asserting 
surface  rights  to  a  mining  claim,   because  the 
mining  laws  authorize  the  occupancy  and  pur- 

chase of  public  lands  for  their  minerals  only 
by  United  States  citizens  or  those  who  have 
declared  their  intent  to  become  citizens. 

Hugh  MacCallum  Woodworth,   A-30285 
(May  5,    1965)  72  I.D.    233 

SURFACE  USES 

A  verified  statement  required  under  the  act  of 

July  23,    1955,   is  properly  rejected  when  the 
mining  claim,   in  connection  with  which  it  was 
filed,   is  held  null  and  void  because  it  was 

purportedly  located  on  lands  withdrawn  from 
mineral  location. 

John  H.    Lawrence  et  al.  ,   A-30321  (Feb.    3,    1965) 

In  a  proceeding  under  section  5(c)  of  the  act  of 
July  23,    1955,   to  determine  the  rights  of  a 
mineral  claimant  to  the  surface  resources 

of  his  mining  claim,  the  claim  is  properly 
subjected  to  the  terms  and  limitations  of 
section  4  of  that  act  unless  it  is  shown  that 

there  was  a  valid  discovery  within  the  meaninc 

of  the  mining  laws  made  within  the  limits  of 
the  claim  prior  to  the  date  of  the  act. 

United  States  v.    Ford  M.    Converse,   A-30177 
(Mar.    26,    1965) 72  I.  D.    141 

United  States  v.    Pacific  Smelting  and  Refining 
Company  et  al.  ,   A-30439(Nov.    30,    1965) 

It  is  proper  under  the  Mining  Claims  Rights  Res- 
toration Act  of  1955  to  prohibit  placer  mining 

operations  on  mining  claims  located  on  a  seg- 
ment of  a  river  in  a  State  park  which  has  high 

a  proceeding  under  section  5(c)  of  the  act  of 
July  23,    1955,   to  determine  the  rights  of  a 
mineral  claimant  to  the  surface  resources  of 

his  mining  claim,   the  claim  is  properly  sub- 
jected to  the  terms  and  limitations  of  section 

4  of  that  act  unless  it  is  shown  that  there  was 
a  valid  discovery  within  the  meaning  of  the 
mining  laws  made  within  the  limits  of  the  claim 
at  the  date  of  the  act. 

United  States  v.    Elizabeth  D. 

(Sept.   9,   1965)   

Houston,   A-30395 

In  a  proceeding  under  section  5(c)  of  the  act  of 
July  23,    1955,  to  determine  the  rights  of  a 
mining  claimant  to  the  surface  resources  of 
his  claims  in  order  to  prevent  the  claims 
from  being  held  subjected  to  the  terms  and 
limitations  of  section  4  of  that  act,   it  must  be 
found  that  there  was  a  discovery  of  valuable 
mineral  deposits  within  the  claims  at  the 
date  of  the  act  and  that  the  claim  is  still 
valuable  for  the  mineral  deposits;  after  the 
Government  presents  evidence  to  show  prima 
facie  that  there  has  been  no  discovery,  the 
burden  of  proof  shifts  to  the  claimant  to  show 
by  a  preponderance  of  the  evidence  that  there 
has  been  a  discovery,   and  that  the  claims 
are  valuable  for  their  mineral  deposits. 

When  in  a  proceeding  under  section  5(c)  of  the 

act  of  July  23,    1955,   the  Government  estab- 
lishes a  prima  facie  right  to  the  surface 

resources  of  mining  claims  located  for 

cinnabar  by  evidence  that  Government  ex- 
aminers found  no  cinnabar  in  any  of  the 
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workings  that  could  be  examined  and  sampled 
so  far  as  the  examiners  could  ascertain  from 

advice  by  the  mining  claimant's  representatives 
and  from  their  inspection  of  the  claims  ham- 

pered by  insufficient  markings  of  the  claims, 
evidence  by  the  claimant  was  insufficient  to 
sustain  its  burden  of  proving  with  a  prepon- 

derance of  the  evidence  a  discovery  on  each 
claim  where  it  simply  showed  that  conditions 
might  be  favorable  for  the  formation  of  cinnabar 
and  that  some  cinnabar  ore  was  found  in  the 
past,   but  which  primarily  shows  that  further 
exploration  and  development  of  the  claims  to 
establish  the  locus  of  ore-carrying  veins  has 
been  recommended  by  claimant 's  mining 
engineer  consultants,   and  there  is  no  pro- 

bative evidence  establishing  the  existence  of 
ore  bodies  of  sufficient  value  that  would  justify 
an  expectation  that  a  profitable  mine  might 
be  developed. 

United  States  v.   Independent  Quick  Silver  Company, 
A-30338  (Sept.    21,    1965)  72  I.  D.    367 

A  request  by  a  mining  claimant  for  a  second 
hearing  in  a  mining  contest  case  is  properly 
denied  where  no  error  is  shown  in  the  first 

proceeding,  which  found  the  claim  to  be  null 
and  void  for  lack  of  a  discovery  of  a  valuable 
mineral  deposit,  and  where  there  is  no  sub- 

stantial equitable  basis  warranting  a  new 
hearing;  there  are  no  recognizable  equities 
in  the  claimant  simply  by  virtue  of  expendi- 

tures for  mining  purposes  or  by  virtue  of  his 
use  and  improvement  of  the  claim  for  other 
than  prospecting,   mining  or  processing 
operations  or  uses  incidental  thereto  since 
under  the  Surface  Resources  Act  of  1955  a 
claimant  of  a  claim  located  thereafter  has  no 

right  to  use  the  surface  for  other  purposes 
prior  to  patent. 

subjected  to  the  limitations  as  to  the  use  of 
surface  resources  of  the  claims  prior  to 
patent  pursuant  to  the  Surface  Resources  Act 
of  July  23,    1955,    it  should  hold  a  hearing  to 
determine  the  validity  of  the  withdrawal  where 
the  claimant  disputes  the  fact  that  he  signed 
the  withdrawal  or  did  so  knowingly  and  will- 
ingly.. 

George  Avgeris,   A-30764  {July  27,    1967) 

In  a  proceeding  under  section  5   of  the  act  of 
July  23,    1955,  to  determine  the  rights  of  a 
mining  claimant  to  the  surfaces  resources  of 
his  mining  claims,  the  claims  are  properly 
subject  to  the  limitations  and  restrictions  of 
section  4  of  that  act  unless  it  is  shown  that 

there  was  a  valid  discovery  of  a  valuable  min- 
eral deposit  within  the  meaning  of  the  mining 

laws  within  the  limits  of  the  claims  prior  to 
the  date  of  the  act. 

United  States  v.    Raymond  H.   Taylor,   A-30776 
(Oct.    6,    1967) 

Where,   within  the  150  days  required  by  the  act  of 
July  23,    1955,   a  verified  statement  was  timely 
filed  setting  forth  the  information  required  by 
the  act  in  connection  with  determining  rights 
to  surface  resources  on  unpatented  mining 
claims,   the  claimant  may  be  allowed,   after  the 

150-day  period  has  elapsed,  to  file  an  amended 
verified  statement  to  correct  erroneous  in- 

formation given  in  his  original  statement  but 
will  not  be  permitted  to  enlarge  upon  the  rights 

previously  asserted. 

Weeds  Point  Mining  Company,   A-30799 
(Nov.    2,    1967) 

United  States  v.    Lawrence  R.    Powell  et  al, 

A-30614  (Nov.    21,    1966) 

In  a  proceeding  under  section  5  of  the  act  of 
July  23,    1955,  to  determine  the  rights  of 
mineral  claimants  to  the  surface  resources  of 

their  mining  claims,  the  claims  are  properly 
subjected  to  the  terms  and  limitations  of 
section  4  of  that  act  unless  it  is  shown  that 

there  was  a  valid  discovery  within  the  meaning 
of  the  mining  laws  made  within  the  limits  of 
the  claims  prior  to  the  date  of  the  act. 

United  States  v.    Melvin  E.   fa  Mary  S.   Viles, 

A-30646  (Jan.    31,    1967) 

Before  the  Bureau  of  Land  Management  concludes 
that  a  mining  claimant  has  withdrawn  a  timely 
filed  verified  statement  and  that  his  claims  are 

In  a  proceeding  under  section  5  of  the  act  of 
July  23,  1955,   to  determine  the  rights  of  a 
mining  claimant  to  the  surface  resources  of 
his  mining  claim,   the  claim  is  properly  subject 
to  the  limitations  and  restrictions  of  section  4 
of  that  act  unless  it  is  shown  that  there  was  a 
valid  discovery  of  a  valuable  mineral  deposit 

within  the  meaning  of  the  mining  laws  within 
the  limits  of  the  claim  prior  to  the  date  of  the act. 

United  States  v.   C.T.   Fredrickson,   A-30848 
(Jan.    29,    1968) 

A  mining  claim  is  properly  declared  subject  to 
the  act  of  July  23,  1955,  if  the  claimant  fails 
to  show  the  discovery  of  a  valuable  mineral 
deposit  within  the  limits  of  the  claim. 

United  States  v.    David  L.  King,  A-30867 
(Feb.   28,    1968) 
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In  a  proceeding  under  section  5  of  the  act  of 
July  23,    1955,   to  determine  the  rights  of  a 
mineral  claimant  to  the  surface  resources  of 

his  mining  claims,   the  claims  are  properly 
subjected  to  the  limitations  and  restrictions  of 
section  4  of  that  act  unless  it  is  shown  that  a 

valid  discovery  within  the  meaning  of  the  mining 
laws  was  made  within  the  limits  of  each  claim 
prior  to  the  date  of  the  act. 

United  States  v.    Adam  J.    Flurry,   A-30887 
(Mar.    5,    1968) 

A  mining  claim  is  properly  declared  subject  to 
the  act  of  July  23,  1955,   if  the  mining  claimant 
fails  to  show  the  existence,   within  the  limits 
of  the  claim,   of  a  valuable  mineral  deposit 
which  was  discovered  prior  to  the  date  of  the 
act. 

United  States  v.    Esther  R.    Smith,   A- 30888 
(Mar.    29,    1968) 

Since  Congress  limited  the  effect  of  a  proceeding 
under  section  5  of  the  Surface  Resources  Act  of 
July  23,    1955,   to  determine  the  rights  of  the 
Government  and  a  mining  claimant  as  to  the 
surface  resources  of  a  mining  claim,   a  claim 
is  not  declared  null  and  void  as  a  result  of  such 

a  proceeding  decided  in  favor  of  the  Govern- 
ment,  and  the  claimant  may  continue  to  engage 

in  mining  activities  although  he  is  not  entitled 

to  the  use  and  management  of  the  surface  re- 
sources for  other  than  mining  purposes  prior 

to  issuance  of  patent  for  the  claim. 

In  a  proceeding  under  section  5  of  the  Surface  Re- 
sources Act  of  July  23,    1955,  to  determine  the 

rights  of  the  Government  and  a  mining  claimant 
as  to  the  surface  resources  of  a  mining  claim 
prior  to  patent,   the  Government  will  prevail  if 
it  is  shown  that  there  was  not  a  discovery  of  a 
valuable  mineral  deposit  as  of  the  date  of  the 
act  even  if  such  a  discovery  is  subsequently 
made,   and  it  will  also  prevail  if  a  discovery 

existed  as  of  the  date  of  the  act  but  it  is  deter- 
mined that  thereafter  a  valuable  mineral  deposit 

does  not  exist  within  the  claims  because  of  a 
change  in  conditions. 

Mining  claims  containing  an  unknown  quantity  of 
low-grade  manganese  ore  are  properly  declared 
subject  to  the  limitations  under  section  4  of  the 
Surface  Resources  Act  of  July  23,    1955,   where 
the  evidence  shows  that  a  prudent  man  could  not 
now  expect  to  develop  a   valuable    mine  because 
there  is  no  market  for  the  ore,   regardless  of 
whether  under  more  favorable  market  conditions 

created  primarily  by  a  Government  stockpiling 

program  paying  incentive  prices  prior  to  the 
date  of  that  act  the  prudent  man  would  have  had 
more  basis  for  anticipating  that  such  ore  could 
be  mined  and  sold. 

United  States 

(Nov.    29,    1968) 
Speckert,   A-30917 75  I.  D.  367 

Where  a  mineral  locator  seeks  to  carry  on  mining 
operations  on  a  claim  located  within  a  patented 
stock-raising  homestead  entry,   he  need  post  a 
bond  sufficient  to  cover  only  damage  to  crops, 
to  improvements,   and  to  the  value  of  the  land 
for  grazing  purposes  within  the  limits  of  the 
mining  claim  and  not  one  sufficient  to  cover 
damages  caused  by  a  disruption  of  the  surface 
owners'  entire  grazing  operation. 

L.  W.    Hansen,   Anthony  &  Betty  Bubany, 

(Dec,   30,    1968) 

A-31029 

In  a  proceeding  under  section  5  of  the  Surface 
Resources  Act  of  July  23, 1955,  to  determine 
the  rights  of  the  Government  and  a  mining 
claimant  as  to  the  surface  resources  of  a  min- 

ing claim  prior  to  patent,   the  Government  will 

prevail  if  it  is  shown  that  there  was  not  a  dis- 
covery of  a  valuable  mineral  deposit  as  of  the 

date  of  the  act  even  if  such  a  discovery  is 
subsequently  made,   and  the  Government  will 
also  prevail  if  a  discovery  existed  as  of  the 
date  of  the  act  but  it  is  determined  at  the  time 

of  inquiry  that  no  discovery  exists  because  the 
evidence  of  mineralization  will  no  longer 
justify  the  expenditure  necessary  to  develop  a mine. 

United  States  v.   Calhoun  and  Howell  of  Oregon, 

Ltd. .   United  States  v.   Lee  Temple,  A-31004 
(Aug.    29,    1969) 

A  decision  of  the  Director,  Bureau  of  Land  Manage- 
ment,  affirming  a  decision  of  a  hearing  examiner 

declaring  mining  claims  to  be  subject  to  the 
limitations  imposed  by  section  4  of  the  act  of 
July  23,   1955,  will  not  be  disturbed  where  the 
claimant  fails  on  appeal  to  meet  his  burden  of 
pointing  out  specific  errors  of  law  or  fact  in  the 
decisions  but  merely  alleges  generally  and 
vaguely  that  they  are  erroneous,   and  no  error 
is  apparent  in  the  decisions. 

United  States  v.   Cascade  Calcium  Products,  Inc.  , 
A-31187  (Nov.    4,    1969) 

A  mining  claim  is  properly  declared  subject  to  the 
act  of  July  23,    1955,   if  the  claimant  fails  to  show 
the  discovery  of  a  valuable  mineral  deposit  with- 

in the  limits  of  the  claim. 

United  States  v.   Ruby  LaRose  Green,   A-31031 
(Mar.   25,    1970) 
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In  a  proceeding  under  sec.    5  of  the  Surface  Re- 
sources Act  of  July  23,    1955,    to  determine  the 

rights  of  the  Government  and  a  mining  claimant 
as  to  the  surface  resources  of  a  mining  claim 
prior  to  patent,    the  Government  has  no  obliga- 

tion to  prove  that  the  claim   contains  either  sur- 
face resources  and/or  necessary  access  routes, 

but  only  to  present  a  prima  facie  case  that  a 

discovery  did  not  exist  on  the  claim  as  of 
July  23,    1955,    or  that  one  does  not  exist  at  the 
present  time.      When  the  Government  makes  such 
a  prima  facie  case  it  will  prevail  unless  the 

claimant  overcomes  the  Government's  case  by 
a  preponderance  of  the  evidence. 

In  a  proceeding  under  sec.    5  of  the  Surface  Re- 
sources Act  of  July  23,    1955,    to  determine  the 

rights  of  the  Government  and  a  mining  claimant 
as  to  the  surface  resources  of  a  mining  claim 
prior  to  patent,    the  Government  will  prevail  if  it 
is  shown  that  a  discovery  perhaps  existed  prior 
to  the  date  of  the  act  but  it  is  determined  there 

was  not  a  discovery  of  a  valuable  mineral  de- 
posit as  of  the  date  of  the  act,    and  the  Govern- 
ment will  also  prevail  if  it  is  shown  that  a  dis- 

covery perhaps  existed  prior  to,    or  as  of,    the 
date  of  the  act  but  it  is  determined  at  the  time 

of  inquiry  that  no  discovery  exists  because  the 
evidence  of  mineralization  will  no  longer  justify 
the  expenditure  necessary  to  develop  a  mine. 

United  States  v.    A.    P.    Jones,    2  IBLA   140 

(Apr,    8,    1971) 

Where   after   a  mineral   claimanc   has    filed   a  veri- 
fied statement   pursuant    to  section    5   of    the 

Surface   Resources   Act,    the   mining   claim   io 
declared  null   and   void   in   a  separate   contest 
proceeding,    the    right   of    the    claimant    to   the 
surface   resources    is    extinguished,    and   there 
is   no  necessity    for   a  separate  proceeding 
under  section   5  of    the   act. 

United  State: 

(Sept.    3,    1971) 
J.    S.    Devenny.    3  IBLA   185 
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In  a  proceeding  under  section  5  of  the  Surface 
Resources  Act  of  July  23,  1955,  to  determine 
the  rights  of  the  Government  and  a  mining 
claimant  as  to  the  use  and  management  of  the 
surface  and  its  resources  on  certain  gold 
mining  claims ,  the  issue  is  whether  or  not 
there  is  presently  disclosed  within  the 
boundaries  of  each  claim  valuable  minerals 
of  sufficient  quantity,  quality,  and  value 

to  constitute  a  discovery,  and  evidence  to 
establish  that  the  discovery  was  made  prior 
to  the  effective  date  of  the  Act.   30  U.S.C. 

$  613. 

Under  section  5  of  the  Surface  Resources  Act 

of  July  23,  1955,  the  effect  of  a  decision 
that  no  mineral  discovery  has  been  shown  is 
to  permit  the  Government  to  manage  and  dis- 

pose of  the  vegetative  and  other  surface  re- 

sources without  disturbing  claimant's  right 
to  develop  his  gold  mining  claim  by  using 
the  subsurface  and  surface  to  the  extent 
necessary  to  conduct  his  mining  operations. 
30  U.S.C.  §  613. 

United  States  v.  Fannie  E.  Lewis  Trussel. 
7  IBLA  225  (Sept.  11,  1972) 

Where  proceedings  are  brought  by  the 
Government  under  the  Act  of  July  23, 

1955,  §  5,  30  U.S.C.  613  (1970),  to 
determine  the  rights  to  surface 
resources  on  lands  embraced  within 

mining  claims,  it  is  Incumbent  upon 
the  holder  of  a  claim  to  demonstrate 

a  discovery  of  a  valuable  mineral 
deposit  within  the  claim  as  of  the 

time  of  the  Act,  and  also  at  the 

time  of  the  hearing.   Where  a  con- 
test is  initiated  by  the  Government 

against  a  mining  claim  on  the  ground 

of  lack  of  discovery,  it  is  like- 
wise incumbent  upon  the  mining 

claimant  to  show  a  discovery  of  a 
valuable  mineral  deposit  within 
the  claim  at  the  time  of  hearing. 

United  States  v.  Signa  Lauch  et  al.,  9 
(Jan.  15,  1973) 

A  verified  statement  filed  by  a  mining 
claimant  pursuant  to  section  5  of  the  Act 

of  July  23,  1955,  30  U.S.C.  §  613  (1970), 
asserting  rights  to  the  surface  resources 

on  its  mining  claim  is  properly  rejected 
where  the  statement  is  filed  more  than 
150  days  from  the  first  date  of  the  pub- 

lication of  notice  to  miners  under  section 
5(a)  of  the  Act. 

St.  Anthony  Mines,  Inc..  6  IBLA  159 
(June  14,  1972) 

A  verified  statement  filed  pursuant  to  30  U.S.C. 
§  613  (1970)  is  properly  rejected  to  the  ex- 

tent that  it  covers  mining  claims  previously 
declared  null  and  void. 

Evelyn  M.  Kigglns, et  al . ■  6  IBLA  235  (June  26,  1972) 

A  verified  statement  required  under  the  Act 

of  July  23,  1955,  is  properly  rejected  to 
the  extent  a  mining  claim,  in  connection 

with  which  it  was  filed,  is  held  null  and 
void  because  it  was  located  on  land  with- 

drawn from  mineral  location. 

Estate  of  Thomas  S.  Williams,  Deceased 
Mrs.  Lucille  Williams,  10  IBLA  138  (Mar.  19 

It  is  proper  under  the  Mining  Claims  Rights  Restora- 
tion Act  of  1955  to  prohibit  all  placer  mining  op- 

erations on  land  within  a  group  of  mining  claims 
included  in  a  power  site  classification,  where 
unrestricted  placer  mining  on  such  land  would  most 
probably  result  in  substantial  interference  with 
the  use  of  the  land  for  watershed  purposes. 
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The  Mining  Claims  Rights  Restoration  Act  of  1955 
allows  the  Secretary  of  the  Interior  no  discretion 
to  permit  limited  or  restricted  placer  mining  on 
land  withdrawn  or  reserved  for  power  development 

or  power  sites.   The  Secretary  may  permit  either 
unrestricted  placer  mining  or  none  at  all. 
The  only  condition  which  he  may  impose  upon  his 
permission  to  mine  is  that  the  locator  must  restore 
the  surface  of  the  claim  to  its  condition  immedi- 

ately prior  to  mining  operations.   !n  determining 

whether  to  allow  placer  mining  subjei i  to  this  con- 
dition, the  criteria  are:  (1)  whethei  the  surface 

can  practicably  be  restored  to  its  original  condi- 
tion after  the  claim  has  been  nined  to  its  full 

potential;  and  (2)  whether  restoration  of  the  sur- 
face would  prevent  substantia]  interference  with 

other  use  of  the  land. 

United  Statee  v.  Western  Minerals  &  Petroleum,  Inc. , 

12  IBLA  328  (Aug.  9,  1973) 

In  a  proceeding  under  section  5  of  the  Surface  Re- 
sources Act  of  July  23,  1955,  to  determine  whetner 

a  mining  claim  is  subject  to  the  limitations  and 
restriction  of  section  4  of  the  Act,  the  issue  is 
whether  or  not  there  is  now  disclosed  within  the 

boundaries  of  each  claim  valuable  minerals  of  suf- 

ficient quantity,  quality,  and  worth  to  constitute 
a  discovery,  and  whether  the  discovery  was  made 
prior  to  the  effective  date  of  the  Act. 

Testimony  by  a  government  mineral  engineer  that  he  ex- 
amined the  mining  claims  and  the  workings  thereon 

and  sampled  the  areas  recommended  by  the  claimant 
but  found  no  evidence  of  a  valuable  mineral  deposit 
which  would  have  in  the  past  or  present  justified 

a  person  of  ordinary  prudence  in  the  further  expen- 
diture of  his  time  and  means  in  an  effort  to  develop 

a  valuable  mine,  is  sufficient  to  establish  a  prima 

facie  case  of  absence  of  a  discovery  so  as  to  sub- 
ject a  mining  claim  to  the  limitations  imposed  by 

section  4  of  the  Act  of  July  23,  1955. 

Where  a  verified  statement  filed  pursuant  to  the  sur- 
face Resources  Act  of  July  23,  1955,  fails  to  set 

forth,  as  required  by  section  5(a)(3)  of  the  Act, 

all  of  the  sections  of  public  land  which  are  em- 

braced with  each  of  the  claimant's  mining  claims, 
the  statement  Is  defective  as  to  an  inadequately 
described  claim  and  said  claim  is  subject  to  the 
limitations  and  restrictions  of  the  Act. 
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thereon,  he  is  no  longer  a  prospector  within  the 
purview  of  the  Stock-raising  Homestead  Act,  and 
in  the  absence  of  consent  of,  or  an  agreement 
with,  the  entryman  or  surface  owner,  the  mineral 
claimant  is  required  to  post  a  good  and  sufficient 
bond  to  assure  compensatory  protection  to  the 
surface  owner. 

United  States  v. 

(Dec.  12,  1973) 
Mineral  Ventures,  Ltd. ,  14  IBLA  82 

80  T.D.  702 

The  sale  of  permits  to  rock  hounds  to  collect 
stones  on  claimed  lands  is  not  a  mining  operation 
within  the  meaning  of  the  mining  law;  income 
from  the  sale  of  such  permits  cannot  properly  be 
considered  in  determining  if  a  discovery  of  a 
valuable  mineral  deposit  has  been  made. 

United  States  v.  Eugene  Stevens,  14  IBLA  380 
(Feb.  21,  1974)  81  I.D.  83 

Since  one  who  locates  a  mining  claim  on  stock-raising 
homestead  lands  implies  that  he  Intends  to  reenter 
upon  the  land  and  that  he  has  made  a  discovery 

A.  J.  Maurer,  Jr.,  et  al. 15  IBLA  151  (Mar.  20, 

81  I.D.  139 

Since  one  who  locates  a  mining  claim  on  stock-rail- 
ing homestead  lands  Implies  that  he  Intends  to  re- 

enter upon  the  land  and  that  he  has  made  a  dis- 
covery thereon,  he  is  no  longer  a  prospector  with- 

in the  purview  of  the  Stock-raising  Homestead  Act 
and  in  the  absence  of  consent  of ,  or  an  agreement 
with,  the  entryman  or  surface  owner,  the  mineral 
claimant  is  required  to  post  a  good  and  sufficient 
bond  to  assure  compensatory  protection  to  the 
surface  owner. 

Smith  Land  Company,  15  IBLA  280  (May  1,  1974) 

Since  one  who  locates  a  mining  claim  on  stock- 
raising  homestead  lands  implies  that  he  intends 
to  reenter  upon  the  land  and  that  he  has  made 
a  discovery  thereon,  he  is  no  longer  a  prospector 

within  the  purview  of  the  Stock-raising  Home- 
stead Act  and  in  the  absence  of  consent  of, 

or  an  agreement  with,  the  entryman  or  surface 
owner,  the  mineral  claimant  is  required  to 

post  a  good  and  sufficient  bond  to  assure  com- 
pensatory protection  to  the  surface  owner. 

Burton  0.  Barber.  15  IBLA  372  (May  15,  1974) 

TITLE 

Where  the  title  asserted  by  an  applicant  for  a  pate 

to  mining  claims  is  based  on  adverse  possessic 
commencing  after  the  lands  included  in  the  clai 

"were  withdrawn  from  entry,    such  title  is  of 
independent  origin  and  relates  back  only  to  the 
beginning  of  the  adverse  holding  and  does  not 
transfer  to  the  applicant  the  title  of  the  former 
owner.     Accordingly,   the  applicant  does  not 
have  an  unbroken  chain  of  title  from  the  origins 

locator  and  any  rights  obtained  by  his  adverse 

possession  are  defeated  by  the  prior  withdraw! 

Ralph  Page,   2  IBLA  262  (May  11,    1971) 
78  I.D.    167 

Though  a  state  court  may  afford  a  presumption 
of  discovery  to  the  locators  of  a  mining 
claim  in  determining  possession  between  private 
claimants,  such  presumptions  are  in  no  respect 
applicable  to  contests  between  the  Government 
and  the  claimants  to  determine  whether  a  valid 
discovery  has  been  made. 

United  States  v.  Marvin  C.  Ramsey,  et  al., 
14  IBLA  152  (Jan.  11,  1974) 
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Although  a  mining  claimant  may  not  have  any 
rights  based  on  a  location  or  amended  location 
made  subsequent  to  a  withdrawal  of  the  land, 
he  is  not  precluded  from  establishing  that  he 
has  possessory  rights,   as  the  successor  in 
interest  of  an  original  locator,   based  on  a 
mining  claim  made  and  perfected  prior  to  the 
withdrawal. 

John  H.    Lawrence  et  al.  ,   A-30321  (Feb.    3,    1965) 

The  Mining  Claims  Rights  Restoration  Act  of 
1955  did  not  open  to  mining  location  land 
which  was  previously  withdrawn  or  reserved 

for  "investigation  and  classification  in  con- 
nection with  irrigation  and  power  uses.  " 

No  hearing  is  necessary  to  declare  mining  claims 
void  ab  initio  where  the  records  of  the  De- 

partment show  that  at  the  time  of  location  of 

the  claims  the  land  was  not  open  to  such  loca- 
tion because  of  a  withdrawal. 

Sierra  Natural  Slab  Granite  Com: 

my, 

A-30632 

(Dec.    15,    1966) 

Mining  claims  located  on  land  withdrawn  from 
such  entry  are  null  and  void  ab  initio  and  will 

not  be  validated  by  the  modification  or  revoca' 
of  the  order  of  withdrawal  to  open  the  land 
thereafter  to  mineral  entry. 

MINING  CLAIMS— Continued 
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a  temporary  purpose  and  more  than  19  years 
had  elapsed  before  the  first  of  the  claims  was 
located. 

Grace  Kinsela,  A-30863  (Nov.    16,    1967) 
74  I.  D.    386 

Statements  by  Federal  employees  that  a  mining 
claim  is  valid  cannot  make  it  valid  when  it  was 

located  on  land  segregated  from  mining  location. 

A  mining  claimant  is  not  entitled  to  a  hearing 
before  his  claim  can  be  declared  invalid  for 

having  been  located  on  land  which  is  segregated 
from  location,   and  he  is  not  subsequently  en- 

titled to  a  hearing  when  he  does  not  dispute  the 

dates  of  his  location  and  of  the  segregation 
from  location;  he  does  not  need  a  hearing  to 
show  the  existence  of  an  earlier  location  ante- 

dating from  which  he  derives  his  rights. 

Neil  Ferre,  A-30882  (Nov.    29,    1967) 

A  mining  claim  located  before  August  11,    1955, 

on  land  within  an  existing  powersite  classifi- 
cation is  null  and  void  because  the  land  was 

then  unavailable  for  mining  location. 

Armin  Speckert,  A- 30854  (Jan.    10,    1968) 

Dav 
id    W,    Harper  et  al.  ,  ,    A-30719  (May  15,  1967) 

74  I.  D       141 

No  hearing  is  necessary  to  declare  mining  claims 
vi  id  ab  initio  where  the  records  of  the  Depart- 

ment show  that  at  the  time  of  location  of  tho 
claims  the  land  was  not  open  to  such  location 
because  of  a  withdrawal. 

Dorothy  L.   Benton,   A-30729  (May  31,    1967) 

Where  mining  claims  have  been  declared  null  and 
void  on  the  ground  that  they  were  located  on 
withdrawn  land  and  the  claimants  submit  evi- 

dence indicating  that  the  claims  were  simply 
redescriptions  of  claims  located  prior  to  the 
withdrawals  and  that  they  are  successors  in 
title  to  those  claims,  it  is  proper  to  remand 
the  case  for  determination  of  these  points. 

Richard  R.     Fancher   et  al.  ,    A-30840 
(Nov.    13,    1967) 

Mining  claims  are  properly  declared  to  be  null 
and  void  ab  initio  where  they  were  located  on 
lands  withdrawn  for  reclamation  purposes; 
the  withdrawal  cannot  be  deemed  to  have  ex- 

pired merely  because  it  was  stated  to  be  for 

Lands  which  were  reserved  from  mining  location 
by  reason  of  inclusion  in  an  application  for  a 
power  project  filed  prior  to  August  11,    1955, 
and  which  were  opened  to  location  by  section 
2  of  the  act  of  August  11,    1955,   become  closed 
to  location  thereafter  if  they  come  under  exam- 

ination and  survey  by  a  prospective  licensee 
holding  an  uncanceled  preliminary  permit  issued 
by  the  Federal  Power  Commission  after 
August  11,    1955,   and  mining  claims  on  such 
lands  located  thereafter  are  void  ab  initio. 

Mining  claims  located  on  land  in  a  first  form 
reclamation  withdrawal  are  properly  declared 
to  be  null  and  void  ab  initio. 

A.    L.   Snyder  et     al. A-30880  (Feb.    14,    1968) 
75  I.  D.  33 

Mining  claims  are  properly  declared  to  be  null  and 
void  ab  initio  where  the  land  in  the  claims  had 

at  the  time  of  location  been  included  in  an  ap- 
plication for  withdrawal  which  was  noted  on  the 

records  of  the  land  office. 

Albert  Gardini,   John  Baldrica,  A-30958 
(Oct.    16,    1968) 
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Where  a  valid  discovery  of  a  valuable  mineral 
deposit  has  not  been  made  within  a  mining 
claim  located  in  a  national  forest  prior  to  the 
construction  by  the  Forest  Service  of  a  logging 
road  throughthe  claim,   the  road  was  a  valid 
appropriation  by  the  United  States  of  the  land 
included  in  the  right-of-way  and  is  reserved 
from  entry  under  the  mining  laws;  therefore, 
whether  or  not  the  presence  of  the  road  caused 
some  interference  with  mining  activities  on  the 

claim  does  not  excuse  the  mining  claimant's 
failure  to  show  a  valid  discovery  thereafter  or 
otherwise  give  him  any  rights  in  the  unappro- 

priated portion  of  the  claim  superior  to  the 
United  States  in  the  absence  of  a  valid  discov- ery. 

United  States  v.    Bess  May  Lutey  et  al.  ,   A-30927 
(Mar.    4,    1969)  76  I.  D.   37 

A  mining  claim  located  before  Aug.    11,    1955,   on 
land  within  an  existing  powersite  withdrawal  is 
null  and  void  because  the  land  was  then  un- 

available for  mining  location. 

Leslie  G.  and  Rita  M.   Folwell,  A- 31 104 
(Aug.    18,    1969) 

A  mining  claim  located  before  August  11,    1955,    on 
land  partly  within  an  existing  powersite  with- 

drawal is  null  and  void  ab  initio   as  to  that  land. 

T.    L.    and  George  F.   Bruckner,    A-31105 
(Mar.    25,    1970) 

If  deposits  of  flagstone  in  mining  claims  are  not 
shown  to  have  been  marketable  as  of  the  time  the 
lands  in  the  claims  were  condemned  for  use  by 
the  United  States  Navy  as  a  gunnery  range,    there 
was  not  a  valid  discovery  of  a  valuable  mineral 
deposit  of  such  stone  as  required  to  validate  the 
claims  at  that  time. 

Where  land  embracing  mining  claims  and  a  mill  site 
has  been  condemned  by  the  Navy  for  U3e  as  a 
gunnery  range,   the  Department  of  the  Interior  has 
jurisdiction  to  determine  if  the  mining  claims 
were  validated  by  a  discovery  of  a  valuable  min- 

eral deposit  at  the  time  of  the  taking  and  if  the 
requirements  of  the  law  as  to  mill  sites  were  sat- 

isfied; it  has  no  jurisdiction  over  questions  con- 
cerning any  monetary  compensation  for  the  taking. 

United  States  v.   Ray  L.   Steven  et  al . ,   A-31052 
(May  13,    1970) 

Where  the  Government  has  presented  a  prima  facie 
case  that  there  has  not  been  a  discovery  of  a  val- 

uable mineral  deposit,  the  mining  claimants  then 
have  the  burden  of  proving  by  a  preponderance  of 
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the  evidence  that  there  was  a  discovery  of  a  val- 
uable mineral  composed  of  commonly  found  min- 
erals which  could  have  been  marketed  at  a  profit 

before  the  land  was  withdrawn  from  appropriation 
under  the  mining  laws. 

United   States  v. 
1   IBLA  143    (Dec. 

William  P.    Pulliam.    et   al. 
8,   1970) 

To  be  entitled  to  a  patent  to  mining  claims  on  pub! 
land  withdrawn  from  entry  subsequent  to  the  or 
nal  location,  an  applicant  other  than  the  origin, 
locator  must  show  not  only  that  the  claims  were 
fact  located  prior  to  the  date  of  withdrawal  and 
that  the  lands  claimed  are  those  originally  loca 
but  also  that  he  is  the  successor  in  interest  to 

has  an  unbroken  chain  of  title  from  the  original 
locator. 

Where  the  title  asserted  by  an  applicant  for  a  pate 
to  mining  claims  is  based  on  adverse  possessic 
commencing  after  the  land9  included  in  the  clai 
were  withdrawn  from  entry,  such  title  is  of  ind 
pendent  origin  and  relates  back  only  to  the  begii 
ning  of  the  adverse  holding  and  does  not  transfe 
the  applicant  the  title  of  the  former  owner.  Ao 
ingly,  the  applicant  does  not  have  an  unbroken  c 
of  title  from  the  original  locator  and  any  rights 
obtained  by  his  adverse  possession  are  defeated 

by  the  prior  withdrawal. 

Ralph  Page,    2  IBLA  262  (May  1 1 .    1971) 
78  I.D.    167 

Areas  of  the  National  Park  System  are  withdrawn 
from  location,    entry  and  patent  under  the  Mining 
Laws  of  the  United  States  unless  the  language 

creating  the  area  specifically  makes  lands  withit 
the  area  subject  to  the  mining  laws. 

Mining  in  National  Park  Service  Areas,    M-36838 
(Nov.    16,    1971)  78  I.D.    352 

Mining  claims  located  on  land  withdrawn  from 
mineral  entry  are  null  and  void  ab  initio. 

Where  the  mineral  claimant  asserts  that  his  claim 
is  not  located  on  land  withdrawn  from  entrv 

under  the  mining  laws,  and  the  record  indicates 
that  part  of  the  claim  is  not  on  withdrawn  land, 
the  claim  cannot  be  declared  null  and  void 
ab  Initio  for  having  been  located  on  land 
withdrawn  from  mineral  entry  without  a  hearing 
to  determine  the  facts. 

Wesley  Laubscher.  4  IBLA  246  (Jan.  12,  1972) 

Where  the  land  occupied  by  mining  claims  is 
subsequently  withdrawn  from  all  forms  of 
exploration,  location  and  entry  under  the 
mining  laws,  evidence  obtained  thereafter 
by  drilling,  sampling  and  other  exploratory 
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activities  cannot  be  considered  for  any 
purpose  other  than  the  extent  to  which  such 

geological  Investigations  may  tend  to  sup- 
port an  assertion  that  valuable  deposits  of 

minerals  had  been  physically  disclosed 
within  the  boundaries  of  each  of  the  claims 

prior  to  that  date.  I.e. ,  the  qualifying 
discovery  must  have  been  made  prior  to 
the  date  of  the  withdrawal. 

United  States  v.  Gunsight  Mining  Company, 
5  IBLA  62  (Mar.  1,  1972) 

An  application  under  the  Act  of  April  23, 
1932,  A3  U.S.C.  S  154,  for  restoration  to 
mineral  location  and  entry  of  reclamation 
withdrawn  lands  will  ordinarily  be  rejected 
when  the  Bureau  of  Reclamation  has  recom- 

mended against  It  where  there  remains  a 

possibility  of  the  location  of  project 
features  in  the  future,  even  though  there 
are  no  project  features  on  the  land  at  the 
time  of  filing  the  petition  for  restoration. 

Where  an  applicant  under  the  Act  of  April  23, 
1932,  43  U.S.C.  S  154,  for  restoration  to 
mineral  location  and  entry  of  reclamation 

withdrawn  lands  alleges  that  the  lands  con- 
tain valuable  minerals,  which  can  be  removed 

before  a  proposed  dam  is  completed,  and 

that  it  is  willing  to  operate  in  any  way 
as  directed  for  the  protection  of  the 
interest  of  the  United  States,  the  case 
will  be  remanded  for  a  mineral  examination 

and  report  to  determine  whether  the  alleged 
mineral  deposits  are  of  sufficient  value  to 
make  mining  operations  profitable. 

Surprise  Venture  Associates.  7  IBLA  44 
(Aug.  1,  1972) 

Mining  claims  located  on  lands  withdrawn  from 
entry  under  the  mining  laws  are  null  and 
void  ab  Initio,  and  the  subsequent  restora- 

tion of  the  lands  cannot  serve  to  validate 

the  void  mining  claims . 

Norman  A.  Whittaker.  8  IBLA  17  (Oct.  6,  1972) 

Mining  claims  located  on  lands  within  a 
reclamation  withdrawal  which  were  not  open 

to  mineral  entry  are  properly  declared  null 

and  void  jib_  initio. 

Ralph  Page,  8  IBLA  435  (Dec.  22,  1972) 

Where  a  mining  claim  occupies  land  that  has 
subsequently  been  withdrawn,  the  validity 
of  the  claim  must  be  tested  by  the  value 
of  the  mineral  deposit  as  of  the  date  of 
the  withdrawal  as  well  as  at  the  date  of 

determination.   If  the  claim  was  not  sup- 
ported by  a  qualifying  discovery  of  a 

valuable  mineral  deposit  at  the  time  of 
withdrawal,  the  land  embraced  within  its 

boundaries  would  not  have  been  excepted 
from  the  effect  of  the  withdrawal,  and 
the  claim  could  not  thereafter  become 

valid  even  though  the  value  of  the 

deposit  subsequently  increased  due  to 
a  change  in  the  market  value  of  the 
mineral . 

United  States  v.  Clara  B.  Henry  et  al .  10  IBLA  195 

(Apr.  2,  1973) 

Mining  claims  located  on  land  in  a  first  form 
reclamation  withdrawal  are  properly  declared 

to  be  null  and  void  ab  initio,  and  the  sub- 
sequent restoration  of  the  lands  to  mineral 

location  pursuant  to  the  Act  of  April  23, 

1932,  43  U.S.C.  §  154  (1970),  will  not 
breathe  life  into  the  invalid  mining 
locat  ions . 

It  is  proper  to  declare  mining  locations  null 
and  void  ab  initio  where  the  locations  were 

not  perfected  by  performance  of  the  condi- 
tion precedent  set  forth  in  an  order  opening 

lands  in  a  reclamation  withdrawal  to  mineral 

location  and  entry  pursuant  to  the  Act  of 
April  23,  1932,  43  U.S.C.  §  154  (1970). 

;LA  178  (Apr.  2,  1973) 

A  mining  claim,  located  at  a  time  when  the 
land  is  withdrawn  from  mineral  entry,  is 
null  and  void  ab  initio  and  may  be  so 
declared  without  a  hearing. 

Where  a  mineral  claimant  asserts  that  his 
claim  was  not  located  on  land  withdrawn 

from  entry  under  the  mining  laws,  and  the 

record  indicates  that  part  of  the  claim  was 
not  located  on  withdrawn  land,  the  entire 
claim  cannot  be  declared  null  and  void  ab 
initio  without  contest  proceedings. 

Brace  C.  Curtlss,  11  IBLA  30  (May  22,  1973) 

Mining  claims  located  on  lands  withdrawn 
from  mineral  entry  are  null  and  void  ab 

A  civil  action  in  a  federal  district  court 

condemning  a  mining  claim  for  a  leasehold 
by  the  Department  of  the  Navy  is  not  res 

judicata  to  a  subsequent  contest  challeng- 
ing the  validity  of  a  claim  prior  to  the 

condemnation . 

United  Sta_tes_\ 

(Feb".  ],"T9'73) 

tester  E.  Martin,  9  IBLA  2  36 

Mickey  C.  Shaulis,  11  IBLA  116  (June  6,  1973) 

A  mining  claim  located  before  August  11,  1955,  on 
land  within  an  existing  power  site  withdrawal 

is  null  and  void  because  the  land  was  then  un- 
available for  mining  locations. 
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Where  the  mineral  claimant  asserts  that  his  claim 

is  not  located  on  land  withdrawn  from  entry 
under  the  mining  laws,  or  the  record  indicates 

that  part  of  the  claim  is  not  on  withdrawn  land, 
the  claim  cannot  be  declared  null  and  void 

ab  initio  for  having  been  located  on  land  with- 

drawn from  mineral  entry  without  a  hearing  to 
determine  the  facts. 

Ed  Wuilliez,  12  IBLA  265  (July  27,  1973) 

The  Department  of  the  Interior  has  jurisdiction  to 
determine  if  a  mining  claim  is  invalid  by  being 
located  on  land  not  subject  to  mineral  location, 
even  where  the  issue  of  validity  of  the  claim  is 
raised  in  the  context  of  a  private  contest 
brought  by  a  surface  patentee. 

A  mining  claim  located  on  land  closed  to  mineral 

entry  is  void. 

City  of  Phoenix  v.  Alvin  B.  Reeves,  et  al.. 

14  IBLA  315  (Feb.  1,  1974) 
81  I.D.  65 

Where  a  mining  claim  is  declared  null  and  void 
ab  initio  because  the  claim  was  located  at  a 

time  when  the  land  was  withdrawn  therefrom, 
and  it  appears  that  the  claim  was  held  when  the 

land  was  open  to  such  entry,  for  a  period  equal 
to  that  prescribed  by  the  state  statute  of 

limitations  for  adverse  possession  of  mining 
claims,  the  claimant  may  have  complied  with 
30  U.S.C.  §  38  (1970),  and  the  decision  de- 

claring the  claim  null  and  void  ab  initio 
properly  is  set  aside. 

W.  E.  Wicks.  14  IBLA  356  (Feb.  21,  1974) 

Where  a  Public  Land  Order  which  closed  certain  lands 

to  all  entry  under  the  mining  laws  is  amended  to 
show  that  such  lands  are  open  to  location  for 

metalliferous  minerals,  a  mining  claim  located 
thereafter,  for  gold  and  other  metals  may  not  be 
declared  null  and  void  ab  initio  without  a  hearing. 

Jerry  Bellezza.  et  al..  15  IBLA  64  (Mar.  5,  1974) 

A  mining  claim  located  upon  land  subject  to  first 
form  of  reclamation  withdrawal  and  not  open  to 
mineral  entry  is  void  ab  initio, 

Russ  Journigan.  16  IBLA  79  (June  26, 

1974) 

Where  a  claimant  does  not  have  a  discovery  on 
a  mining  claim  at  the  time  of  a  hearing  on 
lands  previously  withdrawn  from  location,  it 
is  not  essential  for  the  government  to  show 
a  lack  of  discovery  at  the  date  of  the  with- 
drawal. 

United  States  v.  Ja P.  Rlgg,  Jr..  et  al. 

16  IBLA  385  (Aug.  21,  1974) 

Where  a  state  agency  holds  a  Forest  Service  free 
use  permit  to  remove  mineral  materials  from 

MINING  CLAIMS— Continued 

WITHDRAWN  LAND  — Continued 

designated  public  land  this  does  not  constitut. a  withdrawal  or  serve  to  segregate  the  land 
from  appropriation  under  the  mining  laws,  as 
does  a  material  site  right-of-way  issued  pur- suant to  the  Federal-Aid  Highway  Act. 

United  States  v.  Kenneth  McClartv.  17  IBLA  20 
(Aug.  29,  1974)  si  I#D#  472 

A  mining  location  made  after  land  has  been  with- drawn from  mining  is  a  nullity  and  may  proparlv 
be  declared  void  ab  initio  for  that  reason 
without  a  hearing.   If,  however,  a  mining claimant  establishes  an  interest  in  a  claim 
located  prior  to  the  withdrawal,  the  claim 
may  not  be  declared  void  ab  initio  without affording  the  claimant  an  opportunity  for  a 
hearing  on  controverted  factual  issues. 

Thomas  Stoelting.  et  al. 17  IBLA  222  (Sept.  17, 

Where  a  millsite  or  mining  claim  is  situated 
on  land  that  is  subsequently  withdrawn, 
the  validity  of  the  claim  must  be  tested 
as  of  the  date  of  the  withdrawal  as  well 
as  at  the  date  of  determination. 

United  States  v.  Leonard  Almgren  et  al., 
17  IBLA  295  (Sept.  30,  1974) 

Mining  claims  located  subsequent  to  a  first-form 
reclamation  withdrawal  are  void  ab  Initio, 

since  such  lands  arc  closed  to  entry  under 

the  general  mining  laws. 

R.S.  2332,  30  U.S.C.  S  38  (1970),  is  not  an 
independent  adverse  possession  statute.   It 
is  part  of  the  general  mining  laws,  and 
necessarily  assumes  that  any  lands  claimed 
under  that  statute  were  open  to  entry  and 

patent  under  the  mining  laws.   It  has  no 
application  to  a  trespass  on  land  which  is 

closed  to  mineral  entry  "by  withdrawal  or 
reservation,  and  compliance  with  the  terms 

of  the  statute  will  not  "cure"  the  invalidity 
of  a  mining  claim  located  on  land  which  was 
not  open  to  entry  and  appropriation  under 
the  mining  laws. 

United  States  v.  Mike  Guzman,  Sr.  and  Mike 
Guzman,  Jr.,  18  IBLA  109  (Dec.  5,  1974) 

81  I.D.  685 

It  Is  proper  to  declare  mining  locations  null 
and  void  ab  initio  where  the  locations  were 

not  perfected  by  performance  of  the  condition 
precedent  set  forth  in  the  order  opening 
lands  in  a  reclamation  withdrawal  to  mineral 

location  and  entry  pursuant  to  the  Act  of 

April  23,  1932,  43  U.S.C.  §  154  (1970). 

Vearl  Martin  and/or  Apollo  Minerals  Corporation, 
18  IBLA  234  (Dec.  31,  1974) 
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MINING  CLAIMS  RIGHTS  RESTORATION 
ACT — Continued 

Under  the  Mining  Claims  Rights  Restoration 

Act  of  1955,  public  land  within  a  pre- 
liminary permit  issued  by  the  Federal 

Power  Commission  under  the  Federal 

Power  Act  is  not  open  to  entry  under 

the  mining  laws;  a  mining  claim  located 
after  the  permit  has  issued  is  properly 
declared  void  ab  initio  without  a  hearing. 

Notice  on  public  land  status  records  in 
the  local  Bureau  of  Land  Management 
office  of  the  issuance  of  a  preliminary 
permit  by  the  Federal  Power  Commission, 
and  the  filing  of  the  application  for 
the  permit  and  the  application  for  a 
license  with  the  Commission,  is  not 
essential  to  segregate  the  lands  from 
location  under  the  mining  laws. 

Foster  Mining  and  Engineering  Company.  7  IBLA  299 
(Sept.  22,  1972)  79  I.D.  599 

The  Bureau  of  Land  Management,  without  holding  an 

evidentiary  hearing,  may  properly  dec;jre  : hat 
a  mining  claim  was  null  and  void  ab  irl'io  wiien 
it  was  located  while  the  land  was  with.n  a  power 
site  withdrawal  and  no  rights  therein  could  be 
based  upon  the  original  locations.   However, 
such  a  finding  does  not  determine  the  validity 
of  claims  located  after  the  lands  were  opened 
to  mineral  location  by  the  Mining  Claims  Rights 
Restoration  Act  or  held  thereafter  for  the  period 
prescribed  by  30  U.S.C.  §  38  (1970). 

Ed  Wuilliez,  12  IBLA  265  (July  27,  1973) 

It  is  proper  under  the  Mining  Claims  Rights  Restora- 
tion Act  of  1955  to  prohibit  all  placer  mining  op- 

erations on  land  within  a  group  of  mining  claims 
included  in  a  power  site  classification,  where 
unrestricted  placer  mining  on  such  land  would  most 
probably  result  in  substantial  interference  with 
the  use  of  the  land  for  watershed  purposes. 

Where  lands  within  power  site  withdrawals 
were  restored  to  mineral  location  by  the 
Mining  Claims  Rights  Restoration  Act,  they 
will  subsequently  be  closed  to  such  loca- 

tion when  and  so  long  as  such  lands  are 
within  a  preliminary  permit  Issued  by  the 
Federal  Power  Commission  or  an  application 
for  a  license  for  a  project  filed  by  the 
permittee  while  the  permit  is  in  effect. 

The  Mining  Claims  Rights  Restoration  Act  did 
not  retroactively  validate  mining  claims 

located  prior  to  the  Act  while  the  land 
was  within  a  power  site  withdrawal. 

The  Bureau  of  Land  Management,  without  hold- 
ing an  evidentiary  hearing,  may  properly 

declare  that  mining  claims  were  null  and 
void  ab  initio  when  they  were  located  while 
land  was  within  a  power  site  withdrawal  and 
no  rights  therein  could  be  based  upon  the 

original  locations.  However,  such  a  find- 
ing does  not  determine  the  validity  of 

claims  located  after  the  lands  were  opened 
to  mineral  location  by  the  Mining  Claims 
Rights  Restoration  Act  or  held  thereafter 

for  the  period  prescribed  by  30  U.S.C. 
i   38  (1970). 

Gardner  C.  McFarland,  8  IBLA  56  (Oct.  13,  1972) 

Public  lands  covered  by  a  license  or  an  appli- 
cation for  a  license  for  a  power  project 

Issued  by  the  Federal  Power  Commission  are 
not  open  to  mineral  location. 

Ralph  Page,  8  IBLA  ,4 35  (Dec.  22,  1972) 

The  Mining  Claims  Rights  Restoration  Act  of  1955 
allows  the  Secretary  of  the  Interior  no  discretion 
to  permit  limited  or  restricted  placer  mining  on 
land  withdrawn  or  reserved  for  power  development 
or  power  sites.   The  Secretary  may  permit  either 
unrestricted  placer  mining  or  none  at  all. 

The  only  condition  which  he  may  impose  upon  his 
permission  to  mine  is  that  the  locator  must  restore 
the  surface  of  the  claim  to  its  condition  immedi- 

ately prior  to  mining  operations.   In  determining 

whether  to  allow  placer  mining  subject  to  this  con- 
dition, the  criteria  are:  (1)  whether  the  surface 

can  practicably  be  restored  to  its  original  condi- 
tion after  the  claim  has  been  mined  to  its  full 

potential;  and  (2)  whether  restoration  of  the  sur- 
face wuold  prevent  substantial  interference  with 

other  use  of  the  land. 

United  States  v.  Western  Minerals  &  Petroleum,  Inc. , 

12  IBLA  328  (Aug.  9,  1973) 

From  the  effective  date  of  the  Mining  Claims 
Rights  Restoration  Act  of  August  11,  1955, 
69  Stat.  §5  682-683  as  amended,  30  U.S.C. 
IS  621-625  (1970),  all  lands  included  In 

an  application  to  the  Federal  Power  Com- 
mission for  either  a  preliminary  permit 

or  a  license,  where  no  permit  has  been 
issued,  are  open  to  mineral  entry,  absent 

other  impediments. 

The  mere  filing  of  applications  for  a  license 
or  a  preliminary  permit  for  a  power  project 
since  the  date  of  the  Mining  Claims  Rights 

Restoration  Act  does  not  preclude  the  oper- 
ation of  the  U.S.  mining  laws  as  to  those 

lands. 

The  Mining  Claims  Rights  Restoration  Act  did 
not  retroactively  validate  mining  claims 

located  prior  to  the  Act  while  the  land 
was  within  a  power  withdrawal. 

Estate  of  Thomas  S.  Williams,  teceased 

Mrs.  Lucille  WiUiams,  10  IBLA  i  38  (Mar.  19,  1973) 

Public  lands  covered  by  a  license,  or  an  appli- 
cation for  a  license  for  a  power  project 

where  already  covered  by  a  preliminary  permit 
issued  by  the  Federal  Power  Commission,  which 
permit  has  not  been  renewed  more  than  once 
in  the  case  of  such  prospective  licensee, 

are  not  open  to  mineral  location. 

Sam  Rosettl,  15  IBLA  288  (May  6,  1974)  81  I.D.  251 
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This  Department  has  no  jurisdiction  over  land 
to  which  patent  has  issued,   and  an  application 
for  such  land  filed  under  the  act  of  October  23, 
1962,   must  be  rejected. 

Pollyanna  Rice  and  Robert  F.    Henderson, 
A-30386  (May  12,    1965) 

An  appeal  from  a  decision  of  the  Director, 
Bureau  of  Land  Management,    rejecting  an 
application  to  purchase  under  the  Mining 
Claim  Occupancy  Act  on  the  ground  that  the 
claimant  had  not  filed  a  relinquishment  of 
her  mining  claim,   will  be  dismissed  as  moot 
when  on  appeal  to  the  Secretary  the  claimant 
files  the  relinquishment, 

Carol  F.    Kramer,   A-30509  (Sept.    21,    1965) 

MINING  OCCUPANCY  ACT— Con t  inued 

GENERALLY  — Continued 

When  a  mining  claimant  has  had  his  claim  declared 
null  and  void  prior  to  the  enactment  of  the  act 

of  Oct.    23,    1962,   he  is  not  entitled  to  the  bene- 
fits of  that  act. 

Claude  M.   and  Lenore  E. 
(Nov.    30,    1965) Murphy,   A-30174 

The  date  of  the  act  of  determination  of  invalidity 

of  a  mining  claim,  although  such  a  determina- 
tion in  certain  cases  may  relate  back  in  effect, 

determines  whether  an  occupant  of  an  unpatent- 
ed mining  claim  is  entitled  to  the  benefits  of 

the  Mining  Claims  Occupancy  Act. Hugh 

E.    McKee,  A-30605  (Oct.    31,    1966) 

is  error  to  reject  an  application  under  the 
Mining  Occupancy  Act  of  October  23,    1962, 
for  the  reason  that  the  claim  on  which  it  is 
based  was  declared  invalid  prior  to  the  date 
of  enactment  of  the  act,   where  it  is  clear  that 
the  decision  invalidating  the  claim  did  not 
become  effective  until  after  October  23,    1962, 
the  time  for  taking  an  appeal  from  the  decision 
not  expiring  until  after  that  date. 

The  term  "improvements"  includes  any  struc- 
tures of  a  permanent  nature  placed  upon  land 

which  tend  to  increase  the  value  of  land  but 

excludes  a  house  trailer  or  other  mobile  prop- 
erty which  is  not  permanently  affixed  to  the land. 

Stanley  C.   Haynes,  A-30630  (Dec.   2,    1966) 
73  I.   D.  373 

Stanley  Ginther,   A-30276  (Oct.   26,    1965) 

The  act  of  October  23,    1962,   does  not  apply  to 
occupants  of  mining  claims  which  were 
invalidated  or  relinquished  prior  to  the  date 
of  enactment  of  that  act. 

Grady  L.   Johnson  et  al. A-30288  (Oct.    26, 
72  I.  D.    436 

1965) 

An  applicant  for  the  conveyance  of  land  under  the 
Mining  Claims  Occupancy  Act  is  not  entitled 
as  a  matter  of  right  to  a  hearing  on  the  ques- 

tion of  the  facts  relating  to  his  qualifications 
as  an  applicant,    and  a  hearing  is  properly 
denied  where  the  applicant  fails  to  allege  the 
existence  of  facts  which,   if  proved,   would 
entitle  him  to  the  relief  sought. 

Eveline  and  John  Anthony  Schaefer,   A-30901 
(May  21,    1968) 

An  application  for  conveyance  of  land  under  the 
act  of  October  23,    1962,  is  properly  rejected 
where  it  appears  that  the  applicant  or  his 
predecessor  in  interest  did  not  reside  on 
the  land  for  at  least  7  years  prior  to  July  23, 
1962,   and  where  there  is  no  evidence  from 
which  it  may  reasonably  be  inferred  that 
improvements  constructed  upon  the  land 
constituted  a  principal  place  of  residence  for 
the  applicant  on  October  23,    1962,   or  prior 
thereto. 

Mrs.   B.  F.   Rorick,   A-30399  (Nov.    16,    1965) 

A  mining  claimant  who  relinquished  his  claim 
on  January  12,  1962,  is  not  entitled  to  the 
benefits  of  the  act  of  October  23,    1962. 

Jessie  D.   Blue  and  Phillip  D.   Blue,   A-30050 
(Nov.   30.    1965) 

The  determination  of  the  extent  of  the  relief  that  will 

be  granted  to  a  qualified  applicant  under  the  act 
of  October  23,    1962,    is  committed  to  the  discre- 

tion of  the  Secretary  of  the  Interior,   and  where 
it  is  determined  that  a  tract  of  land  applied  for 
is  in  an  area  having  recreational  potential,   that 
it  offers  a  scenic  view  of  the  Rogue  River,   that, 
if  patented,   the  tract  would  create  a  5-acre 
fragment  of  private  land. within  a  full  section  of 
Oregon  and  California  reconveyed  land  that  is 
managed  by  the  Bureau  of  Land  Management  for 

permanent  forest  production,    and  that  the  tract 
may,   at  some  future  time,   be  utilized  to  allow 
access  to  adjacent  timber  lands,   an  applicant 
for  the  conveyance  of  the  land  is  properly  limited 
to  a  lifetime  lease  of  the  land  applied  for. 

An  applicant  for  the  conveyance  of  land  under  the 
Mining  Claims  Occupancy  Act  is  not  entitled  as  a 
matter  of  right  to  a  hearing  on  the  question  of  the 
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extent  of  the  relief  which  the  Secretary  sees 
fit  to  grant,   and  a  hearing  is  properly  denied 
where  the  applicant  fails  to  allege  the  existence 
of  facts  which,    if  proved,   would  serve  as  suf- 

ficient basis  for  modification  of  a  prior  limitation 
placed  upon  the  relief  to  be  granted. 

Harold  E.    and  Alice  L.    Trowbridge 
(Jan.    17,    1969) 

A-30954 

The  purpose  of   the  Mining  Claims  Occupancy  Act 
is   to  permit  certain  persons,   whose  raining 
claims  have  been  invalidated  or   relinquished, 
to  continue   to   reside   in  their  long  estab- 

lished homes,   but   the  Act  was  not   intended 
to  allow  a  claimant   to   acquire   an  interest 
thereunder  and  also  to   retain  or   convey  to 
another  an  existing  mining  claim  in  the  same 
property.      30  U.S.C.    §5   701,    702    (1970). 

Dorothy  M.   Lonfi.    8   IBLA  4    (Oct.    3,    1972) 

The  Mining  Claims  Occupancy  Act  does  not  provide 

for  the  granting  of  relief  to  one  who  has  occu- 
pied a  claim  principally  for  the  purpose  of 

operating  a  business  thereon  and  only  incidental- 
ly as  a  residence. 

An  applicant  under  the  Mining  Claims  Occupancy 
Act  who  attempts  to  rely  upon  his  possession  of 
a  claim  which  has  not  been  declared  invalid  or 

relinquished  is  not  entitled  to  any  relief  under 
the  act. 

An  applicant  under  the  Mining  Claims  Occupancy 
Act  is  not  entitled  to  a  hearing  as  a  matter  of 
due  process  and  will  not  be  granted  one  where 
he  does  not  allege  any  facts  which,  if  proved, 
would  entitle  him  to  relief. 

Freda  Turner,  A-31013  (June  19,   1969) 
76  I.D.   105 

Since  the  granting  of  relief  pursuant  to  the  Mining 
Claims  Occupancy  Act  is  predicated  upon  a  show- 

ing of  residential  use  of  land  in  a  mining  claim 
subsequent  to  July  23,    1955,   an  applicant  for  re- 

lief under  the  act  who  was,   on  that  date  and 
throughout  the  qualifying  period,   in  military 
service  cannot  invoke  the  provisions  of  section 
501  of  the  Soldiers'  and  Sailors'  Civil  Relief  Act 
of  1940,   the  benefits  of  which  are  available  only 
to  persons  who  initiated  or  acquired  rights  under 
the  public  land  laws  prior  to  entering  military 

Under  the  Mining  Occupancy  Act,    the  Secretary 
of   the   Interior  may   convey   an   interest   in 
land  which  is  under  the   administrative 
jurisdiction  of   the  Forest  Service   to   a 
qualified  applicant   only  with   the  consent 
of   the  Forest  Service;    therefore,    if   the 
Forest  Service  determines   that   the  appli- 

cant should  be  offered  only   a  lifetime 
lease,    the  Secretary   lacks   authority   to 
grant   any   greater  interest   in   the   land. 

Charles  A.   Hendel.   8   IBLA  400   (Dec.    19,    1972) 

A  qualified  applicant   for  conveyance   of  land 
under  the  Mining  Claims  Occupancy  Act  of 
October  23,    1962,   must  have  been  on   that 
date   a  residential   occupant -owner  of 
valuable   improvements   in  an  unpatented  min- 

ing claim  which   constituted   for  him  a 
principal  place  of   residence,   and  where  on 
that  date   an  applicant  has   only  occupied 
the  claim  in  a  tent   and  small  portable 
trailer,   which  were   removed  during  the winter  months,    there  were  not   valuable 
improvements  on  the  claim  which  could  con- 

stitute a  residence  under  the  Act. 

Leslie  and  Lucy  Nellson.    8  IBLA  404    (Dec.    20, 

The  Department  has   no   further  jurisdiction 
over   land  which   has   been  patented  and   an 
application   under  the  Mining  Claims   Occu- 

pancy Act   as   amended,    30   U.S.C,    §S    701-709 
(1970),    for  such    land  must  be   rejected. 

Earl  M.   Hyde.   A-31080  (Jan.    20,    1970) 
Dorothy  H.    Marsh.    9   IBLA   113    (Jan.    22,    1973) 

The  act  of  October  23,    1962,   does  not  apply  to 
occupants  of  mining  claims  which  were  invali  - 
dated  or  relinquished  prior  to  the  date  of  enact- 

ment of  that  act. 

Grant  H.   Garcia,   A-31156  (May  5,    1970) 

An  application   under  the  Mining  Claims 
Occupancy  Act   is   properly  rejected  where 
the  mining  claim  has   not  been  invalidated or  relinquished. 

Walter  L.   Hurlburt 7  IBLA  255  (Sept.  15, 

The  determination  of  the  extent  of  the  relief 
that  will  be  granted  to  a  qualified  appli- 

cant under  the  Act  of  October  23,  1962,  is 
committed  to  the  discretion  of  the  Secretary 
of  the  Interior,  and  where  the  determination 
to  award  an  applicant  a  lifetime  lease  for 
a  portion  of  the  land  applied  for  rests  upon 
rational  bases,  it  will  not  be  disturbed. 

Arland  E.  and  Eldora  R.  Purlngton.  10  IBLA  118 

(Mar. 

1973) 

An  applicant  under  the  Mining  Claim  Occupancy 
Act  has  no  right  to  a  hearing  as  a  matter 
of  due  process,  and  none  will  be  granted 
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where  he  fails  to  allege  facts  which,  if 
proved,  would  entitle  him  to  relief. 

Richard  0.    and  Margaret  Morgan,    10   IBLA   141 
(Mar.    23,    1973) 

The  Mining  Claims   Occupancy  Act    is   remedial 
in  nature   and  is   to  be  liberally   construed. 
30  U.S.C.    §§    701  etsej.    (1970). 

Frank  0.    and   Dorothy  B.    O'Mea,    10   IBLA  187 
(Apr.    2,    1973) 

Once   an   applicant  has   qualified  under   the 
Mining   Claims   Occupancy  Act,    it   is   the   obli- 

gation  of   the   Bureau  of   Land  Management   to 
determine  what,    if    any,    interest  he  will   be 
offered.      The   decision  of   the   Bureau  will  be 
affirmed  where    it    rests   on   a   rational  basis 
and   is   consistent  with   the  public   interest. 

Ralph Griffen,  Alice  C.  Griffen,  10  IBLA  289 
(Apr.  19,  1973) 

The   term  "improvements"   includes    any   structures 
of   a  permanent   nature   placed  upon   land  which 
tend   to   increase   the  value  of   land  but 
excludes   a  housetrailer  or   other  mobile 
property  which    is   not   permanently   affixed 
to   the    land. 

Brace   C.    Curtlss,    11    IBLA   30    (May   22,    1973) 

The   rejection  of  an   application   under  the 
Mining   Claims   Occupancy   Act,    as   a  matter 
of    law,    because   the   applicant   is  not    resid- 

ing on   the   claim  at   the   time  of  the  appli- 
cation  is  erroneous  where   the   applicant, 

with  his  wife,    could  have   qualified   as 
occupant-owners   of   residential   improvements 
on   an   unpatented  mining  claim  on  October  23, 
1962,    as    required  by   the  Act,    and   thereafter 
the  wife   dies   and   the  husband   is    forced  to 
leave   the  claim  for  health   reasons  prior  to 
making  the   application.      His  qualified  status 
in  his  own  right  or  as   successor  to  the 
interest  of  his   spouse,   who  was   also  quali- 

fied on  October  2  3,    1962,    is  not   lost  because 
of  such   absence   thereafter. 

The   consent   of   the   Forest   Service,    United  States 
Department   of  Agriculture,    is   a  prerequisite 
to   any   favorable   action  by   the   Department  of 
the  Interior  upon  an  application   filed  under 
the  Mining  Claims   Occupancy   Act    for   lands 
within  a  national   forest.      Before   rejecting 
an   application  because  of  any   lack   of   con- 

sent by   the   Forest  Service,    the  application 
should  be  suspended  until   the  applicant  has 
been  given  notice   of  the  Forest  Service's 
refusal   to   give   consent   and  afforded   an 
opportunity   to   pursue  his   administrative 
remedies  before   that    agency. 

John  W.  Rice,  11  IBLA  45  (May  24,  1973) 

MINING  OCCUPANCY  ACT— Continue 

GENERALLY  — Continued 

The  determination  of  the  extent  of  the  rtllef 

that  will  be  granted  to  a  qualified  appli- 
cant under  the  Act  of  October  2  3,  1062,  is 

committed  to  the  discretion  of  the  Secre- 

tary of  the  Interior  as  to  lands  within  the 
Jurisdiction  of  this  Department,  and  where 
it  is  determined  that  a  tract  of  land 

applied  for  is  la  an  area  having  recreational 
potential,  an  applicant  for  the  conveyance 
of  the  land  is  properly  limited  to  a  life- 

time lease  of  the  land  applied  for. 

As  the  Mining  Claims  Occupancy  Act  was 
intended  to  be  remedial  for  those  bona  fide 
occupants  of  mining  claims  which  could  not 

be  taken  to  patent,  no  trespass  damages 
should  be  assessed  where  the  improvements 
were  originally  constructed  or.  the  land 
before  it  was  withdrawn  from  settlement 
or  location. 

Rulon  Stephen  Scott.  11  IBLA  287  (June  23, 

1973) 

Section  8  of  the  Mining' Claims  Occupancy  Act,  30 
U..' ....  §  708  (1970),  which  reads  "Rights  and  priv- 

ileges to  qualify  as  an  applicant  under  this  chap- 
ter shall  not  be  assignable,  but  may  pass  through 

devise  or  descent,"  refers  only  to  the  right  of  a 
residential  occupant-owner  whose  qualifications  have 

matured  as  of  October  23,  1962,  to  transfer  by  de- 
vise or  descent  the  rights  and  privileges  to  qual- 

ify under  the  Act,  although  he  cannot  transfer  such 
rights  and  privileges  by  assignment.   The  section 
does  not  prevent  a  grantee  who  purchased  a  claim 

during  the  period  between  July  23,  1955,  and  Octo- 
ber 23,  1962,  from  qualifying  under  the  Act. 

Eugene  P.  Tlscornia,  Sr.,  and  Margaret  Tiscornla, 
13  IBLA  136  (Sept.  25,  1973) 

The  determination  of  the  extent  of  the  relief  that 

will  be  granted  to  a  qualified  applicant  under  the 
Act  of  October  23,  1962,  as  to  lands  under  the 

jurisdiction  of  the  Department  of  the  Interior, 
is  committed  to  the  discretion  of  the  Secretary  of 

the  Interior,  and  where  the  dotc.ratln.ic  Ion  to  award 
an  applicant  a  lifetime  lease  or  portion  of  the 
land  applied  for  rests  upon  a  rational  basis,  It 
will  not  be  disturbed. 

Harry  E.  Hawkenson  and  Marie  Christine  Hawkenson, 
13  IBLA  237  (Oct.  10,  1973) 

The  term  "Interest"  as  used  in  the  Act  of  October  23, 
1962,  76  Stat.  1127,  as  amended,  30  U.S.C.  5  701 
(1970),  Includes  any  estate  in  lands,  including  a 
lease. 

The  determination  of  the  extent  of  the  relief  to  be 

granted  to  a  qualified  applicant  under  the  Mining 
Claims  Occupancy  Act  is  committed  to  the  discretion 
of  the  Secretary  of  the  Interior  as  to  lands  within 
the  jurisdiction  of  this  Department,  and  where  the 
determination  was  made  to  award  an  applicant  a  lease 
for  a  term  of  ten  years,  a  decision  not  to  renew 

the  lease  will  not  be  disturbed  where  the  determina- 
tion rests  upon  a  rational  basis. 

Scott  V.  Brown,  13  IBLA  319  (Nov.  5,  1973) 
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The  determination  of  the  extent  of  the  relief 

that  will  be  granted  to  a  qualified  appli- 
cant under  the  Act  of  October  23,  1962,  is 

committed  to  the  discretion  of  the  Serretary 
of  the  Interior,  and  where  the  determination 
to  award  an  applicant  a  lifetime  lease  for 

a  portion  of  the  land  applied  for  rests  upon 
rational  bases,  it  will  not  be  disturbed. 

Arland  E.  and  Eldora  R.  Purington, 
(Mar.  9,  1973) 

10  1BLA  ] 18 

The  determination  of  the  extent  of  the  relief  that 

will  be  granted  to  a  qualified  applicant  under  the 
Act  of  October  23,  1962,  as  to  lands  under  the 

Jurisdiction  of  the  Department  of  the  Interior, 
is  committed  to  the  discretion  of  the  Secretary  of 
the  Interior,  and  where  the  determination  to  award 
an  applicant  a  lifetime  lease  or  portion  of  t lie 
land  applied  for  rests  upon  a  rational  basis,  it 
will  not  be  disturbed. 

Harry   E.    Hawkenson  _a nil   t-'.ir i 

13    IBLA  2  37    (Oct".    10,"  19  7  3)' 

CONVEYANCES 

e   Christ 

Hi-. 

■on, 

If   an  applicant   under  the  Mining  Claims   Occu- 
pancy Act   thereafter  conveys   to  another  an 

interest  in  an  overlapping  mining  claim  to 
the  same  property,    the   application  nay  be 
denied  despite   allegation  of  an  oral   condi- 

tional promise  by  the-  claim  owner  to   relin- 
quish the  portion  of  the   claim  which 

includes  the  occupancy  site,  when  and  if 
the  occupancy   application  is   approved. 
30  U.S.C.    $  701   (1970). 

Dorothy  M.    Long,   8  IBLA  4   (Oct.    3,   1972) 

The   term      interest"  as   used    in    the   Act   of   October    23, 
1962,    76   Stat.    1127,    as   amended,    j0  U.S.C.    §    701 
(1970),    includes   any   estate    in    lands,    including   a 
lease. 

The  determination  of    the  extent   of    the   relief    to   be 
granted    to  a   qualified   applicant     under    the  Mining 
Claims   Occupancy  Act    is   committed    to   the  discretion 
of   the   Secretary   of    the   Interior  as    to   lands  within 
the  jurisdiction  of    this  Department,    and   where   the 
determination  was  made    to   award   an   applicant    a    lease 
for   a   term  of    ten   years,    a  decision   not    to   renew 
the   lease  will   not   be  disturbed  where   the  determina- 

tion  rests   upon  a, rational   basis. 

Scott   V.    Brown,    13   IBLA   319    (Nov.    5,    1973) 

Where  a  qualified  applicant  for  the  conveyance  of 

an  interest  in  land  pursuant  to  the  act  of  Octo- 
ber 23,    1962,  has  been  offered  a  lease  of  the 

land  for  a  period  not  to  exceed  his  own  lifetime, 
such  limitation  having  been  imposed  upon  the 
request  of  a  municipality  for  the  benefit  of 
which  the  land  has  been  withdrawn,   and  where, 
upon  reconsideration,   the  municipality  agrees 
to  modified  lease  terms,   the  terms  of  the  lease 
offer  will  be  amended  to  conform   with  those 
approved  by  the  municipality. 

Walter  Tampson,  A-30938  (Nov.    13,    1968) 

PRINCIPAL  PLACE  OF  RESIDENCE 

A  cabin  which  is  used  only  intermittently  for 
vacations  and  other  leisure  periods,   even 
though  used  at  frequent  intervals  during  most 

of  the  year,   does  not  constitute  "a  principal 
place  of  residence"  within  the  meaning  of 
section  2  of  the  act  of  Oct.    23,    1962,   and 
an  application  for  the  conveyance  of  land 
based  upon  such  use  is  properly  rejected. 

Under  the  act  of  October  23,    1962,   the  Secretary  of 
the  Interior  can  convey  an  interest  in  land  under 
the  administrative  jurisdiction  of  the  Forest 

Service  to  a  "qualified  applicant"  only  with  the 
consent  of  the  head  of  the  administering  agency, 
and  where  it  is  determined  that  an  applicant  for 

the  conveyance  of  such  land  is  not  a  "qualified 
applicant,  "  the  Secretary  lacks  authority  to  con- 

sider an  application  for  the  conveyance  of  any 
interest  in  the  land. 

Charles  H.   and  Bernice  1.   Waugaman, 
(Jan.   16,   1970) 

A-31071 

Under   the  Mining  Claims  Occupancy  Act,    30 
U.S.C.   <   703   (1970),   the  Secretary  of  the 
Interior  may  convey  an  Interest  In  land 
under   the  administrative   jurisdiction 
of  the  Forest  Service  to  a  "qualified 
applicant"  only  with  the  consent  of  the 
head  of  the  administering  agency. 

Charles  N.  Olson.  5  IBLA  4   (Feb.    18,    1972) 

H.  T.   Crandell,   A-30373  (Oct.    26,    1965) 
72  I.  D.   431 

Where  it  appears  that  a  "house"  constructed 
upon  a  mining  claim  consists  of  a  small 
cabin  without  plumbing  or  cooking  facilities 
or  other  features  normally  associated  with 
a  dwelling  place,   and  where  no  specific 
information  is  furnished  with  respect  to  the 
nature  of  the  occupancy  of  the  premises 
during  periods  of  alleged  residence,   such  a 
house  is  properly  found  not  to  constitute  a 
principal  place  of  residence  for  the  claimant 
within  the  meaning  of  the  act  of  Oct.    23,    1962. 

Mrs.    B.  F.    Rorick,   A-30399  (Nov.    16,    1965) 

A  cabin  which  has  been  used  by  an  applicant 
only  occasionally  during  the  summer  and  on 

weekends  does  not  constitute  "a  principal 
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place  of  residence"  within  the  meaning  of 
section  2  of  the  act  of  Oct.    23,    1962,   and 
an  application  for  the  conveyance  of  land  based 
upon  such  use  is  properly  rejected. 

Joseph  W.    Hinton  et  al.  ,   A-30374  (Nov.    17,    1965) 

PRINCIPAL  PLACE  OF  RESIDENCE 
— Continued 

the  meaning  of  section  2  of  the  act  of  October  23, 
1962,  and  an  application  for  the  conveyance  of 
land  based  upon  such  use  is  properly  rejected. 

Jack  A.    Walker,  A-30492     (Apr.    28,    1966) 

Where  a  mining  claimant  resided  upon  an 
unpatented  mining  claim  for  twenty  years 
or  more  prior  to  October  23,    1962,   and 
constructed  thereon  substantial  improve- 

ments,   intended  to  serve  as  the  permanent 
residence  of  the  claimant,    but,    prior  to  that 
date,    moved  for  a  time  from  the  mining  claim 
and  rented  the  improvements  to  other  parties 
for  residential  use,    the  claimant  may  be  found 

to  have  been,    on  that  date,   a  "residential 
occupant-owner"    of  such  improvements  as 
"a  principal  place  of  residence"  within  the 
meaning  of  the  act  of  October  23,    1962,    where 
it  appears  that  the  claimant's  removal  was 
for  good  reason  and  was  not  voluntary,    the 
evidence  shows  that  during  the  entire  period 
in  which  the  property  was  rented  the  claimant 
reserved  a  portion  of  it  for  her  own  use,   and 
there  is  credible  evidence  that  on  October  2  3, 
1962,   the  claimant  was  actually  residing  on 
the  claim. 

Ola  W.    McCulloch  Sibley,  A-30397  (Feb.    15, 73  I.  D.     53 

1966) 

A  house  which  is  used  only  a  few  weeks  each 
year  during  vacations  and  other  leisure 

periods  does  not  constitute  "a  principal  place 
of  residence"  within  the  meaning  of  section  2 
of  the  act  of  October  23,    1962,  and  an  appli- 

cation for  the  conveyance  of  land  based  upon 
sucn  use  is  properly  rejected. 

In  order  to  constitute  "a  principal  place  of 
residence"  within  the  meaning  of  the  act  of 
October  23,    1962,  a  mining  claim  site  must 
have  been,   on  that  date,  a  principal  place  of 
residence  for  the  applicant  under  the  act,  and 
a  site  cannot  qualify  as  a  principal  place  of 
residence  upon  the  basis  of  the  cumulative  use 
of  a  number  of  applicants,   none  of  whom  has 
used  it  as  a  principal  place  of  residence. 

Cora  Pruett  et  al,   A-30524     (Apr.    28,    1966) 

A  cabin  which  is  used  only  for  a  short  period 

during  the  year  in  connection  with  the  pur- 
suit of  mining  activities,   and  which  does  not 

appear  to  have  been  occupied  as  a  home  in  the 

ordinary  sense  of  that  term,   does  not  con- 
stitute "a  principn'  nlnce  of  residence"  within 

The  term  "valuable  improvements"  which  con- 
stitute "a  principal  place  of  residence,  "  as  used 

in  sec.    2  of  the  act  of  Oct.   23,    1962,    must  in- 
clude a  presently  habitable  dwelling  place,    and 

this  requirement  is  not  satisfied  by  a  one-room 
cabin  which  lacks  all  of  the  conveniences  nor- 

mally associated  with  residence,    including 
plumbing  and  electricity,   and  is  suitable  only 
as  a  shelter  from  the  elements. 

Christian  E.    Wicks, A-30480  (May  31,    1966) 
73  1.  D.     166 

A  cabin  which  was  used  by  a  mining  claimant  as 
a  principal  place  of  residence  prior  to  1958 
but  which  has  been  used  since  that  time  only 
for  brief  periods,    not  exceeding  a  total  of 
one  month  in  any  year,    does  not  constitute 
a  principal  place  of  residence  within  the 
meaning  of  the  act  of  Oct.    23,    1962. 

Coral  V.    Funderburg,    A-30514  (June  14,    1966) 

A  cabin  which  is  used  intermittently,  although  as 

frequently  as  twice  weekly,   does  not  consti- 
tute "a  principal  place  of  residence"  within  the 

meaning  of  section  2  of  the  act  of  October  23, 
1962,   When  it  appears  such  intermittent  use  is 

by  reason  that  another  principal  place  of  resi- 
dence is  maintained  to  which  the  applicants 

are  bound  at  least  by  employment  and  by  the 
educational  needs  of  their  children,  and  not  by 

reason  of  weather  or  topography,   and  an  appli- 
cation for  conveyance  of  such  land  based  on  such 

use  is  properly  rejected. 

Herman  C.   and  Edith  O.  Kampling,  A-30592 

(Sept.   26,    1966) 

An  applicant  who  makes  only  general  assertions 
that  his  occupancy  of  a  mining  claim  was  not 
sporadic  or  for  recreational  purposes  only, 

but  who  refuses  to  submit  any  detailed  evi- 
dence describing  his  periods  of  residence  on 

the  claim,  despite  repeated  requests  for  such 
information,  cannot  be  qualified  as  a  purchaser 
under  the  act  of  October  13,    1962,  where  a 
detailed  field  investigation  shows  that  he  never 

occupied  the  claim  as  a  principal  place  of  res- idence. 

Kenneth  E.   Bellamy,  Sr.  ,   A-30588 
(Oct.   5,    1966) 
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A  cabin  which  is  used  intermittently  during  vaca- 
tions,  weekends  and  other  leisure  periods  for  a 

total  of  approximately  two  months  over  a  seven- 
month  period  each  year  does  not  constitute  a 
principal  place  of  residence  within  the  meaning 
of  section  2  of  the  act  of  Oct.    23,    1962,   and 
an  application  for  the  conveyance  of  land  based 
upon  such  use  is  properly  rejected. 

Jack  T.   and  Gladys  I.    Lofstrom,   A-30699 
(Mar.   23,    1967) 

MINING  OCCUPANCY  ACT— Continued 

PRINCIPAL  PLACE  OF  RESIDENCE 
— Continued 

A  cabin  which  is  used  intermittently  or  sporadical- 
ly for  brief  periods  which  regular  residence  is 

concurrently  maintained  elsewhere  does  not 

constitute  a  principal  place  of  residence"  within 
the  meaning  of  section  2  of  the  act  of  October  23, 
1962,  and  an  application  for  the  conveyance  of 
land  based  upon  such  use  is  properly  rejected. 

Robert  A.   and  George  C.   Johnson,   A-30951 
(Nov.    21,    1968)  75  I.  D.   361 

The  act  of  October  23,    1962,   requires  that  an 
applicant  or  his  predecessors  must  have  occu- 

pied valuable  improvements  on  the  claim  as 

a  principal  place  of  residence  for  the  7-year 
period  immediately  preceding  July  23,    1962, 
and  where  there  is  a  break  of  several  years 
in  that  period  the  requirement  is  not  satisfied 
even  though  a  predecessor  of  the  applicant  may 
have  occupied  the  claim  as-a  principal  place 
of  residence  for  more  than  7  years  including 
time  prior  to  July  23,    1955. 

Where  the  purchaser  of  a  claim  visits  a  cabin  on 
the  claim  on  an  intermittent  basis  primarily 
for  the  purpose  of  repairing  the  cabin  and 
readying  it  for  occupancy,  while  he  maintains 
a  regular  residence  elsewhere,  the  cabin  does 

not  constitute  "a  principal  place  of  residence" 
within  the  meaning  of  section  2  of  the  act  of 
October  23,    1962,   and  an  application  for  the 
conveyance  of  land  based  upon  such  use  is 
properly  rejected. 

Henry  P.   and  Leoda  M.   Smith,   A-30818 
(Nov.    9,    1967)  74  I.  D.    378 

A  cabin  which  is  used  only  intermittently  during 
vacations,   weekends  or  other  brief  periods 
during  summer  months  while  regular  residence 
is  concurrently  maintained  elsewhere  does  not 
constitute  a  principal  place  of  residence  within 
the  meaning  of  section  2  of  the  act  of  October  23, 
1962,   and  an  application  for  the  conveyance  of 
land  based  upon  such  use  is  properly  rejected. 

Robert  L.   and  Rose  Shipley,   A-30877 
(Apr.    25,    1968) 

A  cabin  which  is  used  intermittently  for  no  more 
than  a  few  weeks  at  any  time  during  the  year, 
while  regular  residence  is  concurrently  main- 

tained elsewhere,    does  not  constitute  a  principal 
place  of  residence  within  the  meaning  of  section 
2  of  the  act  of  October  23,    1962,   and  an  applica- 

tion for  the  conveyance  of  land  based  upon  such 
use  is  properly  rejected. 

Charles  H.   and  Bernice  I,   Waugaman,    A-31071 
(Jan.    16.    1970) 

A  cabin  which  was  used  only  during  periods  of 
leave  from  military  service  and  on   weekends 
during  the  years  1955  to  1960  does  not  constitute 

"a  principal  place  of  residence"  within  the  mean- 
ing of  section  2  of  the  act  of  October  23,    1962, 

and  an  application  for  the  conveyance  of  land 
based  upon  such  use  is  properly  rejected. 

Earl  M.   Hyde  A-31080  (Jan.    20,    1970) 

The  act  of  October  23,    1962,   requires  that  an  appli- 
cant and  his  predecessors  must  have  occupied 

valuable  improvements  on  a  mining  claim  as  a 
principal  place  of  residence  during  the  7-year 
period  immediately  preceding  July  23,    1962,    and 
where  there  is  no  evidence  as  to  the  use  made  of 
a  claim  during  the  first  5  years  of  that  period, 
and  where  the  applicant  indicates  a  desire  to  sub- 

mit additional  evidence  relating  to  his  own  use  of 
the  claim  during  the  last  2  years  of  the  qualifying 
period,   the  case  will  be  remanded  to  the  Bureau 
of  Land  Management  to  permit  the  development  of 
additional  evidence. 

Frank  Q.    and  Dorothy  B.   Q'Mea,   A-31084  (Jan.   27, 

19.70) 

A  cabin  which  has  been  used  intermittently  or 
sporadically  while  regular  residence  was  con- 
currently  maintained  elsewhere,    and  which 
is  not  shown  to  have  been  needed  for  residen- 

tial purposes,   does  not  constitute  a  principal 
place  of  residence  within  the  meaning  of  sec. 
2  of  the  act  of  Oct.   23,   1962. 

Eveline  and  John  Anthony   Schaefer,    A-30901 
(May  21,    1968) 

Where  the  preponderance  of  the  evidence  shows  that 
the  owner  of  relinquished  mining  claims  has  lived 
on  the  claims  from  early  spring  to  late  fall  each 
year,   with  only  infrequent  absences  to  obtain  sup- 

plies or  to  attend  to  personal  business,  and  that 
residence  during  the  remainder  of  the  year  is  not 
possible  because  of  inaccessibility  of  the  land  due 
to  weather  conditions,   the  claims  can  be  consid- 

ered a  principal  place  of  residence  for  the  owner 
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even  though  she  and  her  husband  have  a  permanent 
home  in  town  where  he  works  and  they  live  when 
not  on  the  claims. 

Bernice  H.   Doll,  A-31141  (Apr.   27,    1970) 

A  case  appealed  to  the  Secretary  of  the  Interior  froi 
a  rejection  of  an  application  under  the  Mining 
Claims  Occupancy  Act  may  be  remanded  for  a 
hearing  if  the  record  is  vague,   uncertain  and  in- 

conclusive as  to  the  nature  and  extent  of  occu- 
pancy of  the  mining  claim. 

Eugene  P.   Tlscornla.   Sr..  Margaret  Tlscornla. 
1   IBLA  195   (Dec.   30,   1970) 

Under   the  Mining  Claims  Occupancy  Act,    as 
amended,    30  U.S.C.    55    701-709    (1970), 
where  a  predecessor  in  interest  of  an 
applicant   thereunder  failed  to  use   the 
improvements  on  the   land  as  a  principal 
place   of   residence   during  a  substantial 
portion  of   the   7-year  period  Immediately 
prior   to  July   23,    1962,    the  applicant 
does   not  meet   the   requirements   of  a  quali- 

fied  applicant   as   defined  in   the  Act   and 
the  governing   regulations,    regardless 
of    the  extent  of  his   own   residence 
during  his   ownership  of    the  claim. 

In  order   to   constitute   "a  principal  place 
of   residence"  within   the  meaning  of   the 
Act  of  October  23,    1962,   a  mining   claim 
site  must  have  been,   on   that  date,   a  prin- 

cipal place  of   residence   for   the   appli- 
cant  under  the  Act,    and  a  site   cannot 

qualify  as   a  principal  place  of   residence 
upon   the  basis   of   the   cumulative   use   of 
a  number  of   applicants,   none   of  whom  has 
used  it  as   a  principal  place  of  residence. 
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trailer,  which  were  removed  during  the 
winter  months,  there  were  not  valuable 

improvements  on  the  claim  which  could  con- 
stitute a  residence  under  the  Act. 

Leslie  and  Lucy  Nellson, 1972) 8  IBLA  404  (Dec.  20, 

The  Mining  Claims  Occupancy  Act  only  requires 
that  valuable  improvements  on  an  unpatented 
mining  claim  constitute  a  principal  place 
of  residence  for  a  qualified  applicant,  not 
that  such  be  the  principal  place  of  residence 
of  the  applicant.   30  U.S.C.  §  702  (1970); 
43  CFR  2550.0-5(d). 

Establishment  of  a  bona  fide  residence  in 

order  to  register  to  vote  may  indicate 

that  a  principal  place  of  residence  has 
been  established  for  the  purposes  of  the 
Mining  Claims  Occupancy  Act.   30  U.S.C. 

§  702  (1970);  43  CFR  2550.0-5(d). 

Frank  0.  and  Dorothy  B.  O'Mea,  10  IBLA  187 
(Apr.  2,  1973) 

Where  the  preponderance  of  the  evidence  shows  a  re- 
tired man  with  asthma,  in  addition  to  having  a 

home  with  his  wife  in  Stockton,  California,  pur- 
chased a  mining  claim  In  1959  from  his  predecessor 

in  interest  who  had  lived  on  the  claim  for  20 

years,  and  applicant  lives  on  the  claim  from  March 
or  April  to  October  or  November  of  each  year  for  2 
or  3  weeks  of  each  such  month,  obtains  relief  from 
asthma  during  such  time,  and  has  made  substantial 
permanent  improvements,  the  claim  constitutes  a 

principal  place  of  residence  for  him  and  he  is  a 

qualified  applicant  under  the  Mining  Claims  Occu- 

pancy Act. 

Walter  L.  Hurlburt , 

1972}       

et  al. ,  7  IBLA  255  (Sept.  15, Eugene  P.  Tlscornla,  Sr  ■ ,  and  Margaret  Tlscornla, 
13  IBLA  136  (Sept.  25,  1973) 

In  an  application  under  the  Mining  Claims 
Occupancy  Act,  It  Is  within  the  discretion 
accorded  to  the  Department  to  require  that 
corroborative  evidence  be  presented  as  to 
the  facts  of  residence,  and  failure  to 
present  such  evidence  Is  reason  for  denial 

of  the  application  where  the  facts  of  rec- 
ord do  not  support  the  conveyance.   30  U.S.C. 

5  702,  43  CFR  2550.0-5  (1972). 

Dorothy  M.  Long.  8  IBLA  4  (Oct.  3,  1972) 

An  application  filed  under  the  Mining  Claims  Occupancy 

Act,  as  amended,  30  U.S.C.  ff  701-709  (1970),  is 
properly  rejected  on  the  basis  that  the  applicant 
Is  not  qualified  for  relief  under  the  Act  where 
the  record  shows  that  the  applicant  did  not  live  on 

the  claim  or  use  It  as  a  principal  place  of  resi- 
dence during  the  qualifying  period  of  time  set  forth 

in  the  Act. 

True  E.  Wess,  14  IBLA  38  (Dec. 

1973) 

A  qualified  applicant  for  conveyance  of  land 
under  the  Mining  Claims  Occupancy  Act  of 
October  23,  1962,  must  have  been  on  that 

date  a  residential  occupant-owner  of 

valuable  Improvements  in  an  unpatented  min- 
ing claim  which  constituted  for  him  a 

principal  place  of  residence,  and  where  on 
that  date  an  applicant  has  only  occupied 
the  claim  In  a  tent  and  small  portable 

An  application  filed  under  the  Mining  Claims 
Occupancy  Act  Is  properly  rejected  on  the 
basis  that  the  applicant  Is  not  qualified 
for  relief  under  the  Act  where  the  record 

shows  that  the  applicant  did  not  live  on 
the  claim  or  use  It  as  a  principal  place 
of  residence  during  the  qualifying  period 
of  time  set  forth  In  the  Act. 

Dorothy  L.  Gordon,  18  IBLA  67  (Nov.  21,  1974) 
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A  qualified  applicant  for  conveyance  of  land  under 
the  act  of  Oct.   23.    1962,   must  have  been, 
on  that  date,  a  residential  occupant-owner  of 
valuable  improvements  in  an  unpatented  mining 
claim  which  constituted  for  him  a  principal 
place  of  residence,  and  an  application  is 

properly  rejected  where  practically  no  infor- 
mation is  furnished  with  respect  to  residential 

occupancy  prior  to  Oct.    23,    1962. 

H.T.   Crandell,   A-30373  (Oct.    26,    1965) 
72  I.  D.    431 
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"a  principal  place  of  residence"  within  the 
meaning  of  the  act  of  October  23,    1962,    where 

it  appears  that  the  claimant's  removal  was 
for  good  reason  and  was  not  voluntary,    the 
evidence  shows  that  during  the  entire  period 
in  which  the  property  was  rented  the  claimant 
reserved  a  portion  of  it  for  her  own  use,   and 
there  is  credible  evidence  that  on  October  23, 
1962,   the  claimant  was  actually  residing  on 
the  claim. 

Ola  W.   McCulloch  Sible A-30397  (Feb.    15,    1966) 73  I.D.    53 

The  act  of  Oct.   23,   1962,   does  not  apply  to 
occupants  of  mining  claims  which  were 
invalidated  or  relinquished  prior  to  the  date 
of  enactment  of  that  act. 

Grady  L.  Johnson  et  al. A-30288  (Oct.    26,    1965) 
72  I.D.    436 

A  qualified  applicant  for  conveyance  of  land  under 
the  act  of  Oct.   23,    1962,   must  have  been,   on 

that  date,   a  residential  occupant-owner  of  valu- 
able improvements  in  an  unpatented  mining 

claim,   and  the  occupancy  of  the  land  by  another 
at  that  date  in  behalf  of  the  applicant,   coupled 
with  the  intent  of  the  applicant  simply  to  make 
the  land  his  home  at  some  time  in  the  future, 
may  not  be  substituted  for  the  actual  residential 
occupancy  required  of  the  applicant. 

Joseph  W.    Hinton  et  al.  ,   A-30374  (Nov.    17,    1965) 

A  mining  claimant  who  relinquished  his  claim 
on  Jan.    12,    1962,   is  not  entitled  to  the  bene- 

fits of  the  act  of  Oct.    23,    1962. 

Jessie  D.    Blue  and  Phillip  D.    Blue,   A-30050 
(Nov.    30,    1965) 

When  a  mining  claimant  has  had  his  claim  declared 
null  and  void  prior  to  the  enactment  of  the  act 
of  Oct.    23,    1962,   he  is  not  entitled  to  the  bene- 

fits of  that  act. 

Claude  M.   and  Lenore  E.    Murphy,   A -30 174 
(Nov.    30,    1965) 

Where  a  mining  claimant  resided  upon  an 
unpatented  mining  claim  for  twenty  years 
or  more  prior  to  October  23,    1962,  and 
constructed  thereon  substantial  improve- 

ments,   intended  to  serve  as  the  permanent 
residence  of  the  claimant,   but,   prior  to  that 
date,    moved  for  a  time  from  the  mining  claim 
and  rented  the  improvements  to  other  parties 
for  residential  use,    the  claimant  may  be  found 

to  have  been,   on  that  date,   a  "residential 
occupant-owner"    of  such  improvements  as 

A  qualified  applicant  for  conveyance  of  land 
under  the  act  of  October  23,    1962,   must  have 

been  on  that  date,  a  residential  occupant- 
owner  of  valuable  improvements  in  an  un- 

patented mining  claim,   and  a  record  of  casual 
or  intermittent  use  of  the  land  in  the  past, 
coupled  with  the  intent  of  the  applicant  to  make 
the  land  his  home  at  a  future  date,   may  not  be 
substituted  for  the  actual  residential  occu- 

pancy required  of  the  applicant. 

Cora  Pruett  et  al.   A-30524     (Apr.    28,    1966) 

A  qualified  applicant  for  conveyance  of  land  under 
the  act  of  Oct.   23,    1962,   must  have  been,   on  that 
date,    a  residential  occupant-owner  of  valuable 
improvements  in  an  unpatented  mining  claim 
which  constituted  for  him  a  principal  place  of 

residence,    and  an  application  is  properly  re- 

jected where  it  appears  that  the  applicant's  use 
of  the  land  applied  for  has  been  limited  to 

approximately  four  months'  occupancy  per  year 
and  there  is  no  evidence  that  weather  or 

topography  or  other  factor  made  it  practically 
impossible  for  him  to  use  the  site  as  a 
residence  during  the  remaining  eight  months 
but,    on  the  contrary,    the  evidence  shows  that 
during  the  eight  months  the  applicant  lived  as 
a  matter  of  choice  with  his  children  away  from 
the  claim. 

Christian  E.    Wicks,    A-30480  (May  31,    1966) 
73  I.D.    166 

A  qualified  applicant  for  conveyance  of  land  under 
the  act  of  Oct.    23,    1962,    must  have  been,    on  that 
date,    a  residential  occupant-owner  of  valuable 
improvements  in  an  unpatented  mining  claim 
which  constituted  for  him  a  principal  place  of 
residence,    and  an  application  is  properly  rejected 
where  the  evidence  furnished  by  the  applicant 
shows  that  he  did  not  occupy  the  site  applied  for 
as  a  principal  place  of  residence  after  1958. 

Coral  V.    Funderburg,    A-30514  (June  14,    1966) 
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An  applicant  who  makes  only  general  assertions 
that  his  occupancy  of  a  mining  claim  was  not 
sporadic  or  for  recreational  purposes  only, 

but  who  refuses  to  submit  any  detailed  evi- 
dence describing  his  periods  of  residence  on 

the  claim,  despite  repeated  requests  for  such 
information,   cannot  be  qualified  as  a  purchaser 
under  the  act  of  October  13,    1962,  where  a 

detailed  field  investigation  shows  that  he  never 

occupied  the  claim  as  a  principal  place  of  res- 
idence. 

Kenneth  E.    Bellamy,  Sr.  ,  A-30588 
(Oct,   5,    1966) 

The  date  of  the  act  of  determination  of  invalidity 

of  a  mining  claim,  although  such  a  determina- 
tion in  certain  cases  may  relate  back  in  effect, 

determines  whether  an  occupant  of  an  unpatent- 
ed mining  claim  is  entitled  to  the  benefits  of 

the  Mining  Claims  Occupancy  Act. 

MINING  OCCUPANCY  ACT— Continued 
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place  of  residence  for  the  applicant  within  the 
meaning  of  the  act  statements  that  applicants 
"went  into  immediate  occupancy  of  the  pre- 

mises" upon  their  acquisition  of  property  and 

that  they  "have  continuously  occupied  the 
residence  as  a  principal  residence"  since  that 
time  do  not  constitute  statements  of  the  facts 

necessary  for  a  determination  of  the  applicants' 
qualifications,    especially  where  it  is  clear 
from  other  statements  of  the  applicants  that 
they  do  not  mean  that  they  have  resided  con- 

tinuously on  the  claim  since  acquiring  it,   and 
an  application  for  the  conveyance  of  land  under 
the  act  is  properly  rejected  where  the  appli- 

cants decline  to  furnish  details  as  to  the  nature 
and  extent  of  their  use  of  the  property  after  a 
formal  request  from  the  land  office  for  such 
information. 

Eveline  and  John  Anthony  Schaefer,  A-30901 

(May  21,    1968) 

Hugh  E.    McKee,  A-30605  (Oct.   31,    1966) 

A  qualified  applicant  for  conveyance  of  land  under 
the  act  of  October  23,    1962,   must  have  been, 

on  that  date,  a  residential  occupant- owner  of 
valuable  improvements  in  an  unpatented  mining 
claim  which  constituted  for  him  a  principal 
place  of  residence,  and  where  there  were  not, 

on  that  date,  improvements  on  the  land  suit- 
able for  residence,  an  applicant  is  not  qualified 

under  the  act,  and  his  application  is  properly 
rejected. 

Stanley  C.    Haynes,   A-30630  (Dec.    2,    1966) 
73  I.  D.    373 

A  qualified  applicant  for  the  conveyance  of  land 
under  the  act  of  October  23,    1962,    must  have 
satisfied  the  requirements  of  the  act  as  of 
that  date  and  neither  his  intent  to  make  a 

mining  claim  site  a  principal  place  of  residence 
at  a  future  date  nor  the  carrying  out  of  such 
intent  after  October  23,    1962,   can  serve  to 
qualify  an  applicant  whose  use  of  the  site  prior 
to  the  critical  date  did  not  satisfy  the  require- 

ments of  the  act  as  to  occupancy  of  the  site  as 
a  principal  place  of  residence. 

Henry  P.   and  Leoda  M.   Smith,   A-30818 
(Nov.    9,    1967)  74  I.  D.    378 

In  order  to  demonstrate  his  qualifications  for 
relief,   an  applicant  for  the  conveyance  of  land 
under  the  act  of  Oct.    23,    1962,   must  show  the 
existence  of  such  facts  as  will  warrant  the 
conclusion  that  the  improvements  placed 
upon  a  mining  claim  constitute  a  principal 

In  order  to  determine  whether  or  not  an  applicant 
for  the  conveyance  of  land  under  the  act  of 
October  23,    1962,   is  qualified,   it  is  necessary 
to  ascertain  the  nature  and  duration  of  the 

periods  of  actual  occupancy  of  a  mining  claim 

site;  statements  that  an  applicant  lived  at  a 

mining  claim  at  all  times  during  a  three-month 
period  in  the  summer  "when  weather,   road  and 

topographic  conditions  permitted"  and  that  such 
use  constituted  "actual  residency    for  the 
purposes  of  living  there  throughout    said 

periods"  and  was  not  "occasional  or  casual 
visits,  "  do  not,  in  the  absence  of  more  detailed 
explanation  of  the  periods  of  actual  occupancy 

and  use  of  the  claim,  provide  a  basis  for  con- 
cluding that  the  mining  claim  did,   in  fact,  con- 

stitute a  principal  place  of  residence  for  the 
applicant  and  that  the  applicant  is  qualified 
under  the  terms  of  the  act. 

Robert  L.   and  Rose  Shipley,   A-30877 
(Apr.   25,    1968) 

In  order  to  demonstrate  his  qualifications  for  re- 
lief, an  applicant  for  the  conveyance  of  land 

under  the  act  of  October  23,    1962,   must  show 
the  existence  of  such  facts  as  will  warrant  th« 
conclusion  that  the  improvements  placed  upon 
a  mining  claim  constitute  a  principal  place  of 
residence  for  the  applicant  within  the  meaning 
of  the  act;  broad  statements  that  applicants 
have  resided  on  a  mining  claim  site  for  at 
least  two  months  of  each  year,  plus  vacations 
and  holidays,   that  the  mining  claim  has  been 

the  applicants'  "only  place  of  residence"  in  a 
particular  county,  and  that  it  has  been  used 

only  as  a  "principal  place  of  residence  and 
mining  claim"  do   not   constitute   statements  of the   facts   sufficient   for   a  determination   that    the 

appl4cants  are  qualified,   especially  vhere   the 
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application  is  filed  jointly  by  two  persons  who 
maintain  their  respective  separate  residences 
in  a  different  county  from  the  one  in  which  the 
mining  claim  is  situated  and  whose  individual 
residential  use  of  the  property  is  unexplained, 
where  the  only  evidence  of  record  indicates 

that  use  of  the  property  has  been  casual  or  in- 
termittent, and  where  the  applicants  own  state- 

ments do  not  suggest  otherwise. 

Robert  A.   and  George  C.  Johnson,  A-30951 
(Nov,   21,    1968)  75  I.  D.   361 

MINING  OCCUPANCY  ACT— Continued 

QUALIFIED  APPLICANT— Continued 

To  qualify   for  relief  under   the  Mining  Claim 
Occupancy  Act  of  October   23,    1962,   an  appli- 

cant must  show  that  he  is  a  residential 
occupant-owner  of  valuable  improvements   in 
an  unpatented  mining   claim  which  constitutes 
for  him  a  principal  place  of   residence  in  which 
he  and  his  predecessors  were   in  possession  of 
for  not   less   than  seven  years   prior   to  July  23, 
1962,    or   that  he  is   the  heir  or  devisee  of   such 
resident  owner-occupant. 

James  and  Anna  Willis,    6   IBLA  272    (June   29,    1972) 

A  qualified  applicant  for  conveyance  of  land  under 
the  act  of  October  23,    1962,    must  have  been, 
on  that  date,    a  residential  occupant-owner  of 
valuable  improvements  on  an  unpatented  mining 
claim  which  constituted  for  him  and  his  prede- 

cessors in  interest  a  principal  place  of  resi- 
dence frir  at  least  7  years  immediately  prior  to 

July  23,    1962,    and  an  application  for  the  con- 
veyance of  land  is  properly  rejected  where  the 

only  residential  occupancy  claimed  terminated 
many  years  before  the  determinative  period 
and  where  the  applicant  does  not  claim  to  have 
utilized  the  mining  claim  as  a  principal  place 
of  residence  at  any  time  but  admits  that  remote- 

ness of  the  mining  claim  property  from  his 
source  of  livelihood  has  made  it  virtually  impos- 

sible to  establish  residence  on  the  property. 

Mildred  L.   Cox,   A-30976    (Mar.    14,    1969) 

The  right  or  privilege  to  qualify1  as  an  applicant 
under  the  act  of  October  23,   1962,   cannot  be 
assigned,   but  it  may  pass  through  devise  or  de- 

scent in  the  same  manner  as  that  in  which  prop- 
erty customarily  is  transferred  by  those  means 

and  the  transfer  is  not  limited  only  to  the  first 
devisee. 

If  the  occupant-owner  of  residential  improvements 
on  an  unpatented  mining  claim  could  have 
qualified  on  October  23,    1962,  as  an  applicant  for 
relief  under  the  act  of  that  date,   the  right  or 
privilege  of  qualifying  is  not  lost  or  destroyed  by 
the  failure  of  his  heirs  or  devisees,   who  seek  the 
benefits  of  his  eligibility,   to  reside  upon    the 
claim  themselves. 

William  and  Paul  G.  Rafferty,  A-31085 
(Mar.   27,    1970)  77  1.  D.  26 

The  act  of  October  23,    1962,   does  not  apply  to 
occupants  of  mining  claims  which  were  invali- 

dated or  reliquished  prior  to  the  date  of  enact- 
ment of  that  act. 

Grant  H.  Garcia,   A- 31 156  (May  5,   1970) 

Under   the  Mining  Claims  Occupancy  Act,   as 
amended,    30  U.S.C.    SS    701-709    (1970), 
where   a  predecessor   in  interest  of   an 

applicant   thereunder   failed  to  use   the 
improvements   on   the   land   as   a  principal 
place   of  residence   during   a  substantial 
portion  of   the   7-year   period   immediately 
prior   to  July   23,    1962,    the  applicant 
does   not  meet   the   requirements   of   a  quali- fied applicant   as   defined   in    the   Act   and 
the   governing  regulations,    regardless   of 
the  extent   of  his   own   residence   during 

his    ownership   of    the   claim. 

A  person  who   acquired  his   interest   in  an  un- 
patented mining   claim  after  October   23, 

1962,   by   a  method  other   than  devise   or 
descent,    cannot  be   considered  a  qualified 
applicant   under  the  Mining  Claims  Occupancy 
Act   and   the   regulations    thereunder,   which 
require   that   a  qualified  applicant  must 
have  been   the   residential  occupant-owner 
of   the   improvements   on  an   unpatented  mining claim  as   of   that  date,   or  be   the  heir  or 
devisee  of   such   a  residential  occupant-owner. 

Walter  L.    Hurlburt.   et   al..    7   IBLA   255    (Sept.    1 

1972)    

Where   neither   the  applicant   nor  her   prede- 
cessor was    the   owner-occupant   of    valuable 

improvements   on    an    unpatented  mining   claim 
which    constituted   for  either   a  principal 
place   of    residence    for  not    less    than  seven 
years    prior   to   July    23,    1962,    an   applica- 

tion   for   relief   under    the  Mining   Claim 
Occupancy   Act   must  be   reiected. 

Mary   Lee,   9    IBLA   304    (Feb.    13,    19  7  3) 

Where   residential   owner-occupants    of 
Improvements   of   a   mining   claim  volun- 

tarily   relinquish    the   claim   pursuant 
to    the    filing   of    an   application   under 
the  Mining   Claim  Occupancy   Act    and   they 
are    found  not    to  be   qualified   applicants 
under   the  Act,    their   continued   occupancy thereafter    is    technically    a   trespass, 
for  which    the   United   States   may  seek  and 
collect    damages    unless    the   occupancy    is 
regularized  under  some   other  provision 

(Mar.    23,    1973) 
and   Margaret   Morgan.    10    IBLA   141 
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"Owner."      Under    the   Mining  Claims  Occupancy 
Act    tlie  words   "a   residential   occupant-owner' 
may    denote   a   buyer    in   possession   of    improve- 

ments   under   a   conditional    sales    agreement 
who  has   not   yet    received    lega]    title   to    the 
improvements.      30  U.S.C.    §    702    (1970). 

Frank  0.    and  Dorothy   B.   O'Mea,    10   IB1.A   187 
(Apr.    2,    1973) 

A  qualified   applicant    for  conveyance   of   land 
under   the  Act   of  October  2  3,    1962,    must 
have   been,    on   that   date,    a   residential 
occupant -owner  of   valuable   improvements 

in  an   unpatented  mining  claim  which   consti- 
tuted  for  him  a  principal   place   of    residence, 

and  where   there  were  not,    on  that    date,   perma- 
nent improvements  on  the   land  suitable   for 

residence,    an   applicant    is  not   qualified 
under   the   Act,    and  his   application   is  prop- 

erly rejected. 

Brace  C.    Curtiss.    11   IBLA  30   (May  22,    1973) 

The   rejection  of   an   application   under   the 
Mining  Claims   Occupancy   Act,    as   a  matter 
of    law,   because   the   applicant    is   not    resid- 

ing on   the   claim  at    the   time   of   the   appli- 
cation  is  erroneous  where   the   applicant, 

with  his  wife,    could  have   qualified   as 
occupant-owners   of    residential   improvements 
on   an   unpatented  mining  claim  on   October  2  3, 
1962,    as    required  by   the  Act,    and   thereafter 
the  wife   dies  and  the  husband   is    forced  to 
leave   the   claim   for  health   reasons   prior  to 
making  the   application.      His   qualified  status 
in  his   own   right   or  as   successor  to   the 
interest   of  his   spouse,   who  was   also  quali- 

fied  on  October   23,    1962,    is  not    lost  because 
of   such   absence    thereafter. 

MINING  OCCUPANCY  ACT— Continued 

QUALIFIED  APPLICANT— Continued 

rights  and  privileges  by  assignment.   The  section 
does  not  prevent  a  grantee  who  purchased  a  claim 
during  the  period  between  July  23,  1955,  and  Octo- 

ber 23,  1962,  from  qualifying  under  the  Act. 

Eugene  P.  Tiscornla,  Sr.,  and  Margaret  Tiscornia. 
13  IBLA  136  (Sept.  25,  1973) 

An  application  filed  under  the  Mining  Claims  Occupancy 
Act,  as  amended,  30  U.S.C.  5§  701-709  (1970),  is 
properly  rejected  on  the  basis  that  the  applicant 
is  not  qualified  for  relief  under  the  Act  where  the 
record  shows  that  the  applicant  did  not  live  on  the 
claim 'or  use  it  as  a  principal  place  of  residence during  the  qualifying  period  of  time  set  forth  in the  Act 

True  E Wess,  14  IBLA  38  (Dec.  3,  1973) 

John  W. Rice,  11  IBLA  45  (May  24,  1973) 

Where  the  preponderance  of  the  evidence  shows  a  re- 
tired man  with  asthma,  in  addition  to  having  a 

home  with  his  wife  in  Stockton,  California,  pur- 
chased a  mining  claim  in  1959  from  his  predecessor 

in  interest  who  had  lived  on  the  claim  for  20 

years,  .  nd  applicant  lives  on  the  claim  from  March 
or  April  to  October  or  November  of  each  year  for  2 
or  3  weeks  of  each  such  month,  obtains  relief  from 
asthma  during  such  time,  and  has  made  substantial 
permanent  improvements,  the  claim  constitutes  a 

principal  place  of  residence  for  him  and  he  is  a 

qualified  applicant  under  the  Mining  Claims  Occu- 
pancy Act. 

Section  8  of  the  Mining  Claims  Occupancy  Act,  ~0 
U.S.C.  E  708  (1970),  which  reads  "Rights  and  priv- 

ileges to  qualify  as  an  applicant  under  this  chap- 
ter shall  not  be  assignable,  ^ut  may  pass  through 

devise  or  descent,"  refers  only  to  the  right  of  a 
residential  occupant-owner  whose  qualifications  have 
matured  a?  of  October  23,  1962,  to  transfer  by  de- 

vise or  descent  the  rights  and  privileges  to  qual- 
ify under  the  Act,  although  he  cannot  transfer  such 

An  application  f lied  under  the  Mining  claims 
Occupancy  Act  la  properly  rejected  on  the 
basis  that  the  applicant  ia  not  qualified 
for  relief  under  the  Act  where  the  record 
shows  that  the  applicant  did  not  live  on 
the  claim  or  use  It  as  a  principal  place 
of  residence  during  the  qualifying  period 
of  time  set  forth  in  the  Act. 

Dorothy  L.  Gordon.  18  IBLA  67  (Nov.  21,  1974) 

MULTIPLE  MINERAL  DEVELOPMENT  ACT 

GENERALLY 

Because  Congress  expressly  limited  the  effect  of 
proceedings  under  the  Surface  Resources  Act, 
a  determination  under  that  act  that  a  mining 
claim  is  subject  to  the  limitations  and  restric- 

tions as  to  the  surface  resources  of  the  claim 
provided  in  section  4  of  the  act  because  of  a 
lack  of  a  valid  discovery  en  the  claim  does  not 
invalidate  his  claim  or  operate  as  res  judicata 

on  the  issue  of  discovery  in  the  event  of  con- 
test proceedings  initiated  by  the  United  States 

or  a  proceeding  brought  under  section  7  of  the 
Multiple  Mineral  Development  Act. 

Arthur  L.   Rankin, A-30568  (Oct.   20,    1966) 

73  I.  D.   305 

Proceedings  under  the  Multiple  Mineral  Develop- 
ment Act,   30  U.S.C.    f  521  et  seg_.    (1970), 

will  be  suspended  until  final  decisions  are 
rendered  in  proposed  Government  contest   pro- 

ceedings  against  the  same  mining  claims. 

United  States  Smelting  Refining  and  Mining 
Company  v.   Tell   Ertl,  et   al.,   6   IBLA  253 
(June  28,   1972) 

Section  2332,   Rev.   Stat.,    30   U.S.C.    t   38 
(1970),  may  not  create  any  rights  to  a 
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GENERALLY  — Continued 

mining  claim  against  the  United  Statea  where 

the  land  is  not  open  to  entry  under  the  min- 
ing laws.   If,  however,  the  land  becomes 

open  for  entry  under  the  mining  laws,  and  In 
the  absence  of  any  Intervening  rights,  that 
provision  may  serve  as  a  aubatltute  to  mak- 

ing a  new  location  If  the  lands  are  held  for 
the  requlaite  number  of  years  thereafter  and 
a  discovery  of  a  valuable  mineral  deposit  Is 
then  shown.  This  Includes  lands  opened  to 
mining  claims  under  the  Multiple  Mineral 
Development  Act,  but  under  that  Act  the 
leasable  minerals  would  be  reserved  to  the 
United  States. 

Merltt  N.  Barton,  6  IBLA  293  (July  7,  1972) 

79  I.D.  431-A 

MULTIPLE  MINERAL  DEVELOPMENT  ACT — Continued 

HEARINGS 

Ho  hearing  pursuant  to  the  Multiple  Mineral 
Development  Act  will  be  held  with  reapect  to 
rights  asserted  by  a  verified  statement  in  a 
proceeding  under  that  Act  to  the  extent  such 
rights  are  defined  by  a  stipulation  entered 

Into  pursuant  to  section  7(c)  of  the  Act: 
however,  such  stipulation  does  not  preclude 
the  Department  of  the  Interior  from  insti- 

tuting contest  proceedings  to  determine  the 
existence  of  such  rights. 

United  States  Smelting  Refining  and  Mining 
Company  v.  Tell  Ertl.  et  al..  6  IBLA  253 
(June  28,  1972) 

Proceedings  under  the  Multiple  Mineral  Develop- 
ment Act,  30  U.S.C.  S  521  et  sea.  (1970),  will 

be  suspended  until  final  decisions  are  rendered 

in  proposed  Government  contest  proceedings 
agalnat  the  same  mining  claims. 

Cabbs  Exploration  Company.  United  Statea  Smelting 
Refining  &  Mining  Company.  7  IBLA  318  (Sept.  25, 
1972) 

APPLICABILITY 

Where  a  discovery  of  a  valuable  mineral  deposit 
within  the  limits  of  a  mining  claim  prior  to  the 
filing  of  an  oil  and  gas  lease  offer  covering  the 
land  embraced  in  the  claim  is  not  established 
in  a  private  contest  instituted  by  the  claimant 
for  the  purpose  of  determining  his  right  to  the 
leasable  minerals,  a  patent  to  the  mining  claim 
issued,  after  August  13,    1954,    must  contain  a 
reservation  to  the  United  States  of  all  leasing 
act  minerals  to  the  extent  required  by  the  act 
of  August  13,    1954. 

Marvel  Mining  Company  v.  Sinclair  Oil  and  Gas 
Company  et  al.  ,  United  States  v.  Marvel  Mining 
Company,   A-30871  (Dec.    30,    1968)       75  I.  D.  407 

Where   there  were  no  outstanding  permits,    leases 
or  applications   for  leases   for  minerals  sub- 

ject  to   the  Mineral  Leasing  Act  of  1920,   as 
amended,    30  U.S.C.    §   181  et  8e_q.    (1970), 
when  mining  claims  were  located  in  1945  end 
1952,  but  the  Geological  Survey  In  1968  has 
reported  that   the  lands  were  known  to  be 
valuable  for  leasable  minerals  subject   to 
that  Act  since   1920,   a  mining  claimant  is 
entitled  to  a  hearing  on   the  question  of 
the  known  mineral  character  of  the  land 
at   the   time  his  claims  were  located  before 
the  claims   can  be  declared  void  ab   Initio 
for  his  failure  to   file  amended  locations 
as   required  to  take  advantage  of  the  bene- 

fits of  section  1  of  the  Multiple  Mineral 
Development  Act   of  August   13,    1954,    30  U.S.C. 
5   521   (1970). 

Merltt  N.   Barton.   6  IBLA  293   (July   7,   1972) 

79  I.D.   431-A 
No  hearing  pursuant   to  the  Multiple  Mineral 

Development  Act  will  be  held  with  respect 
to  rights  asserted  by  a  verified  statement 
in  a  proceeding  under  that  Act   to   the  ex- 

tent  such   rights  are  defined  by  a  stipu- 
lation incidental   to  and  pursuant   to  sec- 

tion  7(c)   of   the  Act;   however,   such   stipu- 
lation does   not   preclude   the  Department 

of  the  Interior  from  Initiating  a  contest 
proceeding  to  determine   the  existence   of  a 
mining  claimant's   rights.      A  verified   state- 

ment  is  properly   rejected  and  a  stipulation 
properly   dismissed   insofar  as   the  statement 
or  atipulation  covers  mining  claims  which 
are  null   and  void. 

In  a  patent  for  a  mining  claim  or  a  millsite  on 
land  not  subject  to  the  mineral  leasing  laws 
there  can  be  no  reservation  of  Leasing  Act 
minerals  under  section  4  of     the  statute. 

Gabbs   Exploration  Company.   United   States   Smelting 
Refining  &  Mining  Company.    7   IBLA  318    (Sept.    25, 1972) 

Applicability  of  the  Multiple  Mineral  Development 

Act  of  Aug.    13,    1954  (30  U.S.C.   Sees.    521-53^1), 
to  Millsites  in  the  Death  Valley  National  Monument, 
M-36787  (Oct.    31,    1969) 

VERIFIED   STATEMENT 

A  determination  of  the  validity  of  a  mining  claim 
in  a  contest  proceeding  against  a  mineral  patent 
application  or  other  contest  proceeding  attack- 

ing the  validity  of  the  claim  where  there  are  no 
statutory  limitations  as  to  the  effect  of  the  pro- 

ceeding is  conclusive  as  to  the  validity  of  the 
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VERIFIED  STATEMENT  — Continued 

claim  and  of  any  rights  asserted  to  the  claim 
in  a  verified  statement  filed  in  a  proceeding 
under  section  7  of  the  Multiple  Mineral  Devel- 

opment Act;  therefore,    action  on  a  claimant's 
verified  statement  will  be  suspended  pending  a 

final  determination  as  to  the  effect  of  a  previ- 
ous contest  proceeding  against  the  claims  and 

the  extent  of  the  claimant's  interests  in  the 
claims,    where  a  court  action  is  brought  challeng- 

ing the  effect  of  such  a  contest  proceeding. 

MULTIPLE  USE— Cont inued 

provide  authority  to  restrict  or  condition  the 
mining  activities  authorized  by  the  general 
mining  laws. 

Whether  Authority  to  Restrict  or  Condition  Mining 
Activities  Is  Supplied  By  the  Classification  and 
Multiple  Use  Act  of  Sept.    19,    1964  (78  Stat.    986; 

43  U.  S.C.   sees.    1411-18),    M-36699  (June  19,    196 
74  I.  D.    187 

Energy  Resources  Technology  Land,   Inc. 
A-30311-C    (July  25,    1969) 

NATIONAL  ENVIRONMENTAL  POLICY  ACT 
OF  1969 

No  hearing  pursuant  to  the  Multiple  Mineral 
Development  Act  will  be  held  with  respect  to 
rights  asserted  by  a  verified  statement  in  a 
proceeding  under  that  Act  to  the  extent  such 
rights  are  defined  by  a  stipulation  entered 
into  pursuant  to  section  7(c)  of  the  Act: 
however,  such  stipulation  does  not  preclude 

the  Department  of  the  Interior  from  insti- 
tuting contest  proceedings  to  determine  the 

existence  of  such  rights. 

United  States  Smelting  Refining  and  Mining 
Company  v.  Tell  Ertl,  et  al.,  6  IBLA  253 
(June  28,  1972) 

No  hearing  pursuant  to  the  Multiple  Mineral 
Development  Act  will  be  held  with  respect 
to  rights  asserted  by  a  verified  statement 

in  a  proceeding  under  that  Act  to  the  ex- 
tent such  rights  are  defined  by  a  stipula- 
tion incidental  to  and  pursuant  to  sec- 
tion 7(c)  of  the  Act;  however,  such  stipu- 

lation does  not  preclude  the  Department 
of  the  Interior  from  initiating  a  contest 

proceeding  to  determine  the  existence  of  a 

mining  claimant's  rights.   A  verified  state- 
ment is  properly  rejected  and  a  stipulation 

properly  dismissed  insofar  as  the  statement 
or  stipulation  covers  mining  claims  which 
are  null  and  void. 

Gabbs  Exploration  Company.  United  States  Smelting 
Refining  &  Mining  Company,  7  IBLA  318  (Sept.  25, 
1972) 

MULTIPLE  USE 

The  Classification  and  Multiple  Use  Act  of  Sept.    19, 

1964  (78  Stat.    986;  43  U.  S.  C.    sees.    1411-18) 
authorizes,   under  certain  circumstances,   the 
segregation  of  public  land  from  appropriation 
under  the  general  mining  laws,   but  does  not 

It  is  not  necessary  for  the  Government  to  prepare 

an  environmental  impact  statement  before  issuing 
a  patent  to  a  mining  claim,  as  the  patenting  of 

a  mining  claim  is  not  a  "major  Federal  action" 
within  the  ambit  of  section  102  of  the  Nat  :  rial 
Environmental  Policy  Act,  42  U.S.C.  §  4332  (1970 

United  States  v.  Kosanke  Sand  Co rporation  (On  Reco 

si  deration).  12  IBLA  282  (Aug.  5\  1973)  "  80  I.D 

r  is  proper  to  require  one  making  an  oil  and  gas 
lease  offer  to  consent  to  stipulations  deemed 

necessary  to  protect  the  land  and  surface  re- 
sources from  undue  damage  by  exploratory  oper- 
ations, as  a  condition  precedent  to  issuance  of 

the  lease,  pursuant  to  the  mandate  of  Congress 
expressed  in  the  National  Environmental  Policy 

Art  of  1969,  and  in  consonance  with  Secretary's 
Order  Ho.  2948  of  October  6,  1972. 

■Han  R.  Hal  lock,  13  IBLA  13  (Aug.  30,  1973) 

GENERALLY 

A  decision  rejecting  oil  and  gas  lease  applications 
for  public  land  in  a  national  forest  because  the 
Forest  Service  has  not  finished  an  environmental 

impact  statement  on  wilderness  classification  of 
the  area  will  be  set  aside  and  remanded  for  the 
Bureau  of  Land  Management,  in  the  exercise  of  its 
delegated  discretion  to  lease  public  lands  for  oil 
and  gas,  first  to  determine  whether  it  should 
prepare  an  environmental  impact  statement  as  the 
lead  agency  responsible  for  mineral  leasing,  and 
then  to  act  on  the  offers  accordingly. 

W.  T.  Stalls,  18  IBLA  34  (Nov.  11,  1974) 
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NATIONAL   ENVIRONMENTAL  POLICY  ACT 
OF  1969— Continued 

ENVIRONMENTAL   STATEMENTS 

In  accordance  with  guidelines  provided  by  the 
Council  on  Environmental  Quality,  3b  F.R. 

,"72'<,  detailed  environmental  statements  are 
not  required  under  section  102(2MC)  of  the 
Nat  ional  Environmental  Policy  Act  of  1969, 
42  l.S.C.  5  4331(2)(C)  (1970),  in  connection 

with  the  cancellation  of  a  timber  sale  con- 
tract where  it  is  not.  reasonable  to  antici- 

pate a  cumulatively  significant  adverse 
effect  on  the  environment. 

irk  Canyon  Lumber  Company, IBLA  347  (Feb. 
80  I.D.  202 

NATIONAL  PARK  SERVICE  AREAS 

GENERALLY 

Under  the  provisions  of  the  act  of  August  25,   1916, 
39  Stat.   535,  as  amended,   16  U.  S.  C.  ,   sec.    3, 
the  Secretary  of  the  Interior  is  not  obligated  to 
renew  outstanding  grazing  permits,   does  not 

have  the  authority  to  grant  an  estate  or  inter- 
est in  monument  lands,   and  cannot  grant  an 

irrevocable  permit  for  the  use  of  monument 
lands. 

If  continued  grazing  within  a  monument  under  a 
revocable  grazing  permit  would  result  in 
damage  or  destruction  of  the  values  to  be 
protected  and  preserved  by  establishment  of 
the  monument,   it  is  an  abuse  of  discretion  and 

therefore  illegal  to  allow  such  activity  to  con- tinue. 

Where   a    technical   examination  has   established    that 

phosphate   prospecting   operations,    if   conducted   un- 
der  appropriate   permit    stipulations,   would    not   have 

any   significant    impact   of    the   environment,    but    it 
is   feared    that    if    the   prospecting   resulted    in    the 
discovery  of    commercial   deposits   damage   to    the   im- 

portant  watershed   might   result    from  actual  mining 
operations,    the   prospecting   permit   may  be  allowed 
subject    to   the   express   condition    that   no   preference 
right    lease  will    issue   until   and   unless   an   environ- 

mental   impact   analysis,    accomplished    in  accordance 
with    the  National   Environmental   Policy   Act   of    1969, 
indicates    that    the   ore   can  be   successfully  extract- 

ed without   significant   adverse   environmental   effect, 

Stanford   R.    Mahoney,    12    IBLA  382    (Aug.    24,    1973) 

Legality  of  Grazing  Permits  in  Organ  Pipe  Cactus 
National  Monument,    M-36734  (Apr.    5,    1968) 

Areas  of  the  National  Park  System  are  withdrawn 
from  location,    entry  and  patent  under  the  Mining 
Laws  of  the  United  States  unless  the  language 

creating  the  area  specifically  makes  lands  within 
the  area  subject  to  the  mining  laws. Mining 

(Nov.    16,    1971) 

LAND 

in  National  Park  Service  Areas,   M-36838 
78  I.D.    352 

NATIONAL   PARK  SERVICE 

GENERALLY 

The  act  of  Mar.   3.    1921,  41  Stat.   1353.   16 

U.  S.  C.    sec.   797a,   only  restricts  the  licensing 
authority  of  the  Federal  Power  Commission  by 
precluding  the  licensing  of  hydroelectric  proj- 

ects in  national  parks  and  monuments.     This 
act  does  not  limit  or  restrict  the  authorities 

available  to  the  Secretary  of  the  Interior  to 
manage  and  administer  areas  of  the  National 
Park  System  under  the  act  of  August  25,    1916, 
3  9  Stat.    535,   as  amended  and  supplemented. 

Applicability  of  the  Act  of  March  3,    1921 

(16  U.S.  C.    797a),    M-36747  (July  11,    1968) 

Acquisition 

The  land  acquisition  authority  of  section  3  and  sec- 
tion 6  of  the  act  limits  acquisition  to  an  average 

of  not  more  than  a  total  of  320  acres  per  mile 
on  both  sides  of  a  river,  and  in  considering  the 
limitation  on  the  authority  to  condemn  where 
50%or  more  of  the  land  is  in  public  ownership, 
such  50%is  calculated  on  a  cumulative  basis. 

Act  of  October  2,    1968,   Wild  and  Scenic  Rivers 
Act,    M-36777  (Feb.    7,    1969) 

A  statutory  authorization  is  necessary  to  support  the 
acquisition  of  land  or  an  interest  in  land,   includ- 

ing a  scenic  easement,   regardless  of  whether  the 
acquisition  is  by  purchase  or  donation. 

Donation  and  Acceptance  of  "Scenic  Easements"  in 
The  Vicinity  of  The  Chesapeake  and  Ohio  Canal 
National  Monunent,   M-36805  (May  12,    1970) 

77  I.  D.  6  9 



668 

NATIONAL  PARK  SERVICE  AREAS 
— Continued 

LAND  — Continued 

Use 

The  Act  of  September  12,    1964,   establishing 
Canyonlands  National  Park,   authorized  the 
issuance  of  renewal  grazing  privileges  in  the 
Park  for  a  maximum  of  ten  years  beyond  the 
termination  dates  of  privileges  in  existence 
on  the  date  of  enactment. 

Grazing  Privileges  in  Canyonlands  National  Park, 
M- 36687  (Mar.    17,    1966)  73  I.  D.    81 

Areas  of  the  National  Park  System  are  withdrawn 
from  location,   entry  and  patent  under  the  Mining 
Laws  of  the  United  States  unless  the  language 
creating  the  area  specifically  makes  lands  within 
the  area  subject  to  the  Mining  laws. 

Mining  in  National  Park  Service  Areas,   M- 368 38 

(Nov.    16,    19^1)  78"  X. D.   352 

A  noncompetitive   oil   and   gas    lease   offer    for 
acquired   land   in   a  national   park   is   prop- 

erly   rejected   since   the  Mineral   Leasing 
Act    for   Acquired   Lands   specifically   excludes 
such    lands    from  its    terms. 

Roy   C.    Barton,    Jr. ,   9    1BLA   50    (Jan.    12,    1973) 

NAVAL  PETROLEUM  RESERVES 
— Continued 

for  lands  within  Naval  Petroleum  Reserve 
No.  4  in  Alaska  in  the  exercise  of  the 

Secretary  of  the  Interior's  discretion  under 
the  Alaska  Native  Allotment  Act,  regardless 

of  whether  asserted  inchoate  occunancy  pref- 
erence rights  under  that  Act  are  deemed  un- 

affected or  precluded  by  the  reserve  and 
subsequent  withdrawals. 

Terza  Hopson  et  al . .  3  IBLA  134   (Aug.  20,  1971) 

The  Executive  Order  of  1923  creating  Naval 
Petroleum  Reserve  No.  4  is  a  continuing 
withdrawal;  it  included  all  public  domain 
lands  within  the  exterior  boundaries  de- 

fined in  the  Executive  Order  and  Includes 
all  lands  which  thereafter  reverted  to 

the  unappropriated  public  domain  within 
that  area. 

Starling  Brokers, et  al..  6  IBLA  237  (June  26,  1972 

Lands  within  Naval  Petroleum  Reserve  No.  4 

are  not  subject  to  oil  and  gas  leasing  under 
the  Mineral  Leasing  Act  of  1920. 

William  B.  Murray  and  Chris  Palzer,  7  IBLA  158 
(Aug.  30,  1972) 

The  Department  of  the  Navy  has  exclusive  Juris- 
diction over  the  petroleum  resources  within 

Naval  Petroleum  Reserve  No.  4,  and  the  Secre- 
tary is  not  authorized  to  issue  oil  and  gas 

leases  on  lands  embraced  within  the  Reserve. 

Chris  Palzer.  et  al..  8  IBLA  299  (Dec.  6,  1972) 

NAVAL  PETROLEUM  RESERVES 

Lands  within  Naval  Petroleum  Reserve  No-  4  In 

Alaska  withdrawn  from  entry  by  Public  Lano 
Order  No.  82  were  expressly  precluded  from 
being  opened  to  entry  by  Public  Land  Order 
No.  2215,  which  revoked  Public  Land  Order 

No.  82;  therefore,  the  withdrawal  by  Public 
Land  Order  No.  82  remains  in  effect  as  to 
such  lands  and  precludes  the  allowance  of 
native  allotment  applications  for  such 
lands  unless  the  lands  applied  for  were 
otherwise  excepted  from  the  withdrawal  or 
unless  rights  had  attached. 

By  an  agreement  between  the  Departments  of 

Interior  and  Navy,*  no  grants  of  surface 
Interests  in  lands  within  Naval  Petroleum 

Reserve  No.  4  in  Alaska  mav  be  made  by  the 
Bureau  of  Land  Management  without  prior 
concurrence  of  the  Office  of  Naval  Petroleum 

Reserves  and  subject  to  such  terms  and  con- 
ditions as  that  office  mav  specify  to  protect 

the  petroleum  reserves. 

The  strong  Congressional  policy  of  protecting 
the  naval  petroleum  reserves  compels  the 
rejection  of  native  allotment  applications 

NAVIGABLE  WATERS 

Although  a  hearing  is  not  required  prior  to  a 
determination  that  a  lake  is  nonnavigable 
and  its  bed  public  lands,  a  State  which  has 
heretofore  not  been  informed  of  the  factual 

basis  for  such  a  determination  will  be  al- 
lowed to  present  such  information  as  it 

desires  supporting  its  view  that  the  lake 
is  navigable  and  the  Director  will  then 
decide  whether  a  hearing  would  be  useful. 

John  Snyder,  State  of  Montana,  A-30462 
(Dec.   3,   1965)  72  I.  D.   527 

In  determining  whether  a  land  mass  should  be  con- 
sidered an  accretion  to  the  mainland  bordering 

a  navigable  river  or  as  islands  with  accretions 

thereto,  the  fact  that  aerial  photographs  re- 
veal that  in  the  past  at  times  of  high  water  there 

were  sloughs  and  channels  separating  the  land 
from  the  mainland  and  also  separating  portions 
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NAVIGABLE  WATERS— Continued NOTICE 

of  the  land  mass  and  that  there  are  now  finger- 
like depressions  left  following  the  complete 

recession  of  waters  from  the  lands  which  are 
attached  to  the  mainland  completely  is  not 
sufficient  evidence  to  find  that  the  formation 

of  the  land  began  as  islands  rather  than  as 
accretion  belonging  to  the  mainland. 

The  portion  of  accreted  land  extending  from  in 

front  of  an  adjoining  landowner's  property  to 
and  in  front  of  land  owned  by  the  United  States 
within  the  lateral  side  boundaries  of  the  United 

States'  land  belongs  to  the  United  States  even 
though  originally  a  slough  may  have  separated 
the  accretion  from  the  mainland  of  the  Govern- 

ment land. 

Willaim  R.    Mills  et  al. ,  A-30710  (Feb.   28,    1968) 

lake   Is  navigable   in   fact  when  It   is   used, 
or   Is  susceptible   of  being  used,    in   its 
ordinary   condition,   as   a  highway    for   com- 

merce,  over  which   trade  and  travel   are  or 
may  be  conducted  in  the  customary  modes  of 
trade  and  travel   on  water.      A  meandered 
lake  in  Montana,   containing   125  acres   and 

which   is  not   over  waist  deep,    is  nonnavi- 
gable  where   it   is   located  in  a   remote 

region  and  there   is  no  evidence  to  show that   it  has  been  used   in  the  past  or  is 
susceptible  of  being  used   as   a  highway 
for  commerce   in  the   future. 

The  60- day  period  of  publication  required  by 
section  2325  of  the  Revised  Statutes  on 
application  for  mineral  patent  is  complete 
when  the  notice  has  been  inserted  in  nine 
successive  issues  of  a  weekly  newspaper 
and  the  full  statutory  period  has  elapsed. 

Chemi-Cote  Perlite  Corporation  v.    Arthur  C.  W. 
Bowen,   A-30404  (Sept.    30,    1965)      72  I.  D.    404 

In  accordance  with  the  pertinent  regulations 
notice  of  hearing  in  a  Government  contest  must 
be  sent  to  the  contestee  in  time  for  him  to  re- 

ceive actual  or  constructive  notice  at  least  30 
days  in  advance  of  the  scheduled  date  of  the 
hearing,    and,    where  such  timely  notice  is  not 
given,    the  contestee  will  not  be  chargeable  with 
failure  to  appear  at  the  hearing  and  a  decision 
based  upon  the  hearing  from  which  he  was 
absent  will  be  set  aside. 

Under  the  Department's  regulation  governing 
service  of  documents  service  by  registered  or 
certified  mail  may  be  proved  by  showing  that 
the  document  required  to  be  served  could  not  be 
delivered  to  the  addressee  at  his  record 
address  because  of  various  reasons  and,   where 
such  constructive  service  is  relied  upon,    a 
document  will  be  considered  to  have  been 
served  at  the  time  of  the  return  by  the  post 
office  of  the  undelivered  registered  or  certified letter. 

Title   to   the  underlying  bed  of   a  meandered 
lake  which   Is  held   to  be  nonnavlgable 
remains   In  the  United  States  where  all   of 

the  abutting  uplands  surrounding  the   lake 
are  still   public   lands. 

U  ni  te  d  States  v.    Asbestos  Development  Corpora  - 

tion,"  A-30476  (Mar.  24.    1966)  73  I.  D.    82 

The  Secretary  of  the  Interior  has  the  author- 
ity and  the  duty  to  determine  what  lands  are 

public  lands  of  the  United  States,  including 
the  authority  to  determine  navigability  of  a 
lake  to  ascertain  whether  title  to  the  land 
underlying  the  lake  remains  in  the  United 
States  or  whether  title  passed  to  a  State 
upon   its   admission  Into   the  Union. 

State  of  Montana,    11   IBLA  3   (May   17,    1973) 
80   I.D.    312 

Where  the  standard  printed  form  of  notice  custom- 
arily used  by  Hearing  Examiners  to  notify  in- 

terested parties  of  hearings  in  Indian  probate 
proceedings  is  mailed  to  an  interested  party, 
failure  to  include  information  in  the  notice  re- 

lating to  presumptive  heirs,    beneficiaries  and 
attesting  witnesses  to  will  does  not  make  the 
notice  inadequate. 

Estate  of  MarjaJx,  Hedrick,    1A-877  (Apr.    13,    1966) 

Grants  by  the  United  States  of  Its  public  lands 
bounded  on  streams  or  other  waters,  navigable 
or  nonnavlgable,  made  without  reservation  or 
restriction,  are  to  be  construed  as  to  their 
effect  according  to  the  law  of  the  state  In 
which  the  land  lies. 

David  A.   Provinse, 15   IBLA  387    (May  28, 
81   I.D.    300 

1974) 

Notice  of  a  decision  rejecting  an  application  to 
lease  oil  and  gas  that  was  sent  to  the  appli- 

cant's record  address,   held  30  days  by  the 
postmaster,  and  returned  to  the  land  office 
is  regarded  as  served  upon  the  applicant, 
and  the  filing  of  a  later  proper  application 
cannot  reassert  rights  under  the  prior 
application  from  the  rejection  of  which  he 
had  failed  to  appeal. 

Duncan  Miller,  A-30600  (Dec.    1,    1966) 
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NOTICE — Continued NOTICE— Continued 

83 

Where  notice  of  a  desert  land  entryman's  pref- 
erence right  to  apply,    within  30  days  after 

receipt  of  notice,    for  an  oil  and  gas  lease  to 
the  lands  embraced  in  his  entry  was  sent  by 
certified  mail  to  the  entryman  at  his  last 
address  of  record,   but  delivery  was  not 
effected  because  the  entryman  had  changed 
his  address  without  notification  to  the  land 
office,   and  the  post  office  returned  the  letter 

to  the  sender  marked  "Unknown,"  the  entry- 

man  is  chargeable  with  notice  of  his  prefer- 
ence right,   and  his  failure  to  exercise  that 

right  within  the  30-day  period  provided  for  by 
regulation  terminates  his  right  thereafter  to 
apply  for  a  preference  right  lease. 

Where  notice  of  a  preference  right  to  obtain  an 
oil  and  gas  lease  had  been  sent  by  certified 
mail  to  a  desert  land  entryman  at  his  last 
address  of  record,   and  the  notice  has  been 
returned  to  the  sender  by  the  post  office  with 
a  notation  that  the  addressee  is  "Unknown," 
the  land  office  is  under  no  duty  to  direct  service 

upon  the  entryman's  attorney  where  the  last 
communication  with  that  attorney  was  eight 
years  earlier,   and  there  is  nothing  in  the  land 
office  records  to  indicate  that  the  same  attorney 

is  still  representing  the  entryman  or  is  au- 
thorized to  receive  service  of  documents  on 

his  behalf,   and  where  service  upon  the  attorney 
would  be,  at  the  most,    constructive  service 
upon  the  entryman,   and  constructive  service 
has  already  been  obtained. 

Harold  H.   Sternberg,  A- 30700  (May  25.    1967) 

A  presumptive  heir  who  did  not  receive  the  notice 
of  hearing  required  by  25  CFR  sec.    1  5.  4  in 
sufficient  time  to  attend  the  hearing  is  en- 

titled to  a  supplemental  hearing  where  the 
record  indicates  that  the  notice  was  not  mailed 
to  her  last  known  place  of  residence. 

Estate  of  Joe  (Joseph)  Sherwood,   IA-P-10 
(May  9,    1968) 

A  classification  of  land  by  Bureau  motion  for  dis- 
position under  the  Recreation  and  Public  Pur- 

poses Act  segregates  the  land  from  mineral 
locations  even  if  the  classification  is  not  pub- 

lished in  newspapers  or  the  Federal  Register 
and  is  only  noted  on  a  land  office  supplemental 
plat,   and  it  is  proper  for  the  Bureau  of  Land 
Management  to  declare  a  mining  claim  null  and 
void  ab  initio  because  of  the  classification. 

R.    C.    Buch,    A-30777  (June  4,    1968) 
75  I.  D.    140 

A  document  which  is  sent  by  registered  or  certi- 
fied mail  to  an  individual  at  his  record  address 

is  considered  to  be  constructively  served  at 
the  time  of  return  by  the  post  office  of  the 

undelivered  registered  or  certified  letter, 
such  constructive  service  being  equivalent  in 
legal  effect  to  actual  service  of  the  document. 

Duncan  Miller  ,   A-31054  (Aug.    21,    1969) 

Mining  claims  are  properly  declared  null  and  void 
where  they  were  located  after  the  Bureau  on  its 
own  motion  had  classified  land  as  suitable  for 

public  recreational  purposes  and  the  classifica- 
tion was  noted  on  the  tract  book, serial  register, 

and  plats,  and  an  application  under  the  Recrea- 
tion and  Public  Purposes  Act  has  been  filed. 

Raymond  P.   Heon,   A-31096  (Nc 
18,  1969) 

76  I.  D.  290 

A  document  which  is  sent  by  certified  mail  to  an 
individual  at  his  record  address  is  considered 

to  have  been  served  at  the  time  of  return  by 
the  post  office  of  the  undelivered  certified 

letter,  such  constructive  service  being  equiva- 
lent In  legal  effect  to  actual  service  of  the 

document. 

James  W.  Heyer.  Appellant.  Ray  Newman,  Edward 

Halsey,  Harold  L.  Anderson,  Appellees,  2  IBLA  311 

(June  2,  1971) 

A  document  which  Is  sent  by  certified  mail  to 
an  individual  at  his  record  address  Is  con- 

sidered to  have  been  served  at  the  time  of 

return  by  the  post  office  of  the  undelivered 

registered  or  certified  letter,  such  con- 
structive service  being  equivalent  in  legal 

effect  to  actual  service  of  the  document. 

Beryl  Shurtz,  4  IBLA  66  (Nov.  8,  1971) 

Notice  on  public  land  status  records  in 
the  local  Bureau  of  Land  Management 
office  of  the  Issuance  of  a  preliminary 

permit  by  the  Federal  Power  Commission, 
and  the  filing  of  the  application  for 

the  permit  and  the  application  for  a 
license  with  the  Commission,  is  not 

essential  to  segregate  the  lands  from 
location  under  the  mining  laws. 

A  failure  of  Government  officials  to  pro- 
vide information  that  land  was  closed 

to  mining  locations  cannot  give  life  to 
invalid  mining  claims. 

Foster  Mining  and  Engineering  Company.  7  IBLA  299 

(Sept.  22,  1972)  79  I.D.  599 

Only  mining  claimants  who  file  the  verified 

statement  required  by  section  5(a)  of  the 

Act  of  July  23,  1955,  are  entitled  to  a 

notice  of  a  hearing  to  determine  rights  to 

the  surface  resources  of  a  mining  claim. 

United  States  v.  Leslie  R. 
(Dec.  4,  1972) 

Godwin,  8  IBLA  258 
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NOTICE — Continued 

Failure   of  a  mineral  examiner  to  notify   a 
claimant   of  a  field  examination  is  ncft 
a  sufficient   reason   in  a  subsequent   con- 

test  against  mining   claims   to  disqualify 

the  Government's  evidence   of   the  examin- 
ation  and  sampling,   especially  where   the 

field  examination  was   of  sites  previously 

identified  in  Joint  examinations   con- ducted with   the  claimant. 

United  States 
(Dec.    8,    1972) 

E.   Rov  Grlgg,    8  IBI.A  331 
79  I.D.   682 

In   a  decision  of   a  District   Manager,   which 

adjudicates   a  licensee's   grazing  privileges 
by   fixing   the  numbers   and  seasons   of   use, 
the   omission  of   a   reference   to   the   pertinent 
provision   of   the   Federal    Range   Code,    as 
required  by   another  of   its   provisions,    is 
not    fatal  where    (1)    the  decision  sets   our. 
the  basis    for   the   action   and   refers    to   a 
specific   pertinent   provision  of   the  Bureau 
of   Land  Management  Manual,    (2)    the    Licensee 
fully    discusses   the    issue   in  her   appeal, 
raises   no   objection   at    the  hearing,    and  pre- 

sents  evidence   on   the   issue   at   the  hearing, 
and    (3)    there    is  no   indication   that    the 
licensee  was   in   any  way  mislead,    or   confused 
or  prejudiced  by    the   omissior>. 

NOTICE — Continued 

GENERALLY  — Continued 

All  persons  dealing  with  the  Government  are 
charged  with  knowledge  of  duly  promulgated 

regulations. 

James  V.  Orbe,  16  IBLA  363  (Aug.  16,  1974) 

All  persons  dealing  with  the  Government  are 

presumed  to  have  knowledge  of  duly  promul- 

gated regulations. 

Wesley  War nock,  W.  G.  Smith,  Jr.,  17  IBLA  338 
(Oct.  21,  1974) 

CONSTRUCTIVE  NOTICE 

All  persons  dealing  with  the  Government  are 

presumed  to  have  knowledge  of  duly  promul- 

gated regulations. 

Wesley  Warnock.  W.  G.  Smith,  Jr.,  17  IBLA  338 
(Oct.  21,  1974) 

Mrs.  Mildred  Carnnhan,  10  IBLA  150 

"(Mar.  26,  1973) 

Constructive  service  of  a  Bureau  of  Land  Management 

decision  sent  by  certified  mail  to  an  applicant's 
address  of  record  is  made  when  the  Post  Office  re- 

turns the  decision  to  the  Bureau  stamped  "un- 

claimed." The  30-day  period  for  filing  a  notice 
of  appeal  from  the  decision  commences  at  that  time, 
and  is  not  tolled,  extended,  or  the  constructive 

service  vitiated,  by  actual  personal  delivery  of 
the  decision  thereafter,  even  when  the  addressee 
claims  he  was  out  of  town  at  the  time  notice  of  the 
certified  mail  was  delivered  to  his  address  of 
record. 

OFFICER  AND  EMPLOYEES 

(See  also  Federal  Employees  and  Officers) 

A  corporate  officer,  as  long  as  he  acts  in  good 
faith,   is  not  precluded,  as  an  individual,  from 
engaging  in  a  business  similar  to  that  carried 
on  by  the  corporation  of  which  he  is  an  officer, 
and,   if  the  evidence  fails  to  show  that  there  was 

an  obligation  on  his  part  to  act  for  the  corpo- 
ration with  respect  to  a  particular  matter,  he 

violates  no  legal  or  moral  duty  if  he  acts  for 
himself  in  the  same  matter. 

John  Oakason,    13   IBLA  99    (Sept.    24,    1973) 
Raymond  J.   Stipek,   R.   A.   Keans,  A-30644 
(Feb.    1,    1967)  74  I.   D.  57 

GENERALLY 

All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  duly  promulgated 

regulations. 

Ross  I.  Gallen,  15  IBLA  86  (Mar.  11,  1974) 

The  presumption  of  regularity  supports  the 
acts  of  public  officers  and,  in  the  absence 
of  clear  evidence  to  the  contrary,  they  are 
presumed  to  have  properly  discharged  their 
official  duties. 

Where  a  party  specially  appears  at  a  contest  hearing 
for  the  purpose  of  challenging  the  jurisdiction 
of  the  hearing  officer  and  otherwise  declines  to 

participate  in  the  contest  hearing,  the  require- 
ments of  proper  notice  and  an  adequate  opportunity 

for  a  hearing  have  been  met. 

Amoco  Production  Company.  16  IBLA  215  (July  8,  1974) 

United  States  v.  John  W.  Howard,  et  al. ,  15  IBLA  139 
(Mar.  20,  1974) 
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OIL  AND  GAS 

The  Secretary  of  the  Interior  has  authority  under 
the  act  of  May  21,    1930,  to  dispose  of  deposits 
of  oil  and  gas  underlying  the  right-of-way 
granted  to  the  Union  Pacific  Railroad  Company 
pursuant  to  the  acts  of  July  1,    1862,   and  July  2, 
1864,   even  though  the  lands  traversed  by  the 
right-of-way  were  later  granted  to  a  State  as school  lands. 

Union  Pacific  Railroad  Company.  A-29607 
A-29686(Feb.    16,    1965)         72  I.  D     76 

OIL  AND  GAS  LEASES— Continued 

GENERALLY  — Continued 

Under  the  practice  of  the  Department  in  issuing 
oil  and  gas  leases  an  offeror  who  protests  the 
acceptance  of  a  prior  offer  has  the  right  to 
appeal  from  the  dismissal  of  his  protest  and 
then,  when  his  offer  is  later  rejected,  has  a 
right  to  appeal  from  the  rejection  even  though 
the  grounds  for  appeal  in  each  instance  may  be 
the  same. 

Duncan  Miller,   A-30539  (June  2,    1966) 

OIL  AND   GAS   LEASES 

CENERALLY 

An  oil  and  gas  lease  offer  is  properly  rejected 
when  a  lease  is  issued  pursuant  to  a  prior  valid 
offer  and  the  junior  offeror  attempts  to 
challenge  issuance  of  the  lease  on  the  basis  of 
charges  which  have  either  already  been 
answered  in  a  Departmental  decision  rejecting 
a  previous  protest  by  him  against  issuance  of 
the  lease  or  are  vague  and  unsubstantiated. 

Duncan  Miller,    A-30393  (June   30,    1965) 

The  Secretary  of  the  Interior  exercises  discre- 
tion in  determining  whether  or  not  public  lands 

should  be  leased  for  oil  and  gas  purposes  and,    i: 
they  are  to  be  leased,    under  what  terms  they 
may  be  leased,    and  where  it  is  determined  by 
the  Bureau  of  Reclamation  that  lands  under  its 

administrative  jurisdiction  should  not  be  leased 
except  upon  terms  which  it  finds  to  be  consis- 

tent with  the  purposes  for  which  the  lands  are 
administered,    in  the  absence  of  a  showing  that 
there  is  no  reasonable  basis  for  those  terms, 
an  oil  and  gas  lease  for  such  lands  will  be 

issued  only  upon  the  acceptance  of  the  speci- 
fied terms  by  the  lease  offeror. 

Halvor  F.   Holbeck,    A-30376  (Dec.    2,    1965) 

Where  the  Bureau  of  Land  Management  has  re- 
quired a  State,  which  filed  a  swampland  selec- 

tion, to  contest  a  Federal  oil  and  gas  lease  by 
establishing  evidence  at  a  hearing  as  to  the 
character  of  the  land  at  the  date  of  the  Swamp 
Land  Act,   the  Department  is  not  limited  in  its 

consideration  of  the  State's  application  to  the 
sole  question  of  the  character  of  the  land  at 
the  date  of  the  Swamp  Land  Act,  but  may  also 
resolve  any  legal  issues  which  will  determine 
whether  title  should  be  approved  in  the  State. 

State  of  Louisiana  v.   State  Exploration  Company. 

et  al,   A-'305Q5     (May  12,    1966)    73  I.  D.   i4fl 

The  provisions  of  section  21  of  the  Mineral 
Leasing  Act  for  the  leasing  of  bitumen  and 
bituminous  rock  or  sand  do  not  conflict  with 

the  oil  and  gas  leasing  provisions  of  section 
17  of  the  act  and  do  not  impair  the  contractual 
rights  of  an  oil  and  gas  lessee  under  the  latter 
provision,  and  a  protest  against  such  alleged 
impairment  of  rights  is  properly  dismissed. 

Duncan  Miller,   A-30547  (July  20,    1966) 73  I.  D.  211 

The  provisions  of  section  21  of  the  Mineral  Leas- 
ing Act  for  the  leasing  of  bitumen  and  bituminous 

rock  or  sand  do  not  conflict  with  the  oil  and 

gas  leasing  provisions  of  section  17  of  the  act 
and  do  not  impair  the  contractual  rights  of  an 
oil  and  gas  lessee  under  the  latter  provision, 
and  a  protest  against  such  alleged  impairment 
of  rights  is  properly  dismissed,   and  a  request 
for  refund  or  waiver  of  lease  rental  payments, 

based  upon  the  same  alleged  impairment,   is 

properly  denied. 

Duncan  Miller,  A-30566  (Aug.    11,    1966) 

The  provisions  of  section  21  of  the  Mineral  Leas- 
ing Act  for  the  leasing  of  bitumen  and  bitumin- 
ous rock  or  sand  do  not  conflict  with  the  oil  and 

gas  leasing  provisions  of  section  17  of  the  act 
and  do  not  impair  the  contractual  rights  of  an 
oil  and  gas  lessee  under  the  latter  provision, 
and  a  request  for  refund  or  waiver  of  lease 
rental  payments,    based  upon  the  same  alleged 
impairment,    is  properly  denied. 

Duncan  Miller,    A-30587  (Aug.   25,    1966) 

Oil  and  gas  leases  are  subject  to  cancellation 
after  issuance  upon  the  finding  that  the  offer- 

or, a  religious  corporation  sole,  is  without 
statutory  power  to  hold  property  for  the  pur- 

pose of  obtaining  revenue  or  profit  and  is 
therefore  unqualified  to  acquire  oil  and  gas leases. 

Atlantic  Refining  Company.   A-30597,  A-30619 
(Nov.    1,    1966) 
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OIL  AND  GAS  LEASES — Continued 

GENERALLY  — Continued 

The  holder  of  an  oil  and  gas  lease  issued  prior 
to  September  2,   1960,  pursuant  to  section  17 
of  the  Mineral  Leasing  Act  has  no  right  to  ex- 

tract oil  from  deposits  of  native  asphalt,  solid 
and  semisolid  bitumen,  and  bituminous  rock. 

Duncan  Miller.  A-30669  (Nov.   8.   1966) 

Duncan  Miller,  A-30690  (Nov.    16,    1966) 

Duncan  Miller,   A-30712  (Nov.    25,    1966) 

An  oil  and  gas  offeror  who  files  a  simultaneous 
drawing  card  in  a  simultaneous  filing  procedure 
pursuant  to  43  CFR  3123.  9  cannot  withdraw  his 
offer  after  the  drawing  is  held  and  a  lease  is 
issued  to  him. 

Duncan  Miller.  A-30708  (Nov.    16,   1966) 

Where  an  oil  and  gas  offeror  appeals  from  a 
land  office  decision  requiring  him  to  execute 
special  stipulations  in  connection  with  the 
lease  to  be  issued  and  he  executes  the 

stipulations,   his  appeal  is  properly 
dismissed. 

Duncan  Miller,    A-3071  1   (Nov.    16,    1966) 

An  application  for  a  permit  to  drill  a  well  on  the 
outer  continental  shelf  pursuant  to  a  validated 
State  oil  and  gas  lease  is  properly  rejected 
when  it  is  determined  that  in  validating  the  lease 
under  section  6  of  the  Outer  Continental  Shelf 
Lands  Act  the  extent  of  the  lease  into  the  Gulf 
of  Mexico  was  measured  from  the  shore  line 
of  an  island  and  the  adjacent  mainland,   and  the 
site  of  the  proposed  well  is  outside  that  area. 
The  fact  that  another  line  had  been  adopted  by 

the  United  States  in  other  litigation  to  establish 

"the  coast  line"  for  purposes  of  the  Submerged 
Lands  Act  does  not  vary  the  external  boundaries 
of  the  lease  as  validated  although  it  may  affect 
the  proportions  of  Federal  and  State  lands  in- 

cluded within  those  boundaries  by  changing  the 
location  of  the  State  boundary,   which  separates 
those  areas. 

Texaco,   Ir A-30772  (Jar..    2-i 

1968) 

75  I.  D. 

An  oil  and  gas  lessee  is  not  entitled  to  extract 
native  asphalt  and  bituminous  substances  under 
his  lease  and  is  not  entitled  to  any  refund  of 
rentals  upon  the  basis  of  an  impairment  of 
contractual  rights  or  to  the  issuance  of  new 
leases  giving  such  rights. 

Duncan  Miller,  A-31005  (Mar.    4, 

OIL  AND  GAS  LEASES— Continued 

GENERALLY  — Continued 

The  habendum  clause  of  recent  Federal  oil  and 
gas  leases  is  divisible  in  respect  to  unit 

agreements,  including  horizontal  unit  agree- 
ments approved  by  the  Secretary,  or  his 

delegate,   since  the  habendum  clause  specifical- 
ly provides  that  rights  granted  thereunder  are 

subject  to  any  unit  agreement  so  approved,   and 
that  the  provisions  of  that  agreement  will 

govern  any  part  of  the  leased  lands  made  sub- 
ject thereto  where  inconsistent  with  the  terms 

of  the  lease. 

The  Segregative  Effect  Upon  a  Federal  Oil  and 
Gas  Lease  of  a  Partial  Unitization  Embracing 
Less  Than  all  Formations,   Horizons  or  Strata, 
or  Limited  to  a  Particular  Depth,  Interval  or 
Zone  within  the  Exterior  Boundaries  of  the  Lease, 
M-36776  (May  7,    1969) 

An  oil  and  gas  lessee  is  not  entitled  to  extract 
native  asphalt  and  bituminous  substances 
under  his  lease  and  is  not  entitled  to  any  re- 

fund of  rentals  upon  the  basis  of  an  impair- 
ment of  contractual  rights  or  to  the  issuance 

of  new  leases  giving  such  rights. 

Duncan  Miller,  A-31028  (May  29.    1969) 

A  petition  for  reconsideration  of  a  Departmental 
decision  affirming  the  rejection  of  an  oil  and 
gas  lease  offer  will  be  granted  and  the  decision 
vacated  where  the  public  interest  and  fairness 
to  the  offeror  warrant  such  action. 

The  California  Company  et  al. ,   William  H.  Ogden, 

A-28753  (Supp.  ),  A-29775  (Supp.  ),  A-29976 
(Supp.  ).   A-30287  (Supp.  )  (June  3.    1969) 

An  oil  and  gas  lessee  is  not  entitled  to  extract 
native  and  bituminous  substances  under  his 
lease  and  is  not  entitled  to  a  new  lease  giving 
him  such  rights,  together  with  a  credit  of 
money  paid  under  the  old  lease. 

Duncan  Miller,   A-31041  (June  6,   1969) 

An  oil  and  gas  lessee  is  not  entitled  to  extract  na- 
tive asphalt  and  bituminous  substances  under  his 

lease  and  is  not  entitled  to  any  refund  of  rentals 
upon  the  basis  of  an  impairment  of  contractual 
rights  or  to  the  issuance  of  new  leases  giving 
such  rights. 

Duncan  Miller,  A- 31058  (Dec.    24,    1969) 

Where  the  Secretary  has  determined  that  a  drawing 
held  to  determine  priority  among  offers  for  land 
opened  to  leasing  by  public  notice  was  improperly 
conducted  and  has  directed  that  a  new  drawing  be 
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OIL  AND  GAS  LEASES— Continued 

GENERALLY  — Con  t  inued 

held, offers  filed  thereafter  prior  to  the  announce- 
ment of  the  new  drawing  are  properly  rejected 

and  will  not  be  retained  pending  such  announce- ment, 

R.G.   Boekel,   A-31069  (Jan.    27,    1970) 

A  lessee  of  an  oil  and  gas  lease  issued  under  sec- 
tion 17  of  the  Mineral  Leasing  Act,   as  amended, 

is  not  entitled  to  extract  or  mine  oil  shale, 
native  asphalt,   and  bituminous  substances  sub- 

ject to  section  21  of  the  Mineral  Leasing  Act, 
and  is  not  entitled  to  any  refund  of  rentals  upon 
the  basis  of  an  impairment  of  contractual  rights 
or  to  the  issuance  of  new  leases  giving  such 
rights. 

Duncan  Miller,   A-31095  (Feb.   2,    1970) 

Where  the  United  States  has  paid  for  land  and 
claimed  title  to  that  land  tor  almost  40  years, 
but  title  has  not  been  perfected,   oil  and  gas 
leases  may  be  issued  on  that  land  if  the  public 
interest  and  fairness  to  the  offeror  warrant 
such  action. 

George  E.   Conley,    l  IBLA  223  (Jan.    13,    1971) 

Where  a  public  land  order  provides  that  an  area 
of  public  land  will  not  be  available  for  the 
filing  of  noncompetitive  oil  and  gas  lease 
offers  until  specific  procedures,    including 
the  preparation  of  certain  maps  and  publica- 

tion of  certain  notices  in   the  Federal  Register, 

have  been  followed,    and  the  procedures  men- 
tioned in  the  order  have  not  been  implemented, 

the  land  is  not  subject  to  oil  and  gas  leas- 
ing and  offers  for  it  are  properly  rejected. 

Carlson  Oil  Company,    Inc.  ,    2  IBLA  378 
(June  25.    1971) 

The   Secretary,    In   the   exercise   of   his  dis- 
cretionary authority   respecting   Issuance 

of  oil  and   gas   leases,    may   require  accept- 
ance of   special  stipulations   as   a  condition 

precedent    to   Issuance  of   such  a  lease,   where 
the   stipulations   are  designed    to   protect 
the  soil  and  surface   resources   under  his 
Jurisdiction  and  do   noc   Interfere   unreason- 

ably with   the   lessee's   rights   of   enjoyment. 

It  is   proper   to   require  one  making  an  oil 
and  gas   lease  offer   to  consent   to  stipu- 

lations  deemed  necessary   to   protect   the 
land   and  surface    resources    from   undue 
damage  by   exploratory  operations,    as    a 
condition   precedent    to   issuance   of    the 
lease,    pursuant   to   the  mandate   of    the 
Congress  expressed   In   the  National 
Environmental  Policy  Act   of   1969. 

John  Oakason.    3  IBLA   148      (Aug.    26,    1971) 

OIL  AND  GAS  LEASES— Cont inued 

GENERALLY  — Continued 

An  application  to  consolidate  two  noncom- 
petitive oil  and  gas  leases,  which  were 

originally  one  lease  held  by  the  applicant, 
will  be  denied  where  the  primary  result  of 
the  consolidation  would  be  to  reduce  drill- 

ing requirements  under  the  leases  and  where 
it  does  not  appear  that  the  interests  of 
the  Federal  Government  will  be  benefited. 

Duncan  Miller,  3  IBLA  338  (Oct.  22,  1971) 

The  Secretary  of  the  Interior,  in  the  exercise 
of  his  discretionary  authority  respecting 

Issuance  of  oil  and  gas  leases,  may  require 

acceptance  of  special  stipulations  as  a 
condition  precedent  to  issuance  of  such  a 
lease,  where  such  stipulations  are  designed 

to  protect  the  soil  and  surface  resources  and( 

do  not  unreasonably  interfere  with  the  lessee's rights  of  enjoyment. 

It  is  proper  to  require  one  making  an  oil  and  gas 
lease  offer  to  consent  to  stipulations  deemed 
necessary  to  protect  the  land  and  surface 
resources  from  undue  damage  by  exploratory 

operations,  as  a  condition  precedent  to  Issuance 
of  the  lease,  pursuant  to  the  mandate  of  the 

Congress  expressed  in  the  National  Environmental 

Policy  Act  of  1969. 

An  applicant  for  a  noncompetitive  oil  and  gas 
lease  on  lands  included  within  the  oil  shale 

areas  of  Colorado,  Utah  and  Wyoming,  as  defined 

in  the  Secretary's  Order  of  June  1,  1971,  is 
properly  required  to  accept,  in  writing,  the 
special  stipulations  required  by  that  order 
or  face  rejection  of  his  offer. 

Quantex  Corporation  et  al. 
1971) 

IBLA  31  (Oct.  28, 
78  I.D.  317 

The  Secretary,  in  the  exercise  of  his  dis- 
cretionary authority  respecting  issuance 

of  oil  and  gas  leases,  may  require  accept- 

ance of  special  stipulations  as  a  condi- 
tion precedent  to  issuance  of  such  a  lease, 

where  the  stipulations  are  designed  to 

protect  the  soil  and  surface  resources  and 
Indian  archaeological  artifacts  under  his 

jurisdiction  and  do  not  interfere  unreason- 
ably with  the  lessee's  rights  of  enjoyment. 

John  Oakason,  4  IBLA  79  (Nov.  12,  1971) 

The  Board  adheres  to  its  decision  in  Quantex 

Corporation  ct  al.,  4  IBLA  31,  78  I.D.  317 
(October  28,  19  71),  that  applicants  forTTl 
and  gas  leases  must  give  written  acceptance 

of  reasonable  special  stipulations  requested 

by  the  Bureau  of  Land  Management  or  by  the 
Forest  Service  relating  to  protection  of  the 
land  and  surface  resources  under  their  respec- 

tive Jurisdictions,  and  to  stipulations  gov- 
erning use  of  lands  in  the  oil  shale  areas  of 

Colorado,  Utah  and  Wyoming,  as  conditions 
precedent  to  Issuance  of  noncompetitive 
public  domain  oil  and  gas  leases. 

Benjamin  T.Franklin  et  al.,  4  IBLA  130  (Nov.  30,1971) 
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GENERALLY  — Continued GENERALLY  — Continued 

The  Board  adhere*  to  Its  decision  In  Quantex 

Corporation  et  al.,  4  IBLA  31,  78  I.D.  317 
(October  28,  1971),  that  applicants  for  oil 
and  gas  leases  must  give  written  acceptance  of 
reasonable  special  stipulations  requested  by 
Che  Bureau  of  Land  Management  relating  to 
protection  of  the  land  and  surface  resources, 
and  to  stipulations  governing  use  of  land 
in  the  oil  shale  areas  of  Colorado,  Utah 

and  Wyoming,  as  conditions  precedent  to  issuance 
of  noncompetitive  public  domain  oil  and  gas 
leases. 

C.  W.  Anderson,  4  IBLA  150  (Dec.  15,  1971) 

The  Board  adheres  to  Its  decision  in  Quant ex 

Corporation  et  al.,  4  IBLA  31,  78  I.D.  ̂ ±2 

(October  28,  1971),  that  applicants  for"   
oil  and  gas  leases  must  give  written  accept- 

ance of  reasonable  special  stipulations 

requested  by  the  Bureau  of  Land  Management 
relating  to  protection  of  the  land  and  sur- 

face resources  as  a  condition  precedent  to 
Issuance  of  noncompetitive  public  domain 
oil  and  gas  leases. 

Ida  Lee  Anderson,  4  IBLA  147  (Dec.  15,  1971) 

Where  the  United  States  has  paid  for  land  and  claimed 
title  to  that  land  for  almost  40  years  but  title  has 
not  been  perfected,  oil  and  gas  leases  may  be  issued 
on  that  land  if  the  public  interest  and  fairness  to 
the  offeror  warrant  such  action. 

obligation  to  the  lessee  either  to  discovei 
and  dispose  of  any  other  claims  to  the  oil 
and  gas  deposits,  not  reflected  by  the 
records  of  the  Bureau  of  Land  Management, 
prior  to  Issuance  of  the  lease,  or  to 
defend  the  lease  thereafter  against  such 
claims . 

Georgette  B.  Lee.  5  IBLA  295  (Apr.  13,  1972) 

Although  statute  requires  the  consent  of 
the  agency  administering  the  surface  of 
acquired  federal  lands  and  an  applicant 
for  an  oil  and  gas  lease  must  execute  any 
special  stipulations  required  by  such  agency 
as  a  condition  to  the  issuance  of  the  lease, 

where  an  oil  and  gas  lease  offer  is  made  for 

available  public  lands  which  have  been  with- 
drawn the  determination  to  lease  or  not  to 

lease  is  properly  made  by  the  Department  of 
the  Interior  and  it  may  adopt  and  incorporate 
special  stipulations  proposed  by  the  agency 
administering  the  surface  and  require  the 
offeror  to  agree  thereto,  or  it  may  decline 
to  adopt  any  such  proposed  stipulations  and 
issue  the  lease  without  them.   Proposed 

special  lease  stipulations  must  be  sup- 
ported by  valid  reasons  which  will  be 

weighed  by  this  Department  with  due  regard 
for  the  public  interest. 

Duncan  Miller.  6  IBLA  216  (June  22,  1972) 79  I.D.  416 

Duncan  Miller,  5  IBLA  21  (Feb.  22,  1972) 

The  Board  adheres  to  its  decision  in  Quantex 
Corporation  et  al.,  78  I.D.  317  (197lT^ 
that  applicants  for  oil  and  gas  leases 

must  give  written  acceptance  of  reason- 
able special  stipulations  requested  by  the 

Bureau  of  Land  Management  relating  to  pro- 
tection of  the  land  and  surface  resources 

under  its  jurisdiction  and  to  stipulations 
governing  use  of  lands  in  the  oil  shale 
area  of  Utah  as  conditions  precedent  to 
issuance  of  noncompetitive  public  domain 
oil  and  gas  leases. 

Geocon,  Inc.  and  Cameo  Minerals,  Inc.,  et  al., 
5  IBLA  91  (Mar.  6,  1972) 

Oil  and  gas  lease  offers  for  lands  embraced 

within  Public  Land  Order  3521,  which  pro- 
vides that  none  of  the  public  lands  within 

the  area  shall  be  subject  to  oil  and  gas 
leasing  until  certain  procedures,  including 
the  preparation  of  approved  leasing  maps, 

have  been  accomplished,  are  properly  re- 
jected where,  although  the  lands  described 

in  the  offers  are  shown  on  protraction  dia- 

grams on  which  leasing  "blocks"  have  been 
designated,  such  lands  have  not  been  in- 

cluded within  any  such  leasing  blocks  and 
they  lie  within  two  miles  of  Naval  Petroleum 
Reserve  No.  4,  and  are  therefore  not  to  be 

opened  to  leasing  under  the  terms  of  PLO  3521. 

Chris  Palzer.et  al..  6  IBLA  248  (June  27,  1972) 

The  board  adheres  to  its  decision  in  Quantex 
Corporation  et  al..  78  I.D.  317  (1971),  that 
applicants  for  oil  and  gas  leases  must  give 
written  acceptance  to  reasonable  special 
stipulations  requested  by  the  Bureau  of  Land 
Management  relating  to  protection  of  the 
land  and  surface  resources  under  its 

jurisdiction  and  to  stipulations  governing 
use  of  lands  In  the  oil  shale  area  of  Utah 
as  conditions  precedent  to  issuance  of 
noncompetitive  public  domain  oil  and  gas 
leases . 

Bob  Owen  White,  et  al..  5  IBLA  229  (Mar.  ?2,  1972) 

When  the  United  States  Issues  an  oil  and  gas 
lease,  it  makes  no  warranty  as  to  its  title 
to  the  oil  and  gas  deposits  and  is  under  no 

An  applicant  for  an  oil  and  gas  lease  Is 

properly  required  to  accept  special  stipu- 
lations Imposed  by  a  State  Director,  Bureau 

of  Land  Management,  where  the  stipulations 
are  consistent  with  the  lease  terms,  regula- 

tions and  Departmental  policies,  and  where 
the  requirements  of  those  stipulations  are 
not  unreasonable  or  onerous. 

John  Oak  as  on  et  al. IBLA  275  (June  29,  1972) 

i  applicant  for  an  oil  and  gas  lease  is 

required  to  consent  to  special  stipula- 
tions where  the  stipulations  are  con- 

sistent with  the  lease  terms,  regula- 
tions and  departmental  policies  and 

where  the  requirements  of  the  stipula- 
tions are  not  unreasonable  or  onerous. 
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All  applicants  for  oil  and  gas  leases 

covering  lands  withdrawn  for  oil  shale 
must  execute  the  special  stipulations 
required  by  Secretarial  Order  No.  2906 
of  September  27,  1968. 

Ida  Lee  Anderson. et  al. 
1972) 

6  IBLA  314  (July  12, 

Where  a  water  users'  association  was — under  a  1940 
contract  between  the  United  States  and  the  associa- 

tion transferring  care,  operation,  and  maintenance 

of  a  reclamation  project  to  the  association — enti- 
tled to  make,  subject  to  the  approval  of  the  Secre- 
tary of  the  Interior,  oil  and  gas  leases  on  lands 

specially  acquired  for  the  project  and  to  be  credit- 
ed with  the  revenues  therefrom  in  conformity  with 

subsection  1  of  section  4  of  the  Act  of  December  5, 

1924  (43  U.S.C.  f  501),  Congress  did  not  intend,  in 

enacting  the  Mineral  Leasing  Act  for  Acquired  Lands 
of  August  7,  1947  (30  U.S.C.  351),  to  take  such 
rights  away  from  the  association. 

Strawberry  Valley  Project,  Utah,  M-36863 

(Aug.  8,1972)  79  I.D.  513 

A  noncompetitive  oil  and  gas  lease  offer  is 
properly  rejected  where  the  land  which  Is 
the  subject  of  such  offer  has  not  been 

posted  as  available  for  filing  as  pre- 
scribed by  43  CFR  Subpart  3112. 

Jack  E.  Griffin.  7  IBLA  155  (Aug.  30,  1972) 

An  oil  and  gas  lease  offer  is  properly  re- 
jected as  to  land  formerly  included  in  a 

lease  which  terminated  by  operation  of  law, 

where  the  land  had  not  been  posted  as  avail- 
able for  filing  in  accordance  with  43  CFR 

Subpart  3112  (1972). 

An  oil  and  gas  lease  offer  for  lands  embraced 
within  Public  Land  Order  3521  which  provides 
that  none  of  the  public  lands  within  the 
area  shall  be  subject  to  oil  and  gas  leas- 

ing until  certain  procedures,  including  the 
preparation  of  approved  leasing  map?,  have 
been  accomplished,  is  properly  rejected 
where,  although  the  lands  described  in  the 
offer  are  shown  on  protraction  diagrams  on 

which  "leasing  blocks"  have  been  designated, 
such  lands  have  not  been  Included  within  any 

such  "leasing  block"  as  they  lie  partially 
within  two  miles  of  Naval  Petroleum  Reserve 

No.  4,  and  are  therefore  not  to  be  opened 
to  leasing  under  the  terms  of  PLO  3521. 

William  B.  Murray  and  Chris  Palzer , 
(Aug.  30,  1972) 

IBLA  158 

Where  by  Public  Land  Order.  3521  an  area  uf 
public  land  has   been  declared   to  be   un- 

available  for  noncompetitive   oil  and  gas 
leasing  until  certain  steps  have  been 
taken,   and   the   requisite   steps   have  not 
been  taken,   the   land   is  not  subject   to  oil 
and  gas   leasing  and  an  offer  for  It   Is 
properly  rejected. 

Bert 11  A.   Granberg.   7  IBLA  174    (Sept.    1,    1972) 

Oil  and  gas   lease  offers   for  lands   in  Alaska 
embraced  within  Public  Land  Order  3521  are 

properly   rejected  where  the  procedures  de- 
scribed in  said  order  as  a  prerequisite 

for  leasing  have  not  been  carried  out   for 
the   lands   Included  in   the  offers . 

Joseph  Maclsaac.   et   al.,   8   IBLA  51 
(Oct.    12,    1972) 

A  request   to   consolidate   two  noncompetitive 
oil   and   gas   leases,   which  originally   com- 

prised one   lease  held  by  the  applicant, 
must  be  denied  where  one  of   the   leases 
has   expired  by  operation  of   law. 

Duncan  Miller.    8  IBLA  235    (Nov.    29,   1972) 

Failure   of  a   lessee    to  pay   rental  on  or 
before   the  anniversary  date  of  a   lease, 
on  which    there   is  no  well   capable  of 
producing  oil   or   gas   in  paying  quanti- 

ties,   results   in   the  automatic   termina- 
tion of    the   lease  by   operation  of    law. 

A   lease  so   terminated  may  be  reinstated 
only   if   the   terms   and   conditions   of    the 
Act   of  May   12,    1970,    84  Stat.    206, 
30  U.S.C.    i    188   (1970)   have  been  satisfied. 

An   applicant   asserting  a   claim  to  benefits 
of   an  Act   of  Congress  has    the  burden  of 
furnishing  sufficient   evidence   of  his 
entitlement    thereto.      Failure   to  submit 
such  evidence  will   result   in  the  denial 
of  his   claim.      Where   an   applicant  seeks 
reinstatement   of  his   oil   and   gas    lease 
under  the  Act  of  May   12,    1970,    84  Stat. 
206,    30  U.S.C.    $    188   (1970),   he  has    the 
burden  of  establishing  by  persuasive 
evidence   that    the   failure   to  pay  his   full 
rental    timely  was   either  justifiable   or 
not   due    to  a   lack  of  reasonable   diligence. 

James  E.    Fowler  and  Frances  T.    Fowler, 
(Dec.    12,    1972) 

Where    it   is   impossible   to   ascertain   from  the 
record  whether  an   area  which  had  been   offered 

for  simultaneous    leasing  may  be   under  con- 
sideration   for   inclusion   in   a  proposed  wil- 

derness  study   area,    the   case  will  be   remanded 
to   the   State   Office    to   determine  whether 
there    are   any   present    impediments    to   the 
issuance   of   a  lease   for  this   area. 

Patricia   Plank,    Barbara  M.    Garner.   Beard  Oil 
Company ,   9    IBLA  377    (Feb.    15,    1973) 

An   applicant    for   an   oil   and   gas    lease  must 
give  written  acceptance   of    reasonable 
special   stipulations    requested  by   the 
Bureau  of   Land   Management   relating  to 
protection   of   the   land   and  surface 
resources   as    a   condition  precedent    to 
issuance   of   noncompetitive   public 
domain  oil    and   gas    leases,    and   there 
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is  no  authority  for  the  Government  to 
credit  a  lessee  for  his  expenses  in 
complying  with  such  stipulations. 

Duncan  Miller,  10  1BLA  133  (Mar.  15,  1973) 

Where  an  offer  to  lease  for  oil  and  gas  cannot 

be  accepted  because  the  lands,  at  the  time 
of  filing  of  the  offer,  are  not  available 
for  leasing,  the  offer  will  be  rejected  and 
will  not  be  held  in  suspense  until  t  ie  land 

may  become  available  for  such  leasir  ■-.;. 

Harold  L.  Andersc 10  IBLA  293  (Apr. 19,  1973) 

An  applicant  for  an  oil  and  gas  lease  must 
give  written  acceptance  of  reasonable 
special  stipulations  requested  by  the 
Department  of  Agriculture  relating  to 

protection  of  the  land  and  surface 
resources  as  a  condition  precedent  to 

issuance  of  a  noncompetitive  public 
domain  oil  and  gas  lease,  and  there  is 
no  authority  for  the  Government  to  credit 
a  lessee  for  his  expenses  in  complying 
with  such  stipulations. 

Duncan  Miller,  11  IBLA  1  (May  14,  1973) 

An  oil  and  gas  lessee  must  comply  with  all 
the  lease  terms,  including  the  operating 

regulations,  at  his  own  expense. 

Duncan  Miller,  11  IBLA  14  (May  21,  1973) 
   80  I. P.  322 
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are  consistent  with  the  lease  terms, 

regulations,  and  departmental  policies, 
and  where  the  requirements  of  those 

stipulations  are  not  unreasonable. 

Duncan  Miller,  12  IBLA  185  (July  11,  1973) 

An  applicant  for  an  oil  and  gas  lease  must 
execute  reasonable  special  stipulations 

required  by  the  Bureau  of  Land  Manage- 
ment relating  to  protection  of  the  land 

and  surface  resources  as  a  condition 

precedent  to  Issuance  of  such  lease  and 
there  is  no  authority  for  the  Government 
to  credit  a  lessee  for  any  expense  in 

complying  with  such  stipulations. 

Duncan  Miller,  12  IBLA  199  (July  17,  19  73) 

Under  30  U.S.C.  §  187a  (1970),  a  proposed  assign- 
ment of  an  oil  and  gas  lease,  or  portion  thereof, 

filed  in  conformity  with  the  regulations,  may 
be  disapproved  only  for  lack  of  qualification 
of  the  assignee  or  for  lack  of  sufficient  bond. 

A  proposed  assignment,  so  properly  filed,  takes 
effect  as  of  the  first  day  of  the  lease  month 

following  the  filing  of  all  required  and  proper 
assignment  documents. 

Any  action  taken,  or  any  omission  to  act  promptly, 
on  the  part  of  federal  employees,  cannot  vitiate 

the  statutory  mandates  of  the  Mineral  Leasing 
Act,  as  amended.  30  U.S.C.  SS  181  et  seq,.  (1970), 
with  respect  to  oil  and  gas  leases,  inter  alia. 

When  a  noncompetitive  oil  and  gas  lease  offer 
is  rejected  by  the  Secretary  of  the  Interior 
in  the  exercise  of  his  discretion,  the  offer 

will  not  be  held  in  suspense  pending  a 
future  determination  that  the  lands  described 
in  the  offer  should  be  leased. 

Martin  Exploration,  Inc. 
(June  28,  1973) 

11  IBLA  292 

An  oil  and  gas  lease  offer  drawn  first  in 
a  simultaneous  filing  is  properly  rejected 

under  43  CFR  3103.3-1  and  3111. l-l(e) (1) 
where  the  offer  is  deficient  in  the  first 

year's  rental  by  more  than  ten  percent. 

Joe  L.  Frazier,  11  IBLA  317  (June  29,  1973) 

Land,  formerly  included  in  a  terminated  or 

canceled  oil  and  gas  lease,  is  not  subject 

to  "over-the-counter"  filing,  but  may  be 
leased  only  in  compliance  with  the  drawing 
procedure  embodied  In  43  CFR  3112. 

Claude  C.  Kennedy,  12  IBLA  183  (July  11,  1973) 

Duncan  Miller,  12  IBLA  201  (July  17,  1973) 

If  an  oil  and  gas  lease  is  to  be  issued  for  a 
particular  tract,  it  must  be  issued  to  the  first 
qualified  applicant.   However,  the  Department 

has  plenary  authority  to  refuse  to  issue  any 
lease  and  an  offeror  for  such  a  lease  acquires 

no  rights  as  against  the  Government. 

Benefits  afforded  by  the  Act  of  July  29,  1954, 
30  U.S.C.  §  187a  (1958)  were  subject  to  being 
superseded  or  modified  by  later  legislation, 
i.e.,   the  Act  of  September  2,  1960,  §§  6  and 
2,  30  U.S.C.  S§  187a,  226  (1970),  except  as 
to  vested  rights  which  did  not  encompass 

pending  offers. 

A  regulation  is  valid  where  it  constitutes  an 
Interpretation  of  the  Act  of  September  2,  1960, 
74  Stat.  781,  and  that  Interpretation  is  not 
unreasonable  and  not  plainly  inconsistent  with 
the  statute. 

Where  a  regulation  prescribes  that  all  noncompetitive 
offers  issued  thereafter  will  be  for  a  term  of 

ten  years,  that  regulation  precludes  the  Issuance 
of  a  noncompetitive  lease  pursuant  to  a  law  which 
had  been  modified  or  repealed. 

An  applicant  for  an  oil  and  gas  lease 
is  properly  required  to  accept  special 
stipulations  Imposed  by  the  Bureau  of 
Land  Management  where  the  stipulations 

Duncan  Miller.  12  IBLA  206  (July  17,  1973) 



678 

OIL  AND  GAS  LEASES— Cont inued 

GENERALLY — Continued 

An  oil  and  gas  lease  offer  drawn  first  in  simultaneous 

filing  is  properly  rejected  under  43  CFR  3103.3-1 
and  3111.1(e)(1)  where  the  offer  is  deficient  in  the 

first  year's  rental  by  more  that  ten  percent. 
Robert  P.  Houston,  12  IBLA  336  (Aug.  10,  1973) 

The  Secretary  of  the  Interior,  in  the  exercise  of 
Ills  discretionary  authority  respecting  issiMi.ce 
of  oil  and  gas  leases,  may  require  acceptance 

of  special  stipulations  as  a  condition  precedent 
ro  issuance  of  such  a  lease. 

It  is  proper  to  require  one  making  an  oil  an-i  gas 
lease  offer  to  consent  to  stipulations  deemed 

necessary  to  protect  the  land  and  surface  re- 
sources from  undue  damage  by  exploratory  oper- 
ations, as  a  condition  precedent  to  issuance  of 

the  lease,  pursuant  to  the  mandate  of  Congress 

expressed  in  the  National  Environmental  Policy 

Act  of  1969.  and  in  consonance  with  Secretary's 
Order  No.  2948  of  October  6,  1972. 

An  applicant  for  a  noncompetitive  oil  and  gas 
lease  on  lands  included  within  the  oil  shale 

areas  of  Colorado,  Utah  and  Wyoming,  as  de- 

fined in  the  Secretary's  Order  of  June  1,  1971, 
is  properly  required  to  accept,  in  writing,  the 

special  stipulations  required  by  that  order  or 
face  rejection  of  his  offer. 

Allan Hallock,  13  IBLA  13  (Aug.  30,  1973) 

State  or  Geological  Survey  permission  to  drill  a  well 
in  accordance  with  a  state  well  spacing  regulation 
permitting  only  one  well  per  320  acres  is  not  a 

substitute  for  Secretarial  approval  of  a  unit  agree- 
ment and  does  not  cr-eate  a  unit  agreement  under  the 

Mineral  Leasing  Act. 

Where  the  state  well  spacing  regulation  permits  only 
one  well  per  320  acres,  the  fact  that  a  federal 
lessee,  whose  lease  covers  only  40  acres,  drills 
a  well  on  his  lease,  with  the  consent  of  the  other 
adjoining  lessees  or  land  owners,  does  not  create 
a  unit  agreement  in  the  absence  of  approval  by  the 
Secretaty. 

Harry  D.  Owen,  13  IBLA  33  (Sept.  5,  1973) 

Although  the  Mineral  Leasing  Act  for  Acquired  Lands, 

30  U.S.C.  5S  351-359  (1970),  requires  the  consent 
of  the  agency  administering  the  surface  of  acquired 

federal  lands  and  compliance  by  an  oil  and  gas  of- 
feror with  any  special  stipulations  required  by 

such  an  agency  as  a  condition  to  the  issuance  of 
the  lease,  where  an  oil  and  gas  lease  offer  is  made 

for  available  public  lands,  which  have  been  with- 
drawn, the  determination  to  lease  or  not  to  lease 

is  properly  made  by  the  Department  of  the  Interior. 
It  may  adopt  and  incorporate  special  stipulations 
proposed  by  the  agency  administering  the  surface 
and  require  the  offeror  to  agree  thereto,  or  it  may 

decline  to  adopt  any  9uch  proposed  stimilations  and 
issue  the  lease  without  them.   Proposed  special 

lease  stipulations  must  be  supported  by  valid  rea- 
sons which  will  be  weighed  by  this  Department  with 

due  regard  for  the  public  interest. 

OIL  AND  GAS  LEASES— Continued 

GENERALLY  — Continued 

Where  the  Forest  Service  suggests  stipulations  which 
are  reasonably  designed  to  protect  surface  values 

of  public  lands  withdrawn  for  national  forest  pur- 
poses, and  also  suggests  a  stipulation  barring  any 

disturbance  of  the  surface,  uased  only  on  the  fact 

that  the  land  is  in  an  "inventoried  roadless  area," 
the  latter  stipulation  will  not  be  adopted. 

George  A.  Breene.  13  IBLA  53  (Sept.  13,  1973) 

An  oil  and  gas  offeror  who  files  a  simultaneous  draw- 
ing card  in  a  simultaneous  filing  procedure  pursu- 
ant to  43  CFR  Subpart  3112,  cannot  withdraw  his 

offer  after  the  drawing  is  held  and  a  lease,  signed 
on  behalf  of  the  United  States,  has  been  issued  to 

him. 

Duncan  Miller,  13  IBLA  93  (Sept.  24,  1973) 

A  noncompetitive  oil  and  gas  lease  offer  for 

acquired  land  in  a  national  park  is  prop- 
erly rejected  since  the  Mineral  Leasing 

Act  for  Acquired  Lands  specifically  excludes 
such  lands  from  its  terms. 

Roy  G.  Barton,  Jr.,  9  IBLA  50  (Jan.  12,  1973) 

Before  an  oil  and  gas  lease  for  federal  acquired 
lands  can  issue,  the  consent  of  the  agency 
administering  the  surface  is  required  by 
statute,  and  an  applicant  for  such  a  lease 
must  execute  any  special  stipulations  required 

by  the  administering  agency  as  a  condition  to 
the  giving  of  its  consent.   In  such  cases  the 

Department  of  the  Interior  has  no  jurisdiction 
to  waive  execution  of  the  special  stipulations 
or  to  alter  the  terms  thereof. 

Susan  D.  Snyder,  9  IBLA  91  (Jan.  16,  1973) 

The  Board  adheres  to  its  decision  in  Quantex 
Corporation,  4  IBLA  31,  78  I.D.  317  (1971), 

that  applicants  for  oil  and  gas  leases 
must  give  written  acceptance  of  reasonable 
special  stipulations  requested  by  the 
Bureau  of  Land  Management  relating  to  the 
protection  of  the  land  and  surface  resources 

as  a  condition  precedent  to  Issuance  of  non- 
competitive public  domain  oil  and  gas  leases. 

Duncan  Miller,  14  IBLA  185  (Jan.  17,  1974) 

Acquired  land  formerly  included  in  a  terminated  oil 
and  gas  lease  may  be  leased  only  in  compliance  with 
the  simultaneous  filing  procedures  set  out  in 

43  CFR  3112.   A  non-competitive  oil  and  gas 
lease  offer  is  properly  rejected  where  the  land 
which  is  the  subject  of  such  offer  has  not  been 
posted  as  available  for  the  filing  of  lease 

offers  as  prescribed  by  the  pertinent  regulation. 

Carl  C.  Robinson,  14  IBLA  338  (Feb.  5,  1974) 
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A  noncompetitive  oil  and  gas  offer  to  lease  must 
be  rejected  where  either  before  or  after  the 
filing  of  the  offer  and  prior  to  the  time  of 
the  issuance  of  the  lease  the  land  is  determined 

as  of  that  time  to  be  within  the  known  geologic 

structure  of  a  producing  oil  or  gas  field,  even 
though  such  offer  may  have  been  conditionally 

approved  prior  to  the  inclusion  of  the  land 
within  such  structure. 

GENERALLY  — Continued 

determining  the  acceptability  of  a  communiti- 
zation  agreement,  the  Department  of  the  Interior 
reserves  the  final  authority  on  approving 
communitization  agreements  affecting  federal 
leases  of  oil  and  gas  deposits. 

Kirkpatrick  Oil  and  Gas  Company,  15  IBLA  216 

(Apr.  9,  1974)     81  I.D.  162 

Geral  Beveridge, 14  IBLA  351  (Feb.  21, 
81  I.D. 

1974) 

It  is  proper  for  the  authorized  officer  to  re- 
ject an  offer  for  an  oil  and  gas  lease  for 

lands,  the  title  of  which  is  in  controversy. 

Forest  Oil  Corporation,  15  IBLA  33  (Feb.  28,  1974) 

The  execution  of  special  stipulations  as  a  condition 
precedent  to  the  issuance  of  oil  and  gas  leases 
may  be  required  at  the  discretion  of  the  Secretary 
of  the  Interior  in  order  to  protect  environmental, 
recreational,  and  other  land  use  values.   While 

such  stipulations  should  be  of  sufficient 
efficacy  to  protect  the  environment,  no  lease 
should  issue  with  stipulations  so  restrictive 

that  the  use  of  the  land  for  any  purpose  asso- 
ciated with  the  production  of  oil  and  gas  is 

totally  precluded. 

A.  Helander.  15  IBLA  107  (Mar.  15,  1974) 

An  applicant  asserting  a  claim  to  receive 
the  benefits  of  an  Act  of  Congress  has 

the  burden  of  presenting  sufficient 
evidence  of  his  entitlement  to  such 
benefits.   An  appellant  cannot  impose 
on  the  Department,  with  a  view  to 

establishing  the  viability  of  appel- 
lant's acquired  lands  oil  and  gas 

lease  offer,  the  burden  of  searching 

county  records  in  an  endeavor  to 
ascertain  the  full  chain  of  title 
to  oil  and  gas  interests,  which 

appellant  asserts  were  acquired  by 
the  United  States. 

Gas  Producing  Enterprises,  Inc.,  15  IBLA  266 

(Apr.  18,  1974) 

lessee's  protest  against  the  termination 
of  an  oil  and  gas  lease  is  properly  denied 
when  the  lessee  fails  to  prove  his  charges 
that  there  was  a  breach  of  the  terminated 
lease  or  unlawful  activity  with  respect 
thereto. 

An  applicant  for  an  oil  and  gas  lease  must  execute 
reasonable,  special  stipulations  required  by  the 
Bureau  of  Land  Management  and  Geological  Survey, 
acting  in  consultation  with  the  appropriate 
surface  management  agency,  for  the  purpose  of 
protecting  the  surface  of  the  leased  lands  and  the 
environment.   The  financial  burden  of  complying 
with  environmental  protection  provisions  is  the 
sole  responsibility  of  the  lessee. 

Duncan  Miller,  15  IBLA  116  (Mar.  18,  1974) 

A  noncompetitive  oil  and  gas  lease  offer 

is  properly  rejected  where  the  land 
which  is  the  subject  of  such  offer  was 

formerly  included  in  a  terminated  oil 
and  gas  lease  and  subsequently  leased 

in  compliance  with  the  simultaneous 

filing  procedures  set  out  in  43  CFR 

3112. 

Duncan  Miller,  15  IBLA  275  (Apr.  26,  1974) 

Where  a  surveyed  lot  of  public  land  riparian  to 
nonnavigable  body  of  water  is  leased  for  oil 
and  gas  according  to  the  plat  of  survey,  the 
area  covered  by  the  original  lot  remains  in 
the  lease,  even  though  part  of  the  lot  is 

thereafter  covered  by  water,  so  long  as  the 
United  States  retains  title  to  the  riverbed. 

James  L.  Harden,  Carl  A.  Nilsen,  15  IBLA  187 

(Mar.  29,  1974) 

An  applicant  for  an  oil  and  gas  lease  must  execute 
reasonable,  special  stipulations  required  by 

the  Bureau  of  Land  Management  for  the  purpose 

of  protecting  a  State's  material  site  under  the 
Federal  Highway  Act.   The  financial  burden  of 
complying  with  the  protective  stipulations  is 
the  sole  responsibility  of  the  lessee. 

Duncan  Miller,  16  IBLA  24  (June  20,  1974) 

While  the  actions  of  a  state,  under  its  police 
powers,  in  establishing  spacing  units  for  oil 
and  gas  wells  is  a  factor  to  be  considered  in 

As  a  condition  preceder.c  to  the  issuance 
of  oil  and  gas  leases  of  public  lands 

an  applicant  must  give  written  accept- 
ance of  reasonable  stipulations  required 



680 

OIL  AND  GAS  LEASES—Continued 

GENERALLY  — Continued 

by  Che  Bureau  of  Land  Management  relating 
to  the  protection  of  the  land  and  its 
resources. 

Duncan  Miller,  16  IBLA  255  (July  22,  1974) 

As  a  condition  precedent  to  the  issuance  of  an 
oil  and  gas  lease,  the  Department  of  the 
Interior  may  require  an  applicant  to  accept 
a  stipulation  precluding  surface  occupancy 
of  the  land  in  order  to  protect  the  scenic 
and  recreational  values  of  the  land  within 

a  state  park. 

Duncan  Miller,  16  IBLA  349  (Aug.  15,  1974) 

Where  the  forest  Service  suggests  a  stipulation 
barring  any  occupancy  and  use  of  the  surface 
as  a  condition  precedent  to  the  issuance  of 
an  oil  and  gas  lease  for  public  lands  in  a 
national  forest,  based  only  on  the  fact  that 

the  land  is  in  an  "inventoried  roadless  area," 
and  where,  subsequent  to  an  appeal  objecting 
to  that  stipulation,  the  Forest  Service  submits 
a  revised  stipulation,  the  Bureau  of  Land 
Management  decision  to  the  extent  it  required 

the  execution  and  filing  of  the  "Roadless  Area" 
stipulation  will  be  set  aside  and  the  case 
remanded  to  the  Bureau  for  submission  of  the 

substitute  stipulation  to  the  offeror  for 
execution  and  filing. 

Rainbow  Resources.  Inc.,  17  IBLA  142  (Sept.  12, 
1974) 

A  noncompetitive  oil  and  gas  lease  offer  must 
be  rejected  when  filed  at  a  time  when  the 
official  records  in  the  local  BLM  office 

show  prima  facie  that  the  lands  are  embraced 
In  an  outstanding  oil  and  gas  lease. 

Land,  included  in  an  oil  and  gas  lease  which 
terminates  by  operation  of  law  for  failure 
to  pay  rental  timely,  is  subject  to  filing 
of  new  oil  and  gas  lease  offers  only  after 

notation  on  the  official  record  of  the  ter- 
uination  and  only  in  accordance  with  the 
provisions  of  the  regulations  relating  to 
simultaneous  filing  of  oil  and  gas  lease 
offers. 

Ronald  K.  Robblns,  17  IBLA  179  (Sept.  16,  1974) 

Pursuant  to  its  exercise  of  the  delegated  authority 
of  the  Secretary,  the  Bureau  of  Land  Management 

may  require  the  acceptance  of  special  stipulations 
as  a  condition  precedent  to  the  issuance  of  oil 

and  gas  leases  of  public  lands  where  such  stipu- 
lations are  designed  for  the  protection  of  other 

resources  and  environmental  attributes  and  do 

not  unreasonably  interfere  with  the  lessee's 
rights  of  enjoyment.   It  is  the  Bureau's  respon- 

sibility to  impose  stipulations  which  are  neces- 
sary, appropriate  and  reasonably  related  to  oil 

and  gas  activities,  but  stipulations  which  would 

OIL  AND  GAS  LEASES— Continued 

GENERALLY  — Con  t  inued 

forbid  the  lessee  to  occupy  the  surface  must  be 
justified  by  adequate  reasons  in  order  to  be 
sustained  on  appeal. 

Bill  J.  Maddox,  17  IBLA  234  (Sept.  19,  1974) 

Where  an  oil  and  gas  offer  is  filed  for  land, 
which  land  prior  to  the  issuance  of  a  lease 
Is  determined  to  be  on  a  known  geological 
structure  of  a  producing  oil  and  gas  field, 
the  Department  has  no  discretion  to  Issue 
a  lease  noncompetitively  but  Is  mandated  by 
the  law  to  reject  the  oil  and  gas  offer. 

Mlnetta  A.  Miller.  17  IBLA  245  (Sept.  23,  1974) 

Although  the  Bureau  of  Land  Management  may 
require  such  special  stipulations  aa  are 
necessary  for  the  protection  of  the  lands 
embraced  In  any  lease,  proposed  special 
lease  stipulations  must  be  supported  by 
valid  reasons  which  will  be  weighed  by  this 

Department  with  due  regard  for  the  public 

interest.   It  is  the  Bureau's  responsibility 
to  impose  stipulations  which  are  necessary, 

appropriate  and  reasonably  related  to  oil 
and  gas  activities,  but  stipulations  which 
would  forbid  the  lessee  to  occupy  the  surface 
must  be  Justified  by  adequate  reasons  in 
order  to  be  sustained  on  appeal. 

Lands  under  reservoir  rights-of-way  can  be  leased 
only  under  the  authority  of  the  Act  of  May  21, 

1930,  30  O.S.C.  SS  301-306  (1970).  However, 
the  language  of  the  1930  Act  Is  construed  to 
mean  that  it  applies  only  to  land  actually 

within  the  limits  of  the  right-of-way  and 
that  the  lands  in  legal  subdivisions,  ex- 

clusive of  the  reservoir  right-of-way,  may 
be  leased  under  the  Mineral  Leasing  Act  of 
1920,  provided  there  are  no  compelling 
reasons  for  refusing  to  lease  them. 

A.  A.  McGregor,  18  IBLA  74  (Nov.  25,  1974) 

ACQUIRED  LANDS  LEASES 

An  acquired  lands  oil  and  gas  lease  offer  is 

properly  rejected  as  failing  to  comply  with  the 
six-mile  square  rule  where  the  tract  applied 

for  is  approximately  seven  miles  in  length 
and  would  extend  beyond  the  limits  of  a 
square  considered  as  positioned  in  usual 
south-north,    east-west  cardinal  directions, 
even  though  schematically  the  tract  could  fit 
within  the  diagonal  of  a  six -mile  square 

aliened  In  a  different  position. 

CBN  Corporation,    A-30274  (Apr.   21,    1965) 
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An  acquired  lands  oil  and  gas  lease  offer,    filed 
at  a  time  when  the  acquired  lands  regulations 
did  not  require  that  the  offeror  furnish  with 
his  offer  a  statement  whether  or  not  he  was  the 

sole  party  in  interest,    is  not  required  to  be 
rejected  with  loss  of  priority  for  the  failure  of 
the  offeror  to  complete  a  provision  in  his  lease 
offer  form  requesting  this  information  where, 
upon  notice  from  the  land  office  that  such  a 
statement  must  be  furnished  as  a  condition 
to  the  issuance  of  a  lease,    the  offeror  timely 

filed  a  statement  that  he  was  the  sole  party 
in  interest  in  the  offer. 

Rita  Wasserman,    Samuel  W.   Mcintosh, 

A-30260,   A-30293  (Apr.    27,    1965) 

When  land  requested  in  an  oil  and  gas  lease 
offer  for  acquired  lands  is  not  surveyed  in 
accordance  with  the  rectangular  system  of 
public  land  surveys  but  is  within  the  area 
of  the  public  land  surveys,    and  the  descrip- 

tion given  is  an  accurate  one,   by  metes  and 
bounds,    giving  courses  and  distances  between 
the  successive  angle  points  on  the  boundary 
of  the  tract  and  connected  with  an  official 

corner  of  the  rectangular  survey  by  courses 
and  distances,    the  description  is  proper  and 
meets  the  requirements  of  the  Departmental 
regulation  even  though  one  boundary  of  the 
tract  may  be  intended  to  coincide  with  a 
township  line  which  is  surveyed  under  the 
rectangular  system  of  public  land  surveys 
but  does  not  precisely  conform  to  it. 

Neil  F.   Stull  et  al. -30408  (Aug.    19,    1965) 

An  acquired  land  oil  and  gas  lease  offer  for  land 
surveyed  under  the  rectangular  system  of 
public  land  surveys  is  properly  rejected  without 
priority  when  in  the  description  of  the  land 
contained  in  the  offer  a  deviation  of  a  portion 
of  the  boundary  which  does  not  conform  to  the 
public  lanil  survey  is  not  tied  to  an  established 
corner  of  the  public  land  survey,   being  tied 
only  to  a  corner  of  a  quarter-quarter  section, 
and  if  the  offeror  wishes  to  file  a  corrected 

description,   he  may  do  so  but  will  gain  priority 

only  from  the  time  of  the  corrected  filing. 

Samuel  W.   Mcintosh,  A-30490(Mar.    28,    1966) 

OIL  AND  GAS  LEASES— Cont  inued 

ACQUIRED  LANDS  LEASES   — Continued 

An  acquired  land  oil  and  gas  lease  offer  for  a 
tract  of  land  which  is  surveyed  under  the 
rectangular  system  of  public  land  surveys, 
but  which  has  boundaries  that  do  not  conform 

to  those  surveys,   must  properly  describe  the 
nonconforming  boundaries  by  metes  and  bounds, 
and  where  the  metes  and  bounds  description 
has  a  closure  error  greater  than  that  deemed 
acceptable  under  public  land  survey  standards, 
the  description  is  considered  insufficient 
and  the  offer  is  properly  rejected;  however, 

the  offer  will  not  be  rejected  on  the  ground 
that  it  does  not  contain  true  mean    bearings 
for  the  north  and  south  boundaries,   when  it 
is  found  that  the  bearings  given  are  proper. 

An  acquired  land  oil  and  gas  lease  offer  for  a 
tract  of  land  which  is  surveyed  under  the 
rectangular  system  of  public  land  surveys, 
but  which  has  a  portion  deviating  from  the 
survey  boundaries,    must  be  described  by 
metes  and  bounds  tied  to  an  official  corner  of 

the  public  land  survey,  and  a  lease  which  was 
issued  pursuant  to  an  offer  deficient  because 
it  was  not  tied  to  such  a  corner  is  subject  to 
cancellation  if  there  is  a  valid  junior  offer  for 
the  land,   even  though  a  proper  amended 
description  was  filed  after  the  junior  offer 
was  filed. 

Charles  J.  Babington.     A-30522  (June  14.    1966) 

The  Secretary  of  the  Interior  exercises  discretion 
in  determining  whether  or  not  acquired  lands 
under  his  jurisdiction  should  be  leased  for  oil 
and  gas  purposes  and,    if  they  are  to  be  leased, 
under  what  terms  they  may  be  leased,    and  where 
it  is  determined  by  the  Bureau  of  Reclamation 
that  lands  under  its  administrative  jurisdiction 
should  not  be  leased  except  upon  terms  which  it 
finds  to  be  consistent  with  the  purposes  for 
which  the  lands  are  administered,    in  the 

absence  of  a  showing  that  there  is  no  reason- 
able basis  for  those  terms,    an  oil  and  gas  lease 

for  such  lands  will  be  issued  only  upon  the 

acceptance  of  the  specified  terms  by  the  lease 
offeror. 

Duncan  Miller,    A-30534  (June  16,    1966) 

An  offer  for  an  acquired  lands  oil  and  gas  lease 
covering  land  which  has  not  been  surveyed 
under  the  rectangular  system  of  public  land 
surveys  must  be  rejected  where  the  offer 
does  not  describe  the  land  by  metes  and 
bounds,    giving  courses  and  distances  and  a 
tie  to  a  public  land  survey  corner, 

Hugo  H.   Pyes,  A-30541  (June  9,    1966) 

Oil  and  gas  lease  offers  for  acquired  lands  which 
were  filed  before  the  amendment  of  the 

Mineral  Leasing  Act  by  the  act  of  September  2, 
1960,  and  which  are  still  pending  are  subject 
to  the  act  of  September  2,    1960,  and  offerors 
thereunder  are  properly  required  to  consent 
to  leases  subject  to  the  terms  of  the  act  of 

September  2,   1960. 

Duncan  Miller,  A-30610  (Oct.   24,    1966) 
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One  who  filed  oil  and  gas  lease  offers  for  ac- 
quired lands  before  the  amendment  of  the 

Mineral  Leasing  Act  of  1920  by  the  Mineral 

Leasing  Act  Revision  of  1960  is  properly  re- 
quired to  execute  new  offers  embodying  changes 

in  lease  terms  effected  by  the  1960  act. 

Duncan  Miller,  A-30735  (Nov.    16,    1966) 

Where  an  oil  and  gas  lease  application  for  ac- 
quired land  is  filed  prior  to  the  issuance  of 

any  regulations  pertaining  to  the  leasing  of 
minerals  in    acquired  lands,    an  allegation  that 

the  application  did  not  comply  with  the   regula- 
tions as  to  land  description  is  not  a  proper 

basis  for  depriving  the  first  qualified  applicant 
of  his  statutory  preference  right  and  for  can- 

celing a  lease  issued  to  him. 

Duncan  Miller.   A-30600  (Dec.    1,    1966) 

Where  an  acquired  lands  oil  and  gas  lease  offer 
filed  on  a  drawing  entry  card  in  a  simultaneous 

filing  procedure  contains;  the  name  of  an  addi- 
tional party  in  interest,   the  applicant  and  the 

other  interested  party  are  not  qualified  offerors 
if  they  fail  to  submit  a  statement  showing  the 
extent  of  their    interests  in  the  lease  and  a  copy 
or  explanation  of  the  agreement  between  them 

within  the  time  required  by  the  Department's 
regulations  and  the  offer  is  properly  rejected 

even  though  thereafter  they  file  such  informa- 
tion. 

Stephen  J.   Hlincik  et  al.  ,   A-30652  (Jan.    18,    1967) 

A  noncompetitive  oil  and  gas  lease  offer  for  a 
tract  of  acquired  land  lying  outside  the  area 
of  the  public  land  survey  is  properly  rejected 
where  the  description  of  the  land  in  the  lease 
offer,  although  consistent  with  the  description 
in  the  deed  of  conveyance  to  the  United  States, 
does  not  include  the  courses  and  distances 
between  angle  points  along  the  meanders  of  a 
river  which  forms  a  portion  of  the  boundary  of 
the  tract  applied  for. 

J.   W.    McTiernan,   A-30645  (Feb.    14,    1967) 

An  oil  and  gas  lease  offer  does  not  contain  a  de- 
fective description  because  it  does  not  exclude 

a  right-of-way  within  the  land  applied  for, 
since  the  Department  has  never  required  the 
rejection  of  a  lease  offer  merely  because  it 
described  land  that  was  not  available  for 

leasing  so  long  as  rental  has  been  remitted  for 
all  the  land  described  without  any  diminution 

for  the  land  in  the  right-of-way. 

OIL  AND  GAS  LEASES— Cont  inued 

ACQUIRED  LANDS  LEASES   — Continued 

An  acquired  lands  oil  and  gas  lease  offer  is  not 
defective  merely  because  it  fails  to  describe 
all  the  land  in  a  tract  available  for  leasing. 

Arthur  E.    Meinhart,   Irwin  Rubonstein,   A -3066 5 
(Mar.    30,    1967) 

Where  jurisdiction  over  oil  and  gas  deposits  in 
land  acquired  by  the  United  States  for  military 
purposes  has  been  transferred  by  the  Depart- 

ment of  the  Army  to  the  Secretary  of  the 
Interior    and  the  land  is  later  declared  surplus 
pursuant  to  the  provisions  of  the  Federal 
Property  and  Administrative  Services  Act  of 
June  30,    1949,    such  oil  and     gas  deposits  are 
not  subject  to  leasing  under  the  Mineral  Leasing 
Act  for  Acquired  Lands  because  that  act  ex- 

cludes from  leasing  oil  and  gas  deposits  in  lands 
reported  as  surplus. 

Where  the  Secretary  has  agreed  to  a  plan  to  re- 
move possible  objections  to  the  authority  of  the 

General  Services  Administration  to  sell  certain 

oil  and  gas  deposits  and  the  deposits  are  dis- 
posed in  accordance  with  the  plan,    it  is  within 

his  discretionary  authority  to  reject  offers  to 
lease  the  deposits  under  the  Mineral  Leasing 
Act  for  Acquired  Lands,    whether  or  not  the 
sale  was  legally  proper. 

The  Secretary  may  in  the  exercise  of  his  dis- 
cretionary authority  reject  noncompetitive 

offers  to  lease  oil  and  gas  deposits  in  acquired 
lands  if  he  determines  that  leasing  would  be 
detrimental  to  the  public  interest  without  re- 

gard to  the  propriety  of  the  disposition  of  the 
deposits  under  another  statute. 

Elgin  A.    McKenna,    Executrix,    Estate  of  P.    A. 
McKenna,    A-30580  (May  12,    1967)      74  I.  D.   133 

Where  land  was  conveyed  to  the  United  States 
under  a  deed  wherein  the  grantor  reserved 
all  minerals,    together  with  the  right  to  mine, 
drill,    remove  and  operate  for  such  minerals 
"until  November  4,    196  5,"  with  the  express 
provision  that  if  the  reserved  right  to  mine 

etc.    "is  not  being  exercised  on  November  4, 
1965,    then  and  upon  said  November  4,    1965, 
the  said  coal,    oil,    gas  and  minerals,   and  all 
rights  thereunder  shall  become  property  of 

the  Grantee,"  and  the  right  was  not  exercised 
on  that  date,    title  to  the  minerals  vested  in 
the  United  States  on  the  prescribed  day,    and 
an  acquired  lands  oil  and  gas  lease  offer  filed 
the  same  day  was  properly  accepted  for  con- 

sideration by  the  land  office. 

Jacob  N.    Wasserman,  A-30767  (June  14,    1967) 
74  I.  D.    173 
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Where  land  was  conveyed  to  the  United  States 
under  a  deed  in  which  the  grantor  reserved 
oil  and  gas  rights  in  the  conveyed  land  "for 
a  primary  period  ending  June  30,    1965,"  title 
to  the  oil  and  gas  deposits  in  such  land  did 
not  vest  in  the  United  States  until  July  1,    1965, 
and  an  acquired  lands  oil  and  gas  lease  offer 
filedfor  the  landof  June  30,    1965,    is  properly 
rejected  as  prematurely  filed. 

Curtis  E.   Thompson,  A-30743  (June  14,    1967) 
74  I.  D.    168 

Former  departmental  regulation  43  CFR  1 92.  43(b), 
which  prescribed  the  manner  in  which  expired  , 
canceled,   relinquished  and  terminated  oil  and 
gas  leases  should  be  listed  for  further  leasing, 
did  not  require  a  land  office  to  describe  listed 
acquired  lands  in  the  same  manner  as  a  lease 
offeror  in  describing  the  same  lands  in  his 

offer,  and  where  a  portion  of  a  section  of  ac- 
quired land  the  external  limits  of  which  section 

were  surveyed  under  the  public  land  survey 

system  was  described  in  a  list  of  available 
lands  by  section  number,   excluding  a  tract 
which  was  not  surveyed  as  a  legal  subdivision 
of  the  section  and  which  was  not  described  by 
metes  and  bounds  but  only  by  a  designation 
given  in  a  private  survey  of  the  tract,   the 
posting  was  not  deficient  so  as  to  make  the 
land  unavailable  for  leasing. 

Geraldine  H.    Rubenstein,   A-30765  (Oct.    26,  1967) 74  I.  D.  357 

An  acquired  lands  oil  and  gas  lease  offer  filed 

July  1,  1966,   is  properly  rejected  as  being  pre- 
maturely filed,   where  oil  and  gas  rights  in  the 

acquired  lands  Avere  reserved  in  the  grantor 

"for  a  primary  period  ending  July  1,  1966,  "as 
that  provision  is  interpreted  as  reserving  those 
rights  in  the  grantor  until  the  last  moment  of 
July  1,  1966,  with  title  vesting  in  the  United 
States  the  first  moment  of  July  2,  1966. 

Ethel  C.    Radzewicz  et  al.  ,   A-30866  (Jan.  29,  1968) 

An  acquired  lands  oil  and  gas  lease  offer  is  prop- 
erly rejected  where  the  administering  Federal 

agency  has  not  given  consent  to  issuing  a  lease 
because  cf  uncertainty  as  to  title  to  the  lands 
and  its  jurisdiction  over  the  lands. 

Oil  and  gas  lease  offers  for  public  or  acquired 
lands  which  have  been  held  by  the  Bureau  of 
Land  Management  to  be  subject  to  rejection 
because  of  possible  application  of  a  ruling  by 

the  Solicitor  General  on  title  to  similar  lands, 
the  correctness  of  which  is  not    disputed  by  the 

OIL  AND  GAS  LEASES—Cont inued 

ACQUIRED  LANDS  LEASES   — Continued 

offerors,    will  not  be  suspended  to  await  the 
indefinite  eventuality  of  any  possible  change  o 
overruling  of  the  Solicitor  General's  opinion. 

The  California  Company  et  al. 
(Mar.    25,    1969) 

An  oil  and  gas  lease  offer  is  properly  rejected 

where  the  land  applied  for  consists  of  accre- 
tion to  land  acquired  by  and  under  the  juris- 

diction of  the  Department  of  the  Army  and 
that  Department  does  not  consent  to  the 
issuance  of  a  lease  on  the  accreted  lands  be- 

cause of  its  uncertainty  as  to  whether  title 
to  the  lands  is  in  the  United  States  or  the 
State  of  Louisiana. 

William  W.    Qgden,    A-29775  (Mar.    25,    1969) 

An  oil  and  gas  lease  offer  is  properly  rejected  for 
land  under  the  jurisdiction  of  the  Department  of 
the  Army  if  that  Department  does  not  consent  to 
the  issuance  of  a  lease. 

William  W.   Qgden,   A-29976  (Mar.   25.    1969) 

An  applicant  for  a  noncompetitive  lease  of  acquired 
lands  administered  by  the  Forest  Service  is  prop, 

erly     required  to  file  written  consent  to  a  stipula- 
tion imposed  by  that  agency  as  a  condition  prece- 
dent to  issuance  of  the  lease,    or  face  rejection  of 

his  offer;  if  he  wishes  modification  of  the  stipula- 
tion,   the  burden  is  on  him  to  obtain  it  from  the 

Forest  Service,    and  time  will  be  given  him  to 
seek  such  modification. 

Max  Barash  fa  Philip  P.    Marenberg,    A-31057 
(Nov.    18,    1969) 

Acquired  lands  oil  and  gas  lease     offers  are  properlj 
rejected  where  the  administering  Federal  agency 
has  not  given  consent  to  issuing  a  lease  because 
of  uncertainty  as  to  title  to  the  lands  involved. 

Carolyn  C.    Stockmeyer.    Individually  and   as 
Executrix  of    the  Succession  of   Edwin  W.    Stockmeyer 

1    IBLA  87    (Oct.    30,   1970)  "  — 

An  applicant  for  an  acquired  lands  oil  and  gas  lease 
must  execute  any  special  stipulations  required 

by  the  agency  administering  the  lands  as  a  condi- 
tion to  the  issuance  of  the  lease;  the  applicant, 

rather  than  this  Department,   must  seek  any 
modification  or  clarification  of  the  stipulations 
from  the  agency. 

Duncan  Miller.   1  IBLA  266      (Feb.    9,    1971) 
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An  acquired  lands  oil  and  gas  lease  offer  filed 

July  1,  1966,  is  properly  rejected  as  being  pre- 
maturely filed,  where  oil  and  gas  rights  in  the 

acquired  lands  were  reserved  in  the  grantor  "for 

a  primary  period  ending  July  1,  1966,  "  as  that 
provision  is  interpreted  as  reserving  those 

rights  in  the  grantor  until  the  last  moment  of 

July  1,  1966.  with  title  vesting  in  the  United 

States  the  first  moment  of  July  2.  1 966. 

Ceorgette  B.  Lee,  I  IBLA  263   (Feb.  15,  1971) 

The  rejection  of  an  acquired  lands  oil  and  gas 
lease  offer  will  be  affirmed  where  the  deed 
to  the  United  States  reserves  minerals  to 

the  grantor  county  and  the  appellant  makes 

only  general,  unsupported  assertions  that 
the  county  lacked  authority  to  reserve 
the  minerals. 

J.  W.  McTlernan,  3  IBLA  19   (July  15,  1971) 

Where  the  mineral  interest  of  the  United 

StateB  in  lands  described  in  a  noncom- 
petitive oil  and  gas  lease  offer  for 

acquired  lands  proves  to  be  larger  or 
smaller  than  the  Interest  stated,  the 

rentals  payable  by  the  lessee  shall  be 
Increased  or  decreased  proportionately. 
If  the  federal  mineral  interest  is 

larger  than  the  stated  interest  and  the 
advance  rental  is  deficient  by  more  than 
10  percent,  the  lease  will  not  issue. 
However,  if  the  deficiency  is  remedied 
by  payment  of  the  additional  rental  and 
no  offers  are  filed  in  the  interim,  the 

offer  earns  priority  from  the  date  the 
deficiency  is  remedied. 

Irwin  Rubensteln,  3  IBLA  250   (Sept.  21,  1971) 

Where  Jurisdiction  over  oil  and  gas  deposits 
In  lands  acquired  by  the  United  States 
has  been  transferred  to  the  Secretary  of 
the  Interior,  and  the  land  is  later 

declared  surplus  pursuant  to  the  provi- 
sions of  the  Federal  Property  and  Adminis- 

trative Services  Act  of  1949,  such  oil 

and  gas  deposits  are  not  subject  to  leasing 
under  the  Mineral  Leasing  Act  for  Acquired 
Lands  because  that  Act  excludes  from 
leasing  oil  and  gas  deposits  in  lands 
reported  as  surplus. 

Robert  P.  Ryan,  Robert  Dooley,  Judl th  Walker, 
4  IBLA  181  (Dec.  23,  1971) 

Where  during  the  pendency  of  an  acquired  lands  oil 
and  gas  lease  offer,  the  lands  in  Issue,  including. 
all  minerals  therein,  are  conveyed  out  of  federal 

ownership,  the  jurisdiction  of  the  Department 
ceases  over  the  mineral  deposits  therein  and  the 
offer  must  be  rejected. 

Frederick  C.  Kuhner,  4  TBLA  185  (Dec.  27,  1971) 

OIL  AND  GAS  LEASES— Cont  inued 
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An  acquired  lands  lease  offer  filed  for  land 

leasable  only  under  the  Mineral  Leasing  Act 
of  1920,  as  amended,  must  be  rejected. 

Leroy  Catlln.  4  IBLA  272  (Jan.  21,  1972) 

Where  an  offeror  for  an  oil  and  gas  lease  seeks 
to  avail  himself  of  a  provision  of  a  regula- 

tion which  permits  him  to  describe  lands  by 

"acquisition  tract  number,"  and  where  that 
terra  has  not  been  defined,  he  will  not  be 
held  to  have  lost  his  statutory  preference 

right  for  failure  to  comply  with  the  regu- 
lation if  the  numbers  given  may  reasonably 

be  regarded  as  "acquisition  tract  numbers'1 and  the  description  thereby  afforded  is 
accurate  for  the  purpose. 

Arthur  E.  Melnhart,  Irwin  Rubensteln,  Appellants 
Pan  American  Petroleum  Corp.,  Appellee.  5  IBLA 
345  (Apr.  18,  1972) 

An  .vplirant  for  an  acquired  lands  ell  and  gas 
lease  rr-.ist  execute  any  special  stipulations 
r.quired  by  the  agency  administering  the  land 
as  a  condition  precedent  to  the  Issuance  of 
the  lease.   The  applicant,  rather  than  this 
Department,  must  seek  j>iy  modification  or 
qualification  of  the  stipulation  from  such agency. 

Duncan  Miller.  5  IBLA  364  (Apr.  19,  1972) 

The  subdivision  of  acquired  lands  of 
the  United  States  into  a  rectangular 

system  having  aliquot  parts  similar  to 
those  employed  In  the  public  land  surveys 
does  not  make  the  lands  so  desicnated 

"surveyed"  within  the  ambit  of  the  reg- 
ulations under  the  Mineral  Leasing  Act 

for  Acquired  Lands  when  the  plat  of  the 
survey  has  not  been  approved  by  the 
Director,  Bureau  of  Land  Management. 

Arthur  E.  Melnhart,  Irwin  Rubensteln,  Appel- 
lants, Bruce  Anderson,  Appellee,  6  IBLA  39 

(May  12,  1972) 

Although  statute  requires  the  consent  of 

the  agency  administering  the  surface  of 
acquired  federal  lands  and  an  applicant 
for  an  oil  and  gas  lease  must  execute  any 
special  stipulations  required  by  such  agency 
as  a  condition  to  the  issuance  of  the  lease, 

where  an  oil  and  gas  lease  offer  is  made  for 

available  public  lands  which  have  been  with- 
drawn the  determination  to  lease  or  not  to 

lease  Is  properly  made  by  the  Department  of 
the  Interior  and  it  may  adopt  and  Incorporate 
special  stipulations  proposed  by  the  agency 

administering  the  surface  and  require  the 
offeror  to  agree  thereto,  or  It  may  decline 
to  adopt  any  such  proposed  stipulations  and 
issue  the  lease  without  them.  Proposed 

special  lease  stipulations  must  be  sup- 
ported by  valid  reasons  which  will  be 

weighed  by  this  Department  with  due  regard 
for  the  public  interest. 

Duncan  Miller,  6  IBLA  216  (June  22,  1972) 

79  I.D.  416 
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Where  a  water  users'  association  was — under  a  1940 
contract  between  the  United  States  and  the  associa- 

tion transferring  care,  operation,  and  maintenance 
of  a  reclamation  project  to  the  association— enti- 

tled to  make,  subject  to  the  approval  of  the  Secre- 
tary of  the  Interior,  oil  and  gas  leases  on  lands 

specially  acquired  for  the  project  and  to  be  credit- 
ed with  the  revenues  therefrom  in  conformity  with 

subsection  1  of  section  4  of  the  Act  of  December  5, 
1924  <43  U.S.C.  5  501),  Congress  did  not  intend,  in 
enacting  the  Mineral  Leasing  Act  for  Acquired  Lands 
of  August  7,  1947  (30  U.S.C.  351),  to  take  such 
rights  away  from  the  association. 

Strawberry  Valley  Project.  Utah.  M- 3686 3 

(Aug.  8,  1972)  7o  »  n   511 

Where  approval  is  sought  for  partial  assignment  of  an 
acquired  lands  oil  and  gas  lease  of  less  than  a 
quarter  -  quarter  section,  the  assignment  is  of  less 
than  a  legal  subdivision  under  43  CFR  3106.3-2  (1972) 
and  there  must  be  clear  and  convincing  evidence  of 

the  necessity  thereof  or  approval  is  properly  re- 
fused . 

Dictum:  Where  a  communitization  agreement  approved  by 
the  Geological  Survey  segregates  an  uncommunitized 

parcel  of  less  than  a  quarter-quarter  section,  the 
required  necessity  for  an  assignment  of  the  parcel 
under  43  CFR  3196.3-2  (1972)  would  be  established. 

James  P.  Witaer.  7  IBLA  366  (Sept.  29,  1972) 

An  application  for  an  acquired  lands  oil 
and  gas  lease  must  be  rejected  Where  the 
land  is  set  apart  for  military  or  naval 
purposes  and  expressly  excluded  from 
leasing  under  the  Mineral  Leasing  Act 
for  Acquired  Lands,  30  U.S.C.  i    352 
(1970). 

The  consent  of  the  United  States  Army  Corps 

of  Engineers  is  required  for  leasing 
acquired  lands  under  its  jurisdiction  for 
civil  purposes.  The  Departmental  decisions 

of  March  25,  1969,  captioned  "William  W. 

Ogden,"  A-29775  and  A-29976,  are  prece- 
dents for  this  application  of  the  Mineral 

Leasing  Act  for  Acquired  Lands.  However, 
those  decisions  do  not  support  any  impli- 

cation that  lands  set  apart  for  military 
or  naval  purposes  may  be  leased  under  the 
authority  of  that  Act,  as  such  lands  are 
excluded  from  the  Act,  regardless  of  the 
question  of  consent. 

If  acquired  lands  excepted  from  the  oper- 
ation of  the  Mineral  Leasing  Act  for 

Acquired  Lands  are  threatened  by  drain- 
age, there  is  implied  authority  in  the 

executive  branch  of  the  Government  to 

take  measures  to  protect  its  Interests. 

Mobil  Oil  Corp..  10  IBLA  7  (Feb.  20,  1973) 

The  subdivision  of  acquired  lands  of  the  United 
States  into  a  rectangular  system  having  aliquot 
parts  similar  to  those  employed  in  the  public 
land  surveys  does  not  make  the  lands  so 

designated  "surveyed"  within  the  ambit  of  the 
regulations  under  the  Mineral  Leasing  Act  for 

acquired  Lands  when  the  plat  of  the  survey  has 
not  been  approved  by  the  Director,  Bureau  of 
Land  Management. 

Arthur  E.  Meinhart,  Irwin  Rubenstein,  Appellant? 
Homer  Lynn,  Appellee,  11  IBLA  129  (June  7,  197T 

The  regulatory  requirement  that  an  acquired 
lands  oil  and  gas  lease  offer  must  be 

accompanied  by  a  ptifeiwnt  showing  the 

extent  ot  the  offeror's  ownership  of  the 
operating  rights  to  the  fractional  mineral 
interest  not  owned  by  the  United  States 
in  each  tract  covered  by  the  offer  to  lease 
is  satisfied  by  a  statement  to  the  effect 
that  the  offeror  does  not  own  an  oil  and 
gas  lease  on  any  part  of  the  lands  in 

question. 

Arthur  E.  Meinhart, Irwin  Rubenstein,  11  IBLA  139 
(June  12,  1973)  80  I.D.  395 

An  applicant  for  an  acquired  lands  oil  and 

gas  lease  must  execute  any  special  stip- 
ulations required  by  the  agency  admin- 
istering the  land  as  a  condition  prece- 

dent to  the  Issuance  of  the  lease,  even 
though  the  Bureau  of  Land  Management 
failed  to  indicate  in  its  notice  to  the 

public  regarding  a  simultaneous  oil  and 
gas  lease  drawing  that  the  land  for 
which  the  application  was  filed  was 
subject  to  such  stipulations. 

0.  C.  Wglch,  11  IBLA  163  (June  14,  1973) 

Offers  for  oil  and  gas  leases  under  the 

Mineral  Leasing  Act  for  Acquired  Lands  may 
properly  be  rejected  where  there  is  uncer- 

tainty regarding  the  title  to  the  oil  and 

gas  deposits. 

J.  W.  McTlernan.  11  IBLA  284  (June  27,  1973) 

Where  an  oil  and  gas  lease  offer  is  rejected 
because  the  subject  acquired  land  is 
Included  within  an  agricultural  research 
area,  but  the  acquiring  agency  subsequently 
consents  to  Issuance  of  the  lease  subject 

to  a  stipulation  forbidding  surface  occu- 
pancy of  the  land  by  the  lessee,  as 

requested  by  the  offeror,  the  case  will 
be  remanded  for  Issuance  of  the  lease 

with  the  Inclusion  of  the  stipulation,  all 
else  being  regular. 

M.  R.  Dlggs.  Jr..  12  IBLA  187  (July  16,  1973) 

Although  the  Mineral  Leasing  Act  for  Acquired  Lands, 

30  U.S.C.  SI  351-359  (1970),  requires  the  consent 
of  the  agency  administering  the  surface  of  acquired 

federal  lands  and  compliance  by  an  oil  and  gas  of- 
feror with  any  special  stipulations  required  by 

such  an  agency  as  a  condition  to  the  issuance  of 
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the  lease,  where  an  oil  and  gas  lease  offer  i»  made 

for  available  public  lands,  which  have  been  with- 
drawn, the  determination  to  lease  or  not  to  lease 

is  properly  made  by  the  Department  of  the  Interior. 
It  may  adopt  and  incorporate  special  stipulations 
proposed  by  the  agency  administering  the  surface 
and  require  the  offeror  to  agree  thereto,  or  it  may 

decline  to  adopt  any  such  proposed  stipulations  and 
issue  the  lease  without  them.   Proposed  special 

lease  stipulations  must  be  supported  by  valid  rea- 
sons which  will  be  weighed  by  this  Department  with 

due  regard  for  the  public  interest. 

Georpe  A.  Breene,  13  IBLA  53  (Sept.  13,  1973) 

An  acquired  lands  oil  and  gas  lease  offer  for  lands 
set  aside  for  military  or  naval  purposes  must 
be  rejected,  as  such  lands  are  expressly  excluded 
from  leasing  under  the  Mineral  Leasing  Act  for 
Acquired  Lands,  30  U.S.C.  §  352  (1970). 

J.  W.  McTiernan,  14  IBLA  369  (Feb.  21,  1974) 

An  applicant  asserting  a  claim  to  receive 
the  benefits  of  an  Act  of  Congress  has 
the  burden  of  presenting  sufficient 
evidence  of  his  entitlement  to  such 
benefits.   An  appellant  cannot  impose 
on  the  Department,  with  a  view  to 

establishing  the  viability  of  appel- 
lant's acquired  lands  oil  and  gas 

lease  offer,  the  burden  of  searching 

county  records  in  an  endeavor  to 
ascertain  the  full  chain  of  title 

to  oil  and  gas  interests,  which 
appellant  asserts  were  acquired  by 
the  United  States. 

Where  there  exists  uncertainty  regarding 
title  to  deposits  of  oil  and  gas,  offer 
to  lease  made  pursuant  to  the  Mineral 
Leasing  Act  for  Acquired  Lands  properly 
may  be  rejected. 

! 

Inc.,  15  IBLA  266 Gas  Producing  Enterprises, 

(Apr.  18,  1974) 

Where  an  oil  and  gas  lease  offer  for  acquired  land 

is  rejected  by  the  Bureau  of  Land  Management  because 
the  agency  having  surface  jurisdiction  withholds 
consent  to  lease,  but  that  agency  subsequently  consents 
to  issuance  of  the  lease  with  protective  stipulations, 
the  case  will  be  remanded  by  the  Board  of  Land  Appeals 
to  the  Bureau  for  further  consideration. 

Sherrie  R.  Strange,  15  IBLA  278  (Apr.  30,  1974) 
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A  noncompetitive  oil  and  gas  lease  offer  to 

lease  acquired  lands  surveyed  under  the 
public  land  surveys  must  be  rejected  where 
it  describes  the  land  applied  for  as  river 
bottoms  within  certain  surveyed  sections 
because  the  description  cannot  be  conformed 
to  the  public  land  surveys  and  the  offeror 
failed  to  describe  the  stream  boundaries  by 

metes  and  bounds,  giving  courses  and  dis- 
tances between  the  successive  angle  points 

with  a  tie  to  a  public  land  survey  corner. 

James  R.  Nicholson.  16  IBLA  258  (July  25,  1974) 

Where  the  United  States  owns  100  percent  of  the 
gas  and  50  percent  of  the  oil  in  a  tract  of 
acquired  land,  rental  for  an  oil  and  gas  lease 

on  such  land  will  be  based  on  the  larger  frac- 
tional interest  owned  by  the  United  States, 

and  not  on  an  average  of  the  separate  frac- 
tional interests. 

Duncan  Miller,  17  IBLA  128  (Sept.  12,  1974) 

81  I.D.  530 
The  requirement  that  an  applicant  for  a  non- 

competitive oil  and  gas  lease  offer,  where 
the  United  States  owns  only  a  50  percent 
mineral  interest  in  the  land,  accompany  the 
offer  with  a  statement  showing  the  extent 

of  the  offeror' 8  ownership  of  the  operating 
rights  in  the  fractional  mineral  interest 
not  owned  by  the  United  States  is  mandatory. 
Where  their  statement  does  not  accompany 
the  offer,  it  must  be  rejected  without 
priority.   But  priority  will  be  granted  from 
the  time  the  required  statement  is  filed. 

Michigan  Wisconsin  Pipe  Line  Co..  17  IBLA  282 
(Sept.  27,  1974) 

An  acquired  lands  lease  offer  for  land  in  which  the 
United  States  owns  only  a  fractional  mineral 
interest  is  defective  and  subject  to  rejection 
when  the  applicant  fails  to  accompany  his  offer 
with  the  statement  required  by  the  regulations 

showing  the  extent  of  his  ownership  of  operat- 
ing rights  to  the  fractional  mineral  interest 

not  owned  by  the  United  States.   Under  the  regu- 
lar or  "over-the-counter"  filing  procedure, 

however,  if  the  offeror  submits  his  statement 
of  operating  rights  with  his  appeal,  the  defect 
may  be  considered  cured  with  priority  of  filing 
as  of  that  time. 

James  H.  Scott.  18  IBLA  55  (Nov.  19,  1974) 

An  oil  and  gas  lease  offer  which  is  not  accompanied 

by  a  statement  showing  the  extent  of  the  offeror's ownership  of  the  operating  rights  to  the  fractional 
mineral  interest  not  owned  by  the  United  States 

is  properly  rejected. 

John  R.  Anderson,  15  IBLA  286  (May  6,  1974) 

ACREAGE  LIMITATIONS 

Lands  in  Alaska  made  available  to  the  filing  of 

oil  and  gas  lease  offers  in  a  special  simulta- 
neous filing  with  a  drawing  to  determine  who 

shall  be  entitled  to  a  lease  are  not  chargeable 
to  an  offeror  under  the  acreage  limitations  of 
the  Mineral  Leasing  Act  until  his  offer  has  been 
successfully  drawn. 

Shell  Oil  Company.  A-30575  (Oct.   31,   1966) 
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OIL  AND  GAS  LEASES — Continued 

ACREAGE  LIMITATIONS — Continued 

Where  a  horizontal  segregation  of  a  Federal  oil 
and  gas  lease  into  two  leases  has  been  effected 
upon  unitization  of  less  than  all  formations, 
one  lease  covering  the  unitized  formations  and 
the  other  covering  nonunitized  formations,  the 
exception  from  acreage  chargeability  provided 
for  in  section  17(j)  of  the  Mineral  Leasing  Act, 
as  amended,  is  applicable  to  the  entire  vertical 
extent  of  the  particular  tract  containing  the 
unitized  formations,  whether  or  not  the  whole 
or  a  part  of  the  leased  premises,  so  long  as 
the  entire  vertical  extent  of  the  tract  is  under 

one  (sole  or  common)  ownership. 

The  Segregative  Effect  Upon  a  Federal  Oil  and 
Gas  Lease  of  a  Partial  Unitization  Embracing 
Less  Than  all  Formations,   Horizons  or  Strata, 
or  Limited  to  a  Particular  Depth.  Interval  or 
Zone  Within  the  Exterior  Boundaries  of  the  Lease, 
M-36776  (May  7,   1969) 

OIL  AND  GAS  LEASES— Continued 

APPLICATIONS — Continued 

Where  an  offer  to  lease  lands  for  oil  and  gas 
cannot  be  accepted  because  the  lands,  at  the 
time  of  the  filing  of  the  offer,  are  not 
available  for  leasing,  the  offer  will  be 
rejected  and  may  not  be  held  in  suspense 
until  the  land  may  become  available  for such  leasing. 

M.  F.  Trask.  4  IBLA  252  (Jan.  13,  1972) 

An  application  for  an  oil  and  gas  lease  is  properly 

rejected  where  the  rental  payment  is  deficient  by 
more  than  ten  percent  of  the  rental  required  for 
the  land  as  literally  described,  notwithstanding 
the  fact  that  the  land  erroneously  included  in 

the  application  was  not  available  for  leasing. 

Mountain  Fuel  Supply  Co. 
1973) 

13  IBLA  85  (Sept.  21, 

Under  section  21  of  the  Mineral  Leasing  Act  of  1920, 

as  amended,  a  person,  association,  or  corpora- 
tion may  take  and  hold  directly  only  one  oil  shale 

lease,  which  shall  not  exceed  5,120  acres.   If  that 
lease  should  expire  or  terminate  for  any  reason, 
or  be  transferred,  the  lessee  would  not,  on  account 
of  the  issuance  of  the  prior  lease,  be  barred  from 
acquiring  another  oil  shale  lease. 

Sections  21  and  27(e)(1)  of  the  Mineral  Leasing  Act  of 
1920,  as  amended,  must  be  read  together,  and  when 
so  construed,  they  permit  a  person,  association,  or 

corporation  to  take,  hold,  own,  or  control  Indirect 
Interests  in  oil  shale  leases  as  a  member  each 

holding  an  oil  shale  lease,  if  those  interests, 

together  with  acreage  directly  held,  owned,  or 
controlled  under  an  oil  shale  lease,  do  not  exceed 

in  the  aggregate  5,120  acres. 

Under  the  excepting  clause  of  section  27(e)(1)  of  the 
Mineral  Leasing  Act  of  1920,  as  amended,  where  a 
person  is  the  beneficial  owner  of  10  percent  or  less 
of  the  stock  or  other  Instruments  of  ownership  or 
control  of  an  association  or  corporation  holding 

an  oil  shale  lease,  that  Indirect  interest  would  not 

be  chargeable  against  his  aggregate  allowable  oil 
ahale  lease  acreage  of  5,120  acres. 

Limitations  on  Oil  Shale  Lease  Holdings,  M-36843 
(Nov.  12,  1971) 

Generally 

An  oil  and  gas  lease  offer  which  is  subject  to 
rejection  as  to  lands  within  a  national  forest 
because  of  the  offeror's  failure  to  consent  to 
special  stipulations   required  by  the  Forest 
Service  as  a  prerequisite  to  approving  the 
issuance  of  a  lease  pursuant  to  the  offer  is 
not  subject  to  rejection  for  that  reason  as  to 
lands  which  are  not  within  the  national  forest 

and  for  which  the  stipulations  are  not  re- 

quired. 
H.   E.   Shillander,    A-30279  (Jan.    26,    1965) 

When  an  oil  and  gas  lease  offer  is  filed  and  six 

subsequent  copies  are  then  filed  and  the  sub- 
sequent copies  indicate  that  the  offeror  is  the 

sole  party  in  interest  and  omit  language  in  the 

first  copy  of  the  offer  which  creates  an  ambigu- 
ity as  to  whether  the  offeror  is  the  sole  party 

in  interest,   the  copies  filed  are  not  copies  of 
the  initial  offer  and  the  application  is  defective 
for  failure  to  file  seven  identical  applications. 

Charles  J.    Babington,   A-30064  (Mar.    5,    1965) 

APPLICATIONS 

Where  an  applicant  is  to  be  deprived  of  a  statutory 
right  because  of  his  failure  to  comply  with  the 
requirements  of  a  regulation,    that  regulation 
should  be  so  clearly  set  forth  that  there  is  no 
reasonable  basis  for  noncompliance. 

Where  an  oil  and  gas  lease  offer  is   rejected  as  de- 
fective but  the  joint  offerors  are  informed  that 

they  can  file  a  new  offer  without  loss  of  priority 
or  appeal  and  they  elect  to  file  a  new  offer,    the 
new  offer  is  subordinate  in  priority  to  an  inter- 

vening offer  filed  after  their  original  offer  was 
filed  in  the  absence  of  any  regulation  or  other 
authority  permitting  the  new  offer  to  be  filed 
without  loss  of  priority. 

Raymond  J.    Hansen,    A-30179  (Mar.    5,    1965) 

Georgette  B.  Lee  et  al.  ,  3  IBLA  272  (Sept.  30,  1971) Natalie  Z.   Shell  et  al.  ,    A-30486  (Dec.    29,    1965) 
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OIL  AND  GAS  LEASES— Continued 

APPLICATIONS  — Continued 

Generally  — Continued 

An  oil  and  gas  lease  offer  will  be  rejected  when 
the  land  applied  for  is  not  available  for  leasing 
because  it  is  at  the  time  of  application  included 
in  an  existing  lease. 

Eleanor  _S.    Avedisian,    A-30402  (May  14,    1965) 

Land  included  in  an  outstanding  oil  and  gas  lease 
is  not  available  for  leasing  to  others,    and  an 
application  filed  for  such  land  must  be  rejected 
whether  or  not  the  outstanding  le.ase  was  proper- 

ly issued. 

Duncan  Miller,    A-30434  (June  8,    1965) 

An  oil  and  gas  lease  offer  for  unsurveyed  land  in 
Alaska  which  has  been  rejected  by  the  Office 
of  Appeals  and  Hearings,    Bureau  of  Land 
Management,    because  of  an  inadequate  de- 

scription of  the  lands  applied  for  will  be  re- 
manded to  the  Bureau  for  further  action  when 

the  Bureau  has  modified  its  decision  rejecting 
an  offer  in  an  identical  case  and  both  cases 
partially  involve  the  same  land. 

Robert  Schulein,    Samuel  Gary, 

(July  9,    1965)   

A-30340 

A  protest  by  a  junior  offeror  in  a  drawing  of 
simultaneously  filed  oil  and  gas  lease  offers 
which  charges  disqualification  of  a  senior 
offeror  solely  because  the  spouse  of  the  senior 
offeror  also  filed  an-offer  in  the  same  drawing 
is  properly  dismissed  in  the  absence  of  any 
proof  that  either  spouse  was  not  acting  in  his 
own  behalf. 

Samuel  W.    Mcintosh,    A-30242  (Aug.    6,    1965) 

An  oil  and  gas  lessee  is  not  entitled  to  a  new 
lease  subsequent  to  the  expiration  of  his 
original  lease  because  an  oil  shale  patent  ap- 

plication filed"  shortly  after  his  original  lease 
commenced  may  have  hindered  his  develop- 

ment since  the  United  States  does  not  warrant 

title  to  oil  and  gas  deposits  when  it  issues  an 
oil  and  gas  lease  and  it  assumes  no  obligation 
to  defend  the  validity  of  the  lease  against  prior 
claims;  the  offer  leading  to  the  issuance  of  the 
original  lease  cannot  be  deemed  to  have  sur- 

vived or  revived  so  as  to  furnish  the 

basis  for  issuing  a  new  lease. 

Duncan  Miller,    A-30451   (Nov.    17,    1965) 

OIL  AND  GAS  LEASES — Con t inued 

APPLICATIONS  — Continued 

Generally.  — Continued 

An  offer  for  a  noncompetitive  oil  and  gas  lease 

is  properly  rejected  where  the  offeror  fails 
to  tender  the  full  first  year's  rental  with  his 
offer  and  the  amount  of  rental  tendered  is  de- 

ficient by  more  than  10  percent  of  the  proper 
amount  due,   and  where,    contrary  to  informa- 

tion shown  in  the  records  of  the  land  office, 

an  offeror  asserts  that  he  has  tendered  an  ade- 
quate amount  the  burden  is  upon  him  to  show 

to  the  satisfaction  of  the  Department  that  his 

offer  was  accompanied  by  an  adequate  rental 
remittance. 

The  validity  of  each  oil  and  gas  lease  offer  filed 
must  be  determined  upon  its  own  merits,   and 
a  deficiency  in  the  rental  remittance  filed 
with  one  lease  offer  cannot  be  cured  by  an 
excess  remittance  filed  with  another  offer. 

Chester  Carthel,   A-30496  (Mar.    10,    1966) 

An  oil  and  gas  lease  offer,   acceptable  when  it 
was  filed  prior  to  the  act  of  Sept.    2,    I960, 
will  not  be  considered  as  having  lost  its 
priority  of  filing,    even  though  a  lease  could 
not  be  issued  under  its  terms  after  that  act 
changed  the  terms  and  conditions  under  which 
leases  could  issue,    unless  and  until  the 
offeror  fails  to  consent  to  an  amendment  of 
lease  terms   required  by  notice  from  the  land 
office;  an     offeror  who  timely  filed  a  consent 
under  protest  and  then  challenged  the  re- 

quirement of  consenting  to  changes  in  the  lease 
terms  in  appeals  in  this  Department  and  then 
in  court  before  filing  an  unqualified  consent 
preserved  by  her  actions  the  priority  of  her offer. 

Richard  M.    Ferguson,    A-30493  (Mar.    14,    1966) 

A  protest  against  the  issuance  of  an  oil  and  gas 
lease  to  a  successful  offeror  by  an  unsuccess- 

ful offeror  in  a  simultaneous  filing  on  the 

ground  that  the  successful  offeror  did  not  ful- 
fill general  regulatory  requirements  as  to  dis- 

closure of  age  and  acreage  holdings  is  proper- 
ly dismissed  when  the  offeror  did  comply  with 

the  terms  set  forth  on  the  special  form  which 
was  required  by  a  special  regulation  to  be 
used  in  the  filing. 

John  J.    King,    A-30495  (Mar.    15,    1966) 

A  protest  against  issuance  of  oil  and  gas  leases  is 
properly  dismissed  where  charges  that  the  prior 
offerors  were  unqualified  are  not  adequately 
detailed  with  clarity,   not  supported  by  evidence, 
or  do  not  specify  the  violation  of  a  specific  law 
or  regulation. 
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OIL  AND  GAS  LEASES — Continued 

APPLICATIONS  — Continued 

Generally  — Continued 

It  is  improper  to  reject  a  junior  oil  and  gas 
lease  offer  on  the  ground  that  the  land  is  in- 

cluded in  an  outstanding  lease  issued  to  a  prior 
offeror  when  at  the  time  the  junior  offer  was 
filed  no  lease  had  yet  been  issued;  the  junior 
offer,  however,   is  properly  rejected  when  it 

appears  that  the  lease  was  properly  subsequent- 
ly issued. 

Duncan  Miller,  A-30570  (Aug.   3,    1966) 

Regulations  should  be  so  clear  that  there  is  no 

basis  for  an  oil  and  gas  lease  applicant's 
noncompliance  with  them  before  they  are  inter- 

preted so  as  to  deprive  him  of  a  statutory  pref- 
erence right  to  a  lease. 

A.   M.  Shaffer  et  al. ,  Betty  B.  Shaffer, 

A-30561..  A-30563  (Oct.    7,    1966)    73  I.*  D.  293 

Oil  and  gas  lease  offers  for  acquired  lands  which 
were  filed  before  the  amendment  of  the 

Mineral  Leasing  Act  by  the  act  of  September  2, 
1960,  and  which  are  still  pending  are  subject 
to  the  act  of  September  2,    1960,  and  offerors 
thereunder  are  properly  required  to  consent 
to  leases  subject  to  the  terms  of  the  act  of 
September  2,   1960. 

Duncan  Miller,  A-30610  (Oct.   24,    1966) 

OIL  AND  GAS  LEASES— Continued 

APPLICATIONS  — Continued 

Generally  — Continued 

One  who  files  a  defective  offer  for  an  oil  and  gas 
lease  cannot  claim  any  rights  based  upon  an 
earlier  application  for  the  same  land  when 
he  has  been  determined  to  have  no  rights 
under  the  earlier  application. 

Duncan  Miller,   A-^nRR3  (Nov.    22,    1966) 

Where  the  administering  agency  has  stated  twice 
that  it  does  not  desire  any  special  stipulations 

to  be  made  part  of  the  lease,  an  acquired  lands 

oil  and  gas  lease  will  not  be  voided  at  the  re- 
quest of  the  lessee  upon  his  bare  assertion  that 

the  utilization  of  the  land  would  require  them. 

Thomas  Connell,   A- 30656  (Jan.    19,    1967) 

An  act,  in  order  to  be  collusive,   must  result  from 
an  agreement,   scheme  or  plan  involving  more 
than  one  party,  and  the  fact  that  a  particular 
lease  assignment,   if  agreed  upon  by  the  parties 
to  the  assignment  prior  to  the  filing  of  the  lease 
offer  which  resulted  in  issuance  of  a  lease, 
would  have  demonstrated  collusion  in  the  filing 
of  the  offer  does  not  mean  that  the  same  trans- 

action shows  collusion  in  the  absence  of  evi- 
dence of  a  prior  agreement  between  the  parties 

to  the  assignment. 

John  V..  Steffens  et  al. ,  A-30601  (Jan.   26,   1967) 74  I.  D.   46 

One  who  filed  oil  and  gas  lease  offers  for  ac- 
quired lands  before  the  amendment  of  the 

Mineral  Leasing  Act  of  1920  by  the  Mineral 

Leasing  Act  Revision  of  1960  is  properly  re- 
quired to  execute  new  offers  embodying  changes 

in  lease  terms  effected  by  the  1960  act. 

Duncan  Miller,  A-30735  (Nov.    16.   1966) 

Where  an  appellant  fails  to  show  error  in  a  Bureau 
of  Land  Magement  decision  upholding  the  re- 

jection of  nis  oil  and  gas  lease  offer  in  part, 
and  no  error  appears,    the  decision  will  be 
affirmed. 

Duncan  Miller,  A-30716  (Mar.    30,    1967) 

It  is  proper  to  require  one  making  an  oil  and  gas 
lease  offer  to  consent  to  stipulations  required 
by  the  public  land  order  controlling  the  use  and 
disposition  of  the  land  applied  for  and  the 
applicant  will  not  be  heard  in  a  complaint 
against  the  terms  of  the  order  or  in  a  request 
that  the  order  be  changed  to  eliminate  the 
lands  applied  for. 

Duncan  Miller,   A-30713(Nov.   21,    1966) 

Land  included  in  an  outstanding  oil  and  gas  lease 
is  not  available  for  leasing  to  others,    and  an 

application  filed  for  such  land  must  be  re- 
jected whether  or  not  the  outstanding  lease 

was  properly  issued. 

Harold  H.   Sternberg,  A-30700  (May  25,    1967) 

An  oil  and  gas  lease  offer  for  acquired  lands 
made  available  for  filing  in  a  simultaneous 
filing  procedure  is  properly  rejected  when 
it  is  made  on  the  regular  lease  offer  form  and 
not  on  the  entry  card  required  in  a  simultaneous 
filing  procedure. 

Where  land  was  conveyed  to  the  United  States 
under  a  deed  in  which  the  grantor  reserved 

oil  and  gas  rights  in  the  conveyed  land  "for 
a  primary  period  ending  June  30,    1965,  "  title 
to  the  oil  and  gas  deposits  in  such  land  did 
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OIL  AND  GAS  LEASES— Continued 

APPLICATIONS  — Continued 

Generally  — Continued 

not  vest  in  the  United  States  until  July  1,    1965, 
and  an  acquired  lands  oil  and  gas  lease  offer 
filed  for  the  land  of  June  30,    1965,  is  properly 
rejected  as  prematurely  filed. 

Curtis  E.  Thompson,  A-30743  (June  14,    1967) 
74  I.  D.    168 

Where  land  was  conveyed  to  the  United  States 
under  a  deed  wherein  the  grantor  reserved 
all  minerals,    together  with  the  right  to  mine, 
drill,    remove  and  operate  for  such  minerals 

"until  November  4,    196  5,"  with  the  express 
provision  that  if  the  reserved  right  to  mine 

etc.    "is  not  being  exercised  on  November  4, 
196  5,    then  and  upon  said  November  4,    196  5, 
the  said  coal,    oil,    gas  and  minerals,   and  all 
rights  thereunder  shall  become  property  of 

the  Grantee,"  and  the  right  was  not  exercised 
on  that  date,    title  to  the  minerals  vested  in 
the  United  States  on  the  prescribed  day,    and 
an  acquired  lands  oil  and  gas  lease  offer  filed 
the  same  day  was  properly  accepted  for  con- 

sideration by  the  land  office. 

Jacob  N.    Wasserman,   A-30767  (June  14,    1967) 
74  I.  D.    173 

OIL  AND  GAS  LEASES— Continued 

APPLICATIONS  — Continued 

Generally  — Continued 

An  offer  filed  at  a  time  when  the  land  described  is 

open  to  filing  after  a  simultaneous  filing 
period  has  ended  is  not  to  be  rejected  because 
it  is  determined  that  the  drawing  was  improper- 

ly conducted  and  a  new  drawing  is  to  be  held 
open  to  all  without  limitation,   but  the  offer 
will  earn  priority  only  after  that  of  the  offers 
participating  in  the  new  drawing. 

Duncan  Miller,   A-30891  (Mar.    5,    1968) 

One  who  has  held  an  oil  and  gas  lease  which  auto- 
matically expired  for  failure  to  pay  annual 

rental  has  no  preference  right  to  or  equities 
justifying  the  issuance  to  him  of  a  new  lease. 

Duncan  Miller,   A-30934  (Nov.    22,    1968) 

Oil  and  gas  lease  offers  for  public  or  acquired 
lands  which  have  been  held  by  the  Bureau  of 
Land  Management  to  be  subject  to  rejection  be- 

cause of  possible  application  of  a  ruling  by  the 
Solicitor  General  on  title  to  similar  lands,    the 
correctness  of  which  is  not  disputed  by  the 
offerors,    will  not  be  suspended  to  await  the  in- 

definite eventuality  of  any  possible  change  or 

overruling  of  the  Solicitor  General's  opinion. 

The  issuance  of  an  oil  and  gas  lease  pursuant  to 
an  offer  which  drew  first  priority  in  a  drawing 
held  under  the  simultaneous  filing  procedure 
provided  by  43  CFR  3123.  9  may  properly  be 

conditioned  upon  the  offeror's  consent  to 
special  stipulations  required  by  the  Bureau  of 
Reclamation  as  to  lands  in  the  offer  which  are 
withdrawn  for  reclamation  purposes,  where 
the  stipulations  are  considered  necessary  to 
protect  the  surface  of  the  lands  and  to  assure 
that  reclamation  may  not  be  precluded  or 
made  more  costly  due  to  oil  and  gas  operations 
under  the  lease;  and  the  offeror  to  avoid  giving 
his  consent  to  the  stipulations  may  not  with- 

draw from  his  offer  those  lands  which  are 
within  the   reclamation  withdrawal  and  secure 

a  lease  only  for  the   remaining  lands. 

F.    S.    Prince,    A-30801   (Oct.    25,    1967) 

The  California  Company  et  al. 1969) •  30287  (Mar.    25, 

An  oil  and  gas  offer  for  unsurveyed  land  in  an 
alleged  hiatus  lying  between  the  east  line  of  two 
townships  and  the  west  line  of  two  adjoining 
townships  to  the  east  is  properly  rejected  where 
the  existence  of  the  hiatus  is  predicated  solely 
upon  distances  and  acreages  shown  on  the  plats 
of  survey  of  the  two  eastern  townships  whereas 
in  fact  the  survey  records  show  that  the  west 
line  of  those  townships  was  surveyed  on  the 

ground  as,  coincident  with  the  east  line  of  the 
two  western  townships. 

The  Signal  Companies,  Inc. 

(May  27,    1969) 

A-31020 

An  acquired  lands  oil  and  gas  lease  offer  filed 

July  1,    1966,  is  properly  rejected  as  being  pre- 
maturely filed,   where  oil  and  gas  rights  in  the 

acquired  lands  were  reserved  in  the  grantor 

"for  a  primary  period  ending  July  1,    1966,  "  as 
that  provision  is  interpreted  as  reserving  those 
rights  in  the  grantor  until  the  last  moment  of 
July  1,    1966,   with  title  vesting  in  the  United 
states  the  first  moment  of  July  2,   1966. 

Ethel  C.    Radzewicz  et  al.  ,   A-30866  (Jan.    29,    1968 

Where  an  appellant  fails  to  show  error  in  a  Bureau 
of  Land  Management  decision  upholding  the 
rejection  of  his  oil  and  gas  lease  offer,    and 

no  error  appears,    the  decision  will  be  affirm- 

ed. 

Duncan  Miller  ,   A-31054  (Aug.    21,    1969) 

Where  the  Secretary  has  determined  that  a  drawing 
held  to  determine  priority  among  offers  for  land 
opened  to  leasing  by  public  notice  was  improperly 
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conducted  and  has  directed  that  a  new  drawing  be 
held, offers  filed  thereafter  prior  to  the  announce- 

ment of  the  new  drawing  are  properly  rejected 
and  will  not  be  retained  pending  such  announce- 
ment. 

R.G.  Boekel,   A-31069  (Jan.   27,    1970) 

Where  an  area  of  public  land  has  been  declared  in  a 
public  land  order  not  to  be  available  for  noncom- 

petitive oil  and  gas  leasing  until  certain  steps 
have  been  taken,  and  the  requisite  steps  have  not 
been  taken,  the  land  is  not  subject  to  oil  and  gas 
leasing  and  offers  for  it  are  properly  rejected. 

Mark  B.   Ringstad  et  al. ,   Inlet  Oil  Corporation 
e^aL,  Robert  L.   Lawler  et  al. ,   A-31111, 
A-31115.   A-31134,   A-31188     (Mar.   17,    1970) 

An  oil  and  gas  lease  offeror  cannot  raise  as  an  ob- 
jection to  the  rejection  of  a  later  offer  the  re- 
jection of  an  earlier  one  which  has  been  finally 

disposed  of. 

Duncan  Miller.   1   IBLA  174    (Dec.    21,    1970) 

As  a  condition  to  the  issuance  of  an  oil  and  gas  lease 
for  oil  shale  lands  subject  to  the  Secretary  of  the 
Interior's  Order  No.    2906  of  September  27,    1968, 
an  applicant  for  such  an  oil  and  gas  lease  must 
execute  the  special  stipulations  required  by  that 
order. 

William  S.    Burness.   1   IBLA  180   (Dec.    24,   1970) 

The  United  States  does  not  make  any  warranty  of 
title  to  oil  and  gas  deposits  when  it  issues  an 
oil  and  gas  lease  and  it  assumes  no  obligation 
to  defend  validity  of  lease  against  prior  claims. 

George  E.  Conley,    1  IBLA  223  (Jan.    13,    1971) 

Land  included  in  an  outstanding  oil  and  gas  lease  is 
not  available  for  leasing  to  others  and  an  ap- 

plication filed  for  such  land  must  be  rejected 
whether  or  not  the  outstanding  lease  was  prop- 

erly issued. 

George  E.   Conley,    1  IBLA  227  (Jan.    13.    1971) 

Unless  appropriate  reference  is  made  to  a  previous 
filing  of  such  information,  offers  by  corpora- 

tions to  lease  for  oil  and  gas  will  be  rejected 
for  failure  to  include  statements  of  corporate 
qualifications  as  required  by  regulation. 

Love  Enterprises,  1  IBLA  248    (Jan.    28,    1971) 
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An  applicant  for  an  acquired  lands  oil  and  gas  lease 
must  execute  any  special  stipulations  required 

by  the  agency  administering  the  lands  as  a  condi- 
tion to  the  issuance  of  the  lease;  the  applicant, 

rather  than  this  Department,   must  seek  any 
modification  or  clarification  of  the  stipulations 
from  the  agency. 

Duncan  Miller,    1  IBLA  266      (Feb.    9,    1971) 

An  acquired  lands  oil  and  gas  lease  offer  filed 

July  1,    1966,  is  properly  rejected  as  being  pre- 
maturely filed,  where  oil  and  gas  rights  in  the 

acquired  lands  were  reserved  in  the  grantor  "for 
a  primary  period  ending  July  1,    1966,  "  as  that 
provision  is  interpreted  as  reserving  those 
rights  in  the  grantor  until  the  last  moment  of 
July  1,    1966,   with  title  vesting  in  the  United 
States  the  first  moment  of  July  2,    1966. 

Ceorgette  B.   Lee.   1  IBLA  263      (Feb.    15,    1971) 

Unless  accompanied  by  the  required  information  re- 
lating to  the  qualifications  of  the  partnership,   or 

by  a  reference  to  a  previous  filing  of  such  infor- 
mation,  an  oil  and  gas  lease  offer  by  a  partner- 

ship must  be  rejected. 

J-S  Enterprises,    Ltd..   2  IBLA  9 (Feb.   26,  1971) 

An  oil  and  gas  lease  offer  is  properly  rejected 
where  it  is  filed  in  the  name  of  a  corporation  and 

it  is  not  accompanied  by  the  statement  as  to  cor- 
porate qualifications  required  by  43  CFR  3102. 

4-1,   nor  by  a  reference  to  the  serial  numbers  of 
case  records  in  which  such  showings  have  pre- 

viously been  filed. 

Pan  Ocean  Oil   Corporation.    2   IBLA  156    (Apr.    12,    1971) 

Where  an  oil  and  gas  lease  offer  filed  on  a  drawing 

entry  card  in  a  simultaneous  filing  procedure  con- 
tains the  name  of  an  additional  party  in  interest, 

and  the  required  statements  of  interest,    copy  or 

explanation  of  the  agreement  between  the  parties, 
and  evidence  of  the  qualifications  of  the  additional 

party  are  not  filed  within  the  time  prescribed, 

strict  compliance  with  the  Department'3  regula- 
tions may  not  be  waived  to  favor  an  applicant  who 

pleads  ignorance  of  the  law  or  inexperience  in  oil 
and  gas  leasing. 

Richard  Hubbard,    2    IBLA  270    (May    11,    1971) 
78  I.  D.    170 
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An  oil  and  gas  lease  offer  filed  by  a  corpora- 
tion oust  be  rejected  where  it  is  not  accom- 

panied by  a  statement  of  corporate  qualifica- 
tions, or  by  a  reference  by  serial  number 

to  a  record  in  which  such  statement  has 

previously  been  filed. 

Chandler  &  Associates.  Inc.,  2  IBL
A  281 

(May  18,  19/1) 

Vheze  the  appellant  falls  to  show  error  in 

the  decision  by  the  Bureau  of  Land  Manage- 
ment land  office  holding  that  an  oil  and 

gas  lease  offer  was  not  correctly  filed, 
and  no  error  appears,  the  decision  will  be 
affirmed. 

James  W.  Heyer.  Appellant.  Ray  Newman. 
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5081,   and  will  not  be  rejected   until 
determination  of    the   availability  of 
the   land   to  such  noncompetitive   oil  and 
gas   lease  offer  is   finally  made  after 
expiration  of   the  Public  Land  Order, 
unless   the   offer   is   recalled   previously 
by  the  offeror. 

Edward  W.    Halsey.    Harold   L.    Andersc 
Appellees,    2   IBLA  318   (June  2,    1971) 

An  oil  and  gas   lease   offer   filed  under   the  simul- 
taneous  filing  procedure   in  43  CFR  3123.9    (1969) 

(now  43  CFR  3112    (1971)),   accompanied  with  a 
personal  check   for    the  advance  rental  payment. 

Is   properly  rejected   and  excluded   from   the  draw- 
ing for   noncompliance  with  subsection  3112. 2-1 (a) (2) 

of   that  regulation,    and   the  offeror's  act  of   typing 
the  words   "MONEY   ORDER"  on   the  check  does  not 
render   the   check  a  money  order  within   the  meaning 
of   that  regulation. 

James  W.   McDado.    2   IBLA  373   (June   23,    1971) 

Where  a  public  land  order  provides  that  an  area  of 

public  land  will  not  be  available  for  the  filing  of 

noncompetitive  oil  and  gas  lease  offers  until 

specific  procedures,    including  the  preparation  of 

certain  maps  and  publication  of  certain  notice
s  in 

the  Federal  Register,    have  been  followed,    and 

the  procedures  mentioned  in  the  order    have  not 

been  implemented,    the  land  is  not  subject  to 

oil  and  gas  leasing  and  offers  for  it  are 

properly  rejected. 

Carlson  Oil  Company,   Inc.  , 

2  IBLA  378        (June  25.    1971) 

George  E. 
1971) 

Utermohle,   Jr.,   3  IBLA  94      (Aug.    13, 

Where   the  mineral   Interest   of    the   United 
States   in   lands   described   in   a  noncom- 

petitive oil  and  gas   lease  offer   for 
acquired   lands   proves    to  be   larger  or 
•mailer   than   the   interest   stated,    the 
rentals   payable  by   the   lessee   shall  be 
Increased  or  decreased   proportionately. 
If   the   federal  mineral   interest    is 
larger   than   the   stated   interest   and   the 
advance   rental   is   deficient   by   more   than 
10  percent,    the   lease  will  not   issue. 
However,    if    the  deficiency  is    remedied 
by  payment  of   the   additional    rental   and 
no  offers   are   filed   in   the   interim,    the 
offer  earns  priority  from  the  date   the 

deficiency  is  remedied. 

Irwin  Rubens te in.   3  IBLA  250     (Sept.    21,   1971) 

Ad  oil  and  gas  lease  offeror  may  properly  participate 
in  a  simultaneous  oil  and  gas  drawing  under  43 
CFR  3112  (1971)  through  a  filing  service  if  there 
is  no  scheme,   plan  or  agreement  between  the 

parties  wherein  the  service  obtains  an  "interest" 
in  the  resultant  lease  as  defined  in  43  CFR 

3100.  0-5  (b),    and  in  the  absence  of  any  other  de- 
monstrable legal  or  regulatory  impediment. 

A  protest  of  a  successful  drawee's  offer  in  a  simul- 
taneous drawing,   for  the  reason  that  the  advance 

rental  payment  required  under  43  CFR  3112.2-1 
(a)  was  submitted  in  the  form  of  a  corporate  or 

other  private  commercial  money  order,   is  prop- 
erly dismissed  where  it  is  determined  that  such 

a  money  order  is  an  acceptable  remittance  within 

the  meaning  of  the  term  "money  order"  as  used  in 
the  regulation. 

A  protest,    charging   failure  of   the   Bureau 
of  Land  Management    to  reject   an  oil   and 
gas   lease  offer  because   the    land    is   not 
available,    is   properly  rejected  where   the 
record   shows    that   action  on   the    lease 
offer  is   suspended   pursuant    to   the    terns 
set   forth   in  Public   Land   Order   4582,    as 
extended  by  PL0  4962   and  PLO   5081. 

A  noncompetitive  oil   and  gas    lease  offer 
filed   for  unleased   lands    in  Alaska  be- 

fore January   19,    1969,    is   properly  sus- 
pended  from   further  adjudication  under 

the  provisions  of   Public  Land   Order 
4582,   as  extended  by  PLO   4962   and   PLO 

Where  an  applicant  is  to  be  deprived  of  a  statutory 
right  because  of  his  failure  to  comply  with  the 
requirements  of  a  regulation,    that  regulation 
should  be  so  clearly  set  forth  that  there  is  no 
reasonable  basis  for  noncompliance. 

Georgette  B.  Lee  et  al.  ,  3  IBLA  272  (Sept.  30,  1971) 

An  oil  and  gas  offer  for  lands  covered  by  an  oil  and 
gas  lease  in  its  extended  term  because  of  partial 

assignments  must  be  rejected,   whether  the  exten- 
sion is  valid  or  not,   because  such  lands  are  not 
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open  to  filing  until  the  cancellation  or  terminatio. 

of  the  lease  has  been  noted  on  the  land  office 
records. 

Leslie  C.  Jonkey,  3  IBLA  280  (Sept.  30,  1971) 

An  oil  and  gas  lease  offer  filed  by  a  corpora- 
tion must  be  rejected  where  It  Is  not  accom- 

panied by  a  statement  of  corporate  qualifica- 
tions, or  by  a  reference  by  serial  number  to 

a  record  In  which  such  statement  has  previously 
been  filed,  even  though  the  corporation  for- 

merly held  a  lease  covering  the  same  lands, 
which  lease  terminated  by  operation  of  law 
for  failure  to  pay  rent  when  due. 

Wyoming  Oil  &  Development  Co. ,  Inc. ,  d/b/a  Rocky 
fountain  Resources.  Inc..  4  I3LA  94  (Nov.  17. 

wm   — 
Regulations  should  be  so  clear  that    there   Is 

no  basis   for  an  oil   and   pas   lease   applicant's 
noncompliance  with   then  before   thev   are 
Interpreted   so  as    to  deprive  him  of  a  statutory 
preference   right  to  a  lease. 

Mary   I.   Arata.   4   IBLA  201    (Dec.    30,    1971) 

78  I.D.397 

Where  an  oil   and   gas  lease  offer  filed   on  a 
drawing  entry  card   in  a  simultaneous  filing 
procedure  contains   the  name  of  an  additional 
party   in   interest,    and   the  required   state- 

ments of   Interest,   copy  or  explanation 
of   the  agreement   between  the  parties,   and 
evidence  of  the  qualifications  of  the 
additional   party  are  not   filed  within  the 
time  prescribed,   strict  compliance  with  the 
Department's  regulations  may  not  be  waived 
to  favor  an  applicant  who  pieads   ignorance 
of   the  law  or   Inexperience   in  oil  and  gas 
leasing. 

Hlroshl  Mltoguchl.    4   iblA  249   (.Ian.    12,    1972) 

Regulations  should  be  so  clear  that   there  is 
no  basis  for  an  oil  and  gas  leaae  applicant's noncompliance  with  them  before  they  are interpreted  so  as   to  deprive  him  of  a 
statutory  preference   right   to  a  lease. 

Louis  Alford.   Prcscott   A.   Sh 
(Jan.    27,   1972) 

4  IBLA  277 

Where  an  over-the-counter  noncompetitive  oil 
and  gas  lease  offer  Is  filed  by  a  corporation 
unaccompanied  by  a  statement  of  its  qual- 

ifications or  a  reference  by  serial  number 
to  the  record  in  which  It  has  been  filed, 
and  such  defect  is  remedied  prior  to  the 
filing  of  any  junior  offer,  the  first 
offer  may  be  considered  with  priority  as 
of  the  date  the  curative  data  is  filed. 

Bear  Creek  Corporation.  5  IBLA  202  (Mar.  20,  1972) 
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A  person  who  files  an  oil  and  gas  offer  which 
Is  violative  of  applicable  regulations 
acquires  no  rights  thereby. 

Rose  Mary  Johnson,  et  al..  5  IBLA  279 

(Apr.  13,  1972) 

An  applicant  for  an  acquired  lands  oil  and  gas 
leaae  must  execute  any  special  stipulations 

required  by  the  agency  administering  the  land 
as  a  condition  precedent  to  the  Issuance  of 
the  lease.  The  applicant,  rather  than  this 
Department,  must  seek  any  modification  or 
qualification  of  the  stipulation  from  such 
agency. 

Duncan  Miller.  5  IBLA  364  (Apr.  19,  1972) 

A  simultaneously  filed  oil  and  gas  lease 
offer  which  gain  priority  at  a  public 
drawing  la  properly  rejected  In  Its 
entirety  when  it  is  discovered  that 
the  offer  was  jointly  made  by  two 
persons,  one  of  whom  Is  an  employee 
of  the  Department  of  the  Interior  who 

Is  prohibited  from  voluntarily  ac- 
quiring any  Interest  in  the  lands  or 

resources  administered  by  the  Bureau 
of  Land  Management,  and  although  the 
other  joint  offeror  is  apparently  a 

qualified  Individual,  that  fact  can- 
not operate  either  to  validate  the 

offer  as  presented  or  to  require 

that  it  be  divided  so  as  to  separate 

the  interest  of  the  qualified  indi- 
vidual from  that  of  the  unqualified 

individual. 

Carmen  M.  Luna,  6  IBLA  176  (June  15,  1972) 

The  regulations  requiring  that  advance  rental 
payment  and  filing  fee  must  accompany  the 
offer  cannot  be  satisfied  by  a  check  re- 

turned by  the  bank  as  uncollectible;  nor  Is 
a  substitute  check  filed  without  adequate 
explanation  sufficient  to  avert  or  reverse 
cancellation  of  the  lease. 

Charles  F.  Mull Ins.  6  IBLA  184  (June  15,  1972) 

Although  statute  requires  the  consent  of 
the  agency  administering  the  surface  of 
acquired  federal  lands  and  an  applicant 
for  an  oil  and  gas  lease  must  execute  any 
special  stipulations  required  by  such  agency 
as  a  condition  to  the  Issuance  of  the  lease, 
where  an  oil  and  gas  lease  offer  is  made  for 
available  public  lands  which  have  been  with- 

drawn the  determination  to  lease  or  not  to 
lease  is  properly  made  by  the  Department  of 
the  Interior  and  It  may  adopt  and  incorporate 
special  stipulations  proposed  by  the  agency 
administering  the  surface  and  require  the 
offeror  to  agree  thereto,  or  It  may  decline 
to  adopt  any  such  proposed  stipulations  and 
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issue  the  lease  without  them.  Proposed 

special  lease  stipulations  must  be  sup- 
ported by  valid  reasons  which  will  be 

weighed  by  this  Department  with  due  regard 
for  the  public  interest. 

Duncan  Miller,  6  IDLA  216  (June  22,  1972) 
79  I.D.  416 

Oil  and  gas  lease  offers  for  lands  embraced 

within  Public  Land  Order  3521,  which  pro- 
vides that  none  of  the  public  lands  within 

the  area  shall  be  subject  to  oil  and  gas 
leasing  until  certain  procedures,  including 
the  preparation  of  approved  leasing  maps, 
have  been  accomplished,  are  properly  re- 

jected where,  although  the  lands  described 
in  the  offers  are  shown  on  protraction  dia- 

grams on  which  leasing  "blocks"  have  been 
designated,  such  lands  have  not  been  in- 

cluded within  any  such  leasing  blocks  and 
they  lie  within  two  miles  of  Naval  Petroleum 
Reserve  No.  4,  and  are  therefore  not  to  be 
opened  to  leasing  under  the  terms  of  PLO  3521. 

Chris  Palzer  et  al. .  6  IBLA  248  (June  27,  1972) 

An  oil  and  gas  lease  offer  for  lands  embraced 

within  Public  Land  Order  3521  which  provides 
that  none  of  the  public  lands  within  the 
area  shall  be  subject  to  oil  and  gas  leas- 

ing until  certain  procedures,  including  the 
preparation  of  approved  leasing  maps,  have 
been  accomplished,  is  properly  rejected 
where,  although  the  lands  described  in  the 
offer  are  shown  on  protraction  diagrams  on 

which  "leasing  blocks"  have  been  designated, 
such  lands  have  not  been  included  within  any 

such  "leasing  block"  as  they  lie  partially 
within  two  miles  of  Naval  Petroleum  Reserve 

No.  4,  and  are  therefore  not  to  be  opened 
to  leasing  under  the  terms  of  PLO  3521. 

William  B.  Murray  and  Chris  Palzer,  7  IBLA  158 
(Aug.  30,  1972) 

Land  included  within  an  outstanding  oil  and 

gas  lease,  whether  the  lease  is  void,  void- 
able, or  valid,  is  not  available  for  leas- 

ing and  an  application  filed  for  such  land 
must  be  rejected. 

An  oil  and  gas  lease  offer  for  a  section  of 

land  in  Alaska,  which  comprises  only  a  por- 

tion of  a  "leasing  block"  designated  for 
leasing  pursuant  to  the  provisions  of  Public 
Land  Order  3521,  is  unacceptable  and  must  be 
rejected. 

Bertll  A.  Granberg,  7  IBLA  162  (Aug.  31,  1972) 

Where  five  copies  of  an  approved  form  of 

the  "Offer  to  Lease  for  Oil  and  Gas" 
are  required  by  regulation,  the  require- 

ment is  not  satisfied  by  filing  four 
copies  of  the  approved  form  and  one 
machine  reproduction  of  only  the  front 
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of  an  offer  form  which  was  completed 

and  signed  prior  to  reproduction,  and 
an  offer  so  filed  is  prooerly  relected. 

Duncan  Miller,  7  IBLA  169  (Aug.  31,  1972) 

Where  by  Public  Land  Order  3521  an  area  of 

public  land  has  been  declared  to  be  un- 
available for  noncompetitive  oil  and  gas 

leasing  until  certain  steps  have  been 
taken,  and  the  requisite  steps  have  not 
been  taken,  the  land  is  not  subject  to  oil 
and  gas  leasing  and  an  offer  for  it  is 

properly  rejected. 

Bertil  A.  Granberg,  7  IBLA  174  (Sept.  1,  1972) 

Oil  and  gas  lease  offers  are  properly  rejected 
when  each  offer  shows  on  its  face  that  there 

are  two  offerors  with  20  percent  and  80  per- 
cent interests  respectively,  but  one  of  the 

offerors  cannot  be  identified  from  the  face 

of  the  offer  form  because  his  name  is  repre- 
sented only  by  an  illegible  signature.   An 

offeror  whose  identity  cannot  be  established 
from  the  face  of  the  offer  cannot  be  regarded 
as  the  first  qualified  applicant  for  a  lease, 
and  such  an  offer  earns  no  priority  from  the 
time  of  its  filing.   However,  the  offer(s) 
may  be  considered  as  being  cured  and  having 
priority  from  the  time  that  a  supplemental 
statement  is  submitted,  signed  by  the  offeror 

and  the  other  interested  party,  properly  iden- 

tifying him. 

R.  C.  Bailey,  et  al.,  7  IBLA  266  (Sept.  19,  1972) 

Failure  to  submit  the  requisite  number  of  signed 
copies  of  an  offer  to  lease  for  oil  and  gas  is  a 

proper  basis  for  rejection  of  the  offer. 

Thomas  Connell,  7  IBLA  328  (Sept.  26,  1972) 

An  oil  and  gas  lease  offer  is  properly  rejected  where 
the  filing  fee  check  is  returned  from  the  bank  for 

the  reason:  "Account  closed,"  in  the  absence  of  any 
evidence  that  the  bank  erroneously  dishonored  the 
check. 

Duncan  Miller,  7  IBLA  343  (Sept.  26,  1972) 

Oil  and  gas  lease  offers  for  lands  in  Alaska 
embraced  within  Public  Land  Order  3521  are 

properly  rejected  where  the  procedures  de- 
scribed in  said  order  as  a  prerequisite 

for  leasing  have  not  been  carried  out  for 
the  lands  included  in  the  offers. 

Joseph  Macls; et  al.,  8  IBLA  51 
(Oct.  12,  1972) 

An  oil  and  gas  lease  offer  filed  in  the  name 
of  a  corporation  is  properly  rejected  where 
it  is  not  accompanied  by  a  statement  as  to 
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corporate  qualifications,  or  by  a  reference 
by  serial  number  to  a  record  in  which  such 
statement  has  previously  been  filed. 

The  Polumbus  Corporation, 
(Nov.  2,  1972) 

Where  a  simultaneous  oil  and  gas  drawing  entry 
card  contains  the  qualification  file  number 

of  a  corporation,  the  corporation's  noncom- 
petitive offer  to  lease  for  oil  and  gas 

should  not  be  rejected  because  of  a  minor 
or  typographical  error  in  the  corporate 

Canso  Oil  &  Gas,  Inc.,  8  IBLA  91  (Nov.  3,  1972) 

OIL  AND  GAS  LEASES— Continued 

APPLICATIONS  — Continued 

Generally  — Continued 

illegible  signature.   An  offeror  whose 

identity  cannot  be  established  from  the 
face  of  the  offer  cannot  be  regarded  as 
the  first  qualified  applicant  for  a  lease, 
and  such  an  over-the-counter  offer  earns 
no  priority  from  the  time  of  its  filing. 

However,  in  such  over-the-counter  offers, 
the  defect  may  be  considered  as  being 
cured  and  the  offer  having  priority  from 
the  time  that  a  supplemental  statement  is 
submitted,  signed  by  the  offerors,  properly 

identifying  each. 

James  D.  Johnson,  et  al.,  8  IBLA  348 
(Dec.  11,  1972) 

Where  the  notice  of  sale  by  competitive  bidding 

for  oil  and  gas  leases  reserves  to  the  Govern- 
ment the  right  to  reject  any  and  all  bids,  and 

further  states  any  bonus  bid  considered  as 
inadequate  on  the  basis  of  the  estimated  value 
of  the  parcel  will  be  rejected,  a  bonus  bid  of 

$1  per  acre  is  properly  rejected  where  the 
estimated  value  of  the  parcel  is  greater  than 
$1  per  acre. 

Howell  Spear.  8  IBLA  93  (Nov.  6,  1972) 

Oil  and  gas  offers  are  properly  rejected  when 
each  offer  shows  on  its  face  that  there  are 

two  offerors  with  20  percent  and  80  percent 

interests  respectively,  but  one  of  the 
offerors  cannot  be  identified  from  the  face 

of  the  offer  form  because  his  name  is  repre- 
sented only  by  an  illegible  signature.   An 

offeror  whose  identity  cannot  be  established 
from  the  face  of  the  offer  cannot  be  regarded 
as  the  first  qualified  applicant  for  a  lease, 
and  such  an  offer  earns  no  priority  from  the 

time  of  its  filing.   However,  the  offer  may 
be  considered  as  being  cured  and  having 
priority  from  the  time  that  a  supplemental 
statement  is  submitted,  signed  by  the  offeror 
and  the  other  interested  party,  properly 
identifying  him. 

Helen  S.  Bailey.  8  IBLA  145  (Nov.  15,  1972) 

An  applicant  who  executes  a  noncompetitive  oil 

and  gas  lease  offer  stating  he  accepts,  as 
part  of  the  lease,  stipulations  provided 

for  in  43  CFR  191.6  (now  43  CFR  3109.4-2), 
is  bound  by  such  stipulations  and  such  lease 
may  not  be  rescinded  on  the  ground  he  was 
not  able  to  consider  the  stipulations. 

Duncan  Miller.  8  IBLA  285  (Dec.  6,  1972) 

Oil  ,-.nd  gas  lease  offers  are  properly 
rejected  when  each  offer  shows  on  its 
face  that  there  are  four  offerors,  each 
with  a  25  percent  interest,  but  three 
of  the  offerors  cannot  be  identified 
from  the  face  of  the  offer  form  because 
their  names  are  represented  only  by  an 

Where  an  oil  and  gas  lease  offer  filed  on  a  draw- 
ing entry  card  in  a  simultaneous  filing  proced- 
ure contains  the  name  of  an  additional  party  in 

interest,  and  the  required  statements  of  inter- 

est, copy  or  explanation  of  the  agreement 
between  the  parties,  and  evidence  of  the  quali- 

fications of  the  additional  party  are  not  filed 
within  the  time  prescribed,  the  offer  must  be 
rejected.   Strict  compliance  with  the 

Department's  regulations  may  not  be  waived  to 
favor  an  applicant  who  pleads  ignorance  of  the 
law  or  inexperience  in  oil  and  gas  leasing. 

James  Monteleone.  9  IBLA  53   (Jan.. 12,  1973) 

An  oil  and  gas  lease  offer  filed  in 

the  name  of  a  corporation  is  prop- 
erly rejected  where  the  offer  is 

neither  accompanied  by  a  statement 
of  corporate  qualifications  nor 
makes  reference  to  a  serial  number 

of  a  record  in  which  such  statement 
had  previously  been  filed. 

Read  &  Stevens,  Inc.  ,  9  IBLA  67  (Jan.  15,  1973) 

Before  an  oil  and  gas  lease  for  federal  acquired 
lands  can  issue,  the  consent  of  the  agency 

administering  the  surface  is  required  by 

statute,  and  an  applicant  for  such  a  lease 

must  execute  any  special  stipulations  required 
by  the  administering  agency  as  a  condition  to 
the  giving  of  its  consent.   In  such  cases  the 
Department  of  the  Interior  has  no  jurisdiction 
to  waive  execution  of  the  special  stipulations 
or  to  alter  the  terms  thereof. 

Susan  D.  Snyder.  9  IBLA  91  (Jan.  16,  1973) 

Land   included  within   an   outstanding  oil 
and  gas    lease,  whether  the  lease  is 
void,  voidable,   or  valid,   is  not   avail- 

able  for   leasing   and   an  application 
filed   for  such    land  must  be   rejected. 

Joseph   C.    Manga,   Azel   L.    Crandall,   9   IBLA  319 
(Feb.    13,    1973) 
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Oil   and   gas     ease  offers    are  properly 
rejected  when  each   offer  shows   on  Its 
face   that    there   are   two  offerors  with 

20  percent   and   80  percent   interests 
respectively,   but   one  of   the  offerors 
cannot  be  identified   from  the   face  of 

the  iiffer    lorm  because  his   name    is 

represented  only   by   nn    Illegible  signa- 
ture.     An   offeror  whose   identity   cannot 

be  established   from   the    face   of   the  offer 

cannot    be   regarded   as    the   first   qualified 
applicant    for   a    lease,    and  such   an   offer 

o.-irns   no   priority    from   the   time   of    its 
filing.      However,    the  offers    may   be   con- 

sidered  as   being   cured   and  having  priority 

l rom   the   time   that    a   supplemental    state- 
ment   is   submitted,    signed  by    the  offeror 

.ui d   the  other    interested   party,    properly 

I  dent  i  I'y  i  ng  him. 

William  D.    Sexton     etal 9    IBLA   316    (Feb.    13,    1973) 

The   ('.'■vernment   has   no  duty    to   contact    the   co- 
i'lleror  of   an  offer   to   lease   and   thereby 
discover   the    identity   of  the  other  offeror 
whose   signature   on   the  offer   is   unreadable. 

offers  which    incorporate  curable   r'etects   can 
earn   priority   only    from  the   doLe   the   defecs 
.ire   cured.      Where,    prior  to   filing  of   an 
amended   offer   or   other   curative   material    the 
land   is  withdrawn    from  leasing,    the  question 

Is    foreclosed,   since  priority   to   lease  can- 
not:  he  established   after   the   land    Is   closed 

to    leasing. 

H.    K.    Carpenter     et   al..   9    1BLA   380   (Feb.    15, 
1973) 

An   application    for   an   acquired    lands   oil 
and   gas    lease  must   be   rejected  where   the 
land   Is   set  apart    for  military   or  naval 
purposes   and   expressly   excluded    from 
leasing   under   the  Mineral    Leasing  Act 
for  Acquired   Lands,    30   U.S.C.    5    352 
(1970). 

A  public   lands  oil  and  gas    lease  offer  which 
has   been   rejected  by   the  Bureau  of   Land 

Management  because  of   unresolved   title 
claims    to   the   lands    in   issue  will   not  be 

suspended   to  await   the   indefinite  outcome 

of   possible   lawsuits. 

Georgette  B.    Lee,    10  IBLA  23   (Feb.    22,    1973) 

An  oil   and   pas    lease   offer    filed  on  a  drnw.lnv 

entry    card   in   a  simultaneous    filing  proce- 

dure which    is   signed     Charles    5.   feorgJa   ''. 
Tenopir"   in   the  handwriting  of   one    indiv:d- 
ual    is   properly    rejected   as   not   being  si;ne<l 
and   fully  executed  by   each   offeror. 

Charles  Tenopir  and  Georgia  r.   Tenopir, 
10   IBLA  4  3   (i-eb.    26,    1"73) 

Oil  and  gas  offers  are  properly  rejected 
when  one  of  the  offerors  cannot  be  iden- 

tified from  the  face  of  the  offer  form 

because  his  name  is  represented  only  by 
an  illegible  signature,  and  at  the  time 
curative  material  is  filed  to  remedy 
the  defect,    the    lands   have  been  withdrawn. 

Donald   Burnett      et   al  .  ,    10   1B1.A   76   (Mar.    5.    197  J) 

In   a  simultaneous    filing  procedure   an   oil 
and   gas    lease  offer  must  be   re  let  ted 
where   the  offeror  signed   the   front   of 
the  drawing  entry   card  and   another  partv 
in   interest  signed   the  back  without   sub- 

mitting a  separate  statement   describing 
the  nature   and  extent   of   their   respective 

interests   and    furnishing  evidence  of   their 
qualifications    to  hold  such    interests, 
as    required  by   regulation. 

Willis   M.   Tate,   Jr.    and  Donald  M.   Cook.    10   IBLA    7K 
(Mar.    5,    1973) 

The   consent   of    the  United   States   Army    Corps 
of   Engineers    Is    required    for    leasing 
acquired    lands    under   its   jurisdiction    for 
civil    purposes.     The  Departmental   decisions 

of   March    25,    1969,    captioned    "William  W. 

Oeden,"  A-29775    and  A-29976,    are   prece- 
dents   for   this   application  of   the  Mineral 

Leasing  Act    for   Acquired   Lands.      However, 
those  decisions   do  not   support   any   impli- 

cation  that    lands   set   apart    for  military 
or  naval   purposes  may  be   leased   under  the 
authority   of   that   Act,   as   such    lands   are 
excluded   from  the  Act,    regardless   of   the 
question   of   consent. 

Mobil    Oil   Corp..    10   IBLA   7    (Feb.    20,    1973) 

i  oil   and   gas    lease  offer   filed   in   the 
name  of  a  corporation  is   properly 

rejected  where    it    Is   not   accompanied   by 

a  statement    as    to   corporate   qualifica- 
tions,   or  a    reference  by  serial    number 

to   a   record    In  which   such   statement 
previously   had  been   filed. 

Apollo   Drilling  and   Exploration,    Inc.,    10    IBLA   81 

(Mar.    8,    1973) 

An  oil   and   gas   offer   must    be   rejected   when 

the   land   applied    for  has   been    leased    to 
a  senior  offeror  under   a   proper  offer  or 

has   been  patented   with  no   reservation  of 
oil   and   gas. 

El   Paso  Products  Co. .    10   IBLA  116    (Mar.    9,    1973) 
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Whece  all  the  lands  described  in  an  oil  and 

gas  lease  offer  are  withdrawn  from  all 

forms  of  appropriation  under  the  public 
land  laws,  including  the  mineral  leasing 
laws,  pursuant  to  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
11(a)(3)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18,  1971,  the 
offer  will  be  rejected  although  filed 
prior  to  the  withdrawal. 

Vance  W.  fhillips,  Aelisa  A.  Burnham.  10  IBLA  125 
(Mar.  13,  1973) 

An  applicant    for  an  oil   and  gas   lease  must 
give  written  acceptance  of   reasonable 
special  stipulations   reauested  by   the 
Bureau  of  Land  Management   relating   to 
protection  of   the   land  and  surface 
resources   as   a   condition  precedent   to 
issuance   of   noncompetitive   public 
domain  oil   and   gas    leases,    and   there 
Is  no  authority    for  the  Government  to 
credit  a  lessee  for  his  expenses   in 
complying  with  such   stipulations. 

Duncan   Miller,    10   IRLA   133   (Mar.    15,    1973) 

OIL  AND  GAS  LEASES— Continued 

APPLICATIONS  — Continued 
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An  oil  and  gas  lease  offer  is  properly  rejected 

where  the  land  applied  for  lies  within  a  wild- 
life range  and  the  Bureau  of  Land  Management 

and  the  Fish  and  Wildlife  Service  have  not 

entered  into  an  agreement,  required  by  the 
pertinent  regulation  as  a  prerequisite  to 
leasing,  designating  which  part  of  the  range 
is  open  to  mineral  leasing  and  which  is  not. 

Where  an  offer  to  lease  for  oil  and  gas  cannot  be 

accepted  because  the  lands,  at  the  time  of  filing 
of  the  offer,  are  not  available  for  leasing,  the 

offer  will  be  rejected  and  will  not  be  held  In 

suspense  until  the  land  may  become  available 
for  such  leasing. 

Harold  L.  Anderson,  10  IBLA  293  (Apr.  19,  1973) 

The  regulation  requiring  that  advance  rental 
payment  and  filing  fee  must  accompany  an 
oil  and  gas  lease  offer  is  satisfied  when 

the  offeror  properly  submits  his  check  for 
the  filing  fee  with  his  offer,  but  such 
check  is  erroneously  dishonored  by  the 
drawee  bank  and  returned  to  the  State 
Office. 

Frederick  R.  Allen,  10  IBLA  361  (May  8,  1973) 

An  oil  and  gas  lease  otter  filed  in  tne  name 
of  a  corporation  is  properly  rejected  where 

the  offer  is  neither  accompanied  by  a  state- 
ment of  corporate  qualifications  nor  makes 

reference  to  a  serial  number  of  a  record  in 
which  such  statement  had  previously  been 
filed. 

American  Mineral  Petroleum  Corporation,  10  IBLA  185 
(Apr.  2,  1973) 

An  oil  and  sas  lease  offer  is  properly  rejected 

whom  the  fifth  copy  of  the  offer  form  bears 

the  typewritten  name  of  the  offeror  but  does 
not  bear  the  handwritten  signature,  as  do 

the  other  four  copies.  The  applicable  regula- 
tion, 43  CFR  3111.1-l(a),  requires  that  each 

form  or  copy  be  sipned. 

Duncan  Miller.  10  IBLA  208  (Apr.  2,  1973) 

Land  included  within  an  outstanding  oil  and  r,as 
lease,  whether  the  lease  is  void,  voidable,  oi 
valid,  is  not  available  for  leasing  and  an 
application  filed  for  such  land  must  be 

rejected. 

Frances  M.  Kanowsky,  10  IBLA  358  (May  8,  1973) 

An  applicant  for  an  oil  and  gas  lease  must 

give  written  acceptance  of  reasonable 
special  stipulations  requested  by  the 
Department  of  Agriculture  relating  to 

protection  of  the  land  and  surface 
resources  as  a  condition  precedent  to 
issuance  of  a  noncompetitive  public 
domain  oil  and  gas  lease,  and  there  is 
no  authority  for  the  Government  to  credit 
a  lessee  for  his  expenses  in  complying 

with  such  stipulations. 

Miller,  11  IBLA  1  (May  14,  1973) 

Where  an  oil  and  gas  lease  offer  filed  on 
a  drawing  entry  card  in  a  simultaneous 
filing  procedure  contains  the  names  of 
additional  parties  in  interest,  but  the 

required  statements  of  interest,  copy  or 
explanation  of  the  agreement  between  the 

parties,  and  evidence  of  the  qualifica- 
tions of  the  additional  parties  are  not 

filed  within  the  time  prescribed,  the 
offer  must  be  rejected. 

Robert  L.  Evans,  10  IRLA  236  (Apr.  6,  1973) 

Where  acceptance  of  special  stipulations  is 
requested  by  the  Forest  Service,  United 
States  Department  of  Agriculture,  as  a 

condition  precedent  to  the  issuance  of  an 
oil  and  gas  lease  on  public  lands,  the 

case  will  be  remanded  to  the  land  office 
to  ascertain  whether  the  Forest  Service 

has  a  specific  need  for  such  special  stipu 
lations  in  addition  to  the  standard  stipu- 
tions  are  reasonable. 

Where  special  stipulations  are  imposed  
as  a 

condition  precedent  to  the  issuance  of  an 
oil  and  gas  lease  on  public  lands,  the 

stipulations  become  part  of  the  lease  and 
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are  binding  to  the  same  extent  that  the 

lease  is  binding  and  it  is  implicit  that 

the  lessee  is  responsible  for  the  commis- 
sions or  omissions  of  his  authorized 

agent(s) . 

Duncan  Miller,  11  IBLA  107  (June  1,  1973) 

OIL  AND  GAS  LEASES—Continucd 

APPLICATIONS  — Continued 

Generally  — Continued 

Land,  formerly  included  in  a  terminated  or 
canceled  oil  nnd  gas  lease,  is  not  subject 

to  "over-the-counter"  filing,  but  may  be 

leased  only  in  compliance  with  the  drawing 

procedure  embodied  in  43  CFR  3112. 

Claude  C.  Kennedy,  12  IBLA  183  (July  11,  1973) 

A  relinquishment  of  a  protest,  filed  by  a 
junior  offeror  against  a  senior  offer,  does 
not  operate  as  a  relinquishment  of  the  junior 
offer  and  if  the  senior  offeror  is  found  not 

to  be  the  first  qualified  offeror,  the  junior 
application  should  be  considered  on  its  merits 

Arthur  E.  Meinhart,  Irwin  Rubenstetn,  Appellants 
Homer  Lynn,  Appellee,  11  IBLA  129  (June  7,  1973) 

The  regulatory  requirement  that  an  acquired 
lands  oil  and  gas  lease  offer  must  be 

accompanied  by  a  statement  showing  the 

extent  of  the  offeror's  ownership  of  the 
operating  rights  to  the  fractional  mineral 
interest  not  owned  by  the  United  States 
in  each  tract  covered  by  the  offer  to  lease 
is  satisfied  by  a  statement  to  the  effect 
that  the  offeror  does  not  own  an  oil  and 
gas  lease  on  any  part  of  the  lands  in 

question. 

Arthur  E.  Meinhart.  Irwin  Rubenstein, 
(June  12,  19  73) 

11  IBLA  139 

80  I.D.  395 

An  applicant  for  an  acquired  lands  oil  and 

gas  lease  must  execute  any  special  stip- 
ulations required  by  the  agency  admin- 
istering the  land  as  a  condition  prece- 

dent to  the  issuance  of  the  lease,  even 
though  the  Bureau  of  Land  Management 

failed  to  indicate  in  its  notice  to  the 
public  regarding  a  simultaneous  oil  and 
gas  lease  drawing  that  the  land  for 
which  the  application  was  filed  was 
subject  to  such  stipulations. 

0.  C.  Welch,  11  IBLA  163  (June  14,  1973) 

Oil  and  gas  lease  offers  are  properly  rejected 

when  each  offer  shows  on  its  face  that  there 

are  two  offerors  with  20  percent  and  80  per- 
cent interests  respectively,  but  one  of  the 

offerors  cannot  be  identified  from  the  face 

of  the  offer  form  because  his  name  is  repre- 
sented only  by  an  illegible  signature.   An 

offeror  whose  identity  cannot  be  established 
from  the  face  of  the  offer  cannot  be  regarded 
as  the  first  qualified  applicant  for  a  lease, 
and  such  an  offer  earns  no  priority  from  the 
time  of  its  filing. 

Earnest  G.  and  Dora  A.  Carter,  C.  Burglln; 
Michael  F.  Scanlan,  C.Burglin,  12  IBLA  181 
(July  6,  1973) 

An  oil  and  gas  lease  offer  filed  under  the 
simultaneous  filing  procedure  in  43  CFR 

Subpart  3112,  accompanied  with  a  personal 
check  for  the  advance  rental  payment,  is 

properly  rejected  even  though  the  offeror 
was  the  successful  drawee  in  the  drawing. 

A  departmental  regulation  promulgated 
pursuant  to  statutory  authority  has  the 
force  and  effect  of  law.   An  application 

which  does  not  comply  with  the  clear  and 

unequivocal  requirements  of  the  regula- tions must  be  rejected. 

Leonard  \i.    Simmons,  12  IBLA  196  (July  16, 
1973) 

An  applicant  for  an  oil  and  gas  lease  must 
execute  reasonable  special  stipulations 

required  by  the  Bureau  of  Land  Manage- 
ment relating  to  protection  of  the  land 

and  surface  resources  as  a  condition 

precedent  to  issuance  of  such  lease  and 
there  is  no  authority  for  the  Government 

to  credit  a  lessee  for  any  expense  in 
complying  with  such  stipulations. 

Duncan  Miller,  12  IBLA  199  (July  17,  1973) 

An  oil  and  gas  lease  offer  filed  under  the  simul- 

taneous filing  procedure  in  43  CFR  Subpart  3112, 
accompanied  with  a  private,  commercial  money 

order  for  advance  rental  payment  which  is  re- 
turned by  an  intermediary  bank  as  uncollecdble 

as  a  cash  item  because  the  money  order  did  not 

bear  the  MICR  transit  number-routing  symbol  of 
the  payor  bank  as  prescribed  by  the  American 
Banking  Association,  was  improperly  rejected  for 

noncompliance  with  the  regulation's  remittance 

requirement . 

Where  a  Department  regulation  with  respect  to  oi 
and  gas  leases  filed  under  the  simultaneous 
filing  procedure  in  43  CFR  3112  requires  that 
the  advance  rental  payment  accompany  the  appli 

cation,  an  error  by  an  intermediary  bank  in 
failing  to  negotiate  a  valid  money  order  repre 

senting  the  advance  rental  payment  is  not  a 

proper  basis  for  rejecting  the  applicant's 
offer. 

^lenn  H.  Bracken.  13  IBLA  43  (Sept.  7,  1973) 
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OIL  AND  GAS  LEASES— Continued 

APPLICATIONS  — Continued 

Generally  — Continued 

Although  the  Mineral  Leasing  Act  for  Acquired  Lands, 

30  U.S.'..  §S  151-359  (1970),  requires  the  consent 
of  the  agency  administering  the  surface  of  acquired 

federal  lands  and  compliance  by  an  oil  and  gas  of- 
feror with  any  special  stipulations  required  by 

such  an  agency  as  a  condition  to  the  issuance  of 
the  lease,  where  an  oil  and  gas  lease  offer  is  made 

for  available  public  lands,  which  have  been  with- 
drawn, the  determination  to  lease  or  not  to  lease 

is  properly  made  by  the  Department  of  the  Interior. 
It  may  adopt  and  incorporate  special  stipulations 
proposed  by  the  agency  administering  the  surface 
and  require  the  offeror  to  agree  thereto,  or  it  may 

decline  to  adopt  any  such  proposed  stipulations  and 
issue  the  lease  without  them.   Proposed  special 

lease'  stipulations  must  be  supported  by  valid  rea- 
sons which  will  be  weighed  by  this  Department  with 

due  regard  for  the  public  interest. 

Where  the  Forest  Service  suggests  stipulations  which 
are  reasonably  designed  to  protect  surface  values 

of  public  lands  withdrawn  for  national  forest  pur- 
poses, and  also  suggests  a  stipulation  barring  any 

disturbance  of  the  surface,  based  only  on  the  fact 

that  the  land  is  in  an  "inventoried  roadless  area," 
the  latter  stipulation  will  not  be  adopted. 

George  A.  Breene,  13  IBLA  53  (Sept.  13,  1973) 

Where  an  oil  and  gas  lease  offer  filed  on  a  drawing 

entry  card  in  a  simultaneous  filing  procedure  con- 
tains the  name  of  an  additional  party  in  interest 

and  the  required  statements  of  interest,  copy  or 
explanation  of  the  agreement  between  the  parties, 
and  evidence  of  the  qualifications  of  the  addi 

tional  party  are  not  filed  within  the  time  pre- 
scribed, the  offer  must  be  rejected.   Strict  com- 

pliance with  the  Department's  regulations  may  not 
be  waived  to  favor  an  applicant  who  pleads  good- 
faith,  ignorance  of  the  law  or  inexperience  in  oil 
and  gas  leasing. 

w. Girand,  13  IBLA  112  (Sept.  25,  1973) 

An  oil  and  gas  lease  offer,  filed  in  the  name  of  a 
trustee,  is  properly  rejected  where  the  offer  is 

neither  accompanied  by  a  certified  copy  of  the 
trust  agreement  and  statements  as  to  the  citizen 

ship  and  holdings  of  the  trustee  and  benefiejari 
nor  makes  reference  to  a  serial  number  ot  a  rv  c 

in  which  such  evidence  had  previously  been  file. I 

Lyle  Q.  Johnson,  Trustee  for  Ginger  Trust  et  al., 

13  IBLA  233  (Oct.  10,  1973) 

Where  an  oil  and  gas  lease  offer  filed  on  a  drawing 

entry  card  in  the  simultaneous  filing  procedure  con- 
tains the  names  of  additional  parties  in  interest, 

but  the  required  statements  of  interest,  copy  or 
explanation  of  the  agreement  between  the  parties, 
and  evidence  of  the  qualifications  of  the  additional 

parties  are  not  filed  within  the  time  prescribed, 
the  offer  must  be  rejected. 

Melvyn  Kegler,  13  IBLA  265  (Oct.  19,  1973) 

OIL  AND  GAS  LEASES— Continued 

APPLICATIONS  — Continued 

Generally  — Continued 

Oil  and  gas  lease  offers  must  be  considered  incom- 
plete when  each  offer  shows  on  its  face  that  there 

are  two  offerors  with  20  percent  and  80  percent 
interests  respectively,  but  one  of  the  offerors 
cannot  be  identified  from  the  face  of  the  offer 

form  because  his  name  is  represented  only  by  an 
illegible  signature.   An  offeror  whose  identify 
cannot  be  established  from  the  face  of  the  offer 

cannot  be  regarded  as  the  first  qualified  appli- 
cant for  a  lease,  and  such  an  offer  has  no  priority 

from  the  time  of  its  filing.   However,  the 

offers  may  be  considered  as  being  cured  and  having 

priority  from  the  time  that  a  supplemental  state- 
ment is  submitted,  signed  by  the  offeror  and  the 

other  interested  party,  properly  identifying  him. 

Kenneth  E.  Sites  and  C.  Burglin,  13  IBLA  276 
(Oct.  24,  1973) 

Under  the  policy  of  the  Secretary  of  the  Interior  of 
maintaining  on  file  oil  and  gas  lease  offers  for 
lands  in  Alaska  filed  prior  to  the  issuance  of 

Public  Land  Order  4582  on  January  17,  1969,  an  offer 

filed  prior  to  PLO  4582  will  be  retained  on  file  un- 
til such  time  as  the  lands  in  the  offer  (1)  are  con- 

veyed to  a  Village  Corporation  or  Regional  Corpora- 

tion, or  (2)  are  classified  to  permit  mineral  leas- 
ing, as  provided  in  the  Native  Claims  Settlement 

Act  and  the  public  land  order  issued  pursuant  there- 

to, or  (3)  the  offer  is  recalled  by'  the  applicant. 

Vance  W.  Phillips,  Aelisa  A.  Burnham,  14  IBLA  79 
(Dec.  11,  1973) 

An  oil  and  gas  lease  offer  successfully  drawn  at  a 
noncompetitive  lease  simultaneous  drawing  la  prop- 

erly rejected  when  the  offeror  corporation  neither 
files  its  qualifications  nor  files  a  reference  to 
any  existing  record  of  its  qualifications  with  the 

entry  card. 

The  drawing  of  an  offer  for  a  noncompetitive  lease 

creates  no  vested  rights  in  the  offeror,  and  if 

lands  embraced  in  the  offer  are  designated  as  with- 
in a  known  geological  structure  before  the  issuance 

of'a  lease,  the  offer  must  be  rejected  as  to  those 
lands. 

Silver  Monument  Minerals,  Inc. 
(Jan.  7,  1974) 

14  IBLA  137 

Where  an  agency  that  controls  public  lands  subject  to 
the  leasing  authority  of  the  Department  under  the 
Mineral  Leasing  Act  withdraws  its  objections  to  the 

issuance  of  oil  and  gas  leases,  or  where  it  main- 
tains an  objection,  but  further  consideration  is 

warranted  to  determine  if  leasing  may  be  allowed 

with  adequate  protective  measures  to  overcome  its 
objection  and  to  determine  if  leasing  is  in  the 
public  interest,  a  decision  by  the  Bureau  of  Land 
Management  rejecting  the  Issuance  of  the  leases 
will  be  vacated  and  remanded  for  further  consid- 
eration. 

Carolyn  S.  Edwards,  14  IBLA  141  (Jan.  7,  1974) 
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OIL  AND  GAS  LEASES— Continued 

APPLICATIONS  — Continued 

Generally  — -Continued 

An  oil  and  gas  lease  offer  Is  properly  rejected 
where  the  offer  is  neither  accompanied  by  a 

statement  of  corporate  qualifications  nor  makes 
reference  to  a  serial  number  of  a  record  in  which 
such  statement  had  previously  been  filed. 

Texas  American  Corporation,  14  IBLA  217 
(Jan.  24,  1974) 

It  is  improper  to  reject  a  drawing  entry  card  oil 
and  gas  lease  offer  signed  by  two  applicants 
for  the  reason  that  each  did  not  include  his 

Social  Security  number  where  the  applicants  did 
include  their  Taxpayer  number  and  where  the  card 

called  for  either  a  Social  Security  number  or 
a  Taxpayer  number. 

Carl  E.  Jenkins, 
(Jan.  30,  1974) 

Bayard  D.  Rea.  14  IBLA  262 

OIL  AND  GAS  LEASES-- Con t inufcd 

APPLICATIONS  —Continued 

£eneraU^  — Continued 

Where  an  oil  and  gas  lease  offer  filed  on  a  drawing 
entry  card  In  a  simultaneous  filing  procedure 
contains  the  name  of  additional  parties  in  interest 

and  the  statements  of  Interest,  copy  or  explana- 
tion of  the  agreement  among  the  parties,  and 

evidence  of  the  qualifications  of  the  additional 
parties  are  not  filed  within  the  time  required 
by  43  CFR  3102.7,  the  offer  must  be  rejected. 

Ross  I.  Gallen,  15  IBLA  86  (Mar.  11,  1974) 

The  drawing  of  an  offer  for  a  noncompetitive  lease 
creates  no  vested  rights  in  the  offeror,  and  if 
lands  embraced  In  the  offer  have  been  designated 
as  within  a  known  geologic  structure  before  the 
Issuance  of  a  lease,  the  offer  must  be  rejected 
as  to  those  lands. 

Donald  Reese,  15  IBLA  101  (Mar.  12,  1974) 

Where  oil  and  gas  lease  offers  have  been  rejected 
as  to  4,000  contiguous  acres  because  the 
Forest  Service,  the  agency  having  surface 
jurisdiction  over  the  public  lands  In  Issue, 
objected  to  the  issuance  of  leases  due  to  the 
excessive  slopes  of  the  land,   the  Board  may 
take  official  notice  of  the  topographic  maps 
of  the  area  furnished  by  the  Geological  Survey, 
and  where  such  maps  do  not  indicate  that  the 

entire  area  rejected  has  such  excessive  slopes 
as  to  preclude  any  oil  or  gas  operations,  the 
case  will  be  remanded  to  afford  the  Forest 

Service  an  opportunity  to  reevaluate  the  situation. 

Nuclear  Corporation  of  New  Mexico.  14  IBLA  341 
(Feb.  11,  1974) 

A  noncompetitive  oil  and  gas  offer  to  lease  must 
be  rejected  where  either  before  or  after  the 
filing  of  the  offer  and  prior  to  the  time  of 
the  issuance  of  the  lease  the  land  is  determined 

as  of  that  time  to  be  within  the  known  geologic 
structure  of  a  producing  oil  or  gas  field,  even 
though  such  offer  may  have  been  conditionally 
approved  prior  to  the  Inclusion  of  the  land 
within  such  structure. 

Geral  Beverldxe.  14  IBLA  351  (Feb.  21,  1974) 
81  I.D.  80 

Where  an  over-the-counter  oil  and  gas  lease  offer 
does  not  Indicate  whether  the  parties  making 
application  are  the  sole  parties  in  Interest, 

and  the  offers  are  rejected,  and  when  the  re- 
quired statement  Is  subsequently  submitted, 

the  application  earns  priority  from  the  time 
of  filing  the  statement  that  they  are  the  sole 

parties  In  interest. 

M.  P.  Shlflet.  R.  J.  D'Arcv.  15  IBLA  112  (Mar.  18, 
1974) 

No  oil  and  gas  lease  of  acquired  lands  which  are 
under  the  jurisdiction  of  another  agency  may 
issue  without  the  express  consent  of  that  agency. 

Beard  Oil  Company.  15  IBLA  114  (Mar.  18,  1974) 

An  applicant  for  an  oil  and  gas  lease  must  execute 
reasonable,  special  stipulations  required  by  the 
Bureau  of  Land  Management  and  Geological  Survey, 
acting  In  consultation  with  the  appropriate 
surface  management  agency,  for  the  purpose  of 
protecting  the  surface  of  the  leased  lands  and  the 
environment.  The  financial  burden  of  complying 
with  environmental  protection  provisions  Is  the 
sole  responsibility  of  the  lessee. 

Duncan  Miller.  15  IBLA  116  (Mar.  18,  1974) 

It  Is  proper  for  the  authorized  officer  to  re- 
ject an  offer  for  an  oil  and  gas  lease  for 

lands,  the  title  of  which  is  in  controversy. 

Forest  011  Corporation.  15  IBLA  33  (Feb.  28,  1974) 

The  unilateral  mistake  of  an  oil  and  gas  lease 
offeror  in  withdrawing  his  offer  does  not  relieve 

him  of  the  consequences  of  the  withdrawal;  the 
withdrawal  of  an  offer  Is  effective  as  soon  as 
It  is  filed  and  the  offeror  must  refile  to  gain 

any  priority  for  a  lease. 

John  J.  Sexton.  15  IBLA  69  (Mar.  5,  1974) 

An  oil  and  gas  lease  offer  filed  in  the  name  of  a 
corporation  is  properly  rejected  where  it  is 
not  accompanied  by  a  statement  as  to  corporate 

qualifications,  or  a  reference  by  serial  num- 
ber to  a  record  In  which  such  statement  pre- 

viously had  been  filed. 

The  Bradley  Producing.  Corporation,  15  IBLA  147 
(Mar.  20,  1974) 

An  applicant  must  give  written  acceptance 
of  reasonable  special  stipulations 

requested  by  the  Department  of 
Agriculture  relating  to  protection 
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OIL  AND  GAS  LEASES— -Continued 

APPLICATIONS  — Continued 

Generally  —Continued 

of  Ci.e  land  and  surface  resources 

as  a  condition  precedent  to  Issuance 
of  a  noncompetitive  oil  and  gas  lease 
for  public  domain  land  within  a 
national  forest. 

John  Snyder.  David  A.  Provlnse,  15  IBLA  253 

(Apr.  17,  1974) 

A  noncompetitive  oil  and  gas  lease  offer 
Is  properly  rejected  where  the  land 
which  is  the  subject  of  such  offer  was 
formerly  Included  In  a  terminated  oil 
and  gas  lease  and  subsequently  leased 
in  compliance  with  the  simultaneous 
filing  procedures  set  out  in  43  CFR 
3112. 

Duncan  Miller.  15  IBLA  275  (Apr.  26,  1974) 

An  oil  and  gas  lease  offer  which  is  not  accompanied 

by  a  statement  showing  the  extent  of  the  offeror's 
ownership  of  the  operating  rights  to  the  fractional 
mineral  Interest  not  owned  by  the  United  States 

ia  properly  rejected. 

John  R.  Anderson,  15  IBLA  286  (May  6,  1974) 

An  oil  and  gas  lease  offer  drawn  first  in  a  si
mul- 

taneous filing  is  properly  rejected  under  43 

CFR  3103.3-1  and  3111.1-l(e)(l)  where  the  offer 

is  deficient  in  the  first  year's  rental  by  more 

than  ten  percent.  The  amendment  of  the  regu
la- 

tions to  eliminate  the  requirement  that  the 

advance  rental  must  be  submitted  with  simult
an- 

eous filings,  effective  September  17,  1973, 

will  not  help  an  offeror  who  filed  for  the 

August,  1973  drawing. 

OIL  AND  GAS  LEASES—Continued 

APPLICATIONS  — Continued 

Generally  — Continued 

Where  an  oil  and  gas  lease  offer  filed  on  a 
drawing  entry  card  in  a  simultaneous  filing 
procedure  contains  the  name  of  an  additional 

party  in  interest  but  the  separate  statement 
of  interest,  copy  or  explanation  of  the 
agreement  among  the  parties,  and  evidence  of 

qualifications  of  the  additional  party  is 
not  filed  within  the  time  required  by  43  CFR 
3102.7,  the  offer  must  be  rejected. 

Jaaea  V.  Orbe,  16  IBXA  363  (Aug.  16,  1974) 

Where  an  oil  and  gas  lease  offer  indicates  that 
there  is  an  additional  party  in  Interest,  and 

the  required  statements  of  the  additional 

party's  qualifications  are  not  filed  within 
the  time  allowed  by  regulation,  the  offer  is 

properly  rejected.   It  is  not  within  the 
province  of  the  Department  to  determine  the 
unstated  intentions  of  the  offeror  as  to  how 

and  when  the  rights  of  a  third  party  will  vest. 

The  fact  that  a  named  Interested  party  in  a 
simultaneous  oil  and  gas  lease  offer  filed  his 
statement  of  qualifications  in  a  separate 
lease  offer  does  not  relieve  said  party  of  the 
mandatory  requirements  of  43  CFR  3102  calling 

for  the  filing  of  evidence  of  the  qualifica- 
tions to  hold  any  lease  interest  and  the  nature 

of  the  agreement  between  the  offeror  and  the 
interested  party  in  each  affected  offer. 

D.  0.  Keon,  Rose  K.  Keith,  17  IBLA  81  (Sept.  5, 
1974) 

Ralph  T.  Scott,  15  IBLA  334  (May  13, 
1974) 

An  applicant  for  an  oil  and  gaa  lease  mu
st  execute 

reasonable,  special  stipulations  required  by
 

the  Bureau  of  Land  Management  for  the  purpose 

of  protecting  a  State's  material  site  und
er  the 

Federal  Highway  Act.   The  financial  burde
n  of 

complying  with  the  protective  stipulatio
ns  is 

the  sole  responsibility  of  the  lessee. 

Duncan  Miller, 16  IBLA  24  (June  20,  1974) 

As  a  condition  precedent  to  the  issuance  of  an 

oil  and  gas  lease,  the  Department  of  the 

Interior  may  require  an  applicant  to  accept 

a  stipulation  precluding  surface  occupancy 

of  the  land  In  order  to  protect  the  scenic 

and  recreational  values  of  the  land  within 

a  state  park. 

Duncan  Miller,  16  IBLA  349  (Aug.  15,  1974) 

Where  an  oil  and  gas  lease  offer  filed  on  a 
drawing  entry  card  in  a  simultaneous  filing 
procedure  contains  the  name  of  an  additional 

party  in  Interest  and  the  statement  of  inter- 
est, copy  or  explanation  of  the  agreement  be- 

tween the  parties,  and  evidence  of  the  quali- 
fications of  the  additional  party  are  not  filed 

within  the  time  required  by  43  CFR  3102.7,  the 
offer  must  be  rejected. 

Mary  West.  illchael  Shearn,  17  IBLA  84  (Sept.  5, 

19741 

Where  the  Forest  Service  suggests  a  stipulation 

barring  any  occupancy  and  use  of  the  surface 
as  a  condition  precedent  to  the  issuance  of 
an  oil  and  gas  lease  for  public  lands  in  a 
national  forest,  based  only  on  the  fact  that 

the  land  is  In  an  "inventoried  roadless  area," 
and  where,  subsequent  to  an  appeal  objecting 

to  that  stipulation,  the  Forest  Service  submits 
a  revised  stipulation,  the  Bureau  of  Land 
Management  decision  to  the  extent  it  required 

the  execution  and  filing  of  the  "Roadless  Area" 
stipulation  will  be  set  aside  and  the  case 
remanded  to  the  Bureau  for  submission  of  the 
substitute  stipulation  to  the  offeror  for 
execution  and  filing. 

Rainbow  Resources 
1974) 

,  Inc.,  17  IBLA  142  (Sept.  12, 



702 

OIL  AND  GAS  LEASES— Continued 

APPLICATIONS  — Continued 

Generally  — Continued 

Where  an  oil  and  gas  lease  offer  for  public  lands 
in  a  national  forest  is  rejected  by  reason  of 
Forest  Service  advice  that  it  cannot  make  any 
informed  recommendation  until  it  makes  an 

environmental  Impact  statement,  and  where  it 

appears  that  if  such  a  statement  is  required 
under  the  law  the  lead  agency  would  be  the 
Bureau  of  Land  Management,  the  rejection  of 
the  offer  will  be  set  aside  and  the  case 
remanded  for  the  Bureau  to  make  such  studies 

as  it  deems  appropriate  and  then  to  act  on 
the  offer. 

W.  T.  Stalls,  17  IBLA  175  (Sept.  13,  1974) 

The  requirement  that  an  applicant  for  a  non- 
competitive oil  and  gas  lease  offer,  where 

the  United  States  owns  only  a  50  percent 
mineral  Interest  in  the  land,  accompany  the 
offer  with  a  statement  showing  the  extent 

of  the  offeror's  ownership  of  the  operating 
rights  in  the  fractional  mineral  interest 
not  owned  by  the  United  States  is  mandatory. 
Where  their  statement  does  not  accompany 
the  offer,  it  must  be  rejected  without 

priority.   But  priority  will  be  granted  from 
the  time  the  required  statement  is  filed. 

OIL  AND  GAS  LEASES—Continued 

APPLICATIONS  — Continued 

Generally  — Continued 

A  decision  rejecting  oil  and  gas  lease  applications 
for  public  land  in  a  national  forest  because  the 
Forest  Service  has  not  finished  an  environmental 

Impact  statement  on  wilderness  classification  of 
the  area  will  be  set  aside  and  remanded  for  the 

Bureau  of  Land  Management,  In  the  exercise  of  its 
delegated  discretion  to  lease  public  lands  for  oil 
and  gas,  first  to  determine  whether  It  should 
prepare  an  environmental  Impact  statement  as  the 
lead  agency  responsible  for  mineral  leasing,  and 
then  to  act  on  the  offers  accordingly. 

W.  T.  Stalls,  18  IBLA  34  (Nov.  11,  1974) 

An  oil  and  gas  lease  offer  filed  on  a  drawing  entry 
card  in  a  simultaneous  filing  procedure  must  be 
rejected  when  the  entry  card  contains  the  names  of 
additional  parties  in  interest  and  the  required 

statement  of  additional  parties'  interests  and 
qualifications  is  not  filed  within  the  time  re- 

quired by  43  CFR  3102.7.   The  offeror  Is  not 

retroactively  excused  from  submitting  the  re- 
quired statement  of  interests  where  an  additional 

party  listed  on  the  entry  card  subsequently  agrees 
to  convey  his  offer  and  lease  Interests  to  the 
offeror. 

Joy  H. Goodale,  18  IBLA  38  (Nov.  12,  1974) 

Michigan  Wisconsin  Pipe  Line  Co. 

(Sept.  27,  1974) 

17  IBLA  282 

A  public  lands  oil  and  gas  lease  offer  which 
has  been  rejected  by  the  Bureau  of  Land 
Management  because  of  unresolved  title 
question  to  the  lands  in  issue  will  not  be 
suspended  to  await  resolution  of  that 

question. 

Placid  Oil  Company,  17  IBLA  292  (Sept.  30,  1974) 

Where  an  oil  and  gas  leases  offer  filed  on  a 
drawing  entry  card  in  a  simultaneous  filing 
procedure  contains  the  name  of  an  additional 
party  in  interest  and  the  statement  of  Interest, 
copy  or  explanation  of  the  agreement  between 
the  parties,  and  evidence  of  the  qualifications 
of  the  additional  party  are  not  filed  within 
the  time  required  by  43  CFR  3102.7,  the  offer 
must  be  rejected. 

Wesley  Warnock,  W.  G.  Smith,  Jr, 
(Oct.  21,  1974) 

17  IBLA  338 

A  simultaneously  filed  oil  and  gas  lease  offer  Is 
properly  rejected  where  the  offer  is  neither  ac- 

companied by  a  statement  of  corporate  qualifica- 
tions nor  makes  reference  to  a  serial  number  of 

a  record  In  which  such  statement  had  previously 
been  filed. 

A  procedure  which  allows  statements  of  corporate 
qualifications  to  be  filed  after  competitive 
bidding  but  not  after  simultaneous  noncompetitive 
drawings  is  neither  arbitrary,  nor  capricious, 
nor  a  denial  of  equal  protection  of  law. 

Ballard  E.  Spencer  Trust,  Inc..  18  IBLA  25 
(Nov.  11,  1974) 

An  acquired  lands  lease  offer  for  land  in  which  the 
United  States  owns  only  a  fractional  mineral 
interest  is  defective  and  subject  to  rejection 
when  the  applicant  fails  to  accompany  his  offer 
with  the  statement  required  by  the  regulations 

showing  the  extent  of  his  ownership  of  operat- 
ing rights  to  the  fractional  mineral  interest 

not  owned  by  the  United  States.   Under  the  regu- 
lar or  "over-the-counter"  filing  procedure, 

however,  if  the  offeror  submits  his  statement 
of  operating  rights  with  his  appeal,  the  defect 
may  be  considered  cured  with  priority  of  filing 
as  of  that  time. 

James  H.  Scott.  18  IBLA  55  (Nov.  19,  1974) 

As  a  condition  precedent  to  the  issuance  of  an 
oil  and  gas  lease,  the  Department  of  the 
Interior  may  require  an  applicant  to  accept 
reasonable  surface  management  stipulations, 
not  inconsistent  with  the  purposes  for  which 
the  lease  Is  issued,  in  order  to  protect  the 
environmental  quality  of  the  land. 

The  financial  burden  of  complying  with  environ- 
mental protection  stipulations  is  the  sole 

responsibility  of  the  lessee. 

Duncan  Miller,  18  IBLA  71  (Nov.  25,  1974) 

An  offer  to  lease  acquired  lands  for  oil  and 
gas  made  on  forms  for  leasing  public  lands 
must  be  rejected. 

Frederick  G.  Holl  and  Harry  W.  Oborne.  18  IBLA 
145  (Dec.  6,  1974) 
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Where  two  offerors  file  an  offer  for  a  lease  to  be 

held  by  them  in  undivided  interests  of  75 
percent  and  25  percent,    respectively,   and  they 
then  file  a  new  superseding  offer  changing  their 
undivided  interests  to  50  percent  each,    the 
new  offer  does  not  constitute  an  assignment  which 
must  meet  the  requirements  for  the  assignment 
of  a  lease  in  order  to  become  effective. 

Raymond  J.    Hansen,    A-30179  (Mar.,  5,    1965) 

When  an  oil  and  gas  lease  offer  indicates  the  name 
of  an  additional  party  in  interest,    and  the  re- 

quired statement  of  interest  is  not  filed  within 
the  time  allowed,    the  offer  is  properly  rejected; 
when  the  offeror  on  appeal  to  the  Bureau  of 
Land  Management  then  shows  that  he  is  the 
sole  party  in  interest  and  the  listing  of  the 
additional  name  was  an  error  on  his  part, 
priority  of  filing  time  is  properly  allowed  but 
only  from  the  date  that  the  correction  is  re- 

ceived by  the  Bureau. 

Timothy  G.    Lowry,   A-30487  (Mar.    16,    1966) 

OIL  AND  CAS  LEASES— Continued 
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Where   the  mineral   Interest   of   the  United 
States   in  lands   described   in  a  noncom- 

petitive  oil  and  gas   lease  offer   for 
acquired   lands    proves   to  be   larger  or 
smaller  than   the   interest   stated,    the 
rentals   payable  by   the   lessee   shall  be 
Increased  or  decreased  proportionately. 
If   the   federal  mineral   interest   is 
larger   than    the  stated  Interest   and   the 
advance   rental   is   deficient   by  more    than 
10  percent,    the   lease  will  not   issue. 
However,    if   the  deficiency   is   remedied 
by  payment  of   the   additional   rental  and 
no  offers   are   filed   in   the   interim,    the 
offer  earns   priority   from   the  date   the 
deficiency  is   remedied. 

Irwin  Rubenstein.    3  IBLA  250      (Sept.    21,    1971) 

Where  an  over-the-counter  noncompetitive   oil 
and  gas  offer   is    filed  without  showing 

whether   the   applicant   is   the   "sole   party   in 
interest",   and  such   defect   is   remedied   prior 
to  the   filing  of   any   Junior  offer,    the   first 
offer  may  be  considered  with  priority   as   of 
the  date  the  curative  data  is   filed. 

William  B.    Collins.    4   IBLA  8   (Oct.    26,    1971) 

An  amendment  of  an  oil  and  gas  lease  offer  to 

change  the  description  of  land  sought  for  leasing 
to  include  the  correct  designation  of  a  legal 
subdivision  available  for  leasing  in  place  of  a 

previously  designated  subdivision  which  is  not 
available  for  leasing  should  not  be  rejected  as 
a  substitution  of  one  tract  of  land  for  another, 
requiring  the  filing  of  a  new  lease  offer,   filing 
fee  and  rental  payment,   where  it  appears  that 
the  offeror  originally  intended  to  apply  for  the 
land  described  in  the  amendment. 

Where  an  oil  and  gas  lease  offeror,    upon  dis- 
covering an  error  in  the  land  description  of  an 

offer  just  filed,   in  compliance  with  verbal 
instructions  from  land  office  personnel,    filed 

an  "amended  application"  for  the  lands  for 
which  he  originally  intended  to  apply,   accom- 

panied by  payment  of  the  filing  fee  but  not  the 
first  year's  lease  rental,   and  it  appears  that 
the  land  office  treated  the  "amended  application" 
as  a  new  and  independent  lease  offer  upon  the 
erroneous  supposition  that  the  original  offer 
could  not  be  corrected  by  amendment,    the 

"amended  application"  will  be  treated  as  an 
amendment  to  the  original  offer,    rather  than 
as  an  independent  offer,    where  it  is  clear  that 
the  offeror's  intent  was  only  to  correct  the 
error  in  the  original  land  description  and  not  to 
apply  for  different  land. 

William  A.   Stevenson,  A-30741  (May  29.    1967) 

Where  au  over-the-counter  noncompetitive  oil 
and   gas   lease  offer   is   filed  by  a  corporation 
unaccompanied  by   a  statement  of   its  qual- 

ification? or  a  reference  by  serial  number 
to  the  record  in  which  it  has  been   filed, 
and  such  defect   is   remedied  prior  to  the 
filing  of  any  Junior  offer,    the   first 
offer  may  be  considered  with  priority  as 
of  the  date  the  curative  data  is   filed. 

Bear  Creek  Corporation,   5  IBLA  202   (Mar.   20,    1972) 

Oil  and   gas   lease  offers   are  properly   rejected 
when  each  offer  shows  on   its    face   that   there 

are   two  offerors  with  20  percent   and   80  per- 
cent  interests   respectively,   but  one  of   the 

offerors   cannot   be   identified   from  the   face 
of   the  offer   form  because  his  name   is   repre- 

sented  only   by   an   illegible   signature.      An 
offeror  whose   identity   cannot   be  established 
from  the   face  of   the  offer  cannot   be   regarded 
as   the   first   qualified  applicant   for   a  lease, 
and   such  an  offer  earns   no  priority   from  the 
time  of   its   filing.      However,    the  offer (s) 
may   be   considered   as  being  cured  and  having 
priority   from  the   time   that  a  supplemental 
statement   is   submitted,   signed  by   the  offeror 
and   the  other   interested  party,   properly   iden- 

tifying him. 

R.  C. Bailey,  et  al..  7  IBLA  266  (Sept.  19,  1972) 

Oil  and  gas  offers  are  properly  rejected  when 
each  offer  shows  on  its  face  that  there  are 
two  offerors  with  20  percent  and  80  percent 
interests  respectively,  but  one  of  the 
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offerors  cannot   be   identified   from  the   face 
of  the  offer   form  because  his  name  is  repre- 

sented only  by  an   illegible  signature.      An 
offeror  whose  identity  cannot  be  established 
from  the   face  of  the  offer   cannot   be  regarded 
as   the  first  qualified  applicant   for  a  lease, 
and  such  an  offer  earns  no  priority  from  the 
time  of   its  filing.      However,    the  offer  may 
be  considered  as  being  cured  and  having 
priority  from  the  time  that   a  supplemental 
st-atement   is  submitted,   signed  by   the  offeror 

and  the  other   interested  party,  properly 
identifying  him. 

U»1Pn   S.    Bailey,   8   IBLA  145    (Nov.    15,    197
2) 

Oil   and   gas    lease  offers   are  properly 
rejected  when  each  offer  shows  on  its 
face   that   there   are   four  of  ferors  „.  each 
with  a  25  percent   interest,   but   three 
of   the  offerors   cannot  be  identified 
from  the  face  of   the  offer   form  because 
their  names   are   represented   only  by  an 
illegible   signature.      An   offeror  whose 
identity   cannot  be  established   from  the 
face   of   the  offer   cannot  be  regarded  as 
the  first  qualified  applicant   for  a   lease, 
and  such   an  over-the-counter  offer  earns 
no  priority   from  the   time  of   its    filing. 
However,    in  such   over-the-counter  offers, 
the  defect  may  be   considered  as  being 
cured  and    the  offer  having  priority   from 
the   time    that   a  supplemental  statement   is 
submitted,   signed  by   the  offerors,    properly 
identifying  each. 

lames  D.    Johnson,   et   al.,    8  IBLA   348 
(Dec.    11,    1972) 

Oil    and   gas    lease  offers    are   properly 
rejected  when  each   offer  shows   on   its 
face   that    there   are   two  offerors  with 
20   percent   and   80   percent    Interests 
respectively,   but   one  of    the  offerors 
cannot   be  identified    from  the    face   of 
the  offer    form  because  his   name    is 

represented  only  by   an   illegible   signa- 
ture.     An   offeror  whose   identity    cannot 

be  established    from  the    face   of   the  offer 
cannot  be  regarded   as   the   first  qualified 
applicant    for  a   lease,   and  such   an  offer 
earns  no  priority    from  the   time   of   its 
filing.      However,    the  offers   may  be   con- 

sidered as  being   cured  and  having  priority 
from  the  time   that   a  supplemental  statemeni 
is   submitted,   signed  by   the  offeror  and 

the  other  interested  party,   properly   iden- 
tifying him. 
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amended  offer  or  other  curative  material  the 
land  is  withdrawn  from  leasing,  the  question 
is  foreclosed,  since  priority  to  lease  can- 

not be  established  after  the  land  is  closed to  leasing. 

R.  Carpenter  et  al.  .  9  IBLA  380  (Feb.  15, 

Will 
iam  P.  Sexton  et  al.,  9  IBLA  316  (Feb.  13,  1973) 

Offers  which  incorporate  curable  defects  can 
earn  priority  only  from  the  date  the  defects 

are  cured.  Where,  prior  to  filing  of  an 

1973) 

Oil  and  gas  offers  are  properly  rejected 

when  one  of  the  offerors  cannot  be  iden- 
tified from  the  face  of  the  offer  form 

because  his  name  is  represented  only  by 

an  illegible  signature,  and  at  the  time 
curative  material  is  filed  to  remedy 

the  defect,  the  lands  have  been  withdrawn. 

Donald  Burnett  et  al . ,  10  IBLA  76  (Mar.  5,  1973) 

Where  an  over-the-counter  oil  and  gas  lease  offer 
does  not  Indicate  whether  the  parties  making 

application  are  the  sole  parties  in  interest, 
and  the  offers  are  rejected,  and  when  the  re- 

quired statement  is  subsequently  submitted, 
the  application  earns  priority  from  the  time 
of  filing  the  statement  that  they  are  the  sole 

parties  In  Interest. 

M.  P.  Shiflet.  R.  J.  D'Arcy,  15  IBLA  112  (Mar.  18, 
1974) 

Atjto£nejs_-lri2,Fact  £t_Agents 

An  oil  and  gas  lease  offer  signed  by  an  attorney 
in  fact  for  the  offeror  is  properly  rejected 
where  it  is  not  accompanied  by  a  separate 

statement  of  the  attorney's  interest  or  lack 
of  interest  in  the  offer  and  the  lease,    if 
issued,    as   required  by  Departmental 

regulation. 

Husky  Oil  Company,   A-30440  (Oct.   27,    1965) 

The  regulations  requiring  an  agent  of  an  offeror 
for  an  oil  and  gas  lease  to  accompany  the 

offer  with  evidence  of  the  agent's  authority  to 
sign  the  offer  in  behalf  of  the  offeror  will  not 
be  applied  to  reject  offers  filed  in  the  name  of 
a  person  who  is  indicated  in  a  supplemental 
statement  to  the  offer  to  be  acting  as  an  agent 
for  another  person  who  has  100%  interest  in  the 
lease  and  offer  and  is  designated  as  a  party  in 
interest  on  the  offer  form,  where  the  language 

of  the  regulations  does  not  clearly  require  such 
evidence  when  the  offer  is  in  the  name  of  the 

agent  as  the  offeror  and  signed  by  him  as  of- 
feror.   Also,  the  agent  will  not  be  deemed  un- 

qualified to  obtain  a  lease  in  his  own  name  sim- 
ply because  another  person  is  to  obtain  100% 
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interest  In  the  lease  and  the  other  person's 
interest  in  the  lease  and  offer  is  revealed,  ir 
the  absence  of  clear  regulatory  provisions 
prohibiting  such  a  practice. 

A.  M.  Shaffer  et  al. ,  Betty  B.  Shaffer, 

A-30561,  A-30563  (Oct.   7,    1966)    73  I.   D.    293 

OIL  AND  GAS  LEASES— Continued 
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acreage  applied  for  and  the  rental  paid  makes 
it  plain  that  the  land  applied  for  covers  some 
land  formerly  in  the  river  bed  but  now  fast  land 
as  the  result  of  accretion,   a  lease  issued  pur- 

suant to  the  offer  covers  the  described  accreted 
land  as  well  as  the  land  still  remaining  in  the river  bed. 

Sam  K.    Viersen,    Jr.  , A-30063  (June  30.    1965) 
72  I.D.   251 

De£C£i£tion 

An  application  for  an  acquired  lands  oil  and  gas 
lease  is  properly  rejected  when  a  lease  has  been 
issued  to  a  prior  offeror  and  the  appellant  fails 
to  prove  his  contention  that  the  description  of  the 
land  in  the  prior  offer  did  not  properly  close 
and  the  prior  offer  was  therefore  invalid. 

Charles  J.    Babington,    A-30286  (Feb.    3.    1965) 

An  oil  and  gas  lease  offer  is  properly  rejected 
when  it  describes  land  in  range  7  W.   whereas  the 
land  sought  is  in  range  70  W.   and  there  is  no 
range  7  W.    in  the  State  in  which  the  offer  is 
filed. 

Howard  L.    Peterson,    A-30358  (Feb.    3,    1965) 

A  tract  of  land  which  lies  within  the  limits  of  a 

surveyed  township,    as  determined  by  established 
corners,    is  included  in  the  legal  subdivisions 
of  the  township  and  is  surveyed  land  even  though 
the  official  survey  plat  does  not  show  the  tract 
as  it  is  located  on  the  ground,    and  an  oil  and 
gas  offer  for  such  tract  which  describes  it  by 
metes  and  bounds  as  unsurveyed  land  is 
properly  rejected. 

Texaco,    Inc.,    A-30290  (Apr.    29.    1965) 

An  oil  and  gas  lease  offer  for  unsurveyed  land  in 
Alaska  which  has  been  rejected  by  the  Office 
of  Appeals  and  Hearings,    Bureau  of  Land 
Management,   because  of  an  inadequate  de- 

scription of  the  lands  applied  for  will  be  re- 
manded to  the  Bureau  for  further  action  when 

the  Bureau  has  modified  its  decision  rejecting 
an  offer  in  an  identical  case  and  both  cases 
partially  involve  the  same  land. 

Robert  Schulein.   Samuel  Gary,    A -30 340 
(July  9.    1965) 

When  land  requested  in  an  oil  and  gas  lease  offer 

for  acquired  lands  is  not  surveyed  in  accord- 
ance with  the  rectangular  system  of  public  land 

surveys  but' is  within  the  area  of  the  public  land 
surveys,    and  the  description  given  is  an  accurate 
one,   by  metes  and  bounds,    giving  courses  and 
distances  between  the  successive  angle  points 
on  the  boundary  of  the  tract  and  connected  with 
an  official  corner  of  the  rectangular  survey 
by  courses  and  distances,    the  description  is 
proper  and  meets  the  requirements  of  the  De- 

partmental regulation  even  though  one  boundary 

of  the  tract  may  be  intended  to  coincide  with  a 
township  line  which  is  surveyed  under  the 
rectangular  system  of  public  land  surveys  but 
does  not  precisely  conform  to  it. 

Neil  F.   Stull  et  al.  ,    A-30408  (Aug.    19,    1965) 

A  metes  and  bounds  description  in  an  acquired 
lands  oil  and  gas  lease  offer  which  is  tied  to  an 
established  quarter  section  corner  described 
in  the  survey  field  notes  as  a  1/2-mile  post 
meets  the  requirement  of  the  Departmental 
regulation  that  such  a  description  be  tied  to 
an  established  survey  corner. 

Charles  J.    Babington,    A-30326  (May  11,    1965) 

An  oil  and  gas  lease  offer  does  not  contain  a 
defective  description  because  it  does  not 
exclude  a  right-of-way  within  the  land  applied 
for,    since  the  Department  has  never  required  the 
rejection  of  a  lease  offer  merely  because  it  de- 

scribed land  that  was  not  available  for  leasing 
so  long  as  rental  has  been  remitted  for  all  the 
land  described  without  any  diminution  for  the 
land  in  the  right-of-way. 

L.  B.   Smith  et  al.  ,    A-30447  (Oct.    29,    1965) 

Where  a  metes  and  bounds  description  in  an  oil  and 
gas  offer  refers  to  land  applied  for  as  being  in  a 
river  bed,   but  the  tract  described  as  plotted  on 
an  aerial  photograph  made  part  of  the  offer,    the 

An  oil  and  gas  lease  offer  is  properly  rejected 
when  the  description  tie  is  to  a  corner  of 
R.    IE.,   which  locates  the  land  in  R.    IE., 
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whereas  the  offeror  is  applying  for  land  in  R.    2 
E.   and  other  portions  of  the  description  in- 

dicate that  the  land  is  in  R.    2  £. 

Charles  J.    Babington,    A-30449  (Nov.    30,    1965) 

A  metes  and  bounds  description  of  a  tract  of 
land  in  an  oil  and  gas  lease  offer  must  be 
connected  to  an  official  corner  of  the  public 
land  surve/s,   which  term    includes  township 
corners,    section  corners,    quarter-section 
corners  and  meander  corners  and  excludes 

quarter -quarter  section  corners  and  lot 
corners  established  by  protraction,    but  an 
offer  is  not  to  be  rejected  (or  failure  to 
tie  the  description  to  an  official  corner  where 
the  point  of  beginning  for  the  description  is  a 
lot  corner  which  is  also  a  meander  corner. 

John  Snyd.';  r,   State  of  Montana,    A-30462 
"(TJec.    3TT9T5J  "       72  I.  D.    527 

The  rejection  of  an  oil  and  gas  lease  offer  for 
failure  to  comply  with  the  640-acre  minimum 
limitation  because  nonnavigable  river  bed 
lands  adjacent  to  the  public  lands  applied  for 
were  available  for  lease  will  be  affirmed  where 
the  appellant  does  not  show  that  the  river  bed 
lands  were  not  available  for  lease,    as  an 
offer  for  lease  under  the  Mineral  Leasing  Act 
will  not  be  accepted  as  an  offer  for  the  river 
bed  lands  unless  such  lands  have  been 

properly  described  and  rentals  submitted 
for  them. 

The  responsibility  of  furnishing  a  proper  and 
adequate  description  of  lands  in  an  oil  and 
gas  lease  offer  is  upon  the  offeror,    and  any 
difficulties  in  ascertaining  a  proper  metes 

and  bounds  description  of  river  bed  lands  do 
not  preclude  the   requirement  that  such  lands  be 
correctly  described. 

Charles  H.    Fingerhood,    A-30461    (Mar.    17,    1966) 

An  acquired  land  oil  and  gas  lease  offer  for  land 
surveyed  under  the  rectangular  system  of 
public  land  surveys  is  properly  rejected  without 
priority  when  in  the  description  of  the  land 
contained  in  the  offer  a  deviation  of  a  portion  of 
the  boundary  which  does  not  conform  to  the 
public  land  survey  is  not  tied  to  an  established 
corner  of  the  public  land  survey,    being  tied 
only  to  a  corner  of  a  quarter-quarter  section, 
and  if  the  offeror  wishes  to  file  a  corrected 

description,    he  may  do  so  but  will  gain  priority 
only  from  the  time  of  the  corrected  filing. 

Samuel  W.    Mcintosh,    A -30490  (Mar.    28,    1966) 
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A  noncompetitive  offer  to  lease  for  oil  and  gas 
acquired  lands  which  have  been  surveyed  under 
the  public  land  surveys  must  be  rejected  if  it 
describes  the  land  applied  for  by  tract  numbers 
when  the  regulation  then  in  effect  required  the 

description  to  conform  to  the  public  land  sur- 
vey or  to  include  a  metes  and  bounds  descrip- 
tion when  the  description  could  not  be  so 

conformed. 

Charles  D.   Lee,  A-30535  (May  19,   1966) 

An  offer  for  an  acquired  lands  oil  and  gas  lease 
covering  land  which  has  not  been  surveyed 
under  the  rectangular  system  of  public  land 
surveys  must  be  rejected  where  the  offer  does 
not  describe  the  land  by  metes  and  bounds, 

giving  courses  and  distances  and  a  tie  to  a 
public  land  survey  corner. 

Hugo  H.   Pyes,  A- 30541  (June  9,    1966) 

An  acquired  land  oil  and  gas  lease  offer  for  a 
tract  of  land  which  is  surveyed  under  the 
rectangular  system  of  public  land  surveys,  but 
which  has  boundaries  that  do  not  conform  to 

those  surveys,   must  properly  describe  the 
nonconforming  boundaries  by  metes  and  bounds, 
and  where  the  metes  and  bounds  description 
has  a  closure  error  greater  than  that  deemed 
acceptable  under  public  land  survey  standards, 
the   description  is  considered  insufficient  and 
the  offer  is  properly  rejected;  however,  the 
offer  will  not  be  rejected  on  the  ground  that 
it  does  not  contain  true  mean  bearings  for  the 
north  and  south  boundaries,  when  it  is  found 
that  the  bearings  given  are  proper. 

An  acquired  land  oil  and  gas  lease  offer  for  a 
tract  of  land  which  is  surveyed  under  the 
rectangular  system  of  public  land  surveys,   but 
which  has  a  portion  deviating  from  the  survey 
boundaries,   must  be  described  by  metes  and 
bounds  tied  to  an  official  corner  of  the  public 
land  survey,   and  a  lease  which  was  issued 
pursuant  to  an  offer  deficient  because  it  was 
not  tied  to  such  a  corner  is  subject  to 

cancellation  if  there  is  a  valid  junior  offer  for 

the  land,   even  though  a  proper  amended  descrip- 
tion was  filed  after  the  junior  offer  was  filed. 

Charles  J.    Babington,   A-30522  (June  14,*1966) 

Where  an  oil  and  gas  lease  application  for  ac- 
quired land  is  filed  prior  to  the  issuance  of 

any  regulations  pertaining  to  the  leasing  of 
minerals  in  acquired  lands,    an  allegation  that 
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the  application  did  not  comply  with  the  regula- 
tions as  to  land  description  is  not  a  proper 

basis  for  depriving  the  first  qualified  applicant 
of  his  statutory  preference   right  and  for  can- 

celing a  lease  issued  to  him. 

Duncan  Miller,  A-30600  (Dec.    1,    1966) 

A  noncompetitive  oil  and  gas  lease  offer  for  a 
tract  of  acquired  land  lying  outside  the  area 
of  the  public  land  survey  is  properly  rejected 
where  the  description  of  the  land  in  the  lease 
offer,  although  consistent  with  the  description 
in  the  deed  of  conveyance  to  the  United  States, 
does  not  include  the  courses  and  distances 

between  angle  points  along  the  meanders  of  a 
river  which  forms  a  portion  of  the  boundary  of 
the  tract  applied  for. 

J.   W.    McTiernan,   A-30645  (Feb.    14,    1967) 

Where  on  his  appeal  from  a  decision  rejecting  an 
oil  and  gas  lease  offer  on  the  ground  that  its 
metes  and  bounds  description  of  the  land  applied 
for  was  inadequate  the  appellant  admits  that 
his  description  did  not  satisfy  the  regulation,    the 
appeal  will  be  dismissed. 

Charles   J.    Babington,    A-30667  (Mar.   2,    1967) 

OIL  AND  GAS  LEASES— Continued 

APPLICATIONS  —Continued 
Description  —Continued 

An  oil  and  gas  lease  offer  does  not  contain  a  de- 
fective description  because  it  does  not  exclude 

a  right-of-way  within  the  land  applied  for, 
since  the  Department  has  never  required  the 
rejection  of  a  lease  offer  merely  because  it 
described  land  that  was  not  available  for 

leasing  so  long  as  rental  has  been  remitted  for 
all  the  land  described  without  any  diminution 
for  the  land  in  the  right-of-way. 

An  acquired  lands  oil  and  gas  lease  offer  is  not 
defective  merely  because  it  fails  to  describe 
all  the  land  in  a  tract  available  for  leasing. 

Arthur  E.    Meinhart,    Irwin  Rubenstein,    A-30665 
(Mar.    30,    1967) 

An  amendment  of  an  oil  and  gas  lease  offer  to 
change  the  description  of  land  sought  (or  le-tsing 
to  include  the  correct  designation  of  3  legal 
subdivision  available  for  leasing  in  place  of  a 
prtviouslyodesignated  subdivision  which  is  not 
available  for  leasing  should  not  be  rejected  as 
a  sdbstitution  of  one  tract  of  land  for  another, 
requiring  the  filing  of  a  new  lease  offer,  filing 
fee  and  rental  payment,    where  it  appears  that 
the  offeror  originally  intended  to  apply  for  the. 
land  described  in  the  amendment. 

William  A.   Stevenson,   A-30741   (May  29,    1967) 

Where  the  final  boundary  in  a  metes  and  bounds 
description  is  also  a  line  of  the  public  land 
survey,    it  is  a  line  which  conforms  with  the 
public  land  survey,   and,    under  the  pertinent 
regulation,    need  not  be  described  by  metes 

and  bounds,    giving  courses   and  distances,    so 

that  an  error  in  the  metes  and  bounds  de- 

scription will  be  treated  as  surplusage  and 
disregarded. 

Where  a  lease  otfer  form  states  that  the  de- 

scription of  the  land  applied  for  is  contained 

in  attached  sheets,   a  map  constituting  part  of 

one  of  the  attachments  is  properly  used  to 

supply  the  township  and  range  for  the  land 

described  where  the  township  and  range  are 

not  given  in  the  verbal  description. 

A  description  of  lands  applied  for  in  an  oil  and 

gas  lease  offer  for  acquired  lands  is  proper 

so  long  as  it  meets  the  requirements  of  the 

applicable  regulation  whether  it  includes 

some  land  not  available  for  lease  or  omits 

some  that  is,   and  a  junior  offer  does  not 

earn  priority  over  it  merely  because  
it  more 

accurately  describes  the  land  available  
for 

lease. 

A  noncompetitive  oil  and  gas  lease  offer  for  un- 
surveyed  land  is  properly  rejected  where  the 
metes  and  bounds  description  fails  to  give  the 
distances  for  two  calls  and  gives  a  course  for 
one  call  which  would  cause  the  description  not 
to  close;  the  fact  that  the  call,  which  was 

stated  to  be  a  point  east  of  the  point  of  begin- 
ning, was  apparently  intended  to  be  to  a  point 

west  of  the  point  of  beginning  cannot  be  disregarded. 

Duncan  Miller.  A-30788  (Aug.   23,   1967) 

"Legal  Subdivision"   --  It  is  not  prope  r  to  reject  an 
oil  and  gas  lease  offer  which  describes  land  in  one 
section  as  the  NW1  /4  and  land  in  another  section  as 
the  Nl  /2,  where  each  section  is  irregular  and  the 
NW  1  /4  of  one  has  been  subdivided  wholly  into  lots 
and  the  Nl  /2  of  the  other  has  been  partially  sub- 

divided into  lots,   on  the  ground  that  the  offer 

failed  to  describe  the  land  by  "legal  subdivision" in  accordance  with  the  latest  plat  of  survey, 

where  that  term  has  been  used  to  include  frac- 
tional as  well  as  regular  subdivisions. 

Robert  P.    Kunkel,   A-30792  (Nov.    7,    1967) 74  I.  D.    373 

Charles  J.    Babington  et  al. 
1967) 

A-30666  (Mar.    29, 
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A  description  in  an  acquired  lands  oil  and  gas 
lease  offer  of  a  parcel  of  land  smaller  than  a 

quarter-quarter  section  embraced  within  a 
public  land  survey  and  purportedly  in  con- 

formity with  it  must  describe  the  subdivisions 

of  the  quarter-quarter  section  in  the  same 
manner  as  larger  subdivisions  of  a  section  and 

quarter-section  would  be  described,   and  can- 
not merely  give  a  proportionate  ratio,   such  as 

the  "E3/4"  of  the  quarter-quarter  section,   un- 
related to  the  quadrant  method  upon  which  the 

public  land  surveys  are  based  and  understood. 

The  description  in  an  acquired  lands  oil  and  gas 
lease  offer  of  a  parcel  of  land  in  a  surveyed 

section  as  the  "E3/4  of  the  SE1/4NW1/4"  of  the 
section  is  defective,   and  a  leased  issued  pur- 

suant to  the  offer  must  be  canceled  as  to  that 

parcel  where  a  junior  offer  properly  describes 
the  land  in  conformity  with  the  rules  of  the 
public  land  survey  system  as  the  El/  2SE1/  4NW1/4 
and  E1/2W1/2SE1/4NW1/4. 

Jacob  N.   Wasserman,  A-30802  (Nov.    22,    1967) 74  I.  D.    392 

Where  an  acquired  lands  lease  offer  for  a  quarter- 
quarter  section  of  land  describes  two  tracts 
comprising  11  acres  which  are  excluded  from 
the  offer,    it  is  improper  to  reject  the  offer  for 
an  improper  description  merely  because  the 
11-acre  tract  described  differs  substantially 
from  an  11-acre  tract  which  was  excluded  in 

the  conveyance  of  the  quarter-quarter  section 
to  the  United  States. 

Charles  J.   Babington,   A-30992  (Feb.    28,    1969) 76  I.  D.  30 

Where  an  area  sought  to  be  excluded  from  a  larger 
parcel  of  land  in  an  oil  and  gas  lease  offer  is  de- 

scribed by  metes  and  bounds  in  terms  which  do 
not  satisfy  the  pertinent  regulation,   it  makts  the 
offer  defective  as  to  the  parcel  and  subject  to 
rejection  to  that  extent. 

Finlay  MacLennan,   A-31068  (Jan.    16,    1970) 

OIL  AND  GAS  LEASES— Continued 

APPLICATIONS  — Continued 

Description  — Continued 

Where   the  mineral   Interest   of   the   Unitec 
States  In  lands  described  In  a  noncom- 

petitive oil  and   gas    lease  offer    for 
acquired  lands   proves   to  be  larger  or 
smaller   than   the   interest  stated,    the 
rentals   payable  by   the   lessee   shall  be 
Increased  or  decreased  proportionately. 
If   the   federal  mineral   interest    is 
larger   than   the  stated   interest   and    the 
advance   rental   is   deficient  by   more    than 
10  percent,    the   lease  will  not    issue. 
However,    if    the  deficiency   is    remedied 
by  payment  of    the   additional   rental   and 
no  offers   are   filed   in   the   Interim,    the 
offer  earns   priority   from   the   date    the 
deficiency   Is   remedied. 

Irwin  Rubenstein,    3  IBLA  250      (Sept.    21,    1971) 

The  description  In  an  acquired  lands  oil 
and  gas  lease  offer  of  a  parcel  of  un- 
aurveyed  land  without  metes   and  bounds 
showing  courses  and  distances  between 
successive  angle  points  and  a  tie  by 
course  and  distance  to  a  nearby  official 
survey  corner  Is  defective,  and  a  lease 
Issued  pursuant  to  the  offer  must  be 
canceled  where  s  junior  offer  properly 
describes  the  land  in  conformity  with 
the  regulations. 

Arthur  E.   Melnhart,   Irwin  Rubenstein.   Appel- 
lants,  Bruce  Anderson,  Appellee,   6  IBLA  39 

(May  12,   1972) 

An  oil   and  gas    lease  offer  describing 
lands   in  Alaska  by   section  numbers 

is  properly   rejected  where   the  des- 
ignated sections   do  not   appear  on 

the  official  protraction  diagrams. 

An  oil   and   gas    lease  offer  describing 

land   in  Alaska  by  block  number,    town- 
ship  and   range   is   properly   rejected 

where   the  designated  block  does   not 
appear  on   the   official  protraction 
diagram,    and  where   the   land  within 
the   township,  which  would  normally 
have  been  designated  by    the   leasing 
block  number  described   in   the  offer, 
lies  within  the  Arctic  National  Wild- 

life Range   and  has  not  been  approved 
for   leasing  by   the  Secretary  of   the 
Interior. 

When  land  which  was  inadequately  described  in  an 
oil  and  gas  lease  offer  and  in  the  lease  there- 

after issued  is  adequately  identified  prior  to  the 
filing  of  a  conflicting  offer  after  the  lease  is- 

sued, the  land  considered  to  be  in  an  outstand- 
ing oil  and  gas  lease  is  not  available  for  leasing 

to  others. 

Ceorge  E.    Conlev.    1  IBLA  227    (Jan.    13,    1971) 

Gilbert   Copper  and  Chris   Palzer,   Fairbanks 
Excavating  and  Trucking  Company   and  Chris 
Palzer.    8  IBLA  11    (Oct.    3,    1972) 

Oil  and  gas   lease  offers   for  lands   in  Alaska 
which  describe   the   lands   applied  for  as 
certain  sections  or  blocks  within  desig- 

nated  townships  are  properly   rejected 
where   the  designated   townships  have  not 
been  subdivided  in  such  manner  on  approved 
protraction  diagrams. 

Joseph  Maclsaac,   et   al..    8   IBLA  51 
(Oct.    12,    1972) 
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The  description  in  an  acquired  lands  oil  and 
gas  lease  offer  of  a  parcel  of  unsurveyed 
land  without  metes  and  bounds  showing  courses 
and  distances  between  successive  angle  points 
and  a  tie  by  course  and  distance  to  a  nearby 
official  survey  corner  is  defective,  and  a 
lease  issued  pursuant  to  the  offer  must  be 
canceled  where  a  junior  offer  properly  describes 
the  land  in  conformity  with  the  regulations. 

Arthur  E.  Meinhart,  Irwin  Rub ens te in,  Appellants 
Homer  Lynn,  Appellee,  11  IBLA  129  (June  7,  1973) 

Even  though  a  state  office  could  probably  make  an 

accurate  guess  as  to  the  source  of  disparity 
between  the  amount  of  land  actually  described 
in  an  oil  and  gas  lease  offer  and  the  amount  of 
land  for  which  advance  rentals  were  paid,  it 
has  neither  the  authority  nor  the  duty  to  correct 
the  probable  error  in  order  to  make  the  offer 
valid. 

OIL  AND  CAS  LEASES— Continued 

APPLICATIONS  — Continued Drawing 

Where  a  drawing  of  oil  and  gas  offers  is  vacated 
and  a  new  drawing  is  ordered  because  an  offer 
was  omitted  by  mistake  from  the  drawing  and 
subsequently  the  omitted  offer  is  relinquished, 
the  drawing  will  be  allowed  to  stand. 

John  L.   O' 

A-30416  (Apr. 
1965) 

Prior  to  the  adoption  of  the  regulation  now  con- 
tained in  4.1  CFR  3123.9,   and  oil  and  gas 

lease  offer  which  did  not  draw  first  priority 
in  a  drawing  of  simultaneously  filed  offers 
was  properly  rejected  conditionally,    subject 
to  reinstatement  in  the  event  offers  with 

higher  priorities  did  not  ripen  into  leases. 

Samuel  W.   Mcintosh,    A-30242  (Aug.    6,    1965) 

Mountain   Fuel  Supply   Co. 
1973) 

13  IBLA  65  (Sept.  21, 

An  oil  and  gas  lease  application  Is  properly  rejecteJ 
when  it  does  not  adequately  describe  the  lands 

applied  for. 

An  application  for  an  oil  and  pas  lease  covering  uu- 
surveyed  acquired  laiuih  which  falls  to  describe  the 
lands  by  courses  and  distances  between  successive 

angle  points  and  fail.;  to  Include  a  nap  upon  w!»l."h 
the  desired  lands  are  clearly  marked  Is  inadequate 

when  the  pertinent  regulation  requires  such  descrip- 
tion and  map. 

Chalfant ,  Ma gee  &  Hansen ,  Inc . 

1973)  
"" 

13   IBLA  252    (Oct.    16, 

A  noncompetitive  oil  and  gas   lease  offer  to 
lease  acquired   lands  surveyed  under   the 
public   land  surveys  must  be  rejected  where 
It  describes  the  land  applied   for  as  river 
bottoms  within  certain  surveyed  sections 
because  the  description  cannot  be  conformed 
to  the  public   land  surveys  and   the  offeror 
failed   to  describe  the  stream  boundaries  by 
mer.es   and  bounds,   giving   courses   and  dis- 

tances between  the  successive  angle  points 
with  a   tie  to  a  public  land   survey  corner. 

James  R.   Nicholson,    16  IBLA  258   (July  25,    1974) 

An  oil  and  gas   lease  offer  for   lands  surveyed 
under   the  public  land  rectangular   system 
must  describe   the  land  by  legal  subdivision, 
section,    township  and  range   in  accordance 
with  43  CFR  3101.1-4(a),   and  an  offer  which 
describes  such  lands  only  as  to  a  particular 
township  will  be  rejected. 

Susan  K.   Hanklna,    18  IBLA  240   (Dec.    31,   1974) 

The  protest  of  a  winner  at  a  d.-awing  for 
simultaneously  filed  oil  and  gas  lease  offers 
against  the  cancellation  of  tha<  drawing  because 
five  offers  were  erroneously  omitted  from  it, 

and  against  the  holding  <■>:  a  second  drawing  with 
all  offers  participating  is  properly  dismissed. 

R.   E.    Puckett,    A-30419  (Oct.    29,    1965) 

An  interest  which  an  oil  and  gas  lease  applicant 
has  in  the    iffer  of  another  applicant  for  the 
same  land  in  a  drawing  of  simultaneously 
filed  noncompetitive  lease  offers  which  gives 
the  first  applicant,    in  effect,    1-1/4  chances 
of  success  in  the  drawing  is  inherently  unfair 
whether  or  not  there  has  been  collusion  or 
intent  to  deceive  the  Department,    and  the 

applicant's  offer  is  properly  disqualified  from 
participation  in  the  drawing. 

Where  two  offers  for  the  same  tract  of  land  are 
filed  during  a  simultaneous  filing  period  by 
two  corporations  one  of  which  owns  29  percent 
of  the  stock  of  the  other,    the  offer  of  the  first 
corporation  is  properly  rejected  because  by 
reason  of  its  stockholding  its  chances  of  success 
at  the  drawing  are  enhanced  over  those  of  other 
offerors;  the  offer  of  the  second  corporation  is 
also  properly  rejected  where  it  appears  that 
officers  of  the  first  corporation  are  also 
officers  of  the  second  corporation  and  as 
officers  are  authorized  to  file  offers  and  execute 
leases  for  the  respective  corporations. 

Schermerhorn  Oil  Corporation,    Kenwood  Oil 

Company,    A-30319(Nov.    29,    1965)        72  I.  D.    486 
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If  an  offeror's  drawing  card  is  not  the  winner  at  a 
drawing  held  under  43  CFR  3123.9(c)  to  deter- 

mine who  shall  be  awarded  an  oil  and  gas  lease 
for  lands  formerly  within  a  lease,  his  offer  will 
be  rejected  and  cannot  be  considered  further  in 
the  event  the  winner  is  not  qualified  since  that 
regulation  provides  that  in  that  event  the  lands 
will  be  included  in  the  next  simultaneous  filing 
drawing  procedure. 

A  protest  against  the  winning  oil  and  gas  lease 
offer  in  a  simultaneous  filing  procedure  under 
43  CFR  3123.9(c)  must  be  dismissed  when  the 
only  reason  for  challenging  the  offer  is  that 
the  offeror  did  not  make  the  statement  as  to 
whether  there  are  settlers  on  unsurveyed  lands 
required  by  43  CFR  3120.6,    when  it  is  doubtful 
that  the  lands  can  be  considered  as  unsurveyed 
lands  within  the  meaning  of  the   requirement  of 
that  regulation,    or  that  the  regulation  has  any 
applicability  to  offers  filed  under  43  CFR 
3123.9(c). 

The  successful  drawee  in  a  simultaneous  oil  and 

gas  filing  procedure  is  not  to  be  disqualified  for 
noncompliance  with  a  regulatory  requirement 
unless  the   regulation  is  so  clear  that  there  is  no 
basis  for  his  noncompliance. 

John  J.    King,    A-30472  (Feb.   28,    1966) 

By  the  terms  of  his  offer  an  applicant  for  land 
made  available  for  oil  and  gas  leasing  under 
the  provisions  of  43  CFR  3123.  9  agrees  that 

the  successful  drawing  of  his  "Simultaneous 
Oil  and  Gas  Drawing  Entry  Card"  will  bind him  to  a  lease  that  is  issued  as  a  result  of  a 

drawing,   and  he  may  not,   subsequent  to  the 
drawing  of  his  offer,    revoke  or  withdraw  that 
offer. 

Duncan  Miller,   A-30517     (Apr.    28,    1966) 

Where  an  offer  consisting  ofan  entry  card  filed 
under  the  procedures  governing  simultaneous 
filings  of  oil  and  gas  lease  offers  contained  ir 
43  CFR  3123.  9  states  that  there  are  other 

parties  in  .interest,    the  offer  becomes  de- 
fective if  the  statements  required  by  43  CFR 

3123.2(c)(3)  and  the  instructions  on  the  entry 
card  are  not  filed  with  the  offer  or  within  15 

days  thereafter. 

K.    L.   Bickel,   A-30555  (June  24,    1966) 

Paul  Harvey  et  al.  ,   A-30552  (June  24,    1966) 

OIL  AND  GAS  LEASES— Continued 

APPLICATIONS  — Continued 
Drawing,. — Con  t  inued 

An  oil  and  gas  offeror  who  files  a  simultaneous 
drawing  card  in  a  simultaneous  filing  procedure 
pursuant  to  43  CFR  3123.  9  cannot  withdraw  his 
offer  after  the  drawing  is  held  and  a  lease  is 
issued  to  him. 

Duncan  Miller,  A-30708  (Nov. 15.   15 

By  the  terms  of  his  offer  an  applicant  for  land 
made  available  for  oil  and  gas  leasing  under 
the  provisions  of  43  CFR  3123.  9  agrees  that 

the  successful  drawing  of  his  "Simultaneous 
Oil  and  Gas  Drawing  Entry  Card"  will  bind him  to  a  lease  that  is  issued  as  a  result  of  a 

drawing,  and  he  may  not,  subsequent    to  the 
drawing  of  his  offer,   revoke  or  withdraw  that offer. 

Duncan  Miller,  A-30629  (Nov.    16,   1966) 

Where  an  acquired  lands  oil  and  gas  lease  offer 
filed  on  a  drawing  entry  card  in  a  simultaneous 

filing  procedure  contains  the  name  of  an  addi- tional party  in  interest,  the  applicant  and  the 
other  interested  party  are  not  qualified  offerors 
if  they  fail  to  submit  a  statement  showing  the 
extent  of  their  interests  in  the  lease  and  a  copy 

or  explanation  of  the  agreement  between  them 

within  the  time  required  by  the  Department's 
regulations  and  the  offer  is  properly  rejected 
even  though  thereafter  they  file  such  information. 

Stephen  J.   Hlincik  et  al. ,  A-30652  (Jan.    18.   1967) 

Where  two  officers  of  a  corporation,  who  consti- 
tute all  of  the  stockholders,  directors,  and 

officers  of  the  corporation,  as  individuals,  file 
noncompetitive  oil  and  gas  lease  offers  for  the 
same  land  for  inclusion  in  the  same  drawing 
of  simultaneously  filed  lease  offers,  and  no 
offer  is  filed  on  behalf  of  the  corporation,  it 
is  not  necessarily  to  be  presumed  that  the 
individual  offers  are  filed  for  the  corporation, 

and  where  there  is  no  evidence  that  the  offer- 
ors breached  their  fiduciary  duty  to  the  corpo- 

ration so  as  to  create  a  corporate  interest  in 
their  offers,  the  offers  should  not  be  rejected 

on  the  ground  that  the  corporation  had  more 
than  one  chance  in  the  drawing  or  that  the 
statement  in  each  offer  that  the  offeror  is  the 
sole  party  in  interest  was  false. 

Raymond  J.   Stipek,   R.   A.    Keans.  A-30644 
(Feb.    1,    1967)  74  I.   D.   57 
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An  oil  and  gas  offeror  who  files  a  simultaneous 

drawing  card  in  a  simultaneous  filing  proce- 
dure pursuant  to  43  CFR  3123.  9  cannot  with- 
draw or  revoke  his  offer  after  it  has  been 

drawn  as  the  successful  offer. 

Duncan  Miller,   A-30797  (Sept.    12,    1967) 

An  offer  filed  at  a  time  when  the  land  described  is 

open  to  filing  after  a  simultaneous  filing 
period  has  ended  is  not  to  be  rejected  because 
it  is  determined  that  the  drawing  was  improper 
ly  conducted  and  a  new  drawing  is  to  be  held 
open  to  all  without  limitation,   but  the  offer 
will  earn  priority  only  after  that  of  the  offers 
participating  in  the  new  drawing. 

Duncan  Miller,   A-30891  (Mar.    5,    1968) 

Where  an  oil  and  gas  lease  offer  filed  on  a  drawing 
entry  card  in  a  simultaneous  filing  procedure 
contains  the  name  of  an  additional  party  in 
interest,   the  applicant  and  the  other  interested 
party  are  not  qualified  offerors  if  they  fail  to 
submit  a  statement  showing  the  extent  of 
their  interests  in  the  lease  and  a  copy  or  ex- 

planation of  the  agreement  between  them  with- 
in the  time  required  by  the  Department's 

regulation  referred  to  on  the  card,  and  the 

offer  is  properly  rejected  even  though  there- 
after they  file  such  information. 

Jesse  B.   Graner  et  al.  .A-30899  (Mar.    29,    li 
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Where  the  Secretary  has  determined  that  a  drawing 
held  to  determine  priority  among  offers  for  land 
opened  to  leasing  by  public  notice  was  improperly 
conducted  and  has  directed  that  a  new  drawing  be 

held,  offers  filed  thereafter  prior  to  the  announce- 
ment of  the  new  drawing  are  properly  rejected 

and  will  not  be  retained  pending  such  announce- ment. 

R.  G.   Boekel,   A-31069  (Jan.   27,    1970) 

An  oil  and  gas  lease  offer  is  properly  rejected 
where  the  offeror  is  acting  as  a  trustee  and  the 

entry  card  offer  is  not  accompanied  by  the  state- 
ments required  by  the  pertinent  regulation. 

Where  a  drawing  of  oil  and  gas  offers  is  vacated 
and  a  lease  issued  to  the  successful  offeror  is 
canceled  because  an  offer  was  improperly 
excluded  from  the  drawing  and  the  excluded 
offeror  fails  to  appeal  within  the  proper  time 
from  his  exclusion,  the  drawing  will  be  allowed 
to  stand  and  the  lease  remain  in  force. 

Esther  Bosworth  et  al.  ,  A-30903  (Apr.    1,    1968) 

Where  the  Bureau  of  Land  Management  discovers 
that  it  erroneously  included  land  within  a  known 
geologic  structure  of  a  producing  oil  or  gas  field, 
which  is  not  available  for  noncompetitive  oil  and 

gas   leasing,   in  a  parcel  of  lands  posted  as  avail- 
able for  leasing  in  a  simultaneous  filing  proce- 
dure under  43  CFR  3123.  9,   it  is  improper  to  re- 

ject the  winning  offer  for  the  parcel  at  the  draw- 
ing and  to  order  a  new  drawing,    instead  the  offer 

should  only  be  rejected  as  to  the  land  within  the 
known  geologic  structure  and  a  lease  issued  for 
the  remaining  lands  within  the  parcel  which  are 
available  for  leasing,   all  else  being  regular. 

Easton  E.   Brodsky,   A-31035(Nov.    18,1969) 76  I.  D.    286 

Lyle  Quintana  Johnson  et  al. 
(Jan.   28.   1971) 

1  IBLA  245 

A  protest  against  omission  of   a  drawing  entry  card 

"from  a  drawing   to  determine  priority  of   oil  and gas   lease  offers   submitted   in  response   to  a 
published  list  of   lands  available   for   leasing  by 
the  simultaneous   filing  procedure,   and  against 
issuance  of  a  lease   to   the  offeror  gaining  priority 
therein,    is  properly  dismissed  where   it   is  not 
shown  that  the  omitted  offer  was   correctly  filed. 

James  W.   Heyer,    Appellant,   Ray  Newman,    Edward  W. 
Halsey,   Harold  L.    Anderson,   Appellees.    2  IBLA  318 
(June  2,    1971) 

A  protest   against   the  result  of   a  drawing  of 
simultaneously   filed  oil  and  gas   lease   offers 
vhlch  charges   collusion  and  other  wrongdoing 
and  implies  a  violation  of    the   regulation 
requiring  disclosure  of  all  parties   in 
Interest   is  properly  dismissed  where   the   pro- 
testant   fails    to  establish   these   charges   or 
that   the  successful  offer  was   in   fact   defec- 

tive.    A  suggestion  of   the  possibility  of  a 
violation  of  a  regulation  is   not   sufficient; 
a  protestant  must   present   competent   proof  of 
such  violation,   absent  which  a  protest   is 

properly  rejected. 

Georgette  B.   Lee   and   James  W.  McDade. 
3  IBLA  171      (Aug.    31,    1971) 

A  telegram  withdrawing  an  offer    for  an  oil 
and  gas    lease,   received   in  a  land  office 
at  a  time  when  the  office   is  not   open 
to   the  public   for  the   filing  of  documents, 
is  deemed   under  43  CFS  S    1821.?-2(d)    (1*71) 
to  have  been  filed   as   of  the  hour  the 
office  next   opens    to   the  public. 

Under  43  CFR  $   3110.1 -6(b)    (1«71)    a  drawing 
to  determine  priorities   for  simultaneous 
oil  and  gas   lease  offers   is   only  to  be 
held  where  more   than  one  simultaneous 
offer  to  lease  a  particular  parcel  has 
been   filed. 

Dwem  Miller.   5  IBLA  35   (Feb.   24,    1972) 
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The  regulation,  43  CFR  3112.1-1  (1972), 
prescribing  that  no  oil  and  gas  offers 
for  lands  in  terminated  or  canceled  leases 
will  be  received  until  the  records  have 

been  noted  and  the  lands  have  been  posted 

in  accordance  with  3112.1-2  (1972)  is  a 

valid  exercise  of  the  Secretary's  author- 
ity to  prescribe  rules  and  regulations 

under  the  Mineral  Leasing  Act,  as  amended. 
30  U.S.C.  {  181  et  se£.  (1970). 

Rose  Mary  Johnson, 

(Apr.  13,  1972) 
et  al.,  5  IBLA  279 
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expiration  of  the  period  for  the  acceptance  of 
simultaneous  filings;  otherwise,  it  is  a  late filing. 

Robert  P.  Houston,  12  IBLA  336  (Aug.  10,  1973) 

An  oil  and  gas  offeror  who.  files  a  simultaneous  draw- 
ing card  in  a  simultaneous  filing  procedure  pursu- 
ant to  43  CFR  Subpart  3112,  cannot  withdraw  his 

offer  after  the  drawing  is  held  and  a  lease,  signed 
on  behalf  of  the  United  States,  has  been  issued  to 

him. 

Duncan  Miller,  13  IBLA  93  (Sept.  24,  1973) 

Where  a  properly  filed  card  is  Inadvertently 
omitted  from  a  drawing  conducted  under  the 

oil  and  gas  lease  simultaneous  drawing  pro- 
cedures, a  new  drawing  will  be  conducted  to 

include  the  omitted  entry. 

Craig  Martin,  6  IBLA  37  (May  12,  1972) 

An  oil  and  gas  lease  offer  successfully  drawn  at  a 
noncompetitive  lease  simultaneous  drawing  is  properly 
rejected  when  the  offeror  corporation  neither  files 
its  qualifications  nor  files  a  reference  to  any 

existing  record  of  its  qualifications  with  the  en- 

try card . 

Under  43  CFR  3110. 1-6 (b)  a  drawing  to  determine  pri- 
orities for  simultaneous  oil  and  gas  lease  offers 

is  to  be  held  only  where  more  than  one  simultaneous 
offer  to  lease  a  particular  parcel  is  filed. 

Duncan  Miller,  7  IBLA  360  (Sept.  28,  1972) 

An  interest  which  an  oil  and  gas  lease  appli- 
cant has  in  the  offer  of  another  applicant 

for  the  same  land  in  a  drawing  of  simultane- 
ously filed  noncompetitive  lease  offers 

which  gives  the  first  applicant,  in  effect, 

1-1/5  chances  of  success  in  the  drawing  is 
inherently  unfair  whether  or  not  there  has 
been  collusion  or  intent  to  deceive  the 

Department,  and  a  lease  which  has  issued  to 
such  an  applicant  is  properly  canceled  when 
Che  underlying  facts  are  discovered. 

Richard  Donnelly,  11  IBLA  170  (June  20,  1973) 

An  oil  and  gas  lease  offer  drawn  first  in 
a  simultaneous  filing  is  properly  rejected 

under  43  C1R  3103.3-1  and  3111. l-l(e) (1) 
where  the  offer  is  deficient  in  the  first 

year's  rental  by  more  than  ten  percent. 

Joe  L.  Frazier,  11  IBLA  317  (June  29,  1973) 

An  oil  and  gas  lease  offer  drawn  f  ; st  in  a  simul- 
taneous filing  is  properlv  rejected  under  43  CFR 

3103.3-1  and  3111.1(e)(1)  where  the  offer  is 

deficient  in  the  first  year's  rental  by  more 
than  ten  percent. 

Inc.,  14  IBLA  137 Silver  Monument  Minerals, 
(Jan.  7,  1974) 

The  protest  of  a  successful  drawee  at  a  drawing 
of  simultaneously  filed  oil  and  gas  lease 
offers  against  the  cancellation  of  that 
drawing  because  one  offer  had  been  erroneously 
omitted  from  it,  and  against  the  holding  of 

a  second  drawing  with  all  offers  participat- 

ing is  properly  denied. 

Herman  A.  Keller. 14  IBLA  188  (Jan.  17,  1974) 
81  I.D.  26 

A  first-drawn  simultaneous  drawing  entry  card  which 
is  defective  because  of  noncompliance  with  a  mandatory 

regulation  must  be  rejected  and  may  not  be  "cured" 
by  submission  of  further  information. 

Texas  American  Corporation,  14  IBLA  217 
(Jan.  24,  1974) 

An  oil  and  gas  lease  offer  drawn  first  in  a  simul- 
taneous filing  is  properly  rejected  under  43 

CFR  3103.3-1  and  3111. 1-1 (e) (1)  where  the  offer 

is  deficient  in  the  first  year's  rental  by  more 
than  ten  percent.  The  amendment  of  the  regula- 

tions to  eliminate  the  requirement  that  the 
advance  rental  must  be  submitted  with  simul- 

taneous filings,  effective  September  17,  1973, 
will  not  help  an  offeror  who  filed  for  the  August, 
1973  drawing. 

Ralph  T.  Scott.  15  IBLA  334  (May  13,  1974) 

The  burden  of  nroperly  identifying  the  parcel 
applied  for  on  his  simultaneous  oil  and  gas 
drawing  entry  card  must  necessarily  fall  upon 
the  offeror,  as  the  Bureau  is  bound  to  accept 
the  designated  parcel  number  as  the  subject 

of  his  offer.   An  offeror  may  correct  the  par- 
cel number  on  his  entrv  card  only  prior  to  the 

Where,  aiter  a  drawing  of  simultaneously 
filed  oil  and  gas  lease  offers,  the 
authorized  officer  mail*  a  notice  to 
the  successful  drawee  informing  him 
of  his  priority  and  the  requirement 
that  the  advance  rental  must  be  paid 
within  the  allotted  time,  which 
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letter  Is  tceived  at  his  address 
of  record,  his  subsequent  failure 
to  remit  the  rental  timely  will 
disqualify  his  offer  even  though 
he  asserts  that  his  absence  from 

his  address  during  this  period  made 
him  unaware  of  the  notice,  and  his 
protest  against  issuance  of  the 
lease  to  the  qualified  offeror 

having  the  next  highest  priority 
will  be  dismissed. 

Robert  D.  Nininger,  Appellant,  Paul  C. 
Kohlman,  Appellee,  16  IBLA  200  (June  28, 
1974) 

An  offeror  is  properly  disqualified  under  43  CFR 
3112.4-1  from  receiving  a  noncompetitive  oil 
and  gas  lease  on  an  offer  drawn  number  one  at 
a  simultaneous  drawing  when  he  fails  to  pay 
the  first  year  rental  within  15  days  of  receipt 
of  the  notice  that  such  payment  is  due. 

Duncan  Miller,  17  IBLA  267  (Sept.  27,  1974) 

Under  the  Department  of  the  Interior's  regu- 
lations, priority  between  simultaneously 

filed  over-the-counter  oil  and  gas  lease 
offers  that  conflict  in  part  is  properly 

determined  by  a  public  drawing  which  in- 
cludes all  lease  offers  containing  inter- 
related conflicts,  rather  than  a  separate 

drawing  for  each  parcel  in  conflict. 

Tenneco  Oil  Company.  17  IBLA  285  (Sept.  27,  1974) 

OIL  AND  CAS  LgASgg— Continued 
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an  offerjr  has  held  these  lands  under  a  previous 
lease  at  a  time  when  posting  was  not  a  require- ment cannot  exempt  him  from  compliance  with this  requirement  if  he  wishes  to  attempt  to obtain  a  lease  for  these  land* 

Ouncan  Miller.   A-30423  (Aug. 

30,    1965) 

Where  an  oil  and  gas  lease  offer  is  rejected 
because  the  offeror  fails  to  indicate  whether 
he  is  the  sole  party  in  interest  and  he  makes 
a  sole  party  in  interest  statement  for  the  first 
time  on  an  appeal  from  the  rejection,   his 
offer  will  be  considered  to  have  priority  of 
filing  as  of  the  time  the  statement  of  interest 
is  made. 

Laurie  B.    Webb,    A-30458  (Nov.    30,    1965) 

An  oil  and  gas  lease  offer  filed  by  a  corpora- 
tion must  be  rejected  where  it   is  not  accom- 

panied by  a  statement  of   corporate  qualifica- 
tions,  or  by  a  reference  by  serial  number   to 

a  record   in  which  such  statement   has  previously 
been  filed,   even   though   the  corporation   for- 

merly held  a   lease   covering   the  same  lands, 
which  lease   terminated  by  operation  of   law 
for  failure   to  pay  rent  when  due. 

Wyoming  Oil   &  Development   Co..    Inc..   d/b/a  RorWv 

Mountain  Resources,    Inc..    4   TBI.a  <u    (m^.     17^ 

A  simultaneously  filed  oil  and  gas   lease  offer  is 
properly  rejected  where  the  offer  is  neither  ac- 

companied by  a  statement  of  corporate  qualifica- 
tions nor  makes   reference  to  a  serial  number  of 

a  record  in  which  such  statement  had  previously 
been  filed. 

A  first-drawn  simultaneous  drawing  entry  card 
which  is  defective  because  of  noncompliance  with 
a  mandatory  regulation  must  be  rejected  and  may 
not  be  "cured"  by  submission  of   further  informa- tion. 

A  telegram  withdrawing  an  offer   for  an  oil 
and   gas   lease,   received   in  a  land  office 
at  a  time  when  the  office   is  not   open 
to  the  public  for  the  filing  of  documents, is  deemed  under  43  CFR  J   18?1.2-2(d)    <1<»71) to  have  been  filed  as  of  the  hour  the 
office  next   opens   to  the  public. 

Duncan  Millerr   5  IBLA  35   (Feb.    24,   1972) 

A  procedure  which  allows  statements  of  corporate 
qualifications   to  be  filed  after  competitive  bid- 

ding but  not  after  simultaneous  noncompetitive 
drawings   is  neither  arbitrary,   nor  capricious, 
nor  a  denial  of   equal  protection  of   law. 

Ballard  E.    Spencer  Trust,   Inc.,   18  IBLA  25 
(Nov.    11,    1974) 

person  who  files  an  oil  and  gas  offer  which 
Is  violative  of  applicable   regulations 
acquires  no  rights  thereby. 

Rose  Mary  Johnson,   et   al. 
(Apr.    13,   1972) 

5   IBLA  279 

Whe 

Filing 

An  oil  and  gas  lease  offer  is  properly  rejected 
when  it  is  filed  prior  to  the  time  of  the  posting 
of  the  lands  involved  as  available  for  the  filing 
of  simultaneous  lease  offers  and  the  fact  that 

noncompetitive   oil   and   gas    lease 
Is    issued   to   the   successful   applicant In  a   drawing  of  simultaneously    filed 
offers   and    the  offeror's   personal   check 
in  payment    of   the    filing   fee   is    returned 
by    the   drawee  bank  because   the  signature on   the   check   does   not    conform   to    Che signature   card   on    file  with    the  bank,    a decision   canceling   the   lease  will   be 
affirmed:    and   the   fact   that    the  bank, 
after   consultation  with   its    depositor, subsequently   honored   the   resubmitted 
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check  will  not  serve  to  avoid  the  lease 
cancellation  where  no  bank  error  is 
shown. 

Duncan  Miller,  10  IBLA  27  (Feb.  22,  1973) 

An  oil  and  gas  lease  offer  is  properly  rejected 
where  the  fifth  copy  of  the  offer  form  bears 
the  typewritten  name  of  the  offeror  but  does 

not  bear  the  handwritten  signature,  as  do 

the  other  four  copies.   The  applicable  regula- 
tion, A3  CFR  3111.1-l(a),  requires  that  each 

form  or  copy  be  signed. 

Duncan  Miller,  10  IBLA  208  (Apr.  2,  1973^ 

Land  which  is  first  posted  on  the  list  of  lands 

open  to  a  leasing  pursuant  to  the  simultaneous 
filing  regulation  and  then  deleted  from  the 
list  prior  to  the  end  of  the  simultaneous 

filing  procedure  does  not  thereafter  become 
available  for  leasing  in  the  usual  manner  as 
does  posted  land  for  which  no  offers  are 
•filed  during  the  simultaneous  filing  period. 

Frances  M.  Kanowsky,  10  IBLA  358  (May  8,  1973) 

The  listing  of  lands  for  the  simultaneous  filing  of 
oil  and  gas  lease  offers  does  not  constitute  a 
determination  by  the  Department  of  the  Interior 
that  conditions  prevail  in  every  instance  which 
assure  the  availability  of  those  lands  for  further 
leasing.   The  publication  of  the  list  merely  serve? 
as  notice  that  offers  to  lease  the  lands  listed 

will  be  received.   The  filing  of  an  offer  for  a 
listed  tract  creates  no  contractual  relationship 
between  the  offeror  and  the  United  States. 

Stanley  Ustan,  13  IBLA  89  (Sept.  21,  1973) 

Under  the  Department  of  the  Interior's  regu- 
lations, priority  between  simultaneously 

filed  over-the-counter  oil  and  gas  lease 
offers  that  conflict  in  part  is  properly 
determined  by  a  public,  drawing  which  in- 

cludes all  lease  offers  containing  inter- 
related conflicts,  rather  than  a  separate 

drawing  for  each  parcel  in  conflict. 

Tenneco  Oil  Company,  17  IBLA  285  (Sept.  27,  1974) 

Reinstatement 
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when  the  only  error  in  the  issuance  of  the  lease 
was  in  the  computation  of  the  rental  to  be  re- 

tained for  the  first  year  and  the  lease  otherwise 
comported  with  the  statutory  requirements. 

Cities  Service  Oil  Company,   A-30498 
(Apr.   21,    1966) 

Where  an  oil  and  gas  lease  offeror  is  required  by 
a  final  Departmental  decision  to  consent  to 

changes  in  lease  terms  as  a  condition  prece- 
dent to  issuance  of  a  lease  to  him  and  the 

offeror  does  not  institute  a  court  action  to  re- 
view the  decision  or  request  suspension  of  the 

decision  until  a  pending  court  action  initiated 
by  him  in  another  case  involving  the  same 
issue  is  decided,  and  as  a  consequence  the 

case  is  closed,  the  offeror's  subsequent  re- 
quest that  his  offer  be  reinstated  will  be  denied 

because  of  his  dilatoriness,  particularlj 
where  it  appears  that  he  was  also  dilatory  in 
prosecuting  his  court  action  and  that  it  has 
been  dismissed  for  that  reason. 

Duncan  Miller,  A-30870  (Nov.   22,    1967) 

Where  oil  and   gas   lease  offers   indicate   that   there   is 
an  additional   party   in   interest,   and   the  required 

statements  of   the  other   party's  qualifications  are 
not   filed  within   the   time  allowed,    the  offers  are 

properly  rejected.      If   such  offers  were   filed   pur- 
suant  to   the   simultaneous   filing   system,    the  defect 

is   incurable  and   the   rejection  must  be  affirmed  with 

finality,   but  where  such  offers  are   filed   "over   the 
counter"   and   the  required   statement  of   the  other 
party's  qualifications   to  hold   such   interests  are 
subsequently  submitted,    the  offers  may  be   reinstated 
and   allowed   to  earn  priority  from  the   time  of   filing 
of   the  missing   statements. 

Where  nine  separate  oil  and  gas  lease  offers  are  filed, 
each   Indicating   that    there   is  a   separate  party   in 

interest,   but   no  statement  of   that   party's   qualifi- 
cations  to  hold   such  an   interest   is   filed,    the  de- 

fect will  not   be  regarded  as  cured   if,   on  appeal,   a 
single  copy  of   the   statement  of   his  qualifications 
is   filed  with  the   intent   that    it   shall  have  blanket 
application  to  all  of    the  several  offers,   and   the 
Government  will  neither   reproduce  and  distribute   the 
necessary  copies   to   the  various  case  records,   nor 
will   it  arbitrarily  select  one  of   the  nine  offers 
to  be  reinstated  by   the  submission. 

Thomas   Connell,    7    IBLA   328    (Sept.    26,    1972) 

The  issuance  of  an  oil  and  gas  lease  can  not  be 
rescinded  on  the  ground  the  lease  was  improp- 

erly issued,  with  the  reinstatement  of  the  offer 
in  order  to  avoid  the  automatic  termination  of 
a  lease  under  the  act  of  July  29,    1954,  for 

insufficient  payment  of  the  second  year's  rental. 
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It  is  proper  to  reject  an  offer  for  an  oil  and  gas 
lease  embracing  less  than  640  acres  where  the 
oil  and  gas  deposits  in  contiguous  land  were 
reserved  to  the  United  States  in  a  patent  of  the 
contiguous  land  and  remain  available  for  leasing 
under  the  Mineral  Leasing  Act  despite  inclusion 
of  the  land  in  a  reservoir  right-of-way. 

R.    S.    McKnight,    A-30237  (Mar.   29,    1965) 
72  I.  D.    153 

Land  within  an  outstanding  oil  and  gas  lease  is 
not  available  for  leasing  and  an  application 
which  covers  less  than  640  acres  of  land 
exclusive  of  such  land  and  which  does  not  in- 

clude adjoining  land  available  for  leasing 
is  properly  rejected. 

G.    R.    Spiller,   A-30359  (July  9,    1965) 

The  rejection  of  an  oil  and  gas  lease  offer  for   • 
failure  to  comply  with  the  640 -acre  minimum 
limitation  because  nonnavigable  river  bed. 
lands  adjacent  to  the  public  lands  applied  for 
were  available  for  lease  will  be  affirmed  where 
the  appellant  does  not  show  that  the  river  bed 
lands  were  not  available  for  lease,    as  an 
offer  for  lease  under  the  Mineral  Leasing  Act 
will  not  be  accepted  as  an  offer  for  the  river 
bed  lands  unless  such  lands  have  been 

properly  described  and  rentals  submitted 
for  them. 

Charles  H.    Fingerhood,    A-30461   (Mar.    17,    1966) 

No  offer  nay  be  made   for  less   than  640 
acres  except  where   the  offer  Is   accom- 

panied by  a  showing  that   the   lands  are 
in  an  approved  unit  or  cooperative  plan 
of  operation,   or  where   the  land  is  sur- 

rounded by   lands  not   available  for  leas- 
ing,  and  where   these  circumstances  do 

not  exist   an  offer  for  less   than  640 
acres  is  properly  rejected. 

Duncan  Miller.    7  IBLA  169   (Aug.    31,   1972) 
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considered  a=>  positioned  in  usual  south-north, 
east-west  cardinal  directions,    even  though 
schematically  the  tract  could  fit  within  the 
diagonal  of  a  six-mile  square  aligned  in  a 
different  position. 

CBN  Corporation,    A-30274  (Apr.    21,    1965) 

A  decision  rejecting  an  oil  and  gas  lease  offer 
on  the  ground  that  the  lands  described  in 
the  offer  are  not  entirely  within  an  area  six 
miles  square  will  be  reversed  when  it  is  found 
that  the  lands  do  in  fact  lie  within  an  area  six 

miles  square  because  of  the  irregular  align- 
ment of  the  townships  in  which  they  lie. 

Patrick  J.    McDonough,   A-30523    (Apr.   29,    1966, 

An  oil  and  gas  lease  offer  describing  widely 
scattered  tracts  of  land,  in  violation  of 
the  six-mile  square   rule,   must  be  rejected. 

William  B.  Murray  and  Chris  Palter,   7   IBLA  158 
(Aug.    30,    19  72) 

So_le_Par ty_in  Interest 

An  oil  and  gas  lease  offer  is  pr^rly  rejected 
when  the  land  applied  for  is  not  available  for 
leasing  because  it  is  at  the  time  of  application 
included  in  an  existing  lease  and    he  offeror 

also  did  not  comply  with  the  mandatory  require- 
ment of  the  regulations  for  filing  ;i  sole  party  in 

interest  statement. 

Mike  Epsiein,    A-30277  (Feb.    3,    1965) 

An  oil  and  gas  lease  offer  in  which  the  offeror 

inserts  the  term  "50%"  after  the  na-ne  of  the 
offeror  and  the  phrase  "as  to  each  offeror" 
following  "Undersigned  certifies  as  follows:" 
and  then  states  that  he  is  the  sole  party  in 
interest  does  not  clearly  indicate  whether  the 
offeror  is  the  sole  party  in  interest  and  must 
be  rejected  as  defective. 

Charles_  J.    Babington,    A-30064  (Mar.    5,    1965) 

Six-Mi le_S£uar e_  Ru le 

An  acquired  lands  oil  and  gas  lease  offer  is 
properly  rejected  as  failing  to  comply  with  the 
six-mile  square  rule  where  the  tract  applied 
for  is  approximately  seven  miles  in  length  and 
would  extend  beyond  the  limits  of  a  square 

An  acquired  lands  oil  and  gas  lease  offer,    filed 
at  a  time  when  the  acquired  lands  regulations 
did  not  require  that  the  offeror  furnish  with  his 
offer  a  starement  whether  or  not  he  was  the  sole 

party  in  interest,    is  not  required  to  be  rejected 
with  lo.3S  of  priority  for  the  failure  of  the  offeror 
to  complete  a  provision  in  his  lease  offer  form 
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requesting  this  info  ("nation  where,    upon  notice 
from  the  land  office  that  such  a  statement  must 
be  furnished  as  a  condition  to  the  issuance 
of  a  lease,    the  offeror  timely  filed  a  statement 
that  he  was  the  sole  party  in  interest  in  the  of fe  i 
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SoleJPar ty_in  Interest , — Continued 

Rita  Wasserman,    Samuel  W.    Mcintosh, 

A-30260,   A-30293  (Apr.    27,    1965) 

An  oil  and  gas  lease  offer  which  does  not  comply 
with  a  mandatory  requirement  of  the   regulation 
for  filing  a  sole  party  in  interest  statement 
is  properly  rejected  without  priority  accruing 
until  such  lime  as  the  defect  is  cured. 

The  signing  of  an  oil  and  gas  lease  app!;  cation  by 
a  single  offeror  and  i:he  failure  of  the  offeror 
to  submit  a  s'.i'sment  as  to  other  interested 
parties  cannot  be  construed  to  imply  that  the 
offeror  is  the  sole  party  in  interest. 

Andrew  Chorpak.    A-30323  (May  12,    1965/ 

An  oil  and  gas  lease  offer  which  does  not  comply 
with  a  mandatory  requirement  of  the  regula- 

tions for  filing  a  sole  party  in  interest  state- 
ment will  not  be  rejected  for  that  reason  if 

the  defect  is  cured  during  the  adjudication 
of  the  offer  on  appeal,    but  the  offer  earns 
priority  only  from  the  time  the  defect  is  cured. 

Arthur  H.    Coates,    A-30426  (Aug.    16,    1965) 

Where  an  oil  and  ga9  lease  offer  is  rejected 
because  the  offeror  fails  to  indicate  whether 
he  is  the  sole  party  in  interest  and  he  makes 
a  sole  party  in  interest  statement  for  the  first 
time  on  an  appeal  from  the  rejection,    his 
offer  will  be  considered  to  have  priority  of 
filing  as  of  the  time  the  statement  of  interest 
is  made. 

Laurie Webb,    A-30458  (Nov.    30,    1965) 

When  an  oil  and  gas  lease  offer  indicates  the  name 
of  an  additional  party  in  interest,    and  the  re- 

quired statement  of  interest  is  not  filed  within 
the  time  allowed,    the  offer  is  properly  rejected; 
when  the  offeror  on  appeal  to  the  Bureau  of 
Land  Management  then  shows  that  he  is  the 
sole  party  in  interest  and  the  listing  of  the 
additional  name  was  an  error  on  his  part, 
priority  of  filing  time  is  properly  allowed  but 
only  from  the  date  that  the  correction  is  re- 

ceived by  the  Bureau. 

Timothy  G.    Lowry,    A-30487  (Mar.    16,    1966) 

When  an  oil  and  gas  lease  offer,    filed  on  a  drawing 
entry  card,    contains  the  name  of  an  additional 
party  in  interest,    and  the   required  statement  of 
interest,    copy  or  explanation  of  the  agreement 
between  the  parties,    and  evidence  of  the 
qualifications  of  the  additional  party  to  hold  such 
interest  are  not  filed  within  the  time  allowed  by 

the  Department's  regulations,    the  offer  is 

properly  rejected. 

Richard  C.    Cook,   Ray  La  Frenere,   A-30532 
(May  2,    1966)  73  I.  D.  145 

Where  an  offer  consisting  of  an  entry  card  filed 
under  the  procedures  governing  simultaneous 
filings  of  oil  and  gas  lease  offers  contained  in 
43  CFR  3123.  9  states  that  there  are  other 

parties  in  interest,    the  offer  becomes  de- 
fective if  the  statements  required  by  43  CFR 

3123.  2(c)(3)  and  the  instructions  on  the  entry 
card  are  not  filed  with  the  offer  or  within  15 

days  thereafter. 

K.    L.    Bickel,   A-30555  (June  24,    1966) 

Paul  Harvey  et  al.  ,   A-30552  (June  24,    1966) 

The  regulations  requiring  an  agent  of  an  offeror 
for  an  oil  and  gas  lease  to  accompany  the 

offer  with  evidence  of  the  agent's  authority  to 
sign  the  offer  in  behalf  of  the  offeror  will  not 
be  applied  to  reject  offers  filed  in  the  name  of 
a  person  who  is  indicated  in  a  supplemental 
statement  to  the  offer  to  be  acting  as  an  agent 
for  another  person  who  has  100%  interest  in  the 
lease  and  offer  and  is  designated  as  a  party  in 
interest  on  the  offer  form,  where  the  language 

of  the  regulations  does  not  clearly  require  such 
evidence  when  the  offer  is  in  the  name  of  the 

agent  as  the  offeror  and  signed  by  him  as  of- 
feror.    Also,  the  agent  will  not  be  deemed  un- 

qualified to  obtain  a  lease  in  his  own  name  sim- 
ply because  another  person  is  to  obtain  100% 

interest  in  the  lease  and  the  other  person's 
interest  in  the  lease  and  offer  is  revealed,  in 
the  absence  of  clear  regulatory  provisions 

prohibiting  such  a  practice. 

An  oil  and  gas  lease  offer  when  filed  is  defective 
under  the  regulations  when  the  offeror  states 
that  she  is  not  the  sole  party  in  interest  and 
indicates  that  another  person  will  acquire  full 
interest  in  the  lease,  but  does  not  properly 

identify  the  individual  by  stating  both  his  given 
and  his  surname;  however,  the  offer  may  be 
considered  as  being  cured  and  having  priority 
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when  a  supplemental  statement  is  submitted 
signed  by  the  offeror  and  the  other  interested 
party  properly  identifying  him. 

A.   M.  Shaffer  et  al. ,   Betty  B.   Shaffer, 

A-30561,  A-30563    (Oct.   7,   1966)    73  I.   D.    293 

between  the  parties,   and  evidence  of  the  quali- 
fications of  the  additional  parties  to  hold  such 

interest  are  not  filed  within  the  time  allowed 

by  the  Department's  regulations,   the  offer  is 
properly  rejected. 

Charles  D.    Landre  et  al.  ,   A-30837  (Sept.    15,    1967) 

Where  an  acquired  lands  oil  and  gas  lease  offer 
filed  on  a  drawing  entry  card  in  a  simultaneous 

filing  procedure  contains  the  name  of  an  addi- 
tional party  in  interest,   the  applicant  and  the 

other  interested  party  are  not  qualified  offerors 
if  they  fail  to  submit  a  statement  showing  the 
extent  of  their  interests  in  the  lease  and  a  copy 
or  explanation  of  the  agreement  between  them 

within  the  time  required  by  the  Department's 
regulations  and  the  offer  is  properly  rejected 
even  though  thereafter  they  file  such  informa- 
tion. 

Stephen  J.    Hlincik  et   al.  ,   A-30652  (Jan.    18,    1967) 

Wl">re  a  person  files  ar,  oil  and  ga3  lease  offer 
through  a  leasing  service  under  an  arrange- 

ment whereby  the  leasing  service  advances  the 

first  year's  rental,   selects  the  land,  and  con- 
trols the  address  at  which  the  offeror  may  be 

reached,  but  no  enforceable  agreement  is 
entered  into  whereby  the  offeror  is  obligated 
to  transfer  any  interest  in  any  lease  to  be  is- 

sued to  the  leasing  service,  the  service  is  not 
a  party  in  interest  in  the  offer  merely  because 
it  may  hr.ve  n  hope  or  e<pectancy  of  acquiring 

an  interest,  a."d  *;he  offeror  is  not  precluded 
from  stating  th&t  he  :s  the  sole  party  in  interest 
in  the  offer. 

The  regulation  which  requires  that  an  oil  and  gas 

lease  offer,   "when  first  filed,  "  be  accompanied 
by  a  signed  statement  of  the  offeror  identifying 
all  interests  in  the  offer  does  not  require  an 
offeror,   who  states  that  he  is  the  sole  party  in 
interest,  to  disclose  an  agreement  to  sell  his 
lease  entered  into  by  him  after  the  filing  of  his 

offer  but  before  the  time  of  the  drawing  of  si- 
multaneous lease  offers  in  which  his  offer  par- 

ticipates,  and  his  offer  cannot  be  rejected  on 

the  ground  that  he  did  not  comply  with  the  reg- 
ulation in  failing  to  disclose  the  interest  of  his 

vendee. 

John  V.   Steffens  et  al. A-30601  (Jan.    26,    1967) 
74  I.  D.   46 

Where  an  oil  and  gas  lease  offer  filed  on  a  draw- 
ing entry  card  in  a  simultaneous  filing  proce- 

dure contains  the  names  of  additional  parties 
in  interest,  and  the  required  statement  of  in- 

terest,  copy  or  explanation  of  the  agreement 

Where  an  oil  and  gas  lease  offeror's  statement  of 
interest  and  qualifications,   addressed  to  the 
land  office  at  its  post  office  box  address  in 
Santa  Fe,   New  Mexico,   was  postmarked  in 
Cheyenne,   Wyoming,   on  May  8,  1967,   and  it  is 
established  that  in  the  ordinary  course  of  mail 
it  would  have  been  delivered  to  the  land  office 

at  its  post  office  box  prior  to  4:00  p.  m.    on  the 
following  day,   the  last  hour  for  the  filing  of 
such  a  statement,   but  that  mail  placed  in  the 
box  after  1:00  p.  m.   would  not  have  been  picked 
up  by  the  land  office  until  a  day  later,  the 
statement  of  interest  is  presumed  to  have  been 
filed  on  May  9  even  though  the  date  and  time 
stamp  of  the  land  office  indicates  that  it  was 
not  received  until  May  10. 

Norma  J.    Rose,  A-30881  (Feb.    19,    1968) 75  I.  D.   37 

Where  an  oil  arid  gas  lease  offer  filed  on  a  drawing 
entry  card  in  a  simultaneous  filing  procedure 
contains  the  name  of  an  additional  party  in 
interest,  the  applicant  and  the  other  interested 
party  are  not  qualified  offerors  if  they  fail  to 
submit  a  statement  showing  the  extent  of 

their  interests  in  the  lease  and  a  copy  of  ex- 

planation of  the  agreement  between  them  with- 
in the  time  required  by  the  Department's 

regulation  referred  to  on  the  card,  and  the 

offer  is  properly  rejected  even  though  there- 
after they  file  such  information. 

Jesse  B.   Graner  et  al.  ,A-30899  (Mar.    29,    1968) 

Where  an  oil  and  gas  simultaneous  filing  entry 
card  gives  the  name  of  a  person  other  than  the 
offeror  as  a  party  in  interest  in  the  offer,   the 
offer  is  properly  rejected  for  the  failure  of 
that  person  and  the  offeror  to  file  within  15 
days  the  required  statement  of  their  respective 
interests  in  the  offer,   even  though  thereafter 

a  showing  is  made  that  the  person  wrote  his' 
name  on  the  card  by  mistake  and  actually  had 
no  interest  in  the  offer. 

Lorraine  Lafiner,  A-31002  (May  16,    1969) 



718 

OIL  AND  GAS  LEASES~Con t inucd 

APPLICATIONS  — Continued 

Sple_?arty_ln  Interest 
— Continued 

An  acquired  lands  oil  and  gas  lease  offer  is 
properly  rejected  where  the  offeror  fails  to 
indicate  on  the  offer  whether  or  not  he  is  the 

sole  party  in  interest,  but  where  he  cures  the 
defect  on  appeal  and  there  is  no  valid  conflicting 
offer,  a  lease  may  be  issued  to  him. 

T.E.   Atkins,  A-31164  (June  17,   1969) 

Where  an  oil  and  gas  lease  offer,  filed  on  a  drawing 
entry  card  in  a  simultaneous  filing  procedure, 
contains  the  name  of  a  party  in  interest  other  then 
the  offeror,   and  the  required  statement  of  inter- 

est,  copy  or  explanation  of  the  agreement  between 
the  parties,  and  evidence  of  the  qualifications  of 
the  additional  party  to  hold  such  interest  are  not 
filed  within  the  time  allowed  by  the  Department's 
regulations,  the  offer  is  properly  rejected. 

E.  S.   Lippert,   A-3I173  (May  14,    1970) 

Where  an  oil  and  gas  lease  offer,   filed  on  a  drawing 
entry  card  in  a  simultaneous  filing  procedure, 
contains  the  name  of  a  party  in  interest  other  than 

the  offeror,   and  the  required  statement  of  inter- 
est,  copy  or  explanation  of  the  agreement  between 

the  parties,   and  evidence  of  the  qualifications  of 
the  additional  party  to  hold  such  interest  are  not 

filed  within  the  time  allowed  by  the  Department's 
regulations,   the  offer  is  properly  rejected. 

J-S  Enterprises.   Ltd.,   2   IBLA  9   (Feb.    26,    1971) 

Where  oil  and  gas  lease  offers  filed  on  drawing 
entry  cards  in  a  simultaneous  filing  procedure 
contain  the  names  of  additional  parties  in  in- 

terest,  and  the  required  statements  of  interest, 
copies  or  explanation  of  the  agreements  between 
the  parties,   and  evidence  of  qualifications  of  the 
additional  parties  are  not  filed  within  the  time 

allowed  by  the  Department's  regulations,  the 
offers  are  properly  rejected. 

Gill  Oil  Company,    2   IBLA  18   (Mar.    1,    1971) 

Where  an  oil  and  ga9  lease  offer,   filed  on  a  draw- 
ing entry  card  in  a  simultaneous  filing  proce- 

dure,   contains  the  name  of  a  party  in  interest 
other  than  the  offeror,   and  the  required  state- 

ment of  interest,    copy  of  explanation  of  the  a- 
greement  between  the  parties,   and  evidence  of 

the  qualifications'  of  the  additional  party  to  hold 
such  interest  are  not  filed  within  the  time  allow- 

ed by  the  Department's  regulations,    the  offer 
is  properly  rejected  even  though  the  offeror's 
noncompliance  is  due  entirely  to  his  misunder- 

standing of  the  applicable  filing  procedures. 

Leonard  V.   Chew,    2  IBLA  232      (Apr.   30,    1971) 
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Where  an  oil  and  gas  lease  offer  filed  on  a  drawin 
entry  card  in  a  simultaneous  filing  procedure  c 
tains  the  name  of  an  additional  party  in  interet 
and  the  required  statements  of  interest,  copyo 

explanation  of  the  agreement  between  the  partii 
and  evidence  of  the  qualifications  of  the  additio 

party  are  not  filed  within  the  time  prescribed  b 
the  Department's  regulations,  the  offer  must  b 

rejected. 

Richard  Hubbard. 2   IBLA  270    (May   11,    1971) 

78  I.  D.    170 

Where  an  over-Che-counter  noncompetitive  oil 
and  gas  offer  is  filed  without  showing 

whether  the  applicant  is  the  "sole  party  in 
interest",  and  such  defect  is  remedied  prior 
to  the  filing  of  any  junior  offer,  the  first 
offer  may  be  considered  with  priority  as  of 
the  date   the  curative  data   is   filed. 

William  B.   Collins.    4   IBLA  8    (Oct.    26,    1971) 

Where  an  oil  and  gas  lease  offer  filed  on  a 

drawing  entry  card   in  a  simultaneous    fil- 
ing procedure   contains   the  name  of   an 

additional   party   In   interest,   and   the 
required  statements  of  Interest,   copy  or 
explanation  of   the   agreement   between   the 
parties,    and  evidence  of   the  qualifications 
of   the  additional  party  are  not   filed 
within  the   time  prescribed  by  the  Depart- 

ment's regulations,   the  offer  must  be 
rejected. 

Thomas  H.   Mullinax,   4   IBLA  114    (Nov.    24,    1971) 

Where  a  person  files  an  oil  and  gas  lease  offer 
through  a  leasing  service  under  an  arrangement 
whereby  the  leasing  service  advances   the  first 
year's  rental,   selects   the  land,   and  controls  the 
address  at  which  the  offeror  may  be  reached,  but 
no  enforceable  agreement   is  entered   into  whereby 
the  offeror   is  obligated   to  transfer  any  Interest 
In  any  lease   to  be   issued  to  the  leasing  service, 
the  service  is  not  a  party  in  Interest   in  the  offer 
merely  because   It  may  have  a  hope  or  expectancy  of 

acquiring  an   interest,   and   the  offeror   is  not  pre- 
cluded from  stating   that  he   Is   the  sole  party  in Interest   in  the  offer. 

R.    M.    Barton,    4   IBLA  229    (Jan.    5,    1972) 

Where  an  oil   and   gas  lease  offer   filed   on  a 
drawing  entry  card   in  a  simultaneous 
filing  procedure  contains   the  name  of  an 
additional   party  In   interest,   and   the 
required  statements  of   interest,   conv  or 
explanation  of   the  agreement  between  the 
parties,    and   evidence  of   the  qualifications 
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of  the  additional  party  are  not  filed 
within  the  time  prescribed  bv  the 

Department's  regulations,  the  offer  must 
be  rejected. 

Hlroshl  Mlzoguchl.  4  IBLA  249  (Jan.  12,  1972) 

When  a  person  files  an  oil  and  gas  lease  offer 

through  a  leasing  service  under  an  arrange- 
ment whereby  the  leasing  service  advances 

the  first  year's  rental,  selects  the  land, 
and  controls  the  address  at  which  the  offeror 

may  be  reached,  but  no  enforceable  agreement 

Is  entered  into  whereby  the  offeror  is  obli- 
gated to  transfer  any  Interest  in  anv  lease 

to  be  issued  to  the  leasing  service,  the 
service  is  not  a  party  in  Interest  in  the 
offer  merely  because  it  may  have  a  hope  or 

expectancy  of  acquiring  an  Interest  and 
the  offeror  Is  not  precluded  from  stating 
that  he  Is  the  sole  party  In  Interest  In 
the  offer. 

R.  M.  Barton,  5  IBLA  1  (Feb.  17,  1972) 

Where  an  oil  and  gas  lease  offer,  filed  on 
a  drawing  entry  card  in  a  simultaneous 
filing  procedure,  contains  the  name  of 
a  party  in  interest  other  than  the  offeror, 
and  the  required  statement  of  Interest, 
copy  of  explanation  of  the  agreement 
between  the  parties,  and  evidence  of  the. 
qualifications  of  the  additional  party 
to  hold  such  Interest  are  not  filed 

within  the  time  allowed  by  the  Department's 
regulations,  the  offer  is  properly 
rejected.  The  fact  that  the  other  party 

is  the  offeror's  wife  or  that  the  statement 
is  filed  with  the  appeal  cannot  change 
the  result. 

Eugene  Prato.  5  IBLA  87  CUir.  6,  1972) 

An  oil  and  gas  lease  applicant  is  not 
precluded  from  stating  that  he  is  the 
sole  party  in  interest  where  he  filed 
through  a  leasing  service  and  there  is 
no  enforceable  agreement  entered  into 
whereby  the  applicant  Is  obligated  to 
transfer  any  interest  in  the  lease  if 
or  when  a  lease  issues . 

R.  M.  Barton.  7  IBLA  68  (Aug.  11,  1972) 

Where  oil  and  gas  lease  offer  forms  show  that  the 
offeror  is  not  the  sole  party  in  interest,  and  the 
offers  are  each  accompanied  by  machine,  reproductions 
of  a  document  signed  by  the  offeror  and  the  other 
party  which  sets  forth  the  nature  and  extent  of  the 
interest  of  each  party  but  contains  no  evidence  of 

the  second  party's  qualifications  to  hold  such  lease 
or  interests  therein,  and  such  a  showing  is  not  made 
within  the  15  day  period  prescribed  by  regulation, 
the  submission  is  inadequate  to  satisfy  the  manda- 

tory requirement,  and  the  offers  are  properly  re- 
jected. 
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Where  oil  and  gas  lease  offers  indicate  that  there  is 
an  additional  party  in  interest,  and  the  required 

statements  of  the  other  party's  qualifications  are 
not  filed  within  the  time  allowed,  the  offers  are 

properly  rejected.   If  such  offers  were  filed  pur- 
suant to  the  simultaneous  filing  system,  the  defect 

is  incurable  and  the  rejection  must  be  affirmed  with 

finality,  but  where  such  offers  are  filed  "over  the 
counter"  and  the  required  statement  of  the  other 
party's  qualifications  to  hold  such  interests  are 
subsequently  submitted,  the  offers  mav  be  reinstated 
and  allowed  to  earn  priority  from  the  r. ine  of  filing 
of  the  missing  statements. 

Where  nine  separate  oil  and  gas  lease  offers  are 
filed,  each  indicating  that  there  is  a  separate 

party  in  interest,  but  no  statement  of  thac  party's 
qualifications  to  hold  such  an  interest  is  filed, 
the  defect  will  not  be  regarded  as  cured  if,  on 

appeal,  a  single  copy  of  the  statement  of  his  quali- 
fications is  filed  with  the  intent  that  it  shall 

have  blanket  application  to  all  of  the  several 
offers,  and  the  Government  will  neither  reproduce 
and  distribute  the  necessary  copies  to  the  various 
case  records,  nor  will  it  arbitrarily  select  one  of 
the  nine  offers  to  be  reinstated  by  the  submission. 

Thomas  Connell,  7  IBLA  328  (Sept.  26,  1972) 

Where  an  oil  and  gas  lease  offer  filed  on  a  draw- 
ing entry  card  in  a  simultaneous  filing  proced- 
ure contains  the  name  of  an  additional  party  in 

interest,  and  the  required  statements  of  interest, 

copy  or  explanation  of  the  agreement  between  the 
parties,  and  evidence  of  the  qualifications  of 
the  additional  party  are  not  filed  within 
15  days  after  the  filing  of  the  lease  offer, 
the  offer  must  be  rejected. 

James  Monteleone,  9  IBLA  53   (Jan.  12,  1973) 

An  oil  and  gas  lease  applicant  is  not 
precluded  from  stating  that  he  is  the 
sole  party  in  interest  where  he  filed 
through  a  leasing  service  and  there 
is  no  enforceable  agreement  entered 

into  whereby  the  applicant  is  obli- 
gated to  transfer  any  interest  in 

the  lease  if  or  when  a  lease  issues. 

R.  M.  Barton.  9  IBLA  70  (Jan.  15,  1973) 

The  Board  adheres  to  its  decisions  in 
R.  M.  Barton,  4  IBLA  299,  5  IBLA  1 
and  7  IBLA  68  (1972). 

R.  M.  Barton,  9  IBLA  243  (Feb.  1,  1973) 

In  a  simultaneous  filing  procedure  an  oil 

and  gas  lease  offer  must  be  rejected 
where  the  offeror  signed  the  front  of 
the  drawing  entry  card  and  another  party 

in  interest  signed  the  back  without  sub- 
mitting a  separate  statement  describing 

the  nature  and  extent  of  their  respective 
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interests    and    furnishing  evidence   of   the 

qualifications    to  hold   such    interests, 
as    required  bv    regulation. 

Donald   M.    Cook,    10    IBLA    78 

qualifications   of   the   additional   party   is 
not   filed  within  the   time  required  by  43  CFR 
3102.7,    the  offer  must  be  rejected. 

James  V.    Orbe,    16   IBLA  363    (Aug.    16,   1974) 

Where   an   oil    and   gas    lease  offer    filed   on 
a    drawing  entry    card    in   a   simultaneous 

filing -procedure    contains    the  names   of 
additional    parties    in   interest,   but    the 
required    statements    of    interest,    ropv   or 
explanation   of    the   acreement  between   the 

parties,    and   evidence   of    the   qualifica- 
tions   of    the   additional    parties   are   not 

filed   w  i  tli  in    the    time     i  resc-ribed,    the 
offer   roust   be    re  ierti    !. 

X'--    r:vans>    1°    !R|A    2  )fl    (Apr.    f> , 

H>7  3) 

lere   an  oil    and   gas    Lease   offer    filed   on  a  drawing 

entry   card    L i ►-  the   simultaneous    filing   procedure   con- 
tains   the   names   of   additional   parties    in   Interest, 

but    the   requited    statements   ol     interest,    copy  or 
explanation  of    the   agreement   between   the   parties, 
and    evidence   of      the   qualifications   of    the   additional 

pieties    are    not    filed   withi;-.    the    time   prescribed, 
!he   offer   must    be   rejected. 

■Ivyu   Kegler,    13    II '.LA   26 5 
Oc 19,  1973) 

Where  an  oil  and  gas  lease  offer  filed  on  a  drawing 
entry  card  in  a  simultaneous  filing  procedure 
contains  the  name  of  additional  parties  in  Interest 

and  the  statements  of  interest,  copy  or  explana- 
tion of  the  agreement  among  the  parties,  and 

evidence  of  the  qualifications  of  the  additional 
parties  are  not  filed  within  the  time  required 
by  43  CFR  3102.7,  the  offer  must  be  rejected. 

Where  an  oil  and  gas  lease  offer  indicates  that 
there  is  an  additional  party  in  interest,  and 
the  required  statements  of  the  additional 

party's  qualifications  are  not  filed  within 
the  time  allowed  by  regulation,  the  offer  Is 

properly  rejected.   It  is  not  within  the 
province  of  the  Department  to  determine  the 
unstated  intentions  of  the  offeror  as  to  how 

and  when  the  rights  of  a  third  party  will  vest. 

The  fact  that  a  named  interested  party  in  a 
simultaneous  oil  and  gas  lease  offer  filed  his 
statement  of  qualifications  in  a  separate 
lease  offer  does  not  relieve  said  party  of  the 
mandatory  requirements  of  43  CFR  3102  calling 
for  the  filing  of  evidence  of  the  qualifica- 

tions to  hold  any  lease  Interest  and  the  nature 
of  the  agreement  between  the  offeror  and  the 
interested  party  in  each  affected  offer. 

D.  0.  Keon,  Rose  K.  Keith.  17  IBLA  81  (Sept.  5, 
19741 

Where  an  oil  and  gas  lease  offer  filed  on  a 

drawing  entry  card  in  a  simultaneous  filing 
procedure  contains  the  name  of  an  additional 
party  In  interest  and  the  statement  of  inter- 

est, copy  or  explanation  of  the  agreement  be- 
tween the  parties,  and  evidence  of  the  quali- 

fications of  the  additional  party  are  not  filed 
within  the  time  required  by  43  CFR  3102.7,  the 
offer  must  be  rejected. 

:iary  West,  Michael  Shearn.  17  IBLA  84  (Sept.  5, 

1974) 

Ross  I.  Gallen,  15  IBLA  86  (Mar.  11,  1974) 

Where  an  over-the-counter  oil  and  gas  lease  offer 
does  not  indicate  whether  the  parties  making 
application  are  the  sole  parties  in  interest, 
and  the  offers  are  rejected,  and  when  the  re- 

quired statement  is  subsequently  submitted, 
the  application  earns  priority  from  the  time 
of  filing  the  statement  that  they  are  the  sole 
parties  in  interest. 

M.  P.  Shlflet.  R.  J.  D'Arcy,  15  IBLA  112  (Mar.  18, 1974) 

Where  an  oil  and  gas  lease  offer  filed  on  a 
drawing  entry  card  in  a  simultaneous  filing 
procedure  contains  the  name  of  an  additional 
party  in  interest  but  the  separate  statement 
of  interest,  copy  or  explanation  of  the 
agreement  among  the  parties,  and  evidence  of 

Where  an  oil  and  gas  lease  offer  filed  on  a 
drawing  entry  card  In  a  simultaneous  filing 
procedure  contains  the  name  of  an  additional 

party  In  Interest  and  the  statement  of  Interest, 
copy  or  explanation  of  the  agreement  between 
the  parties,  and  evidence  of  the  qualifications 
of  the  additional  party  are  not  filed  within 
the  time  required  by  43  CFR  3102.7,  the  offer 
must  be  rejected. 

Wesley  Warnock. G.  Smith,  Jr..  17  IBLA  338 
(Oct.  21,  1974) 

An  oil  and  gas  lease  offer  filed  on  a  drawing  entry 
card  In  a  simultaneous  filing  procedure  must  be 
rejected  when  the  entry  card  contains  the  names  of 
additional  parties  in  interest  and  the  required 

statement  of  additional  parties'  interests  and 
qualifications  is  not  filed  within  the  time  re- 

quired by  43  CFR  3102.7.  The  offeror  Is  not 
retroactively  excused  from  submitting  the  re- 

quired statement  of  Interests  where  an  additional 
party  listed  on  the  entry  card  subsequently  agrees 
to  convey  his  offer  and  lease  interests  to  the offeror. 

Joy  H.  Goodale,  18  IBLA  38  (Nov.  12,  1974) 
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Where  two  offerors  file  an  offer  for  a  lease  to  be 

held  by  them  in  undivided  interests  of  75  percent 
and  25  percent,    respectively,    and  they  then  file 
a  new  superseding  offer  changing  their  undivided 
interests  to  50  percent  each,    the  new  offer  does 
not  constitute  an  assignment  which  must  meet 
the   requirements  for  the  assignment  of  a  lease 
in  order  to  become  effective. 

Raymond  J.    Hansen,    A-30179  (Mar.    5,    1965) 

Furnishing  of  a  bond  prior  to  commencement  of 
drilling  operations  is  required  when  a  new 
lease  is  created  by  segregation  from  a  base 
lease,    which  is  included  in  a  unit  agreement, 
although  a  bond  exists  on  the  base  lease,    since 
the  two  leases  are  separate  and  distinct,    and 
neither  a  lease  renewal  application  or  proposed 
assignment  will  be  approved  until  such  bond  is 
furnished. 

An  application  for  an  oil  and  gas  lease  renewal 
and  proposed  assignment  will  not  be  approved 
until  the  applicant  has   submitted  a  statement  re- 

garding its  present  qualifications  to  hold  oil  and 
gas  leases. 

Newton  Oil  Company,    A-30453  (Nov.    30,    1965) 

Where  the  assignee  is  a  corporation,    the  require- 
ments of  the  regulation,    43  CFR  3128.6,    per- 

taining to  filing  of  an  assignment  of  royalty 
interests  in  an  oil  and  gas  lease  apply  only  to 
corporations  and  not  to  its  stockholders. 

Glanville  Minerals  Corporation,    A-30484 
(Mar.    8,    1966)  73  I.  D.  77 

The  Departmental  practice  of  maintaining  the 
status  quo  of  assignments  of  oil  and  gas  leases 
where  there  is  a  controversy  as  to  the  validity 
of  the  assignments  requires  not  only  a  contro- 

versy but  the  prompt  institution  of  and  diligent 
prosecution  of  litigation  to  resolve  the  contro- 

versy and,   where  one  attacking  an  assignment 
neither  brings  suit  agaihst  an  assignee  nor 
joins  him  in  a  pending  suit  against  his  assignor 
for  several  years,  there  is  no  reason  to  impose 
any  restrictions  on  the  enjoyment  of  the  lease 
by  the  assignee. 

W.    J.    Goldston  et  al.  ,    C.    C.    Thomas, 
A-30504  (May  19,    1966) 

An  act,   in  order  to  be  collusive,  must  result  from 

an  agreement,   scheme  or  plan  involving  more 
than  one  party,   and  the  fact  that  a  particular 
le»se  assignment,  if  agreed  upon  by  the  parties 
to  the  assignment  prior  to  the  filing  of  the  lease 
offer  which  resulted  in  issuance  of  a  lease. 
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would  have  demonstrated  collusion  in  the  filing 

of  the  offer  does  not  mean  that  the  same  trans- 
action shows  collusion  in  the  absence  of  evi- 

dence of  a  prior  agreement  between  the  parties 
to  the  assignment. 

John  V.   Steffens  et  al.  ,   A-30601  (Jan.    26,    1967) 

74  1.    D.  46 

The  Secretary  of  the  Interior  is  authorized  under 
section  5(a)(l )  of  the  Outer  Continental  Shelf 
Lands  Act  to  approve  an  assignment  of  rights 
in  a  portion  of  the  area  of  an  Outer  Continental 
Shelf  oil  and  gas  lease  to  a  depth  limited  to 

the  base  of  a  specified  zone,   but  such  an  as- 
signment will  result  in  the  creation  of  a  sepa- 

rate and  independent  lease  as  to  the  portion 
of  the  land  assigned,  and,   in  the  absence  of 
any  express  provision  to  the  contrary,  the 

holder  of  each  lease  resulting  from  the  as- 
signment is  chargeable  for  the  payment  of 

rental  or  royalty  for  the  entire  area  covered 
by  his  lease  in  accordance  with  the  terms  of 
the  original  lease  notwithstanding  that  this 
may  result  in  multiple  payment  of  rental  or 
royalty  for  the  same  area. 

Authority  does  not  exist  under  the  mineral  leasing 
laws  for  recognizing  oil  interests  separate 
and  apart  from  gas  interests  in  the  same 
land,   and  the  Department  cannot  approve  an 
assignment  which  recognizes,   in  the  same 
land,   oil  interests  in  one  party  and  gas  rights 
in  another. 

An  instrument  in  which  an  assignor  agrees  to 

"grant,   bargain,   sell,   convey,   transfer,   as- 

sign,  set  over,   abandon  and  deliver"  all  of  the 
assignor's  interest  in  a  part  of  a  leasehold  is 
an  assignment  rather  than  an  operating  agree- 

ment and,   if  approved,   has  the  effect  to  seg- 
regating the  original  lease  into  seperate  leases 

in  accordance  with  the  terms  of  the  assign- 
ment. 

Where  the  Department  has  given  its  approval  to 
assignments  which  would  segregate  an  Outer 

Continental  Shelf  oil  and  gas  lease  into  sepa- 
rate leases  by  area,  depth  and  product,   and 

where  it  appears  that  it  was  not  the  intent  of 
the  assignors  or  assignees  to  create  such 

separate  lease  interests,   and  it    is  not  clear- 
ly shown  that  the  Department  intended  to  ap- 

prove such  assignments  or  that  it  had  author- 
ity to  approve  them  even  if  approval  were  in- 

tended, the  approval  will  be  rescinded,   and 

the  parties  to  the  assignments  will  be  per- 
mitted to  submit  for  approval  proper  instru- 
ments reflecting  their  intent. 

Continental  Oil  Company  et  al.  ,  A-30424 
(Aug.    2,    1967)  74  I.  D.   229 
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A  partial  assignment  of  an  oil  and  gas  lease  filed 
prior  to  the  last  month  of  the  extended  term  of 
the  lease  was  defective  when  filed  and  cannot 

serve  to  segregate  the  lease  and  effectuate  the 
2-year  extension  provided  by  section  30(a)  of 
the  Mineral  Leasing  Act  for  leases  issued  prior 

to  September  2,    1960,   regardless  of  a  clari- 
fying description  filed  during  the  last  month  of 

the  lease,  where  the  original  description  of  the 
land  assigned  failed  to  comply  with  regulation 

43  CFR  3128.  2(a)(4)  in  that  it  described  by 
subdivision,  section,   township  and  range,   land 
which  is  unsurveyed  and  which  was  described 
in  the  lease  by  metes  and  bounds  and  by  the 
probable  subdivision,   section,  township  and 
range  when  surveyed. 

Sherrill  Sue  Robert,  A-30783  (Aug.    21,    1967) 

Departmental  regulation  43  CFR  3128.  2(a)(2). 
which  requires  that  a  request  for  departmental 
approval  of  a  transfer  affecting  the  record 
title  of  an  oil  and  gas  lease  be  filed  within  90 

days  from  the  date  of  execution  of  the  assign- 
ment is  imposed  for  administrative  conve- 

nience to  encourage  prompt  notice  to  the  De- 
partment of  such  transfer,  but  it  does  not 

limit  the  authority  of  the  Department  to  approve 
an  assignment  filed  after  the  prescribed  period, 
and  the  regulation  may  not  be  asserted  by  a 

party  to  an  assignment  as  the  basis  for  deny- 
ing the  validity  of  the  assignment. 

Newton  Oil  Company,   E.  M.   Stringer,  A-30774 
(Sept.   29,    1967) 

The  term  "legal  subdivision"  as  used  in  the  pro- 
viso to  section  30(a)  of  the  Mineral  Leasing 

Act  means  a  quarter-quarter  section.     Con- 
sequently, the  Secretary  may  not  disapprove 

an  assignment  of  a  quarter-quarter  section  on 
the  grounds  that  it  is  an  assignment  of  only  part 
of  a  legal  subdivision. 
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Leasing  Act),    then  both  the  assigned  portion  and 
the  retained  portion  continue  in  full  force  and 
effect  for  a  minimum  period  of  two  years.     Thus 

the  2-year  extension  may  continue  the  leases  be- 
yond the  end  of  the  5-year  extension  of  the    original lease. 

Leslie  C.   Jonkey,    3  IBLA  280      (Sept.    30,    1971) 

A  request  for  approval  of  a  partial  assignment 
of  an  oil  and  gas   lease  is   Incomplete  until 
all  items  required  by   the  statute  to  be 
filed  with  such  request,   including  any 
required  bond,  have  been  filed  and  an  in- 

complete application  is  properly  rejected 
when  it  is  too  late  to  complete  the  applica- 

tion in  time  to  permit  its  approval. 

Partial  Assignments  Under  Section  30(a)  of  the 
Mineral  Leasing  Act.   M-36778  (June  23,    1969) 

76  1.  D.   108 

An  instrument  in  which  an  assignor  agrees  to 

"grant,  sell,  assign  and  convey  the  exclusive 
right  and  privilege  of  testing  and  developing" 
is  an  operating  agreement  rather  than  an  as- 

signment of  record  title  and  creates  no  contract- 
ual relationship  between  the  United  States  and 

the  assignee. 

Harry  L.    Bigbee.   2  IBLA  23      (Mar.    1,1971) 

Where  a  lease  was  issued  prior  to  September  2,    1960, 
and  a  portion  of  the  lands  included  in  the  lease  is 

assigned  during  the  single  5-year  extension 
(formerly  allowed  under  section  17  of  the  Mineral 

For  a  lease  to  become  segregated  through  partial 
assignment  and  entitled  to  the  extension 
authorised  for  segregated  leases  a  partial 
assignment  affecting  the  lease  must  be  filed 
while  there  is  one  month  remaining  to  the 
lease  term;  where  the  requirements  for  fil- 

ing a  partial  assignment  of  a  noncompetitive 
lease  are  not  met  before  the  end  of  the  next 
to  the   last  month  of  the   lease  term  the 
assignment  cannot  be  approved. 

HI rt  N.  and  Mona  Enfield.  Robert  G.  Hanagan. IBLA  317  (Feb.  10,  1972) 

For  leases  to  become  segregated  through  assign- 
ment, and  thus  entitled  to  the  extension 

authorized  for  segregated  leases,  an  assign- 
ment must  be  filed  when  there  is  at  least 

one  lease  month  remaining  in  the  term  of  the 

lease.  A  partial  assignment  filed  during 
the  last  month  of  the  lease  term  cannot 
become  effective  to  segregate  the  lease  and 
to  entitle  the  segregated  portions  to  any extension. 

John  L.  Kemmerer,  Jr.,  5  IBLA  361  (Apr.  19, 1972) 

Where  approval  is  sought  for  partial  assignment  of  an 
acquired  lands  oil  and  gas  lease  of  less  than  a 

quarter-quarter  section,  the  assignment  is  of  less 
than  a  legal  subdivision  under  43  CFR  3106.3-2  (1972) 
and  there  must  be  clear  and  convincing  evidence  of 

the  necessity  thereof  or  approval  is  properly  re- 
fused. 

Dictum:   Where  a  communitization  agreement  approved  by 
the  Geological  Survey  segregates  a  uncommunitized 

parcel  of  less  than  a  quarter-quarter  section,  the 
required  necessity  for  an  assignment  of  the  parcel 

under  43  CFR  3106. 3r-2  (1972)  would  be  established. 

James  P.  Witmer,  7  IBLA  366  (Sept.  29,  1972) 

Under  30  U.S.C.  §  187a  (1970),  a  proposed  assign- 
ment of  an  oil  and  gas  lease,  or  portion  thereof, 

filed  in  conformity  with  the  regulations,  may 

be  disapproved  only  for  lack  of  qualification 
of  the  assignee  or  for  lack  of  sufficient  bond. 
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A  proposed  assignment,  so  properly  filed,  takes 
effect  as  of  the  first  day  of  the  lease  month 
following  the  filing  of  all  required  and  proper 
assignment  documents. 

Any  action  taken,  or  any  omission  to  act  promptly, 
on  the  part  of  federal  employees,  cannot  vitiate 
the  statutory  mandates  of  the  Mineral  Leasing 
Act,  as  amended,  30  U.S.C.  §§  181  et  se^.  (1970), 
with  respect  to  oil  and  gas  leases,  inter  alia. 

Requests  for  approval  of  assignment  of  record 
title  interests  should  not  be  rejected  due 
to  inclusion  of  private  agreements  between 
the  parties,  as  the  pertinent  regulations 
neither  prohibit  nor  require  the  inclusion 
of  such  private  agreements. 

A.  W.  Rutter,  Jr.,  18  IBLA  153  (Dec.  13,  1974) 

Duncan  Miller.  12  IBLA  201  (July  17,  1973) 

Assignments  of  oil  and  gas  leases  will  not  be-  approved 
where  the  leases  in  question  have  terminated  by 
operation  of  law  for  failure  to  pay  rental  as  re- 

quired by  section  31,  Mineral  Leasing  Act  of  1920, 
*L?  amended,  30  U.S.C.  §  188  (1970). 

U._  R.    Murfin  (D/B/A),  Murfin  Drilling  Company, 

13  IBLA  97  (Sept".  24,  1973)      "      "" 

BONA  FIDE  PURCHASER 

An  assignee  of  a  lease,  who  may  himself  be  a 

bona  fide  purchaser,  loses  the  protection  of 

the  bona  fide  purchaser  provisions  of  the 

Mineral  Leasing  Act  if  his  agent  who  acts 

for  him  in  procuring  the  assignment  has 

knowledge  which  would  disqualify  the  agent 

as  a  bona  fide  purchaser. 

An  assignment  of  an  oil  and  gas  lease  Is  inef- 
fective until  it  Is  approved  by  the  Bureau 

of  Land  Management,  and  until  an  assign- 
ment is  approved,  the  assignor  is 

responsible  for  the  performance  of  all 
obligations  under  the  lease.  The  fact  that 
a  proposed  assignee,  in  anticipation  of 
approval  of  his  assignment,  has  made  a  par- 

tial payment  of  the  annual  rental  does  not 

confer  upon  such  assignee  any  rights  under 
the  lease,  or  relieve  the  assignor  of  the 
obligation  to  remit  the  balance. 

Amoco  Production  Company.  16  IBLA  215  (July  8,  1974) 

It  is  proper  to  deny  a  petition  for  reinstatement 

of  an  oil  and  gas  lease,  terminated  for  fail- 
ure to  pay  the  annual  rental  when  due,  where 

petitioners,  as  the  record  title  holders  of 
the  lease,  attribute  the  fault  for  the  late 
payment  to  their  assignee,  who  in  taking  the 

assignment  had  agreed  to  make  the  rental  pay- 
ment.  Petitioners,  as  assignors,  are  respon- 

sible for  the  performance  of  all  obligations 
under  the  lease  until  an  assignment  of  the 
lease  is  approved.   In  these  circumstances, 

petitioners  did  not  exercise  reasonable  dili- 
gence; nor  was  their  failure  to  pay  the  rental 

timely  shown  to  be  justifiable. 

It  is  proper  to  deny  a  request  for  approval  of 
an  assignment  of  an  oil  and  gas  lease  where 
the  lease  had  terminated  for  failure  to  pay 

the  annual  rental  timely.   Even  though  the  as- 
signee attributes  his  late  rental  payment  to 

the  Bureau  of  Land  Management's  failure  to  ap- 
prove the  assignment  before  the  termination 

of  the  lease,  in  which  case  he  assertedly  would 
have  had  record  title  to  the  lease  and  ample 
time  and  reason  to  set  up  records  for  rental 
paying  purposes,  these  facts  do  not  afford  an 
adequate  basis  for  relief. 

The  subassignee  of  an  assignee  of  an  oil  and 

gas  lease  whose  assignment  has  not  been 

approved  holds  only  an  equitable  interest 
in  the  lease  and  cannot  be  a  bona  fide 

purchaser. 

W.    H.    Bird  et  al. A-30072  (July  26,    1965) 
72  I.  D.    287 

Where  an  oil  and  gas  lease  is  improperly  issued 
as  to  certain  )and  and  therefore  subject  to 
cancellation  in  part  but  an  assignment  of  an 
undivided  interest  In  the  lease  as  to  the  land 

has  been  approved,    the  junior  applicant,    who 
is  determined  to  be  the  first  qualified  appli- 

cant,   is  entitled  to  a  lease  of  the  part  subject 
to  cancellation  only  if  the  assignment  has  not 
been  made  to  a  bona  fide  purchaser,   for  under 
the  bona  fide  purchaser  provisions  of  section 
27  of  the  Mineral  Leasing  Act  the  undivided 
interest  of  the  assignee,    if  he  is  determined 
to  be  a  bona  fide  purchaser,    is  not  subject  to 
cancellation,  and  the  underlying  lease,   the 

unassigned  interest  that  is  subject  to  cancel- 
lation,   must  be  sold  by  competitive  bidding. 

Duncan  Miller,  A-30600  (Dec.    1,    1966) 

The  purchaser  of   an   assignment  of  an   oil  and 
gas   lease  is  presumed   to  have  knowledge  of 
the  date  and  terms   of   the   lease  and  its 
status   at   the  time  of  the   assignment.    If 
he  does  not,   he  is  put  on  inquiry. 

Tenneco  Oil  Company,    7   IBLA  151    (Aug.    29,   1972) 

Clarence  and  Marguerite  Zuspann,   G.   H.   Tanner, 
18   IBLA  1    (Nov.    7,    1974) In  order   to   invoke   the  bona   fide  purchaser protection  afforded  by   the  Act  of   September   21 

1959,    73  Stat.    571,    as  amended.    30  U.S.C. 
§    184(h)    (1970),   as   regards  an  oil  and  gas 
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lease,  the  lease  must  have  Issued;  until  exe- 
cution and  Issuance  of  the  lease,  only  an  offer 

exists  and  the  assignment  of  rights  in  such 
an  offer  is  without  the  purview  of  the  bona 
fide  purchaser  provisions  in  the  Mineral 
Leasing  Act. 

Herman  A.  Keller,  14  IBLA  188  (Jan.  17,  1974) 
81  I.D.  26 

The  protection  to  a  bona  fide  purchaser  of  an  oil 
and  gas  lease  afforded  by  30  U.S.C.  $$  184(h)(2), 
and  184(i)  (1970)  is  not  available  where  the 
lease  Involved  is  a  nullity. 

Oil  Resources  Incorporated,  14  IBLA  333 
(Feb.  5,  1974) 

OIL  AND  GAS  LEASES— Continued 

BONDS  — Continued 

An  applicant  for  a  ten-year  renewal  of  a  twenty- 
year  oil  and  gas  lease  is  properly  required, 
as  a  condition  to  approval  of  the  application, 
to  maintain  existing  bond  coverage  either 
through  obtaining  the  consent  of  the  surety  to 
remain  bound  for  the  additional  lease  term 

or  by  filing  a  new  bond  but  is  not  necessarily 
required  to  maintain  separate  bonds  for  each 

of  two  leases  presently  covered  by  the  same 
bond  if  the  present  coverage  is  maintained 
through  the  extended  lease  term. 

Newton  Oil  Company,   E.  M.   Stringer,  A-30774 
(Sept.    29,    1967) 

Where   the  Mineral   Leasing  Act,    as   amended , 
30  U.S.C.    i  226   (1970),   requires  competi- 

tive bidding   for   lands   underlain  by   known 
geological   structures  of  producing  oil  and 
gas  fields,   an  improperly  issued   noncom- 

petitive lease  cannot  gain  life  by  the  fact 
that   a  bona  fide  purchaser   subsequently 
acquires   it.      30  U.S.C.    S   184(h)    (2)    (1970). 

A  bona   fide   purchaser   of   a   noncompetitive 
lease   issued   for  public   lands  not  subject 
to  noncompetitive  leasing  under   the  Mineral 
Leasing  Act,   as  amended,    30  U.S.C. 
§§   226(a)-(b)    (1970),    is  not  entitled   to  any 
protection,   and   the   lease  is  properly  can- 

celed  as   a   nullity. 

Skelly  Oil  Company,    16   IBLA  264    (July  29,   1974) 

BONDS 

Furnishing  of  a  bond  prior  to  commencement 
of  drilling  operations  is  required  when  a 
new  lease  is  created  by  segregation  from  a 
base  lease,   which  is  included  in  a  unit  agree- 

ment,   although  a  bond  exists  on  the  base  lease, 
since  the  two  leases  are  separate  and  distinct, 
and  neither  a  lease  renewal  application  or 
proposed  assignment  will  be  approved  until 
such  bond  is  furnished. 

Newton  Oil  Company,    A-30453  (Nov.    30,    1965) 

Where  an  oil  and  gas  lessee  is  required  to  pay 
increased  rental  and  to  furnish  a  lease  bond 
for  the  reason  that  the  leased  land  has  been 

determined  by  the  Geological  Survey  to  be 
situated  within  the  known  geologic  structure 

of  a  producing  oil  or  gas  field,  the  lessee's 
mere  assertion  that  the  determination  is 
erroneous  because  of  a  dry  hole  on  a  nearby 

section,  without  further  details,  is  insuffi- 

cient to  warrant  a  change  in  the  Survey's 
determination. 

A  request   for  approval  of  a  partial  assignment 
of  an  oil  and  gas  lease  la  Incomplete  until 
all  Items   required  by  the  statute  to  be 
filed  with  such  request,   including  any 
required  bond,  have  been  filed  and  an  in- 

complete application  Is  properly  rejected 
when  it   Is   too  late   to  complete   the   applica- 

tion In  time  to  permit  Its  approval. 

Robert  N.   and  Mona  Enfield,   Robert  G.  Hanagan. 
4  IBLA  317   (Feb.    10,    1972) 

Where  all   of   the   lands   in  an  oil  and   gas 
lease   have   been   committed    to   a  unit 
agreement   and   thereafter   some  of   the 
lands    in  the  lease   are   committed   to 
another   unit   agreement,    resulting  in 
a  segregated  producing  lease,   each 
person  holding  a  record   title   interest, 
however  minimal,    in  the   segregated 
producing  lease   is   properly  required 
to   file  a  $10,000   lease  bond,   or   to 

Join  as   co-principal  with   other   re- 
cord  title-holders   on  such   a  bond. 

Robert   C.    Brown.   Ann  M. 
(July   24,    1972) 

CANCELLATION 

Brown,    6   IBLA  346 

Where  an  oil  and  gas  lease  offer  was  filed  prior 
to  enactment  of  the  Alaska  Statehood  Act  on 
July  7,    1958,   a  selection  for  the  land  was  filed 
thereafter  by  the  Territory  of  Alaska  pursuant 
to  the  grant  for  the  University  of  Alaska,   and  a 
lease  was  subsequently  issued  in  response  to 
the  offer  and  prior  to  the  admission  of  the  State 
of  Alaska  on  Jan.  3.,    1959,   it  is  error  to  cancel 
the  lease  because  of  the  filing  of  the  selection 
and  it  is  immaterial  that  subsequent  to  the 
admission  of  the  State  the  land  was  patented 
to  the  State  pursuant  to  the  selection. 

M.    B.    Kirkpatrick,    A-29709  (Mar.   29,    1965) 

Duncan  Miller,  A-30628  (Nov.    16,   1! 
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The  Secretary  has  authority  to  cancel  any  lease 
erroneously  issued  whether  the  error  was 
fraudulently  induced  or  resulted  from  inad- 

vertence by  his  own  subordinates  and   whether 
or  not  there  is  a  proceeding  timely  instituted 
by  a  competing  applicant. 

The  Departmental  policy  of  sometimes  not 
canceling  a  lease  issued  in  violation  of  a  pro- 

vision of  the  oil  and  gas  regulation  where  there 
are  no  intervening  rights  will  not  be  applied 
to  a  lease  issued  to  one  who  was  involved  in  a 
plan  designed  to  give  others  associated  with  him 
an  unfair  advantage  in  the  designed  to  give  others 
associated  with  him  an  urfair  advantage  in  the 
drawing  held  to  determine  priority  of  filing. 

W.    H.    Bird  et  al.  ,    A-30072   (July  26,    1965) 
72  I.  D.    287 

CANCELLATION  — Continued 

metes  and  bounds  tied  to  an  official  corner  of 

the  public  land  survey,  and  a  lease  which  was 
issued  pursuant  to  an  offer  deficient    because 
it  was  not  tied  to  such  a  corner  is  subject  to 
cancellation  if  there  is  a  valid  junior  offer 

for  the  land,   even  though  a  proper  amended 
description  was  filed  after  the  junior  offer 
was  filed. 

Charles  J.   Babington,  A -30 522  (June  14,    1966) 

Oil  and  gas  leases  are  subject  to  cancellation 

after  issuance  upon  the  finding  that  the  offer- 
or, a  religious  corporation  sole,   is  without 

statutory  power  to  hold  property  for  the  pur- 
pose of  obtaining  revenue  or  profit  and  is 

therefore  unqualified  to  acquire  oil  and  gas 
leases. 

A  noncompetitive  lease  for  a  future  interest  is 
improperly  issued  to  owners  of  the  present 
mineral  rights  when  those  owners  have 
transferred  the  ownership  of  the  present 
operating  rights  in  the  lands  to  another 
party,    but  the  lease  will  be  allowed  to  stand 
when  it  does  not  appear  that  there  are  any  coi 
flicting  rights  to  the  lease  which  would  be  ad- 

versely affected. 

Mrs.    Laurel  D.    Barry  et  al.  ,    A-30431 
(Dec.    17,    1965) 

Where  the  Bureau  of  Land  Management  has  re- 
quired a  State,   which  filed  a  swampland  selec- 

tion,, to  contest  a  Federal  oil  and  gas  lease  by 
establishing  evidence  at  a  hearing  as  to  the 
character  of  the  land  at  the  date  of  the  Swamp 
Land  Act,  the  Department  is  not  limited  in  its 

consideration  of  the  State's  application  to  the 
sole  question  of  the  character  of  the  land  at 
the  date  of  the  Swamp  Land  Act,   but  may  also 
resolve  any  legal  issues  which  will  determine 
whether  title  should  be  approved  in  the  State. 

Land  grants  are  construed  in  favor  of  the  United 
States  and  therefore  any  doubts  as  to  the 
inapplicability  of  a  State  grant  to  lands  leased 
for  oil  and  gas  purposes  by  the  United  States 
as  Federal  lands,  which  would  necessitate  the 
cancellation  of  the  lease,   should  be  resolved 
in  favor  of  the  United  States. 

'State  of  Louisiana  v.   State  Exploration  Company, 
et  al,   A-30505     (May  12,    1966)    73  I.  D.   148 

Atlantic  Refining  Company,  A-30597,   A-30619 
(Nov.    1,    1966) 

An  oil  and  gas  lease  issued  for  land  which  was 
not  described  in  the  application  in  accordance 
with  the  regulations  of  the  Department  must 
be  canceled  as  to  the  portion  of  such  land 
that  was  properly  described  in  a  junior 
application  for  such  land. 

Where  an  oU  and  gas  lease  application  for 
acquired  land  is  filed  prior  to  the  issuance 
of  any  regulations  pertaining  to  the  leasing  of 
minerals  in  acquired  lands,    an  allegation  that 
the  application    did  not  comply  with  the   regula- 

tions as  to  land  description  is  not  a  proper 
basis  for  depriving  the  first  qualified  appli- 

cant of  his  statutory  preference  right  and  for 
canceling  a  lease  issued  to  him. 

Duncan  Miller,    A-30600  (Dec.    1,    1966) 

The  description  in  an  acquired  lands  oil  and  gas 
lease  offer  of  a  parcel  of  land  in  a  surveyed 

section  as  the  "E3/4  of  SE1/4NW1/4"  of  the 
section  is  defective,  and  a  lease  issued  pur- 

suant to  the  offer  must  be  canceled  as  to  that 
parcel  where  a  junior  offer  properly  describes 
the  land  in  conformity  with  the  rules  of  the 
public  land  survey  system  as  the  E1/2SE1/4NW1/4 
and  E1/2W1/2SE1/4NW1/4. 

Jacob  N.    Wasserman,  A-30802  (Nov.    22,    1967) 
74  I.  D.    392 

An  acquired  land  oil  and  gas  lease  offer  for  a 
tract  of  land  which  is  surveyed  under  the 
rectangular  system  of  public  land  surveys, 
but  which  has  a  portion  deviating  from  the 
survey  boundaries,    must  be  described  by 

Where  an  oil  and  gas  lease  is  considered  to  have 
been  terminated  pursuant  to  30  U.  S.  C.   sec. 
188(b)  and  the  rental  payment  to  preclude  such 
termination  had  been  timely  submitted  to  the  land 
office  but  inadvertently  applied  to  another  lease 
account,  and  then  refunded  to  the  payor  when  the 
lease  to  which  payment  had  been  attributed  was 
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relinquished,   who  accepted  the  refund  without 

question,   it  is  correct  to  hold  that  the  lessee's 
rights  in  the  terminated  lease  have  been  extin- 

guished ,  and  that  a  new  oil  and  gas  lease,  duly 
issued  for  such  lands  and  thereafter  assigned  to 
bona  fide  purchaser,   is  valid. 

Sarkevs.    Inc., 1   IBLA  123    (Nov.    27, 
77   I.D. 

1970) 

207 

An  oil  anH.  gas  lease  issued  to  an  offeror  who  has 
indicated  on  his  drawing  entry  lease  offer  that 
another  party  has  an  interest  therein  will  be 
canceled  if  the  written  statements  of  interest 
required  by  regulation  are  not  submitted  within 
the  prescribed  15  days  after  the  date  of  the  fil- 

ing of  the  offer. 

of  expert  opinion,  whereas    the  words   "known 
to  contain  valuable  deposits"  connote 
matters  of  actual   fact.      43  CFR  3100.0-5 
and   3108.3. 

aroes  W.   Smith,    6  IBLA  318   (July   13,    1972) 
79   I;D.    439 

Where   an   oil   and   gas    lease  has   been   canceled 
for    failure    to    file    the   required   statement? 
of    interest   timely    (i.e. ,   within    15   days 
after   the    filing   of    the    lease   offer),    and 
even    though    that    requirement   was    completed 
prior   to    the   effective   date   of    the    lease, 
the   cancellation  of    the    lease  will  be 
sus  tained. 

9    IBLA   133    (Jan.    23,    1973) 

Dominic  J.  Repici  et  al. .  2  IBLA  14 

(Marv  1.  1971). 

Where  land  not  owned  by  the  United  States 
has  been  leased  for  oil  and  gas  purposes 
under  the  terms  of  the  Mineral  Leasing 
Act  for  Acquired  Lands,  the  lease  must 
be  canceled  as  only  land  owned  by  the 
United  States  is  subject  to  leasing  under 
that  Act. 

Duncan  Miller.  5  IBLA  21  (Feb.  22,  1972) 

A  noncompetitive  oil  and  gas  lease  is  prop- 
erly canceled  as  to  land  shown  to  have 

been  within  the  known  geologic  structure 

of  a  producing  field  before  an  application 
to  lease  was  filed,  and  the  Geological 
Survey  is  not  bound  by  a  report  made  by 
it  that  the  land  is  not  within  a  known 

structure  if  it  subsequently  discovers 

that  such  report  was  not  based  upon  infor- 
mation of  the  structure  known  before  the 

application  was  filed. 

Robei 9  IBLA  275  (Feb.  6,  1973) 

The  description  in  an  acquired  lands'  oil 
and  gas  lease  offer  of  a  parcel  of  un- 
surveyed  land  without  metes  and  bounds 
showing  courses  and  distances  between 
successive  angle  points  and  a  tie  by 
course  and  distance  to  a  nearby  official 
survey  corner  is  defective,  and  a  lease 
Issued  pursuant  to  the  offer  must  be 
canceled  where  a  junior  offer  properly 
describes  the  land  in  conformity  with 
the  regulations. 

Arthur  E.  Meinhart,  Irwin  Rubensteln,  Appel- 
lants, Bruce  Anderson,  Appellee,  6  IBLA  39 

(May  12,  1972) 

Where  a  noncompetitive  oil  and  gas  lease 
is  issued  to  the  successful  applicant 

in  a  drawing. of  simultaneously  filed 

offers  and  the  offeror's  personal  check 
in  payment  of  the  filing  fee  is  returned 
by  the  drawee  bank  because  the  signature 
on  the  check  does  not  conform  to  the 

signature  card  on  file  with  the  bank,  a 
decision  canceling  the  lease  will  be 

affirmed;  and  the  fact  that  the  bank, 
after  consultation  with  its  depositor, 

subsequently  honored  the  resubmitted 
check  will  not  serve  to  avoid  the  lease 
cancellation  where  no  bank  error  is 
shown . 

Where  land  included  in  an  existing  oil  and 
gas  lease  is  known  to  contain  valuable 
deposits  of  oil  and  gas,  the  lease  may  not 

be  canceled  administratively  by  the  Depart- 
ment but  may  be  canceled  only  by  judicial 

proceedings.   30  U.S.C.  §  184  (1970); 
43  CFK  3108.3. 

Dictum:   With  regard  to  cancellation  of  an 

oil  or  gas  lease,  the  terms  "known  geologic 
structure"  and  "known  to  contain  valuable 

deposits  of  oil  or  gas"  could  be  distin- 
guished on  the  basis  that  the  presumptive 

productivity  referred  to  in  the  definition 

of  known  geologic  structure  may  be  a  matter 

Duncan  Miller,  10  TB1.A  27  (Feb.  22,  1973) 

The  description  in  an  acquired  lands  oil  and 
gas  lease  offer  of  a  parcel  of  unsurveyed 
land  without  metes  and  bounds  showing  courses 
and  distances  between  successive  angle  points 

and  a  tie  by  course  and  distance  to  a  nearby 
official  survey  corner  is  defective,  and  a 

lease  issued  pursuant  to  the  offer  must  be 

:elc ;!..._•  i a  junior  offer  properly   describes 
land   in   conformity  with    the   regulations. 

Arthur   \i .   Meinhart,    Irwin   Rubenstein,    Appellants, 
Homer   Lynn,    Appellee,    11    IBLA   129    (June   7,    1973) 
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An   interest  which   an   oil   and  gas    lease   appli- 
cant has   in   the   offer   of    another   applicant 

for   the  same   land  in  a   drawing  of   simultane- 
ously   filed  noncompetitive   lease  offers 

which    gives   the   first   applicant,    in  effect, 
1-1/5   chances   of   success   in   the   drawing  is 
inherently   unfair  whether  or  not  there  has 
been   collusion   or   intent   to   deceive   the 
Department,    and   a   lease  which  has   issued   to 
such   an   applicant    is   properly   canceled  when 
the   underlying   facts    are   discovered. 

COMMUNITIZATION  AGREEMENTS — Continued 

not  file  the  document  until  some  10  months 
after  such  request,  the  lease  will  be 
deemed  to  have  terminated  according  to 
its  normal  term. 

Kirkpatrick  Oil  &  Gas  Company,  Beard  Oil 
Company,  John  M.  Beard,  Bruce  Anderson, 
8  IBLA  108  (Nov.  13.  1972) 

Richard  Donnelly,  31  IBLA  170  (June  20,  1973) 

Where  an  oil  and  gas  lease  has  been  issued  in 
violation  of  regulations,  and  there  is  no 
junior  offeror  having  intervening  rights, 
the  lease  ordinarily  will  be  permitted  to 

stand.   However,  where  the  land  is  not  sub- 

ject to  "over-the-counter"  filings,  a  lease 
issued  pursuant  to  such  a  filing  is  prop- 

erly canceled. 

Claude  C.  Kennedy,  12  IBLA  183  (July  11,  1973) 

Lands  in  wildlife  refuges  are  closed  to  non- 
competitive oil  and  gas  leasing  by  43  CFR 

3101.3-3(a)(l);  so  a  lease  erroneously 
issued  for  any  such  lands  is  a  nullity. 

The  protection  to  a  bona  fide  purchaser  of  an  oil 
and  gas  lease  afforded  by  30  U.S.C.  35  184(h)(2), 
and  184(i)  (1970)  is  not  available  where  the 
lease  involved  is  a  nullity. 

Oil  Resources  Incorporated,  14  IBLA  333 
(Feb.  5,  1974) 

The  Secretary  of  the  Interior  has  authority  to  ap- 
prove communit ization  or  drilling  agreements.   How- 
ever, such  approval  is  not  effected  for  any  purpose, 

including  computation  of  royalty  purposes,  until 
the  Secretary  or  his  designate  signs  the  Agreement. 

State  or  Geological  Survey  permission  to  drill  a  well 
in  accordance  with  a  state  well  spacing  regulation 
permitting  only  one  well  per  320  acres  is  not  a 

substitute  for  Secretarial  approval  of  a  unit  agree- 
ment and  does  not  create  a  unlc  agreement  under  the 

Mineral  Leasing  Act. 

Where  the  state  well  spacing  regulation  permits  only 
one  well  per  320  acres,  the  fact  that  a  federal 
lessee,  whose  lease  covers  only  40  acres,  drills 
a  well  on  his  lease,  with  the  consent  of  the  other 

adjoining  lessees  or  land  owners,  does  not  create 
a  unit  agreement  in  the  absence  of  approval  by  the 
Secretary. 

Harry  D.  Owen ,  13  IBLA  33  (Sept.  5,  1973) 

Where  the  Mineral  Leasing  Act,  as  amended , 

30  U.S.C.  §  226  (1970),  requires  competi- 
tive bidding  for  lands  underlain  by  known 

geological  structures  of  producing  oil  and 

gas  fields,  an  improperly  issued  noncom- 
petitive lease  cannot  gain  life  by  the  fact 

that  a  bona  fide  purchaser  subsequently 

acquires  it.   30  U.S.C.  $  184(h)(2)  (1970). 

A  bona  fide  purchaser  of  a  noncompetitive 
lease  issued  for  public  lands  not  subject 
to  noncompetitive  leasing  under  the  Mineral 

Leasing  Act,  as  amended,  30  U.S.C.  $5  226(a)-(b) 
(1970),  is  not  entitled  to  any  protection, 
and  the  lease  is  properly  canceled  as  a 
nullity. 

Skelly  Oil  Company,  16  IBLA  264  (July  29,  1974) 

COMMUNITIZATION  AGREEMENTS 

Where  the  Geological  Survey  requests  some 
3  months  prior  to  the  termination  date  of 

lease  a  party  seeking  a  proposed  communi- 
tization  agreement  to  file  a  necessary 
document  therefor,  and  such  party  does 

While  the  actions  of  a  state,  under  its  police 
powers,  in  establishing  spacing  units  for  oil 
and  gas  wells  is  a  factor  to  be  considered  in 

determining  the  acceptability  of  a  communiti- 
zation  agreement,  the  Department  of  the  Interior 
reserves  the  final  authority  on  approving 
communitization  agreements  affecting  federal 
leases  of  oil  and  gas  deposits. 

Where  evidence  indicates  that  a  producing  well 
is  an  oil  well,  and  that  a  single  well  under 

a  640-acre  spacing  agreement  will  not  effectively 
recover  available  oil  from  the  underlying  pool, 

it  is  proper  to  refuse  to  approve  a  communiti- 
zation agreement  for  such  area. 

In  the  absence  of  an  approved  communitization 
agreement  involving  a  federal  oil  and  gas 
lease,  production  of  oil  and  gas  from  such 
federal  lease  is  wholly  attributable  to  that 
lease  for  computation  of  royalty  due  to  the 
United  States. 

Kirkpatrick  Oil  and  Gas  Company,  15  IBLA  216, 

(Apr.  9,  1974)     81  I.D.  162 
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Lands  made  available  for  competitive  oil  and  gas 
leasing  in  Alaska  pursuant  to  Public  Land  Order 
No.    1965  include  only  lands  within  a  two-mile 
buffer  zone  between  Naval  Petroleum  Reserve  No. 
4  which  are  leasable  under  Public  Land  Order 
No.     1.621   and  which  are  within  the  known  geologic 
structure  of  the  Gubik  gas  field,    and  do  not  in- 

clude other  lands  within  the  buffer  zone  not  with- 
in that  known  geologic   structure. 

John  J.    King,    A-30413,    A-30463  (Dec. 
1965) 

Where  an  invitation  to  submit  competitive  oil 
and  gas  lease  bids  reserves  the  right  to  re- 

ject any  and  all  bids  even  though  a  bid  may 
be  for  more  than  the  minimum  cash  bonus 

acceptable,  the  high  bid  for  a  particular  tract 
may  properly  be  rejected  for  the  reason  that 
it  is  too  low  without  a  showing  that  the  bid  is 
inadequate,  unreasonable  or  lacking  in  good 
faith,   even  though  it  is  above  the  minimum 
called  for  by  the  bid  invitation. 

unnamed  bid  is  unacceptable  because  it  is  un- 
signed does  not  of  itself  constitute  a  rejection 

of  that  bid,    binding  on  the  United  States. 

An  opening  of  bids  for  competitive  leases  is  simply 
a  public  opening  and  reading  of  bids  which  have 
been  submitted.     Bids  are  not  ordinarily  subject 
to  final  acceptance  or  rejection  at  that  time. 

The  cashing  of  a  check,   which  has  been  submitted 
in  conjunction  with  a  bid  for  a  competitive  lease, 
and  the  placing  of  the  funds  in  a  suspense 
account  do  not  in  any  way  constitute  an  accept- ance of  the  bid  . 

An  unsigned  bid  for  a  competitive  lease  may  be 
accepted  when  it  is  accompanied  by  documentary 
evidence  of  the  intent  to  submit  the  bid. 

Union  Oil  Company  Bid  on  Tract  No.    228,    Brazos 
ne  17, 

75  I.  D.  147 
Area,    Texas  Offshore  Sale,    M-36733  (Ji 
1968) 

Humble  Oil  k  Refining  Company  et.  al. 
(Dec.    5,    1967) 

A-30906 

A  successful  bidder  for  a  competitive  oil  and  gas 
lease  of  tribal  mineral  land  who  refused  to  com- 

plete the  lease  form  and  requests  a  refund  of 
the  bonus  and  rentals  deposited,  alleging  that  in 
preparing  his  bid  he  relied  upon  a  U.  S.   Geologi- 

cal Survey  map  which  erroneously  portrayed  the 
geology  of  the  area  in  which  the  leasehold  was 
located,   must  forfeit  his  deposit  as  liquidated 
damages  for  the  use  and  benefit  of  the  Indian 
lessor  when  he  did  not  apprise  the  United  States 
of  the  error  before  his  bid  was  accepted  and 
there  was  no  showing  that  the  Government  act- 

ually knew  or  should  have  known  that  the  bid 
resulted  from  a  mistake. 

It  is  incumbent  upon  a  bidder  for  oil  and  gas  leases 
or.  Indian  lands  to  investigate  and  inform  him- 

self about  the  lands.     He  may  assess  their 
mineral  potential  on  the  basis  of  whatever  infor- 

mation he  chooses  to  consider. 

The  principles  of  equity  and  fair  play  do  not  re- 
quire that  every  potential  source  of  error,  no 

matter  how  remote,  be  explored  by  the  seller 
before  acceptance  of  a  bid  which  is  fair  on  its 
face.  They  merely  require  the  seller  to  con- 

duct himself  reasonably  and  to  refrain  from 
taking  advantage  of  a  bid  which  contains  a  palpa- 

ble error. 

Midwest  Oil  Corporati 
(Apr.    1,    1968) 

IA-615  (Supp. 

A  mere  statement  by  a  departmental  officer  at  ai 
opening  of  bids  for  competitive  leases  that  an 

Wi.ere  an  invitation  to  submit  competitive  oil  and 
gas  leasi"  bids   reserves  the  right  to  reject  any 
and  all  bids  even  though  a  bid  may  be  for  more 
than  the  minimum  cash  bonus  specified,    the 
high  bid  for  a  particular  tract  may  properly 
be  rejected  for  the  reason  that  it  is  too  low 
without  a  showing  that  the  bid  is  inadequate, 
unreasonable  or  lacking  in  good  faith,    even 
though  it  is  above  the  minimum  called  for  by 
the  bid  invitation. 

Sun  Oil  Company  et  al.  ,    OCS-G  1711  etc.    (July  23, 1966) 

When  a  decision  of  the  Secretary  is  challenged  in 
the  courts,   and  the  litigation  has  been  settled 

under  an  agreement  which  requires  its  revoca- 
tion, the  Secretary  will  revoke  the  prior  deci- sion. 

Union  Oil  Company  Bid  on  Tract  No.    228,   Brazos 
Area,   Texas  Offshore  Sale,    M-36733  (Supp.  ) 

76  1.  D.    69 
(May  14,    1! 

All  lands  determined  by  a  finding  of  the  Geological 
Survey  to  be  within  the  Known  geologic  structure 
of  a  producing  oil  or  gas  field  may  only  be  leased 
to  the  public  through  competitive  bidding, 

Duncan  Miller,    2  IBLA  254  .  (May  10,    1971) 

Where  the  notice  of  competitive  bidding  for 
upland  oil  and  gas  leases  reserves  to  the 
Government  the  right  to  reject  any  and  all 
bids  and  further  states  that  any  bonus  bid 
considered   as   inadequate  o,n   the  basis  of 
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the  estimated  value  of  the  parcel  will  be 
rejected,  a  bonus  bid  of  $10.95  per  acre 
for  land,  whose  oil  and  gas  bonus  value  Is 
estimated  to  be  $20  per  acre,  may  properly 
be  rejected. 

John  M.  Kelly,  5  IBLA  324  (Apr.  17,  1972) 

Where  an  Invitation  to  submit  competitive 
blda  for  oil  and  gas  leases  reserves 
the  right  and  discretion  to  reject  any 

and  all  blda,  regardless  of  the  amount 
offered,  and  the  high  bid  for  a  particular 

tract  is  much  leas  than  the  government's 
estimated  value  of  the  tract,  the  high 
bid  may  properly  be  rejected  for  the 
reason  of  inadequacy  of  the  cash  bonus 
offered. 

Kerr  McCee  Corporation.  Cabot  Corporation, 
Felmont  Oil  Corporation.  Case-Pomeroy  Oil 
Corporation,  6  IBLA  108  (June  5,  1972) 

A  decision  rejecting  a  bid  for  an  Outer 
Continental  Shelf  Lands  Act  oil  and  gas 
lease  will  be  set  aside  where  the  bid  met 

two  of  three  criteria  used  by  the  manager 
to  evaluate  bids,  and  the  third  one  was 
improperly  imposed. 

Tlpperary  Land  &  Exploration  Corporation, 
7  IBLA  270  (Sept.  19,  1972)       79  I.D.  596 

Where  an  invitation  to  submit  competetive  bids 
for  oil  and  gas  leases  reserves  the  right  and 
discretion  to  reject  any  and  all  bids,  regard- 

less of  the  amount  offered,  and  the  high  bid 
for  a  particular  tract  is  less  than  10  percent 

of  the  Government's  estimated  value  of  the 
tract,  the  high  bid  may  properly  be  rejected 
for  the  reason  of  inadequacy  of  the  cash  bonus 
offered. 

Antoine  "Fats"  Domino,  7  IBLA  375  (Sept.  29,  1972) 

Where  the  notice  of  sale  by  competitive  bidding 
for  oil  and  gas  leases  reserves  to  the  Govern- 

ment the  right  to  reject  any  and  all  bids,  and 
■  further  states  any  bonus  bid  considered  as 
inadequate  on  the  basis  of  the  estimated  value 
of  the  parcel  will  be  rejected,  a  bonus  bid  of 

$1  per  acre  is  properly  rejected  where  the 
estimated  value  of  the  parcel  Is  greater  than 

$1  pet- acre. 

Howell  Spear,  8  IBLA  93  (Nov.  6,  1972) 

lere  the  facts  on  which  a  determination 

thai  land  is  within  the  known  geologic 
structure  of  a  producing  oil  and  gas  field 

arc  known  prior  to  the  date  on  which  a  non- 
competitive offer  to  lease  for  oil  and  gas 

is  filed,  it  is  the  date  of  the  ascertain- 
ment ol  the  facts  and  not  the  announcement 

thereof  that  determines  whether  lands  are 

to  be  leased  competitively  or  noncompeti- 
tively. 

OIL  AND  GAS  LEASES— Continued 

COMPETITIVE  LEASES  — Continued 
Where    lands    included    in   a  known   geologic 

structure   of   a  producing  oil   and   gas 
field  have   been  offered    for   competitive 
leasing   several    times    in   the  past  with 
negative    results,    and  where   the  proba- 

bility   of    finding    commercial    accumula- 
tions   of   oil    or  gas   has   been  almost 

negated  bv    unsuccessful    efforts   on  sur- 
rounding   lands,    and  where   the   Department's 

own   analysis    indicates    the    lands   have   no 
more   than   nominal   value    for   oil   and   gas, 
it    is   error   to   reiect    the  only   bonus  bids 
because   they  were    less    than    $1   per  acre 
when   that    figure    is   not   established   as    the 
minimum   acceptable  bid   by    law   or   regula- 

tion,   and  was   not   specified   as    the  minimum 
in   the  notice   of   sale,   but  was    later   imposed 
purportedly    as    a  matter   of   custom. 

C.    S.    V.    Oil    Exploration   Company    and   Calvlnco 
Oil    and   Gas,    10    IR1.A   50    (Feb.    27,    1973) 

Where   the   notice   of   competitive   bidding   for   upland 
oil   and   gas    leases   reserves   to   the   Government 
the   right    to   reject   any   and  all   bids,    and   the 
Geological   Survey   after  a  pre-sale   examination 
of   the    land   placed   a  bonus   value   of   $1   per  acre 
on    the    land,    it    is   proper   to   reject   a  high  bid 
of   $.50   per   acre. 

John  H.    Larsen.    12    IBLA  244    (July   19,    1973) 

The  provisions  of  the  Outer  Continental  Shelf 
Lands  Act,  67  Stat.  462,  43  U.S.C.  $$  1331 
et  seq.  (1970),  authorize  the  Secretary  of 
the  Interior  to  reject  high  bids  for  Outer 
Continental  Shelf  oil  and  gas  leases  based 
on  the  Inadequacy  of  the  bonus  bid  if  such 
rejection   has  a  reasonable  basis   in   fact. 

Exxon  Company,  U.S.A.,  Forest  Oil  Corporation, 
Continental  Oil  Company,  15  IBLA  345  (May  14, 1974) 

CONSENT  OF  AGENCY 

An  oil  and  gas  lease  offeror  required  to  file  a  con- 
sent to  special  stipulations  of  the  United  States 

Forest  Service  as  a  prerequisite  to  issuance  of 
a  lease  pursuant  to  his  offer  for  lands  under  the 
administration  of  the  Forest  Service  may  be  al- 

lowed a  reasonable  time  to  obtain  information 

from  that  agency  regarding  any  questions  about 
the  stipulations  before  his  offer  is  to  be  rejected 
for  his  failure  to  file  the  consent. 

An  oil  and  gas  lease  offer  which  is  subject  to  re- 

jection as  to  lands  within  a  national  forest  be- 
cause of  the  offeror's  failure  to  consent  to 

special  stipulations  required  by  the  Forest 
Service  as  a  prerequisite  to  approving  the 
issuance  of  a  lease  pursuant  to  the  offer  is  not 

Robert    B.    Ferguson,    9    IBLA   275    (Feb.    6,    1973) 



730 

OIL  AND  GAS  LEASES— Continued 

CONSENT  OF  AGENCY  —Continued 

subject  to  rejection  for  that  reason  as  to  lands 
which  are  not  within  the  national  forest  and  for 
which  the  stipulations  are     not  required. 

H,    E.    Shillander,    A-30279  (Jan.    26,    1965) 

An  applicant  for  a  noncompetitive  oil  and  gas  lease 
of  acquired  lands  being  administered  by  the  Corps 
of  Engineers  of  the  Department  of  the  Army  is 
properly  required  to  file  written  consent  to  stip- 

ulations imposed  by  that  agency  as  a  condition 
precedent  to  issuance  of  the  lease. 

Duncan  Miller,    A-30382  (May.    14,    1965) 

An  acquired  lands  oil  and  gas  lease  offer  must  be 
rejected  when  the  agency  having  jurisdiction  over 
the  land  applied  for  will  not  consent  to  the  issuance 
by  this  Department  of  a  lease. 

Thomas  B.    Cole  et  al.  ,   A-30444  (Dec.   6,    1965) 

It  is  proper  to  requiro  one  making  an  oil  and 
gas  lease  offer  to  consent  to  stipulations 
required  by  the  public  land  order  controlling 
the  use  and  disposition  of  the  land  applied  for 
and  the  applicant  will  not  be  heard  in  a  com- 

plaint against  the  terms  of  the  order  or  in  a 
request  that  the  order  be  changed  to  eliminate 
the  lands  applied  for. 

Duncan  Miller,  A-30713  (Nov.   21,   1966) 
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or  face  rejection  of  his  offer;  if  he  wishes  clar- 

ification or  modification  of  the  stipulation,    the 
burden  is  on  him  to  obtain  it  from  the  Forest Service. 

Duncan  Miller,    A-30722  (Apr.    14,    1967) 

An  applicant  for  a  noncompetitive  public  land  oil 
and  gas  lease  of  lands  being  administered  by 
the  Forest  Service  is  properly  required  to 
file  written  consent  to  a  stipulation  imposed 
by  that  agency  as  a  condition  precedent  to 
issuance  of  the  lease,   or  face  rejection  of  his 
offer;  if  he  wishes  clarification  or  modification 
of  the  stipulation,    the  burden  is  on  him  to 
obtain  it  from  the  Forest  Service,   and  time 
will  be  given  him  to  do  so. 

J.  D.   Archer, A-30750  (May  31,    1967) 

An  applicant  for  a  noncompetitive  public  land  oil 
and  gas  lease  of  lands  administered  by  the 
Forest  Service  is  properly  required  to  file 
written  consent  to  a  stipulation  imposed  by 

that  agency  as  a  condition  precedent  to  issu- 
ance of  the  lease,   or  face  rejection  of  his 

offer;  if  he  wishes  clarification  or  modification 
of  the  stipulation,    the  burden  is  on  him  to 
obtain  it  from  the  Forest  Service,  and  time 

will  be  given  him  to  do  so. 

J.  D.   Archer,   Frank  J. 

(June  15,    1967) 
Allen,  A-30758 

Where  an  oil  and  gas  lease  offeror  for  land  in  a 
national  forest  wishes  clarification  of  a  stipu- 

lation required  by  the  Forest  Service  as  a  con. 
ditlon  to  consenting  to  issuance  of  a  lease, 
the  burden  is  on  the  offeror  to  obtain  clarifi- 

cation from  the  Forest  Service  and  time  will 

be  given  him  to  do  so. 

Duncan  Miller,   A-30742  (Dec.   2,    1966) 

Where  the  administering  agency  has  stated  twice 
that  it  does  not  desire  any  special  stipulations 
to  be  made  part  of  the  lease,  an  acquired  lands 

oil  and  gas  lease  will  not  be  voided  at  the  re- 
quest of  the  lessee  upon  his  bare  assertion  that 

the  utilization  of  the  land  would  require  them. 

Thomas  Connell,   A-30656  (Jan.    19,    1967) 

An  applicant  for  a  noncompetitive  oil  and  gas 

lease  under  the  Mineral  Leasing  Act  for  Ac- 
quired Lands  for  the  retained  interest  of  the 

United  States  in  oil  and  gas  deposits  in  lands 
conveyed  to  the  State  of  Michigan,   the  surface 
of  which  is  administered  by  the  Department  of 
Conservation  thereof  as  an  intensive  use  area 

of  a  State  game  preserve,   is  properly  required 
to  file  written  consent  to  a  stipulation  imposed 
by  that  agency,   or  face  rejection  of  his  offer, 
where  it  is  determined  by  the  Secretary  of  the 
Interior  that  the  best  interests  of  the  United 
States  will  be  served  thereby. 

William  E.    Block,   Jr.  ,   Frederick  L.   Smith, 
A-30753  (Aug.    14,    1967) 

An  applicant  for  a  noncompetitive  public  land  oil 
and  gas  lease  of  lands  being  administered  by  the 
Forest  Service  is  properly  required  to  file  written 
consent  to  a  stipulation  imposed  by  that  agency 
as  a  condition  precedent  to  issuance  of  the  lease, 

The  issuance  of  an  oil  and  gas  lease  pursuant  to 
an  offer  which  drew  first  priority  in  a  drawing 
held  under  the  simultaneous  filing  procedure 

provided  by  43  CFR  3123.  9  may  proper'.-    I  e 
conditioned  upon  the  offeror's  consent  to 
special  stipulations  required  by  the  Bureau  of 
Reclamation  as  to  lands  in  the  offer  whirh  are 
withdrawn  for  reclamation  purposes,   where 
the  stipulations  are  considered  necessary  to 
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protect  the  surface  of  the  lands  and  to  assure 
that  reclamation  may  not  be  precluded  or 
made  more  costly  due  to  oil  and  gas  operations 
under  the  lease;  and  the  offeror  to  Avoid  giving 

his  consent  to  the  stipulations  may  not  with- 
draw from  his  offer  those  lands  which  are 

within  the  reclamation  withdrawal  and  -;»icure 
a  lease  only  for  the  remaining  lands. 

F.  S.    Prince,   A-30801  (Oct.    25,    1967) 

An  applicant  for  a  noncompetitive  public  land  oil 
and  gas  lease  of  lands  administered  by  the 
Forest  Service  is  properly  required  to  consent 

to  a  stipulation  requested  by  that  agency  as  a- 
condition  precedent  to  issuance  of  the  lease, 
or  face  rejection  of  his  offer;  however,  he 
will  be  allowed  a  reasonable  time  to  pursue 
efforts  to  have  the  Forest  Service  modify  the 
stipulation. 

Cecil  H.    Phillips,   A-30851  (Nov.    16,    1967) 

An  acquired  lands  oil  and  gas  lease  offer  is  proper, 

ly  rejected  where  the  administering  Federal" 
agency  has  not  given  consent  to  issuing  a  lease 

because  of  uncertainty  as  to  title  to  the  lands 
and  its  jurisdiction  over  the  lands. 

The  California  Company  et  al. ,   A-30287  (Mar.    25, 
1969) 

An  oil  and  gas  lease  offer  is  properly  rejected 

where  the  land  applied  for  consists  of  accre- 

tion to  land  acquired  by  and  under  the  juris- 
diction of  the  Department  of  the  Army  and  that 

Department  does  not  consent  to  the  issuance 
of  a  lease  on  the  accreted  lands  because  of  its 
uncertainty  as  to  whether  title  to  the  lands  is  in 
the  United  States  or  the  State  of  Louisiana. 

William  W.   Ogden,   A-29775  (Mar.   25,    1969) 

An  oil  and  gas  lease  offer  is  properly  rejected  for 
land  under  the  jurisdiction  of  the  Department  of 
the  Army  if  that  Department  does  not  consent  to 
the  issuance  of  a  lease. 
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his  offer;  if  he  wishes  modification  of  the  stipuls 
tion,   the  burden  is  on  him  to  obtain  it  from  the 
Forest  Service,    and  time  will  be  given  him  to 
seek  such  modification. 

Max  Barash  &  Philip  P.    Marenberg,    A-31057 
"(Nov.    18,    1969) 

An  applicant  for  noncompetitive  oil  and  gas  lease 
of  lands  administered  by  the  Forest  Service  is 

properly  required  to  consent  to  a  stipulation 

required  by  that  agency  as  a  condition  preced- 
ent to  the  issuance  of  the  lease  or  face  rejec- 

tion of  its  offer,  particularly  where  it  appears 
that  the  stipulation  has  been  accepted  by 
hundreds  of  lessees. 

Mountain  Fuel  Supply  Company,   A-31053 
(Dec.    19,    1969) 

Acquired  lands  oil  and  gas  lease  offers  are  properly 
rejected  where  the  administering  Federal  agency 
has  not  given  consent  to  issuing  a  lease  because 
of  uncertainty  as  to  title  to  the  lands  involved. 

Carolyn  C.   Stockmeyer,   Individually  and   aa 
Executrix  of    the  Succession  of   Edwin  W.    Stockmeyer, 
1   IBLA  87    (Oct.   30,   1970) 

As  a  condition  to  the  Issuance  of  an  oil  and  gas  lease 
for  oil  shale  lands  subject  to  the  Secretary  of  the 
Interior's  Order  No.   2906  of  September  27,   1968, 
an  applicant  for  such  an  oil  and  gas  lease  must 
execute  the  special  stipulations  required  by  that order, 

William  S.    Burness.   1   IBLA  180    (Dec.    24,    1970) 

An  applicant  for  an  acquired  lands  oil  and  gas  lease 
must  execute  any  special  stipulations  required 

by  the  agency  administering  the  lands  as  a  condi- 
tion to  the  issuance  of  the  lease;  the  applicant, 

rather  than  this  Department,   must  seek  any 
modification  or  clarification  of  the  stipulations 
from  the  agency. 

Duncan  Miller,    1  IBLA  266      (Feb.    9,   1971) 

William  W. Ogden,   A-29976  (Mar.   25,    1969) 

An  applicant  for  a  noncompetitive  lease  of  acquired 
lands  administered  by  the  Forest  Service  is  prop- 

erly    required  to  file  written  consent  to  a  stipula- 
tion imposed  by  that  agency  as  a  condition  prece- 
dent to  issuance  of  the  lease,    or  face  rejection  of 

applicant   for  a  noncompetitive  public   land 
oil  and  gas    lease   of   lands   being  administered 
by   the  Forest   Service   is  properly   required 
to  file  a  written  consent   to  stipulations 
requested  by   that   agency   as   a  condition  pre- 

cedent  to   issuance   of   the   lease,    or   face  re- 
jection of  his   offer,  where   the  stipulations 

are  not   unreasonable   and  will  not  seriously 
deter  operations    for  development  of   the   leased 
oil  and  gas   deposits. 

Quantex   Corporation   et   al . 1971) IBLA  31    (Oct.    28, 
78   I.D.  317 
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The  Board   adheres    to   its   decision  in  Quantex 

'Corporation  et   al. ,    4   IBLA  31,    78   I.D.  317 

"(October   28,    1971),    that   applicants    for  oil and  gas   leases  must    give  written  acceptance 
of   reasonable  special   stipulations    requested 
by   the  Bureau  of   Land  Management   or  by   the 
Forest  Service   relating   to  protection  of   the 
land  and  surface    resources   under   their   respec- 

tive  jurisdictions,    and   to  stipulations    gov- 
erning use   of    lands    in   the   oil   shale   areas   of 

Colorado,    Utah   and  Wyoming,    as   conditions 
precedent    to   issuance   of   noncompetitive 
public  domain  oil   and   gas    leases. 

Benjamin  T.    Franklin   et   al.,    U   IBLA  130    (Nov. 1971) 

An  acquired   lands   oil   and   gas   lease   offer   must 
be   rejected  when   the    agency  having  Jurisdiction 
over    the   land   docs   not    consent    to   the    Issuance 
by   this   Department   of   a   lease. 

Frederick   ff.    Kuhner.    4   IBLA  185    (Dec.    27,    1971) 

The  Board   adheres   to   its   decision   in  Quantex 
Corporation  et   al.,    78  I.D.    317    (1971), 
that   applicants    for  oil   and  gas   leases 
must  give  written   acceptance  of  reason- 

able special  stipulations   requested  by   the 
Bureau  of  Land  Management   relating   to  pro- 

tection of   the    land  and  surface  resources 
under   its   jurisdiction   and   to  stipulations 
governing  use   of   lands   in   the   oil   shale 
area  of  Utah   as   conditions   precedent   to 
Issuance  of  noncompetitive  public  domain 
oil   and  gas    leases. 

Ceocon,    Inc.    and  Caneo  Minerals,   Inc.    et   al., 
5  IMA  91    (Mar.    6,    1972) 

The  board  adheres   to  its   decision  in  Quantex 
Corporation  et   al..    78  I.D.    317   (1971),    that 
applicants    for  oil   and   gas   leases   must    ctve 
written  acceptance    to  reasonable  sneclal 
stipulations   requested  by  the  Bureau  of  Land 
Management   relating  to  protection  of  the 
land   and  surface   resources  under  Its 
Jurisdiction  and  to  stipulations   governing 
use  of   lands   in  the  oil   shale  area  of  Utah 
as   conditions  precedent   to  issuance  of 
noncompetitive   public   domain  oil   and   t>as 
leases. 

Bob  Owen  White,   et   al..   5  IBLA  229   (Mar.    22,    197?) 

Before    an    oil    and    gas    lease    for    federal    acquired 
lands   can    issue,    the   consent    of    the   agency 
administering   the   surface    is    required   by 
statute,    and   an   applicant    for   such   a   lease 
must   execute    any    special    stipulations    required 
by    the    administering   agency    as    a    condition    to 
the   giving  of    its    consent.      In   such   cases    the 
Department   of   the   Interior    has   no   jurisdiction 
to  waive   execution  of   the   special    stipulations 
or   to   alter   the   terms    thereof. 
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Where  acceptance  of  special  stipulations  is 
requested  by  the  Forest  Service,  United 
States  Department  of  Agriculture,  as  a 

condition  precedent  to  the  issuance  of  an 
oil  and  gas  lease  on  public  lands,  the 
case  will  be  remanded  to  the  land  office 
to  ascertain  whether  the  Forest  Service 

has  a  specific  need  for  such  special  stipu 

lations  in  addition  to  the' standard  stipu- 
lations and  whether  the  special  stipula- 

tions are  reasonable. 

Where  special  stipulations  are  imposed  as  a 
condition  precedent  to  the  issuance  of  an 
oil  and  gas  lease  on  public  lands,  the 

stipulations  become  part  of  the  lease  and 
are  binding  to  the  same  extent  that  the 
lease  is  binding  and  it  is  implicit  that 

the  lessee  is  responsible  for  the  commis- 
sions or  omissions  of  his  authorized 

agent (s) . 

Duncan  Miller,  11  IBLA  107  (June  1,  1973) 

An  applicant  for  an  acquired  lands  oil  and 

gas  lease  must  execute  any  special  stip- 
ulations required  by  the  agency  admin- 
istering the  land  as.a  condition  prece- 

dent to  the  issuance  of  the  lease,  even 
though  the  Bureau  of  Land  Management 
.failed  to  Indicate  in  its  notice  to  the 

public  regarding  a  simultaneous  oil  and 
gas  lease  drawing  that  the  land  for 
which  the  application  was  filed  was 
subject  to  such  stipulations. 

Susan  D.  Snyder,  9  IBLA  91  (: 
16,  1973) 

0.  C.  Welch.  11  IBLA  163  (June  U 

1973) 

Where  an  oil  and  gas  lease  offer  is  rejected 
because  the  subject  acquired  land  is 
included  within  an  agricultural  research 

area,  but  the  acquiring  agency  subsequently 
consents  to  issuance  of  the  lease  subject 

to  a  stipulation  forbidding  surface  occu- 
pancy of  the  land  by  the  lessee,  as 

requested  by  the  offeror,  the  case  will 
be  remanded  for  issuance  of  the  lease 
with  the  inclusion  of  the  stipulation,  all 
else  being  regular. 

M.  R.  Diggs.  Jr. .  12  IBLA  187  (July  16,  1973) 

Although  the  Mineral  Leasing  Act  for  Acquired  Land! 
30  U.S.C.  tf  351-359  (1970),  requires  the  consent 

of  the  agency  administering  the  surface  of  acqulrtd 
federal  lands  and  compliance  by  an  oil  and  gas  of 
feror  with  any  special  stipulations  required  by 

such  an  agency  as  a  condition  to  the  issuance  of 

the  lease,  where  an  oil  and  gas  lease  offer  U  mtit 

for  available  public  lands,  which  have  been  with- 
drawn, the  determination  to  lease  or  not  to  lease 

is  properly  made  by  the  Department  of  the  Interior 
It  may  adopt  and  incorporate  special  stipulations 
proposed  by  the  agency  administering  the  surface 
and  require  the  offeror  to  agree  thereto,  or  it  My 

decline  to  adopt  any  such  proposed  stipulations  »nd 
issue  the  lease  without  them.   Proposed  special 

lease  stipulations  must  be  supported  by  valid  rea- 
sons which  will  be  weighed  by  this  Department  with 

due  regard  for  the  public  interest. 
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Where  the  Forest  Service  suggests  stipulations  which 
are  reasonably  designed  to  protect  surface  values 

of  public  lands  withdrawn  for  national  forest  pur- 
poses, and  also  suggests  a  stipulation  barring  any 

disturbance  of  the  surface,  based  only  on  the  fact 

that  the  land  is  in  an  "inventoried  roadless  area," 
the  latter  stipulation  will  not  be  adopted. 

George  A.  Breene,  13  IBLA  53  (Sept.  13,  1973) 

Where  public  lands  are  under  the  control  of  another 
federal  agency,  but  the  oil  and  gas  deposits  have 
not  been  withdrawn  from  leasing  or  expressly  excepted 
from  the  leasing  authority  of  the  Department  of  the 

Interior  under  the  Mineral  Leasing  Act,  the  recom- 
mendations of  the  other  agency  are  important  in  de- 

termining whether  a  lease  should  be  issued  under  the 
discretionary  authority  granted  by  that  Act,  but 

they  are  not  conclusive,  as  the  ultimate  deter- 
mination rests  with  the  Department  of  the  Interior. 

Conclusory  recommendations  will  be  given  less  weight 
by  the  Department  than  recommendations  supported  by 
background  material  and  other  data  indicating  the 
reasons  for  the  recommendation. 

Where  an  agency  that  controls  public  lands  subject  to 
the  leasing  authority  of  the  Department  ..nder  the 
Mineral  Leasing  Act  withdraws  its  objections  to  the 

issuance  of  oil  and  gas  leases,  or  where  it  main- 
tains an  objection,  but  further  consideration  is 

warranted  to  determine  if  leasing  may  be  allowed 
with  adequate  protective  measures  to  overcome  its 
objection  and  to  determine  if  leasing  is  in  the 
public  interest,  a  decision  by  the  Bureau  of  Land 
Management  rejecting  the  issuance  of  the  leases 

will  be  vacated  and  remanded  for  further  considera- 
tion. 

Carolyn  S.  Edwards,  14  IBLA  141  (Jan.  7,  1974) 

An  applicant  must  give  written  acceptance 
of  reasonable  special  stipulations 
requested  by  the  Department  of 
Agriculture  relating  to  protection 
of  the  land  and  surface  resources 

as  a  condition  precedent  to  Issuance 
of  a  noncompetitive  oil  and  gas  lease 
for  public  domain  land  within  a 
national  forest. 

John  Snyder.  David  A.  Provinse.  15  IBLA  25 
(Apr.  17,  1974) 

Where  an  oil  and  gas  lease  offer  for 
acquired  land  is  rejected  by  the 
Bureau  of  Land  Management  because 

the  agency  having  surface  juris- 
diction withholds  consent  to  lease, 

but  that  agency  subsequently  con- 
sents to  issuance  of  the  lease 

with  protective  stipulations,  the 
case  will  be  remanded  by  the  Board 
of  Land  Appeals  to  the  Bureau  for 
further  consideration. 
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Where  the  Forest  Service  suggests  a  stipulation 

barring  any  occupancy  and  use  of  the  surface 
as  a  condition  precedent  to  the  issuance  of 
an  oil  and  gas  lease  for  public  lands  in  a 
national  forest,  based  only  on  the  fact  that 

the  land  is  in  an  "inventoried  roadless  area," 
and  where,  subsequent  to  an  appeal  objecting 
to  that  stipulation,  the  Forest  Service  submits 
a  revised  stipulation,  the  Bureau  of  Land 
Management  decision  to  the  extent  it  required 

the  execution  and  filing  of  the  "Roadless  Area' 
stipulation  will  be  set  aside  and  the  case 
remanded  to  the  Bureau  for  submission  of  the 
substitute  stipulation  to  the  offeror  for 
execution  and  filing. 

Inc.,  17  IBLA  142  (Sept.  12, Rainbow  Resources, 1974) 

Where  an  oil  and  gas  lease  offer  for  public  lands 
in  a  national  forest  is  rejected  by  reason  of 
Forest  Service  advice  that  it  cannot  make  any 
informed  recommendation  until  it  makes  an 

environmental  impact  statement,  and  where  it 
appears  that  if  such  a  statement  is  required 
under  the  law  the  lead  agency  would  be  the 
Bureau  of  Land  Management,  the  rejection  of 
the  offer  will  be  set  aside  and  the  case 
remanded  for  the  Bureau  to  make  such  studies 

W.  T.  Stalls,  17  IBLA  175  (Sept.  13,  1974) 

DESCRIPTION  OF  LAND 

Where  a  metes  and  bounds  description  in  an  oil  and 
gas  offer  refers  to  land  applied  for  as  being  in 
a  river  bed,    but  the  tract  described  as  plotted 
on  an  aerial  photograph  made  Dart  of  the  offer, 
the  acreage  applied  for  and  the  rental  paid  makes 
it  plain  that  the  land  applied  for  covers  some 
land  formerly  in  the  river  bed  but  not  fast  land 
as  the  result  of  accretion,    a  lease  issued  pur- 

suant to  the  offer  covers  the  described  accreted 
land  as  well  as  the  land  still  remaining  in  the 
river  bed. 

Sam  K.    Viersen,    Jr. A-30063  (June  30,    1965) 
72  I.  D.    251 

An  oil  and  gas  lease  issued  for  land  which  was 
not  described  in  the  application  in  accordance 
with  the  regulations  of  the  Department  must 
be  canceled  as  to  the  portion  of  such  land  that 
was  properly  described  in  a  junior  application 
for  such  land. 

Duncan  Miller,   A-30600  (Dec. 

1966) 

Sherri Strange,    15   IBLA  278    (Apr.    30,    1974) 
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A  partial  assignment  of  an  oil  and  gas  lease  filed 
prior  to  the  last  month  of  the  extended  term  of 
the  lease  was  defective  when  filed  and  cannot 
serve  to  segregate  the  lease  and  effectuate  the 
2-year  extension  provided  by  section  30(a)  of 
the  Mineral  Leasing  Act  for  leases  issued  prior 

to  September  2,    1960,    regardless  of  a  clari- 
fying description  filed  during  the  last  month  of 

the  lease,  where  the  original  description  of  the 
land  assigned  failed  to  comply  with  regulation 
43  CFR  3128.  2(a)(4)  in  that  it  described  by 
subdivision,  section,   township  and  range,   land 
which  is  unsurveyed  and  which  was  described 
in  the  lease  by  metes  and  bounds  and  by  the 
probable  subdivision,   section,  township  and 
range  when  surveyed. 

SherriU  Sue  Robert,  A-30783  (Aug.    21,    1967) 

Former  departmental  regulation  43  CFR  1 92.  43(b), 
which  prescribed  the  manner  in  which  expired, 
canceled,   relinquished  and  terminated  oil  and 

gas  leases  should  be  listed  fo"r  further  leasing, 
did  not  require  a  land  office  to  describe  listed 
acquired  lands  in  the  same  manner  as  a  lease 
offeror  in  describing  the  same  lands  in  his 

offer,   and  where  a  portion  of  a  section  of  ac- 
quired land  the  external  limits  of  which  section 

were  surveyed  under  the  public  land  survey 
system  was  described  in  a  list  of  available 
lands  by  section  number,   excluding  a  tract 
which  was  not  surveyed  as  a  legal  subdivision 
of  the  section  and  which  was  not  described  by 
metes  and  bounds  but  only  by  a  designation 
given  in  a  private  survey  of  the  tract,   the 
posting  was  not  deficient  so  as  to  make  the 
land  unavailable  for  leasing. 

Geraldine  H.    Rubenstein,  A-30765  (Oct.   26,  1967) 74  I.  D.  357 

The  description  in  an  acquired  lands  oil  and  gas 
lease  offer  of  a  parcel  of  land  in  a  surveyed 

section  as  the  "E3/4  of  SE1/4NW1/4"  of  the 
section  is  defective,  and  a  lease  issued  pur- 

suant to  the  offer  must  be  canceled  as  to  that 

parcel  where  a  junior  offer  properly  describes 
the  land  in  conformity  with  the  rules  of  the 
public  land  survey  system  as  the  E1/2SE1/4NW1/4 
and  E1/2W1/2SE1/4NW1/4. 

Jacob  N.    Wasserman,  A-30802  (Nov.    22,    1967) 
74  I.  D.    392 

An  applicant   for  an  acquired  lands  oil   and  gas 
lease  must  execute  any  special  stipulations 
required  by  the  agency  administering  the  land 
as  a  condition  precedent  to  the  issuance  of 
the   lease.     The  applicant,   rather  than  this 
Department,  must  seek  any  modification  or 
qualification  of   the   stipulation   from  such 
agency . 

OIL  AND  GAS  LEASES— Continued 

DESCRIPTION  OF  LAND  — Continued 

Although  statute  requires  the  consent  of 
the  agency  administering  the  surface  of 
acquired  federal  lands  and  an  applicant 
for  an  oil  and  gas  lease  must  execute  any 
special  stipulations  required  by  such  agency 
as  a  condition  to  the  Issuance  of  the  lease, 
where  an  oil  and  gas  lease  offer  Is  made  for 
available  public  lands  which  have  been  with- 

drawn the  determination  to  lease  or  not  to 

lease  is  properly  made  by  the  Department  of 
the  Interior  and  it  may  adopt  and  incorporate 

special  stipulations  proposed  by  the  agency 
administering  the  surface  and  require  the 
offeror  to  agree  thereto,  or  it  may  decline 

to  adopt  any  such  proposed  stipulations  and 
issue  the  lease  without  them.  Proposed 

special  lease  stipulations  must  be  sup- 
ported by  valid  reasons  which  will  be 

weighed  by  this  Department  with  due  regard 
for  the  public  interest. 

Duncan  Miller,  6  IBLA  216  (June  22,  1972) 
79  I.D.  416 

Special  stipulations  requested  by  the  Forest 
Service  on  public  domain  lands  will  not 

be  imposed  where  the  proposed  stipulations 
•re  not  supported  by  valid  reasons. 

Ida  Lee  Anderson. et  al. , 

19721  '   

6  IBLA  314  (July  12, 

An  oil  and  gas  lease  offer  describing 
lands  in  Alaska  by  section  numbers 

is  properly  rejected  where  the  des- 
ignated sections  do  not  appear  on 

the  official  protraction  diagrams. 

An  oil  and  gas  lease  offer  describing 

land  in  Alaska  by  block  number,  town- 
ship and  range  is  properly  rejected 

where  the  designated  block  does  not 

appear  on  the  official  protraction 
diagram,  and  where  the  land  within 
the  township,  which  would  normally 
have  been  designated  by  the  leasing 
block  number  described  in  the  offer, 

lies  within  the  Arctic  National  Wild- 
life Range  and  has  not  been  approved 

for  leasing  by  the  Secretary  of  the 
Interior. 

Gilbert  Copper  and  Chris  Palzer,  Fairbanks 
Excavating  and  Trucking  Company  and  Chris 
Palzer,  8  IBLA  11  (Oct.  3,  1972) 

Oil  and  gas  lease  offers  for  lands  in  Alaska 
which  describe  the  lands  applied  for  as 

certain  sections  or  blocks  within  desig- 
nated townships  are  properly  rejected 

where  the  designated  townships  have  not 
been  subdivided  in  such  manner  on  approved 

protraction  diagrams. 

Joseph  Maclsaac,  et  al.,  8  IBLA  51 
(Oct.  12,  1972) 

Duncan  Miller,  5  IBLA  364  (Apr.  19,  1972) 
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DEVELOPMENT  CONTRACTS 

Where  an  offeror  for  an  oil   and   gas   lease  seeks 
to  avail  himself  of  a. provision  of  a  regula- 

tion which  permits  him  to  describe   lands  by 

"acquisition  tract  number,"  and  where   that 
term  has  not  been  defined,   he  will  not  be 
held  to  have  lost  his  statutory  preference 

right   for   failure   to  comply  with   the  regu- 
lation if  the  numbers  given  may  reasonably 

be  regarded  as  "acquisition  tract  numbers 
and  the  description  thereby  afforded  is 
accurate  for  the  purpose. 

Arthur  E.   Meinhart 
Pan  American  Petroleum  Corp 
345    (Apr.    18,    1972) 

Irwin  Rubens te In,  Appellants 
Appellee,  5  IBLA 

The  performance  of  actual  drilling  operations  on 
one  lease  subject  to  a  development  contract 
will  not  serve  to  extend  another  lease  which 

is  subject  to  the  same  contract,  but  which  in 
the  absence  of  production  or  the  performance 
of  actual  drilling  operations  is  due  to  expire. 

Effect  of  Actual  Drilling  Operations  on  Leases 

Subject  to  a  Development  Contract,   M-36757 
(Nov.    4,    1968) 

The  description  in  an  acquired  lands  oil 
and  gas  lease  offer  of  a  parcel  of  un- 
surveyed  land  without  metes  and  bounds 
showing  courses  and  distances  between 
successive  angle  points  and  a  tie  by 
course   and  distance  to  a  nearby  official 
survey  corner  Is  defective,  and  a  lease 
issued  pursuant  to  the  offer  must  be 
canceled  where  a  junior  offer  properly 
describes   the   land  in  conformity  with 
the  regulations. 

DISCRETION   TO   LEASE 

Whether  small  areas  of  public  lands  are  to  be 
leased  for  oil  and  gas  development  is  to  be  de- 

termined according  to  the  circumstances  of 
each  case. 

Thomas  D.    Chace, A-30262  (June  30,    1965) 
72  I.  D.    266 

Arthur  E.  Meinhart,    Irwin  Rubens tein.  Appel- 
lants, Bruce  Anderson,  Appellee,  6  IBLA  39 

(May  12,   1972) 

The  description  in  an  acquired  lands  oil  and 
gas   lease  offer  of  a  parcel  of  unsurveyed 
land  without  metes  and  bounds  showing  courses 
and  distances  between  successive  angle  points 
and  a  tie  by  course  and  distance  to  a  nearby 
official  survey  corner  is  defective,   and  a 
lease  issued  pursuant   to   the  offer  must  be 
canceled  where  a  junior  offer  properly  describes 
the   land   in  conformity  with   the  regulations. 

Arthur  E.  Meinhart,   Irwin  Rubenstein.  Appellants, 
Homer  Lynn,   Appellee,    11   IBLA  129    (June   7,    1973) 

Where  an  oil   and  gas   lease   is   issued  describing 
the   lands   it   covers  by  metes  and  bounds  but 
excepting  and  excluding  lands   in   surveyed   lots, 
the   land  in   the   lots   are  not   part   of   the   leased 
lands  even   though  they   are   in  part   encompassed 
within  the  metes  and  bounds  description. 

James  L.    Harden,    Carl  A.    Nilsen,    15   IBLA  187 
(Mar.    29,    1974) 

An  oil  and   (>as   lease  offer   for    lands   surveyed 
under   the  public   land   rectangular   system 
must  describe   the  land  by   legal   subdivision, 
section,    township  and   range   in  accordance 
with  43  CFR   3101.1-4(a),   and   an  offer  which 
describes   such   lands  only  as   to  a   particular 
township  will  be  rejected. 

Susan  K.   Hankins,    18   IBLA  240    (Dec.    31,    1974) 

The  Secretary  has  discretionary  authority  to  reject 
an  offer  for  an  oil  and  gas  lease  on  lands  in- 

cluded in  mining  claims  the  validity  of  which  has 
not  yet  been  determined  and  may  be  in  issue  for 
a  protracted    time. 

Duncan  Miller,    A-30451    (Nov.    17,    1965) 

The  Secretary  of  the  Interior  exercises  discretion 
in  determining  whether  or  not  public  lands 
should  be  leased  for  oil  and  gas  purposes  and, 
if  they  are  to  be  leased,    under  what  terms  they 
may  be  leased,    and  where  it  is  determined  by 
the  Bureau  of  Reclamation  that  lands  under  its 
administrative  jurisdiction  should  not  be 
leased  except  upon  terms  which  it  finds  to  be 
consistent  with  the  purposes  for  which  the  lands 
are  administered,    in  the  absence  of  a  showing 
that  there  is  no  reasonable  basis  for  those  terms, 
an  oil  and  gas  lease  for  such  lands  will  be  issued 
only  upon  the  acceptance  of  the  specified  terms 
by  the  lease  offeror. 

Halvor  F.    Holbeck,    A-30376  (Dec.    2,    1965) 

The  Secretary  of  the  Interior  exercises  discretion 
in  determining  whether  or  not  acquired  lands 
under  his  jurisdiction  should  be  leased  for  oil 
and  gas  purposes  and,    if  they  are  to  be  leased, 
under  what  terms  they  may  be  leased,    and  where 
it  is  determined  by  the   Bureau  of  Reclamation 
th^t  lands  under  its  administrative  jurisdiction 
should  not  be  leased  except  upon  terms  which  it 
finds  to  be  consistent  with  the  purposes  for 
which  the  lands  are  administered,    in  the 
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absence  of  a  showing  that  there  is  no  reason- 
able basis  for  those  terms,   an  oil  and  gas  lease 

for  such  lands  will  be  issued  only  upon  the 
acceptance  of  the  specified  terms  by  the  lease 
offeror. 

Duncan  Miller,    A-30534  (June  16,    1966) 

OIL  AND  GAS  LEASES— Continued 

discretion  TO  lease  — continued 

The  Secretary  has  discretionary  authority  to  reject 
an  application  for  an  oil  and  gas  lease  for  lands 
in  the  Louisiana  pass  areas  as  to  which  there 
are  unresolved  conflicting  title  claims. 

The  California  Company  et  al. 1969) A-30287  (Mar.    25, 

Where  the  Secretary  has  agreed  to  a  plan  to  re- 
move possible  objections  to  the  authority  of  the 

General   Services  Administration  to  sell  certain 

oil  and  gas  deposits  and  the  deposits  are  dis- 
posed in  accordance  with  the  plan,    it  is  within 

his  discretionary  authority  to  reject  offers  to 
lease  the  deposits  under  the  Mineral  Leasing 
Act  for  Acquired  Lands,    whether  or  not  the 
sale  was  legally  proper. 

The  Secretary  may  in  the  exercise  of  his  dis- 
cretionary authority  reject  noncompetitive 

offers  to  lease  oil  and  gas  deposits  in  acquired 
lands  if  he  determines  that  leasing  would  be 
detrimental  to  the  public  interest  without  re- 

gard to  the  propriety  of  the  disposition  of  the 
deposits  under  another  statute. 

Elgin  A.    McKenna,    Executrix,    Estate  of  P.    A. 
McKenna,    A-30580  (May  1 2,    1967)     74  I.  D.    133 

The  Departmental  policy  against  issuing  oil  and 

gas  leases  for  lands  within  a  mileof  tne  exterior 
boundaries  of  a  naval  petroleum  reserve  is  an 

expression  of  the  discretion  vested  in  the  Secre- 
tary to  decide  whether  or  not  to  issue  oil  and 

gas  leases. 

Robert  Kamon  et  al. ,  A- 30732  (Sept.    13,    1968) 

The  Secretary  of  Interior  has  discretionary 
authority  to  reject  an  application  for  an  oil  and 

gas  lease  for  lands  as  to  which  there  are  un- 
resolved conflicting  title  claims. 

William  W.   Ogden,   A-29775  (Mar.    25,    1969) 

The  Secretary  has  discretionary  authority  to  reject 
an  application  for  an  oil  and  gas  lease  for  lands 
as  to  which  there  are  unresolved  conflicting 
title  claims. 

William  W.    Ogden,    A-29976  (Mar. 
25.    1969) 

Where  the  appropriate  legal  officers  to  the  United 
States  have,  after  due  consideration,  declared 
that  in  their  respective  opinions  the  United  States 
does  not  have  title  to  the  mineral  estate  in  certain 

described  lands,  It  is  within  the  Secretary's  dis- 
cretion to  reject  offers  to  lease  such  lands  for 

oil  and  gas  and  to  decline  to  reexamine  the  title 

for  the  purpose  of  responding  to  the  offeror's 
contention  that  the  title  opinions  are  in  error. 

Carolyn  C.    Stockmeyer.    Individually  and   as 
Executrix  of    the  Succession  of   Edwin  W.    Stockmeyer. 
1   IBLA  87    (Oct.   30,    1970) 

Lands  outside  the  Bitter  Lake  Wildlife  Refuge 
which  were  acquired  for  the  same  purposes 
as  lands  within  the  refuge  but  are  no  longer 
used  for  such  purposes  are  not  to  be  deemed 
to  have  been  closed  to  leasing  by  a  regulation 
barring  the  leasing  of  wildlife  refuge  lands, 
which  are  defined  as  lands  withdrawn  for  such 

purposes,    or  by  other  equivalent  action  so  as 
to  require  the  rejection  of  offers  filed  for  such 
lands  prior  to  the  publication  of  notice  of 

availability  of  such  lands  for  leasing. 

Stephen  C.    Helbing,   A-30963  (Feb.    27,    1969) 76  1.  D.  25 

If  the  effect  of  the  acceptance  of  an  oil  and  gas 
lease  offer  for  the  lands  described  would 
leave  unleased  fragments  of  available  land, 
it  is  within  the  discretion  of  the  Secretary  of 

the  Interior  to  decide  whether  or  not  to  ac- 
cept the  offer  as  it  stands. 

Charles  J.    Babington,   A-30992  (Feb.    28,    196? 
76  I.  D.    30 

Where   the  Secretary   of   the   Interior  determines 
not   to   lease  a  certain  area  of   the  public 
lands   for  oil  and   gas   pending  a  study   of 
the   impact   of  oil  and   gas   leasing  on   the 
California  condor,    an  endangered   species, 
that   determination   Is   based  upon  considera- 

tion of   the  public   interest,   and  his   exer- 
cise of  discretion   in  the  matter   is   neither 

arbitrary  nor  capricious. 

Jack  E.    Griffin.    7   IBLA  155    (Aug.    30,    1972) 

Lands   constituting   the  bed  or  bank   or  within 
a  quarter  mile   of   a  river  which   is    listed 
as   a  potential  addition   to   the  national 
wild   and   scenic   system  are  not  withdrawn 
from  mineral   leasing  but  are  subject   to 
the  Secretary's  discretionary   authority 
in  Issuance   of   leases   and   the  Secretary 
may   refuse   to   issue   oil  and  gas   leases 
where  such   lands  have  been  inadvertently 
listed   for   leasing. 

Signal  Oil  &  Gas   Co.,    8  IBLA   H   (Oct.    5,    1972) 

Lands   constituting  the  bed  or  bank  or  within 
a  quarter  mile  of  the  bank  of   a  river  which 
is   listed  as   a  potential  addition  to  the 
national  wild  and  scenic   river  system  are 



737 

OIL  AND  GAS  LEASES— Continued 

DISCRETION  TO  LEASE  —Continued 

not  withdrawn  from  mineral  leasing  but  are 

subject  to  the  Secretary's  discretionary 
authority  in  issuance  of  leases  and  the 

Secretary  may  refuse  to  issue  oil  and-  gas 
leases  where  such  lands  have  been  inadver- 

tently listed  for  leasing. 

Signal  Oil  &  Gas  Co.,  8  IBLA  150  (Nov.  20,  1972) 

The  Secretary  has  discretionary  authority 

to  reject  an  oil  and  gas  lease  offer  for 
lands  affected  by  unresolved  title  claims. 

Georgette  B.  Lee,  10  IBLA  23  (Feb.  22,  1973) 

Offers  for  oil  and  gas  leases  under  the 
Mineral  Leasing  Act  for  Acquired  Lands  may 

properly  be  rejected  where  there  is  uncer- 
tainty regarding  the  title  to  the  oil  and 

gas  deposits. 

J.  W.  McTlernan,  11  IBLA  284  (June  27,  1973) 

The  Secretary  of  the  Interior  h
as  discretion 

to  lease  or  to  refrain  from  leasi
ng  the 

public  lands  for  oil  and  gas  e
xploration. 

Martin  Exploration.  Inc.,  11  IBLA  292 
(June  28,  1973) 

If  an  oil  and  gas  lease  is  to  be  issue
d  for  a 

particular  tract,  it  must  be  issued  t
o  the  first 

qualified  applicant.   However,  the  Departm
ent 

has  plenary  authority  to  refuse  to  issue  an
y 

lease  and  an  offeror  for  such  a  lease  acquire
s 

no  rights  as  against  the  Government. 

Duncan  Miller.  12  IBLA  206  (July  17,  1973) 

Since  the  Mineral  Leasing  Act  gives  the  Secretary 

of  the  Interior  discretionary  authority  to  de- 

termine whether  particular  public  land  shall  or 

shall  not  be  leased  for  oil  and  gas  and  the 

policy  expressed  in  the  Department's  regula- tion prohibits  the  issuance  of  oil  and  gas 

leases  for  lands  within  a  mile  of  the  exterior 

boundaries  of  a  naval  petroleum  reserve  except 

where  certain  conditions  prevail,  the  rejection 

of  a  lesse  offer  for  such  lands  is  proper  when 

the  Navy  Department  has  recommended  against  the 

leasing  of  the  land  and  the  required  conditions 

of  the  regulation  have  not  been  shown. 

Albert  P.  Mickunas,  12  IBLA  375  (Aug.  22,  1973) 

Since  the  Mineral  Leasing  Act  gives  the  Secretary  of 

the  Interior  discretionary  authority  to  determine 

whether  particular  public  land  shall  or  shall  not 

be  leased  for  oil  and  gas  and  the  policy  expressed 

in  the  Department's  regulations  prohibits  the  is- 
suance of  oil  and  gas  leases  for  lands  within  a 

mile  of  the  exterior  boundaries  of  a  naval  petro- 

leum reserve  except  where  certain  conditions  pre- 

vail, the  rejection  of  a  lease  offer  for  such  lands 

is  proper  when  the  Navy  Department  has  recommended 
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against  the  leasing  of  the  land  and  the  required 
conditions  of  the  regulations  have  not  been  shown. 

Douglas  M.  Gall,  13  IBLA  117  (Sept.  25,  1973) 

An  oil  and  gas  offer,  embracing  lands  within  an  area 
under  consideration  as  a  potential  wild  and  scenic 
river  area  under  sec.  5(d)  of  the  Wild  and  Scenic 
Rivers  Act,  16  U.S.C.  1276(d)  (1970),  is  properly 

rejected  in  the  exercise  of  the  Secretary's  dis- 
cretion in  leasing.   An  offer  by  appellant  to 

stipulate  to  no  surface  occupancy  does  not  vitiate 

the  propriety  of  the  action. 

Dean  W.  Rowel 1.  13  IBLA  249  (Oct.  12,  1973) 

Sheridan  L.  McCarry,  14  IBLA  23  (Nov.  27,  1973) 

Where  public  lands  are  under  the  control  of  another 
federal  agency,  but  the  oil  and  gas  deposits  have 
not  been  withdrawn  from  leasing  or  expressly  excepted 
from  the  leasing  authority  of  the  Department  of  the 
Interior  under  the  Mineral  Leasing  Act,  the  recom- 

mendations of  the  other  agency  are  important  in  de- 
termining whether  a  lease  should  be  issued  under  the 

discretionary  authority  granted  by  that  Act,  but 

they  are  not  conclusive,  as  the  ultimate  deter- 
mination rests  with  the  Department  of  the  Interior. 

Conclusory  recommendations  will  be  given  less  weight 
by  the  Department  than  recommendations  supported  by 
background  material  and  other  data  indicating  the 
reasons  for  the  recommendation. 

Where  an  agency  that  controls  public  lands  subject  to 
the  leasing  authority  of  the  Department  under  the 
Mineral  Leasing  Act  withdraws  its  objections  to  the 

issuance  of  oil  and  gas  leases,  or  where  it  main- 
tains an  objection,  but  further  consideration  is 

warranted  to  determine  if  leasing  may  be  allowed 
with  adequate  protective  measures  to  overcome  its 
objection  and  to  determine  if  leasing  is  in  the 
public  interest,  a  decision  by  the  Bureau  of  Land 
Management  rejecting  the  issuance  of  the  leases 
will  be  vacated  and  remanded  for  further  consid- 
eration. 

Carolyn  S.  Edwards.  14  IBLA  141  (Jan.  7,  1974) 

It  is  proper  for  the  authorized  officer  to  re- 
ject an  offer  for  an  oil  and  gas  lease  for 

lands,  the  title  of  which  is  in  controversy. 

Forest  Oil  Corporation,  15  IBLA  33  (Feb.  28,  1974) 

Where  there  exists  uncertainty  regarding 
title  to  deposits  of  oil  and  gas,  offers 
to  lease  made  pursuant  to  the  Mineral 
Leasing  Act  for  Acquired  Lands  properly 
may  be  rejected. 

Gas  Producing  Enterprises, 

(Apr.  18,  1974) 

Inc. 15  IBLA  266 

Where  an  oil  and  gas  offer  is  filed  for  land, 
which  land  prior  to  the  issuance  of  a  lease 
is  determined  to  be  on  a  known  geological 
structure  of  a  producing  oil  and  gas  field, 
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the  Department  has  no  discretion  to  issue 
a  lease  noncompetitively  but   is  mandated  by 
the  law  to  reject  the  oil  and  gas  offer. 

Mlnetta  A.   Miller,   17   IBLA  245   (Sept.    23,   1974) 

The  Secretary  has  discretionary  authority  to 
reject  an  oil  and  gas   lease  offer  where  there 
is  an  uncertainty  regarding  title  to  the  oil 
and  gas  deposits. 

Placid  Oil  Company,   17   IBLA  292   (Sept.    30,    1974) 

The  post-termination  activities  of  a  lessee  who 
claims  to  have  earned  an  extension  of  an  oil 

and  gas  lease  by  diligently  prosecuting  actual 
drilling  operations  at  the  end  of  its  primary 
term  can  be  evaluated  to  determine  whether  his 
activities  on  the  last  day  of  the  lease  were 
undertaken  in  good  faith  to  carry  the  well- 
drilling  operations  to  a  conclusion  and,  where 
it  is  determined  that  he  was  not  proceeding  in 
good  faith,  it  is  proper  to  hold  that  the  lease 
terminated  as  of  the  expiration  of  the  primary term. 

DRAINAGE 

Thelma  M.    Holhrook  et  at.  ,   Av30940 
(Sept.    30,    1968)  75  I.  D.  329 

Approval  of  an  application  for  cancellation  of  an 
oil  and  gas  lease  covering  allotted  Indian  land 
should  be  withheld  until  a  satisfactory  adjust- 

ment has  been  made  of  a  claim  for  the  payment 

of  compensatory  royalties,   where  it  has  been  de- 
termined that  production  from  wells  on  adjacent 

lands  has  been  draining  oil  from  the  leased  land 
and  the  lessee  has  refused  to  drill  offset  wells 
to  protect  the  leasehold  from  such  drainage. 

Actual  drilling  operations  on  an  oil   and 
gas   lease ,   commenced  during  or  after  a 
period  when  a  lease  exists  only  by  reason 
of  its  commitment  to  a  productive  unit, 
are  not  a  sufficient  basis  for  Invoking 
the   two-year  extension  under  30  U.S.C. 
§   226-l(d)    (1970). 

Ashland  Oil,   Inc..  et  al..   7  IBLA  58   (Aug.  9, 
1972)  79   I.D.    532 

Approval  of  Applications  for  Cancellation  of  Oil  and  Gas 
Leases  of  Allotted  Indian  Lands  Made  By  Lessee  Against 
Whom  A  Claim  for  Unpaid  Compensatory  Royalty  Exists, 
M-36789  (Oct.    31,    1969) 

DRILLING 

An  oil  and  gas   lease  is  entitled  to  a  two-year 
extension  pursuant  to  30  U.S.C.    8   226-l(d) 
only  where  actual  drilling  operations  on  the 
leaae,   or  for  benefit  of  the  lease  under  an 

approved  unit  or  cooperative  agreement,  were 
commenced  prior  to  the  expiration  of  the 
primary  term  of  the   lease  and  were  dili- 

gently being  prosecuted  on   that   date. 

To  qualify  as  actual  drilling  operations  sufficient 
to  extend  an  oil  and  gas  lease  pursuant  to 
■sec.    4(d)  of  the  Mineral  Leasing  Act  Revision 
of  I960,    drilling  must  be  conducted  in  such  a 
way  as  to  be  a  serious  effort  which  one 
seriously  looking  for  oil  and  gas  could  be  ex- 

pected to  make  in  that  particular  area,    given 
existing  knowledge  of  geologic  and  other  factors 
normally  considered  when  drilling  for  oil  and  gas. 

Where  the  drilling  of  a  well  is  commenced  on  the 
last  day  of  the  term  of  an  existing  oil  and  gas 

lease  with  the  purpose  of  testing  a  shallow  for- 
mation where  the  possibility  of  encountering  oil 

or  gas  is  extremely  remote,    the  drilling  does 
not  serve  to  extend  the  lease. 

Where  the  drilling  of  a  well  is  commenced  near  the 
end  of  the  term  of  an  existing  oil  and  gas  lease 
with  the  purpose  of  testing  a  shallow  formation 
known  to  be  a  fresh  water  formation,    the  drilling 
will  not  serve  to  extend  the  lease. 

Hondo  Oil  and  Gas  Company,   A-30216(Jan.    11,    1965) 

Alta  Vista  Resources, 
(Feb.   27,    1973) 

Inc.,    10   IBLA  45 

EXTENSIONS 

To  qualify  as  actual  drilling  operations  sufficient 
to  extend  an  oil  and  gas  lease  pursuant  to  sec. 
4(d)  of  the  Mineral  Leasing  Act  Revision  of  I960, 
drilling  must  be  conducted  in  such  a  way  as  to  be 
a  serious  effort  which  one  seriously  looking  for 
oil  and  gas  could  be  expected  to  make  in  that 
particular  area,    given  existing  knowledge  of 
geologic  and  other  factors  normally  considered 
when  drilling  for  oil  and  gas. 

Where  the  drilling  of  a  well  is  commenced  on  the 
last  day  of  the  term  of  an  existing  oil  and  gas 
lease  with  the  purpose  of  testing  a  shallow 
formation  where  the  possibility  of  encountering 
oil  or  gas  is  extremely  remote,    the  drilling  does 
not  serve  to  extend  the  lease. 

Where  the  drilling  of  a  well  is  commenced  near 
the  end  of  the  term  of  an  existing  oil  and  gas 
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lease  with  the  purpose  of  testing  a  shallow  for- 
mation known  to  be  a  fresh  water  formation, 

the  drilling  will  not  serve  to  extend 
the  lease. 

Hondo  Oil  and  Gas  Company,   A -302 16  (Jan.   11,   1965) 

OIL  AND  GAS  LEASES— Continue 
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a  well  capable  of  production  shall  exoire  be- 
cause the  lessee  fails  to  produce  it  unless  the 

lessee  is  allowed  60  days  after  notice  to  place 
the  well  on  a  producing  status. 

E.    O.    McGlothlin,    A-30392  (Sept.    15,    1965) 

If  lands  in  an  oil  and  gas  lease  issued  prior  to 
Sept.    2,    I960,    are  designated  by  Geological 
Survey  as  being  in  a  known  geologic   structure 
of  a  producing  oil  or  gas  field  upon  the  expira- 

tion of  the  primary  term  of  the  lease  after  that 
date  and  this  is  not  refuted,    the  lease  is  en- 

titled only  to  a  two-year  extension,    provided 
proper  application  is  made,    and  may  not  be 
extended  for  the  regular  five-year  term  appli- 

cable to  leases  for  lands  not  within  the  known 

geologic  structure  of  a  producing  field. 

Where  a  noncompetitive  oil  and  gas  leasee  files  an 
informal  application  for  a  5-year  extension  and 
is  allowed  30  days  by  the  land  office  to  file  a 
formal  application  and  the  lessee  instead 
appeals  from  the  decision,    it  is  erroneous  to 
declare  the  lease  terminated  as  of  the  end  of 

its  primary  term  because  of  failure  to  file  the 
formal  application  within  the  30 -day  period 
since  the  taking  of  the  appeal  suspended  the 
land  office  decision. 

Duncan  Miller,    A-30300  (May  13,    1965) 

Where  a  noncompetitive  oil  and  gas  lease  is 
segregated  during  its  primary  term  into 
separate  leases  by  commitment  of  a  portion  of 
the  original  lease  to  a  unit  agreement,    the 
holder  of  the  nonunitized  lease  may  elect  to 
have  his  lease  extended  for  a  period  of  five 
years  upon  the  expiration  of  its  primary  term 
rather  than  to  accept  the  two-year  extension 
granted  to  the   segregated  nonunitized  lease,    but 
once  the  election  is  made  and  the  five-year  ex- 

tension is  granted  the  lessee  cannot  rescind 
the  election 

Union  Oil  Company  of  California,    A-30308 
(May  17,    1965)  72  I.  D.    217 

When  it  is  adjudged  that  an  oil  and  gas  lease 
extended  because  of  production  no  longer  is  pro- 

ducing,   the  lease  terminates  by  operation  of  law 
when  within  60  days  after  cessation  of  production, 
no  reworking  or  drilling  operations  are  begun  on 
the  lease. 

An  oil  and  gas  lease  is  properly  held  to  have  ex- 
pired when  an  application  for  a  five-year  lease 

extension  was  timely  filed  but  advance  rental 

payment  for  the  sixth  year  was  not  submitted. 

An  oil  and  gas  lessee  is  not  entitled  to  a  new  lease 
subsequent  to  the  expiration  of  his  original 
lease  because  an  oil  shale  patent  application 
filed  shortly  after  his  original  lease  commenced 
may  have  hindered  his  development  since  the 
United  States  does  not  warrant  title  to  oil  and  gas 

deposits  when  it  issues  an  oil  and  gas  lease    and 
it  assumes  no  obligation  to  defend  the  validity  of 
the  lease  against  prior  claims;  the  offer  leading 
to  the  issuance  of  the  original  lease  cannot  be 
deemed  to  have  survived  or  revived  so  as  to  fur- 

nish the  basis  for  issuing  a  new  lease. 

Duncan  Miller,    A-30451   (Nov.    17,    1965) 

An  appeal  by  an  oil  and  gas  lessee  from  a  decision 
holding  that  his  lease  is  not  entitled  to  a  two- 
year  extension  because  of  drilling  at  the  end  of 
the  lease  term  does  not  operate  to  extend  the 
term  or  suspend  the   running  of  the  lease  term 
during  the  pendency  of  the  appeal. 

Jack  P. Surke,    A-30473  (Nov.    30,    1965) 

An  applic; for  a  five-year  extension  of  an  oil 
and  gas  lease  offer  is  properly  rejected  when  it 
is  filed  subsequent  to  expiration  of  the  lease. 

Frank  L.    L,\ A-30500  (Jan.    21,    1966) 

Where  a  noncompetitive  oil  and  gas  lessee  files 
an  informal  application  for  a  5-year  extension 
and  is  allowed  30  days  by  the  land  office  to 

file  a  formal  application,   upon  the  lessee's 
subsequent  appeal  from  the  land  office  decision 
and  the  final  affirmation  of  that  decision,   the 
lessee  will  be  allowed  30  days  from  the  date 
of  such  final  affirmation  within  which  to  comply 
or  to  have  his  lease  declared  terminated. 

Duncan  Miller,   A-30547  (July  20,    1966) 
73  I.    D.211 

Where  production  from  a  lease  ceases  because  the 
well  is  no  longer  capable  of  production,    the 
lessee  is  not  entitled  to  the  benefits  of   the  pro- 

vision in  sec.    17  of  the  Mineral  Leasing  Act 
which  provides  that  no  lease  on  which  there  is 

An  oil  and  gas  lessee  who  has  filed  only  an  in- 
formal application  for  a  5-year  extension  of 

his  lease  prior  to  the  expiration  of  the  initial 
5-year  term  is  properly  required  to  file  a 



740 

OIL  AND  GAS  LEASES— Continued 

EXTENSIONS  — Continued 

formal  application  for  extension  and  to  pay  the 
rentals  due  for  the  extended  term  that  has 

elapsed. 

Duncan  Miller.  A-30669  (Nov.   8,   1966) 

An  oil  and  gas  lessee  who  has  filed  only  an 

informal  application  for  a   5-year  extension 
of  his  lease  prior  to  the  expiration  of  the 

initial  5-year  term  must  file  a  formal 
application  for  extension  and  pay  the 
rentals  due  for  the  extended  term  that  has 

elapsed. 

Duncan  Miller,    A-30690  (Nov.    16,    1966) 

Duncan  Miller,   A-30712  (Nov.    25,    1966) 

Where  lands  in  a  noncompetitive  acquired  lands 

oil  and  g^s  lease  issued  prior  to  September  2, 

1960,   are  designated  by  the  Geological  Survey 

as  being  within  the  known  geologic  structure 

of  a  producing  oil  or  gas  field  at  the  expiration 

of  the  primary  term  of  the  lease  after  that  date, 
a  lessee  who  attacks  that  determination  has  the 

burden  of  showing  that  it  is  erroneous  and,   if 

he  does  not  do  so,  he  is  entitled  only  a  2-year, 

instead  of  a  5-year,   extension  of  his  lease. 

Duncan  Miller,   A-30684  (Jan.    19,    1967) 

A  partial  assignment  of  an  oil  and  gas  lease  filed 

prior  to  the  last  month  of  the  extended  term  of 
the  lease  was  defective  when  filed  and  cannot 

serve  to  segregate  the  lease  and  effectuate  the 

2-year  extension  provided  by  section  30(a)  of 
the  Mineral  Leasing  Act  for  leases  issued  prior 

to  September  2,    1960,    regardless  of  a  clari- 
fying description  filed  during  the  last  month  of 

the  lease,  where  the  original  description  of  the 

land  assigned  failed  to  comply  with  regulation 

43  CFR  3128.  2(a)(4)  in  that  it  described  by 

subdivision,   section,   township  and  range,   land 

which  is  unsurveyed  and  which  was  described 

in  the  lease  by  metes  and  bounds  and  by  the 

probable  subdivision,    section,   township  and 
range  when  surveyed. 

Sherrill  Sue  Robert,   A-30783  (Aug.    21,    1967) 

The  post-termination  activities  of  a  lessee  who 
claims  to  have  earned  an  extension  of  an  oil 

and  gas  lease  by  diligently  prosecuting  actual 

drilling  operations  at  the  end  of  its  primary 

term  can  be  evaluated  to  determine  whether  his 

activities  on  the  last  day  of  the  lease  were 

undertaken  in  good  faith  to  carry  the  well-drill- 
ing operations  to  a  conclusion  and,  where  it  is 
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determined  that  he  was  not  proceeding  in  good 

faith,  it  is  proper  to  hold  that  the  lease  termi- 

nated as  of  the  expiration  of  the  primary  term. 

Thelma  M.   Holbrook  et  al       A-30940 

(Sept.    30,    1968)  '  75  T_  D>    32g 

A  20 -year  oil  and  gas  lease,   subject  to  an  ap- 
proved unit  agreement  at  the  expiration  of  its 

initial  term,   is  continued  in  force  and  made 
coterminous  with  the  unit  of  which  it  is  a  part, 
which  extension  supersedes  the  provision  of 

the  lease  for  successive  10 -year  renewals;  an 
application    for  a  10 -year  renewal  of  such  a 

lease  cannot,    therefore,    be  accepted,   and   a 
renewal  lease  issued  in  response  to  such  an 
application  is  a  nullity. 

Texaco  Inc. .  A-30997  (Aug.    13,   1969)    76  I.  D.  196 

The  itatutory  and  regualtory  requirements  that  there 
must  be  a  discovery  of  oil  or  gas  in  paying  quan- 

tities on  a  segregated  portion  of  a  lease  in  order 

to  qualify  another  segregated  portion  of  the  same 
lease  for  a  two-year  extension  cannot  be  con- 

strued so  as  to  require  that  in  every  instance 

there  must  be  a  fully,   completed  well  on  the  site 

which  is  physically  capable  of  producing  oil  or 

gas  in  paying  quantities  prior  to  the  date  of 

expiration. 

Joseph   I.    O'Neill.    Jr..   Mobil   Oil   Corporation. 
1    IBLA   56    (Oct.    9,    1970) 77    I.D.    181 

Where  a  lease  was  issued  prior  to  September  2,    1960, 

and  a  portion  of  the  lands  included  in  the  lease  is 

assigned  during  the  single  5-year  extension 
(formerly  allowed  under  section  17  of  the  Mineral 

Leasing  Act),    then  both  the  assigned  portion  and 

the  retained  portion  continue  in  full  force  and 

effect  for  a  minimum  period  of  two  years.     Thus 

the  2-year  extension  may  continue  the  leases  be- 

yond the  end  of  the  5-year  extension  of  the  original lease. 

An  oil  and  gas  offer  for  lands  covered  by  an  oil  and 

gas  lease  in  its  extended  term  because  of  partial 

assignments  must  be  rejected,    whether  the  exten- 
sion is  valid  or  not,    because  such  lands  are  not 

open  to  filing  until  the  cancellation  or  termination 
of  the  lease  has  been  noted  on  the  land  office 
records. 

Leslie  C.   Jonkey,    3  IBLA  280     (Sept.    30,    1971) 

For  a  lease   to  become  segregated  through  partial 
assignment  end  entitled   to  the  extension 
authorised  for  segregated   leases   a  partial 
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assignment  affecting  the  lease  must  be  filed 
while  there  la  one  month  remaining  to  the 

lease  tern;  where  the  requirements  for  fil- 
ing a  partial  assignment  of  a  noncompetitive 

lease  are  not  met  before  the  end  of  the  next 
to  the  laat  month  of  the  lease  term  the 

assignment  cannot  be  approved. 

m.  Mwnf^Hf' Robert  c-  *aaa*m- 
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Actual  drilling  operations  on  an  oil  and 
gas  lease ,  commenced  during  or  after  a 
period  when  a  lease  exists  only  by  reason 
of  its  commitment  to  a  productive  unit, 
are  not  a  sufficient  basis  for  invoking 

the  two-year  extension  under  30  U.S.C. 
§  226-l(d)  (1970). 

Ashland  Oil.  Inc.et  al. 
1972) 

7  IBLA  58  (Aug.  9, 

79  I.D.  532 

For  leases  to  become  segregated  through  assign- 
ment, and  thus  entitled  to  the  extension 

authorized  for  segregated  leases,  an  assign- 
ment must  be  filed  when  there  is  at  least 

one  lease  month  remaining  in  the  term  of  the 
lease.   A  partial  assignment  filed  during 
the  last  month  of  the  lease  term  cannot 

become  effective  to  segregate  the  lease  and 
to  entitle  the  segregated  portions  to  any 
extension. 

5  IBLA  361  (Apr.  19, John  L.  Kemmerer,  Jr. 
1972) 

Where  an  appeal  is  taken  from  a  decision  deny- 
ing an  extension  of  oil  and  gas  leases,  and 

the  period  of  the  requested  extension  has 
expired,  the  appeal  Is  moot  and  is  dismissed. 

Ashland  Oil.  Inc.  et  al.,  6  IBLA  187 

(J« 
15,  1972) 

When  it  is  adjudged  that  an  oil  and  gas  lease, 
extended  because  of  production,  no  longer  has 
any  well  capable  of  producing  oil  or  gas  In 

paying  quantities,  the  lease  terminates  by 

operation  of  law  if  within  60  days  after 
cessation  of  production,  no  reworking  or 
drilling  operations  are  begun  on  the  lease. 

Where  production  from  a  lease  ceases  
because 

the  well  is  no  longer  capable  of  production 

of  oil  or  gas  in  paying  quantitiea,  the 
lessee  is  not  entitled  to  the  benefits  of 

the  provision  in  section  17  of  the  Mineral 

Leasing  Act  which  provides  that  no  lease  on 
which  there  is  a  well  capable  of  production 

shall  expire  because  the  lessee  fails  to 
produce  it  unless  the  lessee  is  allowed  60 
days  after  notice  to  place  the  well  on  a 
producing  status. 

Max  Baraah,  Marvin  J.  Sonosky.  William  R. 
Noble,  Joseph  T.  King,  6  IBLA  179  (June  15, 
1972) 

An  oil  and  gas  lease  which  has  been  extended 

and  has  vitality  only  by  reason  of  its  in- 
clusion in  a  producing  unit  is  not  within 

its  "primary  term"  within  the  ambit  of 
30  U.S.C.  S  226-l(d)  (1970). 

"Primary  term"  in  that  context  Includes  all 
definite  and  finite  periods  of  extension 
fixed  by  law.   It  does  not  include  any 
period  of  time  whose  termination  depends 
upon  the  occurrence  or  nonoccurrence  of 
a  contingency,  e.g. .  the  cessation  or 
continuation  of  production. 

A  20-year  oil  and  gas  lease  which  has  been  renewed 
for  successive  10-year  periods,  and  which  at  the 
time  of  expiration  of  a  10-year  period  is  committed 

to  an  approved  unit  plan  of  development,  Is  not  en- 
titled to  another  10-year  renewal. 

Anne  Burnett  Tandy,  et  al.,  7  IBLA  356  (Sept.  28,  1972) 

A  lease  upon  which  production  is  obtained 
while  it  is  within  any  fixed  term  of 

years  does  not,  by  reason  of  that  fact, 
become  a  lease  for  the  life  of  production, 
but  remains  a  lease  for  a  fixed  term  of 

years  until  the  end  of  that  fixed  term. 

Commitment  to  a  unit  agreement  of  a  portion 
of  a  lease  on  which  there  is  production, 
during  the  fixed  term  of  the  lease,  will 
not  extend  the  uncommitted,  nonproducing 

segregated  lease  beyond  the  fixed  term 
of  years  for  the  original  lease  or  two 

years  from  the  date  of  commitment,  which- 
ever is  longer. 

The  segregated  lease  embracing  nonproducing 
lands  uncommitted  to  a.  approved  unit 
agreement  will  continue  for  the  fixed 
term  of  the  original  lease  or  for  two 

years  from  date  of  segregation,  which- 
ever is  the  longer. 

United  States  Smelting  Refining  &  Mining 

Company .  8  IBLA  354  (Dec.  11,  1972) 

Where  the  lessee  of  an  oil  and  gas  lease  seeks 

a  two-year  extension  based  upon  a  coopera- 
tive agreement  under  regulation  43  CFR 

3107.2-3,  the  agreement  must  have  been 
approved  and  drilling  operations  must  have 

been  commenced  prior  to  the  end  of  the  pri- 
mary term. 

Duncan  Miller,  10  IBLA  4  (Feb.  20,  1973) 

An  oil  and  gas  lease  is  entitled  to  a  two-year 
extension  pursuant  to  30  U.S.C.  I  226-l(d) 
only  where  actual  drilling  operations  on  the 
lease,  or  for  benefit  of  the  lease  under  an 

approved  unit  or  cooperative  agreement,  were 
commenced  prior  to  the  expiration  of  the 

primary  term  of  the  lease  and  were  dili- 
gently being  prosecuted  on  that  date. 

Oil  and  gas  leases  extended  beyond  their  statu- 
torv  fixed  terms  by  reason  of  production  of 
oil  or  gas  in  paying  quantities  under  a 
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unit    agreement    to  which    they  were   committed 

are   no    longer  within   their   "primary    term" 
as    contemplated  by    30   U.S.C.    §   226-l(d). 

Alta   Vista   Resources,    Inc.,    10    IBLA  45 

(Feh.    27,  "1973) 

An  oil   and   gas   lease  may   be  extended  only    in 
accord  with  the  provisions  of  the  Mineral  Leasing 
Act   of    February   25,    1920,   as   amended,    30  U.S.C. 
§§   181  et.  sea..    (1970). 

Duncan  Miller,    12   IBLA  201    (July   17,    1973) 

When  an  oil   and  gas   lease,   extended  beyond  the 
primary  term  because  of  production,   no  longer 
has   n  well  capable  of  producing  oil  or  gas   in 
paying  quantities,    the   lease   terminates  by 
operation  of  law  if  within  60  days  after 
cessation  of  production,   no  reworking  or 
drilling  operations   are  begun  on  the  lease. 

Rio  Blanco  Natural  Gas   Co. 
(July  15,   1974) 

16   IBLA  243 

FIRST  QUALIFIED  APPLICANT 

The  first  qualified  applicant  for  an  oil  and  gas  lease 
acquires  no  vested  right  to  have  a  lease  issued 
to  him  but  only  a  right  to  be  preferred  over  other 
applicants  if  a  lease  is  to  be  issued  and  his  offer 
may  be  rejected  if  it  is  determined  that  a 
previously  terminated  lease  including  the  land 
sought  for  leasing  should  be  reinstated  under 
sec.    31(c)  of  the  Mineral  Leasing  Act. 

R.   A.    Keans,   A-30183  (Feb.    16,    1965) 

Where  an  oil  and  gas  lease  offer  is  rejected  as  de- 
fective but  the  joint  offerors  are  informed  that  they 

can  file  a  new  offer  without  loss  of  priority  or 

appeal  and  they  elect  to  file  a  new  offer,    the  new 
offer  is  subordinate  in  priority  to  an  intervening 
offer  filed  after  their  original  offer  was  filed  in 
the  absence  of  any  regulation  or  other  authority 
permitting  the  new  offer  to  be  filed  without  loss 
of  priority. 

Raymond  J.    Hansen,  A-301 79  (Mar.    5,    1965) 

A  protest  filed  by  an  oil  and  gas  lease  offeror 
against  the  issuance  of  a  lease  to  any  offeror  re- 

ceiving a  higher  priority  than  his  in  a  drawing  of 
simultaneously  filed  offers  which  charges  only 

that  there  is  widespread  use  of  "straw  applicants" 
and  agents  in  the  filing  of  oil  and  gas  lease  offers 
without  specifying  the  violation  of  any  regulation 
or  identifying  any  violator  is  properly  dismissed. 

Duncan  Miller,    A-30364  (May  12,    1965) 
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A  protest  by  a  junior  offeror  in  a  drawing  of 

simultaneously  filed  oil  and  gas  lease  offers 
which  charges  disqualification  of  a  senior 
offeror  solely  because  the  spouse  of  the  senior 
offeror  also  filed  an  offer  in  the  same  drawing 
is  properly  dismissed  in  the  absence  of  any  proof 
that  either  spouse  was  not  acting  in  his  own  behalf. 

Samuel  W.    Mcintosh,    A-30242  (Aug.    6,    1965) 

Procedures  and  requirements  established  in  a 
published  notice  of  availability  of  lands  in 
Alaska  for  simultaneous  filings  of  oil  and  gas 
lease  offers  (30  F.  R.   899,    Jan.   28,    1965), 

are  mandatory  and  compliance  with  them  con- 
stitutes compliance  with  the  regulations. 

Protests  to  such  notice  and   requirements  are 

properly  dismissed. 

John  J.    King,    Dorothy  W.    King,    Fai  rbanks 
034577  (Oct.   26,    1965) 

Where  an  oil  and  gas  lease  offer  is  rejected  as  de- 
fective but  the  joint  offerors  are  informed  that 

they  can  file  a  new  offer  without  loss  of  priority 
or  appeal  and  they  elect  to  file  a  new  offer,    the 
new  offer  is  subordinate  in  priority  to  an  inter- 

vening offer  filed  after  their  original  offer  was 
filed  in  the  absence  of  any  regulation  or  other 
authority  permitting  the  new  offer  to  be  filed 
without  loss  of  priority. 

Natalie  Z.   Shell  et  al.  ,    A-30486  (Dec.    29,    1965) 

If  an  offeror's  drawing  card  is  not  the  winner  at  a 
drawing  held  under  43  CFR  3123.9(c)  to  deter- 

mine who  shall  be  awarded  an  oil  and  gas  lease 
for  lands  formerly  within  a  lease,  his  offer  will 
be  rejected  and  cannot  be  considered  further  in 
the  event  the  winner  is  not  qualified  since  that 
regulation  provides  that  in  that  event  the  lands 
will  be  included  in  the  next  simultaneous  filing 
drawing  procedure. 

A  protest  against  the  winning  oil  and  gas  lease 
offer  in  a  simultaneous  filing  procedure  under 
43  CFR  3123.9(c)  must  be  dismissed  when  the 
only  reason  for  challenging  the  offer  is  that 
the  offeror  did  not  make  the  statement  as  to 

whether  there  are  settlers  on  unsurveyed  lands 
required  by  43  CFR  3120.6,   when  it  is  doubtful 
that  the  lands  can  be  considered  as  unsurveyed 
lands  within  the  meaning  of  the   requirement  of 
that  regulation,   or  that  the  regulation  has  any 
applicability  to  offers  filed  under  43  CFR 3123.9(c). 

John  J.    King,    A-30472  (Feb.    28,    1966) 

An  oil  and  gas  lease  offer,  acceptable  when  it 
was  filed  prior  to  the  act  of  Sept.  2,  1960, 
will  not  be  considered  as  having  lost  its 
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priority  of  filing,    even  though  a  lease  could 
not  be  issued  under  its  terms  after  that  act 
changed  the  terms  and  conditions  under  which 
leases  could  issue,    unless  and  until  the 
offeror  fails  to  consent  to  an  amendment  of 
lease  terms   required  by  notice  from  the  land 
office;  an     offeror  who  timely  filed  a  consent 
under  protest  and  then  challenged  the  require- 

ment of  consenting  to  changes  in  the  lease  te  rms 
in  appeals  in  this  Department  and  then  in  court 
before  filing  an  unqualified  consent  preserved 
by  her  actions  the  priority  of  her  offer. 

Richard  M.    Ferguson,    A-30493  (Mar.    14,    1966) 

The  regulations  requiring  an  agent  of  an  offeror 
for  an  oil  and  gas  lease  to  accompany  the 

offer  with  evidence  of  the  agent's  authority  to 
sign  the  offer  in  behalf  of  the  offeror  will  not 
be  applied  to  reject  offers  filed  in  the  name  of 
a  person  who  is  indicated  in  a  supplemental 
statement  to  the  offer  to  be  acting  as  an  agent 
for  another  person  who  has  100%  interest  in  the 
lease  and  offer  and  is  designated  as  a  party  in 
interest  on  the  offer  form,  where  the  language 
of  the  regulations  does  not  clearly  require  such 
evidence  when  the  offer  is  in  the  name  of  the 

agent  as  the  offeror  and  signed  by  him  as  of- 
feror.   Also,  the  agent  will  not  be  deemed  un- 

qualified to  obtain  a  lease  in  his  own  name  sim- 
ply because  another  person  is  to  obtain  100% 

interest  in  the  lease  and  the  other  person's 
interest  in  the  lease  and  offer  is  revealed.  In 
the  absence  of  clear  regulatory  provisions 
prohibiting  such  a  practice. 

A.   M.  Shaffer  et  al. ,  Betty  B.  Shaffer. 
A-30561,  A-30563  (Oct.   7,   1966)    73  I.   D.    293 
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the  application  did  not  comply  with  the  regula- 

tions as  to  land  description  is  not  a  proper 
basis  for  depriving  the  first  qualified  applicant 

of  his  statutory  preference  right -and  for  can- 
celing a  lease  issued  to  him. 

Where  an  oil  and  gas  lease  is  improperly  issued 
as  to  certain  land  and  therefore  subject  to  can- 

cellation in  part  but  an  assignment  of  an  un- 
divided interest  in  the  lease  as  to  the  land  has 

been  approved,    the  junior  applicant,   who  is 
determined  to  be  the  first  qualified  applicant, 
is  entitled  to  a  lease  of  the  part  subject  to  can- 

cellation only  if  the  assignment  has  not  been 
made  to  a  bona  fide  purchaser,   for  under  the 
bona  fide  purchaser  provisions  of  section  27 
of  the  Mineral  Leasing  Act  the  undivided  in- 

terest of  the  assignee,    if  he  is  determined  to 
be  a  bona  fide  purchaser,   is  not  subject  to 
cancellation,   and  the  underlying  lease,   the 
unassigned  interest  that  is  subject  to  cancella- 

tion,  must  be  sold  by  competitive  bidding. 

Duncan  Miller,   A-30600  (Dec.    1,    1966) 

The  description  in  an  acquired  lands  oil  and  gas 
lease  offer  of  a  parcel  of  land  in  a  surveyed 

section  as  the  "E3/4  of  SE1/4NW1/4"  of  the 
section  is  defective,  and  a  lease  issued  pur- 

suant to  the  offer  must  be  canceled  as  to  that 
parcel  where  a  junior  offer  properly  describes 
the  land  in  conformity  with  the  rules  of  the 
public  land  survey  system  as  the  El/ 2SE1/4NW1/4 
and  E1/2W1/2SE1/4NW1/4. 

Jacob  X.   Wasserman,  A-30802  (Nov.    22.    1967) 74  I.  D.   392 

Oil  and  gas  leases  are  subject  to  cancellation  after 
issuance  upon  the  finding  that  the  offeror,  a  re- 

ligious corporation  sole,  is  without  statutory 
power  to  hold  property  for  the  purpose  of  ob- 

taining revenue  or  profit  and  is  therefore  unqual- 
ified to  acquire  oil  and  gas  leases. 

Atlantic  Refining  Company,   A-30597,   A-30619 
(Nov.    1,   1966) 

Where  the  courts  have  sustained  the  Department 
in  holding  that  one  who  filed  an  offer  after  a 
simultaneous  filing  period  is  not  entitled  to  be 
considered  as  the  first  qualified  applicant 
following  vitiation  of  the  drawing  held  for  the 
simultaneously-filed  offers,  one  who  filed  an 
offer  after  him  stands  in  the  same  position 
and  is  not  entitled  to  be  considered  the  first 
qualified  applicant. 

One  who  files  a  defective  offer  for  an  oil  and 

gas  lease  cannot  claim  any  rights  based  upon 
an  earlier  application  for  the  same  land  when 
he  has  been  determined  to  have  no  rightp 
under  the  earlier  application. 

Duncan  Miller,    A-30663  (Nov.    22,    1966) 

Where  an  oil  and  gas  lease  application  for  ac- 
quired land  is  filed  prior  to  the  issuance  of 

any  regulations  pertaining  to  the  leasing  of 
minerals  in  acquired  lands,   an  allegation  that 

John  J.    King.  A-30856  (Dec.    13.    1! 

An  offer  filed  at  a  time  when  the  land  described  is 
open  to  filing  after  a  simultaneous  filing 
period  has  ended  is  not  to  be  rejected  because 
it  is  determined  that  the  drawing  was  improper- 

ly conducted  and  a  new  drawing  is  to  be  held 
open  to  all  without  limitation,   but  the  offer 
will  earn  priority  only  after  that  of  the  offers 
participating  in  the  new  drawing. 

Duncan  Miller,  A-30891  (Mar.    5,    1968) 
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A  noncompetitive  offer  to  lease  for  oil  and  gas  is 

proporly  rejected  where  the  land  sought  has 
been  included  in  an  oil  and  gas  lease  Issued  in 

response  to  a  proper  application  filed  earlier 
in  time. 

Duncan  Miller.  1  IBLA  174  (Dec.  21,  1970) 

An  oil  and  gas  lease  offer  is  properly  rejected 

where  the  offeror  is  acting  as  a  trustee  and  the 

entry  card  offer  is  not  accompanied  by  the  state- 
ments required  by  the  pertinent  regulation. 

Lyle  Quintana  Johnson  et  al.  ,  1  IBLA  24  5 

(Jan.  28.  1971) 

The  description  In  an  acquired  lands  oil 

and  gas  lease  offer  of  a  parcel  of  un- 
surveyed  land  without  metes  and  bounds 
showing  courses  and  distances  between 
successive  angle  points  and  a  tie  by 
course  and  distance  to  a  nearby  official 
survey  corner  is  defective,  and  a  lease 
issued  pursuant  to  the  offer  must  be 
canceled  where  a  Junior  offer  properly 
describes  the  land  in  conformity  with 
the  regulations. 

Arthur  E.  Helnhart.  Irwin  Rubens teln,  Appel- 
lants. Bruce  Anderson.  Appellee,  f>  IBLA  39 

(May  12,  1912) 

A  simultaneously  filed  oil  and  gas  lease 
offer  which  gain  priority  at  a  public 
drawing  is  properly  reacted  in  its 
entirety  when  it  is  discovered  that 
the  offer  was  jointly  made  by  two 
persons,  one  of  whom  is  an  employee 
of  the  Department  of  the  Interior  who 

is  prohibited  from  voluntarily  ac- 
quiring any  interest  in  the  lands  or 

resources  administered  by  the  Bureau 
of  Land  Management,  and  although  the 
other  Joint  offeror  is  apparently  a 

qualified  individual,  that  fact  can- 
not operate  either  to  validate  the 

offer  as  presented  or  to  require 
that  it  be  divided  so  as  to  separate 
the  interest  of  the  qualified  indi- 

vidual from  that  of  the  unqualified 
individual. 

Carmen  M.  Luna,  6  IBLA  176  (June  15,  1972) 

Oil  and  gas  lease  offers  are  properly  rejected 
when  each  offer  shows  on  its  face  that  there 

are  two  offerors  with  20  percent  and  80  per- 
cent interests  respectively,  but  one  of  the 

offerors  cannot  be  identified  from  the  face 

of  the  offer  form  because  his  name  is  repre- 
sented only  by  an  illegible  signature.   An 

offeror  whose  identity  cannot  be  established 
from  the  face  of  the  offer  cannot  be  regarded 
as  the  first  qualified  applicant  for  a  lease, 
and  such  an  offer  earns  no  priority  from  the 
time  of  its  filing.   However,  the  offer(s) 
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may  be  considered  as  being  cured  and  having 
priority  from  the  time  that  a  supplemental 
statement  is  submitted,  signed  by  the  offeror 
and  the  other  interested  party,  properly  iden- 

tifying him. 

R.  C.  Bailey,  et  al..  7  IBLA  266  (Sept.  19,  1972) 

Oil  and  gas  offers  are  properly  rejected  when 
each  offer  shows  on  its  face  that  there  are 
two  offerors  with  20  percent  and  80  percent 
interests  respectively,  but  one  of  the 
offerors  cannot  be  identified  from  the  face 

of  the  offer  form  because  his  name  is  repre- 
sented only  by  an  illegible  signature.   An 

offeror  whose  identity  cannot  be  established 

from  the  face  of  the  offer  cannot  be  regarded 
as  the  first  qualified  applicant  for  a  lease, 
and  such  an  offer  earns  no  priority  from  the 
time  of  its  filing.   However,  the  offer  may 
be  considered  as  being  cured  and  having 
priority  from  the  time  that  a  supplemental 
statement  is  submitted,  signed  by  the  offeror 
and  the  other  interested  party,  properly 
identifying  him. 

Helen  S.  Bailey.  8  IBLA  145  (Nov.  15,  1972) 

Oil  and  gas  lease  offers  are  properly 

rejected  when  each  offer  shows  on  its 
face  that  there  are  four  offerors,  each 
with  a  25  percent  interest,  but  three 
of  the  offerors  cannot  be  identified 
from  the  face  of  the  offer  form  because 

their  names  are  represented  only  by  an 

illegible  signature.  An  offeror  whose 

identity  cannot  be  established  from  the 
face  of  the  offer  cannot  be  regarded  as 
the  first  qualified  applicant  for  a  lease, 
and  such  an  over-the-counter  offer  earns 
no  priority  from  the  time  of  its  filing. 
However,  in  such  over-the-counter  offers, 
the  defect  may  be  considered  as  being 
cured  and  the  offer  having  priority  from 

the  time  that  a  supplemental  statement  is 
submitted,  signed  by  the  offerors,  properly 
identifying  each. 

James  D.  Johnson,  et  al. 

(Dec.  11,  1972) 
8  IBLA  348 

Oil    and   gas    lease  offers    are   properly 
rejected  when  each   offer   shows   on   its 
face    that    there    are   two   offerors  with 
20   percent    and    80   percent   interests 
respectively,   but    one  of   the  offerors 
cannot   be   identified    from   the   face   of 
the  offer    form  because  his   name    is 

represented   only    by    an    illegible   signa- 
ture.     An   offeror  whose    identity    cannot 

be  established    from   the   face   of   the  offer 
cannut   be    regarded   as    the    first  qualified 
applicant    for   a    lease,    and   such    an   offer 
earns    no    priority    from   the    time   of    its 
filing.      However,    the   offers    may   be   con- 

sidered   as    being    cured    and   having   priority 
from    the    time    that    a   supplemental   statement 
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is  submitted,  signed  by  the  offeror  and 

the  other  interested  party,  properly  iden- 
tity ing  him. 

William  D.  Sexton   et  al . ,  9  IBLA  316  (Feb.  13,  1973) 

The  Government  has  no  duty  to  contact  the  co- 
offeror  of  an  offer  to  lease  and  thereby 

discover  the  identity  of  the  other  offeror 

whose  signature  on  the  offer  is  unreadable. 

I.  Carpenter ■t  al.,  9  IBLA  380  (Feb.  15, 
1973) 

Oil  and  gas  offers  are  properly  reiected 
when  one  of  the  offerors  cannot  be  iden- 

tified from  the  face  of  the  offer  form 

because  his  name  is  represented  only  by 
an  illegible  signature,  and  at  the  time 
curative  material  is  filed  to  remedy 
the  defect,  the  lands  have  been  withdrawn. 

Donald  Burnett   et  al  .  ,  10  IBLA  76  (Mar.  5,  1973) 

An  oil  and  gas  lease  offer  is  properly  rejected 
where  the  fifth  copy  of  the  offer  form  bears 
the  typewritten  name  of  the  offeror  but  does 
not  bear  the  handwritten  signature,  as  do 

the  other  four  copies.   The  applicable  regula-r 
tion,  43  CFR  3111.1-l(a),  requires  that  each 
form  or  copy  be  signed. 

Duncan  Miller,  10  IBLA  208  (Apr.  2,  1973) 

The  description  in  an  acquired  lands  oil  and 
gas  lease  offer  of  a  parcel  of  unsurveyed 
land  without  metes  and  bounds  showing  courses 
and  distances  between  successive  angle  points 
and  a  tie  by  course  and  distance  to  a  nearby 
official  survey  corner  is  defective,  and  a 
lease  issued  pursuant  to  the  offer  must  be 

canceled  where  a  junior  offer  properly  describes 
the  land  in  conformity  with  the  regulations. 

A  relinquishment  of  a  protest,  filed  by  a 
junior  offeror  against  a  senior  offer,  does 
not  operate  as  a  relinquishment  of  the  junior 
offer  and  if  the  senior  offeror  is  found  not 

to  be  the  first  qualified  offeror,  the  junior 
application  should  be  considered  on  its  merits. 

Arthur  E.  Melnhart,  Irwin  Rubenstein.  Appellants, 
Homer  Lynn.  Appellee,  11  IBLA  129  (June  7,  1973) 

OIL  AND  GAS  LEASES— Cont  inued 

FIRST  QUALIFIED  APPLICANT — Continued 

as  che  first  qualified  applicant  for  a  lease, 
and  such  an  offer  earns  no  priority  from  the 
;lroe  of  its  filing. 

Earnest  G.  and  Dora  A.  Carter,  C.  Burglln; 
Michael  F.  Scanlan,  C.  Burglin,  12  IBLA  181 
(July  6,  1973) 

If  an  oil  and  gas  lease  is  to  be  Issued  for  a 
particular  tract,  it  must  be  issued  to  the  first 
qualified  applicant.   However,  the  Department 

has  plenary  authority  to  refuse  to  issue  any 
lease  and  an  offeror  for  such  a  lease  acquires 
no  rights  as  against  the  Government. 

Duncan  Miller.  12  IBLA  206  (July  17,  1973) 

Oil  and  gas  lease  offers  must  be  considered  incom- 
plete when  each  offer  shows  on  its  face  that  there 

are  two  offerors  with  20  percent  and  80  percent 
interests  respectively,  but  one  of  the  offerors 
cannot  be  identified  from  the  face  of  the  offer 

form  because  his  name  is  represented  only  by  an 

illegible  signature.   An  offeror  whose  identify 
cannot  be  established  from  the  face  of  the  offer 

cannot  be  regarded  as  the  first  qualified  appli- 
cant for  a  lease,  and  such  an  offer  has  no  priority 

from  the  time  of  its  filing.   However,  the 

offers  may.be  considered  as  being  cured  and  having 

priority  from  the  time  that  a  supplemental  state- 
ment is  submitted,  signed  by  the  offeror  and  the 

other  interested  party,  properly  identifying  him. 

Kenneth  E.  Sites  and  C.  Burglln.  13  IBLA  276 (Oct.  24,  197$) 

FUTURE  AND  FRACTIONAL  INTEREST  LEASES 

A  noncompetitive  lease  for  a  future  interest  is  im- 
properly issued  to  owners  of  the  present  mineral 

rights  when  those  owners  have  transferred  the 
ownership  of  the  present  operating  rights  in  the 
lands  to  another  party,    but  the  lease  will  be 
allowed  to  stand  when  it  does  not  appear  that 
there  are  any  conflicting  rights  to  the  lease  which 
would  be  adversely  affected. 

Mrs.    Laurel  D.    Barry  et  al.  ,    A-30431   (Dec.   17,   1965) 

Oil   and   gas    lease   offers    are   properly    rejected 
when  each   offer  shows   on   its    face   that    there 
are   two  offerors  with   20  percent   and  80   per- 

cent  interests   respectively,    but    one   of   the 
offerors    cannot  be   identified    from  the    face 
of  the  offer   form  because   his   name   is    repre- 

sented only  by   an   illegible   signature.      An 
offeror  whose   identity   cannot  be   established 
from  the    face   of   the  offer   cannot   be    regarded 

Where  applications   for  future   interest  oil   and  gas 
leases    filed  more   than  one   year    prior    to   the  date 
of  vesting    in   the  United   States  of    the   present 

possessory   interest   in   the  minerals  are  not  ac- 
companied  by  a   showing   as    to    the   citizensnip  of 

the  applicants,    but   such   showing    is    later   made, 

the  applicants  are  otherwise   qualified    to   re- 
ceive  such   leases,    the   omission  does   not   violate 

a  statutory  provision,   no   third  party  rights  are 
Involved,    and   acceDtance   of    the   supplemental 
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allowing  will  not   unduly    Interfere  with    the  orderly 
conduct   of  business,    the  date  of    the  applications 
will   remain  that  on  which   they  were   first 
filed. 

Prank  B.    Balrd,   Jr.    et   al.,    2   IBLA  51 
(Mar.    8,    1971) 

Where   the  mineral   interest  of   the   United 
States   in   lands   described   in  a  noncom- 

petitive oil  and   gas   lease  offer   for 
acquired   lands   proves    to  be   larger  or 
smaller   than   the   interest   stated,    the 
rentals   payable  by   the   lessee  shall  be 
increased   or  decreased  proportionately. 
If   the   federal  mineral   interest    is 
larger   than  the  stated   interest    and   the 
advance   rental   is   deficient  by   more    than 
10  percent,    the   lease  will  not   issue. 
However,    if   the  deficiency    is   remedied 
by  payment  of   the   additional    rental   and 
no  offers   are   filed   in   the   interim,    the 
offer  earns   priority   from   the   date   the 
deficiency  is   remedied. 

Irwin  Rubenstein,    3  IBLA  250      (Sept.    21,    1971) 

Where   an  applicant   for  a  future   interest 
oil   and  gas    lease  of  acquired   lands  has 
interests   only   in  the  land  below  1,000 
feet  below  the  surface,   it  does  not  own 
or  control   all   or  substantially   all  of 
the  present  operating  rights  to  the 
minerals   in  the  land:   if  it  seeks  only 
a   lease   for  the  zone  below   1,000   feet, 
it   is   reauesting  a   lease  of  a  horizontal 
zone,  which   is   granted,   if  at   all,   only 
where   the  need  for  it  is   clear  and  con- 

vincing;   in  either   case  its   offer   for  a 
future   interest   l^ase  must  be  rejected. 

Placid  Oil  Company,  9  IBLA  384  (Feb.  16,  1973) 
80  I.D.  212 
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however,  if  the  offeror  submits  his  statement  of 
operating  rights  with  his  appeal,  the  defect 
may  be  considered  cured  with  priority  of  filing 
as  of  that  time. 

James  H.  Scott.  18  IBLA  55  (Nov.  19,  1974) 

In  accordance  with  the  policy  established  by 

43  CFR  3130.4-4,  the  Department  ordinarily 
issues  oil  and  gas  leases  only  to  offerors 
who,  upon  issuance  of  the  lease,  will  own 
at  least  50  percent  of  the  operating  rights 
of  a  lease.   Neither  loss  of  receipt  of 
rental  by  the  government,  nor  purported 
inapplicability  of  the  policy  because  the 
lands  in  the  lease  offer  are  in  Oklahoma, 

justify  making  an  exception  to  the  policy 
in  the  regulation. 

Jerry  Chambers,  18  IBLA (Nov.  26,  1974) 

KNOWN  GEOLOGICAL  STRUCTURE 

If  lands  in  an  oil  and  gas  lease  issued  prior  to 
Sept.   2,    I960,   are  designated  by  Geological 
Survey  as  being  in  a  known  geologic  structure  of 

a  producing  oil  and  gas  field  upon  the  expiration 
of  the  primary  term  of  the  lease  after  that  date  and 
this  is  not  refuted,    the  lease  is  entitled  only  to  a 
two-year  extension,   provided  proper  application 
is  made,    and  may  not  be  extended  for  the  regular 
five-year  term  applicable  to  leases  for  lands  not 
within  the  known  geologic  structure  of  a  producing 
field. 

One  who  attacks  a  determination  by  the  Geological 
Survey  that  lands  are  situated  within  the  known 
geologic  structure  of  a  producing  oil  or  gas 
field  has  the  burden  of  showing  that  the  deter- 

mination is  in  error  and  the  determination  will 
not  be  disturbed  in  the  absence  of  a  clear  and 
definite  showing. 

Where  the  United  States  owns  100  percent  of  the 
gas  and   50  percent  of   the  oil   in  a  tract  of 
acquired  land,   rental  for  an  oil  and  gas   lease 
on  such  land  will  be  based  on  the  larger  frac- 

tional  interest  owned  by   the  United  States, 
and  not  on  an  average  of   the  separate  frac- 

tional Interests. 

Duncan  Miller,   17   IBLA  123   (Sept.    12,    1974) 

81  I.D.    530 

An  acquired  lands  lease  offer  for   land   in  which 
the  United  States  owns  only  a  fractional  mineral 
interest   is  defective  and   subject   to  rejection 
when  the  applicant  fails   to  accompany  his  offer 
with  the   statement  required  by   the  regulations 
showing   the  extent  of  his  ownership  of  operat- 

ing rights   to   the  fractional  mineral  interest 
not  owned  by  the  United  States.      Under   the  regu- 

lar or  "over-the-counter"   filing  procedure, 

Duncan  Miller,    A-30300  (May  13,    1965) 

Lands  made  available  for  competitive  oil  and  gas 
leasing  in  Alaska  pursuant  to  Public  Land  Order 
No.    1965  include  only  lands  within  a  two-mile 
buffer  zone  between  Naval  Petroleum  Reserve 
No.    4  which  are  leaseable  under  Public  Land 
Order  No.    1621   and  which  are  within  the  known 

geologic  structure  of  the  Gubik  gas  field,    and 
do  not  include  other  lands  within  the  buffer  zone 
not  within  that  known  geologic  structure. 

John  J.    King,    A-30413,    A-30463  (Dec.   16,  1965) 

Where  an  oil  and  gas  lessee  is  required  to  pay 
increased  rental  and  to  furnish  a  lease  bond 
for  the  reason  that  the  leased  land  has  been 
determined  by  the  Geological  Survey  to  be 
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situated  within  the  kn<_>wn  geologic  structure 

of  a  producing  oil  or  gas  field,  the  lessee's 
mere  assertion  that  the  determination  is 
erroneous  because  of  a  dry  hole  on  a  nearby 

section,  without  further  details,   is  insuffi- 
cient to  warrant  a  change  in  the  Survey's 

determination. 

Duncan  Miller,   A-30628  (Nov.    16,    1966) 

field  has  the  burden  of  showing  that  the  deter- 
mination is  in  error  and  the  determination  will 

not  be  disturbed  in  the  absence  of  a  clear  and 
definite  showing. 

All  lands  determined  by  a  finding  of  the  Geological 
Survey  to  be  within  the  known  geologic  structure 
of  a  producing  oil  or  gas  field  may  only  be  leased 
to  the  public  through  competitive  bidding. 

Where  lands  in  a  noncompetitive  acquired  lands 
oil  and  gas  lease  issued  prior  to  September  2, 
1060,   are  designated  by  the  Geological  Survey 
as  being  within  the  known  geologic  structure 

of  a  producing  oil' or  gas  field  at  the  expiration 
of  the  primary  term  of  the  lease  after  that  date, 
a  lessee  who  attacks  that  determination  has  the 
burden  of  showing  that  it  is  erroneous  and,  if 
he  does  not  do  so,  he  is  entitled  only  a  2  -year, 
instead  of  a  5-year,   extension  of  his  lease. 

Duncan  Miller.    2   IBLA  254    (May    10,    1971) 

Land  which  la  within  a  known  geologic  struc- 
ture of  a  producing  oil  or  gas  field  may 

not  be  leased  noncompetitively  for  oil  or 
gas  under  the  Mineral  Leasing  Act,  even 
though  an  offer  was  filed  before  the  land 
was  considered  to  be  within  the  structure, 
and   the  offer  must  be   rejected   for   thla 

Duncan  Miller,  A-30684  (Jan.    19,    1967) 

Land  which  becomes  within  the  known  geological 
structure  of  a  producing  oil  or  gas  field  before 
the  actual  issuance  of  a  lease,    even  though  it 
was  not  within  such  a  structure  at  the  time 

when  the  offer  for  the  lease  was  filed,    may 
not  be  leased  noncompetitively. 

Isst of  Noncompetitive  Oil and  Gas  Leases 

On  Lands  Within  the  Geologic  Structures  of  Pro- 
ducing Oil  or  Gas  Fields,    M-36686  (Sept.    5,    1967) 

74  I.  D.    285 

Where   the  Ceological   Survey  has   determined 
that   a   tract   of    land   is    in  an  area  which 
Is   considered    to  be   favorable    for   gas    pro- 

duction and  has   declared   the    tract    to  be 
within  a  known   geologic  structure   of   a 
producing  oil   or   gas    field,    and  where   an 
appellant   does   not   furnish   any   evidence 
to  demonstrate    that    this   determination   is 
erroneous,    the   lands   may   not  be   leased  non- 

competitively   for   oil  or   gas   under    the 
Mineral   Leasing  Act. 

F.   William  Johnson,   Jr.,    3  IBLA  232 
(Sept.    10,    1971) 

Where  the  Geological  Survey  has  determined  that 
a  tract  of  land  is  in  an  area  which  is  consider- 

ed to  be  favorable  for  gas  production  and  has 
declared  the  tract  to  be  within  a  known  geolog- 

ical structure  of  a  producing  oil  or  gas  field, 
and  an  appellant  has  failed  to  submit  sufficient 

information  to  justify  any  change  in  this  deter- 
mination, the  lands  may  not  be  leased  non- 

competitively for  oil  or  gas  under  the  Mineral 
Leasing  Act. 

Land  which  becomes  within  a  known  geological 
structure  of  a  producing  oil  or  gas  field  may 
not  be  leased  noncompetitively  for  oil  or  gas 
under  the  Mineral  Leasing  Act  even  though  an 
offer  for  the  land  was  filed  before  the  land  was 
considered  to  be  within  the  structure,   and  the 
offer  must  be  rejected  for  this  reason. 

Andrea  R.   Greyber,   A-31040  (Dec.    19,    1969) 

One  who  attacks  a  determination  by  the  Geological 
Survey  that  lands  are  situated  within  the  known 
geologic  structure  of  a  producing  oil  or  gas 

Noncompetitive   offers    to   lease  certain    lands 
for  oil   and   gas   must   be   rejected  where 
after   the   filing   of    the   offers    the   land    is 
determined   to  be  within    the   known   geologic 
Structure   of   a   producing   oil  or   gas    field, 
even   though   such  offers   may  have  been 
conditionally   accepted  prior   to   the   inclusion 
of   land  within   the    limits   of    the    geologic 
structure. 

James  W.  McDade,    3   IBLA  226      (Sept.    10,   1971) 

The  Geological   Survey's   definition  of    the 
known  geologic  structure  of  a  producing 
oil   or  gas   field  will  not  be  disturbed   in 
the  absence  of   a  clear   and  definite   showing 
that   it  was   improperly  made. 

The  practice  of   placing  all  of  a  smallest   legal 
subdivision   into   the   known   geologic   structure 
of  a  producing  oil   and  gas   field  when  any 
part  of   it   is   determined   to  be  within  one 
is  administratively   sound  and  will  be  con- 

tinued . 

Charles  J.    Bablngton  and  Joe  S.    Sheldon,   Jr. 
4  IBLA  43    (Oct.    29,    1971) 
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"Known  geologic  structure."  The  term  "known 
geologic  structure  of  a  producing  oil  or 

gas  field,"  as  used  in  43  CFR  §  3125.1(b) 
(1970),  now  43  CFR  3103.3-2(b)  (1971)  has 
been  defined  as  the  trap,  whether  structural 
or  stratigraphic,  in  which  an  accumulation 
of  oil  and  gas  has  taken  place,  and  in  which 
there  has  been  production.   It  includes  all 

acreage  that  is  presumptively  productive. 

The  fact  that  there  has  been  a  cessation  of 
production  or  abandonment  of  wells  in  a 
given  field  is  not  of  itself  sufficient 
to  warrant  a  redefinition  of  the  known 

geological  structure  or  the  revocation 
of  the  classification  of  the  field  in  the 
absence  of  a  proper  showing  that  the  area 
does  not  in  fact  contain  valuable  deposits 
of  oil  or  gas. 

The  determination  of  the  boundary  lines  of  the 

known  geologic  structure  of  a  producing  oil 
or  gas  field  or  of  an  undefined  addition  to 
such  field  does  not  guarantee  the  productiveness 
of  the  area  so  designated. 

In  the  absence  of  a  clear  and  definite  showing 

that  it  was  improperly  made,  the  Geological 

Survey's  definition  of  a  known  geological 
structure  of  a  producing  oil  or  gas  field  will 
not  be  disturbed.   Increase  in  the  rental 

rate  of  an  oil  and  gas  lease,  based  upon  such 
definition,  is  sustained. 

McClure  Oil  Company,  4  IBLA  255  (Jan.  13,  1972) 

Notice  given  in  1967  that  an  oil  and  gas 
lease  is  subject  to  Increased  rental 
because  of  inclusion  of  some  of  Its  lands 

in  a  known  geologic  structure  of  a  producing 

oil  or  gas  field  Is  considered  to  be  ade- 
quate notice  that  a  lease  segregated  there- 

from in  1970,  containing  some  lands  on 
such  known  geologic  structure,  is  also 
subject  to  payment  of  the  increased 
rental. 

Husky  Oil  Company  of  Delaware, 
5  IBLA  7  (Feb.  18,  1972) 

Depco.  Inc.. 

79  I.D.  17 

Dictum:  With  regard  to  cancellation  of  an 

oil  or  gas  lease,  the  terms  "known  geologic 
structure"  and  "known  to  contain  valuable 

deposits  of  oil  or  gas"  could  be  distin- 
guished on  the  basis  that  the  presumptive 

productivity  referred  to  in  the  definition 
of  known  geologic  structure  may  be  a  matter 

of  expert  opinion,  whereas  the  words  "known 
to  contain  valuable  deposits"  connote 
matters  of  actual  fact.  43  CFR  3100.0-5 
and  3108.3. 

James  W.  Smith,  6  IBLA  318  (July  13,  1972) 
79  I.D.  439 

A  noncompetitive  oil  and  gas  lease  is  prop- 
erly canceled  as  to  land  shown  to  have 

been  within  the  known  geologic  structure 
of  a  producing  field  before  an  application 
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to  lease  was   filed,    and   the  Geological 
Survey  is   not  bound   by   a  report  made  by 
it   that   the  land  Is  not  within  a  known 
structure  if   it  subsequently   discovers 
that  such   report  was  not  based  upon  infor- 

mation of   the   structure  known  before  the 

application  was   filed. 

Where  the   facts  on  which  a  determination 
that   land  is  within   the  known  geologic 
structure  of   a  producing  oil  and  gas    field 
are  known  prior   to   the   date  on  which  a  non- 

competitive offer   to   lease   for  oil  and  gas 

is   filed,   It  Is   the   date  of  the   ascertain- 
ment of   the   facts   and  not   the  announcement 

thereof   that   determines  whether  lands   are 

to  be  leased  competitively   or  noncompeti- tive ly. 

Robert   B.    Ferguson,    9  IBLA  275    (Feb.    6,   1973) 

Noncompetitive  offers  to  lease  certain 
(  lands  for  oil  and  gas  must  be  rejected 
where  after  the  filing  of  the  offers, 
but  before  the  actual  issuance  of  the 
lease,  the  land  is  determined  to  be 
within  the  known  geological  structure 
of  a  producing  oil  or  gas    field. 

The  Geological  Survey's   definition  of   the 
known  geological  structure   of  a  producing 
oil  or  gas   field  will  not  be  disturbed   in 
the  absence   of  a   clear  and  definite  show- 

ing it  was    improperly  made. 

T.   D.    Skelton.  9   IBLA  322   (Feb.   13,    19  73) 

In   the   absence  of  a  clear   showing  that   It  was 

improperly  made,    the   Geological  Survey's 
definition  of  a  known  geologic   structure 
of  a  producing  oil  or  gas   field  will  not 
be   disturbed,   and  an  increase  in  annual 
rental   rate  of   an  oil  and  gas  lease, 
based  upon   such  definition,   will  be 
sustained. 

Jack  C.    Bradley.   Jr..    11   IBLA  294   (June  28,   1973) 

Where  the  Geological  Survey  has  determined  that  any 
part  of  the  lands  described  in  a  noncompetitive 
oil  and  gas  lease  is  within  an  undefined  known 
geologic  structure,  the  lessee  is  required  to  piy 
increased  rental  In  accordance  with  43  CFR  3103. 3-! 
(b)  (1) ,  and  furnish  a  lease  bond  as  required  by  43 CFR  3104.1(b). 

A  determination  by  the  Geological  Survey  that  lands 
are  within  an  undefined  known  geologic  structure 
will  not  be  disturbed  in  the  absence  of  a  clear 
shoving  that  the  determination  was  Improperly  udt 

Robert  D.   Snyder  et  ■!.,   13  IBLA  327   (Nov.   8,  1973) 

The  drawing  of   an  offer  for  a  noncompetitive   lease 
creates  no  vested  rights   in  the  offeror,   and   if 
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lands  embraced  in  the  offer  are  designated  as  with- 
in a  known  geological  structure  before  the  issuance 

of  a  lease,  the  offer  must  be  rejected  as  to  those 
lands . 

Silver  Monument  Minerals, 
(Jan.  7,  1974) 

Inc.,  14  IBLA  137 

o_cermlned  to  be  within  the  known  geological 
structure  of  a  producing  oil  or  gas  field. 

Mlnetta  A.  Miller,  17  IBLA  245  (Sept..  23,  1974) 

A  noncompetitive  oil  and  gas  offer  to  lease  must 
be  rejected  where  either  before  or  after  the  filing 
of  the  offer  and  prior  to  the  time  of  the  issuance 
of  the  lease  the  land  is  determined  as  of  that  time 
to  be  within  the  known  geologic  structure  of  a 
producing  oil  or  gas  field,  even  though  such  offer 
may  have  been  conditionally  approved  prior  to  the 
inclusion  of  the  land  within  such  structure. 

The  Geological  Survey's  definition  of  the  known 
geologic  structure  of  a  producing  oil  or  gas 
field  will  not  be  disturbed  in  the  absence  of 

a  clear  and  definite  showing  that  the  defini- 
tion was  Improperly  made. 

It  is  not  necessary  that  every  piece  of  land  de- 
fined as  being  on  a  known  geologic  structure 

be  productive;  such  a  structure  is  the  trap, 
whether  structural  or  strati  graphic,  In  which 

an  accumulation  of  oil  or  gas  has  taken  place 
and  the  limits  of  the  structure  are  the  known 

or  inferred  limits  of  the  trap. 

LANDS  SUBJECT  TO 

An  oil  and  gas  lease  offer  is  properly  rejected 
when  the  land  applied  for  is  not  available  for 
leasing  because  it  is  at  the  time  of  application 
included  in  an  existing  lease  and  the  offeror 
also  did  not  comply  with  the  mandatory  require- 

ment of  the   regulations  for  filing  a  sole  party  in 
interest  statement. 

Mike  Epstein,    A-30277  (Feb.    3,    1965) 

An  oil  and  gas  lease  offer  will  be   rejected  to  the 
extent  to  which  it  includes  lands  in  the  State  of 
Utah  which  have  been  determined  in  a  judicial 
action  to,  lie  within  the   river  bed  of  a  navigable 
stream  and  therefore  to  be  owned  by  the  State. 

Duncan  Miller,    A-30270  (May  5,    1965) 

Garal  Beveridge,    14   IBLA  351    (Feb.    21,   1974) 
81   I.D.   80 

The  drawing  of  an  offer  for  a  noncompetitive  lease 
creates  no  vested  rights  in  the  offeror,  and  if 
lands  embraced  in  the  offer  have  been  designated 
as  within  a  known  geologic  structure  before  the 
issuance  of  a  lease,  the  offer  must  be  rejected 
as  to  those   lands. 

Donald  Reese,    15   IBLA  101   (Mar.    12,    1974) 

"Ascertainment,"   for  the  purposes  of  determining 
a  "known  geological  structure  of  a  producing 
oil  and  gas  field,"  30  U.S.C.    $5  226(a)-(b) 
(1970),   43  CFR  3100.7-3,   is  not   the  date  upon 
which  the  pertinent   fact   is  learned  by  the 
Geological  Survey,  but   is  the  date  upon  which 
the  pertinent   fact  becomes  available. 

Skelly  Oil  Company.    16   IBLA  264    (July  29,   1974) 

An  oil  and  gas  lease  offer  will  be  rejected  when  the 
land  applied  for  is  not  available  for  leasing  be- 

cause it  is  at  the  time  of  application  included  in 
an  existing  lease. 

EleanorS.    Avedisian,    A-30402  (May  14,    1965) 

Land  included  in  an  outstanding  oil  and  gas  lease 
is  not  available  for  leasing  to  others,    and  an 
application  filed  for  such  land  must  be   rejected 
whether  or  not  the  outstanding  lease  was  proper- 

ly issued. 

Duncan  Miller,    A-30434  (June  8,    1965) 

Where  a  surveyed  lot  of  public  land  riparian  to  a 
nonnavigable  body  of  water  is  leased  according 
to  the  plat  of  survey,    the    area  covered  by  the 
original  lot  remains  in  the  lease  even  though 
part  of  the  lot  is  thereafter  covered  by  water. 

Thomas  D.    Chace, 

Where  an  oil  and  gas  offer  is  filed  for  land, 
which  land  prior  to  the  Issuance  of  a  lease 
Is  determined  to  be  on  a  known  geological 
structure  of  a  producing  oil  and  gas  field, 
the  Department  has  no  discretion  to  issue 
a  lease  noncompetitlvely  but  is  mandated  by 
the  law  to  reject   the  oil  and  gas  offer. 

A  noncompetitive  oil  and  gas   lease  offer  must 
be  rejected  where,   after  its   filing  but  prior 
to  the  issuance  of   the  lease,    the  land   ia 

A-30262  (June  30,    1965) 
72  I.D.   266 

Where  land  is  added  by  accretion  to  a  surveyed  lot 
of  public  land  riparian  to  a  nonnavigable  body  of 
water  in  which  the  United  States  has  title  to  the 
bed  to  its  medial  line,    an  oil  and  gas  lease  of  the 
upland  lot  described  according  to  the  plat  of 
survey  covers  only  the  land  in  the  original  lot  to 
the  meander  line. 
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Where  a  surveyed  lot  of  public  land  riparian  to  a 
nonnavigable  body  of  water  is  leased  according 
to  the  plat  of  survey,    the  area  covered  by  the 

original  lot  remains  in  the  lease  even  though 
part  of  the  lot  is  later  covered  by  water. 

Sam  K.    Viersi Jr.  ,   A-30063  (June  30,    1965) 
72  I.  D.    251 

Land  embraced  within  an  outstanding  lease 
becomes  land  unavailable  for  leasing  from 
the  date  the  lease  is  signed  by  an  authorized 
officer  of  the  United  States  even  though  the 
lease  term  does  not  begin  until  the  first  of 
the  following  month,    and  an  offer  filed  for  such 
lands  after  the  signing  of  the  lease  must  be 
rejected. 

Land  within  an  outstanding  oil  and  gas  lease  is  not 
available  for  leasing  and  an  application  which 

covers  less  than  640  acres  of  land  exclusive  of 
such  land-  and  which  does  not  include  adjoining  Ian 
available  for  leasing  is  properly  rejected. 

G.   R.   Spiller,   A-30359  (July  9,    1965) 

When  land  is  held  by  a  Federal  Government  agency 
under  a  special  land  use  permit,    this  does  not  con 
stitute  a  withdrawal  of  the  land  or  prohibit  minera 

leasing  of  the  land  if  the  Government  decides,  to 
lease  it. 

Raymond  J.    Hansen,    Mrs.    Louise  Safarik, 
A-30412  (Aug.    27,    1965) 

An  oil  and  gas  lease  offer  is  properly  rejected  when  i 
is  filed  prior  to  the  time  of  the  posting  of  the  lands 
involved  as  available  for  the  filing  of  simultaneous 
lease  offers  and  the  fact  that  an  offeror  has  held 
these  lands  under  a  previous  lease  at  a  time  when 
posting  was  not  a  requirement  cannot  exempt 
him  from  compliance  with  this  requirement  if 
he  wishes  to  attempt  to  obtain  a  lease  for  these 
lands. 

Duncan  Miller,   A- 30423  (Aug.   30,    1965) 

The  Secretary  has  discretionary  authority  to  reject 
an  offer  for  an  oil  and  gas  lease  on  lands  included 
in  mining  claims  the  validity  of  which  has  not  yet 
been  determined  and  may  be  in  issue  for  a 

protracted  time. 

Duncan  Miller,    A-30451(Nov.    17,    1965) 

Noncompetitive  oil  and  gas  lease  offers  for  lands 
in  Alaska  are  properly  rejected  when  the  lands 
are  substantially  situated  within  two  miles  of 
Naval  Petroleum  Reserve  No.    4,    and  are  not  in- 

cluded on  a  leasing  map  within  the  limits  of 
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leasing  blocks  outlined  on  the  map  since  Public 
Land  Order  No.    1621,   which  opened  certain  lands 
for  leasing,    expressly  provided  that  lands  within 
a  two-mile  buffer  zone  adjoining  the  Reserve 
would  not  be  described  on  the  maps  as  lands  avail 
able  for  leasing. 

Lands  made  available  for  competitive  oil  and  gas 
leasing  in  Alaska  pursuant  to  Public  Land  Order 

No.    1965  include  only  lands  within  a  two -mile 
buffer  zone  between  Naval  Petroleum  Reserve  No. 
4  which  are  leaseable  under  public  Land  Order 

No.    1621  and  which  are  within  the  known  geologic 
structure  of  the  Gubik  gas  field,    and  do  not  in- 

clude other  lands  within  the  buffer  zone  not  within 
that  known  geologic  structure. 

John  J.    King,    A-30413,    A-30463  (Dec.    16,    1965) 

Where  the  Bureau  of  Land  Management  has  re- 
quired a  State,  which  filed  a  swampland  select 

tion.to  contest  a  Federal  oil  and  gas  lease  by 
establishing  evidence  at  a  hearing  as  to  the 
character  of  the  land  at  the  date  of  the  Swamp 
Land  Act,  the  Department  is  not  limited  in  its 

consideration  of  the  State's  application  to  the 
sole  question  of  tne  character  of  the  land  at 
the  date  of  the  Swamp    Land  Act,    but  may  alsc 
resolve  any  legal  issues  which  will  determine 
wnether  title  should  be  approved  in  the  State. 

State  of  Louisiana  v.   State  Exploration  Company, 

etal.,    A-30505  (May  12,    1966)  73  I.  D.    148 

Oil  and  gas  lease  offers  are  properly  rejected  for 
lands  which  have  been  determined  in  a  judicial 
action  to  lie  within  the  river  bed  of  a  navigable 
stream,    the  Green  River,    and  therefore  to  be 
owned  by  the  State  of  Utah. 

Duncan  Miller,   A-30543  (June  2,    1966) 

Where  an  oil  and  gas  lease  is  issued  for  an  un- 
surveyed  island  located  in  a  navigable  bayou  in 
Louisiana  and  the  island  is  subsequently  sur- 

veyed, the  boundaries  of  the  lease  extend  only 
to  the  line  of  mean  high  water  as  surveyed,   even 
though  the  United  States  may  own  the  island 
down  to  the  line  of  mean  low  water,  because 
the  Mineral  Leasing  Act  applies  only  to  public 

lands  and  the  term  "public  lands"  applies  only 
to  lands  adjacent  to  navigable  waters  which  lie 

above  the  line  of  mean  high  water;  consequently 
there  is  no  occasion  to  survey  the  area  be- 

tween the  high  and  low  water  marks  and  to 
delay  the  adjustment  of  the  acreage  of  the 
lands  in  the  lease  in  accordance  with  the survey. 

Charles  J.   Babington,  A -306 53  (Jan.   24,    1967) 

Land  included  in  an  outstanding  oil  and  gas  lease 
is  not  available  for  leasing  to  others,    and  an 
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application  filed  for  such  land  must  be  re- 
jected whether  or  not  the  outstanding  lease 

was  properly  issued. 

Harold  H.   Sternberg,  A-30700  (May  25,    1967) 

Where  land  was  conveyed  to  the  United  States 
under  a  deed  in  which  the  grantor  reserved 

oil  and  gas  rights  in  the  conveyed  land  "for 
a  primary  period  ending  June  30,    1965,"  title 
to  the  oil  and  gas  deposits  in  such  land  did 
not  vest  in  the  United  States  until  July  1,    1965, 
and  an  acquired  lands  oil  and  gas  lease  offer 
filed  for  the  land  of  June   30,    1965,    is  properly 
rejected  as  prematurely  filed. 

Curtis  E.    Thompson,   A-30743  (June  14,    1967) 
74  I.  D.    168 

Where  land  was  conveyed  to  the  United  States 
under  a  deed  wherein  the  grantor  reserved 
all  minerals,    together  with  the  right  to  mine, 
drill,    remove  and  operate  for  such  minerals 

"until  November  4,    1965,"  with  the  express 
provision  that  if  the  reserved  right  to  mine 

ect.    "is  not  being  exercised  on  November  4, 
1965,    then  and  upon  said  November  4,    1965, 
the  said  coal,    oil,    gas  and  minerals,   and  all 
rights  thereunder  shall  become  property  of 

the  Grantee,"  and  the  right  was  not  exercised 
on  that  date,    title  to  the  minerals  vested  in 
the  United  States  on  the  prescribed  day,   and 
an  acquired  lands  oil  and  gas  lease  offer  filed 
the  same  day  was  properly  accepted  for  con- 

sideration by  the  land  office. 

Jacob  N.    Wasserman,   A-30767  (June  14,    1967) 
74  I.  D.    173 

Upon  the  admission  of  Alaska  into  the  Union  the 
authority  granted  to  the  Secretary  of  the 
Interior  by  the  act  of  July  3,    1958,   to  lease 

lands  beneath  non- tidal  inland  navigable  waters 
terminated. 

Where  a  State  of  Alaska  selection  has  been  tenta- 
tively approved,   the  State,   and  not  the  Secre- 

tary of  the  Interior,  has  authority  to  issue 
conditional  leases  for  the  selected  lands. 

Charles  Schraier,   Robert  Schulein  et  al.  , 

A-30814,   A-30816  (Nov.    21,    1967) 

An  acquired  lands  oil  and  gas  lease  offer  filed 
July  1,  1966,   is  properly  rejected  as  being  pre- 

maturely filed,   where  oil  and  gas  rights  in  the 
acquired  lands  were  reserved  in  the  grantor 

"for  a  primary  period  ending  July  1,  1966,."  as 
that  provision  is  interpreted  as  reserving  those 
rights  in  the  grantor  until  the  last  moment  of 
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July  1,  1966,  with  title  vesting  in  the  United 
States  the  first  moment  of  July  2,  1966. 

Ethel  C.    Radzewicz  et  al.  ,   A-30866  (Jan.  29,  1968) 

Since  the  Departmental  policy  expressed  in  its 
regulations  prohibits  the  issuance  of  oil  and 

gas  leases  for  lands  within  a  mile  of  the  ex- 
terior boundaries  of  a  naval  petroleum  reserve 

except  where  certain  conditions  prevail,  a 
lease  offer  for  such  lands  is  properly  rejected 
in  the  absence  of  a  showing  that  conditions 
requisite  for  leasing  exist. 

Arden  R.    Boland,   A-30773  (Sept.    12,    1968) 

Since  the  Departmental  policy  expressed  in  its 
regulations  prohibits  the  issuance  of  oil  and 
gas  leases  for  lands  within  a  mile  of  the  ex- 

terior boundaries  of  a  naval  petroleum  reserve 
except  where  certain  conditions  prevail,  a 
lease  offer  for  such  land  is  properly  rejected 
in  the  absence  of  a  showing  by  the  offeror  that 
the  conditions  requisite  for  leasing  exist. 

Robert  Kamon  et  al.  ,  A-30732  (Sept.    13,    1968) 

Lands  in  an  expired  lease  which  have  not  been 

properly  posted  as  being  available  to  new 
simultaneous  filings  are  not  available  for  non- 

competitive leases  and  offers  for  them  are 

properly  rejected. 

Duncan  Miller,   A-30934  (Nov.   22,    1968) 

Lands  outside  the  Bitter  Lake  Wildlife  Refuge 
which  were  acquired  for  the  same  purposes 
as  lands  within  the  refuge  but  are  no  longer 
used  for  such  purposes  are  not  to  be  deemed 
to  have  been  closed  to  leasing  by  a  regulation 
barring  the  leasing  of  wildlife  refuge  lands, 
which  are  defined  as  lands  withdrawn  for  such 

purposes,   or  by  other  equivalent  action  so  as 
to  require  the  rejection  of  offers  filed  for  such 
lands  prior  to  the  publication  of  notice  of 

availability  of  such  lands  for  leasing. 

Stephen  C.    Helbing,   A-30963  (Feb.    27,    1969) 76  I.  D.  25 

An  oil  and  gas  offer  for  unsurveyed  land  in  an 
alleged  hiatus  lying  between  the  east  line  of  two 
townships  and  the  west  line  of  two  adjoining 
townships  to  the  east  is  properly  rejected  where 
the  existence  of  the  hiatus  is  predicated  solely 
upon  distances  and  acreages  shown  on  the  plats 
of  survey  of  the  two  eastern  townships  whereas 
in  fact  the  survey  records  show    that  the  west 
line  of  those  townships  was  surveyed  on  the 
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ground  as  coincident  with  the  east  line  of  the 
two  western  townships. 

The  Signal  Companies,  Inc. ,  A-31020 
(May  27,    1969) 

Where  the  Secretary  hai  determined  that  a  drawing 
held  to  determine  priority  among  offers  for  land 
opened  to  leasing  by  public  notice  wa»  improperly 
conducted  and  has  directed  that  a  new  drawing  b« 
held,  offers  filed  thereafter  prior  to  the  announce 
mer.t  of  the  new  drawing  are  properly  rejected 
and  will  not  be  retained  pending  such  announce- 
ment. 

R.  G.   Boekel,   A-31069  (Jan.   27,    1970) 

Where  an  area  of  public  land  has  been  declared  in  a 
public  land  order  not  to  be  available  for  noncom- 

petitive oil  and  gas  leasing  until  certain  step* 
have  been  taken,  and  the  requisite  steps  have  not 
been  taken,  the  land  is  not  subject  to  oil  and  gaa 
leasing  and  offers  for  it  are  properly  rejected. 

Mark  B.   Ringstad  et  al. ,   Inlet  Oil  Corporation 
et  al.  ,   Robert  L.   Lawler  et   al.  ,   A- 31  111, 
A-31I15,   A-31134,   A-31188       (Mar.    17,    1970) 

Land  included  in  an  outstanding  oil  and  gas  lease  is 

not  available  for  leasing  to  others  and  an  ap- 
plication filed  for  such  land  must  be  rejected 

whether  or  not  the  outstanding  lease  was  prop- 
erly issued. 

When  land  which  was  inadequately  described  in  an 
oil  and  gas  lease  offer  and  in  the  lease  there- 

after issued  is  adequately  identified  prior  to  the 
filing  of  a  conflicting  offer  after  the  lease  issued, 
the  land  considered  to  be  in  an  outstanding  oil 
and  gas  lease  is  not  available  for  leasing  to 
others. 

George  E.   Conley,  1  IBLA  227    (Jan.    13,   1971) 

An  acquired  lands  oil  and  gas  lease  offer  filed 

July  1,    1966,  is  properly  rejected  as  being  pre- 
maturely filed,  where  oil  and  gas  rights  in  the 

acquired  lands  were  reserved  in  the  grantor  "for 
a  primary  period  ending  July  I,   1966,"  as  that 
provision  is  interpreted  as  reserving  those 
rights  in  the  grantor  until  the  last  moment  of 
July  1,    1966,  with  title  vesting  in  the  United 
States  the  first  moment  of  July  2,    1966. 

Ceorgette  B.   Lee,   1  IBLA  263     (Feb.   15,   1971) 

Where  a  public  land  order  provides  that  an  area 
of  public  land  will  not  be  available  for  the 
filing  of  noncompetitive  oil  and  gas  lease 
offers  until  specific  procedures,    including 
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the  preparation  of  certain  maps  and  publica- 
tion of  certain  notices  in   the  Federal  Register, 

have  been  followed,    and  the  procedures  men- 
tioned in  the  order  have  not  been  implemented, 

the  land  is  not  subject  to  oil  and  gas  leasing 
and  offers  for  it  are  properly  rejected. 

Carlson  Oil  Company,    Inc.  ,     2  IBLA  378 
(June  25,    1971) 

Tldelands   are  not  subject   to  leasing  for  oil  ana 
gas  under   the  Mineral  Leasing  Act. 

An  oil  and   gas   lease  offer  is   properly    rejected   tor 
lands   in  an  existing  lease  when   the  offer  was    filed, 
regardless  of  whether   the   lease   Is  void,    voidable, 
or  valid. 

Sarah  Ann  Christie.   3  IBLA  7     (July  6,   1971) 

An  oil  and  gas  offer  for  lands  covered  by  an  oil  and 
gas  lease  in  its  extended  term  because  of  partial 
assignments  must  be  rejected,    whether  the  exten- 

sion is  valid  or  not,   because  such  lands  are  not 

open  to  filing  until  the  cancellation  or  termination 
of  the  lease  has  been  noted  on  the  land  office 
records. 

Leslie  C.   Jonkey,     3  IBLA  280     (Sept.    30,    1971) 

The  Secretary  of   the  Interior  has   authority 
under   the  Act   of  May   21,    1930,    to  dispose 
of  deposits  of  oil   and  gas   underlying   the 
right-of-way  granted   to   the  Northern  Pacific 
Railroad  Company  pursuant   to   the  Act   of 
July   2,    1864,    13  Stat.    367,   even   though   the 
lands   traversed  by   the   right-of-way  were 
later  patented   under   the  Act   of  May   20, 
1862,    43  U.S.C.    S   161    (1964). 

George  W.   Zarak  et  al..    Cardinal  Petroleum 
Company,    4   IBLA  82    (Nov.    10,    1971) 

Where  during  the   pendency  of  an   acquired   lands   oil 
and   gas    lease   offer,    die   lands    in   issue,    including, 
all  minerals   therein,    are   convoyed   out   of   federal 
ownership,    the   jurisdiction  of   the  Dcmrtnent 
ceases   over   the  mineral   deposits    therein   and   the 
offer  must  be  rejected. 

Frederick  C.    Kuhncr,    4  IBLA  185    (Dec.    27,    1971) 

An  oil   and   gas   lease  offer   filed    for   lands 
which  are  at   that   time  withdrawn  for  Indian 
purposes  by  an  Executive  Order   properly 
rejected.      Such  an  offer    is  nugatorv  and 
cannot  be  given   life,    even  bv  a  subsequent 
restoration  of   the  lands. 

H.    F.    Trask,    4   IBLA  252    (Jan.    13,    1972) 

Where  an  oil   and  gas   lease  offer  is   rejected 
as   to  a  tract  of  land   for  the  reason  that 
the  tract  has  been  patented,   the  case  will 
be  remanded  for   further  consideration  of 
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the  offer  where  the  land  office  records  do 

not  clearly  indicate  that  a  patent  does 
cover  such  land. 

Georgette  B.  Lee,  5  IBLA  295  (Apr.  13,  1972) 

Lands  within  the  Naval  Petroleum  Reserves 

are  not  subject  to  oil  and  gas  leasing 
under  the  Mineral  Leasing  Act  of  1920. 

Starling  BrokerSj  et  al..  6  IBLA  237  (June  26,  1972) 

Oil  and  gas  lease  offers  for  lands  embraced 

within  Public  Land  Order  3521,  which  pro- 
vides that  none  of  the  public  lands  within 

the  area  shall  be  subject  to  oil  and  gas 
leasing  until  certain  procedures,  including 
the  preparation  of  approved  leasing  maps, 

have  been  accomplished,  are  properly  re- 
jected where,  although  the  lands  described 

in  the  offers  are  shown  on  protraction  dia- 

grams on  which  leasing  "blocks"  have  been 
designated,  such  lands  have  not  been  in- 

cluded within  any  such  leasing  blocks  and 
they  lie  within  two  miles  of  Naval  Petroleum 
Reserve  No.  4,  and  are  therefore  not  to  be 
opened  to  leasing  under  the  terms  of  PLO  3521. 

Chris  Palzer,  et  al. ,  6  IBLA  248  (June  27,  1972) 

A  regulation,  43  CFR  2013.2-4(1970),  now  sub- 
stantially embodied  in  43  CFR  2091.2-3 

(1972),  which  provides  that  the  filing  of  a 

valid  application  for  state  exchange  segre- 
gates the  selected  lands  from  the  filing  of 

applications,  the  allowance  of  which  is  dis- 
cretionary, is  effective  to  preclude  the 

acceptance  of  such  applications. 

Tom  B.  Boston,  6  IBLA  269  (June  29,  1972) 

Where  an  application  for  a  preference  right 
oil  and  gas  lease  is  filed  for  land  included 
in  an  outstanding  oil  and  gas  lease  of  record, 
the  application  must  be  rejected  because  the 

land  is  segregated  by  that  lease — whether 
the  outstanding  lease  is  valid,  void  or 
voidable. 

James  W.  Smith,  6  IBLA  318  (July  13,  1972) 
79  I.D.  439 

A  noncompetitive  oil  and  gas  lease  offer  is 
properly  rejected  where  the  land  which  is 
the  subject  of  such  offer  has  not  been 

posted  as  available  for  filing  as  pre- 
scribed by  43  CFR  Subpart  3112. 

Jack  E.  Griffin,  7  IBLA  155  (Aug.  30,  1972) 

where  the  land  had  not  been  posted  as  avail- 
able for  filing  in  accordance  with  43  CFR 

Subpart  3112  (1972). 

An  oil  and  gas  lease  offer  for  lands  embraced 
within  Public  Land  Order  3521  which  provides 
that  none  of  the  public  lands  within  the 
area  shall  be  subject  to  oil  and  gas  leas- 

ing until  certain  procedures,  including  the 
preparation  of  approved  leasing  maps,  have 
been  accomplished,  is  properly  rejected 

where,  although  the  lands  described  in  the 
offer  are  shown  on  protraction  diagrams  on 

which  "leasing  blocks"  have  been  designated, 
such  lands  have  not  been  included  within  any 

such  "leasing  block"  as  they  lie  partially 
within  two  miles  of  Naval  Petroleum  Reserve No.  4,  and  are  therefore  not  to  be  opened 
to  leasing  under  the  terms  of  PLO  3521. 

William  B.  Murray  and  Chris  Palzer,  7  IBLA  158 

(Aug.  30,  19  72) 

Land  included  within  an  outstanding  oil  and 

gas  lease,  whether  the  lease  is  void,  void- 
able, or  valid,  is  not  available  for  leas- 

ing and  an  application  filed  for  such  land 
must  be  rejected. 

An  oil  and  gas  lease  offer  for  a  section  of 
land  in  Alaska,  which  comprises  only  a  por- 

tion of  a  "leasing  block"  designated  for 
leasing  pursuant  to  the  provisions  of  Public 
Land  Order  3521,  Is  unacceptable  and  must  be 

rejected. 

Bertll  A.  Granberg,  7  IBLA  162  (Aug.  31,  1972) 

Where  by  Public  Land  Order  3521  an  area  of 

public  land  has  been  declared  to  be  un- 
available for  noncompetitive  oil  and  gas 

leasing  until  certain  steps  have  been 
taken,  and  the  requisite  steps  have  not 
been  taken,  the  land  is  not  subject  to  oil 
and  gas  leasing  and  an  offer  for  it  is 

properly  rejected. 

Bertll  A.  Granberg.  7  IBLA  174  (Sept.  1,  1972) 

An  oil  and  gas  lease  offer  describing 
land  in  Alaska  by  block  number,  town- 

ship and  range  is  properly  rejected 
where  the  designated  block  does  not 
appear  on  the  official  protraction 
diagram,  and  where  the  land  within 
the  township,  which  would  normally 
have  been  designated  by  the  leasing 
block  number  described  in  the  offer, 

lies  within  the  Arctic  National  Wild- 
life Range  and  has  not  been  approved 

for  leasing  by  the  Secretary  of  the 
Interior. 

Lands  within  Naval  Petroleum  Reserve  No.  4 
are  not  subject  to  oil  and  gas  leasing  under 

the  Mineral  Leasing  Act  of  1920. 

An  oil  and  gas  lease  offer  is  properly  re- 
jected as  to  land  formerly  included  in  a 

lease  which  terminated  by  operation  of  law, 

Gilbert  Copper  and  Chris  Palzer.  Fairbanks 
Excavating  and  Trucking  Company  and  Chris 
Palzer.  8  IBLA  11  (Oct.  3.  1972) 
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Lands  constituting  the  bed  or  bank  or  within 

a  quarter  mile  of  a  river  which  is  listed 

as  a  potential  addition  to  the  national 
wild  and  scenic  system  are  not  withdrawn 
from  mineral  leasing  but  are  subject  to 

the  Secretary's  discretionary  authority 
in  issuance  of  leases  and  the  Secretary 

may  refuse  to  issue  oil  and  gas  leases 
where  such  lands  have  been  inadvertently 
listed  for  leasing. 

Signal  Oil  &  Gas  Co.,  8  IBLA  14  (Oct.  5,  1972 

Oil  and  gas  lease  offers  for  lands  in  Alaska 
embraced  within  Public  Land  Order  3521  are 

properly  rejected  where  the  procedures  de- scribed in  said  order  as  a  prerequisite 
for  leasing  have  not  been  carried  out  for 
the  lands  included  in  the  offers. 

Joseph  Maclsaac.  et  al.,  8  IBLA  51 
(Oct.  12,  1972) 

Lands  constituting  the  bed  or  bank  or  within 
a  quarter  mile  of  the  bank  of  a  river  which 
is  listed  as  a  potential  addition  to  the 
national  wild  and  scenic  river  system  are 
not  withdrawn  from  mineral  leasing  but  are 

subject  to  the  Secretary's  discretionary 
authority  in  Issuance  of  leases  and  the 
Secretary  may  refuse  to  issue  oil  and  gas 

leases  where  such  lands  have  been  inadver- 
tently listed  for  leasing. 

Signal  Oil  &  Gas  Co.,  8  IBLA  150  (Nov.  20,  1972) 

OIL  AND  GAS  LEASES— Con t inu ed 

LANDS  SUBJECT  TO — Continued 
A  noncompetitive  oil  and  gas  lease  offer  for 

acquired  land  In  a  national  park  is  prop- 
erly rejected  since  the  Mineral  Leasing 

Act  for  Acquired  Lands  specifically  excludes 
such  lands  from  its  terms. 

Roy  G.  Barton,  Jr.,  9  IBLA  50  (Jan.  12,  1973) 

Oil  and  gas  leasing  of  lands  within  Naval 
Petroleum  Reserve  No.  4  is  an  activity 

under-  the  sole  jurisdiction  of  the  Depart- 
ment of  the  Navy. 

Thomas  A.  Ree de r 

al, 

9  IBLA  56  (Jan.  12, 1973) 

Land  included  within  an  outstanding  oil 
and  gas  lease,  whether  the  lease  is 

void,  voidable,  or  valid,  is  not  avail- 
able for  leasing  and  an  application 

filed  for  such  land  must  be  rejected. 

Unless  a  withdrawal  or  reservation  of 

public  domain  land  specifically  pro- 
vides otherwise,  the  withdrawn  or 

reserved  land  is  presumed  to  be  avail- 
able for  oil  and  gas  leasing  under  the 

Mineral  Leasing  Act.   However,  Issuance 

of  any  oil  and  gas  lease  under  the 
Mineral  Leasing  Act  is  discretionary 
with  the  Secretary  of  the  Interior,  so 
no  oil  and  gas  lease  will  be  Issued 
where  such  action  will  be  inconsistent 

with  or  materially  interfere  with  the 
purposes  for  which  the  land  is  with- drawn or  reserved. 

A  rejection  of  an  oil  and  gas  lease  offer  for 

the  reason  that  it  embraced  lands  "patented 
without  mineral  reservation"  is  properly 
vacated  and  the  case  remanded  where  title 

to  the  tract  has  not  passed  out  of  federal 
ownership. 

Battle  Mountain  Wild  Cat, 
(Nov.  22,  1972) 

Inc. 8  IBLA  157 

An  oil  and  gas  lease  offer  filed  for  lands 
which  at  the  time  of  filing  have  been 
withdrawn  for  Indian  purposes  by  an 
Executive  Order  is  properly  rejected. 

Tenneco  Oil  Co.,  8  IBLA  282  (Dec. 
1972) 

Joseph  C.  Manga.  Azel  L.  Crandall ,  9  IBLA  319 
(Feb.  13,  1973) 

Lands  withdrawn  from  all  forms  of  appro- 
priation under  the  public  land  laws, 

including  the  mining  and  mineral  leasing 

laws,  pursuant  to  the  Alaska  Native 
Claims  Settlement  Act  are  not  available 

for  leasing  under  the  Mineral  Leasing 
Act  of  1920  and  an  oil  and  gas  lease 
offer  for  such  land  is  properly  rejected 

although  filed  prior  to  the  withdrawal. 

William  D.  Sexton  et  al.,  9  IBLA  316  (Peb.  13,  1973) 

Lands  withdrawn  from  all  forms  of  appro- 
priation under  the  public  land  laws, 

including  the  mining  and  mineral  leasing 

laws,  and  reserved  for  selection  by  a 
Regional  Corporation  pursuant  to  the 
Alaska  Native  Claims  Settlement  Act  are 

not  available  for  leasing  under  the 
Mineral  Leasing  Act  of  1920  and  an 
oil  and  gas  lease  offer  for  such  land 
is  properly  rejected  although  filed 
prior  to  the  withdrawal. 

James  D.  Johnson,  et  al.,  8  IBLA  348 
(Dec.  11,  1972) 

Offers  which  incorporate  curable  defects  can 

earn  priority  only  from  the  date  the  defects 
are  cured.   Where,  prior  to  filing  of  an 
amended  offer  or  other  curative  material  the 

land  Is  withdrawn  from  leasing,  the  question 

Is  foreclosed,  since  priority  to  lease  can- 
not be  established  after  the  land  is  closed 

to  leasing. 

R.  Carpenter  et 

al, 

9    IBLA   380    (Feb.    15, 1973) 

An   application    for   an   acquired    lands   oil 
and   gas    lease  must  be   rejected  where    the 
land    Is   set   apart    for  military   or  naval 
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purposes  and  expressly  excluded  from 
leasing  under  the  Mineral  Leasing  Act 
for  Acquired  Lands,  30  U.S.C.  $  352 
(1970). 

The  consent  of  the  United  States  Army  Corps 
of  Engineers  is  required  for  leasing 
acquired  lands  under  its  jurisdiction  for 
civil  purposes.  The  Departmental  decisions 

of  March  25,  1969,  captioned  "William  W. 

Ogden."  A-29775  and  A- 29976,  are  prece- 
dents for  this  application  of  the  Mineral 

Leasing  Act  for  Acquired  Lands.   However, 
those  decisions  do  not  support  any  impli- 

cation that  lands  set.  apart  for  military 
or  naval  purposes  mav  be  leased  under  the 
authority  of  that  Act,  as  such  lands  are 
excluded  fron  the  Act,  regardless  of  the 
question  of  consent. 

Mobil  Oil  Corp.,  10  tBLA  7  (Feb.  20,  1973) 

An  oil  and  gas  offer  must  be  rejected  when 
the  land  applied  for  has  been  leased  to 

a  senior  offeror  under  a  proper  offer  or 
has  been  patented  with  no  reservation  of 
oil  and  gas. 

El  Paso  Products  Co. .  10  IBLA  116  (Mar.  9,  1973) 

Where  all  the  lands  described  in  an  oil  and 

gas  lease  offer  are  withdrawn  from  all 
forms  of  appropriation  under  the  public 

land  laws,  including  the  mineral  leasing 
laws,  pursuant  to  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
11(a)(3)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18,  1971,  the 
offer  will  be  rejected  although  filed 
prior  to  the  withdrawal. 

Vance  W.  Phillips  Aellsa  A.  Burnham,  10  IBLA  125 
(Mar.  13,  1973) 

An  oil  and  gas  lease  offer  is  properly  rejected 

where  the  land  applied  for  lies  within  a  wild- 
life range  and  the  Bureau  of  Land  Management 

and  the  Fish  and  Wildlife  Service  have  not 

entered  into  an  agreement,  required  by  the 

pertinent  regulation  as  a  prerequisite  to 
leasing,  designating  which  part  of  the 
range  is  open  to  mineral  leasing  and  which 
Is  not. 

Harold  L.  Anderson,  10  IBLA  293  (Apr.  19,  1973) 
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available  for  leasing  in  the  usual  manner 
as  does  posted  land  for  which  no  offers  are 
filed  during  the  simultaneous  filing  period. 

In  proper  circumstances,  the  authorized  officei 
may  remove  a  tract  from  the  list  of  lands 

posted  as  open  to  simultaneous  filing. 

Frances  M.  Kanowsky.  10  IBLA  358  (May  8,  1973) 

Offers  for  oil  and  gas  leases  under  the 

Mineral  Leasing  Act  for  Acquired  Lands  may 

properly  be  rejected  where  there  is  uncer- 
tainty regarding  the  title  to  the  oil  and 

gaa  deposits. 

J.  W.  McTlernan.  11  IBLA  284  (June  27,  1973) 

Land,  formerly  included  in  a  terminated  or 
canceled  oil  and  gas  lease,  is  not  subject 
to  "over-the-counter"  filing,  but  may  be 
leased  only  in  compliance  with  the  drawing 
procedure  embodied  in  43  CFR  3112. 

Claude  C.  Kennedy.  12  IBLA  183  (July  11,  1973) 

Since  the  Mineral  Leasing  Act  gives  the  Secretary 

of  the  Interior  discretionary  authority  to  de- 
termine whether  particular  public  land  shall  or 

shall  not  be  leased  for  oil  and  gas  and  the 

policy  expressed  in  the  Department's  regula- 
tion prohibits  the  issuance  of  oil  and  gas 

leases  for  lands  within  a  mile  of  the  exterior 

boundaries  of  a  naval  petroleum  reserve  except 
where  certtin  conditions  prevail,  the  rejection 
of  a  lease  offer  for  such  lands  is  proper  when 

the  Navy  Department  has  recommended  against  the 
leasing  of  the  land  and  the  required  conditions 
of  the  regulation  have  not  been  shown. 

Albert  P.  Mickunas,  12  IBLA  375  (Aug.  22,  1973) 

An  oil  and  gas  lease  offer  for  land  within  one  mile 

of  the  exterior  boundaries  of  Naval  Petroleum  Re- 
serves No.  1  and  No.  2  is  properly  rejected  when 

the  Navy  reports  that  it  is  impossible  to  state, 
based  on  geological  information  presently  available 
relating  to  the  area,  that  operations  under  a  lease 

will  not  adversely  affect  the  adjacent  naval  petro- 
leum reserves  through  drainage  from  productive  oil 

and  gas  horizons  and  that  any  action  which  will 
increase  the  likelihood  of  drainage  in  the  reserves 
is  considered  to  be  inconsistent  with  the  laws 

under  which  that  organization  must  operate. 

Stanley  Ustan,  13  IBLA  89  (Sept.  21,  1973) 

Land  included  within  an  outstanding  oil  and  gas 
lease,  whether  the  lease  is  void,  voidable,  or 
valid,  is  not  available  for  leasing  and  an 
application  filed  for  such  land  must  be 
rejected. 

Land  which  is  first  posted  on  the  list  of  lands 

open  to  a  leasing  pursuant  to  the  simultaneous 
filing  regulation  and  then  deleted  from  the 

list  prior  to  the  end  of  the  simultaneous 
filing  procedure  does  not  thereafter  become 

Since  the  Mineral  Leasing  Act  gives  the  Secretary  of 
the  Interior  discretionary  authority  to  determine 
whether  particular  public  land  shall  or  shall  not 
be  leased  for  oil  and  gas  and  the  policy  expressed 

in  the  Department's  regulations  prohibits  the  is- 
suance of  oil  and  gas  leases  for  lands  within  a 

mile  of  the  exterior  boundaries  of  a  naval  petro- 

leum reserve  except  where  certain  conditions  pre- 

vail, the  rejection  of  a  lease  offer  for  such  lands 

is  proper  when  the  Navy  Department  has  recommended 
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against  the  leasing  of  the  land  and  the  required 
conditions  of  the  regulations  have  not  been  shown. 

Douglas  M.  Gall,  13  IBLA  117  (Sept.  25,  1973) 

An  oil  and  gas  offer,  embracing  lands  within  an  area 
under  consideration  as  a  potential  wild  and  scenic 
river  area  under  sec.  5(d)  of  the  Wild  and  Scenic 

Rivers  Act,  16  U.S.C.  1276(d)  (1°70),  is  oroperly 

rejected  in  the  exercise  of  the  Secretary's  dis- 
cretion in  leasing.   An  offer  by  appellant  to 

stipulate  to  no  surface  occupjnry  does  not  vitiate 
the  propriety  of  the  action. 

Dean  W.  Rowel!,  13  IKLA  249  (Oct.  12,  1973) 

Lands  withdrawn  from  all  forms  of  appropriation 
under  the  public  land  laws,  including  the  mining 

and  mineral  leasing  laws,  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  are  not  available 

for  leasing  and  an  oil  and  gas  lease  offer  for 
such  land  is  properly  rejected. 

Kenne t h  E.  Sites  and  C.  Burglln, 

(0ctT"j4,  1973) 

13  IBLA  276 
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Lands  in  wildlife  refuges  are  closed  to  non- 
competitive oil  and  gas  leasing  by  43  CFR 

3101.3-3(a)(l);  so  a  lease  erroneously 
issued  for  any  such  lands  is  a  nullity. 

Oil  Resources.  Incorporated.  14  IBLA  333 

(Feb.  5,  1974) 

Acquired  land  formerly  included  in  a  terminated  oil 
and  gas  lease  may  be  leased  only  In  compliance  with 
the  simultaneous  filing  procedures  set  out  in 

43  CFR  3112.   A  non-competitive  oil  and  gas 
lease  offer  Is  properly  rejected  where  the  land 
which  is  the  subject  of  such  offer  has  not  been 
posted  as  available  for  the  filing  of  lease 
offers  as  prescribed  by  the  pertinent  regulation. 

Carl  C.  Robinson.  14  IBLA  338  (Feb.  5,  1974) 

A  noncompetitive  oil  and  gas  offer  to  lease  must 
be  rejected  where  either  before  or  after  the 
filing  of  the  offer  and  prior  to  the  time  of 
the  issuance  of  the  lease  the  land  is  determined 

as  of  that  time  to  be  within  the  known  geologic 
structure  of  a  producing  oil  or  gas  field,  even 
though  such  offer  may  have  been  conditionally 

approved  prior  to  the  inclusion  of  the  land 
within  such  structure. 

An  oil  and  gas  offer,  embracing  lands  within  an  area 

under  consideration  as  a  potential  wild  and  scenic 
river  area  under  sec.  5(d)  of  the  Wild  and  Scenic 
Rivers  Act,  16  U.S.C.  1276(d)  (1970),  is  properly 

rejected  in  the  exercise  of  the  Secretary's  discre- 
tion in  leasing.   An  offer  by  appellant  to  stipu- 
late to  no  surface  occupancy  does  not  vitiate  the 

propriety  of  the  action. 

Sheridan  L.  McGarry,  14  IBLA  23  (Nov.  27,  1973) 

Under  the  policy  of  the  Secretary  of  the  Interior  of 
maintaining  on  file  oil  and  gas  lease  offers  for 
lands  in  Alaska  filed  prior  to  the  issuance  of 

Public  Land  Order  4582  on  January  17,  1969,  an  offer 
filed  prior  to  PLO  4582  will  be  retained  on  file  un- 

til such  time  as  the  lands  in  the  offer  (1)  are  con- 

veyed to  a  Village  Corporation  or  Regional  Corpora- 
tion, or  (2)  are  classified  to  permit  mineral  leas- 

ing, as  provided  in  the  Native  Claims  Settlement 

Act  and  the  public  land  order  issued  pursuant  there- 
to, or  (3)  the  offer  is  recalled  by  the  applicant. 

Vance  W.  Phillips.  Aellsa  A.  Burnham.  14  IBLA  79 
(Dec.  11,  1973) 

Geral  Beverldge, 14  IBLA  351  (Feb.  21,  1974) 
81  I.D.  80 

An  acquired  lands  oil  and  gas  lease  offer 
for  lands  set  aside  for  military  or  naval 
purposes  must  be  rejected,  as  such  lands 

are  expressly  excluded  from  leasing  under 
the  Mineral  Leasing  Act  for  Acquired  Lands, 
30  U.S.C.  f  352  (1970). 

J.  W.  McTlernan.  14  IBLA  369  (Feb.  21,  1974) 

Land  which  was  once  segregated  from  mineral  leasing 
by  an  application  for  private  exchange  is  again 
available  for  mineral  leasing  after  the  exchange 
has  been  consummated,  a  patent  has  been  granted 
with  a  reservation  of  the  mineral  estate  to  the 

United  States,  and  that  transfer  has  been  prop- 
erly noted  on  the  land  office  records. 

Paul  S.  Coupev.  14  IBLA  397  (Feb.  22,  1974) 

Even  assuming  public  land  is  erroneously  desig- 
nated in  the  public  land  records  as  having 

been  granted  to  the  State  of  Wyoming  due  to 

an  Improper  resurvey,  a  noncompetitive  offer 
to  lease  the  land  for  oil  and  gas  must  be 

rejected  until  the  error  has  been  rectified 
and  the  availability  of  the  land  has  been 
noted  on  the  tract  books. 

Land,  the  title  to  which  is  not  in  the  United 
States,  is  not  subject  to  leasing  under  the 
terms  of  the  Mineral  Leasing  Act. 

R.  E.  Puckett,  14  IBLA  128  (Dec.  28,  1973) 

It  is  proper  for  the  authorised  officer  to  re- 
ject an  offer  for  an  oil  and  gas  lease  for 

lands,  the  title  of  which  Is  In  controversy. 

Forest  011  Corporation.  15  IBLA  33  (Feb.  28,  1974) 

Where  an  oil  and  gas  lease  Is  issued  describing 
the  lands  it  covers  by  metes  and  bounds  but 

excepting  and  excluding  lands  in  surveyed  lots, 
the  land  In  the  lots  are  not  part  of  the  leased 
lands  even  though  they  are  In  part  encompassed 
within  the  metes  and  bounds  description. 

James  L.  Harden.  Carl  A.  Nllsen.  15  IBLA  187 
(Mar.  29,  1974) 
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An  applicant  asserting  a  claim  to  receive 
the  benefits  of  an  Act  of  Congress  has 
the  burden  of  presenting  sufficient 
evidence  of  his  entitlement  to  such 

benefits.   An  appellant  cannot  Impose 
on  the  Department,  with  a  view  to 

establishing  the  viability  of  appel- 

lant's acquired  lands  oil  and  gas 
lease  offer,  the  burden  of  searching 
county  records  in  an  endeavor  to 
ascertain  the  full  chain  of  title 

to  oil  and  gas  interests,  which 
appellant  asserts  were  acquired  by 
the  United  States. 

Gas  Producing  Enterprises,  Inc..  15  IBLA  266 
(Apr.  18,  1974) 
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subdivisions,  exclusive  of  the  reservoir 

right-of-way,  may  be  leased  under  the 
mineral  leasing  Act  of  1920,  provided  there 
are  no  compelling  reasons  for  refusing  to lease  them. 

A.  A.  McGregor.  18  IBLA  74  (Nov.  25,  1974) 

Acquired  lands  set  apart  for  military  or  naval 
purposes  are  expressly  excluded  from  mineral 
leasing  under  the  Mineral  Leasing  Act  for 
Acquired  Lands,  30  U.S.C.  $  352  (1970). 

Frederick  G.  Holl  and  Harry  W.  Oborne.  18  IBLA 
145  (Dec.  6,  1974) 

Lands  in  terminated  or  canceled  oil  and  gas  leases 

are  not  subject  to  "over-the-counter"  oil  and 
gas  lease  offers  until  the  requirements  of  the 
simultaneous  filing  system  have  been  met. 

Duncan  Miller,  16  IBLA  51  (June  20,  1974) 

Where  the  Mineral  Leasing  Act,  as  amended . 
30  U.S.C.  5  226  (1970),  requires  competi- 

tive bidding  for  lands  underlain  by  known 
geological  structures  of  producing  oil  and 
gas  fields,  an  improperly  Issued  noncom- 

petitive lease  cannot  gain  life  by  the  fact 
that  a  bona  fide  purchaser  subsequently 
acquires  it.   30  U.S.C.  i   184(h)(2)  (1970). 

A  bona  fide  purchaser  of  a  noncompetitive 
lease  issued  for  public  lands  not  subject 
to  noncompetitive  leasing  under  the  Mineral 
Leasing  Act,  as  amended.  30  U.S.C. 

5$  226(a)-(b)  (1970),  is  not  entitled  to  any 
protection,  and  the  lease  is  properly  can- 

celed as  a  nullity. 

Skelly  Oil  Company.  16  IBLA  264  (July  29,  1974) 

A  noncompetitive  oil  and  gas  lease  offer  must 
be  rejected  when  filed  at  a  time  when  the 
official  records  in  the  local  BLM  office 

show  prima  facie  that  the  lands  are  embraced 
in  an  outstanding  oil  and  gas  lease. 

land.  Included  in  an  oil  and  gas  lease  which 
terminates  by  operation  of  law  for  failure 
to  pay  rental  timely,  is  subject  to  filing 
of  new  oil  and  gas  lease  offers  only  after 
notation  on  the  official  record  of  the  ter- 

mination and  only  in  accordance  with  the 

provisions  of  the  regulations  relating  to 
simultaneous  filing  of  oil  and  gas  lease 
offers. 

Ronald  K.  Robblns.  17  IBLA  179  (Sept.  16,  1974) 

Lands  under  reservoir  rights-of-way  can  be 
leased  only  under  the  authority  of  the 

Act  of  May  21,  1930,  30  U.S.C.  §5  301-306 
(1970).   However,  the  language  of  the  1930 
Act  is  construed  to  mean  that  it  applies 
only  to  land  actually  within  the  limits  of 

the  right-of-way  and  that  the  lands  in  legal 

NONCOMPETITIVE  LEASES 

The  filing  of  an  offer  for  a  noncompetitive  lease 
creates  no  vested  rights  in  the  offeror,  and, 
if  lands  embraced  in  the  offer  become  within 

the  known  geological  structure  of  a  producing 
oil  or  gas  field  after  the  filing  of  the  offer  but 
before  the  issuance  of  a  lease,  the  offer  must 
be  rejected  and  no  preferential  rights  will  be 
conferred  upon  the  offeror. 

Issuance  of  Noncompetitive  Oil  and  Gas  Leases 
On  Lands  Within  the  Geologic  Structures  of  Pro- 

ducing Oil  or  Gas  Fields,   M-36686  (Sept.   5,   1967) 74  I.  D.    285 

Land  which  becomes  within  a  known  geological 
structure  of  a  producing  oil  or  gas  field  may 
not  be  leased  noncompetitively  for  oil  or  gas 
under  the  Mineral  Leasing  Act  even  though  an 
offer  for  the  land  was  filed  before  the  land  was 
considered  to  be  within  the  structure,  and  the 
offer  must  be  rejected  for  this  reason. 

Andrea  R.   Greyber,  A-31040  (Dec.    19,    1969) 

An  oil  and  gas  lease  offer  is  properly  rejected 
where  it  is  filed  in  the  name  of  a  corporation  and 
it  is  not  accompanied  by  the  statement  as  to  cor- 

porate qualifications  required  by  43  CFR  3102. 
4-1,  nor  by  a  reference  to  the  serial  numbers  of 
case  records  in  which  such  showings  have  pre- 

viously been  filed. 

Where  lands  are  made  available  to  the  simultaneous 

filing  of  offers  for  oil  and  gas  leasing,   and  the 
offer  first  drawn  is  properly  disqualified  for 
noncomoliance  with  the  governing  regulations, 

later  compliance  will  not  entitle  tne  oiiei  tu  oe 
reinstated  and  to  earn  priority  from  the  date  of 
such  compliance. 

Pan  Ocean  Oil  Corporation,    2  IBLA  156  . 

(Apr.    12,    1971) 
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OIL  AND  GAS  LEASES — Continued 

noncompetitive  LEASES — Continued 

! 

The  validity  of  each  oil  and  gae  lease  offer  filed 

must  be  determined  upon  its  own  merits,  and  a 

deficiency  in  the  rental  remittance  filed  with  one 

lease  offer  cannot  be  cured  by  an  excess  re- 
mittance filed  with  another  lease  offer. 

A  drawing  entry  card  lease  offer  for  a  noncompeti- 

tive oil  and  gas  lease  is  properly  rejected  where 

the  offeror  fails  to  tender  the  full  first  year's 
rental  with  the  offer  and  the  amount  of  rental 

tendered  is  deficient  by  more  than  ten  percent 

of  the  proper  amount  due. 

Duncan  Miller,  2  IBLA  225  (Apr.  23,  1971) 

Land  which  Is  within  a  known  geologic  struc- 
ture of  a  producing  oil  or  gas  field  may 

not  be  leased  noncompetitively  for  oil  or 

gas  under  the  Mineral  Leasing  Act,  even 
though  an  offer  was  filed  before  the  land 
was  considered  to  be  within  the  structure, 
and  the  offer  must  be  rejected  for  this 
reason. 

F.  William  Johnson,  Jr..  3  IBLA  232 
(Sept.  10,  1971) 

Noncompetitive  offers  to  lease  certain  lands 

for  oil  and  gas  must  be  rejected  where 
after  the  filing  of  the  offers  the  land  is 

determined  to  be  within  the  known  geologic 
structure  of  a  producing  oil  or  gas  field, 
even  though  such  offers  may  have  been 
conditionally  accepted  prior  to  the  inclusion 
of  land  within  the  limits  of  the  geologic 
structure. 

James  W.  McDade.  3  IBLA  226   (Sept.  10,  1971) 

Where  the  mineral  Interest  of  the  United 

States  in  lands  described  in  a  noncom- 
petitive oil  and  gas  lease  offer  for 

acquired  }ands  proves  to  be  larger  or 
smaller  than  the  Interest  seated,  the 
rentals  payable  by  the  lessee  shall  be 

increased  or  decreased  proportionately. 
If  the  federal  mineral  Interest  is 

larger  than  the  stated  interest  and  the 
advance  rental  is  deficient  by  more  than 
10  percent,  the  lease  will  not  issue. 
However,  if  the  deficiency  is  remedied 

by  payment  of  the  additional  rental  and 
no  offers  are  filed  in  the  Interim,  the 

offer  earns  priority  from  the  date  the 
deficiency  is  remedied. 

Irwin  Rubenateln.  3  IBLA  250  (Sept.  21,  1971) 

A  noncompetitive  oil  and  gas  lease  offer  is 

properly  rejected  where  the  land  which  is 
the  subject  of  such  offer  has  not  been 

posted  as  available  for  filing  as  pre- 
scribed by  43  CFR  Subpart  3112. 

Jack  E.  Griffin,  7  IBLA  155  (Aug.  30,  1972) 

Where  the  facts  on  which  a  determination 

that  land  is  within  the  known  geologic 
structure  of  a  producing  oil  and  gas  field 

are  known  prior  to  the  date  on  which  a  non- 
competitive offer  to  lease  for  oil  and  gas 

is  filed,  it  is  the  date  of  the  ascertain- 
ment of  the  facts  and  not  the  announcement 

thereof  that  determines  whether  lands  are 

to  be  leased  competitively  or  noncompeti- tively. 

Robert  B.  Ferguson.  9  IBLA  275  (Feb.  6,  1973) 

Noncompetitive  offers  to  lease  certain 
lands  for  oil  and  gas  must  be  rejected 
where  after  the  filing  of  the  offers, 
•but  before  the  actual  issuance  of  the 
lease,  the  land  is  determined  to  be 
within  the  known  geological  structure 
of  a  producing  oil  or  gas  field. 

T.  D.  Skelton.  9  IBLA  322  (Feb.  13,  1973) 

An  oil  and  gas  offer  must  be  rejected  when 

the  land  applied  for  has  been  leased  to 
a  senior  offeror  under  a  proper  offet  or 
has  been  patented  with  no  reservation  of 
oil  and  gas. 

El  Paso.  Products  Co.  ,  10  IBLA  116  (Mar.  9,  1973) 

An  applicant  for  an  oi  1  and  gas  lease  must 
give  written  acceptance  of  reasonable 

special  stipulations  requested  by  the 
Bureau  of  Land  Management  relating  to 

protection  of  the  land  and  surface 
resources  as  a  condition  precedent  to 
issuance  of  noncompetitive  public 

domain  oil  and  gas  leases,  and  there 
is  no  authority  for  the  Government  to 

credit  a  lessee  for  his  expenses  in 

complying  with  such  stipulations. 

Duncan  Miller,  10  IBLA  133  (Mar.  15,  1973) 

An  applicant  for  an  oil  and  gas  lease  must 
give  written  acceptance  of  reasonable 
special  stipulations  requested  by  the 
Department  of  Agriculture  relating  to 
protection  of  the  land  and  surface 
resources  as  a  condition  precedent  to 
issuance  of  a  noncompetitive  public 
domain  oil  and  gas  lease,  and  there  is 
no  authority  for  the  Government  to  credit 
a  lessee  for  his  expenses  in  complying 
with  such  stipulations. 

Duncan  Miller,  11  IBLA  1  (May  14,  1973) 

When  a  noncompetitive  oil  and  gas  lease  offer 

is  rejected  by  the  Secretary  of  the  Interior 
in  the  exercise  of  his  discretion,  the  offer 

will  not  be  held  in  suspense  pending  a 

future  determination  that  the  lands  described 
in  the  offer  should  be  leased. 

Martin  Exploration _, 

(June  28,  1973) 
Inc.,  11  IBLA  292 
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NONCOMPETITIVE  LEASES — Continued 

If  an  oil  and  gas  lease  Is  to  be  Issued  for  a 
particular  tract,  it  must  be  Issued  to  the  first 
qualified  applicant.   However,  the  Department 
has  plenary  authority  to  refuse  to  issue  any 
lease  and  an  offeror  for  such  a  lease  acquires 

no  rights  as  against  the  Government. 

A  regulation  is  valid  where  it  constitutes  an 
interpretation  of  the  Act  of  September  2,  1960, 
74  Stat.  781,  and  that  interpretation  is  not 

unreasonable  and  not  plainly  inconsistent  with 
the  statute. 

Where  a  regulation  prescribes  that  all  noncompetitive 
offers  issued  thereafter  will  be  for  a  term  of 

ten  years,  that  regulation  precludes  the  issuance 
of  a  noncompetitive  lease  pursuant  to  a  law  which 
had  been  modified  or  repealed. 

Duncan  Miller.  12  IBLA  206  (July  17,  1973) 

The  drawing  of  an  offer  for  a  noncompetitive  lease 
creates  no  vested  rights  in  the  offeror,  and  if 
lands  embraced  in  the  offer  are  designated  as  with- 

in a  known  geological  structure  before  the  issuance 

of  a  lease,  the  offer  must  be  rejected  as  to  those 
lands . 

Inc.,  14  IBLA  137 Silver  Monument  Minerals, 
(Jan.  7,  1974) 

Acquired  land  formerly  included  in  a  terminated  oil 
and  gas  lease  may  be  leased  only  in  compliance  with 
the  simultaneous  filing  procedures  set  out  in 

43  CFR  3112.   A  non-competitive  oil  and  gas 
lease  offer  is  properly  rejected  where  the  land 
which  is  the  subject  of  such  offer  has  not  been 

posted  as  available  for  the  filing  of  lease 
offers  as  prescribed  by  the  perinent  regulation. 

Carl  C.  Robinson,  14  IBLA  338  (Feb.  5,  1974) 

OIL  AND  GAS  LEASES— Continued 

NONCOMPETITIVE  LEASES — Continued 

gas  fields,  an  improperly  issued  noncom- 
petitive lease  cannot  gain  life  by  the  fact 

that  a  bona  fide  purchaser  subsequently 
acquires  it.   30  U.S.C.  §  184(h)(2)  (1970). 

A  bona  fide  purchaser  of  a  noncompetitive 
lease  issued  for  public  lands  not  subject 
to  noncompetitive  leasing  under  the  Mineral 
Leasing  Act,  as  amended,  30  U.S.C. 

SS  226(a)-(b)  (1970),  is  not  entitled  to 
any  protection,  and  the  lease  is  properly 
canceled  as  a  nullity. 

Skelly  Oil  Company.  16  IBLA  264  (July  29,  1974) 

A  noncompetitive  oil  and  gas  lease  offer  must 
be  rejected  when  filed  at  a  time  when  the 
official  records  in  the  local  BLM  office 
show  prima  facie  that  the  lands  are  embraced 
in  an  outstanding  oil  and  gas  lease. 

Ronald  K.  Robbins.  17  IBLA  179  (Sept.  16,  1974) 

Where  an  oil  and  gas  offer  is  filed  for  land, 
which  land  prior  to  the  issuance  of  a  lease 
Is  determined  to  be  on  a  known  geological 
structure  of  a  producing  oil  and  gas  field, 
the  Department  has  no  discretion  to  issue 
a  lease  noncompetitively  but  is  mandated  by 
the  law  to  reject  the  oil  and  gas  offer. 

A  noncompetitive  oil  and  gas  lease  offer  must 
be  rejected  where,  after  its  filing  but  prior 
to  the  issuance  of  the  lease,  the  land  is 
determined  ;o  be  within  the  known  geological 
structure  of  a  producing  oil  or  gas  field. 

Minetta  A.  Miller.  17  IBLA  245  (Sept.  23,  1974) 

The  drawing  of  an  offer  for  a  noncompetitive  lease 
creates  no  vested  rights  in  the  offeror,  and  if 
lends  embraced  in  the  offer  have  been  designated 

as  within  a  known  geologic  structure  before  the 
issuance  of  a  lease,  the  offer  must  be  rejected 
as  to  those  lands. 

Donald  Reese,  15  IBLA  101  (Mar.  12,  1974) 

An  offeror  is  properly  disqualified  under  43  CFR 
3112.4-1  from  receiving  a  noncompetitive  oil 
and  gas  lease  on  an  offer  drawn  number  one  at 
a  simultaneous  drawing  when  he  fails  to  pay 
the  first  year  rental  within  15  days  of  receipt 
of  the  notice  that  such  payment  is  due. 

Duncan  Miller,  17  IBLA  267  (Sept.  27,  1974) 

A  noncompetitive  oil  and  gas  lease  offer 
is  properly  rejected  where  the  land 
which  is  the  subject  of  such  offer  was 
formerly  included  in  a  terminated  oil 
and  gas  lease  and  subsequently  leased 
in  compliance  with  the  simultaneous 
filing  procedures  set  out  in  43  CFR 
3112. 

Duncan  Miller,  15  IBLA  275  (Apr.  26,  1974) 

Where  the  Mineral  Leasing  Act,  as  amended , 

30  U.S.C.  5  226  (1970),  requires  competi- 
tive bidding  for  lands  underlain  by  known 

geological  structures  of  producing  oil  and 

Under  the  Department  of  the  Interior's  regu- 
lations, priority  between  simultaneously 

filed  over-the-counter  oil  and  gas  lease 
offers  that  conflict  in  part  is  properly 

determined  by  a  public  drawing  which  in- 
cludes all  lease  offers  containing  inter- 
related conflicts,  rather  than  a  separate 

drawing  for  each  parcel  in  conflict. 

Tenneco  Oil  Company,  17  IBLA  285  (Sept.  27,  1974) 
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OPERATING  AGREEMENTS 

An  instrument  in  which  an  assignor  agrees  to 

"grant,    sell,    assign  and  convey  the  exclusive 
right  and  privilege  of  testing  and  developing"  is 
an  operating  agreement  rather  than  an  assign- 

ment of  record  title  and  creates  no  contractual 

relationship  between  the  United  States  and  the 
assignee. 

Harry  L.   Bigbee.    2  IBLA  23      (Mar.    1,    1971) 

PATENTED  OR  ENTERED  LANDS 

Land  patented  with  a  reservation  of  the  oil  and  gas 

deposits  to  the  United  States  which  is  subse- 
quently included  within  the  outer  limits  of  the 

boundary  of  a  reservoir  right-of-way  thereafter 
granted  is  not  affected  by  the   right-of-way  so  as 
to  make  the  oil  and  gas  subject  to  disposal  under 
the  act  of  May  21,    1930,    and  the   reserved  deposits 
are  subject  to  leasing  only  under  the  Mineral 
Leasing  Act. 

R.S.  McKnight,  A. 30237  (Mar.  29,  1965) 

72  I.  D.  153 

An  oil  and  gas  offer  roust  be  rejected  when 
the  land  applied  for  has  been  leased  to 
a  senior  offeror  under  a  proper  offer  or 
has  been  patented  with  no  reservation  of 
oil  and  gas. 

El  Paso  Products  Co.  ."  10  IBLA  116  (Mar.  9,  1973) 

OIL  AND  GAS  LEASES— Continued 

PREFERENCE  RIGHT  LEASES  — Continued 

the  land  office  is  under  no  duty  to  direct  service 

upon  the  entryman's  attorney  where  the  last 
communication  with  that  attorney  was  eight 
years  earlier,   and  there  is  nothing  in  the  land 
office  records  to  indicate  that  the  same  attorney 
is  still  representing  the  entryman  or  is  au- 

thorized to  receive  service  of  documents  on 

his  behalf,   and  where  service  upon  the  attorney 
would  be,   at  the  most,    constructive  service 
upon  the  entryman,   and  constructive  service 
has  already  been  obtained. 

Harold  H.   Sternberg,  A-30700  (May  25,    1967) 

The  provisions  of  section  7  of  the  act  of  July  3, 
1958,  which  provides  that  rights  of  an  offeror 
for  an  oil  and  gas  lease  for  certain  lands  that 
are  later  transferred  to  the  State  of  Alaska 

shall  not  terminate,   but  all  rights  and  obliga- 
tions of  the  United  States  shall  vest  in  the  State 

of  Alaska,  does  not  authorize  the  Secretary  of 
the  Interior  to  issue  a  lease  on  a  pending  offer 
after  title  has  passed;  but  for  the  satisfaction 
of  whatever  rights  he  has,  the  offeror  must 
look  to  the  State. 

Charles  Schraier,   Robert  Schulein  et  al.  , 
A-30814,   A-30816  (Nov.    21,    1967) 

Where   an  application  for  a  preference   right 
oil  and   gas   lease   is    filed   for  land   Included 
in  an  outstanding  oil   and  gas   lease  of   record, 
the  application  oust  be  rejected  because  the 
land   is   segregated   by   that    lease—whether 
the  outstanding  lease  is  valid,   void  or 
voidable. 

PREFERENCE  RIGHT  LEASES 

W-    Smith.   6   IBLA  318    (July   13,   1972) 
79  I.D.    439 

Where  notice  of  a  desert  land  entryman's  pref- 
erence right  to  apply,    within  30  days  after 

receipt  of  notice,   for  an  oil  and  gas  lease  to 
the  lands  embraced  in  his  entry  was  sent  by 
certified  mail  to  the  entryman  at  his  last 
address  of  record,    but  delivery  was  not 
effected  because  the  entryman  had  changed 
his  address  without  notification  to  the  land 
office,   and  the  post  office  returned  the  letter 

to  the  sender  marked  "Unknown,"  the  entry- 
man  is  chargeable  with  notice  of  his  prefer- 

ence right,   and  his  failure  to  exercise  that 
right  within  the  30-day  period  provided  for  by 
regulation  terminates  his  right  thereafter  to 
apply  for  a  preference  right  lease. 

Where  notice  of  a  preference  right  to  obtain  an 
oil  and  gas  lease  had  been  sent  by  certified 
mail  to  a  desert  land  entryman  at  his  last 
address  of  record,   and  the  notice  has  been 
returned  to  the  sender  by  the  post  office  with 
a  notation  that  the  addressee  is  "Unknown,  " 

PRODUCTION 

The  term  "cost  of  production,  "  as  used  in  a  partic- 
ular unit  agreement  and  as  applied  to  a  gas  well, 

includes  the  cost  of  pipe  line  construction  and 
well  connection  which  are  required  before  the 
well  can  be  produced. 

Kerr-McGee  Oil  Industries,    Inc.    et  al.  ,    A-30481 
(Apr.    14,    1966)  73  I.D.    110 

lease  which  is   in  its  extended  tern  because 
of  production   terminates   upon   cessation  of 
production   if   reworking  or  drilling  opera- 

tions  are  not   commenced  upon  the  leasehold 
within  60   days   thereafter  and  conducted 
with  reasonable  diligence  during  the 
period  of  nonproduction. 
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PRODUCTION  — Continued 

Where  the  appropriate  state  agency  approves 
abandonment  of  a  well  as  of  a  date  certain, 
marking  the  cessation  of  production,  and  a 
federal  employee  later  notifies  a  person 
Interested  In  the  oil  and  gas  lease  that  he 
has  60  days  from  a  later  date,  erroneously 
construed  by  such  employee  to  be  the  date 
of  such  cessation,  within  which  to  commence 

drilling  or  reworking  operations,  such 
notification  will  not  be  construed  as 

creating  any  rights. 

R.  E.  Hibbert,  8  IBLA  379  (Dec.  12,  1972) 

The  Geological  Survey  may  not  change  the  royalty 
base  of  production  on  a  retroactive  basis  where 
the  royalty  base,  originally  adopted,  was  within 
the  ambit  of  the  governing  regulations. 

Although  an  allowance  for  barging  costs,  from  an 
onshore  point  (Burns  Terminal)  to  another  onshore 
point  (Marrero)  may  be  considered  as  within  the 

ambit  of  "other  relevant  matters"  within  the 
scope  of  30  CFR  250.64,  the  request  for  such  allow- 

ance is  properly  denied,  where  found  to  be  dis- 
<*d8nsonant  with  the  public  interest. 

OIL  AND  GAS  LEASES— Continued 

REINSTATEMENT  — Continued 

Where  an  oil  and  gas  lessee  files  a  preliminary  re- 
quest for  reinstatement  of  his  lease,  stating  that 

a  formal  request  will  be  filed  later,  and  the  land 
office  rejects  the  request  before  the  formal  re- 

quest is  filed,  the  formal  request  when  later  filed 
is  not  subject  to  rejection  because  the  lessee  did 
not  appeal  from  the  earlier  rejection. 

Under  the  terms  of  sec.   31(c)  of  the  Mineral  Leas- 
ing Act,  as  added  by  the  act  of  Oct.    12,    1962, 

a  noncompetitive  oil  and  gas  lease  is  properly 
reinstated  when  it  appears  that  the  lease  term- 

inated before  Oct.    15,    1962,   for  failure  to  pay 
the  annual  rental  on  or  before  the  anniversary 
date  of  the  lease  and  the  lessees  show  that  they 
had  mailed  the  rental  payment  in  time  for  timely deliver  on  the  anniversary  date  in  the  normal 
course  of  the  mail  but  because  of  some  delay 
the  delivery  was  not  made  in  time. 

R.  A.    Keans.   A-30183  (Feb.    16, 

1965) 

fhe  Superior  Oil  Company.   Transocean  Oil   Inc. 
12   IBLA  212    (July   18,   1973) 

An  oil  and  gas  lessee  whose  lease  is  declared  to  be 
terminated  and  who  fails  to  appeal  from  such 
declaration  is  not  entitled  to  reinstatement  of  the lease. 

Where  a  lessee  seeks  to  have  an  oil  and  gas  lease 
extended  on  the  ground  that  the  lease  contains 
a  well  capable  of  producing  oil  and  gas  in  paying 
quantities,   the  well  must  be  one  which  is  actually 
in  physical  condition  to  produce  at   the  particular 
tine  in  question.      Where  a  well  has  been  drilled, 
the  casing  set  and  cemented,   but   the  casing  has 
not  been  perforated,   the  well  has  never  been  In 
a  physical  condition  to  produce  and  the  lease 
terminated  at   the  end  of  its  term. 

Arlyne  Lanadale.   16  IBLA  42    (June  20,   1974) 

Harold  Ladd  Pierce.   A-30341  (June  30,    1965) 

The  act  of  October  15,    1962,  does  not  authorize 
the  reinstatement  of  leases  which  terminate 
after  the  date  of  the  act  for  nonpayment  of rental. 

Joan  Witmer,   A-30986  (Mar.   3,    1969) 

REINSTATEMENT 

The  first  qualified  applicant  for  an  oil  and  gas 
lease  acquires  no  vested  right  to  have  a  lease 
issued  to  him  but  only  a  right  to  be  preferred 
over  other  applicants  if  a  lease  is  to  be  issued 

and  his  offer  may  be  rejected  if  it  is  determin- 
ed that  a  previously  terminated  lease  including 

the  land  sought  for  leasing  should  be  reinstated 
under  sec.   31(c)  of  the  Mineral  Leasing  Act. 

The  Department  perceives  no  constitutional  ob- 
jection to  the  authority  of  Congress  to  provide 

for  the  reinstatement  of  a  terminated  oil  and 

gas  lease  under  the  Mineral  Leasing  Act  even 
though  a  valid  application  for  an  oil  and  gas 
lease  has  been  filed  under  that  act  for  the  land 
in  the  terminated  lease. 

The  act  of  October  15,    1962,  does  not  authorize 
the  reinstatement  of  leases  which  terminate 
after  the  date  of  the  act  for  late  payment  of 
rentals. 

Union  Texas  Petroleum,   A-30970  (Mar.   5,    1969) 

Oil  and  gas  leases  are  peoperly  declared  to  be 
automatically  terminated  where  the  rental  pay- 

ments are  not  received  in  the  proper  land  office 
en  the  anniversary  dates  of  the  leases  cr  sub- 

sequently even  though  the  payments  may  have 
been  mailed  in  time  to  be  received  on  or  before 
the  anniversary  dates,  and  the  leases  cannot  be 
reinstated  by  the  tender  thereafter  of  the  overdue 
rental  payments. 

Westates  Petroleum  Company,   A-31117 

faar.   4,    19>0)   
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It  is  proper  to  deny  reinstatement  of  an  oil  and  gas 

lease  where  a  suit  against  the  Secretary  seeking 

review  of  a  decision  terminating  the  lease  is  dis- 
missed with  prejudice. 

Duncan  Miller,  2  IBLA  254   (May  10.  1971) 

An  oil  and  gas  lease  automatically  terminates 
in  accordance  with  the  Act  of  July  29,  1954, 
where  rental  is  not  paid  on  or  before  the 
anniversary  date  of  the  lease,  and  the  lease 

may  not  be  reinstated  if  the  amendatory  re- 
lief provisions  of  the  Act  of  May  12,  1970, 

30  U.S.C.  $  188(b)  (1970),  are  not  applicable. 

Robert  P.  Good.  6  IBLA  233  (June  22,  1972) 

An  applicant  asserting  a  claim  to  benefits 
of  an  Act  of  Congress  has  the  burden  of 
furnishing  sufficient  evidence  of  his 
entitlement  thereto.   Failure  to  submit 
such  evidence  will  result  in  the  denial 

of  his  claim.  Where  an  applicant  seeks 
reinstatement  of  his  oil  and  gas  lease 
under  the  Act  of  May  12,  1970,  84  Stat. 
206,  30  U.S.C.  S  188  (1970),  he  has  the 
burden  of  establishing  by  persuasive 
evidence  that  the  failure  to  pay  his  full 
rental  timely  was  either  Justifiable  or 
not  due  to  a  lack  of  reasonable  diligence. 

Mere  assertions,  unsupported  by  any  proba- 
tive evidence,  are  not  sufficient. 

James  E.  Fowler  and  Frances  T. 
(Dec.  12,  1972) 

Fowler,  8  IBLA  372 

There  is  no  authority  in  the  Secretary  of  the 
Interior  to  reinstate  an  oil  and  gas  lease 

which  has  been  relinquished. 

Roy  W.  Reed.  7  IBLA  321  (Sept.  25,  1972) 

Under  the  provisions  of  P.L.  91-245,  amending 
f  31  of  the  Mineral  Leasing  Act,  30  U.S.C. 
{  188,  reinstatement  is  properly  granted 

where  the  lessee  shows  that  the  rental  pay- 
ment was  mailed  sufficiently  in  advance  of 

the  due  date  so  that  in  the  normal  course 

of  events  the  payment  would  have  arrived 
prior  to  or  on  the  anniversary  date,  even 
though  the  payment  was  not  received  until 
after  that  date. 

Failure  to  timely  pay  the  advance  rental  on 
an  oil  and  gas  lease  will  be  deemed 

"justifiable"  where  the  failure  is  the 
result  of  sufficiently  extenuating  circum- 

stances which  affected  the  lessee's  actions. 

R.  G.  Price,  et  al.  ,  8  IBLA  290  (Dec.  6,  1972) 

It  is  proper  to  deny  a  petition  for  rein- 
statement of  an  oil  and  gas  lease  ter- 

minated for  failure  to  pay  rental  as 

required  by  section  31,  Mineral  Leasing 
Act  of  1920,  as  amended.  30  U.S.C. 
S  188  (1970),  where  the  petitioner  has 
not  shown  that  his  failure  to  pay  the 
rental  on  or  before  the  anniversary  date 
of  the  lease  was  justifiable  or  not  due 
to  lack  of  reasonable  dlligency,  as  set 
forth  in  P.L.  91-245,  Act  of  May  12,  1970. 

Louis  Samuel,  et  al..  8  IBLA  268  (Dec.  6,  1972) 

An  oil  and  gas  lease  on  which  there  is 
no  well  capable  of  producing  oil  or  gas 

in  paying  quantities  terminates  by  oper- 
ation of  law  if  the  rental  is  not  paid 

on  or  before  the  anniversary  date  of 
the  lease;  timely  tender  of  rental  by 
means  of  a  check  which  when  presented, 
is  dishonored  by  the  bank  on  which  it 

is  drawn,  does  not  constitute  timely 

payment. 
A  mere  allegation  that  the  bank  has  erro- 

neously refused  to  honor  a  check  drawn 

thereon,  uncorroborated  by  an  admission 
of  mistake  from  the  bank,  will  not  suffice 

to  make  the  failure  to  timely  pay  "justi- 
fiable" and  reinstatement  is  properly 

denied  in  such  a  case. 

While  the  erroneous  actions  of  a  bank  in 

denying  payment  of  a  check  drawn  thereon 
will  suffice  to  make  a  timely  payment  a 

"tender"  within  the  ambit  of  section  31 
of  the  Mineral  Leasing  Act,  proof  that 
an  error  did  in  fact  occur,  is  required; 

and  where  no  such  proof  is  offered  the 
payment  cannot  be  considered  a  valid 
tender  so  as  to  fulfill  the  procedural 
requirements  for  reinstatement. 

Where  the  owner  of  a  lease  terminated 

for  failure  to  timely  pay  the  advance 
annual  rentals  does  not  pay  or  tender 
the  rental  within  20  days  of  the  due 

date,  the  Department  has  no  power  to 
grant  reinstatement,  and  the  petition 
for  the  same  is  properly  denied. 

James  S.  Guleke.  9  IBLA  73  (Jan.  16,  1973) 

Failure  of  a  lessee  to  pay  rental  on  or 
before  the  anniversary  date  of  a  lease, 
on  which  there  is  no  well  capable  of 

producing  oil  or  gas  in  paying  quanti- 
ties, results  in  the  automatic  termina- 

tion of  the  lease  by  operation  of  law. 
A  lease  so  terminated  may  be  reinstated 
only  if  the  terms  and  conditions  of  the 
Act  of  May  12,  1970,  84  Stat.  206, 
30  U.S.C.  $  188  (1970)  have  been  satisfied. 

Where  it  is  alleged  that  a  bank  erroneously 
dishonored  a  check  drawn  thereon,  and  an 

official  of  the  bank  admits  that  payment 

was  refused  by  mistake,  the  failure  to  pay 
timely  advance  rental  shall  be  deemed 

justifiable  so  long  as  payment  was  other- 
wise correct. 

George  E.  Con ley,  9  IBLA  302   (Feb.  7,  1973) 
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An  oil  and  gas  lease  terminated  by  operation 

of  law  for  failure  to  timely  pay  the 

advance  rentals  can  only  be  reinstated 
when  the  lessee  shows  that  his  failure  to 

pay  the  rental  on  or  prior  to  the  anniver- 
sary date  was  justifiable  or  not  due  to  a 

lack  of  reasonable  diligence. 

9  IBLA  300   (Feb.  7,  19  73) 

Failure  to  timely  pay  the  advance  rental 
on  an  oil  and  gas  lease  will  be  deemed 

"justifiable"  where  the  failure  is  the 
result  of  sufficiently  extenuating  cir- 

cumstances which  affected  the  lessee's 
actions . 

John  Rusiniak,    10   IBLA   74    (Mar.    5,    1973) 

OIL  AND  GAS  LEASES— Continued 

REINSTATEMENT  — Continued 

anniversary  date  of  the  lease  was  justifiable 
or  not  dua  to  lack  of  raasonable  diligence,  aa 

set  forth  in  P.L.  91-245,  Act  of  May  12,  1970. 
Mere  abaence  from  one's  hone  where  he  receives 
mall  and  the  failure  of  a  relative  to  call  to 

his  attention  promptly  the  courtesy  notice  of 
rental  due  do  not  constitute  satisfaction  of 

either  of,  those  criteria. 

Norman  K.  Huated.  12  IBLA  341  (Aug.  15,  1973) 

An  oil  and  gas  lease  terminated  for  failure  to  pay 

a  nominal  deficiency  in  the  annual  rental  within 
the  time  specified  in  a  notice  of  deficiency 
cannot  be  reinstated  where  tender  or  payment  of 
the  deficiency  is  not  made  within  twenty  daya  of 
the  anniversary  date,  as  required  by  the  Act  of 

May  12,  1970. 

William  C.  Morgan,  13  IBLA  60  (Sept.  17,  1973) 

The  failure  to  receive  a  courtesy  notice 

informing  the  lessee  of  the  rent  due  will 

not  be  deemed  a  "justifiable"  reason  for 
the  failure  to  pay  the  rental  on  or  prior 
to  the  date  due,  within  the  meaning  of 
section  31  of  the  Mineral  Leasing  Act, 
30  U.S.C.  §  188(c)  (1970). 

Louis  J.  Patla  et  al ■ ,  10  IBLA  127 
(Mar.  15,  1973) 

Failure  to  timely  pay  the  advance  rental  on 

an  oil  and  gas  lease  will  be  deemed  "justi- 
fiable" where  the  failure  is  the  result  of 

sufficiently  extenuating  circumstances 

which  affected  the  lessee's  actions. 

Mrs.  Charles  H.  Blake.  10  IBLA  175  (Apr.  ».  1973) 

Where  the  owner  of  a  lease  terminated  for  failure 
to  timely  pay  the  advance  annual  rental  does 

not  pay  or  tender  the  rental  within  20  daya  of 
the  due  date,  (ha  Department  has  no  power  to 
grant  reinstatement,  and  the  request  for  the 
same  must  be  denied. 

John  Oakason  and  H. 

(Sept.  19,  1973) 
F.  Mulholland.  13  IBLA  80 

Oil  and  gaa  leases  terminated  by  operation  of  law  for 
failure  to  pay  the  annual  rentals  on  or  before  the 
due  day  may  not  be  reinstated  where  no  tender  of 
payment  haa  been  made  until  44  days  after  the  due 
date. 

W.  R.  Murfin  (P/B/A).  Murfin  Drilling  Company. 
13  IBLA  97  (Sept.  24,  1973) 

It  is  proper  to  deriy  a  petition  for  reinstatement 
of  an  oil  and  gaa  lease  terminated  for  failure 

to  pay  advance  rental  timely  where  the  peti- 
tioner haa  not  shown  that  his  failure  to  pay 

the  rental  fee  on  or  before  the  anniversary 
date  of  the  lease  was  justifiable  or  not  due 
to  lack  of  reasonable  diligence. 

R.  H.  Parks.  10  IBLA  287  (Apr.  17,  1973) 

Monturah  Company,  10  IBLA  347  (May  3,  1973) 

An  oil  and  gas  lease  terminated  by  operation 
of  law  for  failure  to  timely  pay  the 
advance  rentals  can  only  be  reinstated 
when  the  lessee  shows  that  his  failure 

to  pay  the  rental  on  or  prior  to  the 
anniversary  date  was  justifiable  or  not 
due  to  a  lack  of  reasonable  diligence. 

John  L.  Stambaugh.  11  IBLA  27  (May  22,  1973) 

Where  an  appellant  asserts  that  the  failure  to  pay 
rental  timely:   (1)  wis  due  to  an  apparent  lack  of 
diligence;   (2)  resulted  from  mishandling  of  the 
courtesy  notice;  and   (3)  was  caused  in  part  by  the 

illness  of  one  of  appellants'  mother,  reinstatement 
of  the  oil  and  gas  lease  Is  denied  properly  since 

"Justifiable  delay"  within  the  ambit  of  43  CFR 
3108. 2-1 (c)(1)  has  not  been  demonstrated. 

Barbara  C.  Balrd.  13  IBLA  201 Wayne  L.  Wllllston, 

(Oct.  4,  1973) 

An  oil  and  gas  lease  terminated  by  operation  of  law 
for  failure  to  pay  the  advance  rental  timely  can 
only  be  reinstated  when  the  lessee  shows  that  his 

failure  to  pay  .the  rental  on  or  prior  to  the  anni- 
versary date  was  justifiable  or  not  due  to  a  lack 

of  reasonable  diligence. 

M.  A.  Schofmen.  13  IBLA  205  (Oct.  4,  1973) 

It  Is  proper  to  deny  a  petition  for  reinstatement 
of  an  oil  and  gas  leaae  terminated  for  failure 
to  pay  rental  as  required  by  section  31,  Mineral 
Leasing  Act  of  1920,  as  amended,  30  U.S.C.  f  188 
(1970),  where  the  petitioner  has  not  shown  that 

his  failure  to  pay  the  rental  on  or  before  the 

Where  an  appellant  contends  that  an  earthquake  forc- 
ing reeonatruction  of  his  place  of  business  two 

years  after  that  cataclysmic  event  is  an  exten- 
uating circumstance  causing  justifiable  delay 

In  a  rental  payment,  a  decision  of  the  State 
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Office  denying  reins  t«t  am  snt  will  be  affirmed  due 
to  hla  failure  Co  prove  sufficient  proximity 
end  ceueellty. 

The  assertion  by  en  appellant  that  he  detrimentally 
relied  upon  receipt  of  a  courtesy  notice,  which 

wee  poeelbly  deleyed  in  trenelt,  ie  not  a  justi- 
fiable excuse  for  failure  to  pay  timely  the 

rental  on  the  anniversary  date. 

Kenneth  F.  Santor.  13  IBLA  208  (Oct.  5,  1973) 

An  oil  and  gaa  leaae  terminated  by  operation  of  law 
for  failure  to  timely  pay  the  advance  rentals 
can  only  be  reinstated  when  the  leesee  shows 
that  his  failure  to  pay  the  rental  on  or  prior 
to  the  annlvereary  date  was  Justifiable  or  not 
due  to  a  lack  of  reasonable  diligence. 

The  normal  inconveniences  and  difficulties  attending 
a  company  reorganisation  will  not  be  deemed  a 

Justifiable  reason  for  failure  to  exercise  reason- 
able diligence  in  paying  the  advance  rentals  due 

on  an  oil  and  gaa  leaae. 

Columbia  Gaa  Transmission  Corporation.  13  IBLA  243 
(Oct.  12,  1973) 

An  oil  and  gaa  leaae  terminated  by  operation  of 
law  for  failure  to  pay  the  advance  rentals  on 

time  can  only  be  reinstated  when  the  lessee 
ahows  that  hie  feilure  to  pay  the  rental  on 

or  prior  to  the  anniversary  dete  was  Justi- 
fiable or  not  due  to  a  lack  of  reasonable 

diligence. 

Harold  A.  Armaan.  13  IBLA  279  (Oct.  25,  1973) 

Where  an  oil  and  gss  lease  la  terminated  by 
operation  of  lav  and  the  lands  Involved  have 

been  withdrawn  from  mineral  leasing,  a  petition 
for  reinstatement  of  the  lssse  must  be  rejected. 
43  CPI  31M.  2-1  (c)(3). 

*TfrT~  T  ritil   13  HmA  2«  (Oct.  25,  1973) 

An  oil  and  gas  leaae,  terminated  for  failure  to  pay 

timely  rental,  cannot  be  reinstated  where  the  feder- 
al oil  and  gas  interesta  In  the  lands  are  shown  by 

the  records  to  have  been  withdrawn.   43  CFR  3108. 
2-l(c) (3) . 

Edgar  L.  Craven,  13  IBLA  292  (Oct.  29,  1973) 

On  petition  for  reinstatement  of  an  oil  and  gas  lease, 
failure  to  timely  pay  the  advance  rental  on  an  oil 

and  gaa  leaae  will  be  deemed  "justifiable"  when 
auch  failure  is  the  result  of  sufficiently  extenu- 

ating circumstances  which  affected  the  lessee's 
action.   The  death  of  lessee's  mother  on  April  30, 
1970,  is  not  proximate  enough  in  time  to  September  1, 
1971,  the  anniversary  date  of  the  lease,  to  be  e 

Justifiable  cause  for  such  a  delay,  and  the  petition 
for  reinstatement  Is  properly  denied. 

On  petition  for  reinstatement  of  an  oil  and  gas  leese, 
the  lessee  muat  ahow  that  his  feilure  to  timely  pey 

the  advance  rental  was  Justifiable  or  not  due  to  a 
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lack  of  reasonable  diligence.  When  the  lessee  mai 
the  rental  payment  from  Sunnymead,  California,  by 

regular  mall  to  Anchorage,  Alaska,  two  days  before 
the  payment  is  due,  he  has  not  exercised  reaaonabl 

diligence  and  the  petition  for  reinstatement  is 

properly  denied. 

Alfred  B.  Tyler,  Executor,  13  IBLA  316  (Nov.  1,  1973 

It  is  proper  to  deny  a  request  for  reinstatement 
of  an  oil  and  gas  lease  terminated  for  failure 

to  pay  advance  rental  timely  where  the  petition- 
er has  not  shown  that  its  failure  to  pay  the 

rental  on  or  before  the  anniversary  date  of  the 
lease  was  justifiable  or  not  due  to  lack  of 
reasonable  diligence. 

Knight  &  Miller  Oil  Corporation,  13  IBLA  337 
(Nov.  13,  1973) 

An  oil  and  gas  lease  terminated  by  operation  of  law 
for  failure  to  pay  the  full  advance  rental  timely 
can  only  be  reinstated  when  the  lessee  shows  that 

his  failure  to  pay  the  rental  on  or  prior  to  the 
anniversary  date  was  justifiable  or  not  due  to  a 
lack  of  reasonable  diligence. 

Oil  Resources, Inc..  13  IBLA  359  (Nov.  16,  1973) 

An  oil  and  gas  lease  terminatea  by  operation  of  law 
for  failure  to  pay  the  advance  rentals  timely  will 
be  reinstated  when  the  lessee  shows  that  hie  failuri 

to  pay  the  rental  on  or  before  the  anniversary  date 
wea  not  due  to  a  lack  of  reasonable  diligence. 

Mary  White  end  James  White, 
(Nov.  16,  1973) 

Sr.,  13  IBLA  363 

Where  an  oil  and  gas  lease  is  terminated  by  operetlon 
of  law  and  the  lands  involved  are  withdrawn  for 
minerel  leasing  either  before  or  after  such  termina- 

tion, a  petition  for  reinstatement  of  the  lease 

must  be  rejected,  notwithstanding  a  finding  of  rea- 
aonabl. dillgenee.  43  CFR  3108. 2-1 (c) (3) . 

Deibelll  Coal  Mine.  Inc..  13  JBLA  365  (Nov.  19,  1973) 

It  is  proper  to  deny  a  request  for  reinstatement  of 
an  oil  and  gas  lease  terminated  for  failure  to 
pay  advance  rental  timely  where  the  petitioner  has 
not  shown  that  its  failure  to  pay  the  rental  on  or 

before  the  anniversary  date  of  the  lease  was  justi- 
fiable or  not  due  to  lack  of  reasonable  diligence. 

Knight  &  Miller  Oil  Corporation,  14  IBLA  135 
(Jan.  7,  1974) 

Where  an  oil  and  gas  lease  is  terminated 
by  operation  of  law  and  the  lands 
involved  are  withdrawn  from  mineral 
leasing  either  before  or  after  such 

a  termination,  a  petition  for  rein- 
statement of  the  lease  must  be  rejected, 

notwithstanding  a  finding  of  Justifi- 
able delay.   43  CFR  3108.2-l(c) (3) . 

14  IBLA  215  (Jan.  23.  1974) 
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It  is  proper  to  deny  a  petition  for  rein- 
statement of  an  oil  and  gas  lease  ter- 

minated for  failure  to  pay  rental  as 

required  by  t  31,  Mineral  Leasing  Act  of 
1920,  as  amended,  30  U.S.C.  S  188  (1970), 
where  the  petitioner  has  not  shown  that 
his  failure  to  pay  the  rental  on  or  before 

the  anniversary  date  of  the  lease  was  jus- 
tifiable or  not  due  to  lack  of  reasonable 

diligence,  as  set  forth  in  P.L.  91-245, 
Act  of  May  12,  1970. 

A.  0.  Holley.  14  IBLA  264  (Jan.  30,  1974) 

An  oil  and  gas  lease  terminated  by  operation  of  law 
for  failure  to  pay  the  advance  rentals  on  time 
can  only  be  reinstated  when  the  lessee  shows  that 
his  failure  to  pay  the  rental  on  or  prior  to  the 
anniversary  date  was  justifiable  or  not  due  to  a 
lack  of  reasonable  diligence. 

Maurice  E.  Mosher,  14  IBLA  287  (Jan.  31,  1974) 

Where  the  owner  of  a  lease  terminated  for  failure 

to  timely  pay  the  advance  rental  does  not  pay  or 
tender  the  rental  within  20  days  of  the  due  date, 
the  Department  has  no  power  to  grant  reinstateonent . 

It  is  proper  to  deny  a  request  for  reinstatement 
of  an  Oil  and  gas  lease  terminated  for  failure 
to  pay  advance  rental  timely  where  the  petitioner 
has  not  shown  that  his  failure  to  pay  the  rental 
on  or  before  the  anniversary  date  of  the  lease 
was  Justifiable  or  not  due  to  lack  of  reasonable 
diligence. 

Ernst  Soffer,  15  IBLA  161  (Mar.  26,  1974) 

Where  appellant  mailed  rental  payment  for  oil 
and  gas  lease  in  sufficient  time  for  it  to 
arrive  in  proper  BLM  office  on  or  before  due 
date,  considering  distance  Involved  and  normal 
delays  attendant  upon  collection,  transmittal, 
and  delivery  of  mail,  appellant  came  within 
ambit  of  provisions  in  30  U.S.C.  $  188(c) 

(1970)  and  43  CFR  i   3108. 2-1 (c)  for 
reinstatement  of  lease  when  failure  to  timely 

pay  rental  is  "not  due  to  a  lack  of 
reasonable  dllllgence  on  the  part  of  the 

Where  appellant  mailed  oil  and  gas  lease 
rental  payment,  due  on  November  1,  from 
Houston,  Texas,  on  October  30  to  Santa  Fe, 
New  Mexico  Office,  late  payment  was  not  due 
to  a  lack  of  reasonable  diligence  on 

appellant's  part. 

TOTT "  PJJ  ̂ "Tn?nY  15  IBLA  422  (June  14,  1974) 

Texas  Eastern  Transmission  Corporation 
(Feb.  21,  1974) 

14  IBLA  361 

An  oil  and  gas  lease  terminated  by  operation  of 
law  for  failure  to  pay  the  advance  rental  on  time 
can  only  be  reinstated  when  the  lessee  shows  that 
his  failure  to  pay  the  rental  on  or  prior  to  the 
anniversary  date  was  Justifiable  or  not  due  to  a 
lack  of  reasonable  diligence. 

The  failure  to  receive  a  courtesy  notice  informing 
the  lessee  of  the  rent  due  will  not  be  deemed  a 

"Justifiable"  reason  for  the  failure  to  pay  the 
rental  on  or  prior  to  the  date  due,  within  the 
meaning  of  section  31  of  the  Mineral  Leasing  Act, 
30  U.S.C.  S  188(c)  (1970). 

Jan  R.  Chrlstensen.  United  Investors  Corporation, 
15  IBLA  72  (Mar.  7,  1974) 

tt  is  proper  to  deny  a  request  for  reinstatement 
of  an  oil  and  gas  lease  terminated  for  failure 
to  pay  advance  rental  timely  where  the  petitioner 
has  not  shown  that  his  failure  to  pay  the  rental 
on  or  before  the  anniversary  date  of  the  lease 
was  justifiable  or  not  due  to  lack  of  reasonable 
diligence. 

Leon  Alfara  Miranda,  15  IBLA  89  (Mar.  11,  1974) 

Where  appellant  mailed  rental  payment  for  oil 
and  gas  lease  in  sufficient  time  for  it  to 
arrive  In  the  proper  BLM  office  on  or  before 
due  date,  considering  distance  Involved  and 
normal  delays  attendant  upon  collection, 
transmittal,  and  delivery  of  mail,  she  came 
within  ambit  of  provisions  in  30  U.S.C.  5  188(c) 

(1970)  and  43  CFR  3108.2-l(c)  for  reinstatement 
of  lease  when  failure  to  timely  pay  rental  is 

"not  due  to  a  lack  of  reasonable  diligence  on 

the  part  of  the  lessee." 

»fhere  appellant  mailed  oil  and  gas  lease  rental 
payment,  due  on  or  before  November  1,  from 
Los  Angeles,  California  on  October  30  to 
Santa  Fe,  New  Mexico  Office,  late  payment 
was  not  due  to  a  lack  of  reasonable  diligence 

on  appellant's  part. 

Sharon  Rae  Cook,  15  IBLA  424  (June  14,  1974) 

An  oil  and  gas  lease,  terminated  by  operation  of 
law  for  failure  to  pay  timely  the  advance 
rental,  may  only  be  reinstated  when  it  is  shown 

that  failure  to  pay  the  rental  on  or  before  the 
anniversary  date  was  Justifiable  or  not  due  to 
a  lack  of  reasonable  diligence.   Mailing  the 
rental  from  Dallas,  Texas,  to  Billings,  Montana, 

the  day  before  its  due  date,  does  not  constitute 
reasonable  diligence. 

l  oil  and  gas  lease  terminated  by  operation  of 
law  for  failure  to  pay  the  advance  rentals  on 
time  can  only  be  reinstated  when  the  lessee 
shows  that  his  failure  to  pay  the  rental  on 
or  prior  to  the  anniversary  date  was  either 
Justifiable  or  not  due  to  a  lack  of  reasonable 
diligence. 

Charles  Schulte, 
(Mar.  12,  1974) 

Evelyn  Schulte,  15  IBLA  104 

Gordon  R.  Epperson,  et  al..  d/b/a  Target  Oil  Co. 
16  IBLA  60  (June  25,  1974) 

It  Is  proper  to  deny  a  petition  for  reinstate- 
ment of  an  oil  and  gas  lease  terminated  for 

failure  to  pay  rental  as  required  by  §  31  of 
the  Mineral  Leasing  Act  of  1920,  as  amended, 
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30  U.S.C.  f  188  (1970),  where  the  petitioner 
has  not  shown  that  his  failure  to  pay  the 
rental  on  or  before  the  anniversary  date  of 
the  lease  was  Justifiable  or  not  due  to 
lack  of  reasonable  diligence. 

Duncan  Miller,  16  IBLA  71  (June  26,  1974) 

It  is  proper  to  deny  a  request  for  reinstate- 
ment of  an  oil  and  gas  lease  terminated 

by  operation  of  law  for  failure  to  pay 
advance  rental  timely  where  the  petitioner 
has  not  shown  that  his  failure  to  pay  the 
rental  on  or  before  the  anniversary  date 
of  the  lease  was  Justifiable  or  not  due 
to  a  lack  of  reasonable  diligence. 

Louis  H.  Hughes,  16  IBLA  102  (June  28,  1974) 

Where  appellant  mailed  rental  payment  for 
oil  and  gas  lease  in  sufficient  time  for 
it  to  arrive  in  proper  BLM  office  on  or 
before  due  date,  considering  distance 
Involved  and  normal  delays  attendant  upon 
collection,  transmittal,  and  delivery  of 

mail,  appellant  is  within  ambit  of  pro- 
visions in  30  U.S.C.  5  188(c)  (1970)  and  43  CFR 

3108. 2-1 (c)  for  reinstatement  of  lease  when  failure 

to  timely  pay  rental  Is  "not  due  to  a  lack  of 
reasonable  diligence  on  the  part  of  the  lessee." 

Where  appellant  nailed  oil  and  gas  lease  rental  payment, 
due  on  Nov.  1,  from  Oklahoma  City,  Oklahoma,  on 

Oct.  29-  to  Silver  Spring,  Maryland,  Eastern  States 
Office,  late  payment  was  not  due  to  a  lack  of  reason- 

able diligence  on  appellant's  part. 

Eason  Oil  Company.  John  W.  Nichols,  16  IBLA  109 
(June  28,  1974) 

It  is  proper  to  deny  a  petition  for  re- 
instatement of  an  oil  and  gas  lease 

terminated  for  failure  to  pay  the  an- 
nual rental  when  due  where  the  petitioner 

attributes  the  tardy  payment  to  the  fact 
that  she  moved  from  her  address  of  re- 

cord and  the  billing  notice  was  not 
forwarded  to  her  new  address  and  she 
mistakenly  believed  that  the  rental 

could  be  paid  anytime  during  the  month 
in  which  it  was  due. 

Charmaine  Bowers.  16  IBLA  204  (June  28,  1974) 

No  petition  for  reinstatement  of  an  oil  and 
gas  lease  terminated  by  operation  of  law, 
30  U.S.C.  5  188(b),  may  be  entercained  if  the 
full  amount  of  rental  due  was  not  paid 
within  20  days  after  the  anniversary  date 
of  the  lease. 
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rental  on  or  prior  to  the  anniversary  date 
of  the  lease  was  either  justifiable  or  not 
due  to  a  lack  of  reasonable  diligence. 

The  misplacement  of  a  lessee's  records 
through  the  negligence  of  his  employee 

or  agent  will  not  be  deemed  a  Justi- 
fiable cause  for  the  lessee's  failure 

to  exercise  reasonable  diligence  in 

transmitting  timely  an  advance  rental 
payment  due  under  an  oil  and  gas  lease. 

G.  Wesley  Ault,  16  IBLA  291  (Aug.  8,  1974) 

Where  the  owner  of  a  lease  terminated  for  failure 

to  pay  the  advance  annual  rental  timely  does 
not  pay  or  tender  the  rental  within  20  days  of 
the  due  date,  the  Department  of  the  Interior  is 

not  authorized  to  reinstate  the  lease  pursuant 
to  30  U.S.C.  S  188(c)  (1970). 

A  check  which  a  bank  has  refused  to  honor  is  not 

a  tendeT  or  payment  of  the  annual  rental  under 
30  U.S.C.  *188(c)  (1970),  unless  the  refusal  to 
honor  the  check  was  the  result  of  a  bank  error,  and 
a  bank  official  corroborates  the  error. 

Duncan  Miller,  16  IBLA  379  (Aug.  21,  1974) 

Where  appellant  mailed  rental  payment  for  oil 
and  gas  lease  in  sufficient  time  for  it  to 
arrive  in  the  proper  BLM  office  on  or  before 

the  due  date,  the  lease  may  be  reinstated  pur- 
suant to  30  U.S.C.  i   188(c)  (1970)  and  43  CFR 

3108. 2-1 (c)  as  the  failure  to  pay  the  rental 

timely  is  "not  due  to  a  lack  of  reasonable 
diligence  on  the  part  of  the  lessee." 

Where  appellant  mailed  oil  and  gas  lease  rental 
payment,  due  on  March  1,  from  Los  Angeles, 
California,  on  February  27  to  Cheyenne, 

Wyoming  Office,  late  payment  was  not  due  to 

a  lack  of  reasonable  diligence  on  appellant's 

part. Karl  Heinz  Schober.  16  IBLA  382  (Aug.  21,  1974) 

An  oil  and  gas  lease  terminated  by  operation  of 
law  for  failure  to  pay  the  advance  rental  on 
time  can  only  be  reinstated  when  the  lessee 
shows  that  his  failure  to  pay  the  rental  on 

or  prior  to  the  anniversary  date  was  Justi- 
fiable or  not  due  to  a  lack  of  reasonable 

diligence.   Mailing  the  payment  six  days  after 
the  anniversary  date  is  not  reasonable 

diligence,  nor  is  such  a  delay  "justifiable" 
because  of  the  lessee's  lack  of  knowledge  of 

the  law. 

Vera  H.  Bolinder.  et  al..  17  IBLA  9  (Aug.  26,  1974) 

Amoco  Production  Company.  16  IBLA  215  (July  8,  1974) 

An  oil  and  gas  lease  terminated  by  operation 
of  law  for  failure  to  pay  the  advance 
rental  timely  can  be  reinstated  under 
30  U.S.C.  §  188(c)  (1970),  only  when  the 
lessee  shows  that  his  failure  to  nay  the 

An  oil  and  gas  lease  terminated  by  operation  of 
law  for  failure  to  pay  the  advance  rentals  on 
time  can  only  be  reinstated  when  the  lessee 
shows  that  his  failure  to  pay  the  rental  on 
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or  prior  to  the  anniversary  date  was  justi- 
fiable or  not  due  to  a  lack  of  reasonable 

diligence. 

Minntex  Oil  Company,  17  IBLA  16  (Aug.  29,  1974) 

It  Is  proper  to  deny  a  request  for  reinstate- 
ment of  an  oil  and  gas  lease  terminated  for 

failure  to  timely  pay  annual  rental  where 
the  petitioners  have  not  shown  that  their 
failure  to  pay  the  rental  on  or  before  the 

anniversary  date  of  the  lease  was  justi- 
fiable or  not  due  to  lack  of  reasonable 

diligence. 

It  is  proper  to  deny  a  petition  for  reinstatement 
of  an  oil  and  gas  lease,  terminated  for  fail- 

ure to  pay  the  annual  rental  when  due,  where 
petitioners,  as  the  record  title  holders  of 
the  lease,  attribute  the  fault  for  the  late 
oayment  to  their  assignee,  who  in  taking  the 
assignment  had  agreed  to  make  the  rental  pay- 

ment.  Petitioners,  as  assignors,  are  respon- 
sible for  the  performance  of  all  obligations 

under  the  lease  until  an  assignment  of  the 
lease  is  approved.   In  these  circumstances, 
petitioners  did  not  exercise  reasonable  dili- 

gence; nor  was  their  failure  to  pay  the  rental 
timely  shown  to  be  justifiable. 

Clarence  and  Marguerite  Zuspann,  G.  H.  Tanner, 
18  IBLA  1  (Nov.  7,  1974) 

The  Heirs  of  John  W. 

(Sept.  11,  1974) 
Firth,  et  al.,  17  IBLA  125 

An  oil  and  gas  lease,  terminated  because  the 
rental  was  not  received  until  eight  days 
after  the  due  date,  may  be  reinstated  upon 
proper  application  where  the  delay  in  paying 

is  attributed  to  a  sudden  illness  which  pre- 
vented the  lessee  from  the  normal  conduct  of 

her  business. 

Ada  E.  Lundgren,  Horman  L.  Lundgr 

(Sept.  12,  1974) 

An  oil  and  gas  lease  terminated  by  operation 
of  law  for  failure  to  pay  the  advance  rentals 
on  time  can  only  be  reinstated  when  the 
lessee  shows  that  his  failure  to  pay  the 
rental  on  or  prior  to  the  anniversary  date 
was  justifiable  or  not  due  to  a  lack  of 
reasonable  diligence. 

Martha  N.  Jackson,  18  IBLA  92  (Nov.  27,  1974) 

An  oil  and  gas  lease  terminated  by  operation  of 
law  for  failure  to  pay  the  advance  rental  on 
time  can  be  reinstated  only  when  the  lessee 
shows  that  his  failure  to  pay  the  rental  on 

or  prior  to  the  anniversary  date  was  justi- 
fiable or  not  due  to  a  lack  of  reasonable 

diligence. 

Clement  J.  O'Neill,  17  IBLA  238  (Sept.  23,  1974) 

An  oil  and  gas  lease  terminated  by  operation 
of  law  for  failure  to  make  timely  payment 
of  advance  rentals  due  will  not  be  reinstated 

when  the  lessee  fails  to  show  by  credible 
objective  evidence  that  his  failure  to  pay  on 
time  was  justifiable  or  not  due  to  a  lack  of 
reasonable  diligence. 

W.  A.  Fitzhugh,  18  IBLA  94  (Nov.  27,  1974) 

An  oil  and  gas  lease  terminated  by  operation  of 
law  for  failure  to  pay  the  advance  rental 
timely  can  be  reinstated  only  when  the  lessee 
shows  that  his  failure  to  pay  the  rental  on 
or  prior  to  the  anniversary  date  of  the  lease 
was  either  justifiable  or  not  due  to  a  lack 
of  reasonable  diligence. 

Failure  to  timely  pay  the  advance  rental  due 
on  an  oil  and  gas  lease  will  be  deemed 

"justifiable"  only  where  the  failure  is  the 
result  of  sufficiently  extenuating  circum- 

stances which  affected  the  lessee's  actions. 

Pauline  G.  Thornton,  17  IBLA  251  (Sept.  23,  1974) 

An  oil  and  gas  lease  terminated  by  operation 
of  law  for  failure  to  pay  the  advance  rental 
on  time  can  only  be  reinstated  if  the  lessee 
shows  that  his  failure  to  pay  on  or  prior  to 
the  anniversary  date  was  justifiable  or  not 

due  to  a  lack  of  reasonable  diligence.   Re- 
liance on  an  anticipated  courtesy  notice 

from  the  Bureau  of  Land  Management,  reliance 
upon  the  telegraph  as  an  agent,  and  serious 
illness  of  a  family  member  which  is  not  shown 
to  be  a  cause  of  such  failure,  are  insufficient 
grounds  for  relief. 

William  L.  McCullough,  18  IBLA  97  (Nov.  27,  1974) 

It  is  proper  to  deny  a  petition  for  reinstatement 
of  an  oil  and  gas  lease  terminated  for  failure 
to  pay  rental  as  required  by  S  31  of  the  Mineral 
Leasing  Act  of  1920,  as  amended.  30  U.S.C.  $  188 
(1970),  where  the  petitioner  has  not  shown  that 
his  failure  to  pay  the  rental  on  or  before  the 
anniversary  date  of  the  lease  was  justifiable 
or  not  due  to  lack  of  reasonable  diligence. 

Schubert  Byers,  et  al.,  17  IBLA  255  (Sept.  25,  1974) 

Oil  and  gas  leases  terminated  for  operation  of 
law  for  failure  to  pay  the  annual  rentals  on 
or  before  the  due  date  may  not  be  reinstated 
where  no  tender  of  payment  has  been  made 
within  20  days  of  the  due  date. 

Aaron  V.  Bar son,  18  IBLA  156  (Dec.  13,  1974) 
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Where  appellants  mailed  rental  payment  for  oil 
and  gas  lease  in  sufficient  time  for  it  to 
arrive  in  the  proper  BLM  office  on  or  before 
the  due  date  but  it  does  not  and  the  lease 

terminates,  the  lease  may  be  reinstated  pur- 
suant to  30  U.S.C.  §  188(c)  (1970)  and  43  CFR 

3108.2-l(c)  as  the  failure  to  pay  the  rental 

timely  is  "not  due  to  a  lack  of  reasonable 

diligence  on  the  part  of  the  lessee." 

Where  appellant  supplies  credible  evidence  as 
to  date  of  mailing,  it  will  be  duly  considered 
in  the  evaluation  of  whether  due  diligence 

was  demonstrated  in  appellant's  effort  to 
make  a  timely  rental  payment. 

Francis  and  Shirley  Anglado,  18  IBLA  162 
(Dec.  24,  1974) 

OIL  AND  GAS  LEASES — Continued 

RENEWALS 

An  oil  and  gas  lessee  is  not  entitled  to  a  new  lease 
subsequent  to  the  expiration  of  his  original 
lease  because  an  oil  shale  patent  application 

^^-      filed  shortly  after  his  original  lease  commenced 
may  have  hindered  his  development  since  the 
United  States  does  not  warrant  title  to  oil  and 

gas  deposits  when  it  issues  an  oil  and  gas  lease 
and  it  assumes  no  obligation  to  defend  the 
validity  of  the  lease  against  prior  claims;  the 
offer  leading  to  the  issuance  of  the  original 
lease  cannot  be  deemed  to  have  survived  or 
revived  so  as  to  furnish  the  basis  for  issuing 
a  new  lease. 

Duncan  Miller,    A-30451   (Nov.    17,    1965) 

RELINQUISHMENTS 

Failure  to  file  a  relinquishment  in  triplicate,   as 

required  by  regulation,   is  a  remediable  de- 
ficiency and  need  not  be  fatal  to  the  relinquish- 

ment's effect. 

Harry  L.   Bigbee,    2  IBLA  23     (Mar.    1,    1971) 

Pursuant    to   30   U.S.C.    5    188(c)    (1970),    the 
Secretary  of    the   Interior,    in   determining 
whether    to   reinstate    a    lease  which   has   been 
terminated  by  operation   of    law,   nay   consider 
the  mailing   of    an   oil    and   gas    lease    annual 

rental  payment   as   "tendered"  where   cogent 
evidence   compels    the   conclusion    that    the 
payment  was   properly   addressed,   with   postage 
prepaid,    and  mailed    20   days    before    the   due 
date,    although  said   payment  was    never    received 
by   the   appropriate    land   office. 

C.    E.    Knowles   and  R.    E.    Darling,    3   IBLA  307 
(Oct.    5,    1971) 

One  who  voluntarily   surrenders  his   oil   and   gas 
lease,   by   filing  a  written  relinquishment 
thereof   in   the   appropriate   BLM  office,   cannot 
withdraw  his   relinquishment. 

Roy 
Reed,    7   IBLA  321    (Sept.    25,    1972) 

The  unilateral  mistake  of  an  oil  and  gas   lease 
offeror  in  withdrawing  his  offer  does  not   relieve 
him  of   the  consequences  of  the  withdrawal;    the 
withdrawal  of  an  offer  is  effective   as   soon  as 
it   is   filed   and  the  offeror  must   reflle   to  gain 
any  priority   for  a  lease. 

John  J.    Sexton.    15   IBLA  69    (Mar.    5,    1974) 

Furnishing  of  a  bond  prior  to  commencement  of 
drilling  operations  is  required  when  a  new  lease 
is  created  by  segregation  from  a  base  lease, 
which  is  included  in  a  unit  agreement,  although 
a  bond  exists  on  the  base  lease,   since  the  two 
leases  are  separate  and  distinct,   and  neither 

a  lease  renewal  application  of  proposed  assign- 
ment will  be  approved  until  such  bond  is  furnish- ed. 

An  application  for  a  ten-year  renewal  of  twenty- 
year  lease  will  not  be  approved  until  the  applicant 

has  fully  complied  with  the  operating  regula- 
tions established  for  the  lease  to  the  satisfac- 

tion of  the  Geological  Survey. 

An  application  for  an  oil  and  gas  lease  renewal  and 
proposed  assignment  will  not  be  approved  until 
the  applicant  has  submitted  a  statement  regard- 

ing its  present  qualifications  to  hold  oil  and 

gas  leases. 
Newton  Oil  Company,    A-30453  (Nov.    30,    1965) 

An  applicant  for  a  ten-year  renewal  of  a  twenty- 
year  oil  and  gas  lease  is  properly  required, 
as  a  condition  to  approval  of  the  application, 

to  maintain  existing  bond  coverage  either 
through  obtaining  the  consent  of  the  surety  to 
remain  bound  for  the  additional  lease  term 

or  by  filing  a  new  bond  but  is  not  necessarily 
required  to  maintain  separate  bonds  for  each 
of  two  leases  presently  covered  by  the  same 
bond  if  the  present  coverage  is  maintained 
through  the  extended  lease  term. 

Newton  Oil  Company,   E.  M.   Stringer,  A-30774 
(Sept.    29.    1967) 

A  20-year  oil  and  gas  lease,  subject  to  an  approved 
unit  agreement  at  the  expiration  of  its  initial 

term,  is  continued  in  force  and  made  cotermi- 
nous with  the  unit  of  which  it  is  a  part,  which 

extension  supersedes  the  provision  of  the  lease 
for  successive  10- year  renewals;  an  application 
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for  a  10-year  renewal  of  such  a  lease  cannot, 

therefore,  be  accepted,  and  a  renewal  lease 

Issued  in  response  to  such  an  application  is  a 
nullity. 

The  holder  of  a  20- year  oil  and  gas  lease  is  not 

given  by  his  lease  a  contractual  right  to  a  10- 
year  renewal  which  prevails  over  all  other  ex- 

tension provisions  of  the  Mineral  Leasing  Act, 

but  the  right  of  renewal  is  expressly  made  sub- 
ject to  other  provisions  of  the  law,  and,   in  the 

case  of  a  lease  subject  to  an  approved  unit 
agreement  at  the  expiration  of  the  initial  lease 
term,  is  superseded  by  the  statutory  provision 
that  such  leases  shall  be  continued  in  force  un- 

til the  termination  of  the  unit  plan. 

Texaco  Inc. .  A-30997  (Aug.   13,   1969)    76I.D.  196 

Upon  being   committed   to  a  unit   agreement, 
the  right  of   renewal  of   a  20-year  oil  and 
gas   lease  Is  superseded  by  that  part  of 
the  Mineral  Leasing  Act,    30  U.S.C.    S   226 
para.    (J)    (1970),  which  provides   for  ex- 

tension of  unitized  leases. 

Martin  Yates,  III,   et  al. 
1972) 

7  IBLA  261  (Sept.  15, 

A  20-year  oil  and  gas  lease  which  has  been  renewed 
for  successive  10-year  periods,  and  which  at  the 

time  of  expiration  of  a  10-year  period  is  committed 

to  an  approved  unit  plan  of  development,  is  not  en- 
titled to  another  10-year  renewal. 

Anne  Burnett  Tandy,  et  al.,  7  IBLA  356  (Sept.  28,  1972) 

A  20-year  oil  and  gas  lease  having  a  preferential 

right  to  successive  10-year  renewals,  which, 
while  in  a  10-year  renewal  term,  is  first 
committed  to,  and  then  eliminated  from  a 

unit  agreement  prior  to  the  expiration  of 
its  term,  so  that  it  is  not  part  of  a  unit 
at  the  end  of  its  term,  is  entitled  to 
another  renewal. 
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will  not  be  terminated  for  failure  to  make  time- 

ly payment  of  the  rental  even  though  the  date 
and  time  stamp  of  the  Bureau  indicates  that 
payment  was  not  received  until  the  following 

day. 

H.  C.    Hathorn,    A-30257  (Feb.    3,    1965) 

Where  a  homestead  entry  was  patented  with  an  ex- 
ception to  the  United  States  of  oil  and  gas   rights 

during  the  life  of  an  oil  and  gas  lease  and  a  small 
amount  of  rental  from  the  lease  was  paid  to  the 
grantee  of  the  patentee,    a  demand  for  repayment 
of  the  rental  will  not  be  pressed  where  it  appears 
that  the  exception  in  the  patent  was  erroneously  in- 

cluded and  the  full  oil  and  gas   rights  have  since 
vested  in  the  patentee. 

Ruby  Hetherton  Bishop,    A-30334  (June  30,    1965) 

An  oil  and  gas  lease  subject  to  the  act  of  July  29, 
1954,    automatically  terminates  for  failure  to  pay 
the  annual  rental  on  or  before  the  anniversary  date 
of  the  lease  when  the  rental  is  not  received  by  the 
anniversary  date,   notwithstanding  the  fact  that  the 
lessee  mailed  the   rental  within  time  for  it  to  be  re- 

ceived prior  to  the  anniversary  date,   but  the  letter 
was  not  delivered  to  the  .land  office  in  time  through 
the  apparent  fault  of  the  post  office. 

Harold  Ladd  Pierce,   A-30341  (June  30,    1965) 

Omaha  National  Bank,   Yates  Petroleum  Corp. 
11  IBLA  174    (June   21,    1973) 

RENTALS 

Where  the  advance  rental  payment  on  an  oil  and 

gas  lease,   addressed  to  the  Division  of  Field 
Services,   Bureau  of  Land  Management,  in 
Washington,   D.  C.  ,  was  postmarked  12  a.  m. 
in  Washington,    D.  C.  ,   on  the  anniversary  date 
of  the  lease,  and  it  is  established  that  in  the 
ordinary  course  of  the  mail  it  would  have  been 
received  by  the  addressee  by  3  p.  m.   on  the 
same  day,  payment  of  the  rental  is  presumed 
to  have  been  made  on  that  date,   and  the  lease 

An  offer  for  a  noncompetitive  oil  and  gas  lease  is 
properly  rejected  where  the  offeror  fails  to 
tender  the  full  first  year's  rental  with  his  offer 
and  the  amount  of  rental  tendered  is  deficient 

by  more  than  10  percent  of  the  proper  amount 
due,   and  where,    contrary  to  information  shown 
in  the  records  of  the  land  office,    an  offeror 
asserts  that  he  has  tendered  an  adequate 
amount  the  burden  is  upon  him  to  show  to  the 
satisfaction  of  the  Department  that  his  offer 
was  accompanied  by  an  adequate  rental 
remittance. 

The  validity  of  each  oil  and  gas  lease  offer  filed 
must  be  determined  upon  its  own  merits,    and 

a  deficiency  in  the  rental  remittance  filed 
with  one  lease  offer  cannot  be  cured  by  an 
excess  remittance  filed  with  another  offer. 

Chester  Carthel,  A- 30496  (Mar.    10,   1966) 

An  oil  and  gas  lease  is  automatically  terminated 
under  the  act  of  July  29,    1954,  when  the  rental 
payment  for  the  second  year  of  the  lease  is 
deficient,   even  though  the  amount  paid  is  the 
amount  stated  in  the  billing  notice  and  the 
amount  retained  as  rental  for  the  first  year, 
when  it  does  not  comport  with  the  rental  due 
for  the  lease  acreage  correctly  computed  at 
the  rate  provided  by  the  lease  and  the  statute. 
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The  issuance  of  an  oil  and  gas  lease  can  not  be 

rescinded  on  the  ground  the  lease  was  improp- 
erly issued,  with  the  reinstatement  of  the  offer 

in  order  to  avoid  the  automatic  termination  of 

a  lease  under  the  act  of  July  29,    1954,  for 

insufficient  payment  of  the  second  year's  rental, 
when  the  only  error  in  the  issuance  of  the  lease 

was  in  the  computation  of  the  rental  to  be  re- 
tained for  the  first  year  and  the  lease  otherwise 

comported  with  the  statutory  requirements. 

Cities  Service  Oil  Company,  A-30498 
(Apr.    2!,    1966) 
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cured  by  the  application  oi  oiner  funds  of 
the  lessee  which  are  in  the  custody  of  the 
Bureau  of  Land  Management. 

Duncan  Miller,  A-30546  (Aug.    10,    1966) 

An  oil  and  gas  lease  is  automatically  terminated 
under  section  31  of  the  Mineral  Leasing  Act, 
as  amended  by  the  act  of  July  29,    1954,   when 
the  rental  is  not  paid  in  full  on  or  before  the 
due  date. 

Duncan  Miller,  A -30566  (Aug.    11.    1966) 

An  oil  and  gas  lease  is  automatically  terminated 
under  section  31  of  the  Mineral  Leasing  Act, 
as  amended  by  the  act  of  July  29,    1954,   when 
the  rental  is  not  paid  in  full  by  the  due  date 
even  though  a  payment  is  made  on  or  before  the 
due  date  and  the  rental  deficiency  is  slight. 

The  Secretary  of  the  Interior  is  without  authority 
to  grant  relief  administratively  from  the  effect 
of  the  automatic  lease  termination  provision 
of  section  31  of  the  Mineral  Leasing  Act  where 
a  lease  has  terminated  because  of  a  deficiency 
in  the  annual  rental  payment,   even  though  the 
deficiency  was  minor  and  was  due,  at  least  in 
part,  to  erroneous  billing  information  furnished 
by  the  Bureau  of  Land  Management. 

Billy  Mathis  et  al,  A-30512  (July  6,    1966) 

An  oil  and  gas  lease  is  automatically  terminated 
under  section  31  of  the  Mineral  Leasing  Act, 
as  amended  by  the  act  of  July  29,    1954,   when 
the  rental  is  not  paid  in>  full  on  or  before  the 
due  date,   even  if  payment  is  timely  and  the 
deficiency  is  slight. 

The  proper  rental  payment  must  be  made  when 
due  for  each  oil  and  gas  lease  held,    and  a 
deficiency  in  the  rental  remittance  for  one 
lease  cannot  be  cured  by  an  excess  remittance 
in  the  rental  payment  or  the  filing  fee  for 
another  lease  or  lease  offer. 

Duncan  Miller,   A-30547  (July  20,    1966) 
73  I.  D.     211 

The  Departmental  regulation  governing  the 
grant  of  rental  or  royalty  relief  to  oil  and 
gas  lessees  does  not  provide  for  the  grant 
of  relief  in  leases  which  are  yet  to  be issued. 

Duncan  Miller,  A-30711  (Nov.    16,    1966) 

Where  an  oil  and  gas  lessee  is  required  to  pay 
increased  rental  and  to  furnish  a  lease  bond 
for  the  reason  that  the  leased  land  has  been 

determined  by  the  Geological  Survey  to  be 
situated  within  the  known  geologic  structure 

of  a  producing  oil  or  gas  field,  the  lessee's mere  assertion  that  the  determination  is 

erroneous  because  of  a  dry  hole  on  a  nearby 

section,  without  further  details,  is  insuffi- 
cient to  warrant  a  change  in  the  Survey's 

determination. 

Duncan  Miller,  A-30628  (Nov.    16.   1966) 

Termination  of  an   oil  and  gas  lease  subject  to  the 
act  of  July  29,    1954,    is  required  for  failure  to 
pay  the  annual  rental  in  advance  not  later  than 
the  anniversary  date  of  the  lease,  actual  receipt 
in  the  land  office  of  the  rental  payment  is   requir. 
ed  within  the  time  stated  even  though  payment 

may  have  been  mailed  in  time  to  be  timely  receiv- 
ed  but  through  delay  was  not  timely  received. 

M.  B.    Dreblow,   A- 30723  (Apr.    18,    1967) 

An  oil  and  gas  lease  is  automatically  terminated 
under  section  31  of  the  Mineral  Leasing  Act, 
as  amended  by  the  act  of  July  29,    1954,    when 
the  rental  is  not  paid  in  full  on  or  before  the  due 
date,   even  if  payment  is  timely  and  the  deficien- 

cy is  slight. 

The  proper  rental  payment  must  be  made  when  due 
for  each  oil  and  gas  lease  held,  and  a  deficiency 
in  the  rental  remittance  for  one  lease  cannot  be 

The  Secretary  of  the  Interior  is  authorized  under 
section  5(a)  (1)  of  the  Outer  Continental  Shelf 
Lands  Act  to  approve  an  assignment  of  rights 
in  a  portion  of  the  area  of  an  Outer  Continental 
Shelf  oil  and  gas  lease  to  a  depth  limited  to 
the  base  of  a  specified  zone,   but  such  an  as- 

signment will  result  in  the  creation  of  a  sep- 
arate and  independent  lease  as  to  the  portion 

of  the  land  assigned,  and,   in  the  absence  of 
any  express  provision  to  the  contrary,  the 
holder  of  each  lease  resulting  from  the  as- 

signment   is  chargeable  for  the  payment  of 
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rental  or  royalty  for  the  entire  area  covered 
by  his  lease  in  accordance  with  the  terms  of 
the  original  lease  notwithstanding  that  this 
may  result  in  multiple  payment  of  rental  or 
royalty  for  the  same  area. 

Continental  Oil  Company  et     al.  ,   A-30424 
(Aug.    2,    1967)  74  I.  D.  229 

Rentals  paid  by  lessee  of  Indian  allotted  land  pur- 
suant to  25  CFR  172.  16  and  the  provisions  of 

his  oil  and  gas  lease  are  creditable  against  the 
compensatory  royalty  assessed  for  the  rental 

period. 

Pan  American  Petroleum  Corp. ,  IA-1578 
(Feb.   29.    1968) 

A  successful  bidder  for  a  competitive  oil  and  gas 
lease  of  tribal  mineral  land  who  refused  to  com- 

plete the  lease  form  and  requests  a  refund  of 
the  bonus  and  rentals  deposited,   alleging  that  in 

preparing  his  bid  he  relied  upon  a  U.S.   Geologi- 
cal Survey  map  which  erroneously  portrayed  th' 

geology  of  the  area  in  which  the  leasehold  was 
located,   must  forfeit  his  deposit  as  liquidated 
damages  for  the  use  and  benefit  of  the  Indian 
lessor  when  he  did  not  apprise  the  United  States 
of  the  error  before  his  bid  was  accepted  and 

there  was  no  showing  that  the  Government  act- 
ually knew  or  should  have  known  that  the  bid 

resulted  from  a  mistake. 

Midwest  Oil  Corporation,   IA-615  (Supp.  ) 
(Apr.    1,    1968) 

When  a  producing  oil  and  gas  lease  is  partially 
committed  to  a  unit  agreement,   it  is  segregated 
into  two  leases  -  one  covering  the  unitized 
portion  and  the  other  the  nonunitized  portion  - 
and  the  rental  obligations  of  each  lease  are 
those  set  by  the  statute,  regulation  and  lease, 
even  though  there  is  no  formal  notification  to 
the  lessee  of  the  segregation  and  the  rentals 
due  on  each  lease  . 

When  a  producing  lease  is  segregated  into  two 
leases  upon  partial  commitment  to  a  unit,  the 
nonunitized  portion,    which  does  not  contain 

a  producing  well,  does  not  remain  in  a  mini- 
mum royalty  status  but  reverts  to  a  rental 

basis  which  is  determined  by  its  own  situation. 

The  automatic  termination  provisions  of  the 
Mineral  Leasing  Act,  as  amended,   do  not  apply 
to  a  lease  issued  prior  to  July  24,  1954,  unless 
the  lessee  consents  to  have  the  lease  made  sub- 

ject to  them,  and  the  consent  cannot  be  made 
effective  as  of  a  date  prior  to  its  filing  even 
though  rentals  have  accrued  on  part  of  the 
lease  as  a  result  of  the  segregation  of  the 
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lease  into  two  leases  by  unitization  by  a  proce- 
dure which  the  lessee  says  deprived  him  of 

a  timely  opportunity  to  prevent  the  accumula- 
tion of  several  years  rental. 

Oil  and  gas  lease  rentals  cannot  be  reduced  or 
waived  under  section  39  of  the  Mineral  Leasing 
Act  where  such  action  has  no  relation  to  en- 

couraging production  or  the  conservation  of 
natural  resources. 

Where  part  of  a  unitized  oil  and  gas  lease  is 
eliminated  from  a  unit  agreement  it  remains 
part  of  the  unitized  lease  and  the  annual  rental 
for  that  part  is  $1  per  acre  if  any  portion  of  the 
lease  is  within  the  known  geologic  structure  of 
a  producing  oil  and  gas  field. 

Where  notice  that  part  of  a  lease  is  on  the  known 
geologic  structure  of  a  producing  field  has 
been  given  while  the  lease  was  undivided,  the 
fact  that  it  is  later  segregated  into  two  leases 
as  a  result  of  unitization  does  not  require  that 
a  new  notice  be  given  before  the  increased 
rental  applicable  to  leases  which  have  lands  on 
a  known  geologic  structure  becomes  due. 

T.  Jack  Foster,   A-30897  (Apr.    2,    1968) 
75  I.  D.    81 

Oil  and  gas  leases  are  properly  declared  to  be 
automatically  terminated  where  the  rental  pay- 

ments are  not  received  in  the  proper  land  office 
on  the  anniversary  dates  of  the  leases  even 
though  they  may  have  been  mailed  in  time  to  be 
received  on  the  anniversary  dates. 

Duncan  Miller,  A- 30966  (Oct.    29,    1968) 

An  oil  and  gas  lease  is  properly  declared  to  have 
terminated  automatically  for  nonpayment  of 
rental  where,    although  the  lessee  claims  to 
have  mailed  the  rental  together  with  the  other 
payments  which  were  received,    the  rental 
payment  cannot  be  found. 

The  act  of  Oct.    15,    1962,    does  not  authorize 
the  reinstatement  of  leases  which  terminate 
after  the  date  of  the  act  for  nonpayment  of 
rental. 

Joan  Witmer,    A-30986  (Mar.    3,    1969) 

Oil  and  gas  leases  are  properly  declared  to  have 
terminated  automatically  for  untimely  payment 
of  rentals  where  the  rental  payments,   al- 

though apparently  mailed  in  sufficient  time  to 
be  received  on  or  before  the  anniversary  date 
of  the  leases,  were  not  actually  received  by 
the  land  office  until  the  day  after. 
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The  act  of  October  lo,    1962,  does  not  authorize 
the  reinstatement  of  leases  which  terminate 
after  the  date  of  the  act  for  late  payment  of 
rentals. 

Union  Texas  Petroleum,  A-30970  (Mar.    5,    1969) 

Where  only  a  portion  of  the  lands  in  a  unitized  oil 
and  gas  lease  is  eliminated  from  the  unit  and  the 
eliminated  portion  is  situated  in  whole  or  in  part 
on  the  known  geologic  structure  of  a  producing 
oil  or  gas  field,   the  rental  rate  for  land  within  the 
known  geologic  structure  of  a  producing  oil  and 
gas  field  is  applicable  to  the  lands  eliminated  and 
not  the  rental  rate  for  unitized  land  which  is  not 
included  in  a  participating  area. 

Standard  Oil  Company  Of  California  et  al. , 
A-3«V7  (Sept.    30,1  969?  76  I.  D.  27 1 

An  oil  and  gas  lease  is  properly  declared  to  be  au- 
tomatically terminated  for  nonpayment  of  rental 

where  a  rental  check  has  been  returned  from  the 
bank  as  uncollectible  and  a  substitute  check  was 
not  signed  prior  to  the  anniversary  date  of  the 
lease. 

Duncan  Miller,   A-31095  (Feb.   2,    1970) 

Where  the  rental  for  an  oil  and  gas  lease  was  not 

timely  paid  and  the  lease  automatically  termi- 
nated under  section  31  of  the  Mineral  Leasing 

Act,   the  land  office  properly  noted  the  records 
and  made  the  land  available  for  leasing  under  the 
simultaneous  filing  procedures  of  43  CFR  3123.9. 
The  subsequent  payment  of  the  rental  may  not 
serve  as  a  basis  for  reinstatement  of  the  lease  or 

give  the  lessee  any  rights  under  the  terminated 
lease. 

Duncan  Miller.   A-31087  (Feb.   4,    1970) 
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Oil  and  gas  leases  are  properly  declared  to  be 
automatically  terminated  where  the  rental  pay- 

ments are  not  received  in  the  proper  land  office 
on  the  anniversary  dates  of  the  leases  or  sub- 

sequently even  though  the  payments  may  have 
been  mailed  in  time  to  be  received  on  or  before 
the  anniversary  dates,   and  the  leases  cannot  be 
reinstated  by  the  tender  thereafter  of  the  overdue 
rental  payments. 

Westates  Petroleum  Company, 
(Mar.   4,    1970) 

A-31117 

Where  a  noncompetitive  oil  and  gas  lease  is  cancel- 
led as  having  been  erroneously  issued  in  deroga- 

tion of  the  rights  of  prior  qualified  applicants, 
this  Department  will  order  that  a  refund  of  the 
rentals  paid  for  the  lease  be  made  to  the  lessee 
upon  his  application  for  repayment  if  the  cancel- 

lation is  in  no  way  due  to  any  fault  of  the  lessee 
and  provided  there  is  no  arrangement  or  agree- 

ment between  lessee  and  other  parties  and  there 
is  no  evidence  of  fraud  or  collusion. 

Beard   Oil   Company. 1   IBLA  42    (Oct.    7,    1970) 
77   I.D.    166 

Where  an  oil  and  gas  lease  is  considered  to  have 
been  terminated  pursuant  to  30  U.  S.  C.  sec. 
188(b)  and  the  rental  payment  to  preclude  such 
termination  had  been  timely  submitted  to  the  land 
office  but  inadvertently  applied  to  another  lease 
account,   and  then  refunded  to  the  payor  when  the 
lease  to  which  payment  had  been  attributed  was 
relinquished,   who  accepted  the  refund  without 

question,   it  is  correct  to  hold  that  the  lessee's 
rights  in  the  terminated  lease  have  been  extin- 

guished,  and  that  a  new  oil  and  gas  lease,   duly 
issued  for*  such  lands  and  thereafter  assigned  to  a 
bona  fide  purchaser,   is  valid. 

Sarkevs.    Inc. 1   IBLA  123    (Nov.    27, 
77  I.D. 

1970) 
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This  Department  has  no  authority  to  reinstate  an  oil 
and  gas  lease  which  has  terminated  under  sec- 

tion 31  of  the  Mineral  Leasing  Act,  as  amended, 
for  nonpayment  of  rentals  on  or  before  the 
anniversary  date  of  the  lease,    even  if  the  lessee 
was  given  erroneous  advice  over  the  telephone  by 
Bureau  of  Land  Management  land  office  personnel 
as  to  whether  or  not  the  rental  had  been  paid. 

Duncan  Miller,   A-31148  (Mar.   2,    1970) 

This  Department  has  no  authority  to  reinstate  an  oil 
and  gas  lease  which  has  terminated  under  sec- 

tion 31  of  the  Mineral  Leasing  Act,  as  amended, 
for  nonpayment  of  rentals  on  or  before  the 
anniversary  date  of  the  lease,    even  if  the  lessee 
was  given  erroneous  advice  over  the  telephone  by 
the  Bureau  of  Land  Management  land  office 
personnel  that  the  rental  had  been  paid. 

Duncan  Miller,   A-31159(Mar.   2,    1970) 

Rental   paid   for   the  first   year  of    the   lease   tens   Is 
earned  upon  execution  of    the   lease  on  behalf  of 
the  United   States   and  may   not   be    refunded   or 
pro-rated   If   the   lease   is   subsequently  canceled 

during   the   first  year  because  of    the   lessee's 
noncompliance  with  applicable  regulations. 

Dominic  J.    Repicl  et   al..    2   IBLA  14 
(Mar.   1,   1971) 

An  oil   and  gas   lease  offer   filed  under   the   simul- 
taneous filing  procedure   in  43   CFR   3123.9   (1969) 

(now  43  CFR  3112    (1971)),   accompanied  with  a 
personal   check  for   the   advance   rental  payment, 
is   properly  rejected   and  excluded   from  the  drawing 
for  noncompliance  with   subsection   3112. 2-l(a) (2) 
of   that   regulation,    and   the  offeror's  act  of   typing 
the  words   "MONEY  ORDER"  on   the  check  does  not 
render   the   check  a  money  order  within   the  meaning 
of   that  regulation. 

James  W.    McDade.   2   IBLA  373   (June    23,    1971) 



773 

OIL  AND  GAS  LEASES—Continued 

rentals  — Continued 

OIL  AND  GAS  LEASES— Continued 

RENTALS  — Continued 

A  protest  of  a  successful  drawee's  offer  in  a  simul- 
taneous drawing,  for  the  reason  that  the  advance 

rental  payment  required  under  43  CFR  3112.2-1 
(a)  was  submitted  in  the  form  of  a  corporate  or 

other  private  commercial  money  order,  is  prop- 
erly dismissed  where  it  is  determined  that  such 

a  money  order  is  an  acceptable  remittance  within 

the  meaning  of  the  term  "money  order"  as  used 
in  the  regulation. 

Georgette  B.  Lee  et  al.  ,3  IBLA  272   (Sept.  30,  1971) 

The  proviso  added  to  section  31(b)  of  the  Mineral 
leasing  Act  by  section  1  of  the  Act  of  May  12, 
1970,  84  Stat.  206,  30  U.S.C.  I  188(b)  (1970), 
to  except  an  oil  and  gas  lease  from  automatic 
termination  In  certain  circumstances  where 

timely  annual  rental  pnynent  Is  deficient, 
is  curative  In  effect;  therefore,  where  a 

rental  payment  was  nominally  deficient  as 

prescribed  by  the  Act  and  defined  by  Depart- 
mental regulations  and  the  deficiency  was 

paid  prior  to  the  Act,  the  lease  Is  not 
terminated  unless  a  new  lease  had  been 

issued  prior  to  May  12,  1970. 

Mian  011  Company,  4  IBLA  153  (Dec.  17,  1971) 
78  I.D.  359 

In  the  absence  of  a  clear  and  definite  showing 
that  it  was  improperly  made,  the  Geological 

Survey's  definition  of  a  known  geological 
structure  of  a  producing  oil  or  gas  field 
will  not  be  disturbed.   Increase  in  the 

rental  rate  of  an  oil  and  gas  lease,  based 
upon  such  definition,  is  sustained. 

HcClure  Oil  Company.  4  IBM  255  (Jan.  13,  1°72) 

Where  a  producing"  oil  and  gas  lease  Is  partlallv 
committed  to  a  unit  agreement  and  the  segre- 

gated uncommitted  lands  do  not  contain  a 
well  capable  of  producing  oil  or  gas  In  paying 
quantities,  the  segregated  lease  Is  subject 
to  payment  of  annual  rental  on  or  before 
the  anniversary  date  of  the  lease.  Where 
the  lessee  is  not  informed  of  apnroval  of 

the  unit  agreement  and  segregation  of 
the  uncommitted  lands  into  a  new  lease 

effective  April  1,  1970,  and  the  lessee  did  not 
receive  notice  until  some  five  weeks 

thereafter  of  sucli  actions  and  subsequent 
to  anniversary  date  of  the  lease,  May  1, 

1970,  the  segregated  lease  is  not  auto- 
matically terminated  under  30  U.S.C.  5  183 

(1970),  for  failure  to  pay  the  annual  rental 
on  or  before  the  anniversary  date  of  the 
lease. 

Notice  given  in  1967  that  an  oil  and  gas 
lease  Is  subject  to  increased  rental 
because  of  inclusion  of  some  of  Its  lands 

in  a  known  geologic  structure  of  a  producing 

oil  or  gas  field  is  considered  to  be  ade- 
quate notice  that  a  lease  segregated  there- 

from in  1970,  containing  some  lands  on 

such  known  geologic  structure,  Is  also 
subject  to  payment  of  the  Increased rental. 

Congress  Intended  that  the  automatic  termi- 
nation provision  of  30  U.S.C.  i  188  (1970) 

apply  to  the  regular,  annual  rental  payment, 
the  necessity  for  which  a  lessee  had  con- 

tinuous notice  and  that  provision  was  not 
intended  to  apply  to  a  case  where  a  lessee 

had  no  way  of  knowing  that  the  obligation 
had  accrued. 

Husky  Oil  Compa..,  of  Delaware.  Depco.  Inc., 
5  IBLA  7  (Feb.  18,  1972) 79  T.n.  17 

The  failure  to  pay  annual  rental  on  or  before 
the  anniversary  date  for  an  oil  and  gas 
lease,  segregated  from  a  producing  lease 
because  of  partial  commitment  to  an  approved 
unit  agreement  effective  at  7  a.m.  on  that 
anniversary  date,  does  not  cause  the 
segregated  lease  to  terminate  bv  operation 
of  law  under  30  U.S.C.  i   188  (1970). 

Congress  intended  that  the  automatic  termi- 
nation provision  of  30  U.S.C.  %  138  (1970) 

apply  to  the  regular  annual  rental  navment 
the  necessity  for  which  a  lessee  had  con- 

tinuous notice.  That  provision  was  not 
intended  to  anply  to  a  case  where  a  lessee 

had  no  way  of  knowing  that  the  obligation 
had  accrued. 

Husky  Oil  Conpany  of  Helaware.  Depco.  Int 
5  I3*A  16  (Feb.  18,  197?)         79  I.D. 

Where  only  a  portion  of  the  lands  in  a  unitized 

oil  and  gas  lease  is  eliminated  from  the  unit, 
the  leased  lands  are  situated  in  whole  or  In 

part  on  the  known  geologic  structure  of  a 
producing  oil  or  gas  field,  and  the  lease  terms 
and  factual  circumstances  are  identical  to  those 

In  the  decision,  Standard  Oil  Company  of 
California  et  al..  76  I.D.  271  (1969),  this 

Department  will  follow  the  ruling  bv  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit 

in  Standard  Oil  Company  of  California  v.  Morton. 

450  F.2d  493  (1971),  which  overturned  that   decision  solely  upon  principles  of  contract 
construction;  therefore,  the  eliminated  lands 
will  retain  the  rental  rate  applicable  to  non- 
partlclpating  acreage  within  the  unit  rather 
than  the  higher  rate  applicable  to  non-unltlzed 
lands  within  a  known  geologic  structure. 

Standard  Oil  Company  of  California  and  Atlantic 
Richfield  Company.  5  IBLA  26  (Feb.  22,  1972) 79  I.D.  23 

The  regulations  requiring  that  advance  rental 
payment  and  filing  fee  must  accompany  the 
offer  cannot  be  satisfied  by  a  check  re- 

turned by  the  bank  as  uncollectible;  nor  la 
a  substitute  check  filed  without  adequate 
explanation  sufficient  to  avert  or  reverse 
cancellation  of  the  lease. 

Charles  F.  Hullins.  (,   IBLA  184  (June  15,  1972) 
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An  oil  and  gas  lease  automatically  terminates 
in  accordance  with  the  Act  of  July  29,  1954, 
where  rental  is  not  paid  on  or  before  the 
anniversary  date  of  the  lease,  and  the  lease 

may  not  be  reinstated  if  the  amendatory  re- 
lief provisions  of  the  Act  of  May  12,  1970, 

30  U.S.C.  S  188(b)  (1970),  are  not  applicable. 

Robert  P.  Good.  6  IBLA  233  (June  22,  1972) 

A  protest  of  a  successful  drawee's  offer 
in  a  simultaneous  drawing,  for  the 
reason  that  the  advance  rental  payment 

required  under  43  CFR  3112. 2-1 (a)  was 
submitted  in  the  form  of  a  corporate  or 
other  private  commercial  money  order,  is 

properly  dismissed  where  it  is  determined 
that  such  a  money  order  is  an  acceptable 
remittance  within  the  meaning  of  the  term 

"money  order"  as  used  in  the  regulation. 

R.  M.  Barton,  7  IBLA  68  (Aug.  11,  1972) 

A  protest  of  a  successful  drawee  s  offer 

in  a  simultaneous  drawing,  for  the  rea- 
son that  the  advance  rental  payment  re- 

quired under  43  CFR  3112.2-l(a)  was  sub- 
mitted in  the  form  of  a  corporate  or 

other  private  commercial  money  order, 

is  properly  dismissed  where  it  is  deter- 
mined that  such  a  i»onev  order  is  an  ac- 

ceptable remittance  within  the  meaninp 

of  the  term  "money  order"  as  used  in  the 
regulation. 

R.  M.  Barton,  7  IBLA  230  (Sept.  12,  1972) 

Where  only  a  portion  of  the  lands  in  a  unitized  oil 
and  gas  lease  is  eliminated  fron  the  unit,  the 
leased  lands  are  situated  in  whole  or  in  part  on  a 

known  geologic  structure  of  a  producing  oil  or  gas 
field,  and  the  lease  terms  and  factual  circumstances 
are  identical  to  those  in  the  decision,  Standard  Oil 

Company  of  California,  et  al.,  76  I.D.  271  (1969), 
this  Department  will  follow  the  ruling  by  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  in 
Standard  Oil  Company  of  California  v.  Morton,  450 

F.2d  493  (1971),  which  overturned  that  decision 
solely  upon  principles  of  contract  construction; 
therefore,  the  eliminated  lands  will  retain  the 

rental  rate  applicable  to  nonparticlpatlng  acreage 

within  the  unit  rather  than  the  higher  rate  appli- 

cable to  non-unitized  lands  within  a  known  geologic 
structure. 

Standard  Oil  Company  of  California,  7  IBLA  345 
(Sept.  27,  1972) 

Oil  and  gas  leases  automatically  terminate 
under  the  Act  of  July  29,  1954,  68  Stat. 

585,  30  U.S.C.  i   188(b)  (1970)  where  les- 
sees fail  to  pay  rental  on  or  before  the 

anniversary  date  of  their  leases,  and  the 
Secretary  is  without  authority  to  grant 
relief  from  the  provisions  of  the  statute 
where  lessees  have  not  made  the  rental 

payments. 

Cayman  Corporation  and  Shenandoah  Oil  Corpora- 
tion, 8  IBLA  248  (Nov.  30,  1972) 
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Jnder  the  provisions  of  P.L.    91-245,   amending 
S  31  of   the  Mineral  Leasing  Act,    30  U.S.C. 
f  188,   reinstatement  is  properly  granted 
where  the   lessee  shows  that  the   rental  pay- 

ment was  mailed  sufficiently  in  advance  of 
the  due  date  so  that  in  the  normal  course 
of  events   the  payment  would  have  arrived 
prior  to  or  on  the  anniversary  date,  even 
though   the  payment  was  not   received  until 
after  that  date. 

Failure  to  timely  pay  the  advance  rental  on 
an  oil  and  gas  lease  will  be  deemed 
"Justifiable"  where  the   failure  is  the 
result  of  sufficiently  extenuating  circum- 

stances which  affected  the  lessee's  actions. 

R.    G.   Price,   et  al. .  8  IBLA  290   (Dec.   6,   1972) 

Failure  of  a  lessee  to.  pay  rental  on  or 
before   the  anniversary  date  of  a  lease, 
on  which   there  is  no  well  capable  of 

producing  oil  or  gas  In  paying  quanti- 
ties,  results   in  the  automatic   termina- 

tion of  the  lease  by  operation  of  law. 
A   lease  so  terminated  may  be  reinstated 
only  if   the  terms  and  conditions  of  the 
Act  of  May   12,    1970,    84  Stat.    206, 
30  U.S.C.   i    188  (1970)  have  been  satisfied. 

An   applicant   asserting  a  claim  to  benefits 
of   an  Act   of  Congress  has    the  burden  of 
furnishing  sufficient   evidence   of  his 
entitlement    thereto.      Failure    to  submit 
such  evidence  will  result   in  the  denial 
of  his   claim.     Where   an   applicant   seeks 
reinstatement   of  his   oil  and   gas    lease 
under  the  Act   of  May    12,    1970,    84  Stat. 
206,    30  U.S.C.    i    188   (1970),   he  has    the 
burden  of  establishing  by  persuasive 
evidence    that    the  failure    to  pay  his    full 
rental   timely  was   either  Justifiable   or 
not   due    to  a   lack  of  reasonable  diligence. 
Mere   assertions,    unsupported  by  any  proba- 

tive evidence,   are   not   sufficient. 

James  E.    Fowler   and  Frances  T. 
(Dec.    12,    1972) 

Fowler,    8  IBLA  372 

A  protest  of  a  successful  drawee's 
offer  In  a  simultaneous  drawing, 
for  the  reason  that   the  advance 
rental  payment   required  under 
43  CFR  311 2. 2- 1(a)   was  submitted 
in  the  form  of  a  corporate  or 
other  private  commercial  money 
order,   Is  properly  dismissed 
where  It  is  determined  that  such 
a  money  order  Is  an   acceptable 
remittance  within  the  meaning  of 

the  term  I  "money  order1'  as  used  in 
the  regulation. 

R.   H.    Barton.   9   IBLA  70   (Jan.    15,   1973) 

An  oil  and  gas  lease  on  which  there  Is 
no  well  capable  of  producing  oil  or  | 
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in  paying  quantities  terminate*  by  oper- 
ation of  law  if  the  rental  ia  not  paid 

on  or  before  the  anniversary  date  of 
the  lease;  timely  tender  of  rental  by 
means  of  a  check  which  when  presented, 
is  dishonored  by  the  bank  on  which  it 

As  drawn,  does  not  constitute  timely 
payment. 

A  mere  allegation  that  the  bank  has  erro- 
neously refused  to  honor  a  check  drawn 

thereon,  uncorroborated  by  an  admission 
of  mistake  from  the  bank,  will  not  suffice 

to  make  the  failure  to  timely  pay  "Justi- 
fiable" and  reinstatement  is  properly denied  in  such  a  case. 

While  the  erroneous  actions  of  a  bank  In 

denying  payment  of  a  check  drawn  thereon 
will  suffice  to  make  a  timely  payment  a 

"tender"  within  the  ambit  of  section  31 
of  the  Mineral  Leasing  Act,  proof  that 
an  error  did  in  fact  occur,  is  required; 
and  where  no  such  proof  is  offered  the 
payment  cannot  be  considered  a  valid 
tender  so  as  to  fulfill  the  procedural 
requirements  for  reinstatement. 

Where  the  owner  of  a  lease  terminated 
for  failure  to  timely  pay  the  advance 
annual  rentals  does  not  pay  or  tender 
the  rental  within  20  days  of  the  due 
date,  the  Department  has  no  power  to 
grant  reinstatement,  and  the  petition 
for  the  same  is  properly  denied. 

James  S.  Guleke. >ha  73   (Jan.   16,   1973) 

Regulations  which    (1)   prescribe  execution  of 
a   lease  and  the  earning  of  the  rental,   based 
upon  an  offer  being  drawn  number  one,    (2) 
require  a  statement  of  interest  to  be   filed 
within  15  days   after  the  filing  of   the  offer, 
(3)   provide  that   failure   to  so  file  timely 
will  result  in  cancellation  of  the  lease 
and  non-return  of  the  rental,   and  (4)   autho- 

rize return  of  the  rental  only  if  a  "simulta- 
neous" offeror  withdraws  his  offer  before 

the  drawing  Is  held,  will  not  be  deemed  to 
preclude  return  of  the  rental  in  appropriate 
circumstances  under  the  repayment  statute, 
43  U.S.C.    I   1374   (1970). 

J.    V.   McGowen,   9  IBLA  133   (Jan.   23,   1973) 

The  Board  adheres   to   its   decision  in 
R.  M.  Barton,    7  IBLA  68   (1972). 

R.   M.   Barton,   9   IBLA  243   (Feb.    1,    1973) 

An  oil  and  gas   lease  terminated  by  operation 
of    law  for  failure   to  timely  pay   the 
advance   rentals   can  only  be  reinstated 
when   the   lessee  shows   that  his   failure  to 

pay   the   rental  on  or  prior  to   the  anniver- 
sary date  was   justifiable  or  not   due   to   a 

lack  of  reasonable  diligence. 

rharl..  e.   Rav^ld.,  9  IBLA  300      (Feb.    7,    1973, 
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Where  it  is  alleged  that  a  bank  erroneously 
dishonored  a  check  drawn  thereon,  and  an 
official  of  the  bank  admits  that  payment 

was  refused  by  mistake,  the  failure  to  pay 
timely  advance  rental  shall  be  deemed 

justifiable  so  long  as  payment  was  other- 
wise correct. 

George  E.  Conley,  9  IBLA  302   (Feb.  7,  1973) 

Failure  to  timely  pay  the  advance  rental 
on  an  oil  and  gas  lease  will  be  deemed 

"justifiable"  where  the  failure  is  the 
result  of  sufficiently  extenuating  cir- 

cumstances which  affected  the  lessee's actions . 

John  Rusiniak,  10  IBLA  74  (Mar.  5,  1973) 

The  failure  to  receive  a  courtesy  notice 
Informing  the  lessee  of  the  rent  due  will 

not  be  deemed  a  "Justifiable"  reason  for 
the  failure  to  pay  the  rental  on  or  prior 

to  tne  date  due,  within  the  meaning  of 
section  31  of  the  Mineral  Leasing  Act, 
30  U.S.C.  f  188(c)  (1970). 

Louis  J. Patla,  et  al. 

,  1973) 
10  IBLA  127 

Failure  to  timely  pay  the  advance  rental  on 

an  oil  and  gas  lease  will  be  deemed  "Justi- 
fiable" where  the  failure  Is  the  result  of 

sufficiently  extenuating  circumstances 

which  affected  the  lessee's  actions. 

Mrs.  Charles  H.  Blake.  10  IBLA  175  (Apr.  2,  1973) 

It  is  proper  to  deny  a  petition  for  reinstatement 
of  an  oil  and  gas  lease  terminated  for  failure 

to  pay  advance  rental  timely  where  the,  peti- 
tioner has  not  shown  that  his  failure  to  pay 

the  rental  fee  on  or  before  the  anniversary 
date  of  the  lease  was  justifiable  or  not  due 
to  lack  of  reasonable  diligence. 

R.  H.  Parks.  10  IBLA  287  (Apr.  17,  1973) 

An  oil  and  gas   lease  terminated  by  opera- 
tion of  law  for  failure  to  timely  pay 

the  advance  rentals  can  only  be  rein- 
stated when  the  lessee  shows  that  his 

failure  to  pay  the  rental  on  or  prior 
to  the  anniversary  date  was  justifiable 
or  not  due  to  a  lack  of  reasonable 
diligence. 

Monturah   Company,    10   IBLA  347   (May   3,   1973) 

The  regulation  requiring  that  advance  rental 
payment  and  filing  fee  must  accompany  an 
oil  and  gas   lease  offer  is  satisfied  when 
the  offeror  properly  submits  his  check  for 
the  filing  fee  with  his  offer,  but  such 
check  is  erroneously  dishonored  by  the 
drawee  bank  and  returned  to  the  State 
Office. 

Frederick  R.   Allen.    10  IBLA  361    (May   8,   1973) 
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ac  is  proper  to  deny  a  petition  for  reinstate- 
ment of  an  oil  and  gas  lease  terminated  for 

failure  to  pay  advance  rental  timely  where 
the  petitioner  has  not  shown  that  his  fail- 

ure to  pay  the  rental  fee  on  or  before  the 
anniversary  date  of  the  lease  was  Justifiable 
or  not  due  to  lack  of  reasonable  diligence. 

John  L.  Stambaugh.  11  IBLA  27  (May  22,  1973) 

In  the  absence  of  a  clear  showing  that  it  was 

Improperly  made,  the  Geological  Survey's 
definition  of  a  known  geologic  structure 
of  a  producing  oil  or  gas  field  will  not 
be  disturbed,  and  an  Increase  in  annual 
rental  rate  of  an  oil  and  gas  lease, 
based  upon  such  definition,  will  be 
sustained. 

Jack  C.  Bradley.  Jr.,  11  IBLA  294  (June  28,  1973) 

An  oil  and  gas  lease  offer  filed  under  the 
simultaneous  filing  procedure  In  43  CFt 
Subpart  3112,  accompanied  with  a  personal 
check  for  the  advance  rental  payment,  is 
properly  rejected  even  though  the  offeror 
was  the  successful  drawee  In  the  drawing. 

Leonard  E.  Simmons,  12  IBLA  196  (July  16, 
19731 

An  oil  and  gas  lease  offer  filed  under  the  simul- 
taneous filing  procedure  In  43  CFR  Subpart  3112, 

accompanied  with  a  private,  commercial  money 

order  for  advance  rental  payment  which  is  re- 
turned by  an  intermediary  bank  as  uncollectable 

as  a  cash  item  because  the  money  order  did  not 

bear  the  '1ICR  transit  number-routing  symbol  of 
the  payor  bank  as  prescribed  by  the  American 
Banking  Association,  was  improperly  rejected  for 

noncompliance  with  the  regulation's  remittance 
requirement . 

Where  a  Department  regulation  with  respect  to  oil 
and  gas  leases  filed  under  the  simultaneous 

filing  procedure  in  43  CFR  3112  requires  that 

the  advance  rental  payment  accompany  the  appli- 
cation, an  error  by  an  intermediary  bank  in 

failing  to  negotiate  a  valid  money  order  repre- 
senting the  advance  rental  payment  is  not  a 

proper  basis  for  rejecting  the  applicant's 
offer. 

Glenn  U.  Bracken,  13  IBLA  43  (Sept.  7,  1973) 

Where  a  timely  rental  payment  for  a  nonproducing 
oil  and  gas  lease  is  nominally  deficient,  such 
lease  is  automatically  terminated  if  the 

deficiency,  even  though  slight,  is  not  paid 
within  the  period  specified  in  a  notice  of 
deficiency,  as  required  by  the  Act  of  May  12, 
1970. 

William  C.  Morgan,  13  IBLA  60  (Sept.  17,  1973) 

Where  the  owner  of  a  lease  terminated  for  failun 
to  timely  pay  the  advance  annual  rental  does 
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not  pay  or  tender  the  rental  within  20  days  of 
the  due  date,  the  Department  has  no  power  to 
grant  reinstatement,  and  the  request  for  the 

same  must  be'  denied. 

John  Oakason  and  H.  F.  Mulholland,  13  IBLA  80 

(Sept.  19,  1973) 

An  application  for  an  oil  and  gas  lease  is  properly 

rejected  where  the  rental  payment  is  deficient  by 
more  than  ten  percent  of  the  rental  required  for 
the  land  as  literally  described,  notwithstanding 
the  fact  that  the  land  erroneously  included  in 

the  application  was  not  available  for  leasing. 

Mountain  Fuel  Supply  Co. 
1973) 

13  IBLA  85  (Sept.  21, 

Where  an  oil  and  gas  lease  has  been,  segregated  hori- 
zontally, the  holder  of  each  resulting  lease  is 

liable  for  payment  of  rental  and  royalty  based  on 
the  entire  area  included  in  the  segregated  lease, 
notwithstanding  this  may  result  in  multiple  payment 
of  rental  or  royalty  for  the  same  land. 

Buttes  Gas  &  Oil  Company,  13  IBLA  125  (Sept.  25,  1973) 

An  oil  and  gas  lease  terminated  by  operation  of  law 
for  failure  to  pay  the  advance  rental  timely  can 

only  be  reinstated  when  the  lessee  shows  that  his 

failure  to  pay  the  rental  on  or  prior  to  the  anni- 
versary date  was  Justifiable  or  not  due  to  a  lack 

of  reasonable  diligence. 

M.  A.  Schofman,  13  IBLA  ?05  (Oct.  4,  1973) 

Where  an  appellant  assorts  that  the  failure  to  pay 

rental  timely:   (1)  was  due  to  an  apparent  lack  of 
diligence:  (2)  resulted  from  mishandling  of  the 

courtesy  notice:  and  (3)  was  caused  in  part  by  the 

illness  of  one  of  appellants'  mother,  rclnstatenenl 
of  the  oil  an  I  fas  lease  is  denied  piojicrly  since 

"Justifiarbie  del  •>"  within  the  ar.il.it  of  V\   CFf: 
3108.2-l(c)(l)  tis  not  bi*cn  ili-rsusisl  r.iu-l. 

'..'ayii.-  !■■  Wllllston,  '.arbara  C.  P.alrd,  \\    IHI.A  201 
(Oct.  4,  1973) 

Where  an  appellant  contends  that  an  earthquake  forc- 
ing reconstruction  of  his  place  of  business  two 

years  after  that  cataclysmic  event  is  an  exten- 
uating circumstance  causing  justifiable  delay  in 

a  rental  payment,  a  decision  of  the  State  Office 
denying  reinstatement  will  be  affirmed  due  to  his 
failure  to  prove  sufficient  proximity  and  causality. 

The  assertion  by.  an  appellant  that  he  detrimentally  re- 
lied upon  receipt  of  a  courtesy  notice,  which  was 

possibly  delayed  in  transit,  is  not  a  justifiable 
excuse  for  failure  to  pay  timely  the  rental  on  the 
anniversary  date. 

Kenneth  F.  Santor, IBLA  203  (Oct.  5,  1973) 
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An  oil  and  gas  lease  terminated  by  operation  of  law 
tor  failure  to  timely  pay  t!ie  advance  rentals 
cai,  only  be  reinstated  when  the  lessee  shows  that 
his  failure  to  pay  the  rental  on  or  prior  to  the 
anniversary  date  was  justifiable  or  not  due  to  a 
lack  pi    reasonable  diligence. 

The  normal  inconveniences  and  difficulties  attending 

company  reorganization  will  not  be  deemed  a  justi- 
fiable reason  for  failure  to  exercise  reasonable 

diligence  in  paying  the  advance  rentals  due  on 
an  oil  and  gas  lease. 

Columbia  Gas  Transmi s s 

(Oct.  12,  1973) 
mn  Corporation,  13  IBLA  243 

An  oil  and  gas  lease  terminated  by  operation  of 
law  for  failure  to  pay  the  advance  rentals  on 

time  can  only  be  reinstated  when  the  lessee 
shows  that  His  failure  to  pay  the  rental  on 

or  prior  to  the  anniversary  date  was  justi- 
fiable or  not  due  to  a  lack  of  reasonable 

diligence. 

^rold  A.  A.rmann,  13  IBLA  279  (Oct.  25,  1973) 

An  oil  and  gas  lease,  terminated  for  failure  to  pay 

timely  rental,  cannot  be  reinstated  where  the  feder- 
al oil  and  gas  interests  in  the  lands  are  shown  by 

the  records  to  have  been  withdrawn.   43  CFR  3108. 
2-l(c)(3). 

Edgar  L.  Craven,  13  IBLA  292  (Oct.  29,  1973) 

On.  petition  for  reinstatement  of  an  oil  and  gas  lease, 
failure  to  timely  pay  the  advance  rental  on  an  oil 

and  gas  lease  will  be  deemed  "justifiable"  when 
such  failure  is  the  result  of  sufficiently  extenu- 

ating circumstances  which  affected  the  lessee's 
action.   The  death  of  lessee's  mother  on  April  30, 
1970,  is  not  proximate  enough  in  time  to  September  1, 
1971,  the  anniversary  date  of  the  lease,  to  be  a 

justifiable  cause  for  such  a  delay,  and  the  petition 
for  reinstatement  is  properly  denied. 

On  petition  for  reinstatement  of  an  oil  and  gas  lease, 
the  lessee  must  show  that  his  failure  to  timely  pay 

the  advance  rental  was  justifiable  or  not  due  to  a 

lack  of  .reasonable  -diligence.   When  the  lessee  mails 
the  rental  payment  from  Sunnymead,  California,  by 
regular  mall  to  Anchorage,  Alaska,  two  days  before 
the  payment  is  due,  he  has  not  exercised  reasonable 
diligence  and  the  petition  for  reinstatement  is 

properly  denied. 

Alfred  B.  Tyler,  Executor,  13  IBLA  316  (Nov.  1,  1973) 

An  oil  and  gas  lease  terminated  by  operation  of  law 
for  failure  to  pay  the  full  advance  rental  timely 
can  only  be  reinstated  when  the  lessee  shows  that 

his  failure  to  pay  the  rental  on  or  prior  to  the 
anniversary  date  was  justifiable  or  not  due  to  a 
lack  of  reasonable  diligence. 

Oil  Resources^Inc,  13  IBLA  359  (Nov.  16,  1973) 

An  oil  and  gas  lease  terminated  by  operation  of  law 
for  failure  to  pay  the  advance  rentals  timely  will 
be  reinstated  when  the  lessee  shows  that  his  failure 
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to  pay  the  rental  on  or  before  the  anniversary  date 
was  not  due  to  a  lack  of  reasonable  diligence. 

Mary  White  and  James  White,  Sr.,  13  IBLA  363 
(Nov.  16,  1973) 

It  Is  proper  to  deny  a  request  for  reinstatement 
of  an  oil  and  gas  lease  terminated  for  failure 

to  pay  advance  rental  timely  where  the  petition- 
er has  not  shown  that  its  failure  to  pay  the 

rental  on  or  before  the  anniversary  date  of  the 

lease  was  Justifiable  or  not  due  to  lack  of 
reasonable  diligence. 

Knight  &  Miller  Oil  Corporation,  13  IBLA  337 
(Nov.  13,  1973) 

It  is  proper  to  deny  a  request  for  reinstatement  of 
an  oil  and  gas  lease  terminated  for  failure  to 
pay  advance  rental  timely  where  the  petitioner  has 
not  shown  that  Its  failure  to  pay  the  rental  on  or 
before  the  anniversary  date  of  the  lease  was  justi- 

fiable or  not  due  to  lack  of  reasonable  diligence. 

Knight  &  Miller  Oil  Corporation,  14  IBLA  135 

(Jan.  7,  1974)   

An  oil  and  gas  lease  terminated  by  operation  of  law for  failure  to  pay  the  advance  rentals  on  time 
can  only  be  reinstated  when  the  lessee  shows  that his  failure  to  pay  the  rental  on  or  prior  to  the anniversary  date  was  justifiable  or  not  due  to  a lack  of  reasonable  diligence. 

Maurice  E.  Mosher.  14  IBLA  287  (Jan.  31,  1974) 

The  payment  of  advance  rental  in  connection  with  an 
oil  and  gas  lease  offer,  and  the  acceptance  of 
such  payment  by  the  Bureau  of  Land  Management, 
do  not  create  a  binding  obligation  on  the  Bureau 
to  issue  an  oil  and  gas  lease. 

Geral  Beverldge,  14  IBLA  351  (Feb.  21,  1974) 
81  I.D.  80 

An  oil  or  gas  lease  committed  to  a  subsurface 

storage  agreement,  but  on  which  there  is  no 
production,  terminates  by  operation  of  law 
when  the  annual  rental  payment  Is  not  timely 
made. 

Where  the  owner  of  a  lease  terminated  for  failure 

to  timely  pay  the  advance  rental  does  not  pay  or 
tender  the  rental  within  20  days  of  the  due  date, 
the  Department  has  no  power  to  grant  reinstatement. 

While  an  oil  and  gas  lease  comitted  to  a  subsurface 
storage  agreement  is  extended  for  the  life  of  the 
agreement,  the  annual  rental  requirement,  in  the 
absence  of  production,  is  made  coterminous  with 
the  life  of  the  agreement. 

Texas  Eastern  Transmission  Corporation,  14  IBLA  361 
(Feb.  21,  1974) 
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An  oil  and  gas  lease  terminated  by  operation  of 
law  for  failure  to  pay  the  advance  rental  on  time 
can  only  be  reinstated  when  the  lessee  shows  that 
his  failure  to  pay  the  rental  on  or  prior  to  the 
anniversary  date  was  justifiable  or  not  due  to  a 
lack  of  reasonable  diligence. 

The  failure  to  receive  a  courtesy  notice  informing 
the  lessee  of  the  rent  due  will  not  be  deemed  a 

"Justifiable"  reason  for  the  failure  to  pay  the 
rental  on  or  prior  to  the  date  due,  within  the 

meaning  of  section  31  of  the  Mineral  Leasing  Act, 
30  U.S.C.  S  188(c)  (1970). 

Jan  R.  Christen8en,  United  Investors  Corporation, 
15  IBLA  72  (Mar.  7,  1974) 

It  is  proper  to  deny  a  request  for  reinstatement 
of  an  oil  and  gas  lease  terminated  for  failure 
to  pay  advance  rental  timely  where  the  petitioner 
has  not  shown  that  his  failure  to  pay  the  rental 
on  or  before  the  anniversary  date  of  the  lease 
was  justifiable  or  not  due  to  lack  of  reasonable 
diligence. 

Leon  Alfara  Miranda,  15  IBLA  89  (Mar.  11,  1974) 

An  oil  and  gas  lease  terminated  by  operation  of 
law  for  failure  to  pay  the  advance  rentals  on 
time  can  only  be  reinstated  when  the  lessee 
shows  that  his  failure  to  pay  the  rental  on 
or  prior  to  the  anniversary  date  was  either 
justifiable  or  not  due  to  a  lack  of  reasonable 
diligence. 

Charles  Schulte.  Evelyn  Schulte,  15  IBLA  104 
(Mar.  12,  1974) 

Where  appellant  mailed  rental  payment  for  oil  and 
gas  lease  in  sufficient  time  for  it  to  arrive 
in  the  proper  BLM  office  on  or  before  due  date, 
considering  distance  involved  and  normal  delays 
attendant  upon  collection,  transmittal,  and 
delivery  of  mail,  she  came  within  ambit  of 
provisions  in  30  U.S.C.  S  188(c)  (1970)  and  43 

CFR  3108. 2-1 (c)  for  reinstatement  of  lease  wnen 

failure  to  timely  pay  rental  is  "not  due  to  a 
lack  of  reasonable  diligence  on  the  part  of  the 

lessee." 

'There  appellant  mailed  oil  and  gas  lease  rental 
payment,  due  on  or  before  November  1, 
from  Los  Angeles,  California  on  October  30 
to  Santa  Fe,  New  Mexico  Office,  late  payment 
was  not  due  to  a  lack  of  reasonable  diligence 

on  appellant's  part. 

Sharon  Rae  Cook,  15  IBLA  424  (June  14,  1974) 

An  oil  and  gas  lease,  terminated  by  operation  of 
law  for  failure  to  pay  timely  the  advance 
rental,  may  only  be  reinstated  when  it  is  shown 

that  failure  to  pay  the  rental  on  or  before  the 

anniversary  date  was  justifiable  or  not  due  to 
a  lack  of  reasonable  diligence.   Mailing  the 
rental  from  Dallas,  Texas,  to  Billings,  Montana, 

the  day  before  its  due  date,  does  not  constitute 
reasonable  diligence. 

Gordon  R.  Epperson,  et  al..  d/b/a  Target  Oil  Co., 
16  IBLA  60  (June  25,  1974) 

It  is  proper  to  deny  a  request  for  reinstatement 
of  an  oil  and  gas  lease  terminated  for  failure 
to  pay  advance  rental  timely  where  the  petitioner 
has  not  shown  that  his  failure  to  pay  the  rental 
on  or  before  the  anniversary  date  of  the  lease 
was  justifiable  or  not  due  to  lack  of  reasonable 
diligence. 

Ernst  Soffer,  15  IBLA  161  (Mar.  26,  1974) 

Where  appellant  mailed  rental  payment  for  oil 
and  gas  lease  in  sufficient  time  for  it  to 
arrive  in  proper  BLM  office  on  or  before 
due  date,  considering  distance  involved  and 
normal  delays  attendant  upon  collection, 
transmittal,  and  delivery  of  mail,  appellant 
came  within  ambit  of  provisions  in  30  U.S.C. 

,§  188(c)  (1970)  and  43  CFR  S  3108. 2-1  (c)  for 
reinstatement  of  lease  when  failure  to  timely 

pay  rental  is  "not  due  to  lack  of 
reasonable  diligence  on  the  part  of  the 

lessee. " 
Where  appellant  mailed  oil  and  gas  lease 

rental  payment,  due  on  November  1,  from 
Houston,  Texas,  on  October  30  to. Santa  Fe , 
New  Mexico  Office,  late  payment  was  not  due 
to  a  lack  of  reasonable  diligence  on 

appellant's  part. 

Inexco  Oil  Company,  15  IBLA  422  (June  14,  1974) 

It  is  proper  to  deny  a  request  for  reinstate- 
ment of  an  oil  and  gas  lease  terminated 

by  operation  of  law  for  failure  to  pay 
advance  rental  timely  where  the  petitioner 
has  not  shown  that  his  failure  to  pay  the 
rental  on  or  before  the  anniversary  date 
of  the  lease  was  justifiable  or  not  due 
to  a  lack  of  reasonable  diligence. 

Louis  H.  Hughes,  16  IBLA  102  (June  28,  1974) 

Where  appellant  mailed  rental  payment  for 
oil  and  gas  lease  in  sufficient  time  for 
it  to  arrive  in  proper  BLM  office  on  or 
before  due  date,  considering  distance 
involved  and  normal  delays  attendant  upon 
collection,  transmittal,  and  delivery  of 
mail,  appellant  is  within  ambit  of  pro- 

visions in  30  U.S.C.  5188(c)  (1970)  and 

43  CFR  3108.2-l(c)  for  reinstatement  of 
lease  when  failure  to  timely  pay  rental 

Is  "not  due  to  a  lack  of  reasonable 

diligence  on  the  part  of  the  lessee." 

Where  appellant  mailed  oil  and  gas  lease 
rental  payment,  due  on  November  1,  from 
Oklahoma  City,  Oklahoma,  on  October  29  to 
Silver  Spring,  Maryland,  Eastern  States 
Office,  late  payment  was  not  due  to  a 

lack  of  reasonable  diligence  on  appellant's 

part. 

Eason  Oil  Company,  John  W.  Nichols,  16  IBLA  109 
(June  28,  1974) 
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Where,  after  a  drawing  of  simultaneously 
filed  oil  and  gas  lease  offers,  the 
authorized  officer  malls  a  notice  to 
the  successful  drawee  informing  him 
of  his  priority  and  the  requirement 
that  the  advance  rental  must  be  paid 
within  the  allotted  time,  which 
letter  is  received  at  his  address 

of  record,  his  subsequent  failure 
to  remit  the  rental  timely  will 
disqualify  his  offer  even  though 
he  asserts  that  his  absence  from 

his  address  during  this  period  made 
him  unaware  of  the  notice,  and  his 
protest  against  issuance  of  the 
lease  to  the  qualified  offeror 
having  the  next  highest  priority 
will  be  dismissed. 

Robert  D.  Nlnlnger.  Appellant,  Paul  C. 
Kohlman,  Appellee,  16  IBLA  200  (June  28, 
1974) 

Where  the  deficiency  in  rental  paid  on  or  before 
the  anniversary  date  of  a  lease  was  more  than 
$10  or  5  percent  of  the  total  due  (whichever 
is  the  greater) ,  and  does  not  result  from  a 
billing  error  or  from  an  official  decision 
relating  to  the  lease,  an  oil  and  gas  lease 
terminates  by  operation  of  law.   30  U.S.C. 
f  188(b). 

Where  an  oil  and  gas  lease  has  terminated  by 
operation  of  law  pursuant  to  30  U.S.C. 
(  188(b),  a  Notice  of  Termination  is  sent 
to  the  lessee  only  if  the  full  amount  of  the 
rental  due  has  been  paid  or  tendered  within 
20  days  after  the  anniversary  date  of  the 
lease. 

No  petition  for  reinstatement  of  an  oil  and 
gas  lease  terminated  by  operation  of  law, 

30  U.S.C.  I  188(b),  may  be  entertained  if 
the  full  amount  of  rental  due  was  not  paid 
within  20  days  after  the  anniversary  date 
of  the  lease. 

An  assignment  of  an  oil  and  gas  lease  is  inef- 
fective until  it  is  approved  by  the  Bureau 

of  Land  Management,  and  until  an  assign- 
ment is  approved,  the  assignor  is 

responsible  for  the  performance  of  all 
obligations  under  the  lease.   The  fact  that 
a  proposed  assignee,  in  anticipation 

of  approval  of  his  assignment,  has  made  a  par- 
tial payment  of  the  annual  rental  does  not 

confer  upon  such  assignee  any  rights  under 
the  lease,  or  relieve  the  assignor  of  the 
obligation  to  remit  the  balance. 

Amoco  Production  Company,  16  IBLA  215  (July  8,  1974) 

An  oil  and  gas  lease  terminated  by  opera- 
tion of  law  for  failure  to  pay  the  advance 

rental  timely  can  be  reinstated  under 
30  U.S.C.  i   188(c)  (1970),  only  when  the 

lessee  shows  that  his  failure  to  pay  the 
rental  on  or  prior  to  the  anniversary  date 
of  the  lease  was  either  justifiable  or  not 
due  to  a  lack  of  reasonable  diligence. 

The  misplacement  of  a  lessee's  records 
through  the  negligence  of  his  employee 
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or  agent  will  not  be  deemed  a  justi- 

fiable cause  for  the  lessee's  failure 
to  exercise  reasonable  diligence  in 
transmitting  timely  an  advance  rental 

payment  due  under  an  oil  and  gas  lease. 

G.  Wesley  Ault.  16  IBLA  291  (Aug.  8,  1974) 

Where  the  owner  of  a  lease  terminated  for  failure 

to  pay  the  advance  annual  rental  timely  does 
not  pay  or  tender  the  rental  within  20  days  of 
the  due  date,  the  Department  of  the  Interior  is 
not  authorized  to  reinstate  the  lease  pursuant 
to  30  U.S.C.  (  188(c)  (1970). 

A  check  which  a  bank  has  refused  to  honor  Ie  not 

a  tender  or  payment  of  the  annual  rental  under 
30  U.S.C.  I  188(c)  (1970),  unless  the  refusal 
to  honor  the  check  was  the  result  of  a  bank 
error,  and  a  bank  official  corroborates  the 
error. 

Duncan  Miller.  16  IBLA  379  (Aug.  21,  1974) 

Where  appellant  mailed  rental  payment  for  oil 
and  gas  lease  in  sufficient  time  for  it  to 
arrive  In  the  proper  BLM  office  on  or  before 

the  due  date,  the  lease  may  be  reinstated  pur- 
suant to  30  U.S.C.  S  188(c)  (1970)  and  43  CFR 

3108.2-l(c)  as  the  failure  to  pay  the  rental 

timely  is  "not  due  to  a  lack  of  reasonable 

diligence  on  the  part  of  the  lessee." 

Where  appellant  mailed  oil  and  gas  lease  rental 
payment ,  due  on  March  1 ,  from  Los  Angeles , 
California,  on  February  27  to  Cheyenne, 

Wyoming  Office,  late  payment  was  not  due  to 

a  lack  of  reasonable  diligence  on  appellant's 

part. Karl  Heinz  Schober,  16  IBLA  382  (Aug.  21,  1974) 

An  oil  and  gas  lease  terminated  by  operation  of 
law  for  failure  to  pay  the  advance  rental  on 
time  can  only  be  reinstated  when  the  lessee 
shows  that  his  failure  to  pay  the  rental  on 

or  prior  to  the  anniversary  date  was  justi- 
fiable or  not  due  to  a  lack  of  reasonable 

diligence.  Mailing  the  payment  six  days  after 
the  anniversary  date  is  not  reasonable 

diligence,  nor  is  such  a  delay  "Justifiable" 
because  of  the  lessee's  lack  of  knowledge  of 
the  law. 

Vera  H.  Bollnder.  et  al..  17  IBLA  9  (Aug.  26,  1974) 

An  oil  and  gas  lease  terminated  by  operation  of 
law  for  failure  to  pay  the  advance  rentals  on 
time  can  only  be  reinstated  when  the  lessee 
shows  that  his  failure  to  pay  the  rental  on 

or  prior  to  the  anniversary  date  was  Justi- 
fiable or  not  due  to  a  lack  of  reasonable 

diligence. 

Minn t ex  Oil  Company.  17  IBLA  16  (Aug.  29,  1974) 
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Where  the  United  States  owns  100  percent  of  the 
gas  and  50  percent  of  the  oil  in  a  tract  of 
acquired  land,  rental  for  an  oil  and  gas  lease 
on  such  land  will  be  based  on  the  larger  frac- 

tional interest  owned  by  the  United  States, 

2nd  not  on  an  average  of  the  separate  frac- 
tional interests. 

Duncan  Miller,  17  IBLA  128  (Sept.  12,  1974) 

81  I.D.  530 

An  oil  and  gas  lease  terminated  by  operation  of 
law  for  failure  to  pay  the  advance  rental  on 
time  can  be  reinstated  only  when  the  lessee 
shows  that  his  failure  to  pay  the  rental  on 

or  prior  to  the  anniversary  date  was  Justi- 
fiable or  not  due  to  a  lack  of  reasonable 

diligence. 

Clement  J.  O'Neill,  17  IBLA  238  (Sept.  23,  1974) 

payment  to  their  assignee,  who  in  taking  the 

assignment  had  agreed  to  make  the  rental  pay- 
ment.  Petitioners,  as  assignors,  are  respon- 

sible for  the  performance  of  all  obligations 
under  the  lease  until  an  assignment  of  the 
lease  is  approved.   In  these  circumstances, 

petitioners  did  not  exercise  reasonable  dili- 
gence; nor  was  their  failure  to  pay  the  rental 

timely  shown  to  be  justifiable. 

Clarence  and  Marguerite  Zuspann,  G.  H.  Tanner, 
18  IBLA  1  (Nov.  7,  1974) 

An  oil  and  gas  lease  terminated  by  operation 
of  law  for  failure  to  pay  the  advance  rentals 

on  time  can  only  be  reinstated  when  the 
lessee  shows  that  his  failure  to  pay  the 

rental  on  or  prior  to  the  anniversary  date 

was  Justifiable  or  not  due  to  a  lack  of 
reasonable  diligence. 

Martha  N.  Jackson,  18  IBLA  92  (Nov.  27,  1974) 

An  oil  and  gas  lease  terminated  by  operation  of 
law  for  failure  to  pay  the  advance  rental 
timely  can  be  reinstated  only  when  the  lessee 
shows  that  his  failure  to  pay  the  rental  on 
or  prior  to  the  anniversary  date  of  the  lease 
was  either  justifiable  or  not  due  to  a  lack 
of  reasonable  diligence. 

Failure  to  timely  pay  the  advance  rental  due 
on  an  oil  and  gas  lease  will  be  deemed 

"Justifiable"  only  where  the  failure  is  the 
result  of  sufficiently  extenuating  circum- 

stances which  affected  the  lessee's  actions. 

Pauline  G.  Thornton,  17  IBLA  251  (Sept.  23,  1974) 

An  offeror  is  properly  disqualified  under  43  CPR 

3112.4-1  from  receiving  a  noncompetitive  oil 
and  gas  lease  on  an  offer  drawn  number  one  at 

a  simultaneous  drawing  when  he  fails  to  pay  the 
first  year  rental  within  15  days  of  receipt  of 
the  notice  that  such  payment  is  due. 

Duncan  Miller,  17  IBLA  267  (Sept.  27,  1974) 

An  oil  and  gas  lease  terminated  by  operation 
of  law  for  failure  to  make  timely  payment 

of  advance  rentals  due  will  not  be  reinstated 

when  the  lessee  fails  to  show  by  credible 
objective  evidence  that  his  failure  to  pay  on 
time  was  justifiable  or  not  due  to  a  lack  of 
reasonable  diligence. 

W.  A.  Fitzhugh,  18  IBLA  94  (Nov.  27,  1974) 

An  oil  and  gas  lease  terminated  by  operation 
of  law  for  failure  to  pay  the  advance  rental 
on  time  can  only  be  reinstated  if  the  lessee 
shows  that  his  failure  to  pay  on  or  prior  to 
the  anniversary  date  was  Justifiable  or  not 

due  to  a  lack  of  reasonable  diligence.  Re- 
liance on  an  anticipated  courtesy  notice 

from  the  Bureau  of  Land  Management,  reliance 

upon  the  telegraph  as  an  agent,  and  serious 
lllnes3  of  a  family  member  which  is  not  shown 
to  be  a  cause  of  such  failure,  are  insufficient 

grounds  for  relief. 

William  L.  McCullough,  18  IBLA  97  (Nov.  27,  1974) 

Where  a  noncompetitive  oil  and  gas  lease  is  can- 
celed because  it  was  erroneously  Issued  to  a 

nonqualified  offeror  whose  entry  card  was  drawn 
in  the  simultaneous  filing  procedures,  this 
Department  may  order  a  refund  of  all  rentals 
paid  in  connection  with  the  canceled  lease; 
however,  the  rental  will  not  be  refunded  if 

the  lessee  has  derived  a  benefit  from  the  pos- 
session of  the  lease  or  if  he  has  held  the 

lease  with  knowledge  that  it  was  improperly 
Issued. 

Charles  J.  BabinRton,  17  IBLA  435  (Nov.  7,  1974) 

It  is  proper  to  deny  a  petition  for  reinstatement 

of  an  oil  and  gas  lease,  terminated  for  fail- 
ure to  pay  the  annual  rental  when  due,  where 

petitioners,  as  the  record  title  holders  of 
the  lease,  attribute  the  fault  for  the  late 

Where  appellants  mailed  rental  payment  for  oil 
and  gas  lease  in  sufficient  time  for  it  to 
arrive  in  the  proper  BLM  office  on  or  before 
the  due  date  but  it  does  not  and  the  lease 

terminates,  the  lease  may  be  reinstated  pur- 
suant to  30  U.S.C.  S  188(c)  (1970)  and  43  CTR 

3108. 2-1 (c)  as  the  failure  to  pay  the  rental 

timely  is  "not  due  to  a  lack  of  reasonable 

diligence  on  the  part  of  the  lessee." 

Where  appellant  supplies  credible  evidence  as 
to  date  of  mailing,  it  will  be  duly  considered 

in  the  evaluation  of  whether  due  diligence 

was  demonstrated  In  appellant's  effort  to 
make  a  timely  rental  payment. 

Francis  and  Shirley  Anglado, 

(Dec.  24,  1974) 

18  IBLA  162 
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Land  Patented  with  a  reservation  of  the  oil  and  gas 
deposits  to  the  United  States  which  is  subsequently 
included  within  the  outer  limits  of  the  boundary 
of  a  reservoir  right-of-way  thereafter  granted  is 
not  affected  by  the  right-of-way  so  as  to  make  the 
oil  and  gas  subject  to  disposal  under  the  act  of 
May  21,    1930,   and  the  reserved  deposits  are  sub- 

ject to  leasing  only  under  the  Mineral  Leasing  Act. 

R.S.   McKnight,   A-30237  (Mar.   29.    1965) 
72  I.D.    153 

Where  an  application  for  an  oil  and  gas  lease 

under  a  railroad  right-of-way  was  rejected 
and  almost  ten  years  later  the  applicant  files 
a  request  to  renew  the  prior  application,  the 
matter  is  res  judicata  and  will  not  be  reopened 

when  the  applicant  alleges  no  new  facts  show- 
ing a  change  in  circumstances  since  the  prior 

rejection. 

Edwin  Barrett,  A-30602  (Oct.   5.   1966) 

The  Secretary  of   the  Interior  has  authority 
under  the  Act  of  May  21,   1930,   to  dispose 
of  deposits  of  oil  and  gas   underlying   the 
right-of-way   granted   to   the  Northern  Pacific 
Railroad  Company  pursuant   to   the  Act  of 
July  2,    1864,    13  Stat.    367,   even   though   the 
lands  traversed  by  the  right-of-way  were 
later  patented  under   the  Act   of  May   20, 
1862,   43  U.S.C.    {  161   (1964). 

The  oil  and  gas  deposits  underlying   the  right- 
vf-way  granted  to  a  railroad  company  pur- 

suant to  the  Acts  of  July  1,   1862,  or 
July  2,   1864,    remain   in   the  United   States, 
even   though  the   lands   traversed  by   the 
right-of-way  were   later  patented  pursuant 
to  the  general  homestead   laws  without   any 
specific  reservation  of  the  minerals. 

George  W.    Zarak  et  al.,    Cardinal  Petroleum 
Company ,    4   IBLA  82    (Nov.    10,   1971) 

Lands  under  reservoir  rights-of-way  can  be 
leased  only  under   the  authority  of  the 
Act  of  May  21,   1930,   30  D.S.C.    §5   301-306 
(1970).     However,    the   language  of  the  1930 
Act  is  construed   to  mean  that  it  applies 
only  to  land  actually  within  the  limits  of 
the  right-of-way  and   that   the  lands   in  legal 
subdivisions,   exclusive  of   the  reservoir 
right-of-way,  may  be  leased  under  the 
mineral   leasing  Act  of   1920,   provided  there 
are  no  compelling  reasons  for  refusing  to 
lease  them. 

A.   A.   McGregor.   18  IBLA  74   (Nov.    25,   1974) 

A  noncompetitive  oil  and  gas  lease  in  Alaska  issued 
prior  to  July  3,    1958,    and  extended  thereafter  for  a 
five-year  term  must  pay  royalty,   when  due,    at  the 
rate  of  12-1/2  percent  the  rate  for  leases  covering 
similar  lands  in  the  other  States  of  the  United  States 

Union  Oil  Company  of  Cal  ifornia, 

1965)  
~ 

A-30308  (May  17, 

72  1.  D.   217 

Where  the  assignee  is  a  corporation,    the  require- 
ments of  the  regulation,    43  CFR  3128.6,    per- 

taining to  filing  of  an  assignment  of  royalty 
interests  in  an  oil  and  gas  lease  apply  only 
to  corporations  and  not  to  its  stockholders. 

Glanville  Minerals  Corporation,    A-30484 
(Mar.    8,    1966)  73  I.  D.  77 

The  Departmental  regulation  governing  the 
grant  of  rental  or  royalty  relief  to  oil 
and  gas  lessees  does  not  provide  for  the 
grant  of  relief  in  leases  which  are  yet  to  be 
issued. 

Duncan  Miller,  A-30711  (Nov.    16,    1966) 

The  Secretary  of  the  Interior  is  authorized  under 
section  5(a)  (1)  of  the  Outer  Continental  Shelf 
Lands  Act  to  approve  an  assignment  of  rights 
in  a  portion  of  the  area  of  an  Outer  Continental 
Shelf  oil  and  gas  lease  to  a  depth  limited  to 
the  base  of  a  specified  zone,  but  such  an  as- 

signment will  result  in  the  creation  of  a  sep- 
arate and  independent  lease  as  to  the  portion 

of  the  land  assigned,   and,   in  the  absence  of 
any  express  provision  to  the  contrary,   the 

holder  of  each  lease  resulting  from  the  as- 
signment   is  chargeable  for  the  payment  of 

rental  or  royalty  for  the  entire  area  covered 
by  his  lease  in  accordance  with  the  terms  of 
the  original  lease  notwithstanding  that  this 
may  result  in  multiple  payment  of  rental  or 

royalty  for  the  same  area. 

Continental  Oil  Company  et 

(Aug.    2,    1967) 
,   A-30424 74  I.  D.    22! 

The  term  "royalty"  as  used  in  25  CFR  172.  16  and 
standard  oil  and  gas  leases  of  Indian  lands  en- 

compasses so-called  compensatory  royalties, 
that  is,    payments  made  to  compensate  the  lessor 
for  loss  of  royalty  resulting  from  drainage  of 
the  leasehold  by  wells  on  adjoining  land,    as  well 
as  production. 

Rentals  paid  by  lessee  of  Indian  allotted  land  pur- 
suant to  25  CFR  172.  16  and  the  provisions  of 
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his  oil  and  gas  lease  are  creditable  against  the compensatory  royalty  assessed  for  the  rental 
period. 

Pan  American  Petroleum  Corp.  ,    1A-1578 
(Feb.   29,    1968)  " 

When  a  producing  lease  is  segregated  into  two 
leases  upon  partial  commitment  to  a  unit,    the nonunitized  portion,   which  does  not  contain 
a  producing  well,   does  not  remain  in  a  mini- 
num  royalty  status  but  reverts  to  a  rental 
basis  which  is  determined  by  its  own  situation. 

T.    Jack  Foster,   A-30897  (Apr.    2,    1968) 75  I.D.   81 

Where  a  portion  of  the  land  in  an  oil  and  gas  lease 
lies  within  the  horizontal  limits  of  an  oil  or  gas deposit  which  was  known  to  be  productive  on 
Aug.   8,   1 946,  the  lessee  is  not  entitled  under 
item  (1)  of  section  12  of  the  act  of  Aug.   8,  1946 

to  a  flat  royalty  rate  of  12-1/2  percent  on  pro-  ' duction  later  obtained  from  deeper  zones  under- 
lying the  same  horizontal  limits,  which  deeper 

zones  were  discovered  by  wells  drilled  outside 
the  lease  boundaries  subsequent  to  Aue     8 
1946.  *       ' 

The  United  States  cannot  be  deprived  of  its  right 
to  receive  all  of  the  royalty  payments  due  under 
the  terms  of  an  oil  and  gas  lease  and  the 
applicable  statutory  provisions  by  the  unautho- 

rized acts  of  its  employees,   and  the  failure  of 
the  Geological  Survey  to  collect  all  the  royalty 
due  by  tacit  acceptance  of  the  lessee's  deter- 

mination of  its  royalty  obligation  for  13  years 
does  not  waive  the  right  of  the  United  States  to 
receive  full  royalty  payment  in  accordance  with 
the  lease  terms  or  estop  it  from  demanding 
payment  of  the  balance  due  under  those  terms. 

Sinclair  Oil  and  Gas  Company,   A-30709 
(June  20,    1968)  75  l.D.    155 

In  determining  the  amount  of  royalty  due  to  the  United States  from  production  of  natural  gas  from  an  oil 
^L*  In   c386  P«r8Uant  t0  sec-3.  Act  of  August  8, 

Survev  r        "'  'P*    "  *"  pr0per  f°r  the  Geological Survey  to  use  a  base  value  which  includes  both  the 

lished8bvP^C%Pf d  f°r  thC  natUfal  «as  as  esta*- 
diM^y      eAelal   P°Wer  c«"i"ion  plus  any  ad- ditional sum  paid  by  the  purchaser  of  the  gas  to unit  operator  as  consideration  for  the  purchase  of 
gasjrom  the  unit  of  which  the  federal  lease  Is  a 

Wheless  Drilling  m-r-ny  13  IBLA  21  (Sept.  5>  1973) 80  I.D.  599 
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The  Secretary  of  the  Interior  has  authority  t prove  communitisation  or  drilling  agreement 
ever,  such  approval  is  not  effected  for  any Including  computation  of  royalty  purposes, 
the  Secretary  or  his  designate  signs  the  ag 

Harry  D.  Owen.  13  IBLA  33  (Sept.  5,  1973) 

Where  an  oil  and  gas  lease  has  been  segregate, •ontally,  the  holder  of  each  resulting  leas, liable  for  payment  of  rental  and  royalty  ba. 
the  entire  area  included  in  the  segregated  ' 
notwithstanding  this  may  result  in  multiple' of  rental  or  royalty  for  the  same  land. 

Buttea  Gas  &  Oil  Company-  13  IBLA  125  (Sept.  J 

A  determination  of  the  Director  of  the  Ceolo.i Survey  that  certain  land  in  an  oi  and  gas -S  within  the  productive  limits  of    In   , deposit  as  of  August  8,  1946,  so  that  it  il entitled  to  the  royalty  limitation  of  1-2 

946  PwirHa,U  'k  S6Cti0n  12  °f  thc  A«  °f  1 
1946,  will  not  be  set  aside  where  it  is  not trary  or  capricious  and  is  supported  by  comp evidence,  and  the  lessee  does  not  demonstrat 
clear  and  definite  showing  that  it  was  i"  en 

Mjf3l}^1-^2iiL£^-^^'    U   IB"  258  (Oct. 

In  the  absence  of  an  approved  comnunitization agreement  involving  a  federal  oil  and  gas lease,  production  of  oil  and  gas  from  such federal  lease  is  wholly  attributable  to  that leaae  for  computation  of  royalty  due  to  the united  States. 

Kirkpatrick  Oil  and  Gas  firmly,  15  IBLA  216 (Apr.  9,  1974) 81  I.D.  162 

STIPULATIONS 

A  lessee's  protest  against  the  termination 
of  an  oil  and  gas  lease  is  properly  denied 
when  the  lessee  fails  to  prove  his  charges 
that  there  was  a  breach  of  the  terminated 
lease  or  unlawful  activity  with  respect thereto. 

Duncan  Hlller.  15  IBLA  275  (Apr.  26,  1974) 

An  applicant  for  an  oil  and  gas  lease  must  execut 
reasonable,  special  stipulations  required  by 
the  Bureau  of  Land  Management  for  the  purpose 
of  protecting  a  State's  material  site  under  the Federal  Highway  Act.  The  financial  burden  of 
complying  with  the  protective  stipulations  is 
the  sole  responsibility  of  the  leasee. 

Duncan  Miller.  16  IBLA  24  (June  20,  1974) 
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As  a  condition  precedent  to  the  issuance  of  ar 
oil  and  gas  lease,  the  Department  of  the 
Interior  may  require  an  applicant  to  accept 
a  stipulation  precluding  surface  occupancy 
of  the  land  in  order  to  protect  the  scenic 
and  recreational  values  of  the  land  within 

a  state  park. 

Duncan  Miller,  16  IBLA  349  (Aug.  15,  1974) 

While  an  oil  and  gas  lease  committed  to  a  subsurface 
storage  agreement  is  extended  for  the  life  of  the 

agreement,  the  annual  rental  requirement,  in  the 
absence  of  production,  is  made  coterminous  with 
the  life  of  the  agreement. 

Texas  Eastern  Transmission  Corporation.  14  IBLA  361 
(Feb.  21,  1974) 

Where  the  Forest  Service  suggests  e  stipulation 
barring  any  occupancy  and  use  of  the  surface 
as  a  condition  precedent  to  the  issuance  of 
an  oil  and  gas  lease  for  public  lands  in  a 
national  forest,  based  only  on  the  fact  that 

the  land  is  in  an  "inventoried  roadless  area," 
and  where,  subsequent  to  an  appeal  objecting 
to  that  stipulation,  the  Forest  Service  submits 
a  revised  stipulation,  the  Bureau  of  Land 
Management  decision  to  the  extent  it  required 

the  execution  and  filing  of  the  "Roadless  Area" 
stipulation  will  be  set  aside  and  the  case 
remanded  to  the  Bureau  for  submission  of  the 

substitute  stipulation  to  the  offeror  for 
execution  and  filing. 

Rainbow  Resources ,  Inc ■ ,  17  IBLA  142  (Sept.  12, 
1974) 

As  a  condition  precedent  to  the  issuance  of  an 
oil  and  gas  lease,  the  Department  of  the 
Interior  may  require  an  applicant  to  accept 
reasonable  surface  management  stipulations, 
not  inconsistent  with  the  purposes  for  which 
the  lease  is  Issued ,  in  order  to  protect  the 
environmental  quality  of  the  land. 

The  financial  burden  of  complying  with  environ- 
mental protection  stipulations  is  the  sole 

responsibility. 

SUSPENSIONS 

An  appeal  by  an  oil  and  gas  lessee  from  a  decision 
holding  that  his  lease  is  not  entitled  to  a  two-year 
extension  because  of  drilling  at  the  end  of  the  lease 
term  does  not  operate  to  extend  the  term  or  suspend 
the   running  of  the  lease  term  during  the  pendency  of 
the  appeal. 

Jack  P.    Burke,   A-30473  (Nov.    30,    1965) 

Applications  by  lessees   for  relief  of  producing 
requirements  must  be  made  to  the  regional  oil 
and  gas  supervisor  of  the  Geological  Survey. 
No  suspension  of  operations   and  production 
will  be  granted  on  any  lease  in  the  absence 
of  a  well   capable  of  production  except  when 
the  Secretary  directs  a  suspension  In  the 
interest  of  conservation. 

This  Department   is  not  authorized  to  suspend  a 
noncompetitive  oil   and   gas   lease  so  as  to 
revive  and  extend  the  lease  terra. 

Duncan  Miller,   6  IBLA  283  (June  30,   1972) 

Duncan  Miller,   18  IBLA  71    (Nov.   25,   1974) 

Although   the  Bureau  of  Land  Management  may 
require  such  special  stipulations  as  are 
necessary  for  the  protection  of   the  lands 
embraced   in  any  lease,   proposed  special 
lease  stipulations  must  be  supported  by 
valid  reasons  which  will  be  weighed  by  this 
Department  with  due  regard   for   the  public 
Interest.      It   is  the  Bureau's  responsibility 
to   Impose  stipulations  which  are  necessary, 
appropriate  and  reasonably  related   to  oil 
and  gas  activities,   but  stipulations  which 
would   forbid  the  lessee  to  occupy  the  surface 
must  be  Justified  by  adequate  reasons  in 
order  to  be  sustained  on  appeal. 

A.   A.   McGregor.   18  IBLA  74   (Nov.    25,   1974) 

SUBSURFACE  STORAGE 

An  oil  or  gas  lease  committed  to  a  subsurface 
storage  agreement,  but  on  which  there  is  no 
production,  terminates  by  operation  of  law 
when  the  annual  rental  payment  is  not  timely 
made. 

An  oil  and  gas  lessee  must  comply  with  all 
the  lease  terms,  including  the  operating 

regulations,  at  his  own  expense. 

Duncan  Miller, .11  TBLA  14  (May  21,  1973) 
80  l.D.  322 

TERMINATION 

Where  the  advance  rental  payment  on  an  oil  and 
gas  lease,  addressed  to  the  Division  of  Field 
Services,   Bureau  of  Land  Management,   in 
Washington,   D.  C.  ,  was  postmarked  12  a.  m. 
in  Washington,   D.  C.  ,   on  the  anniversary  date 
of  the  lease,  and  it  is  established  that  in  the 
ordinary  course  of  the  mail  it  would  have  been 
received  by  the  addressee  by  3  p.  m.   on  the 
same  day,  payment  of  the  rental  is  presumed 
to  have  been  made  on  that  date,   and  the  lease 
will  not  be  terminated  for  failure  to  make 
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timely  payment  of  the  rental  even  though  the 
date  and  time  stamp  of  the  Bureau  indicates 
that  payment  was  not  received  until  the  follow- 

ing day. 

H.  C.    Hathorn,   A-30257  (Feb.    3,    1965) 

An  oil  and  gas  lessee  whose  lease  is  declared  to 
be  terminated  and  who  fails  to  appeal  from  the 
decision  declaring  the  termination  loses  his 
rights  in  the  lease. 

An  oil  and  gas  lease  subject  to  the  act  of  July  29, 

1954,   automatically  terminates  for  failure  to' pay  the  annual  rental  on  or  before  the  anniver- 
sary date  of  the  lease  when  the  rental  is  not 

received  by  the  anniversary  date,  notwithstand- 
ing the  fact  that  the  lessee  mailed  the  rental 

within  time  for  it  to  be  received  prior  to  the 
anniversary  date,   but  the  letter  was  not  de- 

livered to  the  land  office  in  time  through  the 
apparent  fault  of  the  post  office. 

Harold  Ladd  Pierce.   A-30341  (June  30,    1965) 

An  oil  and  gas  lease  is  automatically  terminated 
under  the  act  of  July  29,    1954,   when  the  rental 
payment  for  the  second  year  of  the  lease  is 
.deficient,    even  though  the  amount  paid  is  the 
amount  stated  in  the  billing  notice  and  the 
amount  retained  as   rental  for  the  first  year, 
when  it  does  not  comport  with  the  rental  due 
for  the  lease  acreage  correctly  computed  at 
the  rate  provided  by  the  lease  and  the  statute. 

The  issuance  of  an  oil  and  gas  lease  cannot  be 
rescinded  on  the  ground  the  lease  was  improp- 

erly issued,    with  the   reinstatement  of  the  offer 
in  order  to  avoid  the  automatic  termination  of 

a  lease  under  the  act  of  July  29,    1954,   for 

insufficient  payment  of  the  second  year's  rental, 
when  the  only  error  in  the  issuance  of  the  lease 
was  in  the  computation  of  the   rental  to  be  re- 

tained for  the  first  year  and  the  lease  otherwise 
comported  with  the  statutory  requirements. 

Cities  Service  Oil  Company,    A -30498 
(Apr.   21,    1966) 

An  oil  and  gas  lease  is  automatically  terminated 
under  section  31  of  the  Mineral  Leasing  Act, 
as  amended  by  the  act  of  July  29,    1954,  when 
the  rental  is  not  paid  in  full  by  the  due  date 
even  though  a  payment  is  made  on  or  before  the 
due  date  and  the  rental  deficiency  is  slight. 

The  Secretary  of  the  Interior  is  without  authority 
to  grant  relief  administratively  from  the  effect 
of  the  automatic  lease  termination  provision 
of  section  31  of  the  Mineral  Leasing  Act  where 

a  lease  has  terminated  because  of  a  deficiency 
in  the  annual  rental  payment,  even  though  the 
deficiency  was  minor  and  was  due,  at  least  in 

part,  to  erroneous  billing  information  furnished 
by  the  Bureau  of  Land  Management. 

Billy  Mathis  et  al,  A-30512  (July  6,   1966) 

An  oil  and  gas  lease  is  automatically  terminated 
under  section  31  of  the  Mineral  Leasing  Act, 
as  amended  by  the  act  of  July  29,    1954,   when 
the  rental  is  not  paid  in  full  on  or  before  the 
due  date,   even  if  payment  is  timely  and  the 
deficiency  is  slight. 

Duncan  Miller,  A-30547  (July  20,   1966) 

73  I.    D.    211 
Duncan  Miller,   A-30546  (Aug.    10,    1! 

An  oil  and  gas  lease  is  automatically  terminated 
under  section  31  of  the  Mineral  Leasing  Act, 
as  amended  by  the  act  of  July  29,    1954,   when 
the  rental  is  not  paid  in  full  on  or  before  the 
due  date. 

Duncan  Miller,  A -30566  (Aug.    11,    1966) 

Termination  of  an  oil  and  gas  lease  subject  to  the 
act  of  July  29,    1954,    is  required  for  failure  to 
pay  the  annual  rental  in  advance  not  later  than 
the  anniversary  date  of  the  lease;    actual  receipt 
in  the  land  office  of  the  rental  payment  is  requir- 

ed within  the  time  stated  even  though  payment 
may  have  been  mailed  in  time  to  be  timely  receiv- 

ed but  through  delay  was  not  timely  received. 

M.  B.    Dreblow,   A-M723  (Apr.   18,    1967) 

The  automatic  termination  provisions  of  the 
Mineral  Leasing  Act,  as  amended,  do  not  apply 
to  a  lease  issued  prior  to  July  24,  1954,   unless 
the  lessee  consents  to  have  the  lease  made  sub- 

ject to  them,  and  the  consent  cannot  be  made 
effective  as  of  a  date  prior  to  its  filing  even 
though  rentals  have  accrued  on  part  of  the 
lease  as  a  result  of  the  segregation  of  the  lease 
into  two  leases  by  unitization  by  a  procedure 
which  the  lessee  says  deprived  him  of  a  timely opportunity  to  prevent  the  accumulation  of several  years  rental. 

T.   Jack  Foster.   A-30897  (Apr.    2.    1968) 75  I.  D.   81 

Oil  and  gas  leases  are  properly  declared  to  be 
automatically  terminated  where  the  rental  pay- 

ments are  not  received  in  the  proper  land  office 
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on  the  anniversary  dates  of  the  leases  even 
though  they  may  have  been  mailed  in  time  to  be 
received  on  the  anniversary  dates. 

Duncan  Miller,  A- 30966  (Oct.   29.   1968) 
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The  subsequent  payment  of  the  rental  may  not 
serve  as  a  basis  for  reinstatement  of  the  lease 
or  give  the  lessee  any  rights  under  the 
terminated  lease. 

Duncan  Miller,   A-31087  (Feb.   4,    1970) 

An  appeal  from  a  decision  rescinding  in  part  an 
oil  and  gas  lease  offer  suspends  the  effect  of 
the  decision  and  leaves  the  lease  in  effect  as 

it  was  prior  to  the  decision  so  that  the  failure 
of  the  lessee  to  pay  the  full  annual  rental  due 
on  or  before  the  anniversary  date  of  the  lease 
results  in  the  automatic  termination  of  the  lease 
as  originally  issued. 

Duncan  Miller,   A-30924  (Nov.    13,    1968) 

This  Department  has  no  authority  to  reinstate  an  oil 
and  gas  lease  which  has  terminated  under  sec- 

tion 31  of  the  Mineral  Leasing  Act,   as  amended, 
for  nonpayment  of  rentals  on  or  before  the 
anniversary  date  of  the  lease,    even  if  the  lessee 
was  given  erroneous  advice  over  the  telephone  by 
Bureau  of  Land  Management  land  office  personnel 
as  to  whether  or  not  the  rental  had  been  paid. 

Duncan  Miller,  A-31148(Mar.   2,    1970) 

An  oil  and  gas  lease  is  properly  declared  to  have 
terminated  automatically  for  nonpayment  of 
rental  where,  although  the  lessee  claims  to 
have  mailed  the  rental  together  with  the  other 
payments  which  were  received,  the  rental 
payment  cannot  be  found. 

The  act  of  October  15,    1962,   does  not  authorize 
the  reinstatement  of  leases  which  terminate 
after  the  date  of  the  act  for  nonpayment  of 
rental. 

This  Department  has  no  authority  to  reinstate  an  oil 
and  gas  lease  which  has  terminated  under  sec- 

tion 31  of  the  Mineral  Leasing  Act,   as  amended, 
for  nonpayment  of  rentals  on  or  before  the 
anniversary  date  of  the  lease,    even  if  the  lessee 
was  given  erroneous  advice  over  the  telephone  by 
the  Bureau  of  Land  Management  land  office 
personnel  that  the  rental  had  been  paid. 

Duncan  Miller,   A-31159(Mar.    2,    1970) 

Joan  Witmer,   A-30986  (Mar.    3,    1969) 

Oil  and  gas  leases  are  properly  declared  to  have 
terminated  automatically  for  untimely  payment 
of  rentals  where  the  rental  payments,  al- 

though apparently  mailed  in  sufficient  time  to 
be  received  on  or  before  the  anniversary  date 
of  the  leases,   were  not  actually  received  by 
the  land  office  until  the  day  after. 

The  act  of  October  15,    1962,  does  not  authorize 
the  reinstatement  of  leases  which  terminate 

after  the  date  of  the  act  for  late  payment  of 
rentals. 

Union  Texas  Petroleum,  A-30970  (Mar.   5,    1969) 

An  oil  and  gas  lease  is  properly  declared  to  be  au- 
tomatically terminated  for  nonpayment  of  rental 

where  a  rental  check  has  been  returned  from  the 
bank  as  uncollectible  and  a  substitute  check  was 
not  signed  prior  to  the  anniversary  date  of  the 
lease. 

Duncan  Miller.  A-31095  (Feb.   2,   1970) 

Oil  and  gas  leases  are  properly  declared  to  be 
automatically  terminated  where  the  rental  pay- 

ments are  not  received  in  the  proper  land  office 

on  the  anniversary  dates  of  the  leases  or  sub- 
sequently even  though  the  payments  may  have 

been  mailed  in  time  to  be  received  on  or  before 
the  anniversary  dates,  and  the  leases  cannot  be 
reinstated  by  the  tender  thereafter  of  the  overdue 
rental  payments. 

Westates  Petroleum  Company,   A-31117 
(Mar.  4,    1970) 

Where  an  oil  and  gas  lease  is  considered  to  have 
been  terminated  pursuant  to  30  U.  S.  C.   sec. 
188(b)  and  the  rental  payment  to  preclude  such 
termination  had  been  timely  submitted  to  the  land 
office  but  inadvertently  applied  to  another  lease 
account,  and  then  refunded  to  the  payor  when  the 
lease  to  which  payment  had  been  attributed  was 
relinquished,  who  accepted  the  refund  without 

question,  it  is  correct  to  hold  that  the  lessee's 
rights  in  the  terminated  lease  have  been  extin- 

guished,  and  that  a  new  oil  and  gas  lease,  duly 
issued  for  such  lands  and  thereafter  assigned  to  a 
bona  fide  purchaser,  is  valid. 

Where  the  rental  for  an  oil  and  gas  lease  was  not 
timely  paid  and  the  lease  automatically  termi- 

nated under  section  31  of  the  Mineral  Leasing 
Act,  the  land  office  properly  noted  the  records 
and  made  the  land  available  for  leasing  under  the 
simultaneous  filing  procedures  of  43  CFR  3123.9. 

Sarkeys,   Inc. 1  IBLA  123    (Nov.   27,  1970) 
77  I.D.   207 

An  oil  and  gas  lease  expires  at  the  end  of  its 
statutorily  extended  term  where  there  has  not 
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been  compliance  with  any  of  the  provisions  of 
the  Mineral  Leasing  Act  under  which  a  further 
extension  of  the  lease  may  be  granted. 

Margaret  H.   Paumier.    2  IBLA  151  (Apr.   9,    1971) 

Pursuant  to  30  U.S.C.   i   188(b)    (1970),  where  an 
oil   or   gas    lessee    falls    to  make   his   annual 
rental  payment  at   the   appropriate   land  office 
on  or  before   the   anniversary  date,    the   lease 
will  be   terminated  by   operation  of    law. 

C.   E.   Knowles  and   R.    E.    Darling,    3   IBLA  307 
(Oct.    5,    1971) 

The   proviso  added   to  section   31(b)   of  the  Mineral 
Leasing  Act  by  section  1   of   the  Act  of  May   12, 
1970,    84  Stat.    206,    30  U.S.C.    S   188(b)    (1970), 
to  except  an  oil   and  gas    lease   from  automatic 
termination  in  certain  circumstances  where 
timely  annual   rental   payment   Is   deficient, 
is  curative   in  effect;    therefore,   where   a 
rental  payment  was  nominally  deficient  a* 
prescribed  by   the  Act  and  defined  by  Depart- 

mental  regulations   and   the  deficiency  was 
paid  prior  to   the  Act,    the    lease    Is   not 
terminated   unless   a  new   leas*  had   been 
Issued  prior  to  May  12,   1970. 

Rljan  011  Company,  4  IBLA  153   (Dae.    17,   1971) —*    78  I.D.   359 

Where  an  unit  agreement  was  approved    Ifebruary  25, 
1971,    and   terminated  effective  Julv  1,    1971, 
a  lease  holder  within  the  unit   agreement 
boundaries  who  had  been  afforded   the  oppor- 

tunity  to   join   the  unit,    but  did  not  do  so 
by  signing  the  agreement  or  by  subsequent 
joinder  prior  to  the   termination  of   the  unit.   Is 
not  entitled   to  the  2-year  extension  afforded 
by  30  U.S.C.    5   226(j)    (1970),    and   43  CFR  i    3107.5 
(1971). 

Duncan  Miller,  4  IBLA  274  (Jan.  21,  1972) 
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An  oil  and  gas  lease  automatically  terminates 
in  accordance  with  the  Act  of  July  29,  1954, 
where  rental  is  not  paid  on  or  before  the 
anniversary  date  of  the  lease,  and  the  lease 

may  not  be  reinstated  if  the  amendatory  re- 
lief provisions  of  the  Act  of  May  12,  1970, 

30  U.S.C.  S  188(b)  (1970),  are  not  applicable. 

Robert  P.  Good.  6  IBLA  233  (June  22,  1972) 

Applications  by  lessees  for  relief  of  producing 
requirements  must  be  made  to  the  regional  oil 
and  gas  supervisor  of  the  Geological  Survey. 
No  suspension  of  operations  and  production 
will  be  granted  on  any  lease  in  the  absence 
of  a  well  capable  of  production  except  when 
the  Secretary  directs  a  suspension  in  the 
Interest  of  conservation. 

This  Department  is  not  authorized  to  suspend  a 
noncompetitive  oil  and  gas  lease  so  as  to 
revive  and  extend  the  lease  term. 

Duncan  Miller.  6  IBLA  283  ̂ june  30,  1972) 

An  oil  and  gas  lease  which  had  terminated 
automatically  for  nonpayment  of  the  rental 
due  on  or  before  the  anniversary  date  of 
the  lease  will  not  be  held  to  continue  in 
effect  thereafter  because  of  the  purported 

assignment  of  the  lease  within  the  20  day 
period  set  out  In  30  U.S.C.  S  188  (1970). 

Whether  or  not  a  purported  assignee  pf  a 

terminated  oil  and  gas  lease  is  a  bona fide  purchaser  within  the  ambit  of  30 
U.S.C.  i   184  (i)(1970)  is  a  moot  question. 

Tenneco  011  Company,  7  IBLA  151  (Aug.  29,  1972) 

Where  the  Geological  Survey  requests  some  3  months 

prior  to  the  termination  date  of  lease  a  party  seek- 
ing a  proposed  communitization  agreement  to  file  a 

necessary  document  therefor,  and  such  party  does  not 
file  the  document  until  some  10  months  after  such 

request,  the  lease  will  be  deemed  to  have  terminated 
according  to  its  normal  term. 

Congress  Intended  that  the  automatic  termi- 
nation provision  of  30  U.S.C.  i  188  (1970) 

apply  to  the  regular,  annual  rental  payment, 
the  necessity  for  which  a  lessee  had  con- 

tinuous notice  and  that  provision  was  not 
intended  to  apply  to  a  case  where  a  lessee 
had  no  way  of  knowing  that  the  obligation 
had  accrued. 

Husky  011  Company  of  Delaware.  Depco 
5  IBLA  7  (Feb.  18,  197?) 

Inc.. 

79  I.D.  17 

Congress  intended  that  the  automatic  termination 
provision  of  30  U.S.C.  $  188  (1970)  anply  to 
the  regular  annual  rental  pavment,  the 

necessity  for  which  a  lessee  had  continu- 
ous notice.  That  provision  was  not  Intended 

to  apply  to  a  case  where  a  lessee  had  no 
way  of  knowing  that  the  obligation  had 
accrued. 

Husky  Oil  Company  of  Delaware.  Depco.  Inc.. 
5  IBLA  16  (Feb.  18,  1972)         79  I.D.  21 

Kirkpatrlck  011  &  Gas  Company,  Beard  Oil  Company,  John 
M.  Beard,  Bruce  Anderson,  8  IBLA  108  (Nov.  13,  1972) 

Oil  and  gas  leases  automatically  terminate 
under  the  Act  of  July  29,  1954,  68  Stat. 

585,  30  U.S.C.  i   188(b)  (1970)  where  les- 
sees fall  to  pay  rental  on  or  before  the 

anniversary  date  of  their  leases,  and  the 
Secretary  Is  without  authority  to  grant 
relief  from  the  provisions  of  the  statute 
where  lessees  have  not  made  the  rental 

payments . 

Cayman  Corporation  and  Shenandoah  Oil  Corpora- 
tion,  8  IBLA  248  (Nov.  30,  1972) 

Failure  of  a  lessee  to  pay  rental  on  or 
before  the  anniversary  date  of  a  lease, 
on  which  there  is  no  well  capable  of 

producing  oil  or  gas  in  paying  quanti- 
ties, results  In  the  automatic  termina- 

tion of  the  lease  by  operation  of  law. 



787 

OIL  AND  GAS  LEASES— Continued 

TERMINATION  — Continued 

OIL  AND  GAS  LEASES— Continued 

TERMINATION  — Continued 

A  lease  so  terminated  nay  be  reinstated 

only  If  the  terms  and  conditions  of  the 
Act  of  May  12,  1970,  84  Stat.  206, 
30  U.S.C.  i   188  (1970)  have  been  satisfied. 

James  E.  fowler  and  Frances  T. 

(Dec.  12,  1972) 
Fowler,  8  IBLA  372 

A  lease  wnlcn  is  In  its  extended  term  because 

of  production  terminates  upon  cessation  of 

production  if  reworking  or  drilling  opera- 
tions are  not  commenced  upon  the  leasehold 

within  60  days  thereafter  and  conducted 
with  reasonable  diligence  during  the 

period  of  nonproduction. 

R.  E.  Hibbert,  8  IBLA  379  (Dec.  12,  1972) 

Oil  and  gas  leases  terminated  by  operation  of  law  for 
failure,  to  pay  the  annual  rentals  on  or  before  the 
due  day  may  not  be  reinstated  where  no  tender  of 
payment  has  been  made  until  44  days  after  the  due 
date. 

W.  R.  Murfln   (D/B/A) ,  Murfin  Drilling  Company, 
13  IBLA  97  (Sept.  24,  1973) 

Pursuant  to  30  U.S.C.  §  188(b)  (1970),  where  an 
oil  or  gas  lessee  fails  to  make  his  annual 

rental  payment  at  the  appropriate  Bureau  of 

Land  Management  office  on  or  before  the  anni- 
versary date,  the  lease  is  terminated  by 

operation  of  law. 

Robert  F.  Klmpel .  13  IBLA  286  (Oct.  25,  1973) 

An  oil  and  gas  lease  will  not  be  deemed 
to  have  automatically  terminated  under 

30  U.S.C.  §  188(b")  for  failure  to  pay 
rental  on  or  before  the  anniversary 
date  of  the  lease  when  the  assignor 
of  such  lease  paid  the  rental  seven 
months  in  advance,  but  the  Bureau 

erroneously  returned  payment  to 
assignor  without  notifying  the  assignee 
of  the  refund,  even  though  the  assignee 
was  record  holder  of  the  title. 

Pennzoil  United,  Inc..  9  IBLA  88  (Jan.  16,  1973) 

Where  a  timely  rental  payment  for  a  nonproducing 
oil  and  gas  lease  is  nominally  deficient,  such 
lease  is  automatically  terminated  if  the 
deficiency,  even  though  slight,  is  not  paid 
within  the  period  specified  in  a  notice  of 
deficiency,  as  required  by  the  Act  of  May  12, 
1170. 

An  oil  and  gas  lease  terminated  for  failure  to  pay 
a  nominal  deficiency  in  the  annual  rental  within 
the  time  specified  in  a  notice  of  deficiency 
cannot  be  reinstated  where  tender  or  payment  of 
the  deficienrv  is  not  made  within  twenty  days  of 

tlie  anniversary  date,  as  required  by  the  Act  of 

May  12,  1970. 

William  C.  Morgan,  13  IBLA  60  (Sept.  17,  1973) 

Where  the  owner  of  a  lease  terminated  for  failure 
to  timely  pay  the  advance  annual  rental  does 

not  pay  or  tender  the  rental  within  20  days  of 
the  due  date,  the  Department  has  no  power  to 
grant  reinstatement,  and  the  request  for  the 
same  must  be  denied. 

John  Oakason  and  H.  F.  Mulholland,  13  IBLA  80 
(Sept.  19,  1973) 

Assignments  of  oil  and  gas  leases  will  not  be  approved 
where  the  leases  in  question  have  terminated  by 

operation  of  law  for  failure  to  pay  rental  as  re- 
quired by  section  31,  Mineral  Leasing  Act  of  1920, 

as  amended,  30  U.S.C.  §  188  (1970). 

Pursuant  to  30  U.S.C.  5  188(b)  (1970),  where  an  oil 

and  gas  lessee  fails  to  make  his  annual  rental  pay- 
ment at  the  appropriate  Bureau  of  Land  Management 

Office  on  or  before  the  anniversary  date,  the  lease 
is  terminated  by  operation  of  law. 

Usibelll  Coal  Mine,  Inc.,  13  IBLA  365  (Nov.  19,  1973) 

Oil  and  gas  leases  which  have  not  been  extended 
or  suspended  in  accordance  with  the  Mineral 

Leasing  Act  expire  at  the  end  of  their  pri- 
mary term.   Appeals  .relating  to  issues  rendered 

moot  by  the  expiration  of  the  leases  will  be 
dismissed  by  the  Board  of  Land  Appeals. 

E.  Baden  Powell,  Jean  Marvin  Powell, 
(Dec.  26,  1973) 

14  IBLA  111 

Pursuant  to  30  U.S.C.  S  188(b)  (1970),  where 
and  oil  and  gas  lessee  fails  to  make  his 
annual  rental  payment  at  the  appropriate 
Bureau  of  Land  Management  Office  on  or 
before  the  anniversary  date,  the  lease 
Is  terminated  by  operation  of  law. 

Margaret  S.  Decker,  14  IBLA  215  (Jan.  23,  1974) 

An  oil  or  gas  lease  committed  to  a  subsurface 
storage  agreement,  but  on  which  there  is  no 

production,  terminates  by  operation  of  law 
when  the  annual  rental  payment  is  not  timely 

Texas  Eastern  Transmission  Corporation.  14  IBLA  361 
(Feb.  21,  1974) 

A  lessee's  protest  against  the  termination 
of  an  oil  and  gas  lease  is  properly  denied 
when  the  lessee  falls  to  prove  his  charges 
that  there  was  a  breach  of  the  terminated 
lease  or  unlawful  activity  with  respect 
thereto . 

A  noncompetitive  oil  and  gas  lease  offer 
is  properly  rejected  where  the  land 
which  is  the  subject  of  such  offer  was 
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formerly  Included  in  a  terminated  oil 
and  gas  lease  and  subsequently  leased 
in  compliance  with  the  simultaneous 
filing  procedures  set  out  in  43  CFR 
3112. 

Duncan  Miller,  15  IBLA  275  (Apr.  26,  1974) 

Oil  and  gas  leases  terminated  tor  operation  of 
law  for  failure  to  pay  the  annual  rentals  on 
or  before  the  due  date  may  not  be  reinstated 
where  no  tender  of  payment  has  been  made 
within  20  days  of  the  due  date. 

Aaron  V.  Bar son.  18  IBLA  156  (Dec.  13,  1974) 

Where  a  lessee  seeks  to  have  an  oil  and  gas  lease 
extended  on  the  ground  that  the  lease  contains 
a  well  capable  of  producing  oil  and  gas  in  paying 
quantities,  the  well  must  be  one  which  is  actually 
in  physical  condition  to  produce  at  the  particular 
time  in  question.   Where  a  well  has  been  drilled, 
the  casing  set  and  cemented,  but  the  casing  has 
not  been  perforated,  the  well  has  never  been  in 
a  physical  condition  to  produce  and  the  lease 
terminated  at  the  end  of  its  term. 

Where  appellant  supplies  credible  evidence  as 
to  date  of  mailing,  it  will  be  duly  considered 
in  the  evaluation  of  whether  due  diligence 

was  demonstrated  in  appellant's  effort  to 
make  a  timely  rental  payment. 

Francis  and  Shirley  Anglado.  18  IBLA  162 
(Dec.  24,  1974) 

Arlyne  Lansdale.  16  IBLA  42  (June  20,  1974) 

Lands  In  terminated  or  canceled  oil  and  gas  leases 

are  not  subject  to  "over-the-counter"  oil  and 
gas  lease  offers  until  the  requirements  of  the 
simultaneous  filing  system  have  been  met. 

Duncan  Miller,  16  IBLA  51  (June  20,  1974) 

Where  the  deficiency  in  rental  paid  on  or  before 
the  anniversary  date  of  a  lease  was  more  than 
$10  or  5  percent  of  the  total  due  (whichever 
is  the  greater) ,  and  does  not  result  from  a 
billing  error  or  from  an  official  decision 
relating  to  the  lease,  an  oil  and  gas  lease 
terminates  by  operation  of  law.   30  U.S.C. 
I  188(b). 

Where  an  oil  and  gas  lease  has  terminated  by 
Operation  of  law  pursuant  to  30  U.S.C. 

f  188(b),  a  Notice  of  Termination  is  sent 
to  the  lessee  only  if  the  full  amount  of  the 
rental  due  has  been  paid  or  tendered  within 
20  days  after  the  anniversary  date  of  the  lease. 

No  petition  for  reinstatement  of  an  oil  and 
gas  lease  terminated  by  operation  of  law, 
30  U.S.C.  5  188(b),  may  be  entertained  if 
the  full  amount  of  rental  due  was  not  paid 
within  20  days  after  the  anniversary  date 
of  the  lease. 

TWENTY-YEAR  LEASES 

A  20-year  oil  and  gas  lease,  subject  to  an  approved 
unit  agreement  at  the  expiration  of  its  initial 
term,  is  continued  in  force  and  made  cotermi- 

nous with  the  unit  of  which  it  is  a  part,  which 
extension  supersedes  the  provision  of  the  lease 
for  successive  10-year  renewals;  an  application 
for  a  10-year  renewal  of  such  a  lease  cannot, 
therefore,  be  accepted,  and  a  renewal  lease 
issued  in  response  to  such  an  application  is  a 
nullity. 

The  holder  of  a  20-year  oil  and  gas  lease  is  not 

given  by  his  lease  a  contractual  right  to  a  10- 
year  renewal  which  prevails  over  all  other  ex- 

tension provisions  of  the  Mineral  Leasing  Act, 

but  the  right  of  renewal  is  expressly  made  sub- 
ject to  other  provisions  of  the  law,  and,  in  the 

oase  of  a  lease  subject  to  an  approved  unit 
agreement  at  the  expiration  of  the  initial  lease 
term,  is  superseded  by  the  statutory  provision 
that  such  leases  shall  be  continued  in  force  un- 

til the  termination  of  the  unit  plan. 

Texaco  Inc. .  A-30997  (Aug.    13,   1969)    76I.D.   196 

Amoco  Production  Company,  16  IBLA  215  (July  8.  1974) 

Where  the  owner  of  a  lease  terminated  for  failure 

to  pay  the  advance  annual  rental  timely  does 
not  pay  or  tender  the  rental  within  20  days  of 
the  due  date,  the  Department  of  the  Interior  is 
not  authorized  tq  reinstate  the  lease  pursuant 
to  30  U.S.C.  t   188(c)  (1970). 

A  check  which  a  bank  has  refused  to  honor  is  not 
a  tender  or  payment  of  the  annual  rental  under 
30  U.S.C.  i   188(c)  (1970),  unless  the  refusal 

to  honor  the  check  was  the  result  of  a  bank 
error,  and  a  bank  official  corroborates  the 
error. 

Duncan  Miller.  16  IBLA  379  (Aug.  21,  1974) 

Upon  being  committed  to  a  unit  agreement, 

the  right  of  renewal  of  a  20-year  oil 
and  gas  lease  is  superseded  by  that  part 
of  the  Mineral  Leasing  Act,  30  U.S.C. 

i   226  para,  (j)  (1970),  which  provides 
for  extension  of  unitized  leases. 

Martin  Yates,  III,  et  al. 
1972) 7  IBLA  261  (Sept.  15, 

A  20-year  oil  and  gas  lease  which  has  been  renewed 
for  successive  10-year  periods,  and  which  at  the 
time  of  expiration  of  a  10-year  period  is  committed 
to  an  approved  unit  plan  of  development,  Is  not  en- 

titled to  another  10-year  renewal. 

Anne  Burnett  Tandy,  et  al.,  7  IBLA  356  (Sept.  28,  1972) 
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A  20-year  oil  and  gas  lease  having  a  preferential 
right  to  successive  10-year  renewals,  which, 
while  in  a  10-year  renewal  term,  is  first 
committed  to,  and  then  eliminated  from  a 
unit  agreement  prior  to  the  expiration  of 
ita  term,  so  that  it  is  not  part  of  a  unit 
at  the  end  of  its  term,  is  entitled  to 
another  renewal. 

Omaha  National  Bank,  Yates  Petroleum  Corp., 
11  IBLA  174  (June  21,  1973) 

Elimination  of  a  portion  of  a  lease  committed  to  a 

producing  unit  plan  from  that  unit  does  not  cause 
or  permit  a  segregation  of  the  eliminated  portion 
into  a  new  and  distinct  lease.   The  eliminated 

portion  of  the  lease  and  the  portion  which  remains 
unitized  continue  to  form  one  lease.   The  term  of 

the  eliminated  portion  continues  coextensively 
with  the  term  of  the  portion  still  committed  to 
the  unit  plan. 

Section  17(b)  of  the  Mineral  Leasing  Act  of  1920, 
as  amended,  30  U.S.C.  §  226(j)  (1970),  contains 

no  authority  for  the  Department  to  segregate  a 
unitized  lease  into  separate  leases  upon  its 
partial  elimination  from  a  unit  plan  by  reason  of 
contraction  of  the  unit  area. 

OIL  AND  GAS  LEASES— Continued 

UNIT  AND  COOPERATIVE  AGREEMENTS — Continued 

a  producing  well,   does  not  remain  in  a  mini- 
mum royalty  status  but  reverts  to  a  rental 

basis  which  is  determined  by  its  own  situation. 

Where  part  of  a  unitized  oil  and  gas  lease  is 
eliminated  from  a  unit  agreement  it  remains 
part  of  the  unitized  lease  and  the  annual  rental 
for  that  part  is  $1  per  acre  if  any  portion  of  the 
lease  is  within  the  known  geologic  structure  of 
a  producing  oil  and  gas  field. 

Where  notice  that  part  of  a  lease  is  on  the  known 
geologic  structure  of  a  producing  field  has  been 
given  while  the  lease  was  undivided,  the  fact 
that  it  is  later  segregated  into  two  leases  as 
a  result  of  unitization  does  not  require  that  a 
new  notice  be  given  before  the  increased  rental 
applicable  to  leases  which  have  lands  on  a 
known  geologic  structure  becomes  due. 

Texas,  Trustee, State  National  Bank  of  El  Pas 
12  IBLA  354  (Aug.  16,  1973) 

UNIT  AND  COOPERATIVE  AGREEMENTS 

Under  a  unit  agreement  which  defines  a  "producible 
well"  as  "a  well  capable  of  producing  unitized 
substances  in  quantities  sufficient  to  pay  the 

cost  of  production,  "  a  gas  well  is  not  properly 
held  to  be  producible  where  it  appears  that  the 
prorated  costs  of  connecting  the  well  to  a  pipe 

line  for  production  were  not  considered  in  deter- 
mining the  cost  of  production  and  where  it 

appears  that  had  this  cost  been  considered  the 
well  would  not  at  any  time  have  justified  the 
expenditure  of  the  sum  required  to  connect  it 

and  to  bring  it  into  production. 

Kerr-McGee  Oil  Industries, 
(Apr.    14.    1966) 

Inc.   et  al.  .  A-30481 

73  I.D.   HO 

When  a  producing  oil  and  gas  lease  is  partially 
committed  to  a  unit  agreement,  it  is  segregated 

into  two  leases  -  one  covering  the  unitized 
portion  and  the  other  the  nonunitized  portion  - 
and  the  rental  obligations  of  each  lease  are 
those  set  by  the  statute,  regulation  and  lease, 
even  though  there  is  no  formal  notification  to 
the  lessee  of  the  segregation  and  the  rentals 
due  on  each  lease. 

T.   Jack  Foster A-30897  (Apr.    2,    1968) 

75  I.D.  81 

When  a  portion  of  a  lease  is  contracted  out  of  a 
unit  on  which  there  is  production  and  thereafter 
committed  to  a  second  unit  and  segregated, 

the  term  of  the  portion  contracted  out  and  sub- 
sequently segregated  upon  commitment  to  a 

second  unit  is  the  same  as  the  term  of  the  base 
lease  from  which  it  is  derived;  when  the  base 
lease  is  continued  for  the  life  of  production 
within  the  first  unit,  the  segregated  lease  will 
continue  for  the  same  period. 

Whether  the  Non- Producing  Portion  of  a  Lease 
Subsequently  Committed  to  a  Unit  is  in  an  Ex- 

tended Term  Because  of  Constructive  Production 

on  the  Base  Lease  Which  was  Previously  Com- 
mitted to  a  Producing  Unit,   M-36758  (Oct.  25,  1968) 

Ample  authority  exists  under  section  17(j)  of  the 
Mineral  Leasing  Act,   as  amended,  for  the 
creation  and  approval  of  unit  agreements  or 
plans  limited  to  less  than  all  formations 
underlying  a  particular  surface  area. 

With  respect  to  lands  and  minerals  under  the 

jurisdicti  >r\  of  the  United  States,  and  in  con- 
nection with  the  use  of  the  term  "lands"  in 

the  unit  segregation  provision  of  section  17(j) 
of  the  Mineral  Leasing  Act,  as  amended,  the 
fact  that  a  lesser  estate,  e.  g. ,  the  surface, 
has  been  carved  out  of  the  land  and  disposed 

of  does  not  make  that  which  is  left,  the  miner- 

al estate,  any  the  less  "lands,"  and,  it  follows 
that  if  the  mineral  estate  is  further  divided 
horizontally  into  two  or  more  parts,  each  part 

is  nevertheless  "lands. " 
When  a  producing  lease  is  segregated  into  two 

leases  upon  partial  commitment  to  a  unit,    the 
nonunitized  portion,   Which  does  not  contain 

The  phrase  "area  covered  by  the  [unit]  plan"  in 
section  17(j)  of  the  Mineral  Leasing  Act,  as 
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amended,  is  sufficiently  broad  to  be  construed, 
in  cases  where  horizontal  limits  are  included 

in  the  unit  plan,  as  embracing  either  vertical 
or  horizontal  segregation  of  Federal  oil  and 
gas  leases. 

The  habendum  clause  of  recent  Federal  oil  and 
gas  leases  is  divisible  in  respect  to  unit 
agreements,  including  horizontal  unit  agree- 

ments approved  by  the  Secretary,  or  his 
delegate,  since  the  habendum  clause  specifical- 

ly provides  that  rights  granted  thereunder  are 
subject  to  any  unit  agreement  so  approved, 
and  that  the  provisions  of  that  agreement  will 

govern  any  part  of  the  leased  lands  made  sub- 
ject thereto  where  inconsistent  with  the  terms 

of  the  lease. 

Whether  a  partial  unitization  of  less  than  all  forma- 
tions within  the  boundaries  of  a  Federal  oil  and 

gas  lease  effects  a  horizontal  segregation,  in 
whole  or  in  part  (i.  e. ,  as  to  a  particular  tract 
therein),   of  the  patent  lease  into  two  leases, 

one  of  which  embraces  only  the  unitized  forma- 
tions, depends  upon  (1)  the  intent  of  the  parties 

to  a  unit  agreement     (2)  the  facts  and  circum- 
stances of  the  unitization,  and  (3)  the  under- 

standing of  the  Secretary,   or  his  delegate, 
when  approving  the  agreement  as  to  the  reasons 
for  and  the  goals  to  be  attained  pursuant  to 
such  unitization. 

Where  a  horizontal  segregation  of  a  Federal  oil 
and  gas  lease  into  two  leases  has  been  effected 
upon  unitization  of  less  than  aU  formations, 
one  lease  covering  the  unitized  formations  and 
the  other  covering  nonunitized  formations,  the 
exception  from  acreage  chargeability  provided 
for  in  section  17(j)  of  the  Mineral  Leasing  Act, 
as  amended,   is  applicable  to  the  entire  verti- 

cal extent  of  the  particular  tract  containing 
the  unitized  formations,  whether  or  not  the 
whole  cr  a  part  of  the  leased  premises,  so 
long  as  the  entire  vertical  extent  of  the  tract 
is  under  one  (sole  or  common)  ownership. 

The  Segregative  Effect  Upon  a  Federal  Oil  and 
Gas  Lease  of  a  Partial  Unitization  Embracing 
Less  Than  All  Formations,    Horizons  or  Strata, 
or  Limited  to  a  Particular  Depth,    Interval  or 
Zone  Within  the  Exterior  Boundaries  of  the   Lease, 

M-36776  (May  7,    1969) 

tieid  is  applicable  to  the  tanas  eliminated  and  not 
the  rental  rate  for  unitized  land  which  is  not  in- 

cluded in  a  participating  area. 

Standard  Oil  Company  Of  California  et  al.  , 
A- 30977  (Sept.    30,1969)  76  I.  D.   271 

Where   an  unit   agreement  was   approved   February   25, 1971,   and   terminated  effective   July   1,    1971, 
a   lease  holder  within   the  unit   agreement 
boundaries  who  had   been  afforded   the  oppor- 

tunity  to  Join  the  unit,   but  did  not  do  so 
by  signing  the  agreement   or  bv  subsequent 
Joinder   prior  to   the   termination  of   the  unit,    is not  entitled   to  the  2-year  extension  afforded 

.C.    i   226(J)    (1970),   and   43  CFR   5    3107.5 by   30   U. (1971). 

Duncan  Miller.   4   1BLA  274    (Jan.    21,    1072) 

Where   only  a  portion  of  the  lands   in  a 
unitized   oil  and   gas   lease  Is  elimi- 

nated  from  the  unit,   the   leased    lands 
a»e  situated   in  whole   or  In  part  on 
the  known  geologic   structure  of  a  pro- 

ducing oil  or  gaa   field,   and  the  lease 
terms  and   factual  circumstances   are 
identical   to  those  in  the  decision, 
Standard  Oil  Company  of  California  et   al. 
76   I.D.    271    (1969),    this  Department  will 
follow  the  ruling  by  the  United  States 
Court   of  Appeals   for  the  Ninth  Circuit 
in  Standard  Oil  Company  of  California ■jm.iuam  im.  company  or  lanrornla 

Morton.  450  F. 2d  493  (1971),  wMrh 
overturned  that  decision  solely  upon 
principles  of  contract  construction; 
therefore,  the  eliminated  lands  will 
retain  the  rental  rate  applicable  to 
nonpartlclpating  acreage  within  the 
unit  rather  than  the  higher  rate  appli- 

cable to  non -unitized  lands  within  a 
known  geologic  structure. 

Standard  Oil  Company  of  California  and  Atlantic 

Richfield  Company.    S  TBI.A  ?*   tv^.     •>■>     Jjfflfi   79  l.D.   23 

Actual  drilling  operations  on  an  oil  and 
gas  lease,  commenced  during  or  after  a 
period  when  a  lease  exists  only  by  reason of  its  commitment  to  a  productive  unit 
are  not  a  sufficient  basis  for  invoking 
the  two-year  extension  under  30  U.S.C. S  226-l(d)  (1970). 

Ashland  Oil.  Inc.tet  al..  7  IBLA  58  (Aug. 
79  I.D.  532 

1972) 

9. 

Where  only  a  portion  of  the  lands  in  a  unitized  oil 
and  gas  lease  is  eliminated  from  the  unit  and  the 
eliminated  portion  is  situated  in  whole  or  in  part 
on  the  known  geologic  structure  of  a  producing 
oil  or  gas  field,   the  rental  rate  for  land  within  the 
known  geologic  structure  of  a  producing  oil  and  gas 

Upon   being   committed   to   a  unit   agreement, 
the   right   of    renewal  of  a   20-year  oil 
and  gas   lease   is   superseded  by    that  part 
of   the  Mineral  Leasing  Act,    30  U.S.C. 
$   226   para   (J)    (1970),  which  provides 
for  extension  of  unitized   leases. 

Martin  Yates.  Ill,    et   al. 
1972) 

7   IBLA  261    (Sept.    15, 
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Where  only  a  portion  of  the  lands  In  a  unitized  oil 
and  gas  lease  is  eliminated  from  the  unit,  the 
leased  lands  are  situated  in  whole  or  in  part  on  a 
known  geologic  structure  of  a  producing  oil  or  gas 
field,  and  the  lease  terms  and  factual  circumstances 
are  identical  to  those  in  the  decision,  Standard  Oil 
Company  of  California,  et  al.,  76  I.D.  271  (1969), 
this  Department  will  follow  the  ruling  by  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  in 
Standard  Oil  Company  of  California  v.  Morton,  450 
F.2d  493  (1971),  which  overturned  that  decision 
solely  upon  principles  of  contract  construction; 
therefore,  the  eliminated  lands  will  retain  the 

tental  rate  applicable  to  nonparticipating  acreage 
within  the  unit  rather  than  the  higher  rate  appli- 

cable to  non-unitized  lands  within  a  known  geologic 
structure. 

Standard  Oil  Company  of  California,  7  IBLA  345 
(Sept.  27,  1972) 

Elimination  of  a  portion  of  a  lease  committed  to  a 

producing  unit  nlan  from  that  unit  does  not  cause 
or  permit  a  segregation  of  the  eliminated  portion 
into  a  new  and  distinct  lease.   The  eliminated 

portion  of  the  lease  and  the  portion  which  remains 
unitized  continue  to  form  one  lease.   The  term  of 

the  eliminated  portion  continues  coextensively 
with  the  term  of  the  portion  still  committed  to 
the  unit  plan. 

Section  17(b)  of  the  Mineral  Leasing  Act  of  1920, 
as  amended,  30  U.S.C.  §  226(j)  (1970),  contains 
no  authority  for  the  Department  to  segregate  a 
unitized  lease  into  separate  leases  upon  its 

partial  elimination  from  a  unit  plan  by  reason  of 
contraction  of  the  unit  area. 

State  National  Bank  of  El  Paso,  Texas,  Trustee , 
12  IBLA  354  (Aug.  16,  1973) 

A  20-year  oil  and  gas  lease  which  has  been  renewed 
for  successive  10-year  periods,  and  which  at  the 
time  of  expiration  of  a  10-year  period  is  committed 
to  an  approved  unit  plan  of  development,  is  not  en- 

titled to  another  10-year  renewal. 

Anne  Burnett  Tandy,  et  al.,  7  IBLA  356  (Sept.  28,  1972) 

Commitment  to  a  unit  agreement  of  a  portion 
of  a  lease  on  which  there  is  production, 
during  the  fixed  term  of  the  lease,  will 

not  extend  the  uncommitted,  nonproduclng 
segregated  lease  beyond  the  fixed  term 
of  years  for  the  original  lease  or  two 
years  from  the  date  of  commitment,  which- 

ever is  longer. 

The  segregated  lease  embracing  nonproduclng 
lands  uncommitted  to  an  approved  unit 
agreement  will  continue  for  the  fixed 
term  of  the  original  lease  or  for  two 
years  from  date  of  segregation,  which- 

ever is  the  longer. 

United  States  Smelting  Refining  &  Mining 
Company.  8  IBLA  354  (Dec.  11,  1972) 

Where  the  lessee  of  an  oil  and  gas  lease  seeks 

a  two-year  extension  based  upon  a  coopera- 
tive agreement  under  regulation  4  3  CFR 

3107.2-3,  the  agreement  must  have  been 

approved  and  drilling  operat  ions'  must  have 
been  commenced  prior  to  the  end  of  the  pri- 

mary term. 

Duncan  Miller,  10  IBLA  4  (Feb.  20,  1973) 

A  20-year  oil  and  gas  lease  having  a  preferential 

right  to  successive  10-year  renewals,  which, 
while  in  a  10-year  renewal  term,  is  first 
committed  to,  and  then  eliminated  from  a 
unit  agreement  prior  to  the  expiration  of 
its  term,  so  that  it  is  not  part  of  a  unit 
at  the  end  of  its  term,  is  entitled  to 
another  renewal. 

When  an  oil  and  gas  lease  is  partially  committed  to 
an  approved  unit  agreement,  it  will  be  segregated 
into  separate  leases,  one  containing  only  the  land 
committed  to  the  agreement  and  one  containing  only 
the  land  not  so  committed.   Where  only  specific 
formations  are  unitized,  as  set  forth  in  the  unit 
agreement,  and  where  these  formations  underlie 

only  part  of  the  lease,  the  segregation  of  the 
lease  must  necessarily  be  made  along  horizontal 

lines  so  as  to  exclude  only  the  unitized  forma- 
tions of  the  parent  lease  from  the  segregated  lease, 

regardless  of  whether  and  where  production  occur- 
red on  the  original  lease. 

buttes  Gas  &  Oif.  Company,  13  IBLA  125  (Sept.  25,  1973; 

Where  a  sentence  in  an  oil  and  gas  unit  agree- 
ment prescribing  a  royalty  rate  is  grammati- 
cally correct  and  as  set  out  has  a  reasonable 

interpretation,  its  punctuation  will  not  be 
changed. 

An  oil  and  gas  unit  agreement,  as  other  agree- 
ments, is  not  ambiguous  merely  because  the 

parties  disagree  as  to  its  meaning  if  the 
disagreement  is  not  based  on  the  reasonable 
uncertainty  of  the  meaning  of  the  language. 

The  Oregon  Basin  unit  agreement  does  not  permit 
a  repressuring  well  located  outside  the  par- 

ticipating area  to  be  counted  as  a  producing 
well  in  computing  the  royalty  due  to  the 
United  States  under  variable  royalty  rate 
leases  committed  to  the  unit. 

The  Department  of  the  Interior  is  not  estopped 
from  requiring  the  operator  of  an  oil  and  gas 
unit  agreement  to  submit  corrected  reports, 
to  recalculate  royalty  payments,  and  to  pay 
additional  money  owed  the  government  even 

though  it  accepted  lower  payments  in  the  past 
where  the  lower  payments  were  unauthorized. 

Omaha  National  Bank.  Yates  Petroleum  Corp, 
11  IBLA  174  (June  21,  1973) 

Marathon  Oil  Company,  16  IBLA  298 

Both  the  Lost  Soldier  and  Elk  Basin  unit 

agreements  require  the  Regional  Supervisor 
for  the  Geological  Survey  to  exclude  input 
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wells  located  outside  the  participating 
area  of  each  unit  from  the  well  count  he 

makes  as  part  of  his  determination  of  the 
variable  rate  royalty  for  these  unit 
agreements. 

The  Elk  Basin  and  Lost  Soldier  unit  agreements 
require  the  unit  operator  to  locate  input 
wells  at  optimal  locations  for  recovery  of 
the  unitized  substances  anywhere  in  the  unit 
area,  regardless  of  royalty  considerations. 

Normally,  there  can  be  no  estoppel  against  the 

government  based  on  the  Incorrect  or  un- 
authorized acts  of  its  employees. 

Atlantic  Richfield  Company,  Marathon  Oil  Company, 
16  IBLA  329  (Aug.  14,  1974)   81  I.D.  457 

OIL   SHALE 

GENERALLY 

A  lessee  of  an  oil  and  gas  lease  issued  under  sec— 
tion  17  of  the  Mineral  Leasing  Act,   as  amended, 
is  not  entitled  to  extract  or  mine  oil  shale, 
native  asphalt,    and  bituminous  substances  sub- 

ject to  section  21  of  the  Mineral  Leasing  Act, 
and  is  not  entitled  to  any  refund  of  rentals  upon 
the  basis  of  an  impairment  of  contractual  rights 
or  to  the  issuance  of  new  leases  giving  such 

rights. 

Duncan  Miller,   A-31095  (Feb.   2,    1970) 

A  public  sale  application  filed  pursuant  to  the 
Unintentional  Trespass  Act  of  September  26, 
1968,   43  O.S.C.    If  1431-1435   (1970),   embracing 
lands  which  the  records  show  to  be  withdrawn 
by  Executive  Order  No.    5327  of  April   15,   1930, 
is  properly  rejected. 

John  W.    Savaae.   16   IBLA  53   (June  24.    1974) 

WELL  CAPABLE  OF  PRODUCTION 

Where  a  lessee  seeks  to  have  an  oil  and  gas  lease 
extended  on  the  ground  that  the  lease  contains 

a  well  capable  of  producing  oil  and  gas  in  paying 
quantities,  the  well  must  be  one  which  is  actually 
in  physical  condition  to  produce  at  the  particular 
time  in  question.   Where  a  well  has  been  drilled, 
the  casing  set  and  cemented,  but  the  casing  has 
not  been  perforated,  the  well  has  never  been  in 
a  physical  condition  to  produce  and  the  lease 
terminated  at  the  end  of  its  term. 

Arlyne  Lansdale,  16  IBLA  42  (June  20,  1974) 

LEASE* 

Competitive  offers  to  lease  Federal  lands  for  oil 
shale  and  associated  minerals  will  be  rejected 
where  the  bonus  bids  are  found  to  be  inadequate. 

The  Oil  Shale  Corporation,    Fred  C.    Crafts  , 
Colorado:  7854,    7855    (Jan.    14,    1969) 

The  term  "producible  well"  means  substantially  the 
same  as  "well  capable  of  producing  in  paying 
quantities"  which,   as  applied  to  a  gas  well,    is 
a  well  which  at  the  very  least  is  capable  of 
producing  in  sufficient  quantity  to  pay  the  lessee 
a  profit,    though  small,    over  operating  and 
marketing  expenses,    although  it  may  never  re- 

pay the  cost  of  drilling  the  well. 

Under  a  unit  agreement  whicn  defines  a  "producible 
well"  as  "a  well  capable  of  producing  unitized 
substances  in  quantities  sufficient  to  pay  the 

cost  of  production,  "  a  gas  well  is  not  properly 
held  to  be  producible  where  it  appears  that  the 
prorated  costs  of  connecting  the  well  to  a  pipe 

line  for  production  were  not  considered  in  deter- 
mining the  cost  of  production  and  where  it  ap- 

pears that  had  this  cost  been  considered  the  well 

would  not  at  any  time  have  justified  the  expendi- 
ture of  the  sum  required  to  connect  it  an  to 

bring  it  into  production. 

Kerr-McGee  Oilindustries,   Inc. 

(Apr.    14,    1966) 
et  al. ,    A-30481 

73  I.D.    U0 

The  Secretary  has  authority  under  section  19  of  the 
Permanent  Appropriations  Repeal  Act  of  June  26, 
1934,   as  amended,   to  accept  payment  of  revenues 
derived  from  oil  shale  leases  covering  lands  within 
unpatented  mining  claims  in  accordance  with  a 

written  agreement  among  the  interested  parties  to 
place  the  money  in  a  trust-fund  account  pending 
ultimate  judicial  determination  of  the  respective 
rights  of  the  parties,   and,    where  provided  for  in 
the  agreement  and  consented  to  by  the  lessee,   to 
hold  the  revenues  (1)  for  payment  to  the  mining 
claimants  upon  issuance  to  them  of  patents  if  it 
should  be  determined  that  the  mining  claimants  arc 
entitled  to  the  exclusive  rignt  of  possession  and 
enjoyment  of  the  oil  shale  deposits  and  lands  con- 

taining them,   or  (2)  for  transfer  to  the  appropriate 
earned  accounts  if  the  mining  claims  are  ruled invalid. 

Where  revenues  derived  from  oil  shale  leases  cover- 

ing lands  within  unpatented  mining  claims  are 
accepted  as  payment  in  accordance  with  an  escrow 
agreement  to  that  effect  among  the  interested 
parties,   and  it  is  ultimately  determined  that  the 
mining  claimants  are  entitled  to  the  issuance  of 
patents  based  upon  their  exclusive  right  of  posses- 

sion and  enjoyment  of  the  oil  shale  deposits  and 
lands  containing  them,    the  Secretary  would  be 
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required  by  section  204(a)  of  the  Act  of  July  14, 

I960,  to  pay  the  lease  revenues  to  the  mining 

claimants  upon  issuance  to  them  of  patents,   where 

the  agreement  so  provides  and  it  is  consented  to  by 
the  lessee. 

Competitive  Leasing  of  Oil  Shale  Lands  Covered  by 

Unpatented  Mining  Claims,    M-36839  (Oct.    28,    1971) 

Under  section  21  of  the  Mineral  Leasing  Act  of  1920, 

aa  amended,   a  person,   association,    or  corpora- 
tion may  take  and  hold  directly  only  one  oil  shale 

lease,   which  shall  not  exceed  5,  120  acres.     If  that 
lease  should  expire  or  terminate  for  any  reason, 
or  be  transferred,  the  lessee  would  not,   on  ac- 

count of  the  issuance  of  the  prior  lease,   be  barred 

from  acquiring  another  oil  shale  lease. 

Sections  21  and  27(e)(1)  of  the  Mineral  Leasing  Act  of 
1920,   as  amended,   must  be  read  together,  and, 
when  so  construed,  they  permit  a  person,  associa- 

tion,  or  corporation  to  take,   hold,   own,   or  control 
indirect  interests  in  oil  shale  leases  as  a  member 

of  associations  or  as  a  stockholder  in  corporations', 
each  holding  an  oil  shale  lease,    if  those  interests, 
together  with  acreage  directly  held,   owned,   or 
controlled  under  an  oil  shale  lease,   do  not  exceed 

in  the  aggregate  5,  120  acres. 

Under  the  excepting  clause  of  section  27(e)(1)  of  the 

Mineral  Leasing  Act  of  1920,   as  amended,   where 

a  person  is  the  beneficial  owner  of  10  percent  or 

less  of  the  stock  or  other  instruments  of  ownership 
or  control  of  an  association  or  corporation  holding 
an  oil  shale  lease,  that  indirect  interest  would  not 

be  chargeable  against  his  aggregate  allowable  oil 
shale  lease  acreage  of  5, 120  acres. 

Limitations  on  Oil  Shale  Lease  Holdings,  M-36843 
(Nov.   12,    1971) 

OIL  SHALE— Continued 

MINING  CLAIMS  —Continued 

Where  revenues  derived  from  oil  shale  leases  cover- 
ing lands  within  unpatented  mining  claims  are 

accepted  as  payment  in  accordance  with  an  escrow 

agreement  to  that  effect  among  the  interested 
parties,    and  it  is  ultimately  determined  that  the 
mining  claimants  are  entitled  to  the  issuance  of 
patents  based  upon  their  exclusive  right  of  posses- 

sion and  enjoyment  of  the  oil  shale  deposits  and 
lands  containing  them,  the  Secretary  would  be 
required  by  section  204(a)  of  the  Act  of  July  14, 
1960,   to  pay  the  lease  revenues  to  the  mining 
claimants  upon  issuance  to  them  of  patents,   where 
the  agreement  so  provides  and  it  is  consented  to  by 
the  lessee. 

Competitive  Leasing  of  Oil  Shale  Lands  Covered  by 
Unpatented  Mining  Claims,   M-36839  (Oct.   28,    1971) 

Mining  claims  located  on  lands  known  to  be  valu- 
able for  minerals  subject  to  disposition  under 

the  Mineral  Leasing  Act  convey  no  rights  to 
Leasing  Act  minerals  since  those  minerals  are 
reserved  to  the  United  States  by  virtue  of  section 
4  of  the  Multiple  Mineral  Development  Act. 

The  Multiple  Mineral  Development  Act,   though  al- 
lowing the  location  of  mining  claims  on  lands 

known  to   be  valuable  for  Leasing  Act  minerals, 
did  not  authorize  the  location  of  claims  for 

minerals  whose  mining  or  extraction  would 
significantly  damage  or  disturbed  Leasing  Act 
minerals  such  as  oil  shale  or  sodium. 

Mining  Claims--Rights  to  Leasable  Minerals, 
M-36764.  4357  (Dec.   4.    1968)  75  I.  D.  397 

MINING  CLAIMS 

The  Secretary  has  authority  under  section  19  of  the 
Permanent  Appropriations  Repeal  Act  of  June  26, 
1934,   as  amended,  to  accept  payment  of  revenues 
derived  from  oil  shale  leases  covering  lands  within 
unpatented  mining  claims  in  accordance  with  a 
written  agreement  among  the  interested  parties  to 
place  the  money  in  a  trust-fund  account  pending 
ultimate  judicial  determination  of  the  respective 

right  of  the  parties,  and,   where  provided  for  in 

the  agreement  and  consented  to  by  the  lessee,   to 
hold  the  revenues  (1)  for  payment  to  the  mining 
claimants  upon   issuance  to  them  of  patents  if  it 
should  be  determined  that  the  mining  claimants  are 
entitled  to  the  exclusive  right  of  possession  and 
enjoyment  of  the  oil  shale  deposits  and  lands  con- 

taining them,   or  (2)  for  transfer  to  the  appropriate 
earned  accounts  if  the  mining  claims  are  ruled 
invalid. 

WITHDRAWALS 

Lands  which  are  known  to  be  underlain  by  de- 
posits of  -oil  shale  are  withdrawn  from  desert 

land  entry  by  Executive  Order  No.   5327  of 

April  15,   1930,  whether  or  not  the  deposits 
have  been  found  to  be  commercially  valuable, 
and  a  desert  land  application  for  such  lands 

is  properly  rejected. 

Dale  J.   Merrell,  A-30527  (May  20,    1966) 

David  R.   Rasmussen,   Robert  M.    Martin, 
A-30549  (Oct.    11,    1966) 
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A  desert  land  application  is  properly  rejected  for 
land  which  is  reported  to  be  valuable  for  oil 
shale  and  therefore  withdrawn  from  disposal 
by  Executive  Order  No.   5327  of  April  15,    1930. 

Floyd  E.    Lamb,  A-30557  (June  2,   1966) 

Whether  lands  are  withdrawn  by  Executive  Order 
No.    5327  of  April  15,    1930,  depends  on  the 
factual  determination  as  to  whether  the  lands 

contain  deposits  of  oil  shale;  the  quality  or 
value  of  the  shale  in  the  deposits  is  not  perti- 

nent to  a  determination  as  to  whether  the  lands 
are  withdrawn. 

Applications  for  phosphate  permits  are  properly 
rejected  upon  a  determination  that  the  lands 
applied  for  are  withdrawn  by  Executive  Order 
No.    5327  of  April  15,    1930;  any  subsequent 
modification  of  the  order  to  permit  the  issuance 
of  phosphate  permits  and  leases  would  not 
benefit  the  applications. 

Eugene  V.   Simons,   A-30993  (Mar.    3,    1! 

Lands  are  properly  held  to  be  withdrawn  by  Exe- 
cutive Order  No.   5327  of  April  15, 1930,  where 

the  Geological  Survey  makes  a  fully  documented 
showing  that  the  lands  contain  deposits  of  oil 
shale  and  the  rejection  of  applications  for 
phosphate  prospecting  permits  on  the  land  will 
be  sustained  as  a  matter  of  discretion  without 

the  holding  of  a  hearing  demanded  by  the  appli- 
cant to  determine  whether  oil  shale  exists  in 

the  lands. 

Eugene  V.   Simons,   A-30993  (Supp.  )  (Aug.   29, 1969) 

Lands   which   are   known   to  be   underlain   hv  d^nosits 
of   oil   shale   arc  withdrawn   from  oneration  of 
the  United   States   mining   laws  bv  Executive 
Order   5327   of  April    15,    1130,    an   sunplementcd 
by  Public   I.anJ  OrJcr    452?   of   September    13, 
1968. 

Kelly   B.    Hall,    George   I.   Uackford,   Thomas   V. 
Reynolds,    4   IBLA  329    (Feb.    14,    1972) 

An   application   for  a  coal  prospecting  permit 
is  properly   rejected  upon  a  determination 
that   the   lands   applied   for  are  withdrawn 
by  Executive  Order  5327   of  April  15,    1930. 

A  determination  by   the  Geological   Survey  that 
lands   contain  deposits   of  oil  shale,    and 
are  therefore  withdrawn  by  Executive  Order 
5327  of  April  15,   1930,  will  not  be  dis- 

turbed in  the  absence  of  a  clear  showing 
that   the  determination  was   Improperly  made. 

A  temporary  withdrawal  of  lands  containing  oil 
shale  deposits  will   continue   in  effect   until 
revoked  by   the   President   or  by   an  act   of 
Congress. 

OIL  SHALE — Con t inued 

WITHDRAWALS  — Continued 

An  application  for  a  coal  prospecting  permit 

is  properly  rejected  upon  a  determination 
that  the  lands  applied  for  are  withdrawn  by 

Executive  Order  5327  of  April  15,  1930. 

A  determination  by  the  Geological  Survey  that 
lands  contain  deposits  of  oil  shale,  and  are 
therefore  withdrawn  by  Executive  Order  5327 
of  April  15,  1930,  will  not  be  disturbed  in 
the  absence  of  a  clear  showing  that  the  deter- 

mination was  improperly  made. 

A  temporary  withdrawal  of  lands  containing  oil 
shale  deposits  will  continue  in  effect  until 
revoked  by  the  President  or  by  an  act  of 
Congress. 

Heath  B.  Fowler,  8  IBLA  376   (Dec.  12,  1972) 

A  public  sale  application  filed  pursuant  to  the 
Unintentional  Trespass  Act  of  September  26, 

1968,  43  U.S.C.  SI  1431-1435  (1970),  embracing 
lands  which  the  records  show  to  be  withdrawn 

by  Executive  Order  No.  5327  of  April  15,  1930, 

is  properly  rejected. 

John  V.    Savage.  16  IBLA  53  (June  24,  1974) 

OREGON  AND  CALIFORNIA  RAILROAD  AND 
RECONVEYED  COOS  BAY  GRANT  LANDS 

KONMINERAL  ENTRIES  AND  DISPOSALS 

The  revested  Oregon  and  California  Railroad 
grant  lands  and  the  reconveyed  Coos  Bay 
Wagon  Road  grant  lands  are  set  apart  and 
managed  for  permanent  forest  production 

under  the  provisions  of  the  Oregon- California 
Railroad  Grant  Act  of  1937,   50  Stat.    874,   as 

amended,   43  U.S.C.  sees.  1181a-1181f 
(1964),   and  are,   therefore,   appropriated 

lands  within  the  meaning  of  section  4  of  the 

General  Allotment  Act  of  1887,   24  Stat.   389, 
as  amended.  25  U.S.C,  sec.  334(1964).    Con- 

sequently, Indian  allotments  are  not  authorized 
on  the  O  and  C  lands. 

An  Indian  allotment  under  section  4  of  the  General 

Allotment  Act  of  1887,   24  Stat.   389,   as  amend- 
ed.  25  U.S.  C.  .  sec.   334(1964),  is  not  a 

"homestead  entry"  as  that  term  is  used  in 
section  3  of  the  Oregon-California  Railroad 
Grant  Act  of  1937,   50  Stat.   875.  43  U.  S.  C.  , 
sec.   1181c  (1964). 

Indian  Allotments  on  O  and  C  Lands,   M-36697 
(Oct.    7,    1966) 

John  R.    Shelburne,    8  IBLA  115    (Nov.   14,    1972) 
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GENERALLY 

The  United  States  does  not  "own"  the  submerged 
lands  of  Biscayne  National  Monument  seaward  of 
the  State's  3-mile  limit,   in  the  usual  sense  of 
land  "ownership";  however,   it  does  have  exclu- 

sive sovereign  property  rights  in  the  OCS  for  the 
purpose  of  exploring  for  and  exploiting  its  natu- 

ral resources  as  provided  in  the  1958  Geneva 
Convention  on  the  Continental  Shelf.     The  coral 
reefs  within  the  Monument  area  seaward  of  the 
territorial  sea  are  natural  resources  of  the  sea- 

bed of  the  OCS,   subject  to  the  exclusive  juris- 
diction,  control  and  power  of  disposition  of  the 

United  States;  they  are  not  public  lands  to  be  con- 
trolled or  administered  under  the  public  land 

laws.    Shipwrecks  on  the  OCS  are  not  "natural 
resources"  of  the  seabed  and  subsoil,  and  rights 
thereto  are  therefore  not  controlled  by  either  the 
OCS  act  or  the  Convention  on  the  Continental 

Shelf.    The  precise  location  of  the  Boundary  be- 
tween State  and  Federal  jurisdiction  offshore 

Florida  has  not  been  finally  adjudicated  by  the 
Supreme  Court;  under  its  1960  decision  the  court 
retained  jurisdiction  to  determine  the  location  of 
those  boundary  lines 

Memorandum  Opinion  (January  29,    1970)  to  the 
Director,   National  Park  Service:     Offshore  lands 
within  Biscayne  National  Monument,    M-36801 
(Jan.   29.    1970) 

Under  his  conservation  authority  the  Secretary 
(or  his  delegate)  may  suspend  operations  on  an 
OCS  oil  and  gas  lease  while  legislation  is  pend- 

ing where  such  operations  might  lead  to  results 
inconsistent  with  the  purpose  of  the  legislation. 

Under  his  conservation  authority  the  Secretary 
(or  his  delegate)  may  suspend  operations  on 
an  OCS  oil  and  gas  lease  to  permit  the  prepara- 

tion of  an  environmental  impact  statement  on 
exploratory  drilling  which  will  assist  him  in  the 
determination  of  any  special  stipulations  to  be 
imposed  on  drilling  permits. 

When  the  regional  oil  and  gas  supervisor  of  the 
Geological  Survey  directs  the  suspension  of 
operations  on  an   OCS  lease  in  the  interest  of 
conservation,    the  lease  will  be  extended  for  a 
period  equal  to  the  period  of  suspension. 

Suspension  of  Operations  on  Oil  and  Gas  Leases, 

M-36831  (July~21,    1971)  78I.D.256 

BOUNDARIES 

An  application  for  a  permit  to  drill  a  well  on  the 
outer  continental  shelf  pursuant  to  a  validated 
State  oil  and  gas  lease  is  properly  rejected 
when  it  is  determined  that  in  validating  the  lease 
under  section  6  of  the  Outer  Continental  Shelf 
Lands  Act  the  extent  of  the  lease  into  the  Gulf 

OUTER  CONTINENTIAL  SHELF  LANDS  ACT 
— Continued 

boundaries  — Continued 

of  Mexico  was  measured  from  the  shore  line 

of  an  island  and  the  adjacent  mainland,  and  the 
site  of  the  proposed  well  is  outside  that  area. 
The  fact  that  another  line  had  been  adopted  by 

the  United  States  in  other  litigation  to  establish 

"the  coast  line"  for  purposes  of  the  Submerged 
Lands  Act  does  not  vary  the  external  boundaries 
of  the  lease  as  validated  although  it  may, affect 

the  proportions  of  Federal  and  State  lands  in- 
cluded within  those  boundaries  by  changing  the 

location  of  the  State  boundary,   which  separates 
those  areas. 

Texaco,   Ir.c.  ,  A-20772  (Jar..    24,    1968) 75  I.  D.  8 

OIL  AND  GAS  LEASES 

Under  a  unit  agreement  which  defines  a  "producible 
well"  as  "a  well  capable  of  producing  unitized 
substances  in  quantities  sufficient  to  pay  the 

cost  of  production,  "  a  gas  well  is  not  properly 
held  to  be  producible  where  it  appears  that  the 
prorated  costs  of  connecting  the  well  to  a  pipe 

ltne  for  production  were  not  considered  in  deter- 
mining the  cost  of  production  and  where  it 

appears  that  had  this  cost  been  considered  the 
well  would  not  at  any  time  have  justified  the 
expenditure  of  the  sum  required  to  connect  it 

and  to  bring  it  into  production. 

Kerr-McGee  Oil  Industries, 

(Apr.    14,    1966) 
Inc.   et  al.  ,  A-30481 

73  I.  D.    110 

The  Secretary  of  the  Interior  is  authorized  under 
section  5(a)(1)  of  the  Outer  Continental  Shelf 
Lands  Act  to  approve  an  assignment  of  rights 
in  a  portion  of  the  area  of  an  Outer  Continental 

Shelf  oil  and  gas  lease  to  a  depth  limited  to 

the  base  of  a  specified  zone,  but  such  an  as- 
signment will  result  in  the  creation  of  a  sep- 

arate and  independent  lease  as  to  the  portion 
of  the  land  assigned,   and,  in  the  absence  of 
any  express  provision  to  the  contrary,  the 
holder  of  each  lease  resulting  from  the  as- 

signment is  chargeable  for  the  payment  of 
rental  or  royalty  for  the  entire  area  covered 
by  his  lease  in  accordance  with  the  terms  of 
the  original  lease  notwithstanding  that  this 
may  result  in  multiple  payment  of  rental  or 
royalty  for  the  same  area. 

Authority  does  not  exist  under  the  mineral  leas  - 
ing  laws  for  recognizing  oil  interests  sepa- 

rate and  apart  from  gas  interests  in  the  same 
land,   and  the  Department  cannot  approve  an 
assignment  which  recognizes,   in  the  same 

land,   oil  interests  in  one  party  and  gas  rights 
in  another. 
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Where  the  Department  has  given  its  approval  to 
assignments  which  would  segregate  an  Outer 

Continental  Shelf  oil  and  gas  lease  into  sep- 
arate leases  by  area,  depth  and  product,   and 

where  it  appears  that  it  was  not  the  intent  of 
the  assignors  or  assignees  to  create  such 
separate  lease  interests,  and  it  is  not  clearly 
shown  that  the  Department  intended  to  approve 
such  assignments  or  that  it  had  authority  to 
approve  them  even  if  approval  were  intended, 

the  approval  will  be  rescinded,   and  the  parties 

to  the  assignments  will  be  permitted  to  sub- 
mit for  approval  proper  instruments  reflecting 

their  intent. 

Continental  Oil  Company  et     at.  ,   A-30424 
(Aug.    2,    1967)  74  I.  D.     229 

Where  an  invitation  to  submit  competitive  oil 

and  gas  lease  bids  reserves  the  right  to  re- 
ject any  and  all  bids  even  though  a  bid  may 

be  for  more  than  the  minimum  cash  bonus 

acceptable,  the  high  bid  for  a  particular  tract 
may  properly  be  rejected  for  the  reason  that 
it  is  too  low  without  a  showing  that  the  bid  is 
inadequate,  unreasonable  or  lacking  in  good 
faith,   even  though  it  is  above  the  minimum 
called  for  by  the  bid  invitation. 

Humble  Oil  &  Refining  Company  et  al. 
(Dec.    5,    1967) 

A-30906 

A  mere  statement  by  a  departmental  officer  at  an 
opening  of  bids  for  competitive  leases  that  an 
unnamed  bid  is  unacceptable  because  it  is  un- 

signed does  not  of  itself  constitute  a  rejection 
of  that  bid,    binding  on  the  United  States. 

An  opening  of  bids  for  competitive  leases  is  simply 
a  public  opening  and  reading  of  bids  which  have 
been  submitted.     Bids  are  not  ordinarily  subject 
to  final  acceptance  or  rejection  at  that  time.  . 

The  cashing  of  a  check,   which  has  been  submitted 
in  conjunction  with  a  bid  for  a  competitive  lease, 
and  the  placing  of  the  funds  in  a  suspense 
account  do  not  in  any  way  constitute  an  accep- 

tance of  the  bid. 

An  unsigned  bid  for  a  competitive  lease  may  be 
accepted  when  it  is  accompanied  by  documentary 
evidence  of  the  intent  to  submit  the  bid. 

Union  Oil  Company  Bid  on  Tract  No.    228,    Brazos 
Area, -Texas  Offshore  Sale,    M-36733  (June   17, 

1968)  75  I.  D.  147 

than  the  minimum  cash  bonus  specified,  the 
high  bid  for  a  particular  tract  may  properly 
be  rejected  for  the  reason  that  it  is  too  low 
without  a  showing  that  the  bid  is  inadequate, 
unreasonable  or  lacking  in  good  faith,  even 
though  it  is  above  the  minimum  called  for  by 
the  bid  invitation. 

Sun  Oil  Company  et  al. ,  OCS-G1711  etc. 

(July  23.   1968) 

When  a  decision  of  the  Secretary  is  challenged  in 
the  courts,   and  the  litigation  has  been  settled 

under  an  agreement  which  requires  its  revoca- 
tion, the  Secretary  will  revoke  the  prior  deci- sion. 

Union  Oil  Company  Bid  on  Tract  No.    228,   Brazos 
Area,  Texas  Offshore  Sale,   M-36733  (Supp.  ) 
(May  14,    1969)  76  I.  D.   69 

Reasonable  transportation  costs  are  relevant  mat- 
ters to  be  taken  into  account  in  computing  royal- 
ties due  the  United  States  where  there  is  no  bona 

fide  established  market  at  the  field  or  area 

where  the  leases  are  situated.     The  Secretary 
has  discretionary  authority  to  determine  the  fac- 

tors upon  which  such  reasonable  transportation 
costs  are  to  be  computed. 

Superior  Oil  Company.  GS- 4,0-  OfcG  (Dec.    29,    1969) 

Where  no  written  notice  from  the  Secretary  of  the 
Interior  to  cease  all  drilling  and  production 
operations  on  an  Outer  Continental  Shelf  Lands 
Act  oil  and  gas  lease  was  served  on  the  lessee 

pursuant  to  30  CFR  250.12,  no  extension  to  the 
lease   term  will   be  granted. 

Humble  Oil   and   Refining   Conpany,    Union  Oil   Conpany 
of   California,    Gulf   Oil   Corporation,    Mobil   Oil 
Corporation,    Texaco,    Inc.,    3   IBLA  266    (Sept.    30,    1971) 

Where  an  invitation  to  submit   competitive 
bid*  for  oil  and  gaa   leases   reserves 
the  right  and  discretion  to  reject  any 
and  all  bids,    regardless  of  the  amount 
offered,   and   the  high  bid  for  a  particular 
tract   is  much   less   than  the  government's 
estimated  value  of   the  tract,   the  high 
bid  may  properly  be  rejected  for  the 
reason  of  Inadequacy  of  the  cash  bonus 
offered. 

Kerr  McCee  Corporation,  Cabot  Corporation, 
Pelmont  Oil  Corporation,  Caae-Pomeroy  Oil 
Corporation,   6  IBLA  108   (Juns   5,   1972) 

Where  an  invitation  to  submit  competitive  oil  and 
gas  lease  bids  reserves  the  right  to  reject  any 
and  all  bids  even  though  a  bid  may  be  for  more 

The  competitive  bidding  requirement   in  the 
Outer  Continental   Shelf  Lands   Act   for 
awarding  oil   and  gas   or  sulfur   leases   is 
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satisfied  by  due  advertisement  and  a 

giving  of  an  opportunity  to  bid,  and 
contemplates  that  all  bidders  be  placed 
upon  the  same  plane  of  equality,  and  that 
they  each  bid  upon  the  same  terms  and 
conditions  set  forth  in  the  advertisements, 

and  the  pertinent  statutes  and  in  the  De- 

partment's regulations.   Competitive  bid- 
ding does  not  require  that  more  than  one 

bid  be  submitted  before  the  authorized 

officer,  but  only  that  the  officer,  by 
due  advertisement,  give  opportunity  for 
everyone  to  bid. 

A  decision  rejecting  a  bid  for  an  Outer 
Continental  Shelf  Lands  Act  oil  and  gas 
lease  will  be  set  aside  where  the  bid  met 
two  of  three  criteria  used  by  the  manager 
to  evaluate  bids,  and  the  third  one  was 
improperly  imposed. 

Tipperary  Land  &  Exploration  Corporation, 
7  IBLA  270  (Sept.  19,  1972)        79  I.D.  596 

OUTER  CONTINENTIAL  SHELF  LANDS  ACT 
— Continued 

STATE  LEASES 

G_enerall£ 

An  application  for  a  permit  to  drill  a  well  on  the 
outer  continental  shelf  pursuant  to  a  validated 
State  oil  and  gas  lease  is  properly  rejected 
when  it  is  determined  that  in  validating  the  lease 
under  section  6  of  the  Outer  Continental  Shelf 
Lands  Act  the  extent  of  the  lease  into  the  Gulf 
of  Mexico  was  measured  from  the  shore  line 

of  an  island  and  the  adjacent  mainland,  and  the 
site  of  the  proposed  well  is  outside  that  area. 
The  fact  that  another  line  had  been  adopted  by 

the  United  States  in  other  litigation  to  establish 

"the  coast  line"  for  purposes  of  the  Submerged 
Lands  Act  does  not  vary  the  external  boundaries 

of  the  lease  as  validated  although  it  may  affect 

the  proportions  of  Federal  and  State  lands  in- 
cluded within  those  boundaries  by  changing  the 

location  of  the  State  boundary,  which  separates 
those  areas. 

Where  an   invitation   to  submit   competetive  bids 
for  oil  and  gas   leases   reserves   the   right   and 
discretion  to   reject   any  and  all  bids,    regard- 

less of  the  amount   offered,    and   the  high  bid 
for  a  particular  tract   is   less   than   10  percent 
of  the  Government's  estimated  value  of   the 
tract,    the  high  bid  may  properly  be   rejected 
for  the   reason  of   inadequacy  of  the   cash  bonus 
offered. 

Antoine  "Fats"  Domino,    7   IBLA  375    (Sept.    29,    1972) 

The   Geological   Survey   may  not   change   the   royalty 
base  of   production  on   a   retroactive   basis   where 
the   royalty   base,   originally   adopted,   was   within 
the  ambit   of   the   governing   regulations. 

Although   an   allowance   for   barging   costs,    from  an 
onshore   point    (Burns   Terminal)    to  another  onshore 
point    (Marrero)    may   be  considered  as   within  the 
ambit  of   "other   relevant   matters"  within   the 
scope  of   30  CFR  250.64,    the   request    for   such   allow- 

ance   is   properly   denied,   where    found   to  be  dis- 
consonant   with   the   public    interest. 

Texaco,  Inc. ,  A-30772  (Jan.   24,   1968) 
75  I.  D.    8 

SULPHUR  LEASES 

Where  the  Director,   Bureau  of  Land  Management, 
has  affirmed  the  rejection  of  high  bids  for  sulphur 
leases  on  the  ground  that  they  are  inadequate  and 
the  bidder,   on  appeal  to  the  Secretary,   asserts 
that  new  information  is  available  which  was  not 
available  to  it  and  the  Director  when  he  was  con- 

sidering the  case,   and  it  appears  that  the  new  in- 
formation will  be  considered  by  the  Director  in 

acting  on  the  appeals  of  two  other  high  bidders  at 
the  same  sulphur  sale  whose  bids  were  also  re- 

jected for  inadequacy,   the  case  will  be  remanded 
to  the  Director  for  reconsideration  along  with  his 
consideration  of  the  other  two  cases  before  him. 

Humble  Oil  and  Refining  Company,   A-31 
(Mar.    11,    1970) 

.95 

The  Superior  Oil  Company.  Transocean  Oil  Inc. 

12  IBLA  212  (July  18,  1973) 

The  provisions  of  the  Outer  Continental  Shelf 
Lands  Act,  67  Stat.  462,  43  U.S.C.  ft  1331 
et  seq.  (1970),  authorize  the  Secretary  of 
the  Interior  to  reject  high  bids  for  Outer 
Continental  Shelf  oil  and  gas  leases  based 
on  the  inadequacy  of  the  bonus  bid  if  such 
rejection  has  a  reasonable  basis  in  fact. 

The  Board  of  Land  Appeals  has  been  delegated 

full  authority  by  the  Secretary  of  the 
Interior  to  review  de  novo  decisions  rendered 

by  Departmental  officials  relating  to  the  use 
and  disposition  of  mineral  resources  in  the 
submerged  lands  of  the  Outer  Continental  Shelf. 

Exxon  Company,  U.S.A.,  Forest  Oil  Corporation. 
Continental  Oil  Company,  15  IBLA  345  (May  14, 
1974) 

Where  the  notice  of  competitive  bidding  for 

sulphur  leases  reserves  to  the  Government 
the  right  to  reject  any  and  all  bids,  the 
high  bid  may  be  rejected  if  the  Secretary 
(or  his  delegate)  determines  it  to  be  in 
the  public  interest  to  do  so. 

Humble  Oil  &  Refining  Company, 

(Nov.  8,  1971) 

IBLA  72 
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At  the  expiration  of  two  years  after  the  issuance 

of  a  receipt  upon  the  final  entry  of  a  tract  of 

land  under  the  homestead  laws  the  entryman 

is  entitled  to  receive  a  patent  if  there  is  no 

pending  contest  or  protest  against  the  validity 

of  the  entry  at  that  time,  but,   in  Alaska,  where 

notice  of  the  filing  of  final  proof  has  not  been 

published  during  the  2-year  period,   the  issu- 
ance of  a  patent  will  be  postponed  until  after 

notice  has  been  published  and  the  period  for  the 

filing  of  adverse  claims  has  expired, 

Henry  King  Middleton,  Jr.,  A-30059  (Jan.   28. 

T966)    73  I.  D.   25 

At  the  expiration  of  two  years  after  the  issuance 
of  a  receipt  upon  the  final  entry  of  a  tract  of 
land  under  the  homestead  laws,   the  entryman 
is  entitled  to  receive  a  patent  if  there  is  no 
pending  contest  or  protest  against  the  validity 
of  the  entry  at  that  time  and,   in  Alaska,   if 
notice  of  the  filing  of  final  proof  has  been  pub- 

lished and  no  adverse  claim  has  been  filed 

during  the  period  provided  for  asserting  such 
claims. 

Willie  L.   Seely,  A-30104  (Mar.    1,    1966) 

A  deed  purporting  to  convey  "the  Southeast  corner 
portion  of  Government  Lot  5"  does  not  ade- 

quately describe  any  part  of  the  land  now  iden- 
tified as  lot  11,  which  contains  the  northern 

portion  of  what  was  originally  identified  as  lot 
5,  and  an  application  for  patent  to  such  land 
under  a  railroad  grant  cannot  be  allowed  in  the 
absence  of  a  proper  showing  that  the  applicant 
is  entitled  to  the  conveyance  of  a  definite  tract 
of  land. 

Southern  Pacific  Company,   Claude  B.   Allen, 
A-30718  (May  16,   1967) 

PATENTS  OF  PUBLIC  LANDS 
—Continued 

generally  — Continued 

A  patentee  of  public  land  takes  according  to  the 
actual  survey  on  the  ground,   even  though  the 
official  survey  plat  may  not  show  the  tract  as 
it  is  located  on  the  ground,  and  the  Federal 
Government  is  without  power  to  affect,  by  means 
of  any  subsequent  survey,  the  property  rights 
acquired  under  an  official  survey. 

United  States  v.   Sidney  M.  and  Esther  M.  Heyser, 

A-30810  (Jan.    24,    1968)  75  I.  D.  14 

A  resurvey  of  public  land  by  the  United  States 
cannot  alter  or  change  property  rights  of 

private  persons  which  have  become  vested  and 
fixed  by  virtue  of  patents  issued  by  the  United States. 

Inc.   et  al.  .  A -30748 
Rubicon  Properties, 

(May  6,    1968) 

A  reservation  of  all  minerals   to  the   United 
States   In  a  patent  of  public   lands    to  the 
State  of  Arizona  pursuant   to  43  U.S.C. 
$    315(g)    (1970)    reserves   valuable  deposits 
of  sand  and  gravel   found   thereon.      No 
exception  to  this   rule  applies  where   those 
materials   comprise  all  or  substantially 
all  of   the   land   in  question  because   the 
statute  makes  provision   for  the  owner  of 
the   surface   estate    to  receive  payment   for 
damages   caused   to  the   land  and   improvements 
thereon  by  mining  operations. 

United  States  v.    Isbell  Construction  Company, 
4  IBLA  205    (Dec.    30,    1971)  78   I.D.    385 

Generally,  when  public  lands  are  patented  all 
title  and  control  of  the  land  passes   from  the 
United  States  and   this   Department  has  no 
authority  to  Issue  rights-of-way  over  the 
patented  lands. 

Where,   subsequent  to  the  issuance  of  patent  to 
sec.  33,  T.  28  S.  ,  R.  34  E.  ,   a  resurvey  was  made 
which  resulted  in  a  determination  that  the  area 

so  patented  lay  within  the  limits  of  a  different 
township  and  in  the  designation  of  a  different 
area  as  sec.  33,  T.  28  S.  ,  R.  34  E. ,  and  where 
the  jurisdiction  of  the  United  States  over  a  part 
of  the  land  now  designated  as  section  33  is 
challenged  on  the  premise  that  the  title  to  the 
area  in  question  passed  from  the  United  States 
by  virtue  of  the  patent,  the  lack  of  jurisdiction 
over  the  land  can  be  demonstrated  only  by 
showing  that  the  disputed  area  is  within  the 

limits  of  the  original  section  33  as  it  was  sur- 
veyed on  the  ground,   and  any  showing  of  error 

in  either  the  original  plat  of  survey  or  the  plat 
of  resurvey  is  immaterial  if  it  fails  to  establish 
that  fact. 

Arizona  Public  Service  Company,   5  IBLA  137 
(Mar.    13,    1972)  79   I.D.    67 

In  the  interpretation  of  a  patent   for  a  Mexican 
private  land  grant   in  which   the  bank  of  a 
river  Is  designated  as  one  of  the  boundaries, 
the  rule  will  be  applied  that  where  a  call 
is   from  one  point  in  a  continuous  object, 
natural  or  artificial,   to  another  point  in 
the  same  object,   the  line  between  and  con- 

necting the  two  points   follows  the  sinuosities 
of  such  object,   rather  than  a  straight  line 
connecting  these  points.     The  call   for  courses 
and  distances  In  a  Government  survey  made 
subsequent   to  a  Mexican  private  land  grant 
which  is  at  variance  with  sinuosities  of  a 
river  bank  must  yield  In  case  of  doubt  to 
the  superior  call  to  the  natural  monuments 
referred  to  as  constituting  the  boundary 
of  the  claim. 

Clarence  H.  Hunt.  Mamie  M.  Hunt.   5  IBLA  389 
(May   4,    1972) 
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In  determining  what  land  Is  conveyed  under 

patents  or  grants  of  public  land  bordering 
on  a  meandered  body  of  water,  the  general 
rule  la  that  the  waterllne  itself,  not  the 

meander  line,  constitutes  the  boundary 
except  where  there  Is  fraud  or  gross  error 
shown  In  the  survey  of  the  lines  or  where 
the  facts  and  circumstances  disclose  an 
Intention  to  limit  a  grant  or  conveyance 
to  the  actual  traverse  lines. 

Utah  Power  and  Light  Company.  6  IBLA  79 
(May  22,  1972)  79  I.D.  397 

The  Department  has  no  further  jurisdiction 
over  land- which  has  been  patented  and  an 

application  under  the  Mining  Claims  Occu- 

pancy Act  as  amended,  30  U.S.C.  §§  701-709 
(1970),  for  such  land  must  be  rejected. 

The  Department  will  not  ordinarily  recommend 
that  the  Attorney  General  start  suit  to 
cancel  a  patent  unless  (1)  the  Government 
has  an  interest  in  the  remedy  by  reason 
of  its  interest  in  the  land;  (2)  the 

Interest  of  some  party  to  whom  the  Govern- 
ment is  under  obligation  has  suffered  by 

issue  of  the  patent;  (3)  the  duty  of  the 
Government  to  the  people  so  requires;  or 
(4)  significant  equitable  considerations 
are  involved.   Where  such  considerations 

are  present  it  is  proper  for  this  Board 
to  recommend  to  the  Solicitor  such  refer- 

ral to  the  Attorney  General. 

Dorothy  H.  Marsh.  9  IBLA  113  (.Jan.  22,  1973) 

Where  the  Secretary  of  the  Interior  is  required  by 
the  Act  of  June  21,  1934,  upon  application  by  a 
state,  to  issue  a  patent  to  the  state  for  school 
lands  and  to  show  the  date  title  vested  and  the 
extent  to  which  the  lands  are  subject  to  prior 
conditions,  limitations,  easements,  or  rights, 

if  any,  he  (and  his  delegates)  may  determine 
questions  of  law  as  well  as  fact,  including  a 
determination  as  to  whether  title  passed  under 
the  school  land  grant. 

Navajo  Tribe  of  Indians  v.  State 
(June  29,  1973) 

oi   Utah,  12  IBLA  1 
80  I.D.  441 

The  Department  will  not  ordinarily  recommend  that 
the  Attorney  General  start  suit  to  cancel  a  patent 
unless  (1)  the  Government  has  an  interest  in  the 
remedy  by  reason  of  its  interest  in  the  land;  (2) 
the  Interest  of  some  party  to  whom  the  Government 
is  under  obligation  has  suffered  by  Issuance  of 
the  patent;  (3)  the  duty  of  the  Government  to  the 
people  so  requires;  or  (4)  significant  equitable 
considerations  are  involved. 

Bryan  N.  Johnson.  15  IBLA  19  (Feb.  28,  1974) 

Where  the  extent  of  an  Oregon  Donation  Claim 
was  determined  in  the  Issuance  of  the  certif- 

icate and  patent  by  the  correct  choice  between 

the  inconsistent  distance  calls  and  acreage 
computation  on  the  official  plat  of  survey, 
the  action  was  proper  and  did  not  constitute  . 
resurvey  of  the  claim. 

Hudson  Investment  Company,  et  al.,  17  IBLA  146 

(Sept.  13,  1974)  "  81  I.D.  533 

AMENDMENTS 

The  Department  will  not  disturb  a  clause  in  a  patent 
excepting  oil  and  gas  rights  to  the  United  States 
for  the  duration  of  an  oil  or  gas  lease  where  the 
patent  has  been  outstanding  for  8  years  and  the 
patentee  and  his  successor  acquiesced  in  the 
reservation. 

Ruby  Hetherton  Bishop,    A-30334  (June  30,    1965) 

A  successor  in  interest  to  a  homestead  entryman  is 
not  entitled  to  purchase  under  the  Color  of  Title 
Act  a  small,    irregular  tract  of  land  which  borders 
the  patented  homestead  entry  and  which  had 
erroneously  been  fenced  in  by  the  entryman  as 
part  of  his  entry  prior  to  patent;  nor  do  the  facts 
permit  the  amendment  of  the  patent  to  include  the 
tract  under  authority  of  R.  S.    sees.   2369,    2370  and 
2372,   as  amended. 

Henry  D.    Warbasse,    Eugenia  W.    Warbasse, 
A-30383  (Aug.    19,    1965) 

An  application  under   Revised  Statute  sec.    2372 
(43  U.S.C.    §   697    (1964))    for  amendment  of   a 
patent   to   land  which  asks    for  substitution 
of  national   forest   land   for   land   covered 
by   the  patent   is   properly   rejected  where 
the   forest   land  has  been  reserved   from entry. 

A  request   for  a  patent  amendment  based  upon 
an  alleged  error   in   the   Issued   patent  will 
be  denied  where   the   patentee  and  others   of 

the   petitioners'    predecessors  had   not   raised 
such  objection  and  the   petitioners   cannot 
show   that   the   lands   described   in   the   patent 
were  not    those   intended   to  be  entered  by 
the  original   entryman. 

Frank  H.    and   Claire  E.    Stefflre.    3  IBLA  255, 
(Sept.    23.    1971) 

An   application   for  amendment   of   a  homestead 
patent    filed  pursuant   to   Rev.    Stat.    §   2372, 
as   amended,    43   U.S.C.    §   697    (1970),  which 
seeks   to  substitute  national    forest    land    for 
land   covered  by   the   patent    is   properly 
rejected  where   the   forest    land  has  been 
reserved   from  entry. 
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A  request  for  an  amendment  to  a  homestead 

patent  is  properly  rejected  where  the  appli- 
cants fail  to  provide  any  persuasive  evidence 

that  the  original  patentee  entered  land 
other  than  that  described  in  the  patent. 

H.  L.  Bigler  et  al.t  11  IBLA  297  (June  28,  1973) 

An  application  for  the  amendment  of  a 
patent  is  properly  rejected  where 
the  record  contains  no  evidence  to  show 
that  the  entryman  entered  lands  not 
intended  by  him  as  his  entry,  and  where 
the  record  fails  to  show  what  precaution 
to  avoid  error  was  taken  by  the  entryman 
at  the  time  of  making  the  original  entry, 
if  in  fact  he  intended  to  enter  other 
lands . 

Faydrex,  Inc.,  14  IBLA  195  (Jan.  21,  1974) 

PATENTS  OF  PUBLIC  LANDS 
— Continued 

effect  — Continued 

Where  public  land  has  been  patented,  this  Depart- 
ment has  no  further  jurisdiction  over  it,   and 

the  Department  is  without  authority  to  entertain 
a  private  contest  against  a  patented  desert  land 
entry. 

Paul  Unruh  et  al.   v.   Howard  E.  Stearns  et  al.  , 
A-30441  (Oct.    27,    1965) 

Until  patent  issues,   the  Secretary  of  the  Interior 
retains  jurisdiction  to  inquire,    sua  sponte  ,   into 
the  validity  of  an  entry,    completed  except  for 
Issuance  of  the  patent,   and  to  set  it  aside  for 
defects  or  mistakes  existing  on  the  date  the  entry- 
man  met  the  final  requirements. 

United  States  of  America  v.   QUie  Mae  Shearman  et 

al.  --Idaho  Desert  Land  Entries- -Indian  Hill  Group, 
A-30759  (Dec.    30.   1966) 73  I.   D.    386 

An  application  for  amendment  of   patent  by  the 
successors  of  an  Oregon  Donation  Claim  patentee 
is  properly  rejected  when  the  applicants   request 
patent   to  land  to  which  the  original  settler 
was  not  entitled  because  it  would  have  exceeded 
his  statutory  entitlement. 

When  a  patent  was  issued  in  conformity  with  the 
duly  approved  survey  at  the  time  of  the  grant, 
the  rights  of  patent  amendment  applicants  are 
not  altered  or  enlarged  by  the  acreage  returns 
in  a  subsequent  private  resurvey. 

Although  issued  by  mistake  and  inadvertence,  a 
patent  issued  under  authority  of  law  vests 
title  in  the  patentee  and  removes  the  land  from 
the  jurisdiction  of  this  Department,  and,  in 
the  absence  of  a  finding  of  fraud  in  the  issuance 
of  the  patent,  the  United  States  is  precluded 
from  commencing  suit  to  cancel  the  patent 
25  years  after  its  issuance. 

Sylvan  A.   Hart,  .A-30832  (Dec.    1,    1967) 

Reliance  on  erroneous  notations  in  federal  and 
county  land  records  can  neither  serve  to  divest 

the  United  States  of  title  to  land,  nor  estop 
the  United  States  from  denying  that  title 
passed  or  from  concluding  that  a  patent  cannot 
be  amended  to  Include  certain  land. 

Hudson  Investment  Company,  et  al. .  17  IBLA  146 
(Sept.  13.  1974)  gl  I.D.  533 

EFFECT 

Until  patent  issues,    the  Secretary  of  the  Interior 
retains  jurisdiction  to  inquire,    sua  sponte,     into 
the  validity  of  an  entry,    completed  except  for 
issuance  of  the  patent,    and  to  set  it  aside  for 
defects  or  mistakes  existing  on  the  date  the  entry- 
man  met  the  final  requirements. 

Idaho  Desert  Land  Entries  - -Indian  Hill  Group, 
M-36680  (Apr.    5,    1965) 72  I.D.    156 

This  Department  has  no  jurisdiction  over  land  to 
whrch  patent  has  issued,   and  an  application  for 
such  land  filed  under  the  act  of  Oct.   23,  1962, 
must  be  rejected. 

Although  land  sold  at  public  sale  is  patented  with- 
out first  requiring  the  purchaser  to  compensate 

the  holder  of  a  grazing  lease  on  the  land  for 
grazing  improvements  on  the  land,   as  required 
by  a  Departmental  regulation,  the  Department 
cannot  cancel  the  sale  and  the  patent  since  is- 

suance of  the  patent  deprives  the  Department  of 
all  jurisdiction  over  the  land;  the  omission  of 
the  Department  to  comply  with  the  regulation 

also  does  not  furnish  adequate  grounds  for  re- 
commending to  the  Attorney  General  the  insti- 

tution of  a  suit  to  cancel  the  patent. 

John  W.   Purvis,  A-30968  (Feb.   7,    1969) 

For  the  purposes  of  the  Federal-Aid  Highway  Act  of 
1958,   23U.S.C.    sec.    120  (Supp.   V.    196?)  those 
lands  selected  by  the  State  of  Alaska  pursuant  to 
the  Alaska  Statehood  Act  of  1958   (72  Stat.    339) 

remain  public  lands  until  such  time  as  a  final 
patent  has  been  issued  to  the  State. 

Distribution  of  Funds  for  Federal  Aid-Highways 
Based  on  Area  of  Lands  in  Federal  Ownership  in 
Alaska.    M-36834  (Aug.    27,    1971) 

Pollyanna  Rice  and  Robert  F.    Henderson, 
A-30386  (May  12,    1965) 
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EFFECT  — Continued 

The  effect  of  the  issuance  of  a  patent  is 

to  transfer  the  legal  title  from  the 
United  States  and  to  remove  from  the 

jurisdiction  of  this  Department  the  con- 
sideration of  all  disputed  questions  of 

fact,  Including  the  determination  of  a 
question  of  rights  to  land. 

Clarence  March,  3  IBLA  261   (Sept.  23,  1971) 

A  grazing  lease  will  not  bar  disposal  of 
the  leased  lands  under  the  public  land 

laws,  and  the  Issuance  of  a  patent  de- 
prives the  Department  of  all  jurlsdlc- 

tlon  over  the  land  so  that  where  the 

leased  land  has  been  patented  pursuant 
to  the  exchange  provision  of  the  Taylor 
Grazing  Act  cancellation  of  the  lease 
will  be  sustained  despite  the  fact  that 

the  grazing  lessee  was  not  given  direct 
notice  of  the  impending  exchange,  but 
the  grazing  lessee  will  be  reimbursed 
for  the  unearned  balance  of  the  rental 

paid  to  the  Bureau  of  Land  Management. 

Andrew  J.  Myers.  7  IBLA  31 A  (Sept.  22,  1972) 

The  Department  has  no  further  jurisdiction 
over  land  which  has  been  patented  and  an 

application  under  the  Mining  Claims  Occu- 
pancy Act  as  amended.  30  U.S.C.  §§  701-709 

(1970),  for  such  land  must  be  rejected. 

they  are  not  absolutely  Irreconcilable,  effect  will 
be  given  to  both.  A  statute,  authorizing  a 

patent  of  lands  to  a  city,  subject  to  a  reser- 
vation of  minerals  to  the  United  States,  did  not 

impliedly  revoke  an  Executive  Order  withdrawal  of 
the  lands  for  classification  and  in  aid  of 

legislation  to  grant  the  patent  to  the  city, 
which  withdrawal  closed  the  lands  to  non- 
metalliferous  location  under  the  mining  laws. 

City  of  Phoenix  v.  Alvln  B.  Reeves,  et  al.,  14  IBLA 
315  (Feb.  1,  1974)  81  I.D.  65 

A  patent  issued  under  authority  of  law  vests  title 
in  the  patentee  and  removes  the  land  from  the 

jurisdiction  of  this  Department.   A  color  of 
title  application  filed  for  such  land  must  be 

rejected. 

Bryan  N.  Johnson,  15  IBLA  19  (Feb.  28,  1974) 

Grants  by  the  United  States  of  its  public  lands 
bounded  on  streams  or  other  waters,  navigable 

or  nonnavigable,  made  without  reservation  or 
restriction,  are  to  be  construed  as  to  their 
effect  according  to  the  law  of  the  state  in 
which  the  land  lies. 

David  A.  Provinse, 15  IBLA  387  (May  28,  1974) 

81  I.D.  300 

Dorothy  H.  Marsh,  9  IBLA  113  (Jan.  22,  1973) 

An  application  under  the  Color  of  Title  Act  is 

properly  rejected  when  the  land  applied  for 
was  either  patented  or  withdrawn  as  part  of 
a  national  forest  at  the  time  the  purported 
color  of  title  claim  was  initiated. 

A  patent  issued  under  authority  of  law  vests 
title  in  the  patentee  and  removes  the  land 
from  the  jurisdiction  of  Department  of  the 
Interior. 

Russ  Journigan,  16  IBLA  79  (June  26,  1974) 

Clarence  E.  Leseberg  and  Louis  D.  Tucker. 

12  IBLA  189  (July  16,  1973) 

Whether  issued  by  mistake  or  inadvertence,  a  patent 

issued  under  authority  of  law  vests  title  in  the 

patentee  and  removes  the  land  from  the  jurisdic- 
tion of  this  Department,  and,  in  the  absence  of 

fraud  in  the  issuance  of  the  patent,  the  United 

States  is  precluded  from  commencing  suit  to  can- 
cel the  patent  more  than  50  years  after  its 

issuance. 

Mrs.  Hallie  Griffin,  13  IBLA  38  (Sept.  6,  1973) 

The  Department  of  the  Interior  has  no  jurisdiction 
over  lands  to  which  patent  has  issued. 

Norman  M.  Rehu,  Sr.,  Norman  M.  Rehg,  Jr..  Superior 
Oil  Company,  13  IBLA  191  (Sept.  28,  1973) 

There  Is  a  strong  presumption  against  implied  re- 
peal of  an  executive  order.   If  a  statute 

covers  the  same  area  as  an  executive  order  and 

RESERVATIONS 

The  Department  will  not  disturb  a  clause  in  a  patent 
excepting  oil  and  gas  rights  to  the  United  States 
for  the  duration  of  an  oil  or  gas  lease  where  the 
patent  has  been  outstanding  for  8  years  and  the 
patentee  and  his  successor  acquiesced  in  the 
reservation. 

Ruby  Hetherton  Bishop.    A-30334  (June  30,    1965) 

Where  a  discovery  of  a  valuable  mineral  deposit 
within  the  limits  of  a  mining  claim  prior  to  the 
filing  of  an  oil  and  gas  lease  offer  covering  the 
land  embraced  in  the  claim  is  not  established 

in  a  private  contest  instituted  by  the  claimant 
for  the  purpose  of  determining  his  right  to  the 
leasable  minerals,  a  patent  to  the  mining  claim 
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issued  after  August  13-,  1954,  must  contain  a 
reservation  to  the  United  States  of  all  leasing 
act  minerals  to  the  extent  required  by  the  act 
of  August  13,    1954. 

Marvel  Mining  Company  v.  Sinclair  Oil  and  Gas 
Company  et  al.  ,  United  States  v.  Marvel  Mining 
Company.   A-30871  (Dec.    30,    1968)       75  I.  D.  407 

reservation  of  all  minerals   to  the  United 
States    In  a  patent  of   public   lands   to   the 
State   of  Arizona  pursuant    to  43  U.S.C. 
f    315(g)    (1970)    reserves   valuable  deposits 
of   sand   and   gravel    found   thereon.      No 
exception   to  this    rule   applies  where   those 
materials   comprise   all  or  substantially 
all   of   the    l.ind   In  question  because   the 
statute  makes   provision   for   the   owner  of 
the   surface  estate    to   receive   payment    for 
damages   caused   to   the    land   and   improvements 
thereon  by  mining  operations. 

PATENTS  OF  PUBLIC  LANDS 
— Continued 

reservations  — Continued 
States  and  the  lands  are  thereafter  disposed  of 
under  any  of  the  public  land  laws,  the  patent 

should  except  such  portion  thereof  as  is  so  de- 
voted to  public  purposes. 

Lorinda  L.  Hulsman,  13  IBLA  178  (Sept.  26,  1973) 

Where  the  United  States  disposes  of  public  lands 
with  a  reservation  of  minerals  to  the  United 

States,  the  reserved  minerals  are  not  subject  to 
location  under  the  general  mining  laws  in  the 

absence  of  specific  statutory  authority.  Min- 
erals reserved  to  the  United  States  in  a  patent 

to  the  City  of  Phoenix  issued  pursuant  to  the 
Act  of  July  15,  1921,  42  Stat.  143,  are  subject 
to  the  mining  laws,  as  neither  that  Act  nor  any 

other  statute  provides  for  disposition  of  the  re- 
served minerals  under  the  mining  laws. 

City  of  Phoenix  v.  Alvin  B.  Reeves,  et  al. 
315  (Feb.  1,  1974)  81  IiD>.  65 

14  IBLA 

United  States  v.  Isbell  Construction  Company, 
4  IBLA  205  (Dec.  30,  1971)    78  I.D.  385 

Patents  cannot  convey  what  the  law  reserves, 
therefore,  patents  issued  after  the  Federal 
Power  Commission  had  granted  a  license  for 

a  transmission  line  are  subject  to  the  reser- 
vation prescribed  by  section  24  of  the  Fed- 

eral Power  Act  regardless  of  whether  or  not 
the  reservation  was  stated  In  the  patent. 

Where  lands  are  patented  subject  only  to  a 
reservation  under  section  24  of  the  Federal 
Power  Act,  the  Department  of  the  Interior 
has  no  authority  under  the  Act  of  March  4, 

1911,  to  grant  a  right-of-way  to  maintain 
an  existing  transmission  line  which  had 

been  licensed  by  the  Federal  Power  Commis- 
sion even  though  the  Commission  has  deter- 

mined the  line  is  not  a  primary  line 
within  its  licensing  authority. 

Quaere :  Whether  the  Department  of  the  Interior 
has  authority  to  reserve  a  right  when  lands 

are  patented  to  grant  rights-of-way  under  the 
Act  of  March  4,  1911,  over  the  patented  lands. 

Even  if  there  is  such  authority,  but  the 
language  of  the  regulations  and  of  the 
insertions  in  patents  does  not  clearly 
reserve  the  right  in  the  future  to  grant 

the  right-of-way  under  the  Act  of  March  4, 
1911,  where  a  right-of-way  was  then 
licensed  under  a  different  act,  a  reserva- 

tion of  the  right  will  not  be  presumed. 

Arizona  Public  Service  Company,  5  IBLA  137 
(Mar.  13,  1972)  79  I.D.  67 

Where  roads,  trails,  bridges,  and  other  improvements 

necessary  for  the  proper  and  economical  adminis- 
tration, protection,  and  development  of  the  nation- 

al forest  have  been  actually  constructed  and  are 
being  mairtained  upon  public  lands  of  the  United 

Although  an  innocent  purchaser  for  value  acquired 
lands  from  the  railroad  in  1938,  a  patent  under 

sec.  321(b)  of  the  Transportation  Act  may  now 
issue  only  if  the  appropriate  reservations  for 
ditches  and  canals  and  Leasing  Act  minerals 
are  included. 

Southern  Pacific  Railroad  Company,  16  IBLA  277 
(July  31,  1974) 

SUITS  TO  CANCEL 

Although  issued  by  mistake  and  inadvertence,  a 
patent  issued  under  authority  of  law  vests 
title  in  the  patentee  and  removes  the  land  from 
the  jurisdiction  of  this  Department,   and,   in 
the  absence  of  a  finding  of  fraud  in  the  issuance 
of  the  patent,  the  United  States  is  precluded 
from  commencing  suit  to  cancel  the  patent 

25  years  after  its  issuance. 

Sylvan  A.   Hart,  A-30832  (Dec. 

1967) 

Although  land  sold  at  public  sale  is  patented  without 
first  requiring  the  purchaser  to  compensate  the 
holder  of  a  grazing  lease  on  the  land  for  grazing 
improvements  on  the  land,    as  required  by  a 
Departmental  regulation,    the  Department  cannct 
cancel  the  sale  and  the  patent  since  issuance  of 
the  patent  deprives  the  Department  of  all  juris- 

diction over  the  land;  the  omission  of  the  De- 
partment   to  comply  with  the  regulation  also 

does  not  furnish  adequate  grounds  for  recom- 
mending to  the  Attorney  General  the  institution 

of  a  suit  to  cancel  the  patent. 

John  W.    Purvis,    A-30968    (Feb.    7,    1969) 
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The  Department  will  not  ordinarily  recommend 
that  the  Attorney  General  start  suit  to 
cancel  a  patent  unless  (1)  the  Government 
has  .in  interest  in  the  remedy  by  reason 
of  its  interest  in  the  land;  (2)  the 

interest  of  some  party  to  whom  the  Govern- 
ment is  under  obligation  has  suffered  by 

issue  of  the  patent;  (3)  the  duty  of  the 
Government  to  the  people  so  requires;  or 

(4)  significant  equitable  considerations 
are  involved.   Where  such  considerations 

are  present  it  is  proper  for  this  Board 
to  recommend  to  the  Solicitor  such  refer- 

ral to  the  Attorney  General. 

Dorothy  H.  Marsh,  9  IBI.A  113  (Jan.  22,  1973) 

The  Department  will  not  ordinarily  recommend 
that  the  Attorney  General  start  suit  to  cancel 

a  patent  unless  (1)  the  Government  has  an  in- 
terest in  the  remedy  by  reason  of  its  Interest 

in  the  land;  (2)  the  interest  of  some  party  to 
whom  the  Government  is  under  obligation  has 

suffered  by  issuance  of  the  patent;  (3)  the 
duty  of  the  Government  to  the  people  so  requires; 

or  (4)  significant  equitable  considerations  are 
involved, 

Bryan  N.  Johnson,  15  IBLA  19  (Feb.  28,  1974) 

Although  a  patent  issued  pursuant  to  an  Alaska 
State  selection  may  have  been  issued  by  mistake, 
it  vested  title  in  the  State  and  removed  from 

the  jurisdiction  of  this  Department  the  right 
to  inquire  into  and  consider  all  disputed 

questions  of  fact  as  well  as  rights  in  the  land. 

Ethel  Agullar,  et  al . ,  15  IBLA  30  (Feb.  28,  1974) 

PAYMENTS 

(See  also  Accounts) 

PHOSPHATE  LEASES  AND  PERMITS 

GENERALLY 

The  Department's  regulations  do  not  require  an 
applicant  for  an,  acquired  land  phosphate  pros- 

pecting permit  to  specify  in  his  application  the 
act  under  which  application  is  made,  and  where 
it  is  clear  from  an  application  and  accompany- 

ing transmittal  letter  that  the  application  is 
for  acquired  lands  of  the  United  States  a 
protest  against  consideration  of  the  application 
for  failure  of  the  applicant  to  identify  the 
pertinent  act  is  properly  dismissed. 

The  requirement,  formerly  contained  in  reg- 
ulation 43  CFR  3212.  1(a),  that  a  phosphate 

permit  applicant  "should,  if  practicable,  refer 
to"  the  names  of  persons  who  conveyed  the  land 
applied  for  to  the  United  States,  the  date  of 

conveyance,  and  the  place,  liber  and  page  num- 
ber of  official  recordation  was  not  mandatory, 

and  the  failure  to  provide  such  information  in 

an  application  was  not  a  proper  basis  for  re- 
jection of  the  application. 

A  statement  by  a  phosphate  prospecting  permit 

applicant  that  his  interests  in  leases,  permits 
or  applications  for  the  mineral  applied  fordo 
not  exceed  20,480  acres  is  sufficient  to  satisfy 

the  Department's  requirement  that  an  appli- 
cation must  contain  a  statement  that  the  appli- 
cant's interests  do  not  exceed  20,480  acres 

in  "federally  Owned  acquired  lands.  " 

A  reference  in  a  phosphate  prospecting  permit 
application  to  a  file  in  another  land  office  which 

contains  information  relating  to  corporate  qual- 
ifications of  the  applicant,  the  most  recent  a- 

mendment  of  which  was  filed  nearly  two  years 
before,  is  not  made  insufficient  solely  by  the 
lapse  of  time  since  the  filing  of  that  amendment, 
and,   in  the  absence  of  evidence  of  a  material 
change  in  stock  ownership  or  corporate  status 
subsequent  to  the  filing  of  the  most  recent 
amendment,  such  reference  may  be  accepted 

as  satisfactory  showing  of  corporate  quali- fication. 

Monsanto  Company  et  al.,  A-30585 
(Oct.   4,   1966) 

GENERALLY 

Where  filing   fees   for  adverse  claims   against 
mineral  patent  applications  are   tendered 
timely   to   the  appropriate  Bureau  of   Land 
Management   office,   and   such  office  erroneously 
refuses   to  receive   such  payment,   and   accepts 
payment  therefor»one  day  later  upon  recognition 
of   its  error,    the  payment  may  be  properly  re- 

garded as  having  been  made  as  of   the  date  of 
tender   thereof. 

Brown  Land  Company,   Appellant.   The  Cleveland- 
Cliffs   Iron  Company,   Appellee,    17    IBLA  368 
(Oct.    29,    1974)  81   I.D.  619 

Prospecting  permits  for  phosphate  may  be 
allowed  only  for  lands  in  any  "unclaimed, 
undeveloped  area";  therefore,   they  cannot  be 
issued  for  lands  covered  by  mining  claims 
which  have  been  determined  simply  to  be 
subject  to  the  limitations  and  restrictions 
imposed  by  section  4  of  the  Surface  Resources 
Act  after  a  proceeding  brought  under  that 
act. 

The  holder  of  a  valid  mining  claim  located  after 
February  25,    192,0,    cannot  file  and  maintain  an 
application  for  a  phosphate  prospecting  permit 
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for  land  in  his  claim  unless  he  relinquishes  his 
claim  or  files  a  waiver  of  his  rights  to  Leasing 
Act  minerals  in  the  claim. 

Arthur  L.    Rankin,  A-30568    (Oct.    20,    1966>73  I.  D.    305 

PHOSPHATE  LEASES  AND  PERMITS 
— Continued 

GENERALLY  — Continued 

modification  of  the  order  to  permit  the  issuance 

of  phosphate  permits  and  leases  would  not 
benefit  the  applications. 

Eugene  V.   Simons,   A-30993  (Mar.    3,    1969) 

A  phosphate  prospecting  permit  application  is 
properly  rejected  as  to  surveyed  lands  which, 
although  conforming  to  the  original  plat  of 
survey,   are  not  described  in  conformity  with 
the  most  recent  plat  of  survey,   which  must 
govern  as  to  applications  for  public  lands 
filed  after  it  is  approved. 

A  phosphate  prospecting  permit  application  must 
be  rejected  for  land  included  in  a  prior  lease. 

Lands  are  properly  held  to  be  withdrawn  by  Exe- 
cutive Order  No.  5327  of  April  15,  1930,  where 

the  Geological  Survey  makes  a  fully  documented 
showing  that  the  lands  contain  deposits  of  oil 
shale  and  the  rejection  of  applications  for 

phosphate  prospecting  permits  on  the  land  will 
be  sustained  as  a  matter  of  discretion  without 

the  holding  of  a  hearing  demanded  by  the  appli- 
cant to  determine  whether  oil  shale  exists  in 

the  lands. 

J.    D.    Archer,   A-30751   (June   14,    1967) Eugene  V.   Simons,   A-30993  (Supp. )  (Aug.   29, 

1969) 

Where  it  is  determined  by  the  Secretary  of  the 
Interior  that  in  the  particular  circumstances 
the  best  interests  of  the  United  States  will  be 
served  thereby,   phosphate  lands  will  be  offered 
for  competitive  leasing  by  oral  bidding  rather 
than  by  sealed  bidding. 

Susquehanna-Western,  Inc. ,  A-30714  (Aug.    18, 1967) 

When   the   Geological    Survey   has    concluded    from 
the   available   geological   data   that    further 
exploration    is,    or    is    not,    needed    to   deter- 

mine   the   existence    or  workability    of    phos- 
phate  deposits  within   a   particular   area,    the 

Board   may    rely    upon    the    reports   of    the   sur- 
vey   setting    forth    the    conclusions    reached 

without   examining   the   technical   data   upon 
which    those    ̂ inclusions   were   based. 

Where  public  lands  have  been  withdrawn  or  reserved 

for  a  special  purpose  and  have  been  placed  under 
the  administrative  jurisdiction  of  another  govern- 

mental agency,    this  Department  will  not  ordinar- 
ily issue  a  mineral  lease  or  prospecting  permit 

for  such  lands  without  the  consent  of  the  admin- 
istering agency;  however,    the  discretion  to  lease 

or  to  refrain  from  leasing  lands  which  are  sub- 
ject to  the  Mineral  Leasing  Act  is  committed  to 

the  Secretary  of  the  Interior,    and  it  is  proper 
for  this  Department,    if  it  deems  it  necessary, 

to  order  a  hearing  for  the  purpose  of  determining 
whether  the  issuance  of  a  phosphate  prospecting 

permit  for  such  land  would  be  in  the  public 
interest  and,    upon  determining  that  the  issuance  . 

of  such  permit  would  not  have  a  substantial  or 

lasting  adverse  effect  on  the  operations  con- 
ducted by  the  administering  agency,   to  issue  a 

permit  notwithstanding  the  objection  of  that 
agency. 

Agricultural  Research  Service,   Northern  Investment 

Company  ,   A-31033    (Jan.    17,    1969) 

William   J.    Colman.    9    IBI.A    15    (Jan.    10,    1973) 

LEASES 

Where  two  conflicting  regulations  in  effect  at  the 
time  phosphate  leases  are  issued  require 
inconsistent  provisions  in  the  leases  with 
respect  to  production  requirements  and  the 
leases  incorporate  only  the  provision  required 
by  one  regulation,    whereas  the  notice  of  sale 
incorporated  the  provision  of  the  other,    and 
subsequently  the  latter  regulation  is  amended  to 
eliminate  the  inconsistent  provision,    the 
Department  will  not  take  action  to  cancel  the 
leases  on  the  ground  that  the  lessee  has  not 
complied  with  the  requirements  of  the 
regulation  as  it  existed  prior  to  its 
amendment. 

R.   J.    Hollberg,   Jr.,   A-30569(Aug.    3,    1966) 

Applications  for  phosphate  permits  are  properly 

rejected  upon  a  determination  that  the  lands 

applied  for  are  withdrawn  by  Executive  Order 
No.    5327  of  April  15,    1930;  any  subsequent 

Where  the  Geological  Survey  determines  that,    in 
the  interest  of  conservation  and  in  order  to 

establish  a  more  logical  leasing  unit,   certain 
additional  lands,   which  are  contiguous  to  the 
lands  applied  for,    must  be  included  in  the  leasing 
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unit  to  be  offered  by  competitive  bidding,  and  that 
some  land  must  be  eliminated  because  it  is  not 

known  to  be  underlaid  by  a  workable  deposit  of 
phosphate,    in  the  absence  of  specific  evidence 
indicating  that  the  determinations  are  improper, 
they  will  not  be  disturbed. 

Don  L.   Mount,   A-30682  (May  5,    1967) 

A  determination  by  the  Geological  Survey  that, 
in  the  interest  of  conservation  and  in  order  to 

establish  a  more  logical  and  acceptable  leasing 
unit,  certain  additional  lands  contiguous  to 
land  applied  for  in  a  phosphate  lease  applica- 

tion must  be  included  in  the  leasing  unit  to  be 
offered  by  competitive  bidding  will  not  be  dis- 

turbed in  the  absence  of  specific  evidence 
indicating  that  the  determination  is  improper. 

Elizabeth  B.   Archer,  A-30790  (Oct.    25,    1967) 

PERMITS 

An  application  for  a  phosphate  prospecting  permit  i 
properly  rejected  when  information  is  available 
as  to  the  existence  and  workability  of  phosphate 
deposits  in  the  land;  it  is  not  necessary  that  de- 

tailed information  be  available  which  permits  a 
determination  of  the  economic  feasibility  of  a 
commercial  venture. 

Elizabeth  B.   Archer,   A-30220  (Jan.    14,    1965) 

The  authority  to  extend  a  phosphate  prospecting 
permit  for  four  years  beyond  its  primary  term 
is  permissive  rather  than  mandatory  and,   upon 

an  application  for  a  four-year  extension  of  a 
phosphate  permit,  the  Bureau  of  Land  Manage- 

ment may  properly  allow  only  a  two-year  ex- 
tension when  the  granting  of  such  an  extension 

is  recommended  by  the  Geological  Survey  and 

is  consistent  with  the  Department's  practices 
with  respect  to  prospecting  permits  for  other 
leasable  minerals,  and  when  the  permittee  may 
apply  for  a  further  extension  if  the  two-year 
extension  proves  to  be  inadequate. 

Frank  Ware,   A-30233  (Feb.    18,    1965) 

An  application  for  a  phosphate  prospecting  permit  is 
properly  rejected  when  the  application  is  not 

accompanied  by  payment  of  the  first   year's  rental 
as  required  by  regulation. 

Ruby  Company,   A-3Q278  (Apr.    29,    1965) 
72  I.  D.    189 

PHOSPHATE  LEASES  AND  PERMITS 
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The  Department's  regulations  do  not  require  an 
applicant  for  an  acquired  land  phosphate  pros- 

pecting permit  to  specify  in  his  application 
the  act  under  which  application  is  made,  and 
where  it  is  clear  from  an  application  and 
accompanying  transmittal  letter  that  the 
application  is  for  acquired  lands  of  the  United 
States  a  protest  against  consideration  of  the 
application  for  failure  of  the  applicant  to 
identify  the  pertinent  act  is  properly  dismissed. 

The  requirement,  formerly  contained  in  reg- 
ulation 43  CFR  3212.  1(a),  that  a  phosphate 

permit  applicant  "should,  if  practicable,  refer 
to"  the  names  of  persons  who  conveyed  the  land 
applied  for  to  the  United  States,  the  date  of 

conveyance,  and  the  place,  liber  and  page  num- 
ber of  official  recordation  was  not  mandatory, 

and  the  failure  to  provide  such  information  in 

an  application  was  not  a  proper  basis  for  Re- 
jection of  the  application. 

A  statement  by  a  phosphate  prospecting  permit 

applicant  that  his  interests  in  leases,  permits 
or  applications  for  the  mineral  applied  for  do 
not  exceed  20,480  acres  is  sufficient  to  satisfy 

the  Department's  requirement  that  an  appli- 
cation must  contain  a  statement  that  the  appli- 
cant's interests  do  not  exceed  20,  480  acres 

in  "federally  Owned  acquired  lands.  " 

A  reference  in  a  phosphate  prospecting  permit 
application  to  a  file  in  another  land  office  which 
contains  information  relating  to  corporate  qual- 

ifications of  the  applicant,  the  most  recent  a- 
mendment  of  which  was  filed  nearly  two  years 
before,   is  not  made  insufficient  solely  by  the 

lapse  of  time  since  the  filing  of  that  amendment, 
and,   in  the  absence  of  evidence  of  a  material 
change  in  stock  ownership  or  corporate  status 
subsequent  to  the  filing  of  the  most  recent 
amendment,  such  reference  may  be  accepted 

as  satisfactory  showing  of  corporate  quali- fication. 

Monsanto  Company  et  al. 

(Oct.   4.   1966) 

A-30585 

A  holder  of  a  mining  claim  located  after  the  en- 
actment of  the  Mineral  Leasing  Act  has  no 

statutory  or  regulatory  preference  right  to  a 
phosphate  prospecting  permit  simply  because 
some  phosphate  is  discovered  on  his  claim; 

his  application  for  a  permit  is  therefore  sub- 
ordinate to  an  application  for  a  permit  filed 

prior  to  his. 

Prospecting  permits  for  phosphate  may  be  allow- 
ed only  for  lands  in  any  "unclaimed,  undevelop- 
ed area";  therefore,  they  cannot  be  issued  for 
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lands  covered  by  mining  claims  which  have  been 

determined  simply  to  be  subject  to  the  limita- 
tions and  restrictions  imposed  by  section  4  of 

the  Surface  Resources  Act  after  a  proceeding 
brought  under  that  act. 

Arthur  L.    Rankin,  A-30568  (Oct.   20,    1966) 

73  I.    D.  305 

An  application  for  a  phosphate  prospecting  per- 
mit is  properly  rejected  when  information  is 

available  as  to  the  existence  and  workability 
of  phosphate  deposits  in  the  land;  it  is  not 

necessary  that  detailed  information  be  avail- 
able which  permits  a  determination  of  the 

economic  feasibility  of  a  commercial  venture. 

A  hearing  will  not  be  granted  for  the  purpose  of 

determining  whether  or  not  certain  lands  arc- 
known  to  contain  workable  deposits  of  phos- 

phate where  there  does  not  appear  to  be  a  sub- 
stantial question  of  fact  but  only  a  question  of 

the  sufficiency  of  the  established  facts  to  serve 
as  the  basis  for  a  determination  that  the  lands 
do  contain  workable  deposits. 

William  J.   Colman,   A-30516  (Nov.   4,    1966) 

An  application  for  a  phosphate  prospecting  permit 
is  properly  rejected  when  information  is  avail- 

able from  which  the  existence  and  workability 
of  the  phosphate  deposits  in  tne  land  applied  for 
can  be  determined,  it  is  not  necessary  that  the 
information  specifically  describe  the  phosphate 
deposits  within  the  land  applied  for,    where  de- 

tailed information  is  available   regarding  the 
existence  of  a  workable  deposit  in  adjacent 

lands  and  geologic  and  other  surrounding  ex- 
ternal conditions,    from  which  the  workability  of 

the  deposits  in  the  subject  lands  can  be 
reasonably  inferred. 

Atlas  Corporation,    A-30617,    A-30677  (Mar.    17, 
1967)  74  l.D.  76 

Where  an  application  by  a  corporation  for  a  phos- 
phate prospecting  permit  is  filed  which  does  not 

comply  with  a  mandatory  requirement  of  the 

regulations  that  proof  of  the  signing  officer's 
authority  to  sign  be  submitted  with  the  appli- 

cation and  during  the  period  between  the  time 
the  application  was  filed  and  the  defect  was 
cured  a  proper  junior  application  is  filed,    the 
junior  application  is  entitled  to  priority  of  con- 
sideration. 

A  protest  against  a  phosphate  prospecting  permit 
application  on  the  ground  that  the  application 
does  not  include  a  statement  of  citizenship  and 
acreage  holdings  as  required  by  a  regulation  is 

PHOSPHATE  LEASES  AND  PERMITS 
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properly  dismissed  where  that  regulation,   al- 
though mandatory,   does  not  state  when  the  in- 

formation must  be  filed  and  another  regulation, 

which  specifically  sets  forth  the  contents  of  an 

application,    merely  states  that  the  required  in- 
formation "should"  be  furnished. 

.An  applicant  for  a  phosphate  prospecting  permit 
failure  to  comply  with  the   mandatory  provisions 
of  a  regulation  where  another  applicable  regu- 

lation is  directory  with  respect  to  the  same 
requirements. 

The  requirement  of  a  regulation  that  an  applicant 
for  a  phosphate  prospecting  permit  must  state 
that  his  holdings  do  not  exceed  the  permissible 
acreage  cannot  be  dispensed  with  merely  be- 

cause the  acreage  control  records  of  the 
Bureau  of  Land  Management  show  that  the 
applicant  does  not  hold  excess  acreage. 

Virgil  V.    Peterson,  A-30685  (Mar.    30,    1967) 

An  application  for  a  phosphate  prospecting  permit 

is  properly  rejected  when  information  is  avail- 
able from  which  the  existence  and  workability 

of  the  phosphate  deposits  in  the  land  applied 
for  can  be  determined;  it  is  not  necessary  that 
detailed  information  be  available  which  permits 
a  determination  of  the  economic  feasibility  of 
a  commercial  venture. 

There  is  no  difference  in  the  scope  of  review  of  a 
determination  by  the  Geological  Survey  of  the 

known  geologic  structure  of  a  producing  oil  and 
gas  field  and  a  determination  by  the  Survey  of 
the  existence  and  workability  of  phosphate 

deposits. 

In  determining  whether  land  is  subject  to  pros- 
pecting under  a  permit  or  must  be  leased,   the 

Secretary  may  properly  consider  information 
developed  after  an  application  for  a  phosphate 
permit  is  filed. 

Frank  J.   Allen,   A-30641  (May  17,    1967) 

An  application  for  a  phosphate  prospecting  permit 
is  properly  rejected  when  information  is 
available  from  which  the  existence  and  work- 

ability of  phosphate  deposits  in  the  lands  ap- 
plied for  can  be  determined;  it  is  not  necessary 

that  detailed  information  be  available  which 

permits  a  determination  of  the  economic  feasi- 
bility of  a  commercial  venture. 

J.    D.   Archer,   A-30794  (Oct.    11,    1967) 
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An  application  for  a  phosphate  prospecting  per- 
mit is  properly  rejected  when  information  is 

available  from  which  the  existence  and  work- 
ability of  the  phosphate  deposits  in  the  land 

applied  for  can  be  determined;  it  is  not  neces- 
sary that  the  information  specifically  describe 

the  phosphate  deposits  within  the  land  applied 

for,  where  detailed  information  is  available 

regarding  the  existence  of  a  workable  deposit 

in  adjacent  lands  and  geologic  and  other  sur- 
rounding external  conditions  from  which  the 

workability  of  the  deposits  in  the  lands  applied 
for  can  be  reasonably  inferred. 

J.D.  Archer.  A- 307 98  (Nov.    17,    1967) 

Where  an  application  for  a  phosphate  prospecting 
permit  has  been  rejected  as  to  a  tract  of 
land  on  the  ground  that  it  is  underlain  by  a 
workable  phosphate  deposit,   the  rejection  will 
be  set  aside  where  further  study  shows  there 
is  serious  doubt  as  to  the  workability  and  even 
existence  of  a  phosphate  deposit  in  the  tract. 

J.  D.   Archer,   Elizabeth  B.  Archer,  A-30721 
(Jan.   5.    1968) 
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Applications  for  phosphate  prospecting  permits  are 
properly  rejected  in  part  when  information  is 
available  as  to  those  lands  from  which  the 

existence  and  workability  of  the  phosphate  de- 
posits can  be  determined;  it  is  not  necessary 

that  the  information  specifically  describe  the 
phosphate  deposits  in  the  lands  applied  for. 
where  detailed  information  is  available  re- 

garding the  existence  of  workable  deposit  in 

adjacent  lands  and  geologic  and  other  surround- 

ing external  conditions  from  which  the  work- 
ability of  the  deposits  in  the  lands  applied  for 

can  be  reasonably  inferred. 

Where  applications  for  phosphate  prospecting 
permits  have  been  rejected  in  their  entirety 
upon  the  basis  of  reports  of  the  Geological 

Survey,   and  the  Survey  upon  further  considera- 
tion determines  that  prospecting  is  necessary 

to  determine  the  workability  of  the  phosphate 
deposits  in  part  of  the  lands  applied  for,   the 
applications  will  be  allowed  for  those  lands. 

American  Nuclear  Corporation,  A-30808 
(Mar.    5.    1968) 

An  application  for  a  phosphate  prospecting  per- 
mit is  properly  rejected  when  information  is 

available  from  which  the  existence  and  work- 
ability of  the  phosphate  deposits  in  the  land 

applied  for  can  be  determined;  it  is  not  neces- 
sary that  the  information  specifically  describe 

the  phosphate  deposits  in  the  lands  applied 
for,  where  detailed  information  is  available 
regarding  the  existence  of  a  workable  deposit 

in  adjacent  lands  and  geologic  and  other  sur- 
r  Dunding  external  conditions  from  which  the 

existence  and  workability  of  the  deposits  in 

the  lands  applied  for  can  be  reasonably  in- 
ferred. 

Elizabeth  B.   Archer,  A-30795  (Nov.    17,    1967) 

An  application  for  a  phosphate  prospecting  per- 
mit is  properly  rejected  when  information  is 

available  from  which  the  existence  and  work- 

ability of  phosphate  deposits  in  the  lands  applied 
for  can  be  determined;  it  is  not  necessary 
that  information  be  of  a  detail  required  to 

plan  actual  mining  operations,   but  it  is  enough 
that  the  available  data  is  sufficient  to  deter- 

mine that  the  lands  under  consideration  would 

require  only  further  prospecting  to  project 
a  plan  of  development. 

W.   R.    Denver,   A-30813  (Nov.    20,    1967) 

An  application  for  phosphate  prospecting  permit 
is  properly  rejected  when  information  is 
available  from  which  the  existence  and  work- 

ability of  the  phosphate  deposit  in  the  lands 
in  question  can  be  determined;  it  is  not  neces- 

sary to  a  determination  of  workability  that  the 
available  information  supports  a  conclusion 

that  a  mining  operation  will  be  an  economic 
success. 

J.    D.   Archer,   A- (Mar.    21,    1968) 

An  application  for  a  prospecting  permit  filed  at 
a  time  when  the  land  it  covers  is  in  an  out- 

standing prospecting  permit  must  be  rejected 
whether  or  not  the  outstanding  permit  was 

properly  extended  since  land  in  an  outstanding 
permit  is  not  available  for  similar  disposition 
to  others. 

Lithium  Corporation  of  America,  George  W. 
Abbott,  A-30898  (Mar.   29,    1968) 

Where  a  phosphate  prospecting  permit  application 
has  been  rejected  as  to  part  of  the  lands  applied 
for  upon  the  basis  of  reports  of  the  Geological 
Survey,  and  the  Survey  determines  upon  further 
consideration  that  prospecting  is  necessary  to 

determine  the  workability  of  the  phosphate  de- 
posits in  part  of  the  rejected  lands,  the  applica- 

tion will  be  allowed  for  those  lands. 

William  J.   Colman,  A- 305 16  (Supp.  ) 

(Sept.    16.    1968) 
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An  application  for  a  phosphate  prospecting  permit 
is  properly  rejected  where  it  appears  that  the 
geology  of  the  land  applied  for  is  a  continuation 
of,  and  very  similar  to,  that  found  on  contigu- 

ous land  included  in  a  phosphate  lease  which  is 
definitely  known  to  contain  valuable  deposits  of 

phosphate. 

J.    P.    Archer,  A-30668  (Oct.    2,     1968) 

PHOSPHATE  LEASES  AND  PERMITS — Continued 

PERMITS  — Continued 

Where  a  phosphate  prospecting  permit  application 
has  been  rejected  as  to  part  of  the  lands  applied 
for  upon  the  basis  of  reports  of  the  Geological 
Survey,  and  the  Survey  determines  upon  fur- 

ther consideration  that  prospecting  is  necessary 
to  determine  the  workability  of  the  phosphate 

deposits  in  part  of  the  rejected  lands,  the  ap- 
plication will  be  allowed  for  such  lands. 

Elizabeth  B.   Archer,  A-30925  (May  26,   1969) 

The  partial  rejection  of  an  application  for  a 
phosphate  prospecting  permit  will  be  reversed 

in  part  where  a  reexamination  of  the'  land  by 
the  Geological  Survey  shows  that  prospecting 
is  warranted  in  a  portion  of  the  land. 

J.D.Archer,    A-30707  (Oct.    8,    1968) 

Where  public  lands  have  been  withdrawn  or  reserved 
for  a  special  purpose  and  have  been  placed  under 
the  administrative  jurisdiction  of  another  govern- 

mental agency,    this  Department  will  not  ordinar- 
ily issue  a  mineral  lease  or  prospecting  permit 

for  such  lands  without  the  consent  of  the  admin- 
istering agency;  however,   the  discretion  to  lease 

or  to  refrain  from  leasing  lands  which  are  sub- 
ject to  the  Mineral  Leasing  Act  is  committed  to 

the  Secretary  of  the  Interior,    and  it  is  proper 
for  this  Department,    if  it  deems  it  necessary, 

to  order  a  hearing  for  the  purpose  of  determining 
whether  the  issuance  of  a  phosphate  prospecting 
permit  for  such  land  would  be  in  the  public 
interest  and,    upon  determining  that  the  issuance 
of  such  permit  would  not  have  a  substantial  or 
lasting  adverse  effect  on  the  operations  con- 

ducted by  the  administering  agency,    to  issue  a 
permit  notwithstanding  the  objection  of  that 
agency. 

Agricultural  Research  Service,    Northern  Investment 
Company  ,   A-31033    (Jan.    17,    1969) 

An  application  for  a  phosphate  prospecting  permit  is 
properly  rejected  upon  the  basis  of  a  previous 
determination  by  the  Geological  Survey  that  the 
land  applied  for  is  subject  to  the  leasing  provi- 

sions of  the  Mineral  Leasing  Act,   without  a  re- 
view of  the  evidence  relied  upon  in  the  initial 

determination,   where  no  evidence  is  submitted 

suggesting  error  in  that  determination. 

J.   D.   Archer,   1   IBLA  26    (Sept.    23,    1970) 

77   I.D.    124 

Where  a  phosphate  prospecting  perwlt  expli- 
cation has  been  rejected  ea  to  part  of 

the  lands   applied   for  upon  the  basis  of 
reports  by  the  Geological  Survey,  and  the 
Survey  determines  upon  further  considera- 

tion that  proapectlng  Is  necessary  to 
letermlne   the  workability  of  the  phosphate 
deposits   In  part   of   the  rejected   lands, 
the  application  will  be  allowed   for  those 
lands . 

A  hearing  will  not  be   granted   for  the  purpose 
of  determining  whether  or  not   certain   lands 
are   known  to  contain  workable   deposits   of 
phosphate  where   there  does  not   appear  to 
be  a  substantial  question  of   fact  but  only 
a  question  of  the  sufficiency  of  the 
established   facts   to  serve  as   the  basis 
for  a  determination  that   the   lands  do 
contain  workable   deposits. 

J.    P.    Archer.   4  1BLA  323   (Feb.    14,    1972) 

An  application  for  a  phosphate  prospecting  permit 
is  properly  rejected  in  part  when  information 
is  available  from  which  the  existence  and 

workability  of  the  phosphate  deposits  in  the 
land  applied  for  can  be  determined;  it  is  not 
necessary  that  the  information  be  sufficient  to 

determine  with  assurance  that  a  mining  opera- 
tion will  be  an  economic  success  or  that  the 

information  specifically  describe  the  phosphate 
deposits  within  the  lands  applied  for,  but  it  is 
sufficient  that  detailed  information  is  available 
regarding  the  existence  of  workable  deposits 
in  adjoining  lands  from  which  the  existence  and 
workability  of  deposits  in  the  subject  lands  can 
be  reasonably  inferred. 

Failure  by   an   applicant   to  respond  to  a 

Bureau  of  Land  Management  State  Office  let- 
ter inquiring  only  whether  the  applicant  is 

still  interested  in  receiving  a  prospecting 

permit  is  not  on  adequate  ground  for  rejec- 
tion of  the  applicants'  prospecting  permit 

application. 

Phyllis   Colman   and  William  J.    Colman, 
8  IBLA  444   (Dec.    27,    1972) 

An    application    for    a    phosphate    prospecting 
permit    is    properly    rejected   upon    the   basis 
of    a   previous    determination   by    the   Geological 
Survey    that    the   land   applied    for   is   subject 
to   the    leasing   provisions   of    the     Mineral 
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ROYALTIES 

Leasing  Act,  without  a  review  of  the  evi- 

dence relied  upon  in  the  initial  determina- 
tion, where  no  evidence  is  submitted  by 

appellant  demonstrating  error  in  that 
determinat  ion . 

An  application  for  a  phosphate  prospecting 
permit  is  properly  rejected  when  information 
is  available  from  which  the  existence  and 

workability  of  phosphate  deposits  in  the 
lands  applied  for  can  be  determined;  it  is 
not  necessary  that  detailed  Information  be 
available  which  permits  a  determination  of 
the  economic  feasibility  of  a  commercial 
venture. 

When  the  Geological  Survey  has  concluded  from 
the  available  geological  data  that  further 
exploration  is,  or  Is  not,  needed  to  deter- 

mine the  existence  or  workability  of 
phosphate  deposits  within  a  particular  area, 
the  Board  may  rely  upon  the  reports  of  the 
survey  setting  forth  the  conclusions 
reached  without  examining  the  technical  data 
upon  which  those  conclusions  were  based. 

Competent  evidence  to  establish  the  fact  that 
exploration  is  not  necessary  to  determine 
the  existence  or  workability  of  a  deposit 
may  consist  of  proof  of  the  existence  of 

the  minerals  in  adjacent  land  and  of  geo- 
logical and  other  surrounding  external  con- 

ditions; it  Is  not  necessary  to  demonstrate 
the  workability  of  the  mineral  deposit  from 
an  actual  physical  examination  of  the 
deposit  in  the  land  applied  for  by  means 
of  drilling  or  actual  exploratory  work  on 
the  ground. 

William  J.  Colman,  9  IBLA  15  (Jan.  10,  1973) 

A  notice  of  default  for  accrued  rents  and  royalties 
due  on  a  phosphate  lease  is  properly  issued  where 
the  lessee  does  not  dispute  the  deficiency  but 
onlv  offers  an  explanation  of  its  operating  and 
marketing  problems. 

Cuvama  Phosphate  Corporation.  12  IBLA  367  (Aug.  17, 

PITTMAN  ACT 

An  application  for  extension  of  a  Pittman  Act 

permit  is  properly  rejected  where  the  appli- 
cant fails  to  show  that  his  failure  to  complete 

the  exploration  for  and  development  of  a  water 
supply  during  the  life  of  the  permit  was  due  to 
no  fault  cf  his  own  but  resulted  from  unavoid- 

able delay  for  which  he  was  not  responsible 
and  which  he  could  not  reasonably  have  fore- 
seen. 

C.    Douglas  Stewart,  John  Calvin  Stewart . 
A-30525     (Apr.    28,    1966) 

A  Pittman  Act  application  is  properly  rejected  for 
land  within  a  basin  for  which  there  is  a  known 

supply  of  underground  water  even  though  it  may 
not    be   known  whether  or  not  that  supply  of 
water  can  be  successfully  tapped  from  the  land 
for  which  application  is  made. 

RENTALS 

An  application  for  a  phosphate  prospecting  permit  i 
properly  rejected  when  the  application  is  not 

accompanied  by  payment  of  the  first  year's  rental 
as  required  by  regulation. 

Ruby  Company,    A-30278  (Apr.    29,    1965) 
72  I.  D.    189 

A  Pittman  Act  applicant  acquires  no  right  or  in- 
terest in  land  by  the  filing  of  his  application, 

nor  can  he  acquire  such  right  because  of  delay 
in  the  processing  of  his  application,  and  an 
application  under  the  act  is  properly  rejected 
if,  at  the  time  action  is  taken  on  the  application, 
it  is  determined  that  the  land  described  therein 

is  not  subject  to  the  provisions  of  the  act,   not- 
withstanding that,  at  the  time  the  application 

was  filed,  the  land  was  considered  to  be  sub- 
ject to  those  provisions. 

George  M.    Fries,  A-30960  (June  6,   1969) 

A  notice  of  default  for  accrued  rents  and  royalties 

due  on  a  phosphate  lease  is  pronerl"  issued  where 
the  lessee  does  not  dispute  the  deficiency  but 
onlv  offers  an  explanation  of  its  operating  and 
marketing  problems. 

Cuv Phosphate  Corporation,  12  IBLA  367  (Aug.  17, 

An  application  for  a  second  extension  of  a  Pittman 

Act  permit  must  be  rejected  where  the  exten- 
sion requested  would  have  expired  by  law 

before  final  action  is  taken  on  the  application; 

in  any  event,  even  if  action  could  have  been 
timely  taken  the  extension  could  not  have  been 

granted  where  the  permittee's  inability  to 
meet  the  water  exploration  and  development 
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requirements  during  the  term  of  the  permit 
was  due  to  the  default  of  a  well  driller  and  the 

permittee's  inability  to  arrange  financing  for 
drilling  by  others. 

John  A.  Jones,  A-30999  (June  6,   1969) 

POTASSIUM  LEASES  AND  PERMITS 

GENERALLY 

The  disposition  of  geothermal  steam  is  not  autho- 
rized under  the  Mineral  Leasing  Act,   and  appli- 

cations for  potassium  and  sodium  prospecting 
permits  are  properly  rejected  where  these 
minerals  are  believed  to  exist  in  brines  con- 

tained in  hot  spring  systems  beneath  the  surface 

of  the  earth  and  where  it  appears  that  explora- 
tion for  and  development  of  the  minerals  sought 

would  necessitate  the  tapping  of  geothermal 
steam  resources,   pending  the  enactment  of 
legislation  authorizing  the  disposition  of  such 
resources. 

Joseph  I.   O'Neill,  Jr.,  A-30488  (Apr.   19,   1966) 

The  determination  as  to  whether  or  not  a 

potassium  or  sodium  prospecting  permit 
should  be  issued  for  a  particular  tract  of 
land  is  committed  to  the  discretion  of  the 
Secretary  of  the  Interior,   and  the  Secretary 

may  properly  reject  an  application  for  such 
permit  upon  a  finding  that  issuance  of  the 
permit  would  not  be  in  the  public  interest 
during  a  period  in  which  policy  is  being 
formulated  for  the  utilization  of  geothermal 
steam,    the  release  of  which  would  necessarily 
be  involved  in  the  exploitation  of  the  potassium 
and  sodium  resources  present,    even  though 
the  land  may  otherwise  be   subject    to  opera- 

tion of  the  Mineral  Leasing  Act. 

Joseph  I.   O'Neill,    Jr.  ,  A-30488(Supp) 
(Dec.    7,    1966) 

ROYALTIES 

Where  a  potassium  lessee  is  a  member  of  a  non- 
profit association  composed  of  other  potash 

procedures  which  acts  as  the  selling  agent  of 
its  members  for  sales  for  export,  the  lessee 

can  not  deduct  its  pro  rata  share  of  the  asso- 
ciation's selling  expenses  from  the  gross  value 

of  the  product  upon  which  royalties  due  the 
United  States  are  computed. 

POTASSIUM  LEASES  AND   PERMITS — Continued 

ROYALTIES  —Continued 

In  determining  the  gross  value  of  potash  sold  by  a 

lessee  in  intra-or  subsidiary  company  trans- 
actions, an  attempt  should  be  made  to  ascer- 

tain what  would  be  the  normal  market  value 
rather  than  relying  solely  on  the  posted  price, 
if  a  substantial  part  of  the  sales  are  not  made 
at  the  posted  price. 

American  Potash  &  Chemical  Company,  United 
States  Borax  and  Chemical  Company,  A-30615 
(May  31,    1967) 

POWER 

GENERALLY 

The  authority  of  the  Alaska  Power  Administration 

to  engage  in  general  investigations  and  planning 
and  resource  studies  pursuant  to  Secretarial 
Order  No.   2900  derives  from  several  separate 
but  overlapping  statutory  authorizations,   in- 

cluding section  5  of  the  Flood  Control  Act  of 

1944  (16  U.S.  C.   sec.    825s),  the  act  of  August  9, 
1955  (69  Stat.   618),    and  statutory  authorities 
of  the  Department  respecting  investigations 
relating  to  projects  for  the  development  and 
utilization  of  water,   power  and  related  re- 

sources in  Alaska,    such  as  the  Public  Land 
Administration  Act  of  1961   (43  U.  S.  C.    sec. 
1362).     The  appropriations  limitation  in  the 
1955  Act  does  not  apply  to  study  and  planning 
activities  justified  under  other  laws. 

Alaska  Power  Administration  Planning  and  Study 
Authority,    M-36727  (Mar.    27,    1968) 

DEVELOPMENT  AND ' SALE 

Where  a  contract  between  the  United  States  and  a  water 

users'  association  transfers  care,  operation,  and 

maintenance  of  a  reclamation  project  to. the  asso- 

ciation and  gives'  it  a  qualified  interest  in  reve- 
nues earned  from  the  operation  of  project  power 

plants  and  the  leasing  of  project  grazing  and  faro 
lands,  the  association  would  be  entitled  to  be  made 
whole  if  use  of  such  lands  by  the  United  States  for 

a  non-project  purpose  causes  the  association  to  lose 
revenues  that  are  being  credited  to  it  pursuant  to 
the  contract. 

Revenues  earned  by  a  water  users'  association  from 
the  operation  of  project  power  plants  and  the  leas- 

ing of  project  grazing  and  farm  lands  cannot  be  dis- 
tributed to  individual  water  users  either  before  or 
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after  project  repayment  but  must  be  applied  to  proj- 

ect purposes,  where  the  United  States  has  trans- 
ferred the  care,  operation,  and  maintenance  of  a 

reclamation  project  to  the  association  under  a  con- 
tract which  provides  that  such  revenues  are  to  be 

credited  in  conformity  with  subsection  1  of  section 
4  of  the  Act  of  December  5,  1924  (43  U.S.C.  i   501). 

PURCHASE  OF  FOR  RESALE — Continued 

arrangements  for  their  share  of  project  costs 
from  a  date  certain  whether  or  not  the    project 
is  operable. 

Bonneville  Power  Administration  Net  Billing  Agree- 

ments Relating  to  the  Hydro-Thermal  Power  Pro- 
gram,   M-36812      (Sept.    21,    1970)  77  I.  D.  141 

Strawberry  Valley  Project , 

(Aug.    8,    1972) 

Utah, 
M- 3686 3 

79  LI 

RATES 

PREFERENCE  CUSTOMERS 

The  Assiniboirie  and  Sioux  Tribes  of  the  Fort  Peck 
Indian  Reservation  and  other  tribes  which 

function  as  local  governments  may  qualify  as 

preference  customers  under  section  9(c)  of  the 
Reclamation  Project  Act  of  1939  which  gives 

preferential  status  for  the  purchase  of  power 
to  municipalities  and  other  public  corporations 

or  agencies  and  to  cooperatives  and  other  non- 
profit organizations  financed  wholly  or  partly 

by  loans  made  pursuant  to  the  Rural  Electrifica- 
tion Act  of  1936. 

Indian  Tribes  as  Preference  Customers  Under 

Section  9(c)  of  the  Reclamation  Project  Act  of  1939, 
M-36771  (July  25,    1967) 

For   the  purpose  of   power  ratemaking  for  Reclamation 
projects   the  rate  and  repayment   study  must   show 
that   the  proposed   rates  will   produce   sufficient 
revenues   in  each  year  of   the   study    (except   for  a 
possible   initial   short   transition  period)    to 
cover  operation  and  maintenance  expenses  during 
the  year,    including   purchased   power  and  wheeling 
but   excluding  depreciation  and   replacements, 
together  with   the  required   interest  cost  for 
the  year   except  as   interest  may  be  deferred  and 
capitalized   in  accordance  with   sound   business 

principles.      This   is  a  minimum  requirement,   and 

it   is   independent   of    the   requirement   for   repay- 
ment of   the  construction  investment. 

Coverage  of  Projected  Annual  Expenses   in  Bureau  of 
Reclamation  Power  Ratemaking  Studies.   M-36874 
(Feb.    15,    1974)  81   I>D.    72 

PURCHASE  OF  FOR  RESALE 

In  implementing  an  integrated  hydro-thermal 
power  program  for  the  Pacific  Northwest,   the 

Bonneville  Power  Administrator  may  enter  into 

contractual  arrangements,   including  the  acquisi- 
tion by  purchase  or  exchange  of  thermal  power  , 

which  are  reasonably  related  to  the  statutory 

objective  of  providing  the  most  widespread  use 

of  and  benefit  from  the  existing  and  authorized 

Federal  power  investment  at  the  lowest  prac- 
tical cost. 

TRANSMISSION  LINES 

An  applicant  for  a  transmission  line  right-of-way 
under  the  act  of  Mar.    4,    1911,    is  properly  required 

to  file  the  stipulation  required  by  the  Department's 
regulations  agreeing  to  permit  the  Department  to 
utilize  surplus  capacity  in  the  line,    or  to  increase 

the  capacity  of  the  line  for  the  transmission  of 

power  by  the  Department. 

Idaho  Power  Company,   A-30294  (Mar.    4,    1965) 

Southern  California  Edison  Company,    A-30377 
(June  11,    1965) 

Bonneville  Power  Administration  Hydro-Thermal 

Power  Program,    M-36769  (Dec.    18,    1968) 
75  I.  D.  403 

The  Bonneville  Power  Administrator  has  authority 

to  enter  into  firm,  long-term  agreements  with 
preference  customer  participants  in  the  Trojan 

project  and  in  other  projects  in  the  hydro- 
thermal  power  program  under  which  BPA  takes 

the  participants'  share  of  project  output  and  a- 
grees  to  pay  the  participants  under  net  billing 

An  applicant  for  a  transmission  line  right- 
of-way  under   the  Act  of  March  4,   1911,   is 
properly  required   to  accept    the  stipulation 

imposed  by   the  Department's   regulations 
permitting   the  Department   to  utilize 
surplus  capacity   in  the  line  or   to  increase 
the   line   for  the   transmission  of  power  by 
the  Department. 

Utah  Power   &  Light  Company, 1971) 4  IBLA  62    (Nov.    5, 
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POWER — Continued 

TRANSMISSION  LINES  — Continued 

Patents  cannot  convey  what  the  law  reserves, 
therefore,  patents  issued  after  the  Federal 
Power  Commission  had  granted  a  license  for  a 

transmission  line  are  subject  to  the  reserva- 
tion prescribed  by  section  24  of  the  Federal 

Power  Act  regardless  of  whether  or  not  the 
reservation  was  stated  in  the  patent. 

Where  lands  are  patented  subject  only  to  a 
reservation  under  section  24  of  the  Federal 
Power  Act,  the  Department  of  the  Interior 
has  no  authority  under  the  Act  of  March  4, 

1911,  to  grant  a  right-of-way  to  maintain' an  existing  transmission  line  which  had 
been  licensed  by  the  Federal  Power  Commis- 

sion even  though  the  Commission  has  deter- 
mined the  line  is  not  a  primary  line 

within  its  licensing  authority. 

The  Department  of  the  Interior  has  authority 
under  the  Act  of  March  4,  1911,  to  grant 
rights-of-way  over  public  lands  for  hydro- 

electric transmission  lines  which  are  not 
primary  lines  under  the  jurisdiction  of 
the  Federal  Power  Commission. 

PRACTICE  BEFORE  THE  DEPARTMENT 
— Continued 

PERSONS  QUALIFIED  TO  PRACTICE 

A  field  official  of  the  Bureau  of  Indian 
Affairs,  not  otherwise  shown  to  be 

qualified,  is  not  eligible  to  practice 
before  the  Department  by  represent  in  f> 
individual  Indians,  Aleuts  and  Eskimos 

in  appeals  to  the  Board  of  Land  Appeals, 
notwithstanding  that  the  appellants 
reside  in  the  area  administered  bv  the 
Bureau  of  Indian  Affairs  office  wherein 
he  is  employed. 

One  who,  as  a  government  emplovee,  has 
participated  in  a  matter  pending  before 
the  Department  through  his  decision, 

approval,  disapproval,  recommendation, 
the  rendering  of  advice,  investigation, 
or  otherwise,  is  not  authorized  to  practice 
before  the  Department  on  behalf  of  a 

private  appellant  in  a  case  involving 
that  matter. 

Julius  F.  Pleasant.  John  Moore.  Ella  Wassail*. 

5  IBLA  171  (Mar.  14,  1972)   

Quaere:   Whether  the  Department  of  the 
Interior  has  authority  to  reserve  a  right 

when  lands  are  patented  to  grant  rights-of-way 
under  the  Act  of  March  4,  1911,  over  the 
patented  lands. 

Even  if  there  is  such  authority,  but  the 
language  of  the  regulations  and  of  the 
Insertions  in  patents  does  not  clearly 
reserve  the  right  in  the  future  to  grant 
the  right-of-way  under  the  Act  of  March  4, 
1911,  where  a  right-of-way  was  then 
licensed  under  a  different  act,  a  reserva- 

tion of  the  right  will  not  be  presumed. 

Arizona  Public  Service  Company,  5  IBLA  137 
(Mar.  13,  1972)  79  I.D.  67 

Question  of  authority  for  Department  of  Agri- 
culture attorney  to  appear  before  Departmental 

hearing  examiner  in  a  national  forest  mining 
claims  contest  is  one  of  practice  to  be  raised 
by  motion  and  is  not  an  issue  in  the  action. 

Objection  as  to  want  of  authority  of  Department 
of  Agriculture  attorney  to  appear  before  depart- 

ment hearing  examiner  in  a  national  forest 

mining  claim  contest  should  be  raised  promptly 
before  the  hearing  examiner. 

In  a  mining  contest  hearing  relating  to  lands 
within  a  national  forest,  the  Office  of  the 
General  Counsel,  Department  of  Agriculture, 

may  properly  appear  in  behalf  of  the  Government 
pursuant  to  agreement  between  the  Director, 
Bureau  of  Land  Management  and  the  Chief, Forest Service. 

PRACTICE  BEFORE  THE  DEPARTMENT 

(See  also  Rules   of  Practice) 
GENERALLY 

Where  an  answer  to  a  mining  contest  complaint  is 
filed  in  behalf  of  a  contestee  by  a  person  not 
authorized  to  practice  before  the  Department,  the 
answer  may  be  accepted  if  it  is  properly  ratified 
by  the  contestee. 

United  States  v. 
(Feb.  1,  1974) 

Smith,  14  IBLA  309 

United  States  of  America  v.  Raymond  Bass,  Betty 
Yeck.et  al. .  6  IBLA  113  (June  5,  1972) 

A  field  official  of  the  Bureau  of  Indian  Affa 
not  otherwise  shown  to  be  qualified,  is  not 
eligible  to  practice  before  the  Department 
by  representing  individual  Indians  in  appeal 
to  the  Board  of  Land  appeals,  notwi thstandi r 
that  appellants  reside  within  the  area  ndmii 
(stored  by  the  Bureau  of  Indian  Affairs  off 
wherein  he  is  employed. 

Marnarct  Chiciiarello   el  al  .  .  Bureau  of  Indiar 
Affairs.  9  1R1.A  124  (Jan.  23,  1973) 

Representation  of  parties  in  proceedings  before 
Appeals  Boards  of  the  Office  of  Hearings  and 
Appeals  is  governed  by  Part  I  of  Title  43,  Code  of 
Federal  Regulations.   43  CFR  4.3.   /here  by  deci- 

sion of  the  Board  of  Land  Appeals  a  field  official 
of  the  Bureau  of  Indian  Affairs  has  been  found  not 
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PRACTICE   BEFORE  THE  DEPARTMENT 

— Continued 

PERSONS  QUALIFIED  TO  PRACTICE 
— Continued 

qualified  to  practice  before  the  Department  and  is 

barred  from  federal  appearances  on  behalf  of  indi- 
vidual claimants  of  public  lands,  but  he  thereafter 

continues  to  file  appeals  and  pleadings  in  disre- 

gard of  the  Board's  ruling,  such  appeals  will  be 
dismissed.   At  the  discretion  of  the  Board  such  dis- 

missals may  be  without  prejudice  to  the  appellants' 
refiling  the  appeals  either  personally  or  by  a  re- 

presentative who  is  entitled  to  practice  before 
the  Department. 

Virginia  Gail  Atchison  et  al., 
(Aug.  31,  1973) 

3  IBI.A  18 

PRIVATE  EXCHANGES— Continued 

GENERALLY— Cont  inued 

An  applicant  for  private  exchange  under  section 
8(b)  of  the  Taylor  Grazing  Act,  having  no 
claim  or  interest  in  the  land  which  he  has  se- 

lected and  no  statutory  right  to  obtain  an  in- 
terest which  would  enable  him  to  contest  the 

right  claimed  by  another  in  the  same  land,  has 
no  basis  upon  which  to  demand  that  the  Bureau 

of  Land  Management  contest  the  claim  of  an- 
other in  order  to  determine  whether  or  not  the 

land  is  available  for  selection  in  a  private  ex- change. 

Harry  Yukon,   A-30762  (Aug.    23,    1967) 

Qualifications   to   or.ictice   before    the   Depart- 
ment   of   the    Interioi.    are   prescribed   by 

regulations.      0n<.'   who  does   not    appear   to 
fall    within    any   of    the    categories    of    persons 
authorized   to   practice   does   not   become   so 
qualified   merely  because   he    is   designated 

"attorney    in    fact''    for   the   appellant,    and   an 
appeal    brought    by    one   not    eligible    to   practice 
is   subject    to  dismissal. 

Henry    H.    Ledger,    13    1BLA    356    (Nov.    15,    1973) 

Qualifications    to    practice  before   the   Department   of 
the    Interior   are   prescribed   by   regulations.      One 
who   does   not   appear    to    fall   within   any   of    the  cate- 

gories  of    persons   authorized    to   practice  does   not 
become   so   qualified   merely   because   he    is  designated 

"attorney   in    fact"   for    the   appellant,    and   an   appeal 
brought   by  one   not   eligible   to   practice   is   subject 
to  dismissal. 

Thomas   P.    Lang,    14    IBLA   20    (Nov.    27,    1973) 

Qualifications   to  practice  before   the  Department  of   the 
Interior  are  prescribed  by  regulations.     An  attorney-in- 
fact  who  does  not  fall  into  the  regulations'   categories 
of  persona  authorized  to  practice  before   the  Department 
Is  not  authorized   to  practice  merely  because  he  has  a 
power  of  attorney. 

United  States  v.   W.   C.   Smith,   14  IBLA  309    (Feb.    1,   1974) 

Even  though  a  land  office  determined  that  a  private 

exchange  under  the  Point  Reyes  National  Sea- 
shore Act  was  in  the  public  interest  and  the 

applicants  submitted  a  deed  to  the  offered  land 
in  favor  of  the  United  States,   if  a  change  in  cir- 

cumstances warrants,  the  exchange  application 
can  be  rejected  as  not  in  the  public  interest  by 
the  Director,   Bureau  of  Land  Management. 
Prior  to  issuance  of  a  patent  on  the  selected 
land  an  exchange  application  is  nothing  more 
than  a  proposal  under  which  no  contract  right 
arose  and  no  equitable  title  vested. 

Jack  H.  Stockstill  et  ux.   and  Vernon  C.    Mager 

etjWj.   l  IBLA  278      (Feb.    22.    1971) 

Land  which  was  once  segregated  from  mineral  leasing  by 
an  application  for  private  exchange  is  again  avail- 

able for  mineral  leasing  after  the  exchange  has  been 

consummated,  a  patent  has  been  granted  with  a  re- 
servation of  the  mineral  estate  to  the  United  States, 

and  that  transfer  has  been  properly  noted  on  the  land 
office  records. 

Paul  S.   Coupey,   14  IBLA  397    (Feb.   22,   1974) 

By  regulation  the  filing  of   a  formal  exchange 
application  under  the  Taylor  Grazing  Act, 
43  U.S.C.    i   315g(b)    (1970),   segregates  the 
selected  land  from  appropriation  under  the 
mining  laws.      A  mining  claim  located  on 
such  land   thereafter  is  void  ab   Initio  and 
affords  no  baals   for  a  protest  against  the exchange . 

PRIVATE  EXCHANGES 

GENERALLY 

Land  which  is  included  in  mining  claims  the  va- 
lidity of  which  is  unknown  is  not  available  for 

selection  under  section  8(b)  of  the  Taylor 
Grazing  Act  prior  to  a  determination  of  the 
invalidity  of  the  claims  in  appropriate  adminis- 
trative    proceedings,  and  such  proceedings 
will  not  be  instituted  where  any  advantage  to 
the  public  interest  that  would  be  derived  from., 
effecting  the  exchange  is  too  slight  to  warrant 
the  expense  and  time  required  to  contest  the 
claims. 

and  within  a  mining  claim  validated  by  a 
discovery  before  a  conflicting  private 
exchange  application  is   filed  Is  not 
available  for  selection  in  exchange, 
but   if  the  claim  is  not  valid  the 
land   status   is  not  affected.      However, 
a  mining  claim  cannot  be  declared 
invalid  for  a  lack,  of  a  discovery 
without   due  notice  to  the  claimant 
and  opportunity   for  a  hearing. 
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PRIVATE  EXCHANGES >— Continued 

GENERALLY— Continued 

Land  which  might  be  mineral  in  character  may 
be- selected  for  a  private  exchange  under 
section  8(b)  of  the  Taylor  Grazing  Act, 
43  U.S.C.  S  315g(b)  (1970),  without  a 
mineral  reservation,  if  the  public 
interest  is  served  and  the  values  of 
the  selected  lands  are  not  less  than  the 

offered  lands.   A  protest  against  such 

an  exchange  is  properly  denied  where  no 
conflicting  right  to  the  selected  land 
is  shown. 

Essex  International, 

(Apr.  16,  1974) 

Inc. 15  IBLA  232 

81  I.D. 

CLASSIFICATION 

Where,   after  a  land  office  of  the  Bureau  of  Land 

Management  dismissed  a  protest  against  a  pri- 
vate exchange,  the  protestant  shows  that  it  had 

not  been  served  properly  with  notice  of  the  pro- 
posed classification  of  the  public  land  for  ex- 

change, the  decision  will  be  set  aside  and  the 
case  remanded  for  compliance  with  the  land 

classification  procedures  prescribed  by  the  De- 
partment's regulations. 

Depaoli  Brothers,  North  American  Rockwell  Corpo- 
ration,  1  IBLA  1   (Sept.    22,   1970)      77   I.D.    122 

PRIVATE  EXCHANGES — Continued 

PROTESTS — Continued 

case  remanded  for  compliance  with  the  land 

classiiication  procedures  prescribed  by  the  De- 
partment's regulations. 

Depaoli   Brothers.   North  American  Rockwell   Corpo- 
ration,  1  IBLA  1   (Sept.    22,   1970)      77   I.D.    122 

Where  the  notice  of  publication  of  a  private  ex- 
change states  that  the  purpose  of  the  notice  is  t 

give  persons  objecting  to  the  exchange  an  oppoi 
tunity  to  file  their  objections  within  30  days  aft« 
first  publication  of  the  notice,  a  protest  filed 
after  the  end  of  the  30-da.y  period  can  be  consid ered. 

Jack  H.   Stockstill  et  ux.   and  Vernon  C. 

uxtf  i  IBLA  278      (Fe°-   22.    1971) 

Magt 

A  protest  against  a  proposed  private  exchange 
is  properly  dismissed  when  the  proposed 

exchange  complies  with  the  statutory  require- 
ments that  the  exchange  benefit  the  public 

interest  and  that  the  value  of  the  selected 

lands  not  exceed  the  value  of  the  offered 
lands,  and  where  the  allegations  by  the 
protestants  do  not  provide  a  basis  for 
sustaining  the  protest. 

S.  V.  Wantrup,  Wallace  Hardin.  5  IBLA  286  (Apr.  13, 
1972) 

PROTESTS 

A  protest  against  a  proposed  private  exchange  will 

be  dismissed  where  it  is  determined  that  con- 

summation of  the  exchange  will  not  adverselv 

affect  the  protestants,  and  the  exchange  is  in 

the  public  interest. 

HarryE.  Blairetal.,  Oregon05961  (Feb.  12,1965) 

A  protest  against  a  proposed  private  exchange  is 
properly  dismissed  when  the  proposed  exchange 
complies  with  the  statutory  requirements  that 
the  exchange  benefit  the  public  interest  and  that 
the  value  of  the  selected  lands  not  exceed  the 

value  of  the  offered  lands,  and  where  the  allega- 
tions by  the  protestant  do  not  provide  a  basis  for 

sustaining  the  protest. 
Charles  Redd  d/b/a  Charles  Redd  Sheep  Co.  , 
A-30219  (Apr.    15,    1966) 

Where,  after  the  land  office  of  the  Bureau  of  Land 

Management  dismissed  a  protest  against  a 

private  exchange,  the  protestant  shows  that  it 
had  not  been  served  properly  with  notice  of  the 

proposed  classification  of  the  public  land  for  ex- 
change, the  decision  will  be  set  aside  and  the 

By  regulation  the  filing  of  a  formal  exchange 
application  under  the  Taylor  Grazing  Act, 
43  U.S.C.  $  315g(b)  (1970),  segregates  the 
selected  land  from  appropriation  under  the 
mining  laws.  A  mining  claim  located  on 
such  land  thereafter  is  void  ab  initio  and 
affords  no  basis  for  a  protest  against  the exchange. 

The  holder  of  a  mining  claim  who  falls  to 
file  notice  of  his  adverse  claim  against 
a  conflicting  mineral  patent  application 
in  accordance  with  30  U.S.C.  §  29  (1970), 
may  not  thereafter  assert  his  claim  as  a 
bar  to  the  issuance  of  the  mineral  patent, 
but  he  may  assert  his  claim  in  a  protest 
against  a  subsequent  private  exchange 
application  for  the  same  conflicting lands. 

Land  which  might  be  mineral  in  character  may 
be  selected  for  a  private  exchange  under 
section  8(b)  of  the  Taylor  Grazing  Act, 
43  U.S.C.  i   315g(b)  (1970),  without  a 
mineral  reservation,  if  the  public 
interest  is  served  and  the  values  of 
the  selected  lands  are  not  less  than  the 

offered  lands.   A  protest  against  such 
an  exchange  is  properly  denied  where  no 
conflicting  right  to  the  selected  land 
is  shown. 

Essex  International. 

(Apr.  16,  1974) 
JOi, 

15  IBLA  232 

81  I.D. 
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PRIVATE  EXCHANGES— Continued 

PUBLIC   INTEREST 

A  protest  against  a  proposed  private  exchange 
is  properly  dismissed  when  the  proposed  ex- 

change complies  with  the  statutory  require- 
ments that  the  exchange  benefit  the  public 

interest  and  that  the  value  of  the  selected 
lands  not  exceed  the  value  of  the  offered 

lands,  and  where  the  allegations  by  the  pro- 
testant  do  not  provide  a  basis  for  sustaining 
the  protest. 

The  statutory  requirement  that  a  private  ex- 
change must  benefit  the  public  interests  does 

not  mean  that  the  public  interest  must  be  bene- 
fited in  the  regulation  of  grazing. 

Where  selected  land  in  a  private  exchange  is 
found  to  have  a  site  of  archeological  value, 
approval  of  the'exchange  will  be  conditioned 
upon  the  execution  of  an  agreement  with  the 
exchange  applicant  permitting  the  Department 
to  salvage  the  archeological  values  in  the  site 

Charles  Redd  d/b/a  Charles  Redd  Sheep  Co. , 

A-30219  (Apr.    15.    1966) 

PUBLIC   LANDS 
(See  also  Accretion,  Avulsion,  Boundaries, 

Reliction,   Surveys  of  Public  Lands) 

GENERALLY 

me  owner  of  a  riparian  lot  does  not  own  public 
land  within  unsurveyed  islands  in  a  navigable 
stream  lying  between  the  riparian  lot  and  the 
thread  of  the  stream  which  were  in  existence 

as  dry  fast  land  when  the  State  was  admitted 
into  the  Union. 

Bernard  J.   and  Myrle  A.    Gaffney,   A-30327 
(Oct.    28,    1965) 

An  island  in  existence  in  a  navigable  river  on  the 
date  that  a  State  is  admitted  to  the  Union  re- 

mains public  land  of  the  United  States  until 
disposed  of  by  the  United  States. 

A  patent  of  lots  abutting  a  navigable  river  does 
not  pass  title  to  unsurveyed  islands  lying  be- 

tween the  lots  and  the  thread  of  the  river  which 
were  in  existence  when  the  State  was  admitted 
into  the  Union. 

Giles  R.   and  Juanita  Leonard,   A-30503 
(Mar.    23,    1966) 

A  protest   against   a  proposed  private  exchange 
is   properly  dismissed  when  the  proposed 
exchange   complies  with   the  statutory   require- 

ments  that   the   exchange  benefit   the  public 
interest   and   that   the  value  of   the  selected 
lands  not   exceed   the  value  of    the  offered 
lands,   and  where   the  allegations  by   the 
pro test ants   do  not  provide  a  basis   for 
sustaining   the  protest. 

S.   V.   Wantrup.   Wallace  Hardin.    5  IBLA  286    (Apr.    13, 1972) 

A  description  of  public  land  is  legally  sufficient 

if  the  land  is  adequately  and  accurately  identi- 
fied in  accordance  with  the  public  land  survey 

system,   even  though  the  county  in  which  the 
land  is  situated  is  incorrectly  designated. 

Leo  J.    Kottas,   Earl  Lutzenhiser,  A-30554 
(Apr.    19,    1966)  73  I.  D.  123 

PRIVATE  SALES 

Land  to  be  sold  to  an  applicant  in  accordance 
with  a  statutory  direction  that  the  land  be  sold 

"at  a  reasonable  appraised  price"  after  the 
applicant  applies  for  it  and  files  proof  of 

ownership  of  abutting  land  is  not  to  be  apprais- 
ed as  of  the  date  the  applicant  filed  for  it  but 

of  the  date  the  applicant  is  notified  of  the  price 
by  the  Department. 

Pacific  Northern  Timber  Company,   A-30519 
(Oct..  24,    1967) 

Withdrawn  public  domain  lands  cannot  become 
"surplus"  until  after  determination  by  the 
Secretary  of  the  Interior  that  the  lands  are  not 
suitable  for  return  to  the  public  domain. 

Proposed  Sale  of  Withdrawn  Land  By  the  Corps  of 
Engineers,    M-36749  (Aug.    21,    1968)      75  I.  D.  245 

Until  school  sections  which  either  "shall  be  granted" 
or  "are  hereby  granted"  to  states  from  lands  on 
Indian  reservations  have  been  surveyed,    title  does 
not  pass  from  the  United  States  to  the  state.     Such 
school  sections,    while  unsurveyed,    remain  subject 

to  the  Indians'  historic  right  of  occupancy  until  that 
occupancy  is  extinguished  by  the  United  States. 
If  that  right  is  never  extinguished,    it  must  still 

exist.     So  the  United  States  continues  to  hold  title 
to  such  sections  in  trust  for  the  Indians,    and  the 

Indians  continue  to  enjoy  their  aboriginal  right  of 
occupancy  in  those  sections  under  that  trust. 

Ownership  of  Unsurveyed  School  Lands  Within  the 
Flathead  Indian  Reservation,   M-36827  (July  2,    1971) 



816 

PUBLIC  LANDS— Cont  inued 

GENERALLY  — Continued 

xls  conveyed  to  the  United  States  under  the 

Act  of  June  4,  1897,  30  Stat.  11,  36,  as  a 
basis  for  a  forest  lieu  selection  which  Is 
consummated,  are  public  lands  of  the  United 
States. 

Roger  L.  Morehart.  4  IBLA  1  (Oct.  26,  1971) 
78  I.D.  307 

From  the  latter  part  of  the  19th  century  to  the 
Taylor  Grazing  Act  of  June  28,  1934,  there  was 
a  general  policy  of  the  federal  government  to 
permit  acquisition  of  title  to  open,  unreserved 
public  lands  by  individuals  settling  upon  the 
land,  including  Indians,  but  vested  rights  were 
obtained  to  the  lands  only  upon  compliance  with 
a  specific  act  of  Congress,  and  only  for  the 
maximum  acreage  allowable  under  that  law. 

Navajo  Tribe  of  Indians  v.  State  of  l)f„h  u   IBLA  1 
Uune  29'  1973>  8Ti.D.  441 

An  application  for  a  special  land  use  permit  is 
properly  rejected  where  the  question  of  owner- 

ship of  the  land  on  which  the  appellant  wishes 
to  stockpile  material  has  not  been  finally  re- 
solved. 

Wyoming  Highway  Department, 
1974) 

14  IBLA  258  (Jan.  28, 

A  meander  line  is  not  a  line  of  boundary,  although 
it  may  be  given  that  effect  by  a  withdrawal, 
exception,  reservation  or  relinquishment  of 
lands  which  border  thereon. 

PUBLIC  LANDS — Continued 

CLASSIFICATION 

Acquired  lands  under  the  administrative  jurisdictio 
of  a  Federal  agency  other  than  the  Bureau  of  Lai 
Management  are  not  subject  to  the  land  classifi- 

cation provisions  of  43  CFR,    Part  2410. 

Bobby  Lee  Moore  et  al.  ,   A 30433  (Nov.    1,    1965) 
72  I.D.    505 

An  applicant  for  or  claimant  of  public  land  is  not entitled  as  a  matter  of  right  to  a  hearing  for determining  the  proper  classification  of  land 
to  which  he  seeks  title. 

Leo  J.    Kottas.   Earl  Lutzenhiser.  A-30554 
(Apr.    19,    1966)  "  73  I.D.  123 

A  protest  made  by  a  public  sale  applicant  against the  classification  of  the  applied  for  land  for 
indemnity  school-land  selection  will  be  dis- 

missed,  even  though  the  public  sale  application 
was  filed  first,   where  it  is  determined  that 
the  land  is  more  suitable  for  indemnity  selec- 

tion,  pursuant  to  a  petition-application  sub- 
sequently filed  by  the  Stole  of  California, 

because  disposal  of  the-  land  to  the  State  would 
assure  the  achievement  of  the  maximum  uses 
of  the  land  consistent  with  State  and  Federal 
programs  for  land  management. 

Julian  Lindsay,  State  of  California,  Sacramento 

063368.   079131  (Aug.   4,    1966)   

David  A.    Provinse,    15   IBLA  387    (May  28,    1974) 81   I.D.   300 

Federal   laws  govern  the  rights  a  holder  of  a 
state  water  right  has   to  Inundate  federal  lands 
for  a  portion  of  a  reservoir. 

Zelph  S.    Calder.   16  IBLA  27   (June  20,   1974) 81   I.D.    339 

The  classilication.    or  recommendation  for  classi- 
fication,  of  land  as  suitable  for  disposition  under 

the  Small  Tract  Act  or  the  act  of  Oct.   23,    1962, 
does  not  preclude  a  subsequent  classification  of 
the  land  as  suitable  for  lease  only  wnen  that classification  is  found  to  be  in  the  public interest. 

Jack  T.   and  Gladys  I.   Lofstrom.   A-30699 

(Mar.   23,    1967)  ~" 

APPRAISALS 

Land  to  be  sold  to  an  applicant  in  accordance 
with  a  statutory  direction  that  the  land  be  sold 

"at  a  reasonable  appraised  price"  after  the 
applicant  applies  for  it  and  files  proof  of 
ownership  of  abutting  land  is  not  to  be  apprais 
ed  as  of  the  date  the  jip^licamjiled  for  it  but 
of  the  date  the  applicant  is  notified  of  the  price 
by  the  Department. 

Pacific  Northern  Timber  Company.   A-30519 
(Oct.    24,    1967) 

The  Classification  and  Multiple  Use  Act  of  Sept.  19, 
1964  (78  Stat.    986;  43  U.  S.  C.    sees.    1411-18) 
authorizes,   under  certain  circumstances,   the 
segregation  of  public  land  from  appropriation 
under  the  general  mining  laws,  but  it  does  not 
provide  authority  to  restrict  or  condition  the 
mining  activities  authorized  by  the  general 
mining  laws. 

Whether  Authority  To  Restrict  or  Condition  Mining 
Activities  Is  Supplied  By  The  Classification  and 
Multiple  Use  Act  of  Sept.    19,    1964  (78  Stat.    986; 

43  U.S.C.   sees.    1411-18),  M-36699  (June  19,    1967) 
74  I.  D.    187 
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A  classification  of  land  by  Bureau  motion  for  dis- 
position under  the  Recreation  and  Public  Pur- 

poses Act  segregates  the  land  from  mineral 
locations  even  if  the  classification  is  not  pub- 

lished in  newspapers  or  the  Federal  Register 
and  is  only  noted  on  a  land  office  supplemental 
plat,   and  it  is  proper  for  the  Bureau  of  Land 
Management  to  declare  a  mining  claim  null  and 
void  ab  initio  because  of  the  classification. 

Although  the  Recreation  and  Public  Purposes  Act 
and  regulations thereunderprovide  in  effect  that 
if  no  application  is  filed  for  lands  classified  on 
Bureau  motion  for  disposition  under  that  act 
within  18  months  from  the  classification  then 
the  Secretary  shall  restore  the  land  for  appro- 

priation under  other  public  land  laws,    such  a 
provision  is  not  self-executing  and  the  lands 
remain  segregated  from  mineral  location  after 
the   18-month  period  where  no  action  has  been 
taken  to  restore  the  lands  to  appropriation 
under  the  mining  laws. 

R.C.Buch,  A-30777  (June  4, 
75  I.  D. 

1968) 

140 

Mining  claims  are  properly  declared  null  and  void 
where  they  were  located  after  the  Bureau  on  its 
own  motion  had  classified  land  as  suitable  for 

public  recreational  purposes  and  the  classifi- 
cation was  noted  on  the  tract  book,   serial 

register,   and  plats,   and  an  application  under 
the  Recreation  and  Public  Purposes  Act  has 
been  filed. 

The  classification  of  land  under  the  Taylor  Graz- 
ing Act  as  suitable  for  disposal  under  the 

Recreation  and  Public  Purposes  Act  precludes 
the  appropriation  of  the  land  under  any  other 
public  land  law,   including  the  mining  laws. 

Raymond  P.   Heon,   A  -3 1096  (Nov.    18,    1969) 

76  1.  D.  290 

PUBLIC  LANDS— Continued 

CLASSIFICATION  — Continued 
The  fact  that  an  application  for  a  water  pipe- 

line was  filed  prior  to  an  official  deter- 
mination that  the  legal  subdivision  in  ques- 

tion contains  a  spring  of  the  type  intended 
by  the  Executive  Order  of  April  17,  1926, 
which  created  Public  Water  Reserve  No.  107, 

does  not  render  the  Executive  Order  inoper- 
ative as  to  such  land,  since  the  withdrawal 

order  covered  all  subdivisions  of  that 

character,  and  the  subsequent  designation 
merely  constitutes  an  official  finding  that 
the  land  is  of  that  character  and  has  the 
status  defined  In  the  withdrawal  order  and 
Is  subject  thereto. 

John  V.  Hyrup,  15  IBLA  412  (June  12,  1974) 

DISPOSALS  OF 

Generally 

A  patent  of  land  from  the  United  States  conveys  only 
land  which  is  surveyed,    and  when  the  surveyors 
have  carried  a  survey  only  to  a  certain  line,    a 
grantee  may  not  challenge  the  correctness  of  their 
action  or  claim  land  beyond  that  line  under  a  patent 
issued  in  accordance  with  that  survey. 

Bernard  J.    and  Myrle  A.    Gaffney,    A-30327 
(Oct.    28,    1965) 

The  issuance  of  a  cash  certificate  for  public  lands 
marks  the  passage  of  equitable  title  to  the 
applicant,   but  legal  title  remains  in  the  United 
States  until  patent  is  issued,    and  until  such 
legal  title  passes  the  Secretary  of  the  Interior 
has  the  authority  to  inquire  into  the  extent  and 
validity  of  the   rights  claimed  against  the  govern- 

ment,   and  set  aside  the  transaction  for  defects 
or  mistakes  existing  on  the  date  the  claimant 
or  applicant  met  the  final  requirements   of  the law. 

A  classification  of  land   for  disposition  under 
the  Recreation  and  Public  Purposes  Act 
segregates  the  land   from  mineral  location 
until   it  is  vacated;   mining  claims   located 
while  the   land   is  so  segregated   are  properly 
declared  null  and  void  ab   initio. 

Henri  Gusek.   5  IBLA  133    (Mar.    10,    1972) 

A  classification  of   land  by  Bureau  motion  for  disposi- 
tion under   the  Recreation  and  Public  Purposes  Act 

segregates   the  land   from  mineral   locations,   and  a 
mining  claim  located  on  lands   so  classified   is  null 
and  void  ab   Initio.      Buch  v.   Morton,   449  F.2d   600 
(9th  Cir.    1971). 

Gerald  D.   Heden.   6  IBLA  291    (July  6,    1972) 

United  States  v.   Philip  T.   Garigan  et  al. 
Arizona  Contest  012473  (Apr.    12,    1966) 

A  valid  mining  location,   so  long  as  it  is  kept  up 
in  accordance  with  the  mining  law,   segregates 
the  land  therein  from  the  public  domain  and 
confers  an  exclusive  possessory  right  upon  the 
locator,  and,  where  the  existence  of  an  out- 

standing mining  claim  is  evidenced  by  an  un- 
patented mineral  survey  of  record,   the  proper- 

ty right  of  the  mining  claimant  cannot  be  denied 
until  such  time  as  the  mineral  entry  be  cancel- 

ed after  due  notice  to  the  claimant  and  the  in- 
stitution of  appropriate  adversary  proceedings. 

Harry  Yukon,   A-30762  (Aug.    23,    1967) 
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Generally  — Continued 

Undar  the  Act  of  August  8,    1968,   82  Stat.   663, 
which  allows  resale  to  "former  owners,  "  both 
Indian  and  non-Indian,   of  lands  located  on  the 

Pine  Ridge  Indian  Reservation  that  were  taken 
by  the  United  States  in  1942  for  use  as  an  aerial 

gunnery  range  but  have  now  been  declared  ex- 
cess to  the  needs  of  the  Department  of  the  Air 

Force,    it  was  contemplated  that  only  natural 

persons  would  qualify  under  the  act's  definition 
of  "former  owners. '.'  A  county  of  South  Dakota 

is  not  a  "former  owner"  within  the  meaning  of 
that  act.     In  addition,  South  Dakota's  own  stat- 

utes contain  no  authorization  for  boards  of 

county  commissioners  to  purchase  land,    except 
to  condemn  private  property  for  public  purposes. 

Application  of  Shannon  County,    South  Dakota,    To 
Purchase  Lands  Within   The  Pine  Ridge  Aerial 
Gunnery  Range,    Pursuant  to  the  Act  of  August  8, 

1968.    82  Stat.    663,    M-36817  (Jan.    12,    19~l) 

Private  agreements  do  not  control   the  disposition  of 
of  federal  public   land.     Rights  to  federal   lands 
must  be  gained  by  compliance  with  the  governing 
federal  public  land  laws. 

Kennecott   Copper  Corporation, 
(Oct.   6,   1972) 

8  IBLA  21 
79  I.D. 

In  the  absence  of  proof  of  a  general  administrative 

practice  to  notify  claimants  who  filed  notifi- 
cation of  settlement  claiming  excessive  acreage, 

and  In  the  absence  of  proof  that  the  claimant  was  not 
notified,  no  error  In  the  Issuance  of  an  Oregon  Donation 
Claim  Certificate  and  patent  is  shown  sufficient  to 
overcome  the  presumption  of  administrative  regularity, 
and  sufficient  to  warrant  an  amendment  of  the  patent. 

Hudson  Investment  Company,  et  al. ,  17  IBLA  146 
(Sept.  13,  1974)  81  I.D.  533 

PUBLIC  LANDS— Continued 

JURISDICTION  OVER  — Continued 

Domestic  Allotment  Act  of  1935  (49  Stat.    163, 
as  amended;   16  U..S.  C.    sees  590a-590e,    590f, 

590g,    590h,    590i,    590j-590q  (1 958)),   on  a  particular 
tract  of  land  is  answered  by  determining  whether 
the  Department  has  administrative  jurisdiction  over 

the  tract.     If  the  tract  is  under  the  Department's 
administrative  jurisdiction,    the  Department  may 
perform  such  soil  and  moisture  operations  on  the 
tract,    even  though  the  benefits  of  such  operations 
accrue  in  whole  or  in  part  to  other  lands  not  under 
the  jurisdiction  of  the  Department.     Accordingly, 
the  Department  may  conduct  soil  and  moisture 
conservation  operations  on  lands  under   its  juris- 

diction where  the.  primary  benefits  from  such 
operations  accrue  to  lands  in  private  ownership  or 
to  federally  owned  improvements  which  are  under 
the  jurisdiction  of  other  Federal  agencies.     In 
addition,    the  Department  of  the  Interior  may  per- 

form soil  and  moisture  conservation  operations  on 
lands  not  under  the  jurisdiction  of  the  Department, 
provided  that  the  operations  have  as  their  primary 
purpose  the  protection  and  benefit  of  lands  which 
are  under  the  jurisdiction  of  the  Department. 

Soil  and  Moisture  Conservation  Profiram,    M-36677 
(Feb.    23,    1965)  72  I.D.    92 

Where  the  Bureau  of  Land  Management  has  re- 
quired a  State,  which  filed  a  swampland  selec- 

tion,  to  contest  a  Federal  oil  and  gas  lease  by 
establishing  evidence  at  a  hearing  aa  to  the 
character  of  the  land  at  the  date  of  the  Swamp 
Land  Act,  the  Department  is  not  limited  in  its 
consideration  of  the  State's  application  to  the 
sole  question  of  the  character  of  the  land  at 
the  date  of  the  Swamp  Land  Act,  but  may  also 
resolve  any  legal  issues  which  will  determine 
whether  title  should  be  approved  in  the  State. 

State  of  Louisiana  v.   State  Exploration  Company 
et  al-  .  A-30505  (May  12,    1966)       73  I.D.    148 

^m£lj^e£t_Le^gal_Subd^ivis^i£n_Rul£ 

While   the  Departmental  practice   Is   that   a 
quarter  quarter  section,    i.e.,    forty   acres, 
is   ordinarily   the  minimum  unit  of  land   for 
classification  and  disposal,    the  practice 
may  be  waived  by   the  Secretary   and  home- 

stead permitted   for  a  smaller  area,  where 
the  entryman   relied  upon   erroneous   informa- 

tion  furnished  by   a  State  Office   and  he 
exercised   reasonable   care   and  good   faith   in 
locating  his   boundaries. 

Francis   I.   Hunt.    8  IBLA  390   (Dec.    19,    1972) 

Where,    subsequent  to  survey,    lands  have  formed 
by  accretion  in  front  of  lots  which  are  part  of 
an  area  withdrawn  from  entry  under  the  public 
land  laws  and  placed  under  the  administrative 
jurisdiction  of  an  agency  of  the  Federal 
Government,  the  administering  agency  acquires 
jurisdiction  over  the  accreted  lands,   and  the 
lands  become  subject  to  the  same  restricted 
usage  as  the  lands  to  which  they  are  accreted. 

David  W.    Harper  et     al.  ,  A-3071  9  (May  1  5.    1967) 74  I.D.    141 

JURISDICTION  OVER 

The  question  whether  the  Department  of  the  Interior 
may  perform  soil  and  moisture  conservation  op- 

erations pursuant  to  the  Soil  Conservation  and 

The  Secretary  of  the  Interior  has  the  authority 
and  the  duty  to  determine  what  lands  are  pub- 

lic   lands    of    the    United    States,    including   the 
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authority  to  determine  navigability  of  a  lake 
to  ascertain  whether  title  to  the   land  under- 

lying the  lake  remains  in  the  United  States 
or  whether  title  passed  to  a  State  upon  its 
admission  into  the  Union. 

State  of  Montana, 11  IBLA  3   (May   17,    1973) 
80  X.D.    312 

LEASES  AND  PERMITS 

A  recommendation  by  the  Federal  Aviation 
Administration  advising  that   an  application 
for  an  airport   lease  be  rejected,  which   is 
based  on  reasonable   considerations  of  its 
effect   on   the  safety  of  other  airports   may 
be   followed  by  the  Department  acting  within 
its   discretionary   authority  over  the  issuance 
of  such  leases. 

The  owner  of  a  riparian  lot  does  not  own  public  land 
within  unsurveyed  islands  in  a  navigable  stream 
lying  between  the  riparian  lot  and  the  thread  of  the 
stream  which  were  in  existence  as  dry  fast  land 
when  the  State  was  admitted  into  the  Union. 

Generally,  meander  lines  are  not  to  be  treated  as 
boundaries,   and  when  the  United  States  conveys  a 
tract  of  land  which  is  shown  by  the  official  plat  of 

survey  to  border  on  a  navigable  river  the  pur- 
chaser takes  title  up  to  the  water  line,   but  if  facts 

and  circumstances  disclose  an  intention  to  limit 

the  grant  to  actual  traverse  lines  these  must  be 
treated  as  definite  boundaries,    and  it  does  not 
necessarily  follow  from  the  presence  of  meander 
lines  that  a  tract  of  land  borders  a  body  of  water 
that  a  patent  thereto  conveys  riparian  rights. 

Bernard  J.    and  Myrle  A.   Gaffney,    A-30327 
(Oct.    28,    1965) 

Nevada  Flyers,   10  IBLA  311    (Apr.    27,   1973) 

A  five-year  Lake  Mead  mineral  lease  is  subject  to  re- 
ject to  renewal  for  successive  five-year  terms  if  it 

is  a  lease  in  good  standing. 

Where  the  holder  of  a  Lake  Mead  mineral   lease  does  not 
mine  and  produce  minerals  within  the  time  required 
by  the  lease,    the  lease  is  not  in  good  standing  un- 

less  the  failure  to  do  so   is  occasioned  by  strikes, 
the  elements,   or  casualties  not   attributed   to  the 
holder. 

Apache  Pro  Company,   14  IBLA  75   (Dec.   10,   1973) 

The  leasing  of  lands  for  mineral  explora- 
tion and  development  within  the  Lake 

Mead  Recreation  Area  is  discretionary, 
and  where  an  applicant   for  a  mineral 
lease  has  not  shown  to  the  satisfaction 
of   the  authorized  officer  that   the  lands 

applied  for  are  likely  to  contain  deposits 
of  the  specified  mineral  which  can  be 
developed   in  paying  quantities,   the 
rejection  of  the  offer  will  be  affirmed. 

Apache  Pro  Company.   16  IBLA  281   (Aug.   5,   1974) 

The  rejection  of  an  oil  and  gas  lease  offer  for 

failure  to  comply  with  the  640-  acre  minimum 

limitation  because  nonnavigable  river  bed 

lands  adjacent  to  the  public  lands  applied  for 

were  available  for  lease  will  be  affirmed  where
 

the  appellant  does  not  show  that  the  river  b
ed 

lands  were  not  available  for  lease,  as  an 

offer  for  lease  under  the  Mineral  Leasing  Act
 

will  not  be  accepted  as  an  offer  for  the  river
 

bed  lands  unless  such  lands  have  been 

properly  described  and  rentals  submitted for  them. 

Charles  H.    Fingerhood,    A-30461   (Mar.    17,    1966) 

A  patent  of  lots  abutting  a  navigable   river  does 
not  pass  title  to  unsurveyed  islands  lying  be- 

tween the  lots  and  the  thread  of  the  river  which 
were  in  existence  when  the  State  was  admitted 
into  the  Union. 

Giles  R.   and  Juanita  Leonard,  A-30503 
(Mar.    23,    1966) 

It   is  premature  to  cancel  a  public  airport 
lease  for  failure  to  establish,  maintain 
and  use  the  site  as  a  public  airport  when 
the  lessee  was  given  no  clear  criteria 
sufficient   to  permit  compliance.     Under 
the  circumstances,   the  lessee  will  be 
granted  an  extension  of   time  to  develop 
additional   improvements  and  maintenance 
of  the  airport  in  accordance  with  Federal 
Aviation  Administration  requirements. 

Nevada  Flyers.   18  IBLA  165   (Dec.   24,   1974) 

Generally  meander  lines  are  not  to  be  treated  as 
boundaries,   and  when  the  United  States  conveys 
a  tract  of  land  which  is  shown  by  the  official 
plat  of  survey  to  border  on  a  navigable  river 
the  purchaser  takes  title  up  to  the  water  line, 
but  where  it  is  shown  tha*  the  meander  line 
shown  on  the  plat  did   not  approximate  the 
course  of  the  meandered  river  and  that  sub- 

stantial areas  of  land  remained  unsurveyed 
because  of  error  on  the  part  of  the  surveyor, 

the  purchaser  may  be  limited  in  his  con- 
veyance to  those  lands  lying  outside  the 

meander  line,    as  shown  on  the  official  plat 
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of  survey,  and  lands  lying  between  the  original 
meander  line  and  the  bank  of  the  river  may  be 

surveyed  as  public  lands  of  the  United  States. 

though  originally  a  slough  may  have  separated 
the  accretion  from  the  mainland  of  the  Govern- 

ment land. 

Burt  A.    Wackerli,    et  al. A-30S76  (Sept. 27,1966) 
7  3  1.  D.    280 

William  R.  Mills  et  al.  ,  A-30710  (Feb.    28,    1968) 

Where  an  oil  and  gas  lease  is  issued  for  an  un- 
surveyed  island  located  in  a  navigable  bayou  in 
Louisiana  and  the  island  is  subsequently  sur- 

veyed, the  boundaries  of  the  lease  extend  only 
to  the  line  of  mean  high  water  as  surveyed,   even 
though  the  United  States  may  own  the  island 
down  to  the  line  of  mean  low  water,  because 
the  Mineral  Leasing  Act  applies  only  to  public 

lands  and  the  term  "public  lands"  applies  only 
to  lands  adjacent  to  navigable  waters  which  lie 
above  the  line  of  mean  high  water;  consequently 
there  is  no  occasion  to  survey  the  area  be- 

tween the  high  and  low  water  marks  and  to 
delay  the  adjustment  of  the  acreage  of  the 
lands  in  the  lease  in  accordance  with  the 

Charles  J.   Babington.  A -306  53  (Jan.    24,    1967) 

Generally  meander  lines  are  not  to  be  treated  as 
boundaries,   and  when  the  United  States  conveys  a 
tract  of  land  which  is  shown  by  the  official  plat  of 
survey  to  border  on  a  navigable  river  the  patent- 

ee takes  title  up  to  the  water  line,   but  where  it  is 
shown  that  the  meander  line  shown  on  the  plat  did 
not  approximate  the  course  of  the  meandered 
river  and  that  substantial  areas  of  land  remained 

unsurveyed  because  of  error  on  the  part  of  the 

surveyor,   the  patentee  may  be  limited  in  his  con- 
veyance to  those  lands  lying  outside  the  meander 

line,   as  shown  on  the  official  plat  of  survey,   and 
lands  lying  between  the  original  meander  line  and 
the  bank  of  the  river  may  be  surveyed  as  public 
lands  of  the  United  States. 

William  P.  Surman  et  al, ,    A-31010  (Dec.    1,    1969) 

Where  an  island,  which  was  once  public  land 
owned  by  the  United  States  is  gradually  eroded 
away  in  its  entirety  by  the  force  of  the  river 
in  which  it  lay  and  then  fast  land  is  formed  on 
the  site  formerly  occupied  by  the  island  by  the 
process  of  accretion  to  a  bank  of  the  river 
which  is  privately   owned,   the  United  States 
can  not  assert  title  to  such  land  as  public  land. 

J.  M.   Jones  Lumber  Company  et  al.  ,  A-30761 

(Dec.   28,    1967)  ~74  I.  D.    417 

In  determining  whether  a  land  mass  should  be  con- 
sidered an  accretion  to  the  mainland  bordering 

a  navigable  river  or  as  islands  with  accretions 
thereto,  the  fact  that  aerial  photographs  re- 

veal that  in  the  past  at  times  of  high  water  there 
were  sloughs  and  channels  separating  the  land 
from  the  mainland  and  also  separating  portions 
of  the  land  mass  and  that  there  are  now  finger- 

like depressions  left  following  the  complete 
recession  of  waters  from  the  lands  which  are 
attached  to  the  mainland  completely  is  not 

sufficient  evidence  to  find  that  the  formation 

of  the  land  began  as  islands  rather  than  as 
accretion  belonging  to  the  mainland. 

The  portion  of  accreted  land  extending  from  in 

front  of  an  adjoining  landowner's  property  to 
and  in  front  of  land  owned  by  the  United  States 
within  the  lateral  side  boundaries  of  the  United 

States'  land  belongs  to  the  United  States  even 

In  determining  what   land  Is  conveyed  under 
patents  or  grants  of  public  land  bordering 
on  a  meandered  body  of  water,   the  general 
rule  Is  that   the  waterllne  Itself,  not  the 
meander  line,   constitutes  the  boundary 
except  where  there  is  fraud  or  gross  error 
shown  In  the  survey  of  the  lines  or  where 
the  facts  and  circumstances  disclose  an 
Intention  to  limit  a  grant  or  conveyance 
to  the  actual  traverse  lines. 

Utah  Power  and  Light  Company, 

(May  22,   1972) 
6  IBLA  79 

79  I.D.  397 

Title  to  accretion  to  federal  land  riparian  to  the 
navigable  waters  of  a  State  is  governed  by  federal 
law;  title  to  accretion  to  land  patented  by  the 
federal  government  riparian  to  the  navigable  waters 
of  a  State  is  governed  by  state  law. 

Forest  Oil  Corporation.  15  IBLA  33  (Feb.  28,  1974) 

Where  a  surveyed  lot  of  public  land  riparian  tc 
nonnavigable  body  of  water  Is  leased  for  oil 

and  gas  according  to  the  plat  of  survey,  the 
area  covered  by  the  original  lot  remains  in 
the  lease,  even  though  part  of  the  lot  is 
thereafter  covered  by  water,  so  long  as  the 
United  States  retains  title  to  the  riverbed. 

James  L.  Harden.  Carl  A.  Nllsen.  15  IBLA  187 
(Mar.  29,  1974) 

Grants  by  the  United  States  of  its  public  lands 
bounded  on  streams  or  other  waters,  navigable 
or  nonnavigable,  made  without  reservation  or 
restriction,  are  to  be  construed  as  to  their 
effect  according  to  the  law  of  the  state  in 
which  the  land  lies. 
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The  acceptance  by  a  State  of  other  lands  In  lieu 
of  lands  lying  within  the  meander  line  of  a 
nonnavlgable  lake  adjacent  to  the  granted 
upland  school  section,  was  a  relinquishment 
of  any  interest  in  the  adjacent  land  underlying 
the  lake  as  an  incident  to  the  grant  of  the 
school  section  and  precludes  assertion  of  a 
State  claim  to  such  lands. 

David  A.  Provlnse, 15  IBLA  387  (May  28, 
81  I.D.  300 

1974) 

SPECIAL  USE  PERMITS 

It  is  proper  to  grant  a  special  land  use  permit  on 
terms  designed  to  protect  the  public  interest  for 
short-term  private  residential  use  of  public  land 
which  has  been  classified  as  suitable  for  recreatior 

and  public  purposes  and  which  the  Department  plans 
to  develop  for  public  recreational  uses. 

Jessie  D.    Blue  and  Phillip  D.    Blue,    A-30050 
(Nov.    30,    1965) 

A  special  land-use  permit  may  be  canceled  for 
any  breach  of  a  condition  thereof,  or,  even  in 
the  absence  of  the  breach  of  any  condition,  it 

may  be  canceled,  upon  notice,   if  it  is  deter- 
mined that  the  lands  should  be  devoted  to  another 

use,  but  such  permit  should  not  be  canceled  on 
the  basis  solely  of  a  breach  of  a  condition  that 
the  land  be  used  within  a  specified  time  if  the 
consequences  of  the  breach  are  immaterial  to 
the  United  States  or  to  any  third  party,  and  the 

only  party  to  suffer  is  the  permittee  who  com- 
mitted the  breach. 

wnere  it  appears  that  a  special  land-use  permit 
was  canceled  for  the  reasons  that  the  permittee 
had  been  unable  to  exercise  his  privileges  under 
the  permit  and  that  the  continuance  of  the  per- 

mit would  subject  the  permittee  to  the  purpose- 
less expenditure  oi  additional  money,   but  the 

permittee  is  willing  to  continue  that  expenditure, 
the  case  will  be  remedied  to  the  Bureau  of  Land 

Management  for  a  determination'of  the  public 
interest  involved  in  cancellation  of  the  permit. 

F.    Lowell  Ruby,   A-30623  (Jan.    18,    1967) 

"lawfully  in  existence"  within  the  meaning  of 
section  131(e)  of  the  Highway  Beautification 
Act  of  1965  prescribing  that  nonconforming 
signs  need  not  be  removed  until  a  specified time. 

Applications  for  special  land  use  permits  to  main- 
tain signs  which  had  mistakenly  been  erected 

in  trespass  on  Federal  public  lands  within  90 
feet  of  a  Federal-aid  primary  highway  are  prop- 

erly rejected  where  the  signs  are  not  in  the 
categories  of  signs  permitted  by  the  Highway 
Beautification  Act  of  1965  along  the  Interstate 
and  primary  highway  systems. 

Snarr  Advertising,   Inc.  ,   A-30972  (Apr.    18,    1969) 

A  request  for  renewal  of  a  special  use  permit  to 
occupy  public  land  for  the  purpose  of  drilling  an 
irrigation  well  is  properly  denied  where  the 
granting  of  such  a  request  is  dependent  upon  a 
showing  of  actual  drilling  during  the  life  of  the 
permit,   coupled  with  a  firm  commitment  to  have 
the  well  completed  without  delay  or,   in  the  ab- 

sence of  any  drilling,   a  showing  that  unforesee- 
able difficulties  were  encountered,   coupled  with 

a  firm  commitment  to  have  a  well  completed 
without  delay,   and  where  the  only  reason  given 
for  failure  to  drill  a  well  is  the  failure  of  the 
permittee's  husband,   on  whom  she  relied  to 
perform  the  drilling,   to  qualify  for  a  well  drill- 

er's license  and  the  only  evidence  of  a  commit- 
ment to  have  a  well  completed  is  the  permittee's 

belief  that  her  husband  is  qualified  to  drill  a  well. 

Margaret  G.  Qualman,   A-31100(Feb.    3,    1970) 

It  is  proper  to  reject  an  application  for  a  special 
land  use  permit  on  a  tract  of  land  which  the  state 
office  intends  to  use  in  an  exchange  if  the  use  of 
the  land  for  a  business  under  the  permit  would 
make  it  more  difficult  to  consummate  an  ex  - change. 

Where  an  application  for  a  tract  of  land  would  be  re- 
jected either  under  the  Small  Tract  Act  or  for  a 

special  land  use  permit,   it  is  notnecessary  to 
to  determine  under  which  procedure  the  land 
should  be  disposed  of  when  it  is  decided  that  the 

special  land  use  permit  actually  filed  was  proper- 
ly rejected. 

Claude  W.   Bowlln.   1   IBLA  32    (Sept.    25,   1970) 

The  terms  "lawful"  and  "lawfully"  usually  apply  to 
an  activity  or  condition  authorized  by  law,  or 

not  contrary  to,   or  forbidden  by  the  law;  there- 
fore, as  use  of  Federal  public  lands  prior  to 

issuance  of  a  special  land  use  permit  is  prohib- 
ited by  Departmental  regulations,   advertising 

signs  erected  and  maintained  in  trespass  along 
a  primary  highway  cannot  be  considered  to  be 

An  application  for  the  renewal  of  a  special  land-use 
permit  is  properly  rejected  where  it  is  deter- 

mined that  it  is  not  in  the  public  interest  to  con- 
tinue private  occupancy  of  land  which  possesses 

recreational  ar.d  scenic  values,    as  further  private 
occupancy  would  be  inconsistent  with  the  recently 
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declared  policy  of  the  Congress  with  respect  to 
this  land  and  with  the  Bureau  of  Land  Manage- 

ment's objectives  and  programs  for  the  public  use 
of  the  land. 

Allen  M.    and  Margery   D.    Boyden,    2   IBLA  128 
TApT.    7,    1971) 

When  during   the  pendency  of  an  appeal   from  the 

rejection  of  a  special   land-use  permit  appli- 
cation,  a  regulation   is   promulgated  which  pro- hibits  the   Issuance  of   the  desired   permit,    it 

is  proper   to  deny  the  application. 

Desert  Outdoor  Advertising,    Inc.  ,    2  IBLA  344 

(June  14,    1971) 

A  special  land  use  permit  will
  not  be  granted 

where  other  provisions  of  any  existing  law 

authorize  the  desired  use;  therefore,
  it  is 

proper  to  reject  an  application 
 for  a  special 

land  use  permit  to  accommodate  an 
 access  road 

to  a  mining  claim  where  the  road 
 is  authorized 

by  existing  law. 

Alfred  E.  Koenig.  4  IBLA  18  (Oct.  26, 

1971) 

78  I.D. 
305 

An  application  for  a  special  land  use  permit  is 

properly  rejected  where  the  question  of  owner- 
ship of  the  land  on  which  the  appellant  wishes 

to  stockpile  material  has  not  been  finally  re- 
solved . 

detriment  to  the  public  interest,    the  reports  will 
be  made  available  to  the  mining  claimants. 

Herbert  H.   Blakemore  et  al.  ,  A-30253 
(June  22,    1965)  72  I.D.   248 

Where  the  request  of  an  appellant  for  a  copy  of  the 
record  is  not  answered  by  inadvertence  but  the 
appellant  makes  no  attempt  to  inspect  the  record 
in  accordance  with  Departmental  procedure,    asks 
for  no  extension  of  time  within  which  to  file  a 

statement  of  reasons  for  the  appeal  on  the  ground 
that  the  record  has  not  been  made  available  to  him. 

and  his  attorney  has  been  fully  apprised  in  a  De- 
partmental decision  in  which  he  was  counsel  of  a 

document  in  the  record  which  he  desires  to  have 
copies  of,    the  failure  to  respond  to  his  request  for 
copies  of  the  record  is  not  prejudicial. 

W.    H.    Bird  et  al.  ,    A -30072  (July  26, 

1965) 

72  I.  D.    287 

Although  reports  by  Departmental  personnel  on 
their  examinations  on  mining  claims  are 
generally  considered  as  confidential  intra - 
departmentdl  communications  which  are  not 
to  be  made  available  to  mining  claimants, 
disclosure  of  the  factual  information  in  such 
reports  will  be  permitted. 

Shell  Oil  Company,    D.A.    Shale, 

Inc.  ,   A -30804  (June   12,    1967) 
74  I.D.  161 

Issuance  of  a  special  use  permit  is  clearly  dis- 
cretionary,, and  the  Bureau  of  Land  Management 

may  reject  an  application  for  such  permit  if  the 
Bureau's  studies  of  the  area  show  that  the  use 
for  which  the  application  is  made  is  inconsistent 

with  the  Bureau's  objectives  and  programs  for  pub- 
lic use  of  the  land. 

Wyoming  Highway  Department, 
1974) 

14   IBLA  258   (Jan.    28, 

Where  a  person  desiring  to  inspect  Departmental 
records  does  not  follow  the  procedure  set  up 

in  the  applicable  regulation,    he  cannot  later 
complain  that  he  has  been  denied  access  to  them. 

C.  V.Armstrong  et  al.  ,    A- 30889  (Feb.    28.    1968) 

Robert  Kamon  et  al.,    A- 30732  (Sept.    13,    1968) 

PUBLIC  RECORDS 

(See  also  Administrative  Procedure: 
Public   Information;   Confidential 
Information) 

Identifiable  records  under  the  Johnson-O'Malley  Act 
of  April  16,    1934,   48  Stat.   596,  as  amended,   25 
U.  S.  C.    sees.   452  et  seq. ,  accumulated  in 
Bureau  of  Indian  Affairs  offices,   including  but  not 
limited  to  contracts,   programs,   proposals,   and 
budgets,  shall  be  made  available  to  any  person 
who  requests  them,   pursuant  to,   and  subject  to 
such  restrictions  as  are  contained  in,   the  provi- 

sions of  the  Freedom  of  Information  Act  of  1967, 
43  CFR  2.2,   and  15  BIAM  ch.    6. 

Reports  of  examinations  of  mining  claims  by  Govern- 
ment examiners  are  generally  considered  as  con- 

fidential intra -departmental  communications  and 
will  not  be  made  available  to  mining  claimants; 
however,    in  an  exceptional  case  where  the  Govern- 

ment flooded  the  land  in  a  claim  before  initiation 
of  a  contest  challenging  the  mineral  character  of 
the  flooded  land  and  there  appears  no  obvious 

Availability  to  the  Public  of  Johnson-O'Malley  Act 
Records,   M-36808  (June  18,    1970) 
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Erroneous  advice  given  by  employees  of  the  Bureau 
of  Land  Management  through  Incorrect  notations 
on  the  historical  index  or  by  a  public  notice 
as  to  availability  of  land  cannot  confer  a 

right  not  authorized  by  law. 

Hlko  Bell  Mining  &  Oil  Company, 
(May  9,  1972) 

6  IBLA  8 

A  homestead  application  must  be  rejected 
when  filed  at  a  time  when  the  Master  Title 
Plat  in  the  local  Bureau  of  Land  Management 
office  shows  prima  facie  that  the  lands  are 
embraced  in  a  state  selection  application 
and  the  serial  register  sheet,  referred  to 
on  the  plat,  shows  that  tentative  approval 
has  been  given  to  the  state  selection  for 
those  lands. 

State  of  Alaaka,  Kenneth  D.  Makepeace, 
6  IBLA  58  (May  22,  1972)    79  I.D.  391 

Interrogatories  presented  by  an  appellant  will 
not  be  honored  where  the  information  requested 
is  available  to  the  general  public  from 
Departmental  records  in  accordance  with  the 
Public  Information  Act,  5  U.S.C.  §  552  (1970), 
and  procedures  in  43  CFR  Part  2. 

Starling  BrokerSj  et  al. IBLA  237  (June  26,  1972) 

Notice  on  public  land  status  records  in 
the  local  Bureau  of  Land  Management 
office  of  the  issuance  of  a  preliminary 
permit  by  the  Federal  Power  Commission, 

and  the  filing  of  the  application  for 
the  permit  and  the  application  for  a 
license  with  the  Commission,  is  not 
essential  to  segregate  the  lands  from 
location  under  the  mining  laws. 

Foster  Mining  and  Engineering  Company.  7  IBLA  299 
(Sept.  22,  1972)  79  I.D.  599 

The  requirements  of  A3  CFR  2351.2(b)  are  manda- 
tory and  all  applications  seeking  withdrawals 

of  land  must  contain  the  information  requested 
before  such  applications  may  be  granted; 

applications  which  are  incomplete  are  never- 
theless properly  noted  on  public  records. 

The  notation  on  public  records  of  a  request  for 

withdrawal,  even  though  the  request  is  in- 
complete on  its  face,  has  a  segregative  effect 

on  land  included  in  a  mining  location  already 
made  and  on  which  there  are  ongoing  operations 
looking  toward  the  establishment  of 
a  discovery  of  a  valuable  mineral  deposit, 
since  such  a  request  is  an  application  within 
the  ambit  of  43  CFR  2091.1.  However,  such 
segregation  does  not  preclude  the  taking  of 
samples  of  existing  exposures  in  order  to 
demonstrate  validity  of  the  claim. 

united  States  v.  Harlan  H.  Foresyth,  15  IBLA  43 
(Feb.  28,  1974) 

GENERALLY 

Where  a  public  sale  is  ordered  to  be  held  under 
existing  regulations  but  long  before  the  date  of  the 
sale  the  regulations  are  completely  revised  in 
material  respects  but  the  sale  is  conducted  prin- 

cipally in  accordance  with  the  previous   regulations 
but  in  part  pursuant  to  the  new  regulations  and 
participants  are  advised  in  accordance  with  both, 
resulting  in  mixed  compliance,    the  sale  will  be 
vacated  and  a  new  sale  ordered. 

Lee  Pennington,    A-30455  (Dec.    6,    1965) 

A  public  sale  will  be  canceled  where  it  appears  that 
the  lands  were  offered  for  sale  at  an  erroneously 
appraised  price  and  the  bid  of  the  successful 
purchaser  was  lower  than  the  fair  market  value 
of  the  lands  at  the  date  of  the  sale. 

United  States  v.    Philip  T.    Carigan  et  al. 
Arizona  Contest  012473  (Apr.    12,    1966) 

A  protest  by  a  public  sale  applicant  that  he  has 
not  been  reimbursed  for  his  publication  costs 
for  the  first  sale,  which  is  vacated  and  a  sec- 

ond sale  held,   is  premature  when  made  before 
a  purchaser  has  been  declared  at  the  second 
sale,  because  it  is  the  purchaser  who  must 
make  the  reimbursement  to  the  applicant 
according  to  Departmental  regulations. 

A.   Douglas  Grover,  A-30521  (Supp. ) 

(May  19,   1966) 

A  protest  made  by  a  public  sale  applicant  against 
the  classification  of  the  applied  for  land  for  in- 

demnity school-land  selection  will  be  dismissed, 
even  though  the  public  sale  application  was  filed 
first,   where  it  is  determined  that  the  land  is  more 
suitable  for  indemnity  selection,    pursuant  to  a 

petition-application  subsequently  filed  by  the  State 
of  California,   because  disposal  of  the  land  to  the 
State  would  assure  the  achievement  of  the  maximum 
uses  of  the  land  consistent  with  State  and  Federal 

programs  for  land  management. 

Julian  Lindsay,    State  of  California,    Sacramento 
063368,  079131   (Aug.   4,    1966) 

Where  the  Bureau  of  Land  Management  cancels  a 
public  sale  of  land  and  remands  the  case  for  a 
determination  as  to  whether  a  new  sale  should  be 

ordered  after  finding  that  one  of  two  preference- 
right  applicants  was  given  preferential  treatment 
by  the  land  office,  and  where,   thereafter,   the 
allegedly  injured  applicant  withdraws  his  applica- 

tion,  the  Bureau's  decision  will  be  vacated,   and 
the  original  award  of  the  land  will  be  reinstated. 

Edwin  N.   Woodbury    Herbert  J.   and  Margrita  F. 
Klassen,   A-31153  (Mar.    3,    1970) 
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The  consummation  of  a  public  sale  at  which  a  con- 
tiguous landowner  offered  three  times  the  ap- 
praised value  of  the  land,  which  offer  was  lower 

than  the  high  bid  at  the  sale,   will  depend  upon 

whether  the  contiguous  land  owner's  bid  is  equal 
to  the  fair  market  value  of  the  land  on  the  date 
of  sale. 

Harold  Wright,   B.   H.   Mllner,    1  IBLA  285 
(Feb.    22,    1971) 

It  la  proper   to   cancel  a  scheduled  public  sale 
and   to   reject    the  petition-application   for 
classification  where   it   is  determined   that 
Inclusion  of   the   land  within  a  national 
forest  is  in  the  public  interest. 

An  individual  who   files  a  petition-application 
to  buy  an  isolated   tract  of   land  acquires   no 
vested   interest   in   the   land  by  such   filing, 
and   the  Secretary  of   the   Interior  may 
exercise  his   discretion  as   to  whether  to 

•ell   the   land  at   any   time  prior   to  issu- 
ance of  a  patent. 

J.   D.    Carter,    3  IBLA  44      (July  23,    1971) 

GENERALLY  — Continued 

the  bidders  wuc  not  notified  of  the  require- 
ment to  compensate  persons  who  had  erected 

improvements  on  the  land,  the  sale  will  be 
vacated. 

Mrs.  Hazel  Ingersoll  Hall,  4  IBLA  177  (Dec.  23, 

wm      When  no  bids  are  received  at  a  public  sale,  the  sale 

must  be  properly  closed  and  one  who  claims  to  be 
a  preference  right  applicant  cannot  claim  any  right 

to  the  land,  as  no  rights  vest  until  the  issuance 
of  a  patent. 

Until  patent  issues,  the  authorized  officer  may, 
under  43  CFR  2711.6,  at  any  time  determine  that 
the  sale  should  not  be  held,  that  the  lands  should 

not  be  sold,  or  that  any  and  all  bids  should  be 

rejected. 

George  Rodda,  Jr. ,  13  IBLA  114  (Sept.  25,  1973) 

The  filing  of  a  certificate  of  the  local  recorder 
showing  fee  title  of  contiguous  lands  in  A,  and  the 
filing  of  a  contract  for  the  sale  of  the  lands  from 
A  to  B,  do  not  meet  the  criteria  of  43  CFR  2711.4 

(b)(2)  for  proof  of  ownership  in  B 

Lai>d  which   is  mineral   in  character   is  not 
subject   to  public  sale. 

Land  which  is   included   in  mining  claims   is   not 

available    for  sale   under   43  U.S.C.    11171   (1
964) 

prior  to   a  determination  of    the   invalidit
y   of 

the  claims   in  appropriate   administrative 
  pro- 

ceedings,  and  such  proceedings  will   not  be 

instituted  where   any   advantage    to   the   pub
lic 

interest   that  would  be  derived    from   eje
cting 

the  public  sale   is   too  slight    to  warrant   
 the 

expense  and   time   required   to  contest   t
he 

claims . 

An  applicant   for  a  public  sale,  having  no 

claim  or  interest   in   the   land  which  he  has 

applied   for  and  no  statutory   right    to  obtain 

an   interest  which  would   enable  him    to   contest 

the   right   claimed  by  another   in    the  same 

land,   has  no  basis   upon  which    to   demand    that 

the  Bureau  of   Land  Management   contest    the 

claim  of   another   in  order   to  determine  whethe
r 

the  land  is   available   for   sale   under   the 
Isolated  Tract  Law. 

Richard  W.  Van  Dyke.  M^orie  Van  Dyke, 
3  IBLA  222      (Sept.    8,    1971) 

Where  a  public  sale  application  is
  rejected  on 

the  basis  that  the  land  has  been  c
onveyed  out 

of  federal  ownership,  and  it  is  
found  that  the 

land  is  public  land,  the  applica
tion  will  be 

remanded  for  further  appropriate 
 consideration. 

B„B»r  L.  Morehart,  4  IBLA  1  (Oct.  26,  1971) 

78  I.D.  307 

Where  review  of  an  appeal  as  to  the  award  of 

the  land  offered  at  public  sale  reveals  
that 

A  title  opinion  by  a  duly  qualified  attorney  certify- 
ing under  43  CFR  2711.4(b)(2)  that  the  vendee  under 

a  land  sales  contract  holds  the  beneficial  owner- 
ship of  the  land  in  fee  simple  may  not  be  accepted 

when  first  proferred  on  appeal  aa  timely  submitted 

to  show  ownership  of  the  "whole  title  in  fee"  of 
contiguous  lands  in  order  to  establish  a  preference 
right  to  purchase  land  under  the  Public  Lands  Sale 

Act,  as  amended,  43  U.S.C.  f  1171  (1970).   The  regu- 
lation requires  that  proof  must  be  filed  within  the 

time  allowed  by  the  authorized  officer,  or  within 
any  extensions  granted  by  him. 

Robert  A.  Davidson,  13  IBLA  368  (Nov.  20,  1973) 

Where  review  of  an  appeal  as  to  the  award  of  land  offered 

at  public  sale  reveals  that  the  bidders  were  not  noti- 
fied of  the  requirement  to  compensate  persons  who 

erected  improvements  on  the  land,  the  sale  may  be  va- 
cated. 

Riverside  Livestock  Company,  15  IBLA  170  (Mar.  27,  1974) 

Where  a  preference  right  for  a  public  sale  pur- 
suant to  the  Act  of  September  26,  1968,  43 

U.S.C.  §5  1431-35  (1970),  is  asserted  by  one 
who,  upon  submission  of  proof  of  ownership  of 

contiguous  lands,  Is  revealed  to  have  bid  at 
the  sale  and  asserted  the  preference  right 
with  the  permission  of  the  owners  of  the 
whole  title  in  fee  simple  of  such  contiguous 
lands,  such  showing  is  Inadequate  to  establish 
a  valid  preference  right  in  the  applicant. 

Dudley  S.  Long,  et  al. ,  .16  IBLA  18  (June  18,  1974) 
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A  public  sale  application  filed  pursuant  to  the 
Unintentional  Trespass  Act  of  September  26, 

1968,  43  U.S.C.  §5  1431-1435  (1970),  embracing 
lands  which  the  records  show  to  be  withdrawn 

by  Executive  Order  No.  5327  of  April  15,  1930, 
Is  properly  rejected. 

exercise  his  discretion  as  to  whether  to 

•ell  the  land  at  any  time  prior  to  Issu- 
ance of  a  patent. 

J.  D.  Carter,  3  IBLA  44   (July  23,  1971) 

John  W.  Savage.  16  IBLA  53  (June  24,  1974) 

APPLICANTS 

A  protest  by  a  public  sale  applicant  that  he  has 
not  been  reimbursed  for  his  publication  costs 

for  the  first  sale,  which  is  vacated  and  a  sec- 
ond sale  held,  is  premature  when  made  before 

a  purchaser  has  been  declared  at  the  second 
sale,  because  it  is  the  purchaser  who  must 
make  the  reimbursement  to  the  applicant 
according  to  Departmental  regulations. 

A.   Douglas  Grover,  A-30521  (Supp.  ) 
(May  19,    1966) 

APPLICATIONS 

A  public  sale  application  is  properly  rejected  when  the 
land  applied  for  is  planned  for  inclusion  within 
a  national  forest  and  is  chiefly  valuable  for  timber, 
water,    and  forage  production. 

Raymond  D.    and  Beverly  M.    Sloan,    A-30032 
(Jan.    14,    1965) 

Where  a  public   sale  application   Is   rejected   on 
the   basis   that   the    land   has   been  conveyed  out 
of  federal  ownership,    and    It    Is   found   that   the 
land   Is   public   land,    the   application  will   be 
remanded   for   further   appropriate   consideration. 

Roger  L.   Morehart.    4   IBLA  1    (Oct.    26,    1971) 
78  I.D.    307 

An  application   filed   pursuant   to   the  Act   of September    26,    1968    (82   Stat.    870,    43  U.S   C 
§§   1431-1435.(1970)),    for  public   sale  of land   included    in  a  power   site   reserve   is 
properly   rejected    as    the  land   affected 
by   the  withdrawal   is   not   subject   to 
appropriation  or  disposal  until    the  with- 

drawal  is   revoked   and   the   land   restored to  entry. 

Rowe  M.    Bolton.    5   IBLA   226    (Mar.    22,    1972) 

An  application   filed  pursuant   to  the  Act 
of  September  26,    1968,   82   Stat.   870,   43 
U.S.C.  if  1431-1435    (1970),    for  public 
sale  of  land  Included  in  ,a  power  site 
reserve   is  properly   rejected  as   the  land 
affected  by  the  withdrawal  is  not  subject 
to  appropriation  or  disposal  until  the 
withdrawal  is   revoked  and   the   land  re- 

stored to  entry. 

John  C.  Amonson.  8  IBLA  346  (Dec.  11,  1972) 

Where  a  regulation  requires  that  lands  applied  for 
must  be  officially  surveyed,   a  petition-applica- 

tion requesting  that  certain  lands  be  offered  for 
public  sale  pursuant  to  Rev.   Stat.    sec.    2455, 
as  amended,   is  properly  rejected  where  the 
lands  applied  for  are  not  officially  surveyed. 

George  E.   and  Grace  C.    McLaren,  A-30756 
(July  27,    1967) 

Land  Included   in  a  power  site  classification 
which  has  been  withdrawn   from  entry  under 
some  or  all  of  the  public   land  laws   remains 
so  withdrawn  until   the  revocation  or  mod- 

ification of   the  withdrawal  order;    therefore, 
public  sale  applicationa   filed  for  the  land 
covered  by  the  classification  must  be  rejected, 
and  It  is   impermissible  under  43  CFR  2091-1 

to  hold  the  application  in  suspense  until   the 
land  may  become  available. 

An  application  to  purchase  public  land  under  the 
Omitted  Lands  Act  of  May  31,    1962,   P.    L.   87- 
469,   76  Stat.   89,   is  properly  rejected  when  the 
land  has  not  been  offered  for  public  sale. 

Jay  Q.   and  Jewell  Wadsworth,    2  IBLA  229 

(Apr.   30,    1971) 

An  Individual  who   files   a  petition-application 
to  buy  an  Isolated   tract   of   land  acquires  no 
vested  Interest   In   the   land  by  such   filing, 
and  the  Secretary  of   the   Interior  may 

S  &  S  Land  &  Cattle  Co.,   10   IBLA  40   (Feb.   26,    1973) 

An. application  to  purchase  land  filed  pursuant  to 
the  Unintentional  Trespass  Act  of  September  26, 
1968,  is  properly  rejected  when  the  application 
is  made  after  the  expiration  date  of  the  Act. 

Where   the   Congress  has  enacted  a  statute  adding 
a  specific  tract  of  public  land  to  a  national 
forest,   an  application   for  the  sale  of  such  land 
Is  properly  rejected,   and  the   fact   that   the 
application  was  pending  when  the   legislation 
was  enacted  has  no  bearing  on  the  disposition 
of  the  case. 

John  C.   Mills.    12   IBLA  390    (Aug.    24,    1973) 
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applications  —Continued 

PUBLIC  SALES— Continued 

AWARD  OF  LANDS  — Continued 

Land  included  in  a  power  site  classification 
which  has  been  withdrawn  from  entry  under  some 
or  all  of  the  public  land  laws  remains  so 
withdrawn  until  the  revocation  or  modifica- 

tion of  the  withdrawal  order;  therefore  public 
sale  applications  filed  for  the  lands  covered 
by  the  classification  must  be  rejected,  and  it 
is  impermissible  under  43  CFR  2091.1  to  hold 
the  application  in  suspense  until  the  land 
may  become  available. 

Juan  N.  Menchaca.  14  IBLA  212  (Jan.  22,  1974) 

APPRAISALS 

When  no  valid  reason  has  been  shown  why  a  public 
sale  should  not  be  consummated  when  the  land 

is  appraised  at  a  much  higher  value  than  had 

been  appraised  by  the  Bureau  of  Land  Manage- 
ment several  years  earlier  upon  vacating  a 

first  public  sale,   a  request  that  the  second  sale 
be  vacated  and  the  sale  made  at  the  earlier 

lower  appraised  value  must  be  rejected. 

A.   Douglas  Grover 

(May  19.   1966) 

A-30521  (Supp. ) 

sale,  because  it  is  the  purchaser  who  must 
make  the  reimbursement  to  the  applicant 
according  to  Departmental  regulations. 

A.   Douglas  Grover,  A-30521   (Supp.  ) 
(May  19,    1966) 

Where  two  separate  tracts  of  land  are  offered  at 

public  sale  and  two  applicants  assert    prefer- 
ence rights  to  purchase  the  lands,   one  showing 

ownership  of  land  contiguous  to  both  tracts  and 
the  other  showing  ownership  of  land  contiguous 
to  only  one  of  the  tracts,  the  principles  govern- 

ing the  awarding  of  lands  offered  at  public  sale 
between  competing  preference- right  claimants 
are  applicable  only  in  determining  the  disposi- 

tion of  the  tract  to  which  both  applicants  asserts 
a  preference  right. 

Where  a  land  office  awards  a  tract  of  land  offered 

at  public  sale  to  one  of  two  competing  prefer- 
ence-right claimants,  and  the  award  may  have 

been  made  on  a  mistaken  assumption  as  to  the 
controlling  factors,  the  case  will  be  remanded 
to  the  land  office  for  a  determination  of  the 

proper  disposition  of  the  land  in  accordance 
with  the  controlling  principles  set  forth  in  the 

Department's  regulations. 

A  public  sale  will  be   canceled  under  43  CFR 
2711.6  where   it   is  not  clearly  established 
that   the  high  bid    (or  appraisal)    reflects 
the   fair  market  value   of   the   land  on   the 
date  of   the   sale,    or  where,    at   any   time  up 
to  the   issuance   of    the-  patent,    it  appears 
that   the   fair  market   value   of    the   land  and 
the  high  bid  may  be   grossly  disparate. 

Mrs.   Hazel   InRersoll  Hall.    4   IBLA  177   (Dec.    23 1971) 

A  public   sale  may  be  canceled  under  43  CFR  2711.6 
where  it   is  not  clearly  established  that   the 
high  bid   (or  appraisal)   reflects  the  fair  mar- 

ket value  of  the  land  on  the  date  of   the  sale, 
or  where,   at  any  time  up   to  the  issuance  of 
patent,    it  appears   that   the   fair  market  value 
of  the  land  and  the  high  bid  may  be  grossly 
disparate. 

Riverside  Livestock  Company.    15   IBLA  170 
(Mar.    27,    1974) 

AWARD  OF  LANDS 

A  protest  by  a  public  sale  applicant  that  he  has 
not  been  reimbursed  for  his  publication  costs 

for  the  first  sale,  which  is  vacated  and  a  sec- 
ond sale  held,   is  premature  when  made  before 

a  purchaser  has  been  declared  at  the  second 

Bountiful  Livestock  Company,  Arthur  J.    Barker, 
A-30878  (Feb.    21,    1968) 

Where  two  qualified  applicants  assert  a  preference 
right  to  a  tract  of  land  offered  at  public  sale  consist- 

ing of  several  subdivisions,  the  land  is  to  be  divided 
between  them  equitably  unless  the  pertinent  consid- 

erations dictate  thatallof  the  tractbe  given  to  one; 

and  where  each  applicant  will  use  the  landforgraz- 
ing,  the  fact  that  one  has  held  use  of  it  for  a  long  time 
as  part  of  a  large  operation  does  not  justify  giving 

him  all  of  the  tract. 
David  Peter  Burns,    Pilot  Peak  Land  and  Livestock 
Company,    Inc.,    A-30957  (Jan.    16.    1969) 

Where  three  qualified  applicant  aoseri  preference 
rights  to  a  tract  of  land  consisting  of  several 
subdivisions,  which  is  offered  at  public  sale, 
and  where  an  award  of  a  portion  of  the  land  is 
made  to  one  of  the  applicants  to  the  satisfaction 

of  all,  the  remaining  land  is  to  be  divided  be- 
tween the  other  two  applicants  equitably  unless 

the  pertinent  considerations  dictate  that  all  of 
such  land  be  awarded  to  one;  the  fact  that  one 
of  the  applicants  has  used  the  entire  tract  for 
many  years  as  his  private  grazing  allotment 
does  not  of  itself  justify  giving  him  all  of  the 
tract  and  such  an  award  will  be  set  aside,  but 
this  fact,  when  considered  with  other  factors 
of  historical  use,   land  patterns,   etc. ,  may 
dictate  that  a  greater  share  of  the  tract  be 
awarded  to  him  than  to  the  other  applicant. 

May  K.   Schwabacher  et  al. ,  A-31026 
(June  6,   1969) 
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AWARD  OF  LANDS  — Continued CANCELLATION  — Continued 
A  public   sale  will   be   canceled   under  43  CFR 

2711.6  where   It   Is  not   clearly  established 
that    the   high  bid    (or  appraisal)    reflects 
the    fair  market  value   of    the    land  on    the 
date   of   the   sale,    or  where,    at   any   time   up 
to   the    issuance   of    the   patent,    it   appears 
that   the    fair  market   value   of    the    land   and 
the  high  bid  may  be   grossly   disparate. 

stand  and  permitting  the  color  of  title  applicant 

to  submit  a  preference-right  claim  after  the 
period  authorized  for  doing  so  has  expired. 

William  D.   Coleman,  A-30755  (July  13,   1967) 

Mrs.   Hazel   Ingcrsoll  Hall,   4  IBLA  177    (Dec.    23, 
1977) 

A  public  sale  may  be  canceled  under  43  CFR  2711.6 
where  it   is  not   clearly  established   that   the 
high  bid   (or  appraisal)    reflects  the  fair  mar- 

ket  value   of   the   land   on   the   date  of   the   sale, 
or  where,    at   any  time  up  to  the   issuance  of 
patent,    it  appears   that   the  fair  market  value 
of  the  land  and  the  high  bid  may  be  grossly 
disparate. 

Riverside  Livestock  Company.    15   IBLA  170 
(Mar.    27,    1974) 

Although  land  sold  at  public  sale  is  patented  without 
first  requiring  the  purchaser  to  compensate  the 
holder  of  a  grazing  lease  on  the  land  for  grazing 
improvements  on  the  land,    as  required  by  a 
Departmental  regulation,   the  Department  cannot 
cancel  the  sale  and  the  patent  since  issuance  of 
the  patent  deprives  the  Department  of  all  juris- 

diction over  the  land;  the  omission  of  the  De- 
partment to  comply  with  the  regulation  also 

does  not  furnish  adequate  grounds  for  recom- 
mending to  the  Attorney  General  the  institution 

of  a  suit  to  cancel  the  patent. 

John  W.    Purvis,   A- 30968    (Feb.    7,    1969) 

CANCELLATION 

Where  a  public  sale  is  ordered  to  be  held  under 
existing  regulations  but  long  before  the  date  of 
the  sale  the   regulations  are  completely  revised 
in  material  respects  but  the  sale  is  conducted 
principally  in  accordance  with  the  previous 
regulations  but  in  part  pursuant  to  the  new  regula- 

tions and  participants  are  advised  in  accordance 
with  both,    resulting  in  mixed  compliance,    the 
sale  will  be  vacated  and  a  new  sale  ordered. 

Lee  Pennington,    A-30455  (Dec.    6,    1965) 

When  no  valid  reason  has  been  shown  why  a  public 
sale  should  not  be  consummated  when  the  land 

is  appraised  at  a  much  higher  value  than  had 

been  appraised  by  the  Bureau  of  Land  Manage- 
ment several  years  earlier  upon  vacating  a 

first  public  sale,  a  request  that  the  second  sale 
be  vacated  and  the  sale  made  at  the  earlier 
lower  appraised  value  must  be  rejected. 

A.    Douglas  Grover,   A-30521  (Supp.  ) 
(May  19,    1966) 

Where  a  class  1  color  of  title  application  was 
filed  prior  to  a  public  sale  of  the  land  applied 

for  and  the  application  was  subsequently  re- 
jected but  the  applicant  had  failed,   as  an  ad- 
joining landowner,   to  file  a  preference  right 

claim  for  the  land  within  the  time  authorized 
in  connection  with  the  public  sale,   the  sale  will 
be  canceled  and  a  new  sale  authorized  at  which 

adjoining  landowners  may  assert  their  prefer- 
ence right  instead  of  allowing  the  sale  to 

It   is  proper   to  cancel   a  scheduled  public  sale 
and   to  reject    the   petition-application   for 
classification  where   it   is   determined   that 
inclusion  of    the   land  within  a  national 
forest   ie   in   the  public   interest. 

J.   D.   carter.    3  IBLA  44      (July   23,    1971) 

Where  review  of  an  appeal   as   to   the  award  of 
the   land  offered   at   public   sale   reveals   that 
the  bidders  were  not  notified  of   the   require- 
nent   to  compensate  persons  who  had  erected 
Improvements   on   the   land,    the   sale  will  be vacated. 

A  public  sale  will  be  canceled  under  43  CFR 
2711.6  where   it   is  not  clearly  established 
that   the  high  bid   (or  appraisal)    reflects 
the   fair  market  value   of   the    land  on   the 
date  of   the  sale,   or  where,    at   any   time   up 
to  the   issuance   of   the  patent,    it   appears 
that   the   fair  market  value   of    the   land   and 
the  high  bid  may  be   grossly  disparate. 

Mrs.    Hazel   Inr.crsoll  Hall, 
1971) 

4  IBLA  177  (Dec.  23, 

Where  review  of  an  appeal  as  to  the  award  of  land 
offered  at  public  sale  reveals  that  the  bidders 
were  not  notified  of  the  requirement  to  compen- 

sate persons  who  erected  Improvements  on  the 
land,  the  sale  may  be  vacated. 

A  public  sale  may  be  canceled  under  43  CFR  2711.6 
where  it  is  not  clearly  established  that  the 

high  bid  (or  appraisal)  reflects  the  fair  mar- 
ket value  of  the  land  on  the  date  of  the  sale, 

or  where,  at  any  time  up  to  the  issuance  of 

patent,  it  appears  that  the  fair  market  value 
of  the  land  and  the  high  bid  may  be  grossly 

disparate. 

Riverside  Livestock  Company,  15  IBLA  170  (Mar.  27, 1974) 
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CLASSIFICATION 

A  public  sale  application  -  -  properly  rejected  when 
the  land  applied  for  is  planned  for  inclusion  within 
a  national  forest  and  is   chiefly  valuable  for  timber, 
water,    and  forage  production. 

Raymond  D.    and  Beverly  M.    Sloan,    A -30032 
(Jan.    14,    1965) 

A  public  sale  is  properly  canceled  where,    prior  to  the 
issuance  of  a  cash  certificate,    it   is  determined 
that  the  land  involved  is  needed  for  an  exchange  for 
privately  owned  land  located  within  the  boundaries 
of  the  California  Point  Reyes  National  Seashore. 

PUBLIC  SALES— Continued 

CLASSIFICATION  — Cont  inued 
Public  lands  will  not  be  classifies  lor  either 

desert  land  entry  or  public  sale,    where  it 
is  determined  that  their  transfer  into  private 
ownership  will  result  in  the  removal  of  addi- 

tional groundwater  from  a  critical  groundwater 
area  which,    in  turn  would  either  endanger  the 
supply  of  adequate  water  for  existing  users  or 
encourage  the  unwise  dissipation  of  water 
reserves . 

Clarence  A.    Parr,    Edwin  Harold  Calder, 
Idaho012046,    01  51  56  (July  1 ,    1966) 

Benjamin  Fireman,    Sacramento  078535 
(Jan.    18,    1965) 

Protests  against  the  classification  of  lands  for 
recreation  and  public  purposes  submitted  by 
public  sale  applicants  will  be  dismissed  where 
it  is  determined  that  the  highest  and  best  use 
of  the  lands  is  for  recreational  purposes,    and 
there  has  been  no  substantial  or  positive  evidence 
submitted  showing  such  classification  to  be  in 
error. 

County  of  Sonoma,    John  Francis  Knopf  et  al.  , 

Sacramento  0466~52  etc.    (Aug.    10,    1965) 

A  public  sale  application  will  be  rejected  when  it  is 
determined  that  the  land  applied  for  should  be   re- 

tained in  public  ownership  for  public  recreation 

purposes. 

A  public  sale  application  will  be  rejected,    where  it 
appears  that  the  lands  involved  are  potentially 
valuable  for  residential,    commercial,    or  other 
urban  or  community  use,    and  are  not  suitable 
for  agricultural  development. 

Cold  Spring  Ranches,    Inc.    et  al. 
etc.    (Dec.    20,    1966) 

Nevada  058992 

ISOLATED   TRACTS 

An  "isolated  or  disconnected  tract"  of  public 
land  within  the  context  of  R.S.    2455;   43  U.S.C. 
S   1171   (1970),   refers  to  an  entire  tract  of 
public  domain  which   is   completely  surrounded 
by  land  held  in  nonfederal  ownership.     The 
term  does  not  include  a  portion  of  such  a  tract 

which  is   "isolated"  by   terrain  features   such 
as  highways  and   cliffs. 

Seventh  Day  Adventist  Church,  L.  C.  Bliss  and  Sons 
Livestock  Company,  County  of  Del  Norte,  Sacramen 
072940,   077409,   078576  (Aug.   25,    1965) 

Juan  N.   Menchaca,    14   IBLA  212    (Jan.    22,    1974) 

A  public  sale  application  will  be  rejected  and  a 
petition-application  will  be  denied  when  it  is  de- 

termined that  the  lands  applied  for  should  be  re- 
tained in  public  ownership  for  the  purpose  of 

making  private  exchanges  in  aid  of  a  federal 
program,   pursuant  to  the  act  of  Sept.    13,    1962. 

Crofoot  Lumber  Inc.  ,    James  E.    Busch  and  Alfred  F. 
Antoni,   Sacramento  061942,   077632  (Aug.    30,    1965) 

Public  sale  applications  will  be   rejected,    and  a  public 
sale  petition -application  will  be  denied  when  it  is 
determined  that  the  lands  applied  for  should  be   re- 

tained in  public  ownership  for  recreation  and  other 
public  purposes. 

Ernest  C.   and  Rachel  W.    Abbott  et  al. 
Sacramento  072917  (Oct.    19,    1965) 

PREFERENCE  RIGHTS 

Where  a  regulation  of  the  Department  required 
that  proof  in  support  of  a  preference  right  to 
purchase  land  offered  at  public  sale  must  be 
submitted  within  30  days  after  receipt  of  the 
highest  bid  and  that  the  proof  must  consist  of 
a  certificate  showing  that  the  preference-right 
claimant  owned  land  contiguous  to  the  offered 
land  at  or  after  the  date,  of  the  sale,  a  certifi- 

cate prepared  by  the  county  recorder  of  the 
county  in  which  the  land  is  located  which  attests 

to  the  claimant's  title  as  of  the  date  of  execution 
of  the  certificate,  but  which  bears  no  date, 
may  be  accepted  as  satisfactory  proof  if  it  can 
be  established  from  the  date  of  receipt  in  the 
land  office  and  from  other  ascertainable  facts 

available  during  the  30- day  period  that  the 
certificate  was,   in  fact,   prepared  during  the 

30-day  period  immediately  following  the  sale. 

Ethel  E.   Tashoff,  A-30362  (July  23,    1965) 
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One  who  shows  that  he  is  the  owner  of  a  fee  simple 
title  to  the  surface  of  land  contiguous  to  land 

offered  at  public  sale  is  a  qualified  preference- 
right  claimant  within  the  meaning  of  the  public 
sale  law  and  the  regulations  thereunder  even 

though  he  may  not  have  the  rights  to  the  miner- 
als in  his  land. 

Enos  T.  Jones,   A-30452  (Oct.    27,    1965) 

Where  a  preference-right  claimant  in  a  public  sale,  in 
compliance  with  the  current  Departmental  regula- 

tion,   submitted  with  his  preference -right  bid  an 
amount  equal  to  the  purchase  price  of  the  offered 
land  plus  the  cost  of  publication  of  notice  of  the 
sale.     It  was  necessary  that  he  comply  with  the 
then-superseded  procedure  set  forth  in  the  regula- 

tion in  effect  at  the  date  of  the  sale  as  neither  the 
interests  of  the  United  States  nor  the  rights  of 
other  parties  were  thereby  adversely  affected. 

Norman  H.    Nielson  et  al. A-30417  (Nov.    2,    1965) 
72  I.  D.    514 

A  preference -right  applicant  for  land  offered  in  a 
public  sale,   who  submits  his  bid  within  30  days 
nfter  the  date  of  a  decision  declaring  the  high 
bidder,   but  not  within  30  days  from  the  day 
after  tne  date  of  the  sale  at  which  the  high 

bidder  was  orally  announced,    will  not  be  de- 
prived of  his  statutory  preference  right  for  his 

failure  to  file  his  offer  within  30  days,    where 

the  regulation  provides  for  a  period  of  30  days 
commencing  on  the  day  after  the  close  of  bidding 
and  the  announcement  of  the  highest  bid  received 
and  the  regulation  is  not  clear  as  to  what  con- 

stitutes an  "announcement"  of  the  highest  bid 
received. 

Farm  Development  Corporation,    Ray  Dunn, 
A-30694  (Mar.    17,    1967) 

Where  on  the  day  of  a  public  sale  an  oral  announce- 
ment is  made  as  to  the  high  bid  received  but 

several  days  later  a  written  decision  is  issued 

stating  that  the  bidder  "is  hereby  declared"  the 
high  bidder  and  that  owners  of  contiguous  lands 

will  have  30  days  "after  the  date  of  this 
announcement"  to  assert  their  preference  rights 
but  must  prove  their  ownership  of  adjoining 
lands  on  a  specified  date,   which  is  30  days 
after  the  date  of  the  sale  but  less  than  30  days 
from  the  date  of  the  decision,    a  preference - 
right  claimant  who,   without  inquiry,    asserts 
his  preference  right  within  30  days  after  the 
date  of  the  decision  but  more  than  30  days  from 
the  date  of  the  sale  loses  his  preference  right 
as  to  the  sale. 

Farm  Development  Corporation,    Ray  Dunn, 
A-30694  (Supp.)  (May  2.    1967) 

PUBLIC  SALES— Continued 

PREFERENCE  RIGHTS — Continued 
Where  a  class  1  color  of  title  application  was 

filed  prior  to  a  public  sale  of  the  land  applied 

for  and  the  application  was  subsequently  re- 
jected but  the  applicant  had  failed,  as  an  ad- 
joining landowner,   to  file  a  preference  right 

claim  for  the  land  within  the  time  authorized 
in  connection  with  the  public  sale,   the  sale  will 
be  canceled  and  a  new  sale  authorized  at  which 

adjoining  landowners  may  assert  their  prefer- 
ence right  instead  of  allowing  the  sale  to 

stand  and  permitting  the  color  of  title  applicant 
to  submit  a  preference  right  claim  after  the 
period  authorized  for  doing  so  has  expired. 

William  D.   Coleman,    A-30755  (July  13,    1967) 

Wliere  two  separate  tracts  of  land  are  offered  at  public 
sale  and  two  applicants  assert,  preference  rights  to 

purchase  the  lands,  one  showing  ownership  of  land  con- 
tiguous to  both  tracts  and  the  othe  r  showing  owne  r ship 

of  land  contiguous  to  only  one  of  the  tracts,  the  princi- 
ples governing  the  awarding  of  lands  offered  at  public 

sale  between  competing  preference  -right  claimants 
are  applicable  only  in  determining  the  disposition  of  the 
tract  to  which  both  applicants  asserts  a  preference 

right. 

Where  a  land  office  awards  a  tract  of  land  offe  red  at  public 
sale  to  one  of  two  competing  preference  -right  claimants, 
and  the  award  may  have  been  made  on  a  mistaken  assump 
tion  as  to  the  controlling  factors,  the  case  will  be  re- 

manded to  the  land  office  for  a  determination  of  the  prop- 
er disposition  of  the  land  in  accordance  with  the  con- 

trolling principles  setforthinthe  Department's  regula- tions. 

Bountiful  Livestock  Company,    Arthur  J.    Barker, 
A-30878  (Feb.    21,    1968) 

Where  two  qualified  applicants  asserta  preference  right 
to  a  tract  of  land  offered  at  public  sale  consisting  of  sev- 

eral subdivisions,  the  land  is  to  be  divided  between  them 
equitably  unless  the  pertinent  considerations  dictate 
that  all  of  the  tract  be  given  to  one;  and  where  each  ap- 

plicant will  use  the  landforjjrazinR,  the  fact  that  one  has 
held  use  of  it  for  a  long  time  as  part  of  a  large  operation 
does  not  justify  giving  him  all  of  the  tract. 

David  Peter  Burns,    Pilot  Peak  Land  and  Livestock 

Company,    Inc.,   A-30957  (Jan.    16,    1969) 

Where  three  qualified  applicants  assert  preference 
rights  to  a  tract  of  land  consisting  of  several 
subdivisions,  which  is  offered  at  public  sale, 
and  where  an  award  of  a  portion  of  the  land  is 
made  to  one  of  the  applicants  to  the  satisfaction 

of  all,  the  remaining  land  is  to  be  divided  be- 
tween the  other  two  applicants  equitably  unless 

the  pertinent  considerations  dictate  that  all  of 
such  land  be  awarded  to  one;  the  fact  that  one 
of  the  applicants  has  used  the  entire  tract  for 
many  years  as  his  private  grazing  allotment 
does  not  of  itself  justify  giving  him  all  of  the 
tract  and  such  an  award  will  be  set  aside,  but 
this  fact,  when  considered  with  other  factors 
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of  historical  use,  land  patterns,  etc. ,  may 
dictate  that  a  greater  share  of  the  tract  be 
awarded  to  him  than  to  the  other  applicant. 

May  K.   Schwabacher  et  al. 
(June  6,   1969) 

PUBLIC  SALES—Contlnued 

PREFERENCE  RIGHTS — Continued 

The  consummation  of  a  public  sale  at  which  a  con- 
tiguous landowner  offered  three  times  the  ap- 
praised value  of  the  land,  which  offer  was  lower 

than  the  high  bid  at  the  sale,  will  depend  upon 

whether  the  contiguous  landowner's  bid  is  equal 
to  the  fair  market  value  of  the  land  on  the  date 
of  sale. 

Harold  Wright,  B.  H.  Mllner.  1  IBLA  285 

(Feb.  22,  1971) 

A  preference  right  to  purchase  land  offered 
at  public  sale  is  lost  when  the  claimant 
fails  to  submit  the  publication  costs  within 
the  time  required  by  the  regulations  and 
notice  of  high  bidder,  where  even  though 
the  claimant  was  the  applicant  for  the  sale 
and  had  made  a  deposit  for  publication  costs 
the  deposit  was  not  sufficient  to  cover  the 

actual  costs,  and  the  preference-right  ap- 
plicant failed,  after  notice  of  the  costs, 

to  remit  the  balance. 

Gene  Van  Matre.  6  IBLA  229   (June  22,  1972) 

One  who  fails  to  submit  satisfactory  evidence  of 
his  ownership  of  contiguous  lands  within  the 
time  specified  by  the  authorized  officer  as 

provided  by  the  pertinent  regulation  loses  his 
preference  right  to  purchase  the  land. 

Mildred  M.  Miller.  7  IBLA  363  (Sept.  28,  1972) 

The  filing  of  a  certificate  of  the  local  recorder 
showing  fee  title  of  contiguous  lands  in  A,  and  the 
filing  of  a  contract  for  the  sale  of  the  lands 
from  A  to  B,  do  not  meet  the  criteria  of  43  CFR 
2711.4(b)(2)  for  proof  of  ownership  in  B. 

A  title  opinion  by  a  duly  qualified  attorney  certify- 
ing under  43  CFR  2711.4(b)(2)  that  the  vendee  under 

a  land  sales  contract  holds  the  beneficial  owner- 
ship of  the  land  in  fee  staple  may  not  be  accepted 

when  first  proferred  on  appeal  as  timely  submitted 

to  show  ownership  of  the  "whole  title  in  fee"  of 
contiguous  lands  in  order  to  establish  a  preference 

right  to  purchase  land  under  the  Public  Lands  Sale 

Act,  as  amended,  43  U.S.C.  S  1171  (1970).  The  regu- 
lation requires  that  proof  must  be  filed  within  the 

time  allowed  by  the  authorized  officer,  or  within 
any  extensions  granted  by  him. 

Robert  A.  Davidson,  13  IBLA  368  (Nov.  20,  1973) 

Under  43  U.S.C.  §  1171  (1970),  and  43  CFR  2711.4(b) 

a  preference  right  applicant's  bid  to  purchase  ij 
properly  rejected  when  the  date  on  the  certificat 
of  proof  of  ownership  does  not  show  that  the  app] 
cant  was  a  fee  title  owner  of  contiguous  lands  at 

of  the  last  day  of  the  30  day  preference  right 
period,  a  date  specified  by  the  authorized  office 

As  between  two  preference  right  applicants  for  a  40 
acre  parcel  in  a  public  sale  under  43  U.S.C.  §  11 
(1970),  and  43  CFR  2711.4(b)(2),  the  requirement* 

imposed  upon  preference  right  applicants  are 
strictly  construed. 

James  L.and  Gordon  L.  Thompson,  14  IBLA  131 
(Jan.  7,  1974) 

Where  a  preference  right  for  a  public  sale  pur- 
suant to  the  Act  of  September  26,  1968,  43 

U.S.C.  §S  1431-35  (1970),  is  asserted  by  one 
who,  upon  submission  of  proof  of  ownership  of 
contiguous  lands,  is  revealed  to  have  bid  at 

the  sale  and  asserted  the  preference  right 
with  the  permission  of  the  owners  of  the 

whole  title  in  fee  simple  of  such  contiguous 
lands,  such  showing  is  inadequate  to  establish 
a  valid  preference  right  in  the  applicant. 

Dudley  S.  Long,  et  al..  16  IBLA  18  (June  18,  1974) 

SALES  UNDER  SPECIAL  STATUTES 

An  application  to  purchase  public  land  under  the 
Omitted  Lands  Act  of  May  31,    1962,    P.    L.   87. 

469,   76  Stat.   89,   is  properly  rejected  when  the 
land  has  not  been  offered  for  public  sale. 

Jay  Q.   and  Jewell  Wadsworth,    2  IBLA  229 
(Apr.    30,    1971) 

An  application   filed  pursuant   to   the  Act   of 
September   26,    1968   (82   Stat.    870,    43  U.S.C. 
5§   1431-4135   (1970)),   for  public  sale  of 
land   included   in  a  power  site   reserve   is 

properly  rejected  as   the   land  affected 
by   the  withdrawal  is   not  subject   to 
appropriation  or  disposal  until   the  with- 

drawal  is   revoked  and   the   land   restored to  entry. 

Rowe  M.    Bolton,    5  IBLA  226    (Mar.    22,    1972) 

The  Unintentional  Trespass  Act  of   September   26, 
1968,   does  not   require   that   an  applicant   for 
a  sale  of  public  land  to  be  held  under  its 
terms  be  an  owner  of   contiguous  public   lands 
as  of   the  date  of   its  enactment;    it   is  enough 
if  an  applicant  owns   such  land  prior   to  the 
expiration  date  of  the  Act  on  September  26, 
1971. 

George  T.   Olds,  8  IBLA  81   (Nov.    1,   1972) 
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Since  the  Unintentional  Trespass  Act  autho- 
rizes the  Secretary  on  his  own  motion  to 

offer  qualified  land  for  sale,  an  applica- 
tion should  not  be  rejected  solely  because 

it  is  made  by  a  person  who  may  not  be  the 

"owner"  of  contiguous  land  as  that  term  is 
used  in  the  Act.   The  determination  of 

whether  the  land  in  question  can  be  clas- 
sified for  public  sale  is  based  on 

clearly  established  criteria;  it  should  not 
be  made  strictly  on  a  basis  of  whether  an 

applicant  is  an  owner  of  contiguous  land. 

Vernon  Miller,  8  IBLA  255  (Dec 
1972) 

An  application   filed  pursuant    to  the  Act 
of  September   26,    1968,   82   Stat.    870,    43 
U.S. CSS  1431-1435    (1970),    for  public 
sale   of   land  included  in  a  power  site 
reserve   is   properly   rejected  as   the   land 
affected  by   the  withdrawal   is  not  subject 
to  appropriation  or  disposal  until  the 
withdrawal   is   revoked  and  the   land   re- 

stored to  entry. 

John  C.   Amonson.   8  IBLA  346    (Dec.    11,    1972) 

An  application  to  purchase  land  filed  pursuant  to 
the  Unintentional  Trespass  Act  of  September  26, 
1968,  is  properly  rejected  when  the  application 
is  made  after  the  expiration  date  of  the  Act. 

Where  the   Congress  has  enacted  a  statute  adding 
a  specific   tract   of  public   land  to  a  national 
forest,   an  application  for  the  sale  of  such  land 
is  properly   rejected,    and   the   fact    that   the 
application  was  pending  when   the   legislation 
was  enacted  has  no  bearing  on   the   disposition 
of  the  case. 

John  C.   Milla.    12   IBLA  390   (Aug.    24,    1973) 

Where   review  or   an  appeal  as   to   the  award  of   land 
offered  at  public   sale   reveals   that   the  bidders 
were  not  notified  of   the  requirement      to  compen- 

sate persons  who  erected   improvements  on   the 
land,    the  sale  may  be  vacated. 

Riverside  Livestock.  Company,    15   IBLA  170 
(Mar.    27,    1974) 

The  Secretary  of  the  Interior  has  authority  under  the  act  of 
May  21,   1930,  to  dispose  of  deposits  of  oil  and  gas  under, 
lying  the  right-of-way  granted  to  the  Union  Pacific 
Railroad  Company  pursuant  to  the  acts  of  July  1 ,  1  862, 
and  July  2,  1864,  even  though  the  lands  traversed  by  the 
right-of-way  were  later  granted  to  a  State  as  school 
lands. 

Union  Pacific  Railroad  Company,    A -29607,    A-29686 
(Feb.    16,    1965)  72  I.  D.    76 

Legal  title,  although  not  record  title,  to  granted  lands 
passes  to  a  railroad  under  a  railroad  land  grantactupon 
the  filing  of  a  map  of  definite  location  of  the  railroad  and 
such  title  is  subject  to  divestiture  by  adverse  possesion 
under  state  laws  prior  to  the  issuance  of  pa  tent  to  the 

granted  lands. 

Where  a  railroad  has  lost  title  to  granted  but  unpatented 
lands  as  a  result  of  adverse  possession,  a  release  filed 
by  the  railroad  pursuant  to  the  Transportation  Act  of 
1  940  reconveys  or  relinquishes  nothing  to  the  United States. 

Although  the  title  of  a  railroad  to  unpatented  granted  land 
may  have  been  extinguished  by  adverse  possession,  the 
Department  has  no  authority  in  the  absence  of  legisla- 

tion to  issue  a  patent  to  the  land  to  the  adverse  posses- sor. 

Lester  J.   Hamel,   A-30745  (May  8,    1967)    ?4  j  D     l2$ 

The  owner  of  land  which  was  granted  to  the  Oregon  and 
California  Railroad  Company  by  the  act  of  July  25,1866, 
and  which  was  selected  by  the  railroad  company  and 
conveyed  to  an  innocent  purchaser  for  value  prior  to 
July  1,  1913,  is  entitled  to  confirmation  of  his  title 
through  the  issuance  of  patent  in  his  behalf  pursuant  to 
the  Act  of  June  9,  1916,  but  he  has  no  claim  under  the 
railroad  grant  to  land  which  the  Department  expressly 
found  in  1 899  was  excluded  from  the  grant  because  of  its 
mineral  character  and  which  the  applicant  now  holds 
under  title  or  color  of  title  derived  from  the  mineral 
claimantwhose  claim  of  interest  was  adverse  to  any 

claim  of  interest  on  the  part  of  the  railroad  company 
and  resulted  in  the  cancellation  of  the  railroad  grant  as 
to  that  land. 

A  deed  purporting  to  convey  "the  Southeast  corner  portion 
of  Government  Lot  5"  does  notadequately  describe  any 

part  of  the  land  now  identified  as  lot  1 1 ,  which  contains 
the  northern  portion  of  what  was  originally  identified  as 
lot  5,  and  an  application  for  patent  to  such  land  unde  r  a 
railroad  grant  cannot  be  allowed  in  the  absence  of  a 

proper  showing  that  the  applicant  is  entitled  to  the  con- 
veyance of  a  definite  tract  of  land. 

Southern  Pacific  Company,    Claude  B.   Allen, 
A-30718  (May  16,    1967) 

A  public   sale  application  filed  pursuant   to   the 
Unintentional  Trespass  Act  of  September  26, 
1968,   43  U.S.C.    SS   1431-1435    (1970),   embracing 
lands  which  the   records  show  to  be  withdrawn 
by  Executive  Order  No.   5327  of  April  15,    1930, 
is  properly  rejected. 

John  W.    Savage,    16   IBLA  53    (June  24,    1974) 

A  railroad  company  asserting  a  right  to  patent  on  the 

ground  that  the  land  for  which  patent  is  sought  was  ex- 
cepted from  a  release  filed  pursuant  to  section  321  (b)  of 

the  Transportation  Act  of  1940  must  show  that  the  land 
was  sold  prior  to  Sept.  18,  1940,  to  an  innocent gux- 
chaser  for  value  and  that  the  application  for  patent  is  for 

the  benefit  of  a  grantee  now  entitled  to  the  protection  af  - 
fordedan  innocent  purchaser  for  value;  it  is  not  enough 
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to  show  that  land  was  sold  by  a  railroad  company  for  val- 
uable consideration  where  it  is  also  shown  that  six  weeks 

after  the  conveyance  the  railroad  reacquired  the  land, 
where  the  railroad  company  does  not  claim  to  be  an  in- 

nocent purchaser  for  value,  and  where  it  appears  that, 
prior  to  execution  of  a  release,  the  railroad  company 
was  entitled  to  a  conveyance  of  the  land  from  the  United 
States  irrespective  of  the  effect  of  the  deeds  executed 
in  connection  with  the  earlier  sale. 

Southern  Pacific  Company,   A- 30948  (Jan.    15,    1969) —    76  I.  D.    1 

A  vendee  of  land  from  a  railroad  is  not  an  innocent 
purchaser  for  value  of  land  excepted  from  the 
grant  to  the  railroad  as  mineral  land  where  the 
land  had  been  extensively  mined  as  a  placer,   the 
evidences  of  mining  were  plainly  visible,   a 
mineral  location  had  been  made  on  the  land,   and 
all  these  conditions  were  known  or  ought  to  have 
been  known  to  the  vendee  at  the  time  of  the  sale 

to  it,   particularly  since  the  vendee  itself  was  en- 
gaged in  mining  on  adjacent  lands. 

United  States  v.   Southern  Pacific  Company, 
A- 31 034  (Apr.   2,    1970)  77  I.D.41 

Where  an  application  is  filed  under  Section  321  (b) 
of  the  transportation  Act  of  1940  alleging  a  con- 

veyance to  an  innocent  purchaser  for  value  by  a 
railroad  grantee,   the  application  may  not  be  re- 

jected en  its  face  soley  for  the  reason  that  the 
lands  applied  for  have  been  classified  as  mineral 
in  character  subsequent  to  the  time  of  the  con- 

veyance.    It  must  also  be  shown  that  the  lands 
were  of  known  mineral  character  at  any  time  be- 

tween the  date  the  railroad  line  was  definitely  lo- 
cated and  the  date  of  the  original  sale  by  the  rail- 

road and  that  the  purchaser  knew  or  should  have 
known  at  the  time  of  his  purchase  that  the  lands 
were  of  this  character. 

Southern  Pacific  Company.   Louis  G.   Wedekind, 
1  IBLA  50   (Oct.    7,   1970)  77   I.D.    177 

The  oil  and  gas  deposits  underlying   the  right- 
of-way  granted   to  a  railroad  company  pur- 

suant  to  the  Acts   of  July   1,   1862,   or 
July   2,   1864,   remain  in   the  United  States, 
even   though   the   lands   traversed  by   the 
right-of-way  were   later  patented  pursuant 
to  the  general  homestead   laws  without  any 
specific   reservation  of   the  minerals. 

George  W.    Zarak  et  al..   Cardinal  Petroleum 
Company ,   4  IBLA  82    (Nov.    10,   1971) 

When  a   railroad   company   reconveys   to   the 
United   States   land  which  it   received  by 
patent   under   the  Act  of  July  27,    1866, 
(14   Stat.    292),   and   in  such   reconveyance 
reserves   the  minerals,  the    land   is  not  open 

RAILROAD  GRANT  LANDS— Continued 

to  location  under  the  mining  laws  of  the 
United  States,  and  mining  claims  located 
thereon  are  null  and  void  ab_  initio. 

Norman  A.  Whlttaker.  8  IBLA  17  (Oct.  6,  1972) 

A  railroad  land  grant  confers  no  right  to 
specific  lands  within  the  indemnity  lands 

until  the  grantee's  right  of  selection  has 
been  exercised. 

A  railroad  company  acquires  no  title  to  indem- 

nity lands  prior  to  the  exercise  of  its  right 

of  selection,  and  a  purported  sale  of  unse- 
lected  land  within  the  indemnity  limits  of  a 

railroad  land  grant  is  without  effect  except 
as  it  may  operate  as  a  promise  to  sell  or  an 
assignment  of  the  benefits  which  will  accrue 
when  the  right  to  select  has  been 
exercised. 

A  transfer  of  a  railroad  company's  right  to 
unselected  indemnity  lands  is  not  a  sale 

of  land  within  the  meaning  of  the  saving 

clause  of  section  321(b)  of  the  Transporta- 
tion Act  of  1940  under  which  a  patent  may 

be  issued  for  the  benefit  of  an  innocent 

purchaser  for  value. 

,An  application  filed  pursuant  to  the  Act  of 

August  31,  1964  —  by  which  an  applicant 
seeks  to  receive  cash  payment  in  satisfaction 
of  an  asserted  unexercised  railroad  lieu  selection 

right  —  is  properly  rejected  where  the  basis  for 
the  claim  was  extinguished  when  the  railroad  filed 
a  release  of  all  its  indemnity  lands  pursuant  to 

section  321(b)  of  the  Transportation  Act  of  1940. 

L.  M.  Perrln,  Jr.   et  al.,  9  IBLA  370 

m 

(Feb.  14,  1973) 

A  release  filed  by  a  land-grant  railroad  pur- 
suant to  section  321(b)  of  the  Transporta- 

tion Act  of  1940,  54  Stat.  954,  extinguishes 

the  right  of  the  railroad  or  its  attorneys- 

in-fact  to  select  lands  or  receive  compensa- 
tion in  lieu  of  lands  originally  acquired  by 

it  under  the  Act  of  July  27,  1866,  in  aid  of 
construction  of  the  railroad  but  relinquished 
under  the  Act  of  June  4,  1897. 

E.  L.  Cord,  Donald  E.  Wheeler,  Edward  D.  Neuhoff, 
10  IBLA  363  (May  9,  1973)  80  I-D.  301 

Pursuant  to  section  321(b)  of  the  Transportation 
Act  of  1940,  49  U.S.C.  §  65(b)(1970),  patent 

may  be  issued  for  grant  lands  sold  by  the  rail- 
road if  either  (1)  the  land  was  not  mineral  in 

character  between  the  time  of  the  alleged  grant 
to  the  railroad  and  the  time  of  the  sale  or 

(2)  although  the  land  was  mineral  in  character 
the  purchaser  was  not,  at  the  time  of  sale, 
chargeable  with  actual  or  constructive  notice 
of  that  fact. 

To  establish  the  mineral  character  of  railroad 
grant  lands  under  the  Act  of  July  1,  1862 
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(12  Stat.  489),  as  amended,  it  must  be  shown 

that  known  conditions — which  may  include 
geological  conditions,  discoveries  of  minerals 
in  adjacent  land  and  other  observable  external 

conditions  upon  which  prudent  and  experienced 

men  are  known  to  be  accustomed  to  act — on  the 
critical  date  are  such  as  reasonably  to  engender 
the  belief  that  the  land  contains  mineral  of 

such  quality  and  in  such  quantity  as  to  render 

its  extraction  profitable  and  justify  expen- 

ditures to  that  end'. 

In  a  hearing  on  a  patent  application  filed  under 
the  Transportation  Act  of  1940,  49  U.S.C.  $  65(b) 
(1970),  the  Government  has  the  obligation  of 
making  a  prima  facie  case  of  mineral  character 

whereupon  the  railroad  has  the  burden  of  estab- 
lishing nonmineral  character  by  a  preponderance 

of  the  evidence. 

Land  included  in  an  application  under  section  321(b) 
of  the  Transportation  Act  of  1940  is  properly 
determined  to  be  mineral  in  character  at  the  time 

of  the  sale  by  the  railroad  where  (1)  the  land 

was  covered  by  mining  claims,  (2)  mining  of  the 
land  was  recorded  in  State  mlneraloglcal  reports, 
(3)  evidence  of  mining,  including  two  drift 
tunnels  was  plainly  visible  and  mining  was  in 

progress,  (4)  evidence  of  extensive  and  successful 
mining  on  the  adjacent  and  nearby  lands  was 
available,  and  (5)  geological  data  indicated  the 
existence  of  a  valuable  ore-bearing  channel  on 
the  land. 

Where  land  applied  for  pursuant  to  section  321(b) 
of  the  Transportation  Act  of  1940  was  mineral  in 
character  at  the  time  of  the  sale  by  the  railroad, 

and  the  purchaser  from  the  railroad  was  chargeable 
with  actual  or  constructive  notice  of  that  fact, 

the  purchaser  and  successors  in  interest  are 
not  Innocent  purchasers  for  value. 

United  States  v.  Mildred  J.  Tobiassen.  10  IBLA  379 

(May  11,  1973) 

RECLAMATION  HOMESTEADS— Cont inued 

GENERALLY  — Continued 

be  insufficient  to  support  a  family  is  entitled  to 
relinquish  his  entry  and  to  make  a  lieu  entry  on 
the  same  or  another  reclamation  project  or  to  ob- 

tain an  amendment  of  his  entry  by  the  addition  of 
sufficient  adjacent  irrigable  land  to  constitute  a 
farm  unit  which  will  support  a  family,    and  he  may 
have  his  residence,    improvements,    and  cultivation 
on  the  original  entry  credited  as  performance  of  the 
requirements  of  the  homestead  and  reclamation 
law  on  the  lieu  or  amended  entry. 

Where  a  reclamation  homestead  entryman  relin- 
quishes his  entry  and  subsequently  contracts 

to  sell  the  improvements  but  reserves  the  right 
to  farm  the  entry  during  the  following  crop 
season,   he  is  not  disqualified  from  making  an 
exchange  entry  under  the  act  of  Aug.    13,    1953. 

An  entryman  who  first  makes  a  proper  entry  in 
one  reclamation  project  and  then  acquires  an- 

other entry  in  a  different  project,    both  of 
which  entries  together  have  more  than  160 
irrigable  acres,   can  dispel  any  possible 

objection  to  his  first  entry  under  the  excess 
acreage  provisions  of  the  reclamation  law  by 
disposing  of  the  second  entry. 

Roger  F.   Ward  v.   Gordon  C.   Harris,   A-29243 
(Feb.    23,    1965)  72  I.  D.    87 

The  credit  for  military  service  which  an  heir  of  the 
original  reclamation  homestead  entryman  may 
use  may  be  applied  to  both  the  obligation  under 
the  homestead  law  to  cultivate  and  under  the  re- 

clamation law  to  reclaim  1/4  of  the  irrigable 
area  within  three  full  irrigation  seasons. 

Where,   at   the  time  of   issuance  of  patent  to  a 
railroad  for  lands  within  the  limits  of  a 
legislative  grant-in-aid  of  the  construction 
of  the  railroad,   the  lands  are  of  known  mineral 
character  and  valuable  for  oil,   gas,   sodium, 
potassium  and   geo thermal   resources,    the  patent 
under   sec.    321(b)   of   the  Transportation  Act 
of  1940,  49  U.S.C.   f  65(b)    (1970)  may  be  issued 
only  with  reservation  of  such  minerals  pursuant 
to  30  U.S.C.    ft  121-123,   1024    (1970),   even 
though  the  purchaser   to  whom  the  railroad 
conveyed   the   lands  did  not  know  them  to  be  so 
valuable  at   the   time  of  his  purchase. 

Southern  Pacific  Railroad  Company,   16  IBLA  277 
(July  31,   1974) 

RECLAMATION  HOMESTEADS 

GENERALLY 

David  H.  Evans  v.  Ralph  C.  Little.  1  IBLA  269 

(Feb.  19,  1971)  78  I.D.  47 

Where  an  ordinary  homestead  was  canceled  and  years 
later  was  reinstated,  but  notice  thereof  was 
returned  unclaimed,  and  where  subsequently  the 

entryman,  as  an  assignee  of  a  farm  unit  within 
a  reclamation  project,  obtained  a  patent  for 
the  farm  unit,  he  thereby  is  no  longer  qualified 
to  perfect  any  other  homestead  entry  eithei 

under  the  Reclamation  Act  or  the  general  home- 
stead laws,  and  it  is  proper  to  cancel  the  prior 

homestead  entry,  as  the  Reclamation  Act  contem- 
plates that  one  person  or  family  shall  acquire 

only  one  farm  unit  and  the  reclamation  homestead 
regulations  provide  that  a  farm  unit  within  a 
reclamation  project  is  the  equivalent  of  a 
homestead  entry  of  160  acres  outside  of  a 

reclamation  project.   The  purpose  or  objective 
of  the  act  and  the  regulation  is  to  preclude  a 

person  or  family  from  ultimately  obtaining 

patent  to  lands  in  more  than  one  farm  unit  or 
obtaining  patent  to  lands  in  both  a  farm  unit 
and  an  ordinary  homestead. 

Mrs.  Hallie  Griffin,  13  IBLA  38  (Sept.  6,  1973) 

Under  the  act  of  Aug.  13,  1953,  a  reclamation 

homestead  entryman  whose  farm  unit  is  found  to 
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CANCELLATION 

Where  a  reclamation  homestead  entryman  has  met  all 
the  residence,    improvement,    and  cultivation  re- 

quirements under  the  homestead  laws  and  then 
relinquishes  his  entry  and  makes  an  exchange 
entry  under  the  act  of  Aug.  13,  1953,  itis  erroneous 
to  cancel  the  lieu  entry  on  the  ground  that  he  is  not 
living  on  the  entry  and  does  not  have  a  bona' fide 
intent  to  make  the  entry  his  home. 

Roger  F.    Ward  v.    Gordon  C.    Harris,    A-29243 
(Feb.    23,    1965)  72  I.  D.    87 

MINERAL  RESERVATION 

Where  the  Geological  Survey  reported  that  land 
within  a  reclamation  homestead  entry  is  valu- 

able for  oil,   gas,   sodium  and  potash  prior  to 
the  perfection  of  the  entry  by  an  assignee  filing 

information  required  for  approval  and  recogni- 
tion of  his  assignment  of  the  entry,   or  by  his 

filing  satisfactory  reclamation  final  proof  in 
the  land  office,  he  is  properly  informed  that 
he  may  request  a  reclassification  of  the  land, 
or  accept  a  patent  of  the  entry  with  a  reservation 
of  such  minerals  to  the  United  States;  and  if 

his  showing  in  an  attempt  to  refute  the  classifi- 
cation of  the  land  is  considered  inadequate  on 

appeal  to  warrant  a  reclassification,  the 
claimant  may  within  a  time  period  granted  accept 
the  reservation  or  request  a  hearing  at  which 
he  would  have  the  burden  of  proof. 

Avery  S.  Hopson,  A-30332  (June  24,    1965) 

RECLAMATION  LANDS— Continued 

GENERALLY  — Continued 

For  the  purpose  of  determining  whether  entered  but 
unpatented  land  can  be  disposed  of  pursuant  to 
eection  6  of  the  Smith  Act  of  August  11,  1916, 
the  "irrigation  works"  referred  to  in  that  sectioi 
*re  not  those  necessary  on  an  individual  entry  to 
carry  out  irrigation  but  refer  to  facilities  that 
•erve  the  irrigation  district  in  general,  and  "vat 
of  the  district  available  for  such  land"  means  onl 
that  the  entryman  has  a  legally  enforceable  claim 
to  available  water  even  though  access  to  it  is 
barred  by  a  Departmental  regulation. 

C.  Arden  Gingery,  Mlchlko  Shiota  (Gingery). 

2  IBLA  351  (June  23,  1971)      78  I.D.  218 

Where  a  contract  between  the  United  States  and  a  water 

users'  association  transfers  care,  operation,  and 
maintenance  of  a  reclamation  project  to  the  asso- 

ciation and  gives  it  a  qualified  interest  in  reve- 
nues earned  from  the  operation  of  project  power 

plants  and  the  leasing  of  project  grazing  and  fans 
lands,  the  association  would  be  entitled  to  be  made 
whole  if  use  of  such  lands  by  the  United  States  for 

a  non-project  purpose  causes  the  association  to  lose 
revenues  that  are  being  credited  to  it  pursuant  to the  contract. 

Revenues  earned  by  a  water  users  association  from 

the  operation  of  project  power  plants  and  the  leas- 

ing of  project  grazing  and  farm  lands  cannot  be  dis- 
tributed to  individual  water  users  either  before  or 

after  project  repayment  but  must  be  applied  to  proj- 

ect purposes,  where  the  United  States  has  trans- 
ferred the  care,  operation,  and  maintenance  of  a 

reclamation  project  to  the  association  under  a  con- 
tract which  provides  that  such  revenues  are  to  be 

credited  in  conformity  with  subsection  1  of  section 
4  of  the  Act  of  December  5,  1924  (43  U.S.C.  5  501). 

Strawberry  Valley  Project,  Utah,  M-36863 

(Aug.  8,  1972)  79  I.D.  513 

RECLAMATION  LANDS 

GENERALLY 

An  entryman  who  first  makes  a  proper  entry  in  one 
reclamation  project  and  then  acquires  another  entry 
in  a  different  project,   both  of  which  entries  together 
have  more  than  160  irrigable  acres,    can  dispel  any 

possible  objection  to  his  first  entry  under  the  exces' 
acreage  provisions  of  the  reclamation  law  by  dis- 

posing of  the  second  entry. 

•  F.    Ward  v.    Gordon  C.    Harris, 

"2~3~T 

T9T5T 

A-29243 

72  I.D.    87 

Land  in  a  second  form  reclamation  withdrawal  re- 
mains open  to  mineral  location. 

An  application   to  make  homestead   entry  on   land 
embraced   in  a   first-form  reclamation  with- 

drawal  is   properly   rejected. 

No  person  shall  be  permitted  to  make  homestead 
entry  or  settle  upon  lands  reserved  for  ir- 

rigation purposes  until  the  Secretary  of  the 
Interior  shall  have  established  the  unit  of 
acreage  per  entry  and  publicly  announced  the 
availability   of  water   for   irrigation. 

Carl  D.    Qualman.    et   al..    18   IBLA  83    (Nov.    26 
1974) 

M.  G.   Johnson,    2  IBLA  106    (Apr.    5,    1971) 

78  I.D.  107 
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ACQUISITION  AND  DISPOSAL 

Where  an  irrigation  district  acting  pursuant   to  the 
Smith  Act  of  August   11,    1916,   has  enforced   its 
lien  against   public    land   in   an  unpatented   desert 
land   entry  and   has   sold    the   land   at   a   cax   sale, 
the  rights  of   the   entryman  and  his   successors 
are    terminated  and  the  rights  of   the  purchaser 
•re  determined  by   the  Smith  Act. 

C.    Arden  Gingery,    Mlchlko  Shiota   (Gingery), 
2  IBLA  351  (June   23.    1971)  78  I.D.    218 

RECLAMATION  LANDS— Continued 

INCLUSION  AND  EXCLUSION  OF  WITHIN 
IRRIGATION  DISTRICT 

Land  within  a  desert  land  entry  included  in  an  irri- 
gation district  does  not  become  subject  to  a  later 

reclamation  withdrawal   so   long  as   the  entry  subsists. 

C.    Arden   Gingery,    Mlchiko   Shiota   (Gingery), 
2   IBLA  351    (June    23,    1971)  78   I.D.    218 

Where  title   to   lands   in  a  reclamation  project   is   in 
the  United  States,   such  lands  or  any  fixtures   there- 

on cannot  be   sold  or  mortgaged,    either  before  or 
after  project   repayment,   except   as  authorized  by 
Congress. 

Strawberry  Valley  Project, 
(Aug.    8,    1972) 

EXCHANGE 

Utah, M-36863 

79   I.D. 

LEASES 

Where  a  contract  between  the  United  States  and  a  water 
users'    association   transfers  care,   operation,   and maintenance   of   a  reclamation  project   to   the  asso- 

ciation and  gives   it   a  qualified   interest   in  reve- 
nues  earned   from  the  operation  of   project   power 

plants  and   the   leasing  of  project  grazing  and   farm 
lands,    the  association  would  be   entitled   to  be  made 
whole   if  use  of   such  lands  by   the  United  States  for 
a  non-project   purpose  causes   the  association   to   lose revenues   that   are  being   credited   to   it  pursuant   to the  contract. 

Under  the  act  of  Aug.    13,    1953,    a  reclamation 
homestead  entryman  whose  farm  unit  is  found  to 
be  insufficient  to  support  a  family  is  entitled  to 
relinquish  his  entry  and  to  make  a  lieu  entry  on 
the  same  or  another  reclamation  project  or  to 
obtain  an  amendment  of  his  entry  by  the  addition 
of  sufficient  adjacent  irrigable  land  to  constitute 
a  farm  unit  which  will  support  a  family,    and  he 
may  have  his   residence,    improvements,    and  cul- 

tivation on  the  original  entry  credited  as  per- 
formance of  the  requirements  of  the  homestead  and 

reclamation  law  on  the  lieu  or  amended  entry. 

Where  a  reclamation  homestead  entryman  relinquishes 
his  entry  and  subsequently  contracts  to  sell  the 
improvements  but  reserves  the  right  to  farm  the 
entry  during  the  following  crop  season,   he  is  not 
disqualified  from  making  an  exchange  entry  undei 
the  act  of  Aug.    13,    1953. 

Where  a  reclamation  homestead  entryman  has  met 
all  the   residence,    improvement,    and  cultivation 
requirements  under  the  homestead  laws  and  then 
relinquishes  his  entry  and  makes^an  exchange 
entry  under  the  act  of  Aug.    13,    1953,    it  is 
erroneous  to  cancel  the  lieu  entry  on  the  ground 
that  he  is  not  living  on  the  entry  and  does  not  have 
a  bona  fide  intent  to  make  the  entry  his  home. 

Revenues  earned  by  a  water  users*   association  from 
the  operation  of  project  power  plants  and   the   leas- 

ing of  project  grazing  and   farm  lands  cannot   be  dis- 
tributed  to   individual  water  users  either  before  or 

after  project   repayment  but  must  be  applied   to  proj- 
ect purposes,   where   the  United   States  has   trans- 

ferred  the  care,   operation,    and  maintenance  of  a 
reclamation  project   to   the  association  under  a  con- 

tract which  provides   that  such  revenues  are   to  be 
credited   in  conformity  with  subsection  1  of  section 
4  of   the  Act  of   December   5,    1924    (43  U.S.C.    $   501). 

Where   a  water  users'    association  was — under  a   1940 
contract  between  the  United   States  and   the  associa- 

tion transferring  care,   operation,    and  maintenance 
of  a  reclamation  project   to   the  association — enti- 

tled  to  make,    subject   to   the  approval  of   the  Secre- 
tary of   the  Interior,   oil  and  gas   leases  on  lands 

specially  acquired   for   the  project  and   to  be  credit- 
ed with   the  revenues   therefrom  in  conformity  with 

subsection  1  of  section  4  of   the  Act  of  December   5, 
1924    (43  U.S.C.    §   501),   Congress  did  not   intend,    in 
enacting   the  Mineral   Leasing  Act   for  Acquired  Lands 
of  August   7,    1947    (30  U.S.C.    S   351),    to  talce  such 
rights  away  from  the  association. 

Strawberry  Valley  Project,   Utah.   M-36863 
(Aug.    8,    1972)  79   I.D.    513 

Roger  F.    Ward  v.    Gordon  C.    Harris,    A-29243 
(Feb.   23,    1965)  72  I.D.    87 

RECREATION  AND  PUBLIC  PURPOSES  ACT 

Protests  against  the  classification  of  lands  for 
recreation  and  public  purposes  submitted  by 
public  sale  applicants  will  be  dismissed  where 
it  is  determined  that  the  highest  and  best  use  of 
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the  lands  is  for  recreational  purposes,  and  there 
has  been  no  substantial  or  positive  evidence  sub- 

mitted showing  such  classification  to  be  in  error. 

County  of  Sonoma,    John  Francis  Knopf  et  al.  , 
Sacramento  046652  etc.    (Aug.    10,    1965) 

Public  land  valuable  for  public  recreational  purposes 
will  be  made  available  to  the  general  public, 
rather  than  a  group  that  would  permit  only  limited 
public  use. 

Seventh  Day  Adventist  Church,    L.  C.    Bliss  and  Sons 
Livestock  Company,    County  of  Del  Norte,  Sacramento 
072940,    077409,    078576  (Aug.    25,    1965) 

A  petition-application  to  lease  land  for  public  school 
purposes,    based  upon  a  projected  population  growth 
and  the  anticipated  need  to  purchase  the  same  land 
for  public  school  purposes  10  to  1  5  years  in  the  future, 
will  not  be  held  pending  future  classification,  but 
rather  will  be  denied,  and  the  land  involved  will  be 

classified  for  retention  for  multiple -use  manage- 
ment, subject  to  reclassification  at  any  time  the 

County  in  which  the  land  is  located  has  developed 
plans  for  its  school  in  the  area. 

Cold  Spring  Ranches,    Inc.    et  al.  ,    Nevada  058992 
etc.    (Dec.    20,    1966) 

Applications  under  the  Recreation  and  Public  Pur- 
poses Act  for  use  of  lands  as  a  site  for  the 

evaporative  disposal  of  toxic  chemical  liquid 
wastes  are  properly  rejected  where  the  Geo- 

logical Survey  determines,    upon  the  basis  that 
investigations  to  date  have  not  reasonably 
eliminated  the  danger  of  pollution  of  underlying 
sodium  brines,   that  such  use  would  unreason- 

ably interfere  in  the  extraction  of  sodium,    and 
where  it  appears  that  there  may  be  a  danger  of 
toxic  dusts  blowing  from  the  site. 

A  hearing  is  not  required  by  statute  or  regulation 
in  connection  with  an  application  under  the 
Recreation  and  Public  Purposes  Act,    and  a 
request  for  a  hearing  will  not  be  granted  where 
it  does  not  appear  that  a  hearing  would  develop 
facts  which  are  material  to  the  ultimate  dis- 

position of  the  matter  under  consideration 
which  could  not  otherwise  be  established. 

Mojave  Public  Utility  Districl 
(Nov.    27,    1967) 

A-30596 

Lands  classified  for  disposition  under  and  leased 
pursuant  to  the  Recreation  and  Public  Purposes 
Act  are  not  subject  to  mining  locations  and 

mining  claims  located  on  such  lands  are  prop- 
erly held  null  and  void  ab  initio. 

RECREATION  AND  PUBLIC  PURPOSES  ACT 
— Continued 

No  hearing  is  necessary  prior  to  the  classification 
by  the  Department  of  land  as  suitable  for  dis- 

posal under  the  Recreation  and  Public  Purposes 
Act. 

C.  V.   Armstrong  et  al. ,  A-30889  (Feb.    28,    1968) 

A  classification  of  land  by  Bureau  motion  for  dis- 
position under  the  Recreation  and  Public  Pur- 

poses Act  segregates  the  land  from  mineral 
locations  even  if  the  classification  is  not  pub- 

lished in  newspapers  or  the  Federal  Register 
and  is  only  noted  on  a  land  office  supplemental 
plat,    and  it  is  proper  for  the  Bureau  of  Land 
Management  to  declare  a  mining  claim  null  and 
void  ab  initio  because  of  the  classification. 

Although  the  Recreation  and  Public  Purposes  Act 
and  regulations  thereunder  provide  in  effect  that 
if  no  application  is  filed  for  lands  classified  on 
Bureau  motion  for  disposition  under  that  act 
within  18  months  from  the  classification  then 

the  Secretary  shall  restore  the  land  for  appro- 
priation under  other  public  land  laws,    such  a 

provision  is  not  self -executing  and  the  lands 
remain  segregated  from  mineral  location  after 
the   18 -month  period  where  no  action  has  been 
taken  to  restore  the  lands  to  appropriation 
under  the  mining  laws. 

R.    C.    Buch,    A-30777  (June  4,    1968) 
75  I.  D.    140 

Mining  claims  are  properly  declared  null  and  void 
where  they  were  located  after  the  Bureau  on  its 
own  motion  had  classified  land  as  suitable  for 

public  recreational  purposes  and  the  classifica- 
tion was  noted  on  the  tract  book,  serial  register, 

and  plats,  and  an  application  under  the  Recrea- 
tion and  Public  Purposes  Act  has  been  filed. 

The  classification  of  land  under  the  Taylor  Grar 
ing  Act  as  suitable  for  disposal  under  the 

Recreation  and  Public  Purposes  Act  precludes 

the  appropriation  of  the  land  under  any  other 
public  land  law,   including  the  mining  laws. 

Raymond  P.   Heon,   A-31096  (Nov.    18,    1969) 76  I.  D.  290 

Where    land   riparian    to    the   Snake   River  has    been 
classified    for  disposal   to  a   county    for  recrea- 

tional  purposes    uncer   the   Recreation  and   Public 
Purposes  Act,    the   protest   of   an  adjoining 
land   owner   asserting  a   belief   he  mny   own   the 
land,    and  objecting  that   he  will   be  deprived 
of   use   of   the   land   and   that    there  will   be   a 
possible   adverse    future   effect    o;-.   his   privatelv 
owned    lands  when   the  county  acquires    the    tract, 
Is   properly   dismissed  where    there    is   no 
showing  he  has    any    leg.il   claim   to   the   land 
which   must   be   recognized   by   the   tederal 

government. 

Joseph   Burdrn.   &    IBM   197    (Pec    30,    1071) 
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A  classification  of  land  for  disposition  under 
the  Recreation  and  Public  Purposes  Act 
segregates  the  land  from  mineral  location 

until  it  is  vacated;  mining  claims  located 
while  the  land  Is  so  segregated  are  properly 
declared  null  and  void  ab  Initio. 

Henri  Guzek.  5  IBLA  133  (Mar.  10,  1972) 

A  classification  of  land  by  Bureau 
motion  for  disposition  under  the 
Recreation  and  Public  Purposes  Act 
segregates  the  land  from  mineral 

locations,  and  a  mining  claim 
located  on  lands  so  classified  is 
null  and  void  ab  initio.  Buch  v. 
Morton,  449  F.2d  600  (9th  Clr. 
1971). 

REGULATIONS— Continued 

GENERALLY  —Continued 

inconsistent  provisions  in  the  leases  with 
respect  to  production  requirements  and  the 
leases  incorporate  only  the  provision  required 
by  one  regulation,   whereas  the  notice  of  sale 
incorporated  the  provision  of  the  other,   and 
subsequently  the  latter  regulation  is  amended 
to  eliminate  the  inconsistent  provision,    the 
Department  will  not  take  action  to  cancel  the 
leases  on  the  ground  that  the  lessee  has  not 
complied  with  the  requirements  of  the 
regulation  as  it  existed  prior  to  its 
amendment. 

R.   J.    Hollberg,   Jr.,   A-30569  (Aug.    3,    1966) 

Gerald  D.   Heden.   6   IBLA  291   (July   6,    1972) 

Surveyed  lots  within  the  St.   Paul   townsite 
(Pribllof  Islands,   Alaska)  which  were 
withdrawn   from  all   forms  of  appropriation 
under   the  public   land  laws  by  section  11 
of   the  Alaska  Native  Claims   Settlement   Act 
are  not   subject   to  disposal  under  the 
Recreation   and  Public  Purposes  Act,   and  an 
application  thereunder  must  be  rejected. 

Where   federal   governmental  employees   advised 
an  applicant   to   apply   for  land  under  the 
Recreation   and  Public  Purposes  Act,   the 
Department  of   the  Interior  is  not  bound  to 
grant   the  application  where   it   is  decided 
that   it  is  improper  to  do  so,    as  erroneous 
advice   cannot   confer  any   rights  not   autho- 

rized by  law. 

Although  section  2  of  the  act  of  June  22,    1936, 
which  authorized  the  addition  of  certain  land 
to  the  Walker  River  Indian  Reservation,    re- 

served title  to  the  minerals  in  such  lands  to 

the  United  States  and  provided  they  shall  be 
subject  to  all  forms  of  mineral  entry  or  claim 
under  the  public  land  mining  laws,    provisos 
to  that  section  qualified  these  provisions  so 
that  the  section  is  properly  interpreted  as  re- 

quiring the  promulgation  of  rules  and  regula- 
tions by  the  Secretary  of  Interior  before  such 

land  is  considered  as  open  to  the  initiation  of 

mining  claims,  and  the  fact  that  regulations  were 
never  issued  by  the  Secretary  does  not  require 
a  contrary  interpretation. 

Ernest  Alpers,    A-30627  (Mar.    10,    1967) 

Alaska  District   Council  of  the  Assemblies   of 
God.    Inc.,   8  IBLA  153    (Nov.    22,    1972) 

An  interlocutory   decision   is   not   appealable 
to   the  Board  of  Land  Appeals.      A  decision 

by   a  State  Office   denying  appellant's 
request   for   an  extension  of  time   to   cor- 

rect  a  situation  which  placed  appellant  in 
apparent  violation  of   a  reversionary  clause 
in  its  patent   issued  under  the  Recreation 
and  Public  Purposes  Act,   but   rendering  no 
final   determination  on  the  status   of   the 
land,   is   an   interlocutory  decision. 

Solid  Rock  Ministries, 
(Mar.    27,    1973) 

Inc..    10    IBLA   169 

Departmental  regulation  43  CFR  3128.  2(a)(2), 
which  requires  that  a  request  for  departmental 
approval  of  a  transfer  affecting  the  record 
title  of  an  oil  and  gas  lease  be  filed  within  90 

days  from  the  date  of  execution  of  the  assign- 
ment is  imposed  for  administrative  conve- 

nience to  encourage  prompt  notice  to  the  De- 

partment of  such  transfer,   but  it  does  not 
limit  the  authority  of  the  Department  to  approve 
an  assignment  filed  after  the  prescribed  period, 
and  the  regulation  may  not  be  asserted  by  a 

party  to  an  assignment  as  the  basis  for  deny- 
ing the  validity  of  the  assignment. 

Newton  Oil  Company,   E.  M.   Stringer,  A-30774 
(Sept.   29,   1967) 

REGULATIONS 

(See  also  Administrative 
Procedure) 

GENERALLY 

Where  two  conflicting  regulations  in  effect  at  the 
the  time  phosphate  leases  are  issued  require 

The  act  of  February  15,    1929,   45  Stat.    1185,  as 
amended,   25  U.  S.  C.   sec.    231,  providing  for 
the  entry  of  agents  and  employees  of  a  state 

upon  Indian  tribal  lands,   reservations,   or  al- 
lotments for  the  purpose  of  enforcing  state 

sanitation  and  quarantine  regulations,   is  not 
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self- executing  and  in  the  absence  of  implement- 
ing regulations  cannot  serve  as  a  source  of 

authority  to  enforce  state  health  and  sanitation 
laws. 

Applicability  of  Health  and  Sanitation  Laws  of  the 
State  of  California  on  Indian  Reservations, 

M-36768   (Feb.    7,    1969) 

States  which  have  assumed  the  requisite  jurisdic- 
tion over  Indian  country  under  Public  Law  280 

(Act  of  August  15,    1953,   67  Stat.   588,   as  a- 
mended.    18  U.  S.  C.   section  1162  and  28  U.  S.  C. 
section  1360)  or  under  the  Civil  Rights  Act  of 

1968  (Act  of  April  11.    1968,   82  Stat.    77-81, 
25  U.S. C.   sections  1321-1322  (Supp.    V, 
1965-1969))  are  required  by  the  Wholesome 
Meat  Act  of  1967  to  enforce  their  meat  inspec- 

tion laws  on  Indian  reservations  if  the  enforce- 
ment does  not  involve  the  regulation  of  property 

held  in  trust  by  the  United  States  for  the  benefit 
of  the  Indians.     States  which  have  not  assumed 

the  aforementioned  jurisdiction  over  Indian 
country  are  not  authorized  or  required  by  the 
Wholesome  Meat  Act  of  1 967  to  enforce  their 

meat  inspection  laws  on  Indian  reservations  un- 
less the  Secretary  of  the  Interior  were  to  enact 

regulations  authorizing  such  enforcement  under 

the  authority  granted  him  by  the  Act  of  Febru- 
ary 15,    1929,   45  Stat.    1185,  as  amended, 

25  U.  S.C.  section  231. 

Applicability  of  the  Wholesome  Meat  Act  of  1967 
on  Indian  Reservations.  M-36811  (Feb.  1,  1971)    78  1.  D.  18 

An  oil   and  gas   lease   offer   filed  under   the  simul- 
taneous  filing  procedure   In   43  CFR   3123.9    (1969) 

(now  43  CFR   3112    (1971)),    accompanied   with  a 
personal  check  for   the  advance  rental   payment,    is 
properly  rejected   and   excluded   from   the  drawing   for 
noncompliance  with   subsection  3112.2-l(a) (2)    of 
that  regulation,   and    the  offeror's   act   of    typing 
the  words   "MONEY  ORDER"   on   the  check  does   not 
render   the   check  a  money  order  within   the  meaning 
of   that  regulation. 

James   W.    McDade,    2   IBLA  373   (June   23,    1971) 

A  protest  of  a  successful  drawee's  offer  in  i  simul- 
taneous drawing,    for  the  reason  that  the  advance 

rental  payment  required  under  43  CFR  3112.2-1 
(a)  was  submitted  in  the  form  of  a  corporate  or 

other  private  commercial  money  order,    is  prop- 
erly dismissed  where  it  is  determined  that  such  a 

money  order  is  an  acceptable  remittance  within 

the  meaning  of  the  term  "money  order"  as  used  in 

the  regulation.  ' 

Georgette  B.   Lee  et  al. ,    3  IBLA  272  (Sept.    30,    1971) 

REGULATIONS— Continued 

GENERALLY  — Continued 

Where  an  applicant  for  a  prospecting  permit  does 
not  personally  submit  a  statement  of  citizen- 

ship and  acreage  holdings  in  his  own  name,  his 
power  of  attorney  must  specifically  authorize 

and  empower  his  attorney-in-fact  to  make  such 
statement  or  to  execute  all  statements  which 

may  be  required  under  the  regulations. 

A  departmental  regulation  promulgated  pursuant 
^o  statutory  authority  has  the  force  and  effect 
of  law.   An  application  which  does  not  comply 

with  the  clear  and  unequivocal  requirements 
of  the  regulations  must  be  rejected. 

Frank  Allison.  3  IBLA  317  (Oct.  8,  1971) 

Where  regulations  do  not  clearlv  set  forth 
the  conditions  under  which  a  simultaneous 

offer  for  a  single  parcel,  for  which  no 
other  simultaneous  offers  were  filed,  mav 
be  withdrawn,  the  regulations  will  be 
construed  favorably  to  the  appellant  and 
he  will  be  permitted  to  withdraw  his  offer 
and  to  obtain  return  of  his  advance  rental 
If  he  files  his  withdrawal  prior  to  the 
time  the  lease  has  been  sipned  on  behalf 
of  the  United  States. 

Duncan  Miller.  5  IBLA  35  (Feb.  24 

1972) 

The  Secretary  of  the  Interior  Is  authorized 
under  sec.  11  of  the  Act  of  May  14,  1898 as  amended.  16  U.S.C.  |  615(a)  (1970) 
[formerly  48  U.S.C.  I  421  (1958)],  to 
promulgate  regulations  governing  snail 
sales  of  timber  in  Alaska  which  provide 
for  competitive  bidding.  However,  where regulations  specifically  provide  for 
exclusively  noncompetitive  procedures  for 

•uch  sales,  the  general  timber  regula- 
tions, based  upon  30  U.S.C.  i   601  (1970) 

will  be  deemed  not  applicable. 

Andrew  W.  Miscovlch, 6  IBLA  100  (May  31,  1972) 

79  I.D.  410 

Where  regulations  do  not  clearly  set  forth  the  condi- 
tions under  which  a  simultaneous  offer  for  a  single 

parcel,  for  which  no  other  simultaneous  offers  were 
filed,  may  be  withdrawn,  the  regulations  will  be 
construed  favorably  to  the  appellant  and  he  will  be 
permitted  to  withdraw  his  offer  and  to  obtain  re- 

turn of  his  advance  rental  if  he  files  his  with- 
drawal prior  to  the  time  the  lease  has  been  signed 

on  behalf  of  the  United  State. 

Duncan  Miller,  7  IBLA  360  (Sept.  28,  1972) 

Where  an  oil  and  gas  lease  offer  filed  on  a  draw- 

ing entry  card  in  a  simultaneous  filing  proced- 
ure contains  the  name  of  an  additional  party  in 

interest,  and  the  required  statements  of  inter- 

est, copy  or  explanation  of  the  agreement 
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between  the  parties,   and  evidence  of   the  quali- 
fications of   the   additional  party  are  not  filed 

within  the  time  prescribed,    the  offer  must  be 
rejected.      Strict   compliance  with   the 
Department's   regulations  may  not  be  waived  to 
favor   an  applicant  who  pleads   ignorance  of   the 
law  or  inexperience  in  oil   and  gas   leasing. 

James  Monteleone,  9  IBLA  53   (Jan.  12,  1973) 

An  oil  and  gas  lease  offer  filed  under  the 
simultaneous  filing  procedure  in  43  CFR 

Subpart  3112,  accompanied  with  a  personal 
check  for  the  advance  rental  payment,  is 
properly  rejected  even  though  the  offeror 
was  the  successful  drawee  in  the  drawing. 

A  departmental  regulation  promulgated 
pursuant  to  statutory  authority  has  the 
force  and  effect  of  law.   An  application 
which  does  not  comply  with  the  clear  and 

unequivocal  requirements  of  the  regula- 
tions must  be  rejected. 

Leonard  E.  Simmons,  12  IBLA  196  (July  16, 
1973) 

be  waived  to  favor  an  applicant  who  pleads  good 
faith,  ignorance  of  the  law  or  inexperience  in  oil 
and  gas  leasing. 

W.  D.  Girand,  13  IBLA  112  (Sept.  25,  1973) 

Regulations  should  be  so  clear  that  there  is  no  basis 

for  an  oil  and  gas  lease  offeror's  noncompliance 
with  them  before  they  are  interpreted  so  as  to 
deprive  him  of  a  statutory  preference  right  to  a 
lease. 

Murphy  Oil  Corporation,  13  IBLA  160  (Sept.  26,  1973) 

All  persons  dealing  with  the  Government  are  pre- 
sumed to  have  knowledge  of  duly  promulgated 

regulations. 

Ross  I.  Gallen,  15  IBLA  86  (Mar.  11,  1974) 

All  persons  dealing  with  the  Government  are 
charged  with  knowledge  of  duly  promulgated 

regulations. 

James  V.  Orbe,  16  IBLA  363  (Aug.  16,  1974) 

A  regulation  is  valid  where  it  constitutes  an 
interpretation  of  the  Act  of  September  2,  1960, 
74  Stat.  781,  and  that  Interpretation  is  not 
unreasonable  and  not  plainly  inconsistent  with 
the  statute. 

Where  a  regulation  prescribes  that  all  noncompetitive 
offers  issued  thereafter  will  be  for  a  term  of 

ten  years,  that  regulation  precludes  the  issuance 
of  a  noncompetitive  lease  pursuant  to  a  law  which 
had  been  modified  or  repealed. 

Duncan  Miller.  12  IBLA  206  (July  17,  1973) 

An  oil  and  gas  lease  offer  filed  under  the  simul- 
taneous filing  procedure  in  43  CFR  Subpart  3112, 

accompanied  with  a  private,  commercial  money 

order  for  advance  rental  payment  which  is  re- 
turned by  an  intermediary  bank  as  uncollectable 

as  a  cash  item  because  the  money  order  did  not 

bear  the  MICR  transit  number-routing  symbol  of 
the  payor  bank  as  prescribed  by  the  American 
Banking  Association,  was  improperly  rejected  for 

noncompliance  with  the  regulation's  remittance 
requirement . 

Glenn  H.  Bracken,  13  IBLA  43  (Sept.  7,  1973) 

Where  an  oil  and  gas  lease  offer  filed  on  a  drawing 
entry  card  in  a  simultaneous  filing  procedure  con- 

tains the  name  of  an  additional  party  in  interest 
and  the  required  statements  of  interest,  copy  or 
explanation  of  the  agreement  between  the  parties, 
and  evidence  of  the  qualifications  of  the  addi- 

tional party  are  not  filed  within  the  time  pre- 
scribed, the  offer  must  be  rejected.   Strict  com- 

pliance with  the  Department's  regulations  may  not 

In  the  absence  of  proof  of  a  general  administrative 

practice  to  notify  claimants  who  filed  notifi- 
cation of  settlement  claiming  excessive  acreage, 

and  in  the  absence  of  proof  that  the  claimant 

was  not  notified,  no  error  in  the  issuance  of 
an  Oregon  Donation  Claim  Certificate  and  patent 
is  shown  sufficient  to  overcome  the  presumption 
of  administrative  regularity,  and  sufficient 

n  amendment  of  the  patent. 

Hudson  Investment  Company,  et  al.,  17  IBLA  146 
(Sept.  13,  1974)  81  I>D.  533 

All  persons  dealing  with  the  Government  are 

presumed  to  have  knowledge  of  duly  promul- 
gated regulations. 

Wesley  Warnock,  W.  G.  Smith,  Jr.,  17  IBLA  33 
(Oct.  21,  1974) 

APPLICABILITY 

Where  a  preference -right  claimant  in  a  public  sale, 
in  compliance  with  the  current  Departmental 

regulation,    submitted  with  his  preference -right 
bid  an  amount  equal  to  the  purchase  price  of  the 
offered  land  plus  the  cost  of  publication  of  notice 
of  the  sale,   it  was  not  necessary  that  he  comply 
with  the  then-superseded  procedure  set  forth  in  the 
regulation  in  effect  at  the  date  of  the  sale  as 
neither  the  interests  of  the  United  States  nor  the 

rights  of  other  parties  were  thereby  adversely 
affected. 

Norman  H.    Nielson  et  al. A-30417  (Nov.   2,    1965) 
72  I  .D.    514 
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Where  a  public  sale  is  ordered  to  be  held  under 
existing  regulations  but  long  before  the  date  of 
the  sale  the  regulations  are  completely  revised 
in  material  respects  but  the  sale  is  conducted 

principally  in  accordance  with  the  previous  regu- 
lations but  in  part  pursuant  to  the  new  regulations 

and  participants  are  advised  in  accordance  with 
both,    resulting  in  mixed  compliance,    the  sale  will 
be  vacated  and  a  new  sale  ordered. 

Lee  Pennington,    A-30455  (Dec.    6,    1965) 

REGULATIONS— Continued 

APPLICABILITY  — Cont  inued 

statutory  lien  against  project  lands  is  retained 
by  the  United  States  as  security  for  the  payment 
of  operation  and  maintenance  charges  of  Indian 
water  and  power  projects. 

Applicability  of  the  Federal  Claims  Collection  Act 
of  1966  (80  Stat.  308)  To  Delinquent  Operation  and 
Maintenance  Charges,  Indian  Irrigation  and  Power 
Projects,    M-36724  (Jan.    17,    1968) 

Regulations  should  be  so  clear  that  there  is  no 
basis  for  an  oil  and  gas  lease  applicant's 
noncompliance  with  them  before  they  are  inter- 

preted so  as  to  deprive  him  of  a  statutory  pref- 
erence right  to  a  lease. 

The  regulations  requiring  an  agent  of  an  offeror 
for  an  oil  and  gas  lease  to  accompany  the 

offer  with  evidence  of  the  agent's  authority  to 
sign  the  offer  in  behalf  of  the  offeror  will  not 
be  applied  to  reject  offers  filed  in  the  name  of 
a  person  who  is  indicated  in  a  supplemental 
statement  to  the  offer  to  be  acting  as  an  agent 
for  another  person  who  has   100%  interest  in  the 
lease  and  offer  and  is  designated  as  a  party  in 
interest  on  the  offer  form,   where  the  language 
of  the  regulations  does  not  clearly  require  such 

evidence  when  the  offer  is  in  the  name  of  the 

agent  as  the  offeror  and  signed  by  him  as  of- 
feror.    Also,  the  agent  will  not  be  deemed  un- 

qualified to  obtain  a  lease  in  his  own  name  sim- 
ply because  another  person  is  to  obtain  100% 

interest  in  the  lease  and  the  other  person's 
interest  in  the  lease  and  offer  is  revealed,  in 
the  absence  of  clear  regulatory  provisions 
prohibiting  such  a  practice. 

A.  M.   Shaffer  et  al. Betty  B.   Shaffer,  A-30561, 
73  I.  D.   293 A-30563  (Oct.    7,    1966) 

A  request  for  an  extension  of  a  timber  sales 

contract,   which  is  based  on  depressed  econom- 
ic conditions  in  the  industry,   is  properly 

denied  in  view  of  a  Departmental  regulation 
stating  that  market  fluctuations  are  not  a  cause 
for  consideration  of  contract  extensions;  it  is 
immaterial  that  the  regulation  was  adopted 
after  execution  of  the  contract  since  the  grant 
of  an  extension  is  discretionary. 

Timber  Access  Industries  Company,  |A-30834 
(Dec.   28,    1967) 

A  regulation  issued  under  the  Federal  Claims 
Collection  Act  of  1966  authorizes  referral  to  the 
Department  of  Justice  for  litigation  of  claims 
amounting  to  less  than  $250  where  a  debtor  is 
able  to  pay  and  the    Government  can  effectively 
enforce  payment,   as  it  presumably  can  where  a 

Where  an  amendment  to  a  Departmental  regulation 
would  authorize  relief  to  a  purchaser  under  a 

timber  sales  contract  from  a  rigid  require- 
ment imposed  by  the  terms  of  the  contract  and 

the  regulations  in  effect  at  the  date  of  execu- 
tion of  the  contract  that  payment  in  full  of  the 

contract  purchase  price  be  made  prior  to  the 
expiration  date  of  the  contract  as  a  condition 
to  the  granting  of  an  extension  of  time  for  the 
cutting  and  removal  of  timber,  the  benefit 
of  the  amended  regulation  may  be  extended  to 
the  purchaser  if  it  does  not  adversely  affect 
the  rights  of  others  and  is  not  detrimental  to 
the  interests  of  the  United  States. 

Forrest  Industries,  Inc.  ,  A-31001  (July  30,    1968, 

To  the  extent  that  Individual  Indian  Money  Accounts 
are  not  directly  derived  from  the  sale  of  capital 
assets,   or  if  so  derived  are  not  obligated  or 
committed  by  an  approved  agreement,   they  are 
pursuant  to  25  CFR  104.  9  available  for  applica- 

tion toward  payment  of  claims  of  other  agencies 
of  the  United  States  including  those  of  the  In- 

ternal Revenue  Service. 

Funds  on  deposit  in  Individual  Indian  Money  Ac  - 
counts  under  the  provisions  of  25  CFR  Part  104 
are  subject  to  Internal  Revenue  Service  levy 
under  26  U.  S.  C.    6331  unless  otherwise  exempt 
by  other  provisions  of  law  under  which  they  are 
derived;  the  fact  that  they  are  held  in  Individual 
Indian  Money  Accounts  is  not  alone  sufficient 
for  exemption  from  such  levy. 

Federal  Income   Tax  Levies  on  Individual  Indian 
Money  Accounts,    M-36782  (Sept.    10,    1969) 

Where  regulations  have  been  recodified  and  re- 
designated in  accordance  with  prescribed  pro- 

cedures,  compliance  with  the  mandatory  re- 
quirements of  these  regulations  is  not  excused, 

nor  are  the  regulations  rendered  ambiguous, 
merely  because  various  forms  of  the  Depart- 

ment in  current  use  refers  to  such  regulations 
by  their  supplanted  code  designations. 

Pan  Ocean  Oil  Corporation,    2  IBLA  156 

(Apr.    12,    1971) 
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APPLICABILITY  — Cont  inued 

Where  a  regulation  Is  amended  during  the  pendency 

of  an  appeal  from  the  rejection  of  an  application, 

and  the  amendment  precludes  the  granting  of  that 

kind  of  an  application  whose  allowance  would  other- 
wise be  discretionary,  the  amended  regulation 

governs. 

Desert  Outdoor  Advertising, 

(June  14,  1971) 

2  IBLA  344 

Where  an  applicant  for  a  prospecting  permit  does 

not  personally  submit  a  statement  of  citizen- 
ship and  acreage  holdings  In  his  own  name,  his 

power  of  attorney  must  specifically  authorize 

and  empower  his  attorney-in-fact  to  make  such 
statement  or  to  execute  all  statements  which 

may  be  required  under  the  regulations. 

A  departmental  regulation  promulgated  pursuant 

to  statutory  authority  has  the  force  and  effect 
of  law.   An  application  which  does  not  comply 
with  the  clear  and  unequivocal  requirements 
of  the  regulations  must  be  rejected. 

Frank  Allison,  3  IBLA  317  (Oct.  8,  1971) 

Regulations  should  be  so  clear  that  there  is 

no  basis  for  an  oil  and  gas  lease  applicant's 
noncompliance  with  then  before  they  are 
Interpreted  so  as  to  deprive  him  of  a  statutory 

preference  right  to  a  lease. 

Harv  I.  Arata.  4  IBLA  201  (Pec. 30,  1971) 
78  I.D. 

REGULATIONS— Continued 

APPLICABILITY  — Cont  inued 

regulations  specifically  provide  for 
exclusively  noncompetitive  procedures  for 
such  sales,  the  general  timber  regula- 

tions, based  upon  30  U.S.C.  f  601  (1970) 
will  be  deemed  not  applicable. 

Andrew  W.  Miscovlch.  6  IBLA  100  (May  31,  1972) 
79  I.D.  410 

where  regulations  do  not  clearly  set  forth  the  condi- 
tions under  which  a  simultaneous  offer  for  single 

parcel,  for  which  no  other  simultaneous  offers  were 
filed,  may  be  withdrawn,  the  regulations  will  be 
construed  favorably  to  the  appellant  and  he  will  be 
permitted  to  withdraw  his  offer  and  to  obtain  re- 

turn of  his  advance  rental  if  he  files  his  with- 

drawal prior  to  the  time  the  lease  has  been  signed 
on  behalf  of  the  United  States. 

Duncan  Miller,  7  IBLA  360  (Sept.  28,  1972) 

A  regulation  is  valid  where  it  constitutes  an 
interpretation  of  the  Act  of  September  2,  1960, 
74  Stat.  781,  and  that  interpretation  is  not 

unreasonable  and  not  plainly  inconsistent  with 
the  statute. 

Where  a  regulation  prescribes  that  all  noncompetitive 
offers  issued  thereafter  will  be  for  a  term  of 

ten  years,  that  regulation  precludes  the  issuance 
of  a  noncompetitive  lease  pursuant  to  a  law  which 
had  been  modified  or  repealed. 

Duncan  Miller.  12  IBLA  206  (July  17,  1973) 

Regulations  should  be  so  clear  that  there  is 

no  basis  for  an  oil  and  gas  lease  applicant's 
noncompliance  with  them  before  they  are 
Interpreted  so  as  to  deprive  him  of  a 
statutory  preference  right  to  a  lease. 

Louis  Alford,  Prescott  A.  Sherman.  4  IBLA  277 
(Jan.  27,  1972) 

Where  regulations  do  not  clearly  set  forth 
the  conditions  under  which  a  simultaneous 

offer  for  a  single  parcel,  for  which  no 

other  simultaneous  offer j  were  f*led,  may 
be  withdrawn,  the  regulations  will  be 
construed  favorably  to  the  appellant  and 
he  will  be  permitted  to  withdraw  his  offer 
and  to  obtain  return  of  his  advance  rental 
if  he  files  his  withdrawal  prior  to  the 
time  the  lease  has  been  signed  on  behalf 
of  the  United  States. 

Duncan  Miller.  5  IBLA  35  (Feb.  24,  1972) 

The  Secretary  of  the  Interior  is  authorized 
under  sec.  11  of  the  Act  of  May  14,  1898, 
as  amended,  16  U.S.C.  i   615(a)  (1970) 
Tformerly  48  U.S.C.  I  421  (1958)],  to 
promulgate  regulations  governing  small 
sales  of  timber  in  Alaska  which  provide 
for  competitive  bidding.  However,  where 

Where  an  applicant  has  failed  to  neat  the 
requirements  of  a  regulation,  but  during 
the  pendency  of  the  application,  or  an 
appeal  from  the  rejection  thereof,  the 

regulation  is  amended  to  eliminate  the 
requirement,  the  applicant  will  be 
permitted  to  take  advantage  of  the 
amendment  where  It  Is  to  his  benefit  to 
do  so  and  neither  the  Interests  of  the 
United  States  nor  those  of  other  parties 
are  adversely  affected. 

Edgar  L.  Cerday,  12  IBLA  270  (July  31,  1973) 

Where  a  protest  against  the  issuance  of  a  patent 
under  the  Indian  Allotment  Act,  25  U.S.C. 

$$  334,  337  (1970),  is  premised  upon  the  pro- 
testants'  assertion  that  if  a  certain  private 
instrument  of  conveyance  were  construed  in  a 
particular  way  it  could  be  interpreted  to  show 
that  the  Indian  allotment  is  within  an  old, 

unpatented  mining  claim  and  that  the  protestants 
have  a  fractional  interest  therein,  such  pro- 

test is  properly  rejected,  as  a  private  contest 
is  the  only  administrative  procedure  available 
to  the  protestants  under  such  circumstances. 

Everett  E.  Wilder, 
1974) 

et  al.,  14  IBLA  406  (Feb.  25, 



842 

REGULATIONS— Continued 
REGULATIONS— Continued 

INTERPRETATION 

A  regulation  requiring  a  statement  to  be  filed  with  a 
bid  for  gilsonite  lease  with  respect  to  citizenship 
and  interests  held  similar  to  that  required  by 

another  regulation  pertaining  to  competitive  oil 

and  gas  leasing  is  not  to  be  construed  as  requiring 

the  filing  of  a  sole  party  in  interest  statement  by 

a  bidder  so  as  to  necessitate  the  rejection  of  a  bid 
which  is  not  accompanied  by  such  a  statement. 

William  J.   Colman,   A-30241   (May  7,    1965) 

The  successful  drawee  in  a  simultaneous  oil  and 

gas  filing  procedure  is  not  to  be  disqualified 
for  noncompliance  with  a  regulatory  require- 

ment unless  the  regulation  is  so  clear  that 
there  is  no  basis  for  his  noncompliance. 

John  J.   King,   A-30472  (Feb.   28,    1966) 

Regulations  should  be  so  clear  that  there  is  no 

basis  for  an  oil  and  gas  lease  applicant's 
noncompliance  with  them  before  they  are  inter- 

preted so  as  to  deprive  him  of  a  statutory  pref  - 
erence  right  to  a  lease. 

A.   M.   Shaffer  et  al. ,   Betty  B.   Shaffer, 

A-30561,  A-30563  (Oct.    7.   1966)73  1.   D.   293 

A  preference-right  applicant  for  land  offered  in  a 
public  sale,  who  submits  his  bid  within  30  days 
after  the  date  of  a  decision  declaring  the  high 
bidder,   but  not  within  30  days  from  the  day 
after  the  date  of  the  sate  at  which  the  high 

bidder  was  orally  announced,  will  not  be  de- 
prived of  his  statutory  preference  right  for  his 

failure  to  file  his  offer  within  30  days,  where 

the  regulation  provides  for  a  period  of  30  days 
commencing  on  the  day  after  the  close  of  bidding 
and  the  announcement  of  the  highest  bid  received, 

and  tne  regulation  is  not  clear  as  to  what  con- 
stitutes an  "announcement"  of  the  highest  bid 

received. 

INTERPRETATION  — Continued 

Field  Solicitor  made. pursuant  to  25  CFR  17.  10| 

prior  to  the  Superintendent  approving  or  dis- 
approving the  will  of  the  deceased. 

Estate  of  William  Bigheart,    Jr. 

(Aug.    8,    1969) 

Where  an  applicant  is  to  be  deprived  of  a  statutoi 
right  because  of  his  failure  to  comply  with  the 
requirements  of  a  regulation,  that  regulation 
should  be  so  clearly  set  forth  that  tUere  is  no 
reasonable  basis  for  noncompliance. 

Georgette  B.    Lee  et  al.  ,     3  IBLA  272     (Sept.    30, 

Regulations   should   be   so   clear   that    there    Is 

no  basis   for  an  oil   and   gas    lease  applicant's 
noncompliance  with   them  before    they    arc 
interpreted   so   as   to  deprive  him  of   a  statutory 
preference   right   to   a   lease. 

Mary  I. 

Farm  Development  Corporation,    Ray  Dunn, 
A-30694  (Mar.    17,    1967) 

Arata.  4  IBLA  201  (Doc.  30,  1971) 
78  I.D.  397 

Regulations   should  be  so   clear  that    there   Is 

no  basin   for  an  oil   and   gas   lease  applicant* 
noncompliance  with   then  before   thev   are 
interpreted   so  as   to   deprive  him  of  a 
statutory   preference   right   to  n   lease. 

Louis  Alford.   Prescott   A.   Sherman.    4   IBLA  277 
(Jan.    27,    1972) 

Where  regulations  do  not   clearly  set    forth 
the  conditions   under  which  a  simultaneous 
offer   for  a  single  parcel,    for  which  no 
other   simultaneous   offers  were   filed,   mav 
be  withdrawn,    the   regulations  will   be 
construed    favorably  to   the  appellant   and 
he  will  be  permitted    to  withdraw  his   offer 
and   to  obtain  return  of  his  advance  rental 
if  he   files  his  withdrawal  prior   to  the 

time    the   lease  has"  been  signed   on  behalf of  the  United   States. 

Duncan  Miller.   5   IBLA  35    (Feb.   24,    1972) 

An  applicant  for  a  phosphate  prospecting  permit 
will  not  be  held  to  have  lost  his  priority  for 

failure  to  comply  with  the  mandatory  provisions 

of  a  regulation  where  another  applicable  regu- 
lation is  directory  with  respect  to  the  same 

requirements. 

Virgil  V.   Peterson,  A-30685  (Mar.    30,    1967) 

The  interested  parties  in  the  estate  of  a  deceased 
Osage  Indian  are  not,  as  a  matter  of  right,  en- 

titled to  review  the  recommendation  of  the 

Where   an  offeror  for  an  oil  and   gas   lease  seeks 
to   avail  himself  of  a  provision  of  a  regula- 

tion which  permits  him  to  describe   lands  by 

"acquisition   tract   number,"   and  where'that term  has   not   been  defined,   he  will  not  be 
held  to  have   lost  his  statutory  preference 
right    for   failure  to  comply  with   the  regu- 

lation if  the  numbers   given  may  reasonablv 

be   regarded   as   "acquisition   tract   numbers" and   the  description  thereby  afforded   is 
accurate   for  the  purpose. 

Arthur  E.   Melnhart ,    Irwin  Rubens te in,   Appellants 
Pan  American  Petroleum  Corp.,   Appellee,    5   IBLA 
345   (Apr.    18,   1972) 
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REGULATIONS-- Cont inued 

INTERPRETATION  — Continued 

A  regulation,  43  CFR  2013.2-4(1970),  now  sub- 
stantially embodied  in  43  CFR  2091.2-3 

(1972),  which  provides  that  the  filing  of  a 
valid  application  for  state  exchange  segre- 

gates the  selected  lands  from  the  filing  of 

applications,  the  allowance  of  which  is  dis- 
cretionary, is  effective  to  preclude  the 

acceptance  of  such  applications. 

Tom  B.  Boston.  6  IBLA  269  (June  29,  1972) 

Where  regulations  do  not  clearly  set  forth  the  condi- 
tions under  which  a  simultaneous  offer  for  a  single 

parcel,  for  which  no  other  simultaneous  offers  were 
filed,  may  be  withdrawn,  the  regulations  will  be 
construed  favorably  to  the  appellant  and  he  will  be 
permitted  to  withdraw  his  offer  and  to  obtain  re- 

turn of  his  advance  rental  if  he  files  his  with- 
drawal prior  to  the  time  the  lease  has  been  signed 

on  behalf  of  the  United  States. 

Duncan  Miller.  7  IBLA  360  (Sept.  28,  1972) 

Although  an  allowance  for  barging  costs,  from  an 
onshore  point  (Burns  Terminal)  to  another  onshore 

point  (Marrero)  may  be  considered  as  within  the 

ambit  of  "other  relevant  matters"  within  the 
scope  of  30  CFR  250.64,  the  request  for  such  allow- 

ance is  properly  denied,  where  found  to  be  dis- 
consonant  with  the  public  interest. 

The  Superior  Oil  Company.  Trans ocean  Oil  Inc. 
12  IBLA  212  (July  18,  1973) 

Regulations  should  be  so  clear  that  there  is  no  basis 

for  an  oil  and  gas  lease  offeror's  noncompliance 
with  them  before  they  are  interpreted  so  as  to 
deprive  him  of  a  statutory  preference  right  to  a 
leaae. 

rental  for  the  right-of-way  accrues  from 
the  date  of  such  permission  and  no 
separate  charge  is  to  be  made  for  rental 
for  the  period  between  the  grant  of 

advance  permission  and  the  issuance  of 

the  right-of-way. 

Where  a  regulation  governing  relinquishments 
of  rights-of-way  provides  for  refunds  only 
for  those  full  years  remaining  in  the  term 

originally  granted,  under  a  similar  prin- 
ciple, an  applicant  will  be  liable  for 

rental  for  the  year  in  which  advance  per- 
mission is  granted  for  construction,  prior 

to  the  grant  of  a  right-of-way. 

When  an  applicant  for  a  communications  site 
right-of-way  alleges  facts  on  appeal, 
which,  if  correct,  might  allow  its  facil- 

ities to  be  included  within  the  maximum 
limits  of  one  area,  as  established  by 
43  CFR  2861.1(c),  the  case  will  be  remanded 
to  the  Bureau  of  Land  Management  to  deter- 

mine the  exact  size  and  extent  of  a  per- 
missible communications  right-of-way. 

Western  Arizona  CATV.  15  IBLA  259  (Apr.  18,  1974) 

The  Act  of  September  26,  1968,  43  U.S.C.  H 

1431-35  (1970),  which  authorized  for  a 
limited  time  the  sale  of  tracts  of  public 
land  which  were  or  had  been  subjected  to 
unintentional  trespass,  was  implemented 
and  interpreted  not  only  by  43  CFR  Subpart 
2785  (1971),  but  also  the  general  public 
sale  regulations,  43  CFR  Part  2710  (1973). 

Dudley  S.  Long,  et  al. .  16  IBLA  18  (June  18,  1974) 

Murphy  Oil  Corporation.  13  IBLA  160  (Sept.  26,  1973) 

Land  which  was  once  segregated  from  mineral  leasing 
by  an  application  for  private  exchange  is  again 
available  for  mineral  leasing  after  the  exchange 
has  been  consummated,  a  patent  has  been  granted 
with  a  reservation  of  the  mineral  estate  to  the 
United  States,  and  that  transfer  has  been 
properly  noted  on  the  land  office  orecords 

Paul  S.  Coupey.  14  IBLA  397  (Feb.  22,  1974) 

Where  an  application  for  a  grazing  lease  pursuant 
to  section  15  of  the  Taylor  Grazing  Act,  as 
amended .  43  U.S.C.  5  315m  (1970),  is  not  filed 

within  the  sixty-day  period  established  by  43  CFR 
4125. 1-1 (a) (3),  the  application  may  be  rejected 
as  untimely  filed.  The  exercise  of  thiB  dis- 

cretion must  be  based  on  rational  considerations 

which  may  include  any  of  the  factors  enumerated 
in  43  CFR  4121.2-2(d),  pertaining  generally  to 
proper  range  management. 

Irvin  and  Maxlne  Baker.  15  IBLA  92  (Mar.  11,  1974) 

Where  a  right-of-way  over  public  lands  is 
occupied  under  advance  permission  before 
an  application  therefor  is  approved, 

VALIDITY 

Where  regulations  have  been  recodified  and  re- 
designated in  accordance  with  prescribed  pro- 

cedures,  compliance  with  the  mandatory  re- 
quirements of  these  regulations  is  not  excused, 

nor  are  the  regulations  rendered  ambiguous, 

merely  because  various  forms  of  the  Depart- 
ment in  current  use  refers  to  such  regulations 

by  their  supplanted  code  designations. 

Pan  Ocean  Oil  Corporation, 

(Apr.   12,    1971) 

2  IBLA  156 

The  regulation,   43  CFR  3112.1-1   (1972), 
prescribing  that  no  oil  and  gas  offers 
for  lands   in  terminated  or  canceled  leases 
will  be  received  until  the  records  have 
been  noted  and  the  lands  have  been  posted 
in  accordance  with  3112.1-2  (1972)  is  a 

valid  exercise  of  the  Secretary '«  author- 
ity to  prescribe  rules  and  regulations 

under  the  Mineral  Leasing  Act,   as  amended. 
30  U.S.C.   (  181  et  aefl..    (1970). 

Rose  Mary  Johnson,, et  al..   5  IBLA  279 
(Apr.   13,   1972) 
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REGULATIONS—Continued 

WAIVER 

REGULATIONS— Continued 

WAIVER  — Continued 

An  appeal  to  the  Director,    Bureau  of  Land  Manage- 
ment,   is  properly  dismissed  when  the  appellant 

fails  to  serve  the  adverse  party  named  in  the  de- 
cision being  appealed  with  a  copy  of  the  statement 

of  reasons  to  support  the  appeal  as  required  by  the 

Department's  rules  of  practice,    and  the  rules  will 
not  be  waived  in  the  exercise  of  the  Secretary's 
supervisory  authority  where  failure  to  comply  with 
the  rules  is  wholly  the  fault  of  the  appellant. 

United  States  v.   Billy  Lee  Routh   et  al.  ,   A-30457 
(Nov.    17,    1965) 

When  a  notice  of  appeal  and  filing  fee  are  transmitted 

to  a  hearing  examiner's  office  after  the  30 -day 
period  allowed  for  filing  appeals,    dismissal  of  the 
appeal  to  the  Director,    Bureau  of  Land  Manage- 

ment,   is   required  under  the  Department's   regula- 
tions and  they  cannot  be  waived. 

United  States  v.   Alma  Pritchett,    A-30456 
(Nov.   29,    1965) 

The  requirement  of  a  regulation  that  an  applicant 
for  a  phosphate  prospecting  permit  must  state 
that  his  holdings  do  not  exceed  the  permissible 
acreage  cannot  be  dispensed  with  merely  be- 

cause the  acreage  control  records  of  the 
Bureau  of  Land  Management  show  that  the 
applicant  does  not  hold  excess  acreage. 

Virgil  V.    Peterson.  A-30685  (Mar.    30,    1967) 

The  failure  of  a  high  bidder  at  a  sealed  bid  auc- 
tion to  submit  with  his  bid  a  statement  of  his 

citizenship  and  interests  in  other  holdings 
required  by  regulation  and  the  invitation  to  bid 
may  be  waived  where  the  default  has  given  him 
no  advantage  over  the  other  bidder. 

North  American  Coal  Cor poration,   Jase  O. 

Norsworthy,   A-30738  (June  26.    1967)      74  I.  D.    209 

Where   an  oil  and  gas    lease  offer  filed  on  a  draw- 
ing entry   card  In  a  simultaneous   filing  proced- 
ure contains   the  name  of  an  additional  party  In 

interest,   and  the   required  statements   of  inter- 
est,  copy  or  explanation  of   the  agreement 

between   the  parties,   and  evidence  of  the  quali- 
fications  of   the  additional  party  are  not  filed 

within  the   time  prescribed,    the  offer  must  be 
rejected.      Strict   compliance  with   the 

Department's  regulations  may  not  be  waived   to 
favor  an  applicant  who  pleads   ignorance  of  the 
law  or  inexperience  in  oil  and  gas   leasing. 

James  Monteleone,   9  IBLA  53     (Jan.    12,   1973) 

which  doaa   not  comply  with  the  clear  and 
unequivocal  requirements  of  the  regula- 

tions must  be  rejected. 

Leonard  E.   Simmons,   12  IBLA  196   (July  16, 
1973) 

Where   an   applicant   has    failed   to  meet   the 
requirements  of  a  regulation,   but   during 
the  pendency  of   the  application,   or  an 
appeal   from  the   rejection  thereof,    the 
regulation   is   amended    to   eliminate   the 
requirement,    the  applicant  will  be 
permitted   to   take  advantage  of   the 
amendment  where    it    is   to  his   benefit    to 
do  so  and  neither   the   interests  of   the 
United  States   nor   those  of  other  parties 
are  adversely  affected. 

Edgar  L.    Cerday,    12   IBLA  2  70    (July    31,    1973) 

Under   A3   CFR  4.402,   an  appeal    is   subject   to   summar 
dismissal   by   the   Board   of   Land   Appeals  when  noti 
of   appeal   or   statement  of   reasons   is   not   served 
adverse  parties  within   the  time  prescribed. 

Daniel  Martinis,    13   IBLA  58    (Sept.    13,    1973) 

Where  an   oil   and   gas   lease   offer   filed   on   a  drawing 
entry   card    in   a   simultaneous   filing   procedure   cor 
tains    the   name  of   an  additional   party    in    interest 
and    the   required   statements   of    interest,    copy   or 
explanation   of    the   agreement   between    the   parties, 
and   evidence  of    the   qualifications   of   the   addi- 

tional  party   are  not    filed   within    the   time   pre- 
scribed,   the   offer  must   be  rejected.      Strict   com- 

pliance with   the   Department's   regulations  may   not 
be   waived    to   favor   an  applicant   who   pleads   good 
faith,    ignorance   of    the   law  or    inexperience    in   oi 
and   gas    leasing. 

W.    D.    Girand,    13   IBLA   112    (Sept.    25,    1973) 

RELICTION 

Former  lakebed  lands  left  dry  by  the  gradual  re- 
cession of  water  belong  to  the  owner  of  the  ad- 

joining upland  and  where  such  relicted  land  was 
formed  by  the  gradual  recession  of  Walker  Lake 
along  upland  which  is  part  of  the  Walker  River 
Indian  Reservation,  the  relicted  lakebed  belongs 

to  the  Paiute  Indians  of  the  Walker  River  Reser- 
vation by  operation  of  law. 

Relicted  Lakebed  Lands  Adjoining  Walker  River 

Indian  Reservation,   Nevada,   M-36736  (Apr.  9, 1968) 

A  departmental  regulation  promulgated 
pursuant  to  statutory  authority  has  the 
force  and  effect  of  lav.  An  application 
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REORGANIZATION  PLANS 

Section  6  of  Reorganization  Plan  No.    4,    effective 
June  30,    1940  (5  F.  R.   2421;  54  Stat.    1234,    1235; 
note  following  5  U.S.  C.    sec.    133t  (1958)),    trans- 

ferred to  the  Department  of  the  Interior  the  full 
power  which  was  formerly  vested  in  the  Depart- 

ment of  Agriculture,    pursuant  to  the  Soil  Conser- 
vation and  Domestic  Allotment  Act  of  1935  (49 

Stat.    163,    as  amended;   16  U.S.C.    sees.    590a- 
590e,    590f,    590g,    590h,    590i,    590j-590q  (1958)), 
with  respect  to  lands  otherwise  under  the  juris- 

diction of  the  Department  of  the  Interior.     The 
question  whether  the  Department  of  the  Interior 
may  perform  soil  and  moisture  conservation 
operations  pursuant  to  the  Soil  Conservation  and 
Domestic  Allotment  Act  of  1935  (49  Stat.    163, 
as  amended;   16  U.S.C.    sees  590a-590e,    590f, 
590g,    590h,    590i,    590j-590q  (1 958)),   on  a  partic- 

ular tract  of  land  is  answered  by  determining 
whether  the  Department  has  administrative  juris- 

diction over  the  tract.     If  the  tract  is  under  the 

Department's  administrative  jurisdiction,    the  De- 
partment may  perform  such  soil  and  moisture 

operations  on  the  tract,    even  though  the  benefits 
of  such  operations  accrue  in  whole  or  in  part  to 

other  lands  not  under  the  jurisdiction  of  the  De- 
partment.    Accordingly,    the  Department  may  con- 

duct soil  and  moisture  conservation  operations  on 
lands  under  its  jurisdiction  where  the  primary 
benefits  from  such  operations  accrue  to  lands  in 

private  ownership  or  to  federally  owned  improve- 
ments which  are  under  the  jurisdiction  of  other 

Federal  agencies. 

Soil  and  Moisture  Conservation  Program,    M-36677 
(Feb.    23,    1965)  72  I.  D.    92 

RES   JUDICATA— ConMnnoH 

The  doctrine  of  res  judicata  has  long  been  accepted 
and  applied  by  the  Department.  However,  the  doc- 
trine  is  generally  invoked  as  a  bar  to  a  claim  for 
relief  only  where  there  has  been  a  final  adjudica- 

tion of  a  matter  before  the  Department  and  where 
it  is  clear  that  the  same  facts  and  issues  are  in- 

volved in  a  subsequent  matter  before  the  Depart- ment. 

Southern  Pacific  Company.   Louis  G.    Wedeklnd. 
1  IBLA  50   (Oct.    7,    1970)  77   I.D.    177 

The  fact  that  a  mining  claim  may  at  one  time  have 
been  found  to  be  a  valid  claim  does  not  estop 
the  Department,   under  the  principle  of  res 
judicata,    from  bringing  adverse  proceedings  a- 
gainst  the  claim  when  as  application  for  patent 
to  the  claim  is  filed. 

United   States  v.   H. Webb.   1   IBLA  67 
(Oct.    15,    1970) 

An  oil  and  gas  lease  offeror  cannot  raise  as  an  ob- 
jection to  the  rejection  of  a  later  offer  the  re- 
jection of  an  earlier  one  which  has  been  finally 

disposed  of. 

Duncan  Miller.    1   IBLA  174    (Dec.    21,    1970) 

Where  an  appeal  has  been  taken  and  a  final 
Departmental  decision  has   been   rendered 
thereon,    the   principle  of   res   judicata 
will  operate   to  bar  consideration  of   a 
new  appeal  arising  from  a  later   proceeding 
involving   the  same  party,    the   same   land, 
the  same  claim,   and   the  same  Issues. 

RES  JUDICATA 

Where  an  application  for  an  oil  and  gas  lease 

under  a  railroad  right-of-way  was  rejected 
and  almost  ten  years  later  the  applicant  files 
a  request  to  renew  the  prior  application,   the 

matter  is  res  judicata  and  will  not  boreope.-t'd 
when  the  applicant  alleges  ';<-<  new  facts  show- 

ing a  change  in  circumstances  Si^ce  the  prior 
rejection. 

Edwin  Barrett,   A- 30602  (Oct.    5,    1! 

The  Dredge  Corporation, 1971) 3  IBLA  98      (Aug.    13, 

Where  an  appeal  has  been  taken  and  a   final 
Departmental  decision  has  been  rendered 
thereon,    the   principle  of   res  Judicata  will 
operate   to  bar   consideration  of  a  new  appeal 
arising   from  a  later  collateral  proceeding 
Involving   the  same  party,    the  same   land,    the 
same  claim,   and   the  same  issues. 

United   States  v.    J.    S. 

(Sept.   3,   1971) 

Devenny,    3  IBLA  185 

Where  a  land  office  acting  within  its  jurisdiction 
has  declared  a  mining  claim  to  be  void 
ab  initio  because  it  was  located  on  withdrawn 

land  and  no  appeal  is  taken  from  the  decision, 
the  principle  of  res  judicata  is  operative  to 
bar  a  reconsideration  of  this  determination 

in  a  later  collateral  proceeding. 

John  G.    and  Zilpha  L.    Wenzel  et  al. 
(Dec.    1,    1966) 

A-30616 

Where  an  appeal  has  been  taken  and  a  final 
Departmental  decision  has  been  rendered 
thereon,  the  principle  of  res  judicata 
will  operate  to  bar  consideration  of  a 
new  appeal  arising  from  a  later  proceeding 
involving  the  same  party,  the  same  land, 
the  same  claim,  and  the  same  issues. 

Eldon  L.  Smith,  5  IBLA  330  (Apr.  18,  1972) 

79  I.D.  140 
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RES  JUDICATA— Continued RES  JUDICATA — Continued 

Where  an  appeal  has  been  taken  and  a  final  Depart- 
mental decision  has  been  reached  the  principle 

or  res  judicata  will  operate  to  bar  considera- 
tion of  a  new  appeal  arising  from  a  later  pro- 

ceeding involving  the  same  party,  the  same  land, 
the  same  claim,  and  the  same  issues ,  absent 

compelling  legal  or  equitable  reasons  for  re- 
consideration. 

Eldon  L.  Smith,  6  IBLA  310  (July  12,  1972) 

Where  no  appeal  is  taken  from  a  decision 
canceling  a  homestead  entry  for  failure 
to  submit  final  proof  at  the  expiration 
of  the  term  of  the  entry,  and  final  proof 
is  submitted  six  years  subsequent  to  such 
decision,  res  judicata  and  the  doctrine 
of  finality  of  administrative  action  bar 
further  consideration  of  the  case  when  an 

appeal  is  taken  from  a  decision  rejecting 
final  proof. 

John  W.  Roth,  8  IBLA  39  (Oct.  11,  1972) 

Where  an  appeal  has  been  taken  and  a  final  Depart- 
mental decision  has  been  reached  as  to  validity 

of  a  mining  claim  held  as  community  property, 
under  the  doctrine  of  administrative  finality  the 
principle  of  res  judicata  will  operate  to  bar 
consideration  of  a  new  appeal  arising  from  a  later 
proceeding  involving  the  same  issues  in  connection 
with  the  community  property  interest  of  the  wife, 
absent  compelling  legal  or  equitable  reasons  for 
reconsideration. 

United  States  v.  Catherine  R.  Blythe,  16  IBLA  94 
(June  28,  1974) 

RIGHTS-OF-WAY 
(See  also   Indian  Lands,   Outer 
Continental  Shelf  Lands  Act, 
Reclamation  Lands) 

Where   the  Department  has    acted  within 
its    jurisdiction   and   review  of  such 
action  has   not   been  sought   on    a 
finely   basis,    the   principle   of    res 
judicata   in   its    administrative    law 
counter-part   —    the   doctrine   of 
finality   of  administrative   action   -- 
is   operative    to   bar   a   claim   for 
relief. 

Elsie arington,  9  IBLA  191  (Jan  29,  19  7  3) 

civil  action  in  a  federal  district  court 

condemning  a  mining  claim  for  a  leasehold 
by  the  Department  of  the  Navy  is  not  res 

judicata  to  a  subsequent  contest  challeng- 
ing the  validity  of  a  claim  prior  to  the 

condemnation. 

GENERALLY 

The  Department  will  not  deny  an  application  for  a 
right-of-way  to  transport  water  from  a  mill 
site  for  use  on  a  mining  claim  upon  the  basis  of 
a  protest  that  the  use  of  the  water  will  deplete 
the  underground  water  available  to  agricultural 
users  of  such  water  where  it  appears  that 
under  the  water  law  of  the  State  (California)  the 

agricultural  users  have  a  remedy  at  law  to  pro- 
tect their  interests;  the  Department  will  not 

adjudicate  the  water  rights  of  the  parties. 

Howard  C.    Brown.   A-30536  (May  31,    196( 
73  I.  D.    172 

United   States   v.    Lester   E.    Martin,    9   IBLA   2  36 
(Feb.    1,    197  3) 

Where   the   Department  has   acted  within   its 
jurisdiction   and   review   of   such   action  has 
not  been  sought   on  a   timely   basis,    the 
principle   of   res   judicata   in   its   adminis- 

trative  law   counterpart   —   the   doctrine 
of    finality   of   administrative   action   — 
is   operative   to  bar   a   claim   for   relief. 

L.   M.    Perrln,   Jr.      et   al.,    9    IBLA   370 
(Feb.    14,    1973) 

An   applicant   for   a  grazing   license  or   permit 
who   fails    to  appeal   a   final   decision   of   a 
District  Manager  within  the  prescribed 
period   of    time   set   forth   in  43  CFR  4.470(a) 
is  barred  from  thereafter  challenging  the 
matters    adjudicated  in  such   final  decision. 

Leonard   Bown,    12    IBLA  192    (July    16,    1973) 

An  applicant  for  purchase  of  a  small  tract  is  not 
entitled  to  a  reduction  of  the  purchase  price 
set  for  the  tract  because  a  portion  of  the  tract 
is  crossed  by  a  highway  right-of-way. 

Joseph  J.    Miller,   Irene  Theresa  Wagnea 
A-30681,  A-30686  (May  3,    1967) 

Applications  for  ri.gh1s-of--wa.y  for  a  toll  road  in 
Alask.i.  filed  pursuant,  lo  theact  of  May  14,    1898, 
,i  re  properly  rejected  where  the  applicant  fails 
to  show  to  the  satisfaction  of  the  Secretary  of 
the  Interior  that  the  public  convenience  requires 
the  construction  of  the  proposed  road  and  that 

the  interests  of  the  public  would  not  be  injuri- 
ously affected  by  the  granting  of  the  rights-of- 

way. 

Protests  filed  by  officials  of  the  State  of  Alaska 

against  the  allowance  of  applications  for  rights- 
of-way  for  a  toll  road  need  not  be  filed  in  ac- 

cordance with  the  Department's  rules  of  prac- 
tice governing  the  filing  of  answers  in  adver- 
sary proceedings  before  the  Department,   where 
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RIGHTS-OF-WAY— Cont  inued 

GENERALLY  — Cont  inued 

the  officials  are  not  named  in  the  proceedings 
as  adverse  parties,   and  may  be  considered  in 
determining  whether  the  applications  should  be 

granted. 

D.    L,   Simasko,   A-30734  (July  27,    1967) 

Where  express  statutory  provisions  govern  the 
method  of  releasing  land  from  a  State  highway 
Department  material  site,  the  land  remains 
part  of  the  site  until  released  in  accordance 
with  the  statute,  without  regard  to  whether 
the  project  for  which  the  site  was  approved 
has  been  completed. 

Carl  M.   Shearer,  James  M.    Krumtum,  A-30838 
(Dec.    21,    1967) 

Where  a  regulation  provides  that  the  rates  charged 

for  a  right-of-way  across  Government  lands 
may  be  revised  only  after  notice  and  an  oppor- 

tunity for  hearing,   it  is  improper  to  increase 

the  rates  without  following  the  prescribed  pro- 
cedure. 

RIGHTS-OF-WAY— Cont  inued 

GENERALLY  — Cont  inued 

operations  and  as  a  substitute  for  services  they 
would  otherwise  have  to  provide  less  economi- 

cally themselves  would  not  be  using  a  right-of- 
way  allowed  it  for  radio  transmission  facili- 

ties exclusively  for  a  nonprofit  and  is  not 
entitled  to  use  of  the  site  without  charge;  how- 

ever,  the  charge  to  be  imposed  may  reflect 

the  extent  of  the  physical  use  of  the  right-of- 
way  and  the  value  of  the  operation  as  a  part  of 
a  distress  and  emergency  service  communica- 

tions system. 

Southern  Oregon  Timber  Industries  Associatic 
A-30815  (Mar.    26,    1968) 

Reservoir  right-of-way  applications  are 
properly  rejected  where   the   lands   applied 
for  are  within  public   land  surveyed  meander 
lines  of   the  Great  Salt  Lake  and  have  been 
conveyed   to  the  State  of  Utah  by   the  United 
States   in  accordance  with   the  Act   of  June  3, 
1966,    and   they  will   not  be  suspended   to 
■wait  possible   reversion  of   the  land   to   the 
United  States   if   certain  contingencies  pre- 

scribed by   the  act  should   transpire. 

William  J.   Colman.    3   IBLA  322   (Oct.    8,    1971) 

Where  a  regulation  provides  that  rates  charged 
for  rights-of-way  across  Government  lands 
may  be  revised  only  after  notice  and  an  oppor- 

tunity for  hearing,   the  hearing  ought  to  be  held 
before  the  rate  is  issued,  but  if  the  procedure 
is  not  followed,  a  hearing  in  compliance  with 
the  regulation  may  be  held  after  the  first  rate 
determination  is  set  aside. 

A  "requirement  that  a  hearing  be  held  before  an 
action  may  be  taken  is  satisfied  even  though  an 
official  other  than  the  one  who  conducts  the 

hearing  makes  the  decision. 

The  determination  of  whether  to  hold  a  hearing  on 
an  issue  of  fact  before  a  field  commissioner 
abides  in  the  discretion  of  the  Director  of  the 

Bureau  of  Land  Management  and  an  appellant 
from  a  land  office  decision  fixing  or  revising 

a  rate  charge  for  a  right-of-way  over  Govern- 
ment lands  is  not  entitled  to  one  as  a  matter  of 

right,  but  the  Director  (or  Secretary)  may 
order  that  one  be  held  if  he  deems  it  advisable. 

Such  a  hearing  will  be  ordered  where  it  is  pro- 
posed to  change  a  charge  for  a  revocable  right- 

of-way  across  wildlife  refuge  lands  from  an 
annual  rental  to  a  lump-sum  charge  and  there 
is  sharp  controversy  as  to  the  basis  for  deter- 

mining the  lump-sum  payment. 

Transcontinental  Gas  Pipe  Line  Corporation  et   al. 
A-30622  (Jan.    29,    1968) 

A  nonprofit  organization  that  furnishes  radio 
service  to  members  that  use  the  service  as  an 

integral  part  of  their  regular  profit-seeking 

A  special   land   use    permit   will  not   be   granted 
where  other  provisions  of   any  existing  law 
authorize   the  desired  use;    therefore,    it   is 
proper   to  reject  an  application  for  a  special 
land   use   permit    to   accommodate  an   access    road 
to  a  mining   claim  where    the   road    is   authorized 
by  existing  law. 

The   United    States  mining   laws   give    to   the   owner 
of   mining   claims   as   a  necessary   incident   a 
nonexclusive  right  of  access   across   the 
public  lands   to  their  claims   for  purposes   of 
maintaining  the   claims   and  as   a  means    of 
removing   the   minerals.      Therefore,    an  owner  of 
a  mining  cJaim  may   construct  and  maintain   across 
the  public   lands  a  nonexclusive  road  for  such 

purposes . 

Alfred  E.   Koenle.   4   IBLA  18    (Oct. 
26,  1971) 

78  I.D. 305 

Generally,  when  public  lands  are  patented  all 
title  and  control  of  the  land  passes  from 
the  United  States  and  this  Department  has 

no  authority  to  issue  rights-of-way  over 
the  patented  lands. 

Patents  cannot  convey  what  the  law  reserves, 
therefore,  patents  issued  after  the 
Federal  Power  Commission  had  granted  a 
license  for  a  transmission  line  are  sub- 

ject to  the  reservation  prescribed  by 
section  24  of  the  Federal  Power  Act 
regardless  of  whether  or  not  the 
reservation  was  stated  in  the  patent. 

Where  lands  are  patented  subject  only  to  a 
reservation  under  section  24  of  the  Fed- 

eral Power  Act,  the  Department  of  the 
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Interior  has  no  authority  under  the  Act 

of  March  4,  1911,  to  grant  a  right-of-way 
to  maintain  an  existing  transmission  line 
which  had  been  licensed  by  the  Federal 

Power  Commission  even  though  the  Commis- 
sion has  determined  the  line  is  not  a 

primary  line  within  its  licensing  authority. 

Quaere:  Whether  the  Department  of  the 
Interior  has  authority  to  reserve  a 
right  when  lands  are  patented  to  grant 

rights-of-way  under  the  Act  of  March  4, 
1911,  over  the  patented  lands. 

Even  if  there  is  such  authority,  but  the 
language  of  the  regulations  and  of  the 
insertions  in  patents  does  not  clearly 
reserve  the  right  in  the  future  to  grant 

the  right-of-way  under  the  Act  of  March  4, 
1911,  where  a  right-of-way  was  then 
licensed  under  a  different  act,  a  reserva- 

tion of  the  right  will  not  be  presumed. 

management  area  pursuant  to  the  Fish 

and  Wildlife  Coordination  Act,  will 

be  sustained  where  it  was  made  in  due 

regard  for  the  public  interest  in 
managing  the  area  in  light  of  that Act. 

Rimrock  Canal  Company, 9  IBLA  333  (Feb.  14,  19  73) 
80  I.D.  197 

Where  a  Bureau  of  Land  Management  appraiser 
has  not  followed  the  criteria  established 

for  calculating  the  fair  market  value  of 
rental  for  right-of-way,  the  case  will  be 

remanded  to  the  Bureau  for  further 
consideration. 

Western  Slope  Gas  Company,  10  IBLA  345 

(May  1,  197  3) 

Arizona  Public  Service  Company, 
(Mar.  13,  1972) 

5   IBLA  137 

79   I.D.    67 

There    is   no   grant   of   a   right-of-way 
under   the  Act    of  March    3,    1891,    as 
to  withdrawn    lands  without    approval 
of    the   Secretary   of    the   Interior,   who 
may    deny   an   application   and   approval 
of  maps    filed   thereunder  upon   reason- 

able  grounds,    or    condition   approval    as 
to   the   location  of    the   improvements    to 
be   constructed. 

An  easement   to  the  United  States  which 
authorizes   use  of  an  existing  road, 
and  location   and  construction  of  ex- 

tensions  and  spurs   to   that   road,   does 
not   authorize   construction  of  a  pro- 

posed road  which  would  not  be  an  ex- 
tension nor  spur  of  the  existing  road, 

but   instead  would  be   a  relocation  and 
by-pass   of  a  portion  of   the  existing 
road. 

Laura  E.  Hunt   and  Chaunccy  0.  Hunt,   7  II 
(Sept.    26,   1972) 

Where  a  right-of-way  over  public  lands  is  occupied 
under  advance  permission  before  an  application  there- 

for    is  approved,   rental  for  the  right-of-way  accrues 
from  the  date  of  such  permission  and  no  separata 
charge  is  to  be  made  for  rental  for  the  period 
between  the  grant  of  advance  permission  and  the 
Issuance  of   the  right-of-way. 

Where  a  regulation  governing  relinquishments  of  rights- 
of-way  provides  for  refunds  only  for  those  full  years 
remaining  in  the  term  originally  granted,  under  a 
similar  principle,  an  applicant  will  be  liable  for 
rental  for  the  year  in  which  advance  permission  Is 
granted  for  construction,  prior  to  the  grant  of  a 
right-of-way. 

Western  Arizona  CATV,   15  IBLA  259   (Apr.    18,   1974) 

No  new  right-of-way  may  be  acquired  pursuant  to 
the  Act  of  July  26,  1866,  the  right-of-way 
clause  In  that  Act  having  been  entirely  super- 

seded by  subsequent  legislation.  A  right-of- 
way  to  convey  water  may  be  granted  only  under 
the  Act  of  March  3,  1891,  as  amended ,  or  the 
Act  of  February  15,  1901,  _as  amended,  depend- 

ing upon   its  purpose. 

John  V.    Hyrup_,   15   IBLA  412    (June   12,   1974) 

Where    land  has   been  withdrawn   for   state 
management    as   a  wildlife   area  under 
the   Fish   and  Wildlife   Coordination 
Act,    the   Bureau   of   Land  Management 
must    consider    the   recommendations   of 
the   state   and  of    the   Bureau   of   Sport 

Fisheries   and  Wildlife   to  assure   con- 
servation  of    the   fish   and  wildlife 

before   approving   a   right-of-way    appli- 
cation  under   the  Act   of   March    3,    1891, 

for   a  pumping  site   and   irrigation   sys- tem. 

A  Bureau  of   Land  Management   decision 
which    rejected   an   application   under 
the   Act    of   March    3,    1891,    for   a   pump- 

ing  station   and   irrigation   system 
within   a  small    cove   of   a   reservoir 
withdrawn   for   a    fish   and  wildlife 

Ferilht  iiT\8TrVh" rl8ht"  * holder  o£  ■«•'• «'« 
I  reservoir"     *""  federal  !«"»«  for  a  portion  of Zelph  S.  Calder,  16  IBLA  27  (June  20,  1974)   81  I.D. 

Where  a  state  agency  holds  a  Forest  Service  free 
use  permit  to  remove  mineral  materials  from 
designated  public  land  this  does  not  constitute 
a  withdrawal  or  serve  to  segregate  the  land 
from  appropriation  under  the  mining  laws,  as 
does  a  material  site  right-of-way  issued  pur- 

suant to  the  Federal-Aid  Highway  Act. 

United  States  v.  Kenneth  McClarty,  17  IBLA  20 
(Aug.  29.  1974)  ei  i.D.  472 

339 
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RIGHTS-OF-WAY— Continued 

ACT  OF  MARCH  3,  1891 — Continued 

Except  where  the  United  States  itself  asserts 

an  Interest,  the  Department  does  not  adjudi- 
cate water  rights  and  will  not  deny  an  appli- 

cation for  right-of-way  to  transport  water 
to  a  mlllslte  upon  the  basis  of  a  protest 
of  the  amount  of  water  to  be  used  under  a 
State  water  permit  or  on  the  basis  of  an 

alleged  conflict  with  the  protestant',8  own 
water  rights  where  It  appears  the  pro- 
testant  has  a  remedy  at  law  to  protect  its 
Interests. 

U.S.  Tungsten  Corporation 
1974) 

17  1BLA  241  (Sept.  23, 

The  holders  of  special  use  permits  and  easements 

granting  rights-of-way  across  mining  claims 
have  a  sufficient  adverse  interest  under  43  CFR 

4.450-1  to  Initiate  a  private  contest  against 
mining  claimants  challenging  the  validity  of 
the  claims. 

State  of  California,  et  al.  v.  Dor la  Mining  and 
Engineering  Corporation,  et  al..  United  States. 
Intervenor,  17  IBLA  380  (Oct.  31.  1974) 

Suspension  of  the  right  to  construct  facilities  on 

rights-of-way  granted  pursuant  to  the  Act  of 
Feb.  1,  1905,  16  U.S.C.  f  524  (1970),  is  tanta- 

mount to  cancellation  of  the  rights-of-way.  Such 
rights-of-way  may  be  canceled  only  after  notice 
and  an  opportunity  for  a  hearing  have  been  af- 

forded the  holders  of  the  rights-of-way. 

While  rights-of-way  granted  pursuant  to  the  Act  of 
Feb.  1,  1905,  16  U.S.C.  $  524  (1970),  are  subject 
to  cancellation  If  construction  of  facilities 

has  not  been  completed  within  five  years,  such 

rights-of-way  should  not  be  canceled  if  the  nature 
of  the- project  requires  an  extensive  period  of 
time  for  its  completion  and  that  completion  has 
been  diligently  pursued. 

The  Cities  of  Aurora  and  Colorado  Springs,  Colorado. 
18  IBLA  51  (Nov.  18,  1974) 

The  right-of-way  granted  under  the  Act  of 
March  3,  1891,  is  an  easement  only,  and 
does  not  vest  In  the  holder  a  limited  fee 
in  the  land.   It  is  subject  to  cancellation 

by  the  Department  of  the  Interior  for 
failure  to  comply  with  the  conditions  under 
which  It  is  Issued. 

As  section  20  of  the  right-of-way  Act  of 
March  3,  1891,  requires  forfeiture  of  the 
grant  to  the  extent  improvements  are  not 
completed  within  five  years  from  the  grant, 
this  Department  cannot  extend  the  time  to 

construct  the  right-of-way  Improvements. 

To  cancel  a  right-of-way  granted  under  the  Act 
of  March  3,  1891,  the  grantee  should  be 
given  notice  of  the  grounds  for  the  cancella- 

tion and  the  opportunity  for  a  hearing  if  he 
disputes  the  facts. 

Fred  Markle.  6  IBLA  52  (May  18,  1972) 

There  is  no  grant  of  a  right-of-way 
under  the  Act  of  March  3,  1891,  as 
to  withdrawn  lands  without  approval 

of  the  Secretary  of  the  Interior,  who 

may  deny  an  application  and  approval 
of  maps  filed  thereunder  upon  reason- 

able grounds,  or  condition  approval  as 

to  the  location  of  the  improvements  to 
be  constructed. 

Where  land  has  been  withdrawn  for  state 
management  as  a  wildlife  area  under 
the  Fish  and  Wildlife  Coordination 

Act,  the  Bureau  of  Land  Management 
must  consider  the  recommendations  of 
the  state  and  of  the  Bureau  of  Sport 

Fisheries  and  Wildlife  to  assure  con- 
servation of  the  fish  and  wildlife 

before  approving  a  right-of-way  appli- 
cation under  the  Act  of  March  3,  1891, 

for  a  pumping  site  and  irrigation  sys- 

ACT  OF  MARCH  3,  1891 

The  grant  of  a  right-of-way  under  the  act  of  Mar.    3. 
1891,    is  a  grant  through  the  public  lands  of  the 
United  States  and  docs  not  attach  to  the  oil  and 

gas  deposits   reserved  to  the  United  Stales  in  land 
patented  prior  to  the  grant  of  the  right-of-way. 

R.S.    McKnight,    A-30237  (Mai 29,  1965) 
72  I.  D.  153 

A  Bureau  of  Land  Management  decision 

which  rejected  an  application  under 
the  Act  of  March  3,  1891,  for  a  pump- 

ing station  and  irrigation  system 
within  a  small  cove  of  a  reservoir 
withdrawn  for  a  fish  and  wildlife 

management  area  pursuant  to  the  Fish 
and  Wildlife  Coordination  Act,  will 

be  sustained  where  It  was  made  in  due 

regard  for  the  public  interest  In 

managing  the  area  in  light  of  that Act. 

Rlmrock  Canal  Company,  9  IBLA  333  (Feb. 
14,   1973) 

80  I.D.    197 

An  application  for  reservoir  site  rights-of-way 
under  the  act  of  March  3,   1891,  that  does  not 

comply  with  the  regulations  (43  CFR  2234.  1-2) 
is  properly  rejected. 

J.   R.    Mahoney,  A- 30567  (July  25,   1966) 

No  right-of-way  for  the  purpose  of  irrigation 
under  the  Act  of  March  3,   1891,   is  granted 
until  the  Department  has  given  approval  to  a 
nap  submitted  by  the  applicant. 

James  D.    &  Ted  L.   Perkins,   13  IBLA  74   (Sept.    1 1973) 



850 

RIGHTS-OF-WAY— Con  t  inued 

ACT  OF  MARCH  3,   1891 — Continued 

No  new  right-of-way  may  be  acquired  pursuant  to  the 
Act  of  July  26,  1866,  the  right-of-way  clause  in 
that  Act  having  been  entirely  superseded  by  subse- 

quent legislation.   A  right-of-way  to  convey  water 
may  be  granted  only  under  the  Act  of  March  3,  1891, 
as  amended,  or  the  Act  of  February  15,  1901,  as 
amended ,  depending  upon  its  purpose. 

John  V.  Hyrup.  15  IBLA  412  (June  12,  1974) 

A  right-of-way  under  the  Act  of  March  3,  1891, 
does  not  vest  until  the  Secretary  of  the 
Interior  has  approved  the  application.   The 

Secretary  may  withhold  his  approval  if  the 
grant  is  not  in  the  public  interest  or  he 
may  condition  the  grant  to  ensure  that  the 
public  interest  will  be  protected. 

Pursuant  to  a  regulation,  applications  to 

acquire  a  right-of-way  for  the  main  purpose 
of  irrigation  should  be  made  under  the  Act  of 
March  3,  1891. 

A  reservoir  right-of-way  under  the  Act  of  March  3, 
1891,  does  not  give  the  grantee  exclusive  fishing 
or  stock-watering  rights  in  the  reservoir  over 
federal  lands.   Fish  culture  or  stock-watering 
is  not  a  public  use  nor  an  authorized  subsidiary 
use  of  a  right-of-way  under  the  Act  of  March  3, 
1891,  as  amended. 

There  is  no  rental  charge  for  the  uses  authorized 

by  a  right-of-way  approved  under  the  Act  of 
March  3,  1891. 

Zelph  S.  Calder, 16  IBLA  27  (June  20,  1974) 
81  I.D.  339 

RIGHTS-OF-WAY— Continued 

ACT  OF  JANUARY   21,    1895 

The  rejection  of  an  application  for  a  tramroad  (rail 

road)  right-of-way  filed  pursuant  to  the  Act  of 
January  21,  1895,  will  be  affirmed  where  the  appli- 

cant falls  to  show  how  it  is  needed  in  any  present 

mining  or  quarrying  operation. 

Western  Aggregates  of  Mineral  &  Rock,  Inc. , 
7  IBLA  338  (Sept.  26,  1972) 

ACT  OF  FEBRUARY   15,    19C1 

The  Department  will  not  deny  an  application  for  a 
right-of-way  to  transport  water  from  a  mill 
site  for  use  on  a  mining  claim  upon  the  basis 
of  a  protest  that  the  use  of  the  water  will  de- 

plete the  underground  water  available  to 
agricultural  users  of  such  water  where  it  ap- 

pears that  under  the  water  law  of  the  State 
(California)  the  agricultural  users  have  a 
remedy  at  law  to  protect  their  interests;  the 
Department  will  not  adjudicate  the  water 
rights  of  the  parties. 

Howard  C.   Brown.   A-30536  (May  31 .    1966) 
73  I.D.    172 

It  is  proper  to  reject  an  application  for  a  right-of- 
way  for  a  pipeline  to  transport  water  from  a 
spring  on  public  land  to  private  land  for  private 
use  where  the  public  land  has  high  resource 
value  to  the  development  of  which  the  water  may 
be  vital. 

William  A.    Lester.    Executor  of  the  Estate  of 

Fred  W.   Sprung,    2  IBLA  172    (Apr.    19,    1971) 

A  right-of-way  under  the  Act  of  March  3,  1891, 
does  not  vest  until  the  Secretary  of  the  Inter- 

ior has  approved  the  application.   The  Secre- 
tary may  withhold  his  approval  if  the  grant 

is  not  in  the  public  interest. 

The  Secretary  of  the  Interior  may  condition  the 

grant  of  a  right-of-way  under  the  Act  of  March  3, 
1891,  to  ensure  that  the  public  interest  will 
be  protected. 

An  irrigation  right-of-way  under  the  Act  of  March  3 
1891,  does  not  give  the  grantee  exclusive  use 

and  control  of  the  right-of-way  area  and  the 
Secretary  of  the  Interior  may  condition  the 

right-of-way  grant  with  reasonable  environmen- 
tal stipulations  designed  to  protect  the  public 

interest. 

Grindstone  Butte  Project,  18  IBLA  16  (Nov.  7, 
1974) 

No  new  right-of-way  may  be  acquired  pursuant  to 
the  Act  of  July  26,  1866,  the  right-of-way 
clause  in  that  Act  having  been  entirely  super- 

seded by  subsequent  legislation.  A  right-of- 
way  to  convey  water  may  be  granted  only  under 
the  Act  of  March  3,  1891,  as  amended,  or  the 

Act  of  February  15,  1901,  as  amended,  depend- 
ing upon  its  purpose. 

John  V.  Hvrup.  15  IBLA  412  (June  12,  1974) 

Except  where  the  United  States  itself  asserts 

an  interest,  the  Department  does  not  adjudi- 
cate water  rights  and  will  not  deny  an  appli- 

cation for  right-of-way  to  transport  water 
to  a  millsite  upon  the  basis  of  a  protest 
of  the  amount  of  water  to  be  used  under  a 
State  water  permit  or  on  the  basis  of  an 

alleged  conflict  with  the  protestant's  own 
water  rights  where  it  appears  the  pro- 
testant  has  a  remedy  at  law  to  protect  its 
interests. 

U.S.  Tungsten  Corporation,  17  IBLA  241  (Sept.  23, 
1974) 
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ACT  OF  FEBRUARY  15,  1901 — Continued 

It   is  within  the  discretion  of   the  Bureau  of 
Land  Management   to  reject  an  application 
for  a  right-of-way  for  a  pipeline  to  trans- 

port water  from  a  spring  on  public   land  to 
private  land   for  private  use,  where  the 
public   land   is  retained  for  wildlife  pur- 

poses and  the  spring   is  essential  to  the 
wildlife  because  of  critical  summer  water 
shortages. 

Scott  Hampson,   18  IBLA  230   (Dec.   31,   1974) 

A  decision  of  the  Bureau  of  Land  Management 
holding  a  right-of-way  granted  under  the 
Act  of  February  15,  1901,  for  cancellation 
if  proof  of  construction  is  not  filed,  will 
be  set  aside  and  remanded  where  the  Bureau 
notifies  the  Board  of  Land  Appeals  that  the 
requirement  has  been  satisfied. 

Grace  Belle  Wllkerson,   10  IBLA  279   (Apr. 
1973) 

17, 

RIGHTS-OF-WAY— Cont  inued 

ACT  OF  FEBRUARY  1,    1905—Continued 

nature  of  the  project  requires  an  extensive 
period  of  time  for  its  completion  and  that  com- pletion has  been  diligently  pursued. 

The  Cities  of  Aurora  and  Colorado  Springs.  Colnr.H^ 

18  IBLA  51  (Nov.  18,  1974)        ^^ 

ACT  OF  MARCH  4,  1911 

An  applicant  for  a  transmission  line  right-of-way 
under  the  act  of  Mar.    4,    1911,    is  properly  re - 
quired  to  file  the  stipulation  required  by  the  De- 

partment's  regulations  agreeing  to  permit  the 
Department  to  utilize   surplus  capacity  in  the  line, 
or  to  increase  the  capacity  of  the  line  for  the 
transmission  of  power  by  the  Department. 

Idaho  Power  Company,    A-30294  (Mar.    4,    1965) 

Southern  California  Edison  Company,    A -30 377 
(June   11,    1965) 

ACT  OF  FEBRUARY  1,  1905 

By  departmental  regulation,   an  application  for  a 
right-of-way  over  lands  in  a  national  forest  undei 
section  4  of  the  act  of  February  1,    1905,   may  no\ 

be  approved  unless  it  is  determined  that  allow- 
ance of  the  application  will  not  be  contrary  to  the 

public  interest. 

An  application  under  section  4  of  the  act  of  February 
1,    1905,   for  a  right-of-way  across  national  for- 

est land  is  properly  rejected,  and  advance  per- 
mission to  construct  is  properly  revoked,   where, 

more  than  5  years  after  advance  permission  to 
construct  has  been  granted,    construction  has  not 
been  commenced,  where  the  land  has  a  high  rec- 

reational potential  which  would  best  be  conserved 

by  keeping  the  land  in  its  pristine  state,    and 
where,    in  the  meantime,   the  Forest  Service  has 
proceeded  with  its  own  plans  for  use  of  the  land  to 
be»crossed  by  the  right-of-way  and  now  finds  that 

granting  of  the  right-of-way  would  be  inconsistent 
with  its  contemplated  use  of  the  land. 

.John  P.   Elliot,   Jr.,   A-31003  (Dec.   8,    1969) 

Suspension  of   the  right   to  construct   facilities  on 
rights-of-way  granted  pursuant   to  the  Act  of 
Feb.    1,   1905,    16  U.S.C.    5   524    (1970),   is   tanta- 

mount to  cancellation  of   the  rights-of-way.     Such 
rights-of-way  may  be   canceled   only  after  notice 
and  an  opportunity  for  a  hearing  have  been  af- 

forded the  holders  of   the  rights-of-way. 

While  rights-of-way  granted  pursuant   to  the  Act  of 
Feb.    1,   1905,   16  U.S.C.    S   524    (1970),   are  subject 
to  cancellation  if  construction  of   facilities  has 
not  been  completed  within  five  years,   such 
rights-of-way  should  not  be  canceled   < f   the 

An  applicant   for  a  transmission  line  right- 
of-way  under   the  Act  of  March  4,   1911,   is 
properly  required  to  accept   the  stipulation 

Imposed  by  the  Department's  regulations 
permitting  the  Department   to  utilize 
surplus  capacity  in  the  line  or  to  increase 
the  line   for  the  transmission  of  power  by 
the  Department. 

Utah  Power  &  Light  Company,   4  IBLA  62   (Nov.   5, 
1971) 

Where   lands   are  patented  subject   only  to  a 
reservation  under  section  24   of  the   Federal 
Power  Act,    the  Department   of   the   Interior 
has  no   authority  under   the  Act   of  March  4, 
1911,   to  grant  a  right-of-way  to  maintain 
an  existing  transmission   line  which  had 
been  licensed  by   the   Federal  Power  Commis- 

sion even  though   the  Commission  has  deter- 
mined  the   line   is  not   a  primary  line  within 

its   licensing  authority. 

The  Department  of  the  Interior  has   authority 
under  the  Act  of  March  4,   1911,   to  grant 
rights-of-way  over  public   lands   for  hydro- 

electric transmission  lines  which  are  not 
primary   lines   under  the  jurisdiction  of  the 
Federal  Power  Commission. 

Quaere:     Whether  the   Department  of  the  Interior 
has  authority  to  reserve  a  right  when  lands 
are   patented  to  grant   rights-of-way  under   the 
Act   of  March  4,    1911,   over  the  patented 
lands. 

Even  if  there  is  such  authority,  but  the 
language  of  the  regulations  and  of  the 
insertions  in  patents  does  not  clearly 
reserve  the  right  in  the  future  to  grant 
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RIGHTS-OF-WAY— Continued 

ACT  OF  MARCH  4,  1911— Continued 

Che  right-of-way  undti    che  Act  of  March  4, 
1911,  where  a  right-of-way  was   then 
licensed  under  a  different  act,   a  reserva- 

tion of  the  right  will  not  be  presumed. 

Arizona  Public  Service  Company, 
(Mar.    13,    1972) 

5  IBLA  137 
79  I.D.   67 

RIGHTS-OF-WAY— -Continued 

ACT  OF  MARCH  A,  1911 — Continued 
should  inform  the  applicant  that  the  communica- 

tions right-of-way  will  be  made  available  con- 
tingent upon  a  favorable  determination  by  the 

Federal  Communications  Commission  concerning 
electromagnetic  compatability. 

Northwestern  Colorado  Broadcasting  Company. 
18  IBLA  62  (Nov.  20,  1974) 

A  radio  tower  site  right-of-way  application 
may  not  be  granted  until  approval   for  the 

proposed  installation^isTreceived  from  the Federal  Communications  Commission. 

Tucson  Radio   Incorporated,    8  IBLA  441 
(Dec.    27,    1972) 

Where  an  applicant   for  a  right-of-way  to  be 
used   as   a  communications   site  claims  exemp- 

tion from  payment  of  all  service   fees   and 
charges   for  use  and  occupancy  of  the  land 
for  the  reason  that   the  ambulance  service 

operated  by  the  applicant   receives  a  munic- 
ipal  subsidy,    the  exemption  will  be  denied 

if  appellant  does  not  show  that   the  project 

Is   "municipally  operated",   or  it   is  exclu- 
sively a  non-profit  project,   or  that   the 

use  and  occupancy  will  be  exclusively   for 
a  municipally  operated  project. 

Where  governmental  criteria  are  established 
for  the  conduct  of  a  particular  business, 
the  expense  of  meeting  those  criteria  are 
a  necessary  cost  of  doing  business  and  the 
absence  of  any  profit  to  be  derived  from 
such  expenditures  does  not  entitle  the 
proprietor  to  the  free  use  of  public  land 
which  he  needs   to  meet   the  standard  imposed. 

ACT  OF  FEBRUARY  25,    1920 

Where  the  annual  rental  for  a  pipeline  Right-of-way 
is  based  upon  a  fair  market  value  appraisal,    it 
will  not  be  disturbed  in  the  absence  of  convincing 
evidence  that  the  rental  charge  is  excessive. 

El  Paso  Natural  Gas  Company,    A-30528 
(Aug.    25,    1965) 

Where  a  Bureau  of  Land  Management  appraiser 
ha*  not  followed  the  criteria  established 
for  calculating  the  fair  market  value  of 
rental  for  right-of-way,   the  case  will  be 
remanded  to  the  Bureau  for  further 
consideration. 

Western  Slope  Gas  Company,    10  IBLA  345 
(May  1,   1973) 

Carson  Ambulance  Service,   8   IBLA  454 
(Dec.    29,    1972) 

hen  an  applicant   for  a  communications  site 
right-of-way  alleges   facts  on  appeal, 
which,    if  correct,   might  allow  its   facil- 

ities  to  be  included  within  the  maximum 
limits  of  one  area,   as  established  by 
43  CFR  2861.1(c),    the  case  will  be  remanded 
to  the  Bureau  of  Land  Management   to  deter- 

mine  the  exact   size  and  extent  of  a  per- 
missible  communications  right-of-way. 

Without   convincing  evidence   that   the  rental 
charge   for  a  communications   site  is  exces- 

sive,  a  right-of-way  application   for  a 
television  antenna  site  will  be  approved 
at   the  rental  charge  prescribed  by  the 
administering  agency. 

Western  Arizona  CATV,   15   IBLA  259    (Apr.    18,    1974) 

The  Bureau  of  Land  Management  should  not  deny  a 
radio  tower  and   transmitter  site  right-of-way 
application  solely  because  of  potential  de- 
seneitizatlon  to  existing  user  receivers  in   the 
application  area.     Under  such  circumstances, 
where  there  are  no  other  objections,    the  Bureau 

APPLICATIONS 

An  application  for  reservoir  site  rights-of-way 
under  the  act  of  March  3,    1891,   that  does  not 

comply  with  the  regulations  (43  CFR  2234.  1-2) 
is  properly  rejected. 

J.   R.   Mahoney,  A -3056 7  (July  25,    1966) 

An  application  under  section  4  of  the  act  of  February 

1,    1905,   for  a  right-of-way  across  national  for- 
est land  is  properly  rejected,    and  advance  per- 

mission to  construct  is  properly  revoked    where, 
more  than  5  years  after  advance  permission  to 
construct  has  been  granted,   construction  has  not 
been  commenced,   where  the  land  has  a  high  rec- 

reational potential  which  would  best  be  conserved 
by  keeping  the  land  in  its  pristine  state,   and 
where,   in  the  meantime,   the  Forest  Service  has 

proceeded  with  its  own  plans  for  use  of  the  land 
to  be  crossed  by  the  right-of-way  and  now  finds 
that  granting  of  the  right-of-way  would  be  incon- 

sistent with  its  contemplated  use  of  the  land. 

John  P.  Elliott,   Jr. ,   A-31003  (Dec.   8,    1969) 
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RIGHTS-OF-WAY — Continued 

APPLICATIONS  — Continued 

RIGHTS-OF-WAY— Con  c  inued 

APPLICATIONS  — Continued 

Where  the  Board  concludes  that  a  fuller 
presentation  of  facts  is  necessary  for 
the  adjudication  of  an  application  for  a 
right-of-way  for  the  disposal  of  decant 
water  from  a  proposed  mine  tailing  opera- 

tion across  land  which  la  a  component  of 
the  wild  and  scenic  rivers  system  along 
the  Rio  Grande  River,   it  will  refer  the 
matter  to  a  hearing  examiner  to  hold  a 
hearing. 

Molybdenum  Corporation  of  America.   4  IBLA  53 
OJov.    3,   1971) 

An  application  for  a  right-of-way  on  land  under 
a  form  of  withdrawal  which  precludea  the 
granting  of  such  applications  is  nugatory 
and  cannot  be  given  life  after  its  date  of 
filing,  even  by  a  restoration  of  land 
during  pendency  of  an  appeal  from  lta 
rejection. 

Where  the  Secretary  of  the  Interior  has  decided 
that  an  application  for  a  right-of-way  across 
land  which  Is  a  component  of  the  wild  and 
scenic  rivers  system  is  to  be  rejected,   the 
application  will  be  rejected  by  the  Board. 

Molybdenum  Corporation  of  America.   12  IBLA  339 
(Aug.    15,   1973) 

A  right-of-way  under  the  Act  of  March  3,  1891, 
does  not  vest  until  the  Secretary  of  the 
Interior  has  approved  the  application.     The 
Secretary  may  withhold  his  approval  if  the 
grant   is  not   in  the  public  interest  or  he 
may  condition  the  grant   to  ensure  that  the 
public  interest  will  be  protected. 

Pursuant   to  a  regulation,   applications   to 
acquire  a  right-of-way  for  the  main  purpose 
of  irrigation  should  be  made  under  the  Act  of 
March  3,   1891. 

Communication  Equipment  and  Services, 
6  IBLA  44   (May  12,   1972) 

Inc., Zelph  S.  Calder. 16  IBLA  27  (June  20,  1974) 
81  I.D.  339 

A  radio  tower  site  right-of-way  application 
may  not  be  granted  until  approval  for  the 
proposed  Installation  is  received  from  the 
Federal  Communications  Commission. 

Tucson  Radio  Incorporated,  8  IBLA  441 
(Dec.  27,  1972) 

Where  an  applicant  for  a  right-of-way  to  be 
used  as  a  communications  site  claims  exemp- 

tion from  payment  of  all  service  fees  and 

charges  for  use  and  occupancy  of  the  land 
for  the  reason  that  the  ambulance  service 

operated  by  the  applicant  receives  a  munic- 
ipal subsidy,  the  exemption  will  be  denied 

if  appellant  does  not  show  that  the  project 

Is  "municipally  operated",  or  It  is  exclu- 
sively a  non-profit  project,  or  that  the 

use  and  occupancy  will  be  exclusively  for 
a  municipally  operated  project. 

Where  governmental  criteria  are  established 

for  the  conduct  of  a  particular  business, 
the  expense  of  meeting  those  criteria  are 
a  necessary  cost  of  doing  business  and  the 
absence  of  any  profit  to  be  derived  from 
such  expenditures  does  not  entitle  the  . 
proprietor  to  the  free  use  of  public  land 
which  he  needs  to  meet  the  standard  imposed. 

Carson  Ambulance  Service,  8  IBLA  454 
(Dec.  29,  1972) 

Where  a  Bureau  of  Land  Management  appraiaer 
has  not  followed  the  criteria  established 
for  calculating  the  fair  market  value  of 
rental  for  right-of-way,  the  caae  will  be 
remanded  to  the  Bureau  for -further 
consideration. 

A  right-of-way  under  the  Act  of  March  3,  1891, 
does  not  vest  until  the  Secretary  of  the  Inter- 

ior has  approved  the  application.  The  Secre- 
tary may  withhold  his  approval  if  the  grant 

is  not  in  the  public  interest. 

The  Secretary  of  the  Interior  may  condition  the 

grant  of  a  right-of-way  under  the  Act  of  March  3, 
1891,  to  ensure  that  the  public  Interest  will 

be  protected. 

Grindstone  Butte  Project, 1974) 18  IBLA  16  (Nov.  7, 

Where  a  right-of-way  applicant  points  out  on  appeal 
that  the  technical  evaluations  and  findings  made 
by  the  Bureau  of  Land  Management  as  grounds  for 
rejection  are  based  upon  an  erroneous  premise 
and  the  showing  of  the  applicant  also  tends  to 

refute  other  grounds  for  rejection  of  his  appli- 
cation, the  decision  appealed  from  will  be  set 

aside  and  the  case  remanded  to  the  Bureau  for 

further  consideration  in  the  light  of  the  actual 
facta  and  showings  made  on  appeal. 

Inc. 
Van  Rletman,  Columbia  Basin  Electric  Co-Op. 
18  IBLA  30  (Nov.  11,  1974) 

The  Bureau  of  Land  Management  should  not  deny  a 

radio  tower  and  transmitter  site  right-of-way 

application  solely  because  of  potential  de- 
senslcization  to  existing  user  receivers  in  the 
application  area.  Under  such  circumstances, 
where  there  are  no  other  objections,  the  Bureau 

should  inform  the  applicant  that  the  communica- 
tions right-of-way  will  be  made  available  con- 

tingent upon  a  favorable  determination  by  the 
Federal  Communications  Commission  concerning 

electromagnetic  compatablllty. 

Northwestern  Colorado  Broadcasting  Company. 
18  IBLA  62  (Nov.  20,  1974) 

Western  Slope  Gaa  Company, 

(May  1,  1973) 

10  IBLA  345 
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CANCELLATION 

The  right-of-way  granted  under  the  Act  of 
March   3,    1891,   la  an  easement  only,   and 
doea  not  veat   In  the  holder  a  Halted   fee 
In  the  land.      It  la   subject   to  cancellation 
by  the  Department  of  the  Interior  for 
failure  to  comply  with   the   conditions  under 
which  It  la   laaued. 

Aa  aectlon  20  of  the  right-of-way  Act  of 
March   3,    1891,   requires    forfeiture  of  the 
grant  to  the  extent   Improvements   are  not 
completed  within  five  years   from  the  grant, 
this  Department  cannot  extend  the  time  to 
conatruct   the   right-of-way   Improvements. 

To  cancel  a  right-of-way  granted  under  the  Act 
of  March   3,    1891,   the  grantee  ahould  be 
given  notice  of  the  grounds   for  the  cancella- 

tion and  the  opportunity  for  a  hearing  If  he 
dlaputea  the  facta. 

Frad  Markle,   6  IBLA  52   (May  18,    1972) 

A  decision   of   the  Bureau  of  Land  Management 
holding  a  right-of-way  granted  under   the 
.Act   of  February   15,    1901,   for   cancellation 
If  proof  of   construction  is   not   filed,  will 
be  set   aside   and  remanded  where   the  Bureau 
notifies    the   Board   of  Land  Appeals   that    the 
requirement  has   been  satisfied. 

Grace  Belle  W 1  lice r son,    10   IBLA  279    (Apr.    17, 

19731   

CONDITIONS   AND   LIMITATIONS — Continued 

A  reservoir  right-of-way  under  the  Act  of  March  3, 
1891,  does  not  give  the  grantee  exclusive  fishing 
or  stock-watering  rights  in  the  reservoir  over 

federal  lands.   Fish  culture  or  stock-watering 
is  not  a  public  use  nor  an  authorized  subsidiary 
use  of  a  right-of-way  under  the  Act  of  March  3, 
1891,  as  amended. 

There  Is  no  rental  charge  for  the  uses  authorized 

by  a  right-of-way  approved  under  the  Act  of 
March  3,  1891. 

Zelph  S.  Calder,  16  IBLA  27  (June  20,  1974) 
81  I.D.  339 

The  Secretary  of  the  Interior  may  condition  the 

grant  of  a  right-of-way  under  the  Act  of  March  3, 
1891,  to  ensure  that  the  public  Interest  will 
be  protected. 

An  irrigation  right-of-way  under  the  Act  of  March  3, 
1891,  does  not  give  the  grantee  exclusive  use 
and  control  of  the  right-of-way  area  and  the 
Secretary  of  the  Interior  may  condition  the 

right-of-way  grant  with  reasonable  environmen- 
tal stipulations  designed  to  protect  the  public 

interest . 

Grindstone  Butte  Project,  18  IBLA  16  (Nov.  7, 
1974) 

Suspension  of  the  right  to  construct  facilities  on 

rights-of-way  granted  pursuant  to  the  Act  of 
Feb.  1,  1905,  16  U.S.C.  f  524  (1970),  is  tanta- 

mount to  cancellation  of  the  rights-of-way.   Such 
rights-of-way  may  be  canceled  only  after  notice 
and  an  opportunity  for  a  hearing  have  been  af- 

forded the  holders  of  the  rights-of-way. 

While  rights-of-way  granted  pursuant  to  the  Act  of 
Feb.  1,  1905,  16  U.S.C.  I  524  (1970),  are  subject 
to  cancellation  if  construction  of  facilities  has 

not  been  completed  within  five  years,  such 

rights-of-way  should  not  be  canceled  if  the 
nature  of  the  project  requires  an  extensive 

period  of  time  for  its  completion  and  that  com- 
pletion has  been  diligently  pursued. 

The  Cities  of  Aurora  and  Colorado  Springs,  Colorado. 
18  IBLA  51  (Nov.  18,  1974) 

FEDERAL   HIGHWAY  ACT 

Where   an   unrestricted   appropriation  of  a 
material  site   under  the  Federal  Highway 
Act   Is   inconsistent  with   land  management 
programs,    the  application  therefor  may 
be  rejected  or  a  material  site  may 
Issue   under  terms   and   conditions  necessary 
to  maintain  program  values. 

The  Materials  Act   does  not  permit   a   free-use 
permit   to  be   Issued   for  mineral  materials 
where   disposal   is   otherwise  specifically 
authorized  by   law.     A  free-use  permit  may 
not  be  issued  in   lieu  of  a  material  site 
duly  applied   for  under  the  Federal  Highway 
Act. 

State  of  Oregon,   6  IBLA  72    (May  22,    1972) 

CONDITIONS   AND   LIMITATIONS 

As  section  20  of  the  right-of-way  Act  of 
March  3,  1891,  requires  forfeiture  of  the 
grant  to  the  extent  Improvements  are  not 
completed  within  five  years  from  the  grant, 
this  Department  cannot  extend  the  time  to 

construct  the  right-of-way  Improvements. 

Fred  Markle,  6  IBLA  52  (May  18,  1972) 

An  applicant  for  an  oil  and  gas  lease  must  execute 
reasonable,  special  stipulations  required  by 
the  Bureau  of  Land  Management  for  the  purpose 

of  protecting  a  State's  material  site  under  the 
Federal  Highway  Act.  The  financial  burden  of 
complying  with  the  protective  stipulations  is 
the  sole  responsibility  of  the  lessee. 

Duncan  Miller,  16  IBLA  24  (June  20,  1974) 
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NATURE  OF   INTEREST  GRANTED 

RULES   OF  PRACTICE—Continued 

GENERALLY  — Continued 

The  Secretary  of  the  Interior  has  authority  under 
the  act  of  May  21,    1930,    to  dispose  of  deposits 
of  oil  and  gas  underlying  the  right-of-way  granted 
to  the  Union  Pacific  Railroad  Company  pursuant 
to  the  acts  of  July  1,    1862,    and  July  2,    1864,  even 

though  the  lands  traversed  by  the   right-of-way 
were  later  granted  to  a  State  as  school  lands. 

Union  Pacific  Railroad  Company,    A-29607, 
A-29686  (Feb.    16,    1965)  72  I.  D.    76 

The  oil  and  gas  deposits  underlying  the  right- 
of-way  granted   to  a  railroad   company  pur- 

suant  to   the  Acts   of   July   1,   1862,   or 
July   2,    1864,    remain   In   the  United   States, 
even   though   the   lands    traversed  by   the 
right-of-way  were   lat*r  patented  pursuant 
to  the  general   homestead   laws  without  any 
•pacific   reservation  of    the  minerals. 

George  W.    Zarak  et   al..    Cardinal  Petroleum 
Company,    4   IBLA  82    (Nov.    10,    1971) 

The  right-of-way  granted  under  the  Act  of 
March  3,   1891,   la  an  easement  only,  and 
does  not  vest  In  the  holder  a  limited  fee 
in  the  land.     It  Is  subject. to  cancellation 
by  the  Department  of  the  Interior  for 
failure  to  comply  with  the  conditions  under 
which  It  Is  Issued. 

Fred  Markle.   6  IBLA  52   (May  18,   1972) 

An  easement   to   the  United  States  which 
authorizes   use  of  an  existing  road, 
and  location  and   construction  of  ex- 

tensions and  spurs  to  that  road,  does 
not   authorise  construction  of  a  pro- 

posed road  which  would  not  be  an  ex- 
tension nor  spur  of  the  existing  road, 

but   Instead  would  be  a  relocation  and 
by-pass   of  a  portion  of  the  existing 
road. 

Laura  E.   Hunt   and  Chauncey  G.   Hunt.    7  IBLA  326 
(Sept.    26,    1972) 

the  record  in  accordance  with  Departmental 
procedure,   asks  for  no  extension  of  time  within 
which  to  file  a  statement  of  reasons  for  the 

appeal  on  the  ground  that  the  record  has  not 
been  made  available  to  him,   and  his  attorney 
has  been  fully  apprised  in  a  Departmental 
decision  in  which  he  was  counsel  of  a  document 
in  the  record  which  he  desires  to  have  copies 
of,  the  failure  to  respond  to  his  request  for 
copies  of  the  record  is  not  prejudicial. 

W.    H.    Bird  et  al.  ,   A-30072  (July  26,    1965) 
72  I.  D.    287 

Service  of  a  decision  by  certified  mail  at  the  address 

of  a  law  firm  which  was  the  party's  attorney  of 
record  is  service  upon  the  party  even  though  the 
firm  had  since  dissolved,    and  the  date  of  service 
upon  the  firm  must  be  used  for  computing  the 
appeal  period;  thus  when  a  notice  of  appeal  and 
filing  fee  are  transmitted  after  the  appeal  period 
has  expired,    the  appeal  is  properly  dismissed. 

United  States  v.    Alma  Pritchett,    A-30456 
(Nov.   29,    1965) 

Under  the  Department's  regulations  governing 
service  of  documents  service  by  registered  or 
certified  mail  may  be  proved  by  showing  that  the 

document  required  to  be  served  could  not  be  de- 
livered to  the  addressee  at  his  record  address 

because  of  various  reasons  and,   where  such  con- 
structive service  is  relied  upon,    a  document  will 

be  considered  to  have  been  served  at  the  time  of 

the  return  by  the  post  office  of  the  undelivered 
registered  or  certified  letter. 

United  States  v.    Asbestos  Development  Corporation, 
A-30476  (Mar.    24,    1966) 

~?3  I.  D.   82 

A  petition  for  reopening  of  an  Indian  heirship 
proceeding  filed  six  years  after  the  Department 
determined  the  heirs  of  the  Indian  decedent  and 

three  years  after  the  period  allowed  for  reopen- 
ing had  expired  will  be  denied  as  untimely. 

RULES  OF  PRACTICE 

(See  also  Appeals,  Contests  and 
Protests,  Contracts,  Federal  Coal 
Mine  Health  and  Safety  Act  of  1969, 
Hearings,  Indian  Probate,  Practice 
Before  the  Department) 

GENERALLY 

Where  the  request  of  an  appellant  for  a  copy  of 
the  record  is  not  answered  by  inadvertence 
but  the  appellant  makes  no  attempt  to  inspect 

Estate  of  Jesse  Swan,    IA-1268 

(Apr.    28,   1966) 

A  petition  for  the  reopening  of  Indian  heirship 
proceedings  filed  more  than  eleven  years 
after  the  heirship  determinations  were  made 

is  eight  years  late  under  the  regulation  per- 
mitting reopenings,   25  CFR  15.  18,  and  will 

therefore  be  denied. 

Estate  of  Jose  Sandoval,   or  She-Ki,  and  Estate 
of  Ke-Nez-pah,   IA-1337  (May  17,    1966) 



856 

RULES  OF  PRACTICE— Continued 

GENERALLY  — Continued 

A  Hearing  Examiner  who  has  already  granted  one 
petition  for  rehearing  has  authority,   under  25 
CFR  15.  17,   to  grant  another  rehearing  if  the 
petition  for  the  second  rehearing  appears  to 
show  merit. 

A  Hearing  Examiner  may  properly  deny  a  petition 
for  rehearing  based  on  newly  discovered  evi- 

dence which  is  of  the  same  nature  as  that  pre- 
viously considered  and  if  heard  would  be  merely 

cumulative  of  evidence  already  presented. 

Estate  of  Rosalind  No  Ear  (L.  S.    Buffalo  or  Brooks) 
Brown,   1A-T-2  (Mar.    31,    1967) 

RULES  OF  PRACTICE—Continued 

GENERALLY  — Continued 

examiner's  decision,  that  the  Government's 
mineral  examiner  failed  to  sample  properly 
is  untimely  and  is  entitled  to  no  consideration. 

United  States  v.    David  L.    King,  A-30867 
(Feb.    28,    1968) 

The  principles  of  res  judicata  and  equitable  es< 
toPPel  d°  not  ordinarily  apply  to  decisions 
entered  in  administrative  proceedings. 

Estate  of  Joseph  Petsemoie,    LA-T-12 
(May  20,    1968) 

An  appeal  to  the  Secretary  of  the  Ir.terior  from 
a  Bureau  of  Land  Management  decision  must 
be  summarily  dismissed  where  no  statement 
of  reasons  by  the  appellant  has  been  filed  with- 

in the  time  required  and  the  appellant  does  not 
ratify  a  statement  of  reasons  and  notice  of 
appeal  purportedly  filed  by  an  attorney  in  her 
behalf,   as  well  as  in  behalf  of  an  Indian  tribe, 
within  the  time  required,   but  actually  filed 
without  her  authorization,   and  there  is  no  sat- 

isfactory proof  that  service  of  that  document 
or  any  other  appeal  document  was  timely  made 

upon  the  adverse  parties  named  in  the  Bureau's 
decision. 

Martha  Denny  Byrum,   A-30678  (Sept.    20,    1967) 

In  determining  when  a  document  was  "trans- 
mitted or  probably  transmitted"  within  the 

meaning  of  the  Department's  rules  of  prac- 
tice governing  the  waiver  of  a  delay  in  filing 

a  document,  the  postmark  on  the  envelope  of 
a  mailed  document  usually  establishes  the 
transmittal  date;  however,  if  there  is  adequate 
evidence  to  show  that  the  document  was  prop- 

erly   addressed  and  stamped  and  placed  in  a 

post  office  box  at  a  date  earlier  than  that 
shown  by  the  postmark  and  within  the  time 
allowed  for  transmittal  of  the  document,  the 

presumption  of  the  time  of  transmittal  shown 
by  the  postmark  may  be  overcome,  and  the 
delay  in  filing  may  be  waived. 

A.   Anton  Frederickson,  A-30793  (Nov.    28,    1967) 

Where  a  hearing  examiner  orders  the  taking  of  a 
mineral  sample  jointly  by  the  Government  and 
the  mining  claimant  in  a  mining  contest  as  a 
means  of  reconciling  conflicting  testimony  and 

instructs  the  parties  to  obtain  and  have  sub- 
mitted to  him  separate  assay  reports  on  the 

sampling,   and  where  the  mining  claimant  fails 
to  submit  any  report  pursuant  to  the  hearing 

examiner's  instructions,  the  mining  claimant's 
charge,   made  after  the  issuance  of  the  hearing 

Where  a  State  applies  for  land  under  the  provisions 
of  the  Swamp  Land  Act,   and  after  hearing  the 
examiner  holds  that  certain  lands  are  subject 

to  grant  under  the  act,   and  where,   after  the  deci- 
sion of  the  hearing  examiner  is  appealed  by  the 

regional  Solicitor  on  behalf  of  the  State  Director, 
Bureau  of  Land  Management,   an    Indian  Tribe 
files  a  petition  to  intervene  in  the  proceeding, 
the  petition  will  be  granted  where  the  Tribe 
demonstrates  that  it  has  an  interest  in  the 
outcome  of  the  proceeding. 

Where  a  State  applies  for  land  under  the  provisions 
of  the  Swamp  Land  Act,   and  after  hearing  the 
examiner  holds  that  certain  lands  are  subject 

to  grant  under  the  act,   and  where,  after  the  deci- 
sion of  the  hearing  examiner  is  appealed  by  the 

Regional  Solicitor  on  behalf  of  the  State  Director, 
Bureau  of  Land  Management,  the  Bureau  of 
Indian  Affairs  files  a  petition  to  intervene  for 

itself  and  on  behalf  of  an  Indian  Tribe,  the  peti- 
tion will  be  denied,  since  all  bureaus  and  agen- 
cies of  the  Department  are  represented  in 

adjudicative  proceeding  within  the  Department 

by  the  Office  of  the  Solicitor  and  are  not  per- 
mitted to  independently  participate. 

In  the  Matter  of  Land  Classification  State  of  Cali- 
fornia, Applicant,  A-31022  (Aug.    14.    1968) 

A  claim  against  the  estate  of  a  deceased  Indian 
filed  after  the  conclusion  of  the  hearing  must 
be  disallowed  where  the  claimant  fails  to  allege 
or  otherwise  indicate  to  the  Examiner  that  sat- 

isfactory proof  can  be  furnished  that  the  claim- 
ant did  not  have  actual  notice  of  the  hearing  and 

that  the  claimant  was  not  on  the  reservation  or 
in  the  vicinity  during  the  period  when  public 
notice  thereof  was  posted. 

A  claim  against  the  estate  of  a  deceased  Indian, 
filed  by  a  bank  subsequent  to  a  hearing  con- 

ducted pursuant  to  a  notice  thereof  which  had, 
for  twenty  days  before  the  date  of  hearing, 
been  posted  in  the  U.  S.    Post  Office  of  the  city 
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in  which  the  bank  is  located  and  doing  business, 
should  be  disallowed  pursuant  to  25  CFR  15.  23 
(e)  as  not  being  timely  filed. 

Estate  of  Marion  Ahdosy,  IA-T-17  (Aug.    22,    1968) 

The  Secretary  of  the  Interior  may  inquire  into  all 
matters  vital  to  the  validity  or  regularity  of  a 
mining  claim  at  any  time  before  the  passage  of 
legal  title,  and  the  fact  that  the  validity  of  a 
portion  of  a  contested  mining  claim  was  not 
challenged  in  a  proceeding  initiated  by  the 
Forest  Service  does  not  preclude  inquiry  into 
the  validity  of  that  portion  of  the  claim  by  this 
Department  if,   upon  review  of  the  record  of  the 

contest  proceedings,  the  Department  is  not  sat- 
isfied that  the  claim  is  regular  in  all  respects. 

Where  the  validity  of  a  portion  of  a  contested 

placer  mining  claim  located  on  land  subsequent- 
ly withdrawn  from  mining  location  is  dependent 

upon  a  finding  that,   at  the  effective  date  of  the 
withdrawal,  the  land  was  known  to  be  mineral 
in  character,   but  the  contest  complaint  made  no 
reference  to  the  date  of  the  determination  of 

mineral  character,  and  no  evidence  was  intro- 
duced by  either  party  to  the  contest  bearing 

upon  known  conditions  at  the  time  of  the  with- 
drawal which  related  to  the  mineral  character 

of  the  land,   and  where  there  is  reason  for 
doubting  whether  the  allegations  of  the  complaint 
accurately  reflected  the  charges  which  the 
contestant  proposed  to  substantiate,  the  pro- 

ceeding will  be  set  aside  to  permit  the  filing  of 
a  new  complaint  or  amended  complaint. 

RULES   OF  PRACTICE— -Continued 

GENERALLY  — Continued 

United  States  v. 
(Oct.    23,    1968) 

Clare  Williamson,  A-30640 
75  I.  D.  338 

comply  with  procedural  orders  issued  in  the  pro- 
ceeding will  be  denied  for  the  present  in  order  to 

give  tribe  every  reasonable  opportunity  to  partic- 
ipate in  the  proceeding. 

Indian  tribe's  petition  to  disqualify  Deputy  Solicitor 
from  further  participating  in  adjudication  pro- 

ceeding within  the  Department  of  the  Interior  in 
which  it  has  been  allowed  to  intervene  on  ground 
that,  in  previous  capacity  as  Associate  Solicitor 
for  Indian  Affairs,  he  rendered  an  opinion  to  the 
Commissioner  of  Indian  Affairs  that  he  saw  no 

legal  justification  to  recommend  to  the  Secretary 
that  the  Bureau  of  Land  Management  be  directed 

to  resurvey  the  western  boundary  of  a  reserva- 
tion established  in  1870,  will  be  denied  where 

issue  involved  in  proceeding  is  whether  the  land 

involved  was  of  such  character,  legal  and  phys- 
ical, and  so  located  in  1850  as  to  have  passed 

to  the  state  at  that  time  under  the  Swamp  Land 

Act;  provided  that,   should  issue  of  location  of 
the  boundary  of  the  reserve  created  in  1870 
become  involved  in  proceeding,  the  incumbent 

Deputy  Solicitor  will  not  participate  in  its  de- 
termination. 

In  the  Matter  of  Land  Classification  State  of  Cali- 
fornia,  Applicant,  A-31022  (Jan.   23,   1969) 

When  an  original  order  determining  heirs  is  "set 

aside"  and  "held  in  abeyance"  by  an  Examiner 
pending  a  rehearing  to  consider  a  purported 
will,  he  retains  authority  to  vacate,  modify,  or 
reaffirm  the  original  order  after  the  rehearing 
has  been  concluded. 

Estate  of  Reuben  English,  IA-T-18  (May  13,   1969) 

The  Secretary  of  the  Interior  may  inquire  into  all 
matters  vital  to  the  validity  or  regularity  of  a 
mining  claim  at  any  time  before  the  passage  of 
legal  title,  and  the  failure  of  the  Government  to 

contest  a  mining  claim  after  its  mineral  exami- 
ner has  examined  the  claim  in  response  to  an 

application  for  patent  and  has  recommended 
that  the  claim  not  be  contested  is  not  a  bar  to 

further  inquiry  into  the  validity  of  the  claim  if, 
upon  further  review  of  the  case,  it  appears  that 
there  has  not  been  a  discovery. 

Marvel  Mining  Company  v.  Sinclair  Oil  and  Gas 
Company  et  al.  ,  United  States  v.  Marvel  Mining 
Company,  A-30871  (Dec.    30,    1968)       75  I.  D.   407 

After  intervention  by  Indian  tribe  in  adjudication 
proceeding  within  the  Department  of  the  Interior 

arising  out  of  state's  application  to  have  land 
patented  to  it  under  Swamp  Land  Act,    state's 
motion  to  dismiss  intervention  on  ground  of 
contumacious  refusal  of  counsel  for  tribe  to 

A  document  which  is  sent  by  registered  or  certi- 
fied mail  to  an  individual  at  his  record  address 

is  considered  to  be  constructively  served  at 
the  time  of  return  by  the  post  office  of  the  un- 

delivered registered  or  certified  letter,  such 
constructive  service  being  equivalent  in  legal 
effect  to  actual  service  of  the  document. 

Duncan  Miller  ,   A- 31054  (Aug.    21,    1969) 

Where,  upon  remand  to  the  Department  by  a 
district  court  of  a  mining  claim  contest,  the 
mining  claimant  is  granted  a  period  of  time 
within  which  to  conduct  recommended  tests 
calculated  to  resolve  conflicts  in  the  evidence 

of  record,  and  where  the  tests  are  not  per- 
formed within  the  allotted  period,  an  extension 

of  time  f^r  the  performance  of  those  tests  may 

be  granted  where  it  appears  that  the  mining 
claimant  has  in  good  faith  relied  upon  someone 
to  perform  the  necessary  examination,  where 
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it  appears  that  it  became  apparent  that  the 
person  relied  upon  would  be  unable  to  perform 
the  work  within  the  allotted  time  only  after  it 
became  too  late  to  employ  someone  else,  where 
it  is  not  shown  that  further  delay  would  be 
prejudicial  to  the  Government,   and  where  a 

possibility  exists  that  the  granting  of  the  ex- 
tension may  obviate  the  necessity  for  further 

administrative  or  judicial  proceedings  to  re- 
solve the  disputed  issues. 

United  States  v.   Thomas  C.   Wells,  A-30805 
(Supp.   II)  (Nov.    17,   1969) 

A  motion  for  reconsideration  will  be  denied  where  it 

presents  no  evidence  not  previously  available,  nor 
any  citations  to  controlling  law  which  would  re- 

quire a  different  decision  from  that  given,   but 
which  argues  simply  that  the  Board  was  wrong  in 
its  interpretation  of  the  contract. 

Appeal  of  L.   J.   Robinson,   Inc.  ,      IBCA-772-4-69 
(Apr.    13.    1970) 

A  motion  for  reconsideration  will  be  denied  where  it 
presents  no  evidence  not  previously  available, 
nor  any  citations  to  controlling  law  which  would 
require  a  different  decision  from  that  given,   but 
which  argues  simply  that  the  Board  was  wrong  in 
its  application  of  the    law  to  the  facts,   and  in  its 
interpretation  of  the  contract. 

Appeal  of  Inter*Helo,   Inc. 
(Apr.   24,   1970) 

IBCA-713-S-68 

The  fact  that  a  mining  claim  may  at  one  time  have 
been  found  to  be  a  valid  claim  does  not  estop  the 
Department,   under  the  principle  of  res  judicata, 
from  bringing  adverse  proceedings  against  the 
claim  when  an  application  for  patent  to  the  claim 
is  filed. 

United  States  v.  H.  B.  Webb.  1  IBLA  67 
(Oct.  15,  1970) 

A  motion  for  reconsideration,   requesting  a  new 
hearing  because  of  an  ex  parte  communication 

contrary  to  the  Board's  rules,  which  occurred 
18  months  prior  to  the  issuance  of  the  principal 
decision  and  was  not  objected  to  until  after  that 

decision  was  rendered,   is  denied  because  appel- 
lant has  failed  to  allege  or  show  any  error  of 

law  or  fact  in  the  principal  decision,   or  that  any 
actual  prejudice  to  it  resulted  from  the  ex  parte 
communication. 

Appeal  of  the  Brezina  Construction  Co.  ,   Inc.  . 

IBCA-757-1-69  (Feb.    17.    1971)     78  L  D.  44 

A  document  which  is   sent  by  certified  mail   to   an 
individual  at  his   record  address   is   considered 
to  have  been  served   at   the   time  of   return  by 
the  post  office  of   the  undelivered   certified 

letter,    such  constructive  service  being   equiva- 
lent in  legal  effect   to  actual  service  of  the 

document. 

James  W.   Heyer.   Appellant,   Ray  Newman,    Edward  W 
Halsey,    Harold  L.    Anderson,    Appellees,  2  IBLA  318 
(June  2,    1971) 

A  motion  for  reconsideration  will  be  denied  where  it 
presents  no  evidence  not  previously  available,    nor 
any  citations  to  controlling  law  which  would  require 
a  different  decision  from  that  given,    but  which 
argues  simply  that  the  Board  was  wrong  in  its 
interpretation  of  the  contract. 

Appeal  of  John  M.   Keltch,    Inc. 
(Aug.    13,    1971) 

IBCA-831-3-70 

A  document  which  is  sent  by  certified  mail  to 

an  Individual  at  his  record  address  is  con- 
sidered to  have  been  served  at  the  time  of 

return  by  the  post  office  of  the  undelivered 
registered  or  certified  letter,  such  con- 

structive service  being  equivalent  In  legal 
effect  to  actual  service  of  the  document. 

Beryl  Shurtz,  4  IBLA  66  (Nov.  8,  1971) 

Where  the  Secretary  assumed  jurisdiction  of  a 
mining  claim  contest  by  directing  that  the 
hearing  examiner  forward  a  recommended 
decision  directly  to  the  Department  level, 

the  Secretary  was  not  bound  by  such  direc- 
tive to  decide  the  case  and  it  was  not  a 

violation  of  due  process  to  return  the  case 
to  the  Director  of  the  Bureau  of  Land 

Management  to  render  the  initial  decision 
under  the  then  prevailing  adjudicative 

procedure. 

United  States 
(Feb.  28,  1972) 

Neil  Stewart,  5  IBLA  39 

79  I.D. 
27 Where  BLM  advises  that  its  decision  was 

premised  in  error  and  it  so  requests, 

the  decision  appealed  from  will  be  vacated 
and  remanded. 

Alver  C.  Duncan.  5  IBLA  418  (Msv  2,  1972) 

Where  a  party  protested  an  Issued  right-of-way 
and  requests  cancellation  thereof,  asserting 
a  violation  of  state  law,  and  the  matter  is 

being  litigated  in  the  courts,  the  protest 
will  not  be  entertained  until  a  certified 

copy  of  the  final  judgment  role  is  submitted to  the  land  office. 

City  of  Los  Angeles,  Mrs.  Ida  P.  Cuffe, 
Protestsnt,  6  IBLA  505  (May  16,  1972) 
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Where  the  BIX  advises  that  Che  decision 

appealed  from  Is  In  error,  and  It  so 
requests,  the  decision  appealed  from 
will  be  vacated  and  the  case  remanded. 

Clark  Canyon  Lumber  Company,  6  IBLA  509 
(May  18,  1972) 

Where  BLM  advises  that  its  decision  is  erroneov- 
and  requests  that  the  case  be  remanded  for 
further  consideration,  the  decision  appealed 
from  will  be  vacated. 

Elvln  C.  Crowther.  6  IBLA  511  (May  23,  1972) 

When  an  appeal  was  taken  from  a  decision 
requiring  certain  additional  evidence, 
and  the  evidence  Is  submitted  on  appeal, 
the  record  will  be  remanded  for  consid- 
— at ion  and  processing. 

Charles  H.  Killmar,  6  IBLA  533  (June  6,  1972) 

When  an  appeal  was  taken  from  a  decision  requiring 
execution  of  stipulations  and  the  stipulations  are 
executed  while  the  case  is  on  appeal,  the  appeal 
will  be  dismissed  and  the  record  remanded  for 

further  processing. 

Bernard  W.  Cllne.  6  IBLA  535  (June  16,  1972) 

Clara  Mae  Overton,  6  IBLA  536  (June  16,  1972) 

Where  n  ouestion  on  apppal  becomes 
moot  the  appeal  will  be  dismissed. 
Where  an  appeal  is  taken  from  a 

requirement  for  execution  of  spec- 
cial  stipulations  as  a  prerequi- 

site to  the  issuance  of  an  oil 
and  fas  lpase  and  the  stipulations 
are  executed  durin"  the  nendencv 
of  the  appeal ,  the  issue  on  appeal 
is  moot  and  the  appeal  will  be 
dismissed. 

Patricia  Hickok,  6  IBLA  540  (June  30,  1972) 

The  provisions  of  section  8(c)  of  the  Admini- 
strative Procedure  Act,  5  U.S.C.  §  557(c) 

(1970),  prescribing  findings  and  conclusions 

on  all  "the  material  issues  of  fact,  law, 
or  discretion  presented  on  the  record," 
with  "the  appropriate  rule,  order,  sanc- 

tion, relief,  or  denial  thereof,"  and  the 
regulations  governing  contest  proceedings 

involving  mining  claims,  A3  CFR  4. 425-8 (b) 
(1972),  do  not  require  that  an  Administra- 

tive Law  Judge  make  a  ruling  on  a  charge 

in  a  contest  complaint  that  land  is  non- 
mineral  in  character,  where  he  rules  on 
another  issue  which  is  dispositive  of  the 
controversy. 

A  Bureau  of  Land  Management  decision,  which 
has  become  final  because  no  appeal  was 

taken  within  the  time  required  by  the 

Department's  rules  of  practice,  cannot 
be  transformed  into  an  appealable  decision 

by  the  Bureau's  grant  of  a  right  of  appeal 
from  that  decision  in  responding  to  an 
inquiry  for  information  concerning  it. 

Therefore,  an  appeal  to  the  Board  of  Land 
Appeals  from  the  final  decision  will  be •dismissed. 

The  Bureau  of  Land  Management  must  name  the 
Forest  Service,  United  States  Department 
of  Agriculture,  as  an  adverse  party  in  all 
decisions  which  pertain  to. contests  of  mining 
claims  in  the  national  forests. 

Roy  Jones,  10  IBLA  112  (Mar.  9,  1973) 

It  is  not  prejudicial  error  to  refuse  to  postpone  a 
hearing  in  response  to  an  oral  request  made  at  the 
hearing  where  there  is  no  showing  that  the  request 
ia  necessitated  by  an  extreme  emergency  which  could 

not  have  been  anticipated  and  which  Justifies  be- 
yond question  the  granting  of  the  postponement. 

United  States  v.  Ramsher  Mining  and  Engineering  Com- 
pany, Little  Bear  Canyon  Park,  Intervenor,  14  IBLA  32 

(Dec!  3,  1973) 

Under  the  Administrative  Procedure  Act,  if  a  licensee 
haa  made  a  timely  and  sufficient  application  for  a 
renewal  of  a  license  In  accordance  with  agency 
rules,  a  license  with  reference  to  an  activity  of 
a  continuing  nature  does  not  expire  until  the  appli- 

cation haa  been  finally  determined  by  the  agency. 
This  Includes  applications  for  grazing  licenses  and 
permits  under  the  Taylor  Crazing  Act. 

Casey  Ranches.  14  IBLA  48  (Dec.  4,  1973) 80  I.D.  777 

A  motion  for  reconsideration  is  denied  because  the 

government  has  failed  to  show  any  error  of  law  or 
fact  in  the  decision  given. 

Appeal  of  City  Blue  Print  Company.  IBCA-978-11-72 
(Jan.  4,  1974) 

There  is  a  strong  presumption  against  implied  re- 
peal of  an  executive  order.   If  a  statute  covers 

the  same  area  as  an  executive  order  and  they  are 

not  absolutely  irreconcilable,  effect  will  be 
given  to  both.   A  statute,  authorizing  a  patent 
of  lands  to  a  city,  subject  to  a  reservation 

of  minerals  to  the  United  States,  did  not  im- 

pliedly revoke  an  Executive  Order  withdrawal  of 
the  lands  for  classification  and  in  aid  of 
legislation  to  grant  the  patent  to  the  city, 

which  withdrawal  closed  the  lands  to  non- 
metalliferous  location  under  the  mining  laws. 

United  States  v.  Nettie  C.  Harper, 
8  IBLA  357  (Dec.  12,  1972) 

City  of  Phoenix  v.  Alvln  B.  Reeves,  et  al. 
14  IBLA  315  (Feb.  1,  1974)     81  I.D.  65 
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RULES  OF  PRACTICE— Continued 

APPEALS  — Continued 
Departmental  precedent  will  be  overruled 

where  It  Is  shown:  1)  that  it  is  contrary 
to  the  law  as  interpreted  by  the  courts 
and  this  Department,  and  2)  it  would  result 
in  the  disposition  of  public  lands  to  those 
not  entitled  to  receive  them. 

United  States  v.  Frank  W.  Wlnegar.  et  al. , 
16  IBLA  112  (June  28,  1974)        81  I.D.  37< 

Where  an  appellant  serves  appellee,  rather  than 

appellee's  counsel  of  record,  with  the  notice 
of  appeal  and  statement  of  reasons,  and  it 

appears  that  appellee's  response  to  those 
documents  reflects  a  full  understanding  of 
the  crucial  issues  Involved,  summary  dismissal 
of  the  appeal  under  43  CFR  4.402  need  not  be 
invoked,  and  will  not  be  invoked  in  appropriate 
situations. 

Brown  Land  Company.  Appellant,  The  Cleveland- 
Cliffs  Iron  Company.  Appellee,  17  IBLA  368 

(Oct.  29,  1974)  81  I.D.  619 

Generally  — Continued 

for  his  failure  to  submit  such  proof,   objects  to 
the  decision  on  the  ground  that  he  has  an  appeal 
pending  from  the  earlier  land  office  action,  his 
objection  may  be  considered  as  a  notice  of 
appeal  from  the  decision  of  cancellation. 

William  Dittman,  A-30240  (Jan.   26,   1965) 

Where  additional  information,  essential  to  the 
full  consideration  of  a  claim,  is  submitted  for 
the  first  time  by  appellant  to  the  contracting 
officer  and  the  Board  after  the  filing  of  the 
notice  of  appeal,  the  appeal  will  be  remanded 
to  the  contracting  officer  for  preparation  of  a 
new  or  supplemental  findings  of  fact  and decision. 

Appeal  of  A.  S.   Wikstrom,  Inc.,  IBCA-466- 11-64 
(Mar.    23,    1965) 

APPEALS 

In  a  mining  contest  a  matter  not   charged  in  the 
complaint  cannot   be  used  as  a  ground  to  find 
a  claim  invalid   unless   it  has  been  raised  at 
the  hearing  and  the   contestee  has  not  objected. 

United  States  v.  Northwest  Mine  and  Milling. Inc. , 
and  Thomas  A.    Bridges,    11   IBLA  271    (June  27,   1973) 

Where  there  is  ample  support  in  the  appeal 

record  for  the  Board's  decision  that  the 
appellant  has  sustained  its  burden  of  proving 
the  existence  of  a  changed  condition,   on 
reconsideration  the  decision  will  be  affirmed. 

Appeal  of  Vinson  Construction  Company, 
IBCA-364  (Sept.   7.    1965) 

Where  oil  and  gas  lease  offers  have  been  rejected 
as  to  4,000  contiguous  acres  because  the  Forest 
Service,  the  agency  having  surface  jurisdiction 
over  the  public  lands  in  issue,  objected  to  the 
issuance  of  leases  due  to  the  excessive  slopes 
of  the  land,  the  Board  may  take  official  notice 
of  the  topographic  maps  of  the  area  furnished 
by  the  Geological  Survey,  and  where  such  maps 
do  not  indicate  that  the  entire  area  rejected 
has  such  excessive  slopes  as  to  preclude  any 
oil  or  gas  operations,  the  case  will  be  remanded 
to  afford  the  Forest  Service  an  opportunity  to 
reevaluate  the  situation. 

When  the  Bureau  of  Land  Management  did 
not  have  before  it  the  reports  of  field 
examinations  made  by  the  Geological 

Survey  at  the  time  they  rejected  applica- 
tions for  coal  prospecting  permits,   such 

reports  are  not  required  to  be  disclosed 
to  the  applicants  under  43  CFR  1840.  0-8(b). 

Roland  C.   Towns  end,  A-30142,   A-30250 
(Sept.    14,    1965) 

Nuclear  Corporation  of  New  Mexico,  14  IBLA  341 
(Feb.  11,  1974) 

Generally. 

Where  a  homestead  entryman  improperly  appeals 
from  action  of  the  land  office  affording  him  an 
opportunity  to  file  final  proof  as  directed  by  a 
Departmental  decision  and  he  later,  after  a 
decision  hy  the  lanH  office  canceling  his  entry 

It  is  error  to  reject  an  application  under  the 
Mining  Occupancy  Act  of  October  23,    1962, 
for  the  reason  that  the  claim  on  which  it  is 
based  was  declared  invalid  prior  to  the  date 
of  enactment  of  the  act,  where  it  is  clear  that 
the  decision  invalidating  the  claim  did  not 
become  effective  until  after  October  23,    1962, 
the  time  for  taking  an  appeal  from  the  decision 
not  expiring  until  after  that  date. 

Stanley  Ginther,  A-30276  (Oct.   26,   1965) 
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Generally  — Continued 

Service  of  a  decision  by  certified  mail  at  the 

address  of  a  law  firm  which  was  the  party's 
attorney  of  record  is  service  upon  the  party 
even  though  the  firm  had  since  dissolved,   and 
the  date  of  service  upon  the  firm  must  be  used 
for  computing  the  appeal  period;  thus  when  a 
notice  of  appeal  and  filing  fee  are  transmitted 
after  the  appeal  period  has  expired,  the  appeal 
is  properly  dismissed. 

United  States  v.   Alma  Pritchett,  A-30456 
(Nov.   29,   1965) 

A  motion  for  reconsideration  will  be  denied  where 

representations  presented  are  not  persuasive  of 
error  by  the  Board,   and  the  other  matters 
advanced  were  fully  considered  by  the  Board  in  its 
original  decision. 

Appeal  of  Paul  A.    Teegarden,    IBCA-419-1  -64 
(Dec.    14.    1965)  72  I.  D.    533 

A  decision  holding  a  desert  land  entry  for  cancella- 
tion will  be  vacated  and  the  case  remanded  for 

further  proceedings  where  during  the  pendency  of 
a  petition  for  reconsideration  the  Department 
adopts  a  policy  concerning  similar  entries  per- 

mitting them  to  proceed  to  patent  in  certain  cir- 
cumstances under  principles  of  equitable 

adjudication. 

Clifton  Q.    Myll, A-29920  (Supp.   II)  (Dec.    28.    1965) 
72  I.D.    536 

Generally  — Con  t  inued 

Where  a  notice  of  appeal  states  that  a  findings  of 
fact  is  erroneous  but  a  letter  accompanying  the 
appeal  advises  that  there  is,    in  fact,    no  objec- 

tions to  any  of  the  findings  and  that  the  appeal 
has  been  taken  only  as  a  precaution  against 
having  a  claim  to  be  asserted  later  prejudiced 
in  any  way,    the  appeal  will  be  dismissed  since 
there  is  no  justiciable  issue  in  dispute  and 
there  is  no  question  presented  for  decision  by 
the  Board  to  which  its  jurisdiction  can  attach. 

Appeal  of  Geo  Prospectors,   Inc., 
1BCA-494-5-65  (Feb.   25.    1966) 

A  motion  for  reconsideration  of  a  decision  will  be 

denied  where  the  grounds  upon  which  the  motion 
is  based  are  not  valid  or  have  been  given  full 
consideration  by  the  Board  in  arriving  at  the 
decision. 

Appeal  of  Chester  Barrett,    d/b/a  The  American 
Tank  Company  .     1BCA-429-3-64    (Apr.    7,1966) 

Under  the  practice  of  the  Department  in  issuing 
oil  and  gas  leases  an  offeror  who  protests  the 
acceptance  of  a  prior  offer  has  the  right  to 
appeal  from  the  dismissal  of  his  protest  and 
then,  when  his  offer  is  later  rejected,  has  a 
right  to  appeal  from  the  rejection  even  though 
the  grounds  for  appeal  in  each  instance  may  be 
the  same. 

Duncan  Miller,  A-30539  (June  2,   1966) 

A  Government  motion  to  stay  proceedings  or, 
alternatively,   to  remand  an  appeal  to  the  con- 

tracting officer,   will  be  denied  where  the 
claims  upon  which  it  is  proposed  to  issue 
findings  are  not  embraced  within  the  notice 
of  appeal  involved  in  the  matter  pending 
before  the  board. 

Appeal  of  American  Cement  Corporation, 
1BCA-496-5-65  (Jan.   6,    1966) 

The  time  stamp  on  a  notice  of  appeal  will  be  deemed 
the  date  on  which  the  notice  was  filed  in  the 

absence  of  probative  evidence  that  the  notice  was 
not  or  should  not  be  considered  as  filed  on  that date. 

Florence  Emily  Tagala  v.   Amanda  Nellie  Ruth 
Price.  A-30715  (Nov.    10,   1966) 

A  motion  for  reconsideration  of  a  decision  will  be 

denied  where  the  grounds  upon  which  the  motion 
is  based  are  not  valid  or  have  been  given  full 
consideration  by  the  Board  is  arriving  in  the 
decision. 

Appeal  of  Lincoln  Construction  Company, 
1BCA-438-5-64  (Feb.   4,    1966)    73I.D.   49 

When  the  parties  file  a  stipulation  which 
materially  affects  the  basis  upon  which  the 
decision  appealed  from  was  based,   the  case 
wiU  be  remanded  for  reexamination  in  light 
of  the  altered  circumstances. 

William  Arthur  Case,   State  of  Alaska,   A-30635 
(Dec.  6,   1966) 
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An  appellant  is  not  a  party  aggrieved  by  a  decision 
of  the  Hearing  Examiner  under  the  provisions 
of  25  CFR  15.  19  where  the  matter  raised  on 

appeal  was  not  before  the  Examiner  on  petition 
for  rehearing. 

Estate  of  Katie  Reed,   IA-D-3  (Feb.    3,    1967) 

Where  in  a  motion  for  reconsideration  the  appellant 

questions  the  Board's  finding  that  a  substantial 
portion  of  a  claim  for  rock  excavation  represents 
work  performed  below    subgrade  for  which  the 
contract  provides  no  basis  for  reimbursement 
but  fails  to  show  that  the  contracting  officer  or 
the  Government  engineering  personnel  concerned 

were  involved  in  any  way  in  the  appellant's  deci- 
sion to  proceed  with  the  subgrade  excavation, 

the  Board's  earlier  decision  that  the  work  so 
performed  was  voluntary  and  not  of  the  character 
for  which  the  Government  is  liable  is  affirmed. 

Appeal  of  Kean  Construction  Company,    Inc. 
IBCA-501-6-65  (Apr.   4,   1967)  74  I.  D.    106 

The  overriding  consideration  in  ruling  upon  re- 
quests for  discovery  is  whether  making  avail- 

able the  information  sought  is  consistent  with 
the  objective  of  securing  just  and  inexpensive 
determination  of  appeals  without  unnecessary 

delay,  with  consideration  given  to  (i)  the  attain- 
ment of  that  objective  in  the  particular  case; 

(n)  the  showing  made  by  the  party  seeking  dis- 
covery; (iii)  the  claims  of  privilege  asserted; 

and  (iv)  the  likelihood  of  hardship  resulting 
from  granting  particular  requests.     Absent 
hardship  and  privilege,   the  scope  of  inquiry 
may  encompass  any  material  relevant  to  the 
subject  matter  and  need  not  be  limited  to  the 

precise  issues  involved,   even  though  such  ma- 
terial may  not  be  admissible  as  evidence  at 

the  hearing. 

Generally  — Continued 

Where  in  its  request  for  reconsideration  the  appel- 
land  asserts  that  the  Board's  finding  that  no 
change,    actual  or  constructive,    had  occurred, 
as  a  result  of  delay  in  deliveries  of  Govern- 

ment-furnished steel,    is  unsupported  by  any 
substantial  evidence,   but  fails  to  show  that  the 
indicia  of  change  test  had  been  incorrectly 
applied,    the  decision  denying  the  appeal  is 
affirmed. 

Appeal  of  Mark  W.    Chisurn  Corporation, 
IBCA-540-1-66  (Feb.   20,    1968) 

A  request  for  reconsideration  of  a  Board  decision 
and  for  a  hearing  was  denied:  (i)  where  it  was 

based  upon  the  appellant's  erroneous  conclu- 
sion that  a  statement  in  support  of  the  appeal 

was  not  before  the  Board  at  the  time  the  deci- 
sion was  rendered  (ii)  where  no  request  for  a 

hearing  was  made  during  a  period  of  more  than 
six  months  between  the  docketing  of  the  appeal 
and  issuance  of  the  decision;  and  (iii)  where 
there  was  no  indication  that  newly  discovered 
evidence  or  other  proper  grounds  for  recon- 

sideration were  involved. 

Appeal  of  William  F.   Klingensmith,   Inc.  , 
IBCA-669-9-67  (June  26,   1968) 

Although  deference  is  usually  given  to  findings  of 
fact  by  hearing  examiners  because  of  their  op- 

portunity to  observe  the  demeanor  of  witnesses, 
etc.,    reviewing  officers  have  the  authority  to 
make  all  findings  of  fact  based  on  the  record 
as  though  they  were  making  the  initial  decision 
in  the  case  and  they  are  fully  as  capable  of 
making  findings  of  fact  as  the  examiner  where 
the  evidence  is  clear  and  uncontroverted. 

United  States  v.   Alvin  M.   May,   A-30675 
(July  25,    1968) 

Appeal  of  Allison  &t  Haney,  Inc. 
(June  19,   IW) 

IBCA-587-9-66 
74  I.  D.    178 

Upon  reconsideration  the  Board's  decision  deny- 
ing a  claim  is  affirmed  where  after  a  thorough 

review  of  the  record  and  of  additional  argu- 
ments and  issues,  it  appears  that  appellant 

was  not  entitled  to  rely  upon  its  interpretation 
of  conflicting  contract  requirements,  and 
where  it  has  failed  to  sustain  its  burden  of 

proof  with  respect  to  its  allegation  that  the 
contracting  officer  improperly  denied  the 

appellant's  request  for  permission  to  blend 
materials  in  order  to  meet  contract  require- 
ments. 

Appeal  of  W.  R.  S.   Pavers,  Inc. ,  IBCA-445-6-64 
(Aug.   24,   1967) 

Claims  of  privilege  by  the  Government  as  to  cer- 
tain documents  which  an  appellant  has  moved 

to  add  to  the  appeal  file,   on  the  ground  that  they 
are  items  of  advice  and  counsel  relied  on  by  the 
contracting  officer  in  making  his  findings  of 

fact,  will  be  examined  on  an  ad  hoc  basis;  ac- 
cordingly, where  an  appellant  has  so  moved  in 

order  to  determine  if  the  contracting  officer 
acted  independently  and  otherwise  in  accordance 
with  the  duties  and  obligations  imposed  upon 
him,  he  is  entitled  to  be  furnished  copies  of 
such  documents  that  are  relevant,   but  since 
they  essentially  duplicate  existing  material  in 
the  appeal  file,  they  will  not  be  incorporated 
therein. 

Appeal  of  Allison  &  Haney,   Inc. 

(Sept.    13,    1968) 
IBCA-587-9-f 
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An  appeal  from  an  order  of  the  Superintendent, 

Osage  Agency,   Bureau  of  Indian  Affairs,  deny- 
ing a  request  for  rehearing  after  approval  of 

the  will  of  an  Osage  Indian,  is  not  a  "complaint' within  the  provisions  of  25  CFR  2.  1(e). 

Estate  of  Ellen  Fitzpatrick,  IA-T-5  (Supp.  ) 
(Nov.   5,    1968) 

Where  an  appellant  failed  to  request  a  hearing  in  ad- 
vance of  a  Board  decision  denying  his  claim  for 

an  equitable  adjustment  under  the  Changed  Condi- 
tions Clause,   his  request  for  reconsideration  of 

the  decision  and  for  a  hearing,   based  solely  on 

the  ground  that  no  earlier  hearing  was  held, 
was  denied,   inasmuch  as  reconsideration  is  not 

intended  to  correct  a  party's  errors  or  omissions 

in  presentation  of  his  case  and  the  request  for  a 
hearing  at  this  stage  was  untimely. 

Appeal  of  Key,   Inc.    fa  Jones-Robertson,   Inc.  , 
IBCA-690-12-67    (Jan.    10,    1969) 

Reconsideration  of  a  decision  which  denied  a  con- 

tractor's claim  for  additional  compensation  for 
overexcavation  in  footings  on  the  ground  that 
under  the  contract  only  overexcavation  in  special 
footings  was  compensable,  will  be  denied  where 
the  contractor  relied  upon  the  concurrent  in- 

terpretation doctrine,    and  attached  to  its  motion 
certain  Government  reports  purporting  to  show 
that  it  had  received  such  compensation  for  foot- 

ings that  were  not  special,    offering  to  submit 
evidence  thereof,   inasmuch  as  examination  of 

the  reports  showed  that  the  doctrine  was  inap- 
plicable and  the  contractor  had  had  ample  time 

within  which  to  provide  such  evidence  prior  to 

the  Board's  rendering  of  the  principle  decision. 

RULES  OF  PRACTICE— Continued 

APPEALS  — Continued 
Generally  — Continued 

for  rehearing  or  reopening,  an  appeal  from  an 
Order  Determining  Heirs  will  be  dismissed  on 

the  basis  that  the  order  is  non-appealable. 

Estate  of  Ralyen  or  Rabyea  Voorhees,  IA-L-2 
(Aug.    19.   1969) 

The  Board  will  remand  to  the  contracting  officer 
for  appropriate  findings  of  fact  and  decision  a 
claim  first  presented  to  the  Board  during  the 
course  of  an  appeal  on  other  claims,  and  which 

had  not  been  previously  submitted  to  the  con- 

tracting officer,  inasmuch  as  the  Board's  ju- 
risdiction is  appellate  only. 

Appeal  of  Nelson  Brothers  Construction  Company, 
IBCA-738- 10-68  (Oct.   22,   1969)  76I.D.  281 

Where  an  appellant  moved  for  reconsideration  of  a 
decision  because  it  (i)  objected  to  the  emphasis 
placed  by  the  Boa^rd  in  its   principal  decision  upon 
a  deficiency  notice     (ii)  sought  to  introduce 
evidence  relative  to  the  deficiency  notice,   a/id 

(iii)  claimed  the  Board's  ruling  at  the  hearing 
was  unclear,   reconsideration  is  denied  inasmuch 
as  (i)  the  deficiency  notice  was  in  the  appeal  file, 
and  thus  properly  before  the  Board  from  the  out- 

set,   (ii)  the  evidence  was  not  newlydiscovered 
but  was  readily  available  to  the  appellant  at  the 

hearing,   and  (iii)  clarification  of  the  Board's 
ruling  should  have  been  requested  at  the  hearing, 
since  the  function  of  a  motion  for  reconsidera- 

tion is  not  intended  to  correct  procedural  errors 
or  omissions  by  a  party  in  the  presentation  of  its case. 

Appeal  of  South  Portland  Engineering  Company, 
IBCA-771-4-69  (Jan.   29,    1970) 

Appeal  of  Power  Line  Erectors,   Inc. 

IBCA-637-5-67  (Jan.    29,    1969) 

A  petition  for  reconsideration  of  a  Departmental 
decision  affirming  the  rejection  of  an  oil  and 
gas  lease  offer  will  be  granted  and  the  decision 
vacated  where  the  public  interest  and  fairness 
to  the  offeror  warrant  such  action. 

The  California  Company  et  al.  ,  William  H.  Ogden, 

A-28753  (Supp.),   A-29775  (Supp.).   A-29976 
(Supp.  ),  A-30287  (Supp.)  (June  3,   1969) 

Where  the  regulation  governing  appeals  in  Indian 
Probate  cases,   25  CFR  sec.    15.  19,  permits 
appeals  only  from  orders  entered  on  petitions 

Where  the  Bureau  of  Land  Management  cancels  a 
public  sale  of  land  and  remands  the  case  for  a 
determination  as  to  whether  a  new  sale  should  be 

ordered  after  finding  that  one  of  two  preference- 
right  applicants  was  given  preferential  treatment 
by  the  land  office,   and  where,   thereafter,   the 
allegedly  injured  applicant  withdraws  his  applica- 

tion,  the  Bureau's  decision  will  be  vacated,   and 
the  original  award  of  the  land  will  be  reinstated. 

Edwin  N.   Woodbury    Herbert  J.   and  Margrita  F. 
Klassen,   A-31153  (Mar.    3,    1970) 

Where  the  Director,    Bureau  of  Land  Management, 
has  affirmed  the  rejection  of  high  bids  for  sulphur 
leases  on  the  ground  that  they  are  inadequate  and 
the  bidder,   on  appeal  to  the  Secretary,   asserts 
that  new  information  is  available  which  was  not 
available  to  it  and  the  Director  when  he  was  con- 

sidering the  case,   and  it  appears  that  the  new  in- 
formation will  be  considered  by  the  Director  in 
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acting  on  the  appeals  of  two  other  high  bidders  at 
the  same  sulphur  sale  whose  bids  were  also  re- 

jected for  inadequacy,   the  case  will  be  remanded 
to  the  Director  for  reconsideration  along  with  his 
consideration  of  the  other  two  cases  before  him. 

Humble  Oil  and  Refining  Company,   A-31195 
(Mar.    11,    1970) 

The  Board's  jurisdiction  being  appellate  only,   a 
claim  not  previously  submitted  to  the  contracting 
officer  will  be  remanded  to  him  for  his  decision. 

Appeal  of  Baldi  Construction  Engineering,  Inc. , 
IBCA-679-10-67  (Apr.   9,    1970)  77  I.  D.    57 

After  a  will  of  a  deceased  Osage  Indian  has  been 
given  Secretarial  approval,   no  affirmative  action 
toward  approval  or  disapproval  of  earlier  wills 
will  be  necessary  or  appropriate  unless  admis- 

sion of  the  approved  will  to  probate  is  denied,   in 
which  event  such  action  will  be  taken  after  the 

parties  have  been  given  an  opportunity  to 
present  evidence  on  the  validity  of  the  wlUor 
wills  then  to  be  considered. 

Estate  of  John  P.   White  tall,   IA-T-23  (Apr. 
1970) 

17. 

Acting  upon  a  Government's  motion  for  reconsidera- 
tion and  addressing  itself  to  the  question  of 

whether  the  liquidated  damages  involved  constitut- 
ed a  penalty,   the  Board  determined  that  where 

under  a  contract  for  the  construction  of  two  swim- 
ming pools  and  bathhouses  there  was  anunexcused 

delay  in  performance,   the  contractor  was  to  be 
assessed  liquidated  damages  atone  rate  or  another 
depending  upon  whether  one  or  both  of  the  pools 
remained  to  be  completed.     The  Board  also  de- 

termined that  in  computing  liquidated  damages, 
the  scheduled  day  for  completion  of  performance 
is  excluded  and  the  day  of  actual  completion  is 
included. 

Appeal  of  J  k  B  Construction  Company,   Inc. 
IBCA- 667-  9-47  (June  AT    1*70) 

A  cost-plus-a-fixed-fee  construction  contractor's 
claim  for  special  termination  coats  which  had 
not  been  passed  upon  by  the  contracting 
officer  would  be  remanded  since  the  Board's 
jurisdiction  is  appellate  only. 

Appeal  of  Franklin  W.   Peters  and  Associates, 
IBCA-762-1-69  (Dec.   28,    1970)  77I.D.213 

Generally  — Con  t  inued 

argument  and  it  does  not  appear  that  the  Board's 
consideration  of  the  motion  would  be  in  any  way 
facilitated  by  such  argument,    the  request  for 
oral  argument  will  be  denied. 

The  Board  denied  a  motion  for  reconsideration 
which  failed  to  raise  issues  not  thoroughly 
considered  in  the  original  decision  and  which 

simply  asserted  that  the  Board's  evaluation 
of  the  evidence  was  erroneous. 

Appeal  of  South  Portland  Engine  Company,   Inc. 
IBCA-807-10-69  (July  23,    1971) 

Where  an  appeal  has  been   taken  and   a  final 
Departmental  decision  has  been   rendered 
thereon,    the  principle  of   res   judicata 
will  operate   to  bar   consideration  of   a 
new  appeal   arising  from  a  later   proceeding 
involving   the  same  party,    the   same   land, 
the  same  claim,   and   the  same   issues. 

The  Dredge  Corporation. 

1977)    

3  IBLA  98   (Aug.  13, 

Where  an  appeal  has  been  taken  and  a  final 
Departmental  decision  has  been  rendered 

thereon,  the  principle  of  res  judicata  will 
operate  to  bar  consideration  of  a  new  appeal 
arising  from  a  later  collateral  proceeding 
Involving  the  same  party,  the  same  land,  the 
same  claim,  and  the  same  issues. 

United  States  v.  J.  S.  Devenny.  3  IBLA  185 

(Sept.  3,  1971) 

Where  a  grazing  applicant  signs  s  range-line 
agreement  which   is  Incorporated   in  a 
district  manager's  decision   from  which  the 
applicant  does  not  protest  or  appeal,    the 
applicant   is   thereafter  barred   from  challenging 
only  those  matters  adjudicated   in  that 
decision.      However,  where   the  applicant 
subsequently  appeals  a  district  manager's 
partlsl  rejection  of  his  current  grazing 
privileges,    that   appeal  may  properly  be 
considered   on  its  merits  where   it   raises  an 
issue  of  a  boundary  location  which  clearly 
was  not   the  subject  of  the  range-line  agree- ment  relied  upon. 

fevart  Jensen.  5  IBLA  96  (Mar.  6, 

1972) 

Where  an  appeal  has  been  taken  and  a   final 
Departmental  decision  has  been  rendered 
thereon,   the  principle  of  res  Judicata 
will  operate  to  bar  consideration  of  a 
new  appeal  arising  from  a  later  proceeding 
involving  the  same  party,    the  same   land, 
the  same   claim,   and  the  same  Issues. 

The  granting  of  a  request  for  oral  argument  on 
a  motion  for  reconsideration  is  discretionary 
with  the  Board  and  when  no  reasons  are  ad- 

vanced in  support  of  the  request  for  oral 

Eldon  L.   Smith.   5  IBLA  330   (Apr.    18,    1972) 
79  I.D.    149 
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In  the  absence  of  a  Board  rule  requiring  that  the 
Board  member  who  presided  at  the  hearing  of  an 
appeal  prepare  or  participate  In  the  decision,  the 
failure  of  the  Board  to  assign  the  preparation  of 
an  opinion  to  a  retired,  former  member  who  con- 

ducted the  hearing  Is  not  a  violation  of  a  contrac- 

tor's constitutional  rights,  even  where  credibility 
and  the  demeanor  of  witnesses  are  in  issue,  since 
procedural  due  process  requires  only  that  all  of  the 
testimony,  exhibits,  briefs  and  other  documentary 
material  in  the  record  be  carefully  reviewed  and 
considered  by  the  members  of  the  Board  rendering 
the  decision. 

Where  in  the  course  of  an  extended  hearing  of  an 
appeal  by  a  contractor  under  a  contract  for  the 
construction  of  a  dam  and  related  work,  substantial 
testimony  was  taken,  accompanied  by  the  introduction 
of  numerous  exhibits,  without  objection  by  the 

Government,  in  connection  with  certain  claims  relat- 
ing to  allegedly  harsh  and  unworkable  concrete 

ordered  by  the  Government,  only  some  of  which  were 
expressly  considered  by  the  contracting  officer  in 

his  various  findings  of  fact,  a  remand  of  uncon- 
sidered claims  to  the  contracting  officer  for 

additional  findings  is  not  required. 

A  contractor  In  an  appeal  having  a  massive  record, 
who  alleges  instances  of  Inadequate  payment  under 
a  contract  for  the  construction  of  a  dam,  and  in 
support  thereof  introduces  into  evidence  various 
Government  payment  books  unpaginated  and  some  seven 
inches  in  thickness  without  clearly  establishing 

such  allegations  by  further  specification  or  iden- 
tification In  such  books,  has  not  sustained  its 

burden  of  proof,  since  it  was  not  incumbent  upon 

the  Board  to  search  the  record  "for  errors  that  may 
be  lurking  among  the  labyrinths." 

Steenberg  Construction  Company, 

(May  8,  1972) 
IBCA-520-10-65 

79  I.D.  158 

RULES  OF  PRACTICE— Continued 

APPEALS  — Continued 

Generally  — Continued 

Where  an  appeal  has  been  taken  and  a  final  Depart- 
mental decision  has  been  reached  the  principle 

of  res  judicata  will  operate  to  bar  considera- 
tion of  a  new  appeal  arising  from  a  later  pro- 

ceeding Involving  the  same  party,  the  same  land, 
the  same  claim,  and  the  same  issues,  absent 

compelling  legal  or  equitable  reasons  for  re- 
consideration. 

Eldon  L.  Smith.  6  IBLA  310  (July  12,  1972) 

Despite  factual  concessions  by  counsel  for  the 
Government,  the  Board  is  not  precluded  from 
reviewing  the  entire  record  and  determining 
whether,  and  to  what  extent,  rights  have 
been  earned  under  the  public  land  laws. 

United  States  v.  William  Leonard  Gredlagln. 
7  IBLA  1  (July  24,  1972) 

Where  the  Issues  on  appeal  are  Identical 
or  substantially  similar  to  matters  pre- 

viously considered,  and  no  new  evidence 
or  persunslve  arguments  are  advanced 
for  reconsideration  or  reversal  of  the 
prior  position,  disposition  will  be 
made  in  accordance  with  prior  precedent. 

R.  M.  Barton.  7  IRLA  230  (Sept.  12,  1972) 

A  statement  made  in  a  Bureau  appeal  decision 
which  does  not  accurately  reflect  one  evidentiary 
fact  does  not  establish  that  the  decision's  other 
findings  were  erroneous,  and  this  Board  will  sus- 

tain the  Bureau's  determination  that  mining claims  are  Invalid  where  the  entire  record  sup- 
ports that  conclusion. 

United  States  v.  Glen  S.  Gunn.  et  al..  7  IBLA  237 
(Sept.  15,  1972)  79  I.D.  588 

Where  the  Bureau  of  Land  Management  requests 
return  of  a  ease  for  reconsideration  of  its 

decision,  the  case  will  be  remanded. 

Village  of  Tularosa,  New  Mexico,  6  IBLA  503 
(May  12,  1972) 

Where  an  appeal  is  taken  from  a  requirement  of  the 

BLM  and  the  appellant  complies  with  the  require- 
ment during  the  pendency  of  the  appeal,  the  appeal 

will  be  dismissed.   An  appeal  will  be  dismissed 
when  the  appellant  withdraws  the  application 
which  la  the  subject  of  the  decision  appealed  from. 

John  Oakason.  6  IBLA  539  (June  19,  1972) 

Interrogatories  presented  by  an  appellant  will 
not  be  honored  where  the  information  requested 
Is  available  to  the  general  public  from 
Departmental  records  in  accordance  with  the 
Public  Information  Act,  5  U.S.C.  i   552  (1970), 
and  procedures  In  43  CFR  Part  2. 

Starling  Brokers. et  al..  6  IBLA  237  (June  26,  1972) 

Appeals  from  Bureau  of  Land  Management  deci- 
sions, which  are  not  dispositive  of  the 

ultimate  Issues,  will  not  be  considered. 

They  are  properly  dismissed  as  premature 

unless  permission  to  appeal  is  first  ob- 
tained from  the  Board  of  Land  Appeals 

upon  a  showing  that  an  immediate  appeal 

may  materially  advance  the  final  decision. 

Anna  A.  Madros,  7  IBLA  323  (Sept.  26,  1972) 79  I.D.  606 

Where  no  appeal  Is  taken  from  a  decision 
canceling  a  homestead  entry  for  failure 
to  submit  final  proof  at  the  expiration 
of  the  term  of  the  entry,  and  final  proof 
Is  submitted  six  years  subsequent  to  such 
decision,  res  judicata  and  the  doctrine 
of  finality  of  administrative  action  bar 
further  consideration  of  the  case  when  an 

appeal  Is  taken  from  a  decision  rejecting 
final  proof. 

A  case  is  considered  closed  when  no  appeal  Is 

taken  within  the  time  permitted  by  the  reg- ulations. 

John  W.  Roth.  8  IBLA  39  (Oct.  11,  1972) 
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APPEALS  — Continued APPEALS  — Continued 

Generally — Continued 

Where  the  issues  on  appeal  are  identi- 
cal or  substantially  similar  to  mat- 
ters previously  considered,  and  no 

new  evidence  or  persuasive  arguments 
are  advanced  for  reconsideration  or 

reversal  of  the  prior  position,  dis- 
position will  be  made  in  accordance 

with  prior  precedent. 

R.  M.  Barton,  9  IBLA  70  (Jan.  15,  1973) 

Where  the  Issues  on  appeal  are  identical 
or  substantially  similar  to  matters 

previously  considered,  and  no  new  evi- 
dence or  persuasive  arguments  are  advanced 

for  reconsideration  or  reversal  of  the 

prior  position,  disposition  will  be  made 
in  accordance  with  prior  precedent. 

R.  M.  Barton,  9  IBLA  243  (Feb.  1,  1973) 

A  district  manager's  decision  will  not  be 
altered  where  the  appellant  submits  no 
evidence  to  support  his  contention  that 
it  was  in  error. 

Thomas   W.    Pi) 10   IBLA   19    (Feb.    22,    1973) 

Tax   assessment   schedules,    in  and   of   them- 
selves,   are    insufficient   evidence    to  estab- 

lish  that    an   appraisal,    conducted   in   accor- 
dance with   Bureau  of  Land  Management   stan- 

dards,   is   erroneous. 

Generally — Con  t  inued 

A  contractor's   application   to   take   depositions 
of   retired  Bureau  employees  and  of   a  news- 

paper reporter  will  be  denied,   since  such 
prospective  witnesses  are  not   under  the   con- 

trol of  the  Government   and  the  Board  has  no 
jurisdiction  over  third  parties. 

A  contractor  who  fails   to  take  advantage  of 
Government  offers   to  examine  certain  infor- 

mation relative  to  its   claims   is  not  enti- 
tled to  have   its   application  to  take  the 

depositions   of  Government  employees   for 

purposes  of  discovery  granted,   as   the  con- 
tractor has  not  shown  good  cause  as   required 

by  the  Board's   rule  governing  discovery (A3  CFR  4.115). 

Anneal   of   Iversen   Construction   Company    (a/k/a 

ICONCQ),    IBCA-981-1-73    (May    1,    1973) I.D.  299 

An  appeal  will  be  dismissed  where  there  is 
no  Justiciable  Issue  or  where  the  appeal 
is  moot. 

Duncan  Miller,  11  IBLA  14  (flay  21,  1973) 80  I.D.  322 

Upon  appeal  from  a  decision  of  an  Admin- 
istrative Law  Judge  the  Board  of  Land 

Appeals  may  make  all  findings  of  fact 
and  conclusions  of  law  based  upon  the 

record  Just  as  though  it  were  .making 
the  decision  in  the  first  instance. 

Nick  Lambros.  10  IBLA  135  (Mar.  19,  1973) United  States  v.  Lee  Chartrand  et  al.,  11  IBLA 
194  (June  25,  1973)  80  I.D.  408 

An  appeal  from  a  decision  rejecting  a  coal 
prospecting  permit  application  will  be 
considered  to  assure  that  Secretarial 
Order  2952  was  followed. 

Marvin  E.  Weaster,  10  IBLA  277  (Apr.  13,  1973) 

A  decision  of   the   Bureau   of   Land  Management 
holding   a   right-of-way   granted   under   the 
Act   of   February   15,    1901,    for  cancellation 
if  proof  of   construction  is  not   filed,  will 
be   set    aside    and   remanded  where    the   Bureau 
notifies    the   Board   of   Land  Appeals    that    the 
requirement   has   been   satisfied. 

Grace   Belle  Wllkerson, 
1973) 

10  IBLA  279  (Apr.  17, 

A  contractor's  application  to  take  the  depositions 
of  Government  employees  for  the  purpose  of  dis 
covery  and  for  use  as  evidence  will  not  be 

granted  for  both  purposes  since  the  Board's 
rule  governing  such  applications  (43  CFR  4.115) 
permits  depositions  to  be  taken  under  certain 
circumstances  only  for  alternative  purposes. 

Carl  W.  Olson  &  Sons  Co. 
1973) 

IBCA-930-9-71    (Apr.    18, 

In   a  mining   claim  contest   the   Government   bears 
only  the   burden   of   presenting   sufficient 
evidence    to  establish   a  prima    facie   case, 
whereupon   the   burden   shifts   to   the   claimant 
to.  show  by   a  preponderance   of    the   evidence 
that    the   claim  is  valid.      But   where  on  appeal 
it   appears  that   a   further  hearing  would  be 
productive  of  more   complete  evidence  needed 
for  a  proper   resolution  of   the  case,    the 
Board  of  Appeals  sua  6ponte  will   remand  the 
case  to   the   Administrative    Law  Judge. 

United  States  v.  Mrs.   H.   R.  Wells  et   al ■ , 
11   IBLA  253    (June   26,    1973) 

An   application  by   the  Government    to   impose 
sanctions   against  an  appellant   for  his 
failure   to  timely   comply  with  an  Order  of 
the  Board    requiring  responses   to   interroga- 

tories   and  admissions   of   fact   Is   denied 
in   the   absence  of   a   showing  of   serious 
prejudice  therefrom  where   the  responses 
were  ultimately  served  and   the  default  was 
not  willful  but   apparently   resulted  from 
the  order  having  been  misplaced  or  inad- 

vertently discarded  in  the  office  of   the 
appellant's   attorney, 

M.T.F.    Industries.    Inc.,    IBCA-97 7-11-72  and 
IBCA-982-1-73    (July  17,   1973) 
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Generally — Con  t  inued 
Constructive  service  of  a  Bureau  of  Land  Management 

decision  sent  by  certified  mail  to  an  applicant's 
address  of  record  Is  made  when  the  Post  Office  re- 

turns the  decision  to  the  Bureau  stamped  "un- 
claimed." The  30-day  period  for  filing  a  notice 

of  appeal  from  the  decision  commences  at  that  time, 
and  is  not  tolled,  extended,  or  the  constructive 
service  vitiated,  by  actual  personal  delivery  of 
the  decision  thereafter,  even  when  the  addressee 
claims  he  was  out  of  town  at  the  time  notice  of  the 
certified  mall  was  delivered  to  his  address  of 
record. 

John  Oakason,  13  IBLA  99  (Sept.  24,  1973) 

An  appellant's  application  to  take  the  depositions  of 
the  Government's  expert  witness  in  an  appeal  under 
a  construction  contract  is  denied  without  prejudice 

to  renewal,  In  the  absence  of  a  showing  that  his 
testimony  would  not  be  duplicative  of  testimony 
educlMc  from  other  Government  witnesses  whose 

depositions  were  authorized  to  be  take.). 

Generally — Con  t  inued 

recent  sale  of  sand  and  gravel  from  the  claim  and 

a  possible  change  in  the  market  can  only  be  used  tc 
determine  whether  a  new  hearing  should  be  ordered. 

United  States  v.  A.  E.  Kottinger  et  al..  14  IBLA  10 
(Nov.  27,  1973T 

Oil  and  gas  leases  which  have  not  been  extended 
or  suspended  in  accordance  with  the  Mineral 

Leasing  Act  expire  at  the  end  of  their  pri- 
mary term.   Appeals  relating  to  issues  rendered 

moot  by  the  expiration  of  the  leases  will  be 
dismissed  by  the  Board  of  Land  Appeals. 

E.  Baden  Powell,  Jean  Marvin  Powell.  14  IBLA  111 

(Dec.  26,  1973) 

The  Board  of  Land  Appeals  will  not  grant  a  request 
for  oral  argument  when  it  does  not  appear  that 

the  Board's  consideration  of  the  case  would  be 
facilitated  by  such  argument. 

Where,  after  extensive  discovery,  including  product ion 
of  documents  and  the  taking  of  depositions  has 

occurred,  in  an  appeal  under  a  construction  con- 
tract, further  production  of  insufficiently  identi- 

fied documents  is  sought  by  an  appellant,  its 

application  is  denied  as  unduly  burdensome,  and  the 
Government  need  only  make  available  to  the  appellant 
the  files  wherein  such  documents  are  believed  to  be 
located. 

Where  extensive  discovery  in  an  appeal  under  a  con- 
struction contract  lias  taken  plnc:o  ant!  the  taking 

of  further  depositions  of  Government  personnel  has 

been  authorized,  an  appellant's  request  for  the 
Government  to  produce  additional  documents  whose 

existence  has  not  been  established  is  denied  with- 
out prejudice  to  renewal  following  completion  of 

the  depositions  wherein  the  c   tence  of  the  docu- 
ments may  be  established. 

Silver  Monument  Minerals. 
(Jan.  7,  1974) 

Inc..  14  IBLA  137 

Carl  W.  Olson  &  Sons  Co. 
1973) 

IBCA-930-9-71  (Oct.  15, 

A  title  opinion  by  a  duly  qualified  attorney  certify- 
ing under  43  CFR  2711.4(b)(2)  that  the  vendee  under 

a  land  sales  contract  holds  the  beneficial  owner- 

ship of  the  land  in  fee  simple  may  not  be  accepted 
when  first  proferred  on  appeal  as  timely  submitted 

to  show  ownership  of  the  "whole  title  In  fee"  of 
contiguous  lands  In  order  to  establish  a  preference 
right  to  purchase  land  under  the  Public  Lands  Sale 

Act,  as  amended,  43  U.S.C.  S  1171  (1970).  The  regu- 
lation requires  that  proof  must  be  filed  within  the 

time  allowed  by  the  authorized  officer,  or  within 
any  extensions  granted  by  him. 

Robert  A.  Davidson,  13  IBLA  368  (Nov.  20,  1973) 

Evidence  tendered  on  appeal  after  a  hearing  in  a  con- 
test against  a  mining  claim  cannot  be  used  in  ren- 

dering a  decision  on  appeal;  such  evidence  of  a 

An  employee  of  a  firm  of  certified  public 
accountants,  who  is  not  otherwise  quali- 

fied to  practice  before  the  Department, 
is  not  eligible  to  appear  before  the 
Board  of  Land  Appeals  on  behalf  of  a 
client,  notwithstanding  the  fact  that 
she  has  been  authorized  by  the  client 

to  act  for  him  as  his  attorney-in-fact, 

A.  0.  Holley,  14  IBLA  264  (Jan.  30,  1974) 

Where  an  appeal  has  been  taken  and  a  final 
Departmental  decision  ha6  been  reached  as 

to  validity  of  a  mining  claim  held  as  com- 
munity property,  under  the  doctrine  of 

administrative  finality  the  principle  of 

res  judicata  will  operate  to  bar  consid- 
eration of  a  new  appeal  arising  from  a 

later  proceeding  involving  the  same  issues 
in  connection  with  the  community  property 
interest  of  the  wife,  absent  compelling 

legal  or  equitable  reasons  for  reconsid- 
eration. 

United  States  v.  Catherine  R.  Blythe, 
16  IBLA  94  (June  28,  1974) 

An  appeal  from  a  determination  or  decision 
which  Is  not  final  or  which  is  inter- 

locutory in  nature  is  premature  and  will 
be  dismissed  unless  permission  is  first 
obtained  for  the  filing  of  such  an  appeal 
from  the  Board  of  Land  Appeals  upon  a 
showing  that  an  immediate  appeal  may 
materially  advance  the  final  decision, 

and  that  the  ruling  complained  of  in- 
volves a  controlling  question  of  law. 

43  CFR  4.28. 

Carl  Wlttman.et  al. 1974) 16  IBLA  188  (June  28, 
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Where  the  Bureau  of  Land  Management  has  reached 

a  decision  without  considering  all  the  per- 
tinent Information,  the  decision  will  be  set 

aside  and  remanded  for  further  consideration. 

Rio  Blanco  Natural  Gas  Co. 

(July  15,  1974) 

16  IBLA  243 

Appea) e  from  decisions  of  District  Managers  involving 
cancellation  of  section  3  grazing  privileges  should 
be  directed  to  an  Administrative  Law  Judge  for  a 
hearing.   Where  appeals  of  that  nature  have  been 
mistakenly  sent  to  the  Board  of  Land  Appeals,  the 
case  will  be  remanded  to  the  appropriate  state 

office  of  the  Bureau  of  Land  Management  for  trans- 
mittal to  the  hearings  division. 

Colorado  Preferred  Investment,  Ltd. 

(July  25,  1974) 
16  IBLA  262 

The  Board  of  Land  Appeals  has  the  authority  to 
conduct  a  review  d_e  novo  of  the  entire  record 

on  an  appeal  from  an  Administrative  Law  Judge's 
decision. 

United  Stat 38  v.  James  P.  Rlgg,  Jr.,  et  al., 
16  IBLA  385  (Aug.  21,  1974) 

Answers 

Protests  filed  by  officials  of  the  State  of  Alaska 

against  the  allowance  of  applications  for  rights- 
of-way  for  a  toll  road  need  not  be  filed  in  ac- 

cordance   with  the  Department's  rules  of  prac- 
tice governing  the  filing  of  answers  in  adver- 
sary proceedings  before  the  Department,  where 

the  officials  are  not  named  in  the  proceedings 
as  adverse  parties,  and  may  be  considered  in 
determining  whether  the  applications  should  be 

granted. 

D.    L.   Simasko,   A-30734  (July  27,    1967) 

Where  the  defects  for  which  a  mining  claim  is 
held  invalid  appear  on  the  face  of  the  record, 
a  party  asserting  a  claim  to  the  land  need 

not  respond  to  the  mineral  claimant's  appeal 
and  no  admissions  or  implications  can  be 
drawn  from  the  lack  of  a  timely  response. 

Carl  M.  Shearer,  James  M.  Krumtum,  A-30838 
(Dec.    21.    1967) 

Where  an  answer  to  a  mining  contest  complaint  is 
filed  In  behalf  of  a  contestee  by  a  person  not 
authorized  to  practice  before  the  Department, 
the  answer  may  be  accepted  if  it  is  properly 
ratified  by  the  contestee. 

RULES  OF  PRACTICE— Continued 

APPEALS  —Continued 

Answers — Continued 

Where  an  error  in  a  middle  initial  occurs  within 

an  affidavit  executed  by  a  mining  claimant  to 
demonstrate  ratification  of  an  answer  to  a 

mining  contest  filed  in  his  behalf  by  a  person 
not  authorized  to  practice  before  the  Department, 
summary  dismissal  of  the  attempted  ratification 
will  be  rejected  and  the  contestee  will  be  allowtd 
to  submit  an  affidavit  properly  identifying  the 
contestee  and  correcting  prior  mistakes. 

United  States  v.  W.  C.  Smith.  14  IBLA  309 

(Feb.  1,  1974) 

Bur d en_o _f  Pr  oo _f 

Where  in  construing  a  contract  for  a  digital  dis- 

patching system  the  contractor's  interpretation 
excludes  any  obligation  on  its  part  to  furnish  a 

single  sol  of  B-constants  for  calculating  trans- 
mission system  losses,    but  concedes  that  it  is 

required  to  furnish  as  a  part  of  the  system  an 
economic  dispatch  program  including  water 
.optimization  and  transmission  losses  and  that 
one,  set  of  B-constants   is  essential  for  an 
accurate  consideration  of  transmission  losses, 
and  hence  it  appears  that  one  set  of  B-constants 
must  be  furnished  in  order  to  complete  the 

system,  the  contractor's  interpretation  of  the 
contract  requirement  is  unreasonable,  precluding 
the  doctrine  of  contra  proferentem,  notwithstand- 

ing the  contractor's  unsupported  assertion  that  a 
trade  practice  and  precedents  substantiate  its 
interpretation. 

Appeal  of  General  Electric  Company, 

IBCA-451-8-64  (Apr.    13,    1966)    73  I.  D.    95 

When  an  appellant  has  submitted  evidence  of  a 
substantial  nature  tending  to  establish  that 
rock,  within  the  meaning  of  the  specifications. 
was  encountered  and  removed,  and  the  Gov- 

ernment offers  little,  if  any,  counter  proof 

the  contention  of  the  appellant  must  be  ac- 
cepted. 

Appeal  of  Kean  Construction  Company.  Inc. . 
IBCA-501-6-65  (Nov.   9.    1966)    73  I.   D.  349 

In  cases  involving  a  hearing  the  weight  to  be  given 
to  documents  included  in  the  appeal  file  on  con- 

troverted issues  is  dependent  upon  the  nature  of 
the  evidence  offered  in  support  by  the  party  con- 

cerned; hence,    the  Board  will  accord  only  limited 

weight  to  the  uncorroborated  portion  of  an  affida- 
vit of  a  former  officer  of  the  appellant  corpora- 

tion who  purports  to  have  personal  knowledge  of 
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the  facts  pertaining  to  the  issues  in  dispute,   even 
though  the  appellant  shows  by  uncontradicted  tes- 

timony that  the  former  officer  is  no  longer  em- 
ployed by  the  corporation  and  that  his  present 

whereabouts  are  unknown. 

Appeal  of  Kean  Construction  Company,    Inc. 
IBCA-501-6-65  (Apr.   4,   1967)  74  I.  D.   106 

In  a  case  submitted  on  the  record  involving  a 
termination  for  default  of  a  contract  for  planting 
trees  on  the  basis  of  failure  to  make  satisfac- 

tory progress,  the  Board  finds  that  the  Govern- 
ment has  failed  to  establish  a  lack  of  progress 

to  the  extent  necessary  to  justify  a  termination 
for  default,  noting,   inter  alia,   an  unexplained 
delay  of  48  days  in  issuing  the  notice  to  proceed 
that  could  have  materially  contributed  to  the 

contractor's  difficulties  in  performing  the 
contract. 

Appeal  of  Robert  Hart,   IBCA-659-8-67 
(Apr.    10,    1968) 

Where  as  a  result  of  investigation  of  a  complaint 
filed  with  the  Department  of  Labor  the  con- 

tracting officer  found  that  one  of  the  appellant's 
employees  had  been  underpaid  and  where  the 
appellant  contested  such  finding  but  failed  to 
offer  any  evidence  in  support  of  the  allegations 
made,  the  Board  sustains  the  findings  of  the 
contracting  officer  as  modified  by  a  Government 
stipulation  respecting  the  labor  rate  to  be 
applied  for  services  rendered  as  a  tractor 
operator. 

Appeal  of  Arvid  E.    Keith,   IBCA-657-7-67 
(Apr.   30,   1968) 

A  party  who  challenges  the  Bureau  of  Land  Manage- 
ment's determination  of  grazing  qualifications 

of  others  or  of  itself  where  temporary  licenses 
had  previously  been  issued  has  the  burden  of 
proof  at  a  hearing  to  be  held  on  an  appeal  from 
the  determination  to  show  that  the  Bureau's 
determination  was  erroneous. 

HULES  OF  PRACTICE— Continued 

APPEALS  —Continued 

Bunienjof  Proof — Continued 

Where  the  contractor  asserts  that  he  encountered 
a  seam  of  rock  in  the  pit  designated  in  the  con- 

tract as  a  source  for  clay  borrow  and  that  the 
clay  obtained  therefrom  was  of  a  poor  quality 
but  the  evidence  available  in  the  appeal  record 
indicates  that  the  seam  of  rock  would  have  been 
disclosed  by  a  reasonably  accurate  prebid  site 
investigation  and  that  over  70%  of  the  clay  used 
in  performance  of  the  contract  came  from  the 
pit  designated  in  the  contract,    the  Board  finds 

that  the  contractor  has  failed  to  show  by  a  pre  - 
ponde ranee  of  the  evidence  that  performing  the 
work  contracted  for  entailed  overcoming 
changed  conditions  in  either  the  first  or  the 
second  category. 

Appeal  of  Norman  L.   Stadeli,   IBCA-740-10-68 

(Oct  27.    1969) 

A  decision  of  the  Director,  Bureau  of  Land  Manage- 
ment, affirming  a  decision  of  a  hearing  examiner 

declaring  mining  claims  to  be  subject  to  the 
limitations  imposed  by  section  4  of  the  act  of 
July  23,   1955,  will  not  be  disturbed  where  the 
claimant  fails  on  appeal  to  meet  his  burden  of 
pointing  out  specific  errors  of  law  or  fact  in  the 
decisions  but  merely  alleges  generally  and 
vaguely  that  they  are  erroneous,  and  no  error 
is  apparent  in  the  decisions. 

United  States  v.   Cascade  Calcium  Products,  Inc.  , 
A-31187  (Nov.   4,   1969) 

Under  a  construction  contract  provision  which 
places  the  risk  of  loss  before  acceptance  on 
the  contractor  unless  the  cause  of  damage  is 
unforeseeable  and  beyond  the  control  of,  and 
without  the  fault  of  negligence  of  the  contrac- 

tor, the  burden  of  proof  of  the  existence  of 
contractor  fault  or  negligence,  when  alleged 
by  the  Government,   is  on  the  Government. 

Appeal  of  Ray  W. 
(Dec.    11,    1969) Lynch,   IBCA-764-2-69 

76  I.D.324 
Porter  Estate  Company,  A-30817  (Dec.   2,    1! 

In  order  to  assess  a  contractor  with  the  cost  of  re- 
pairs based  upon  an  allegation  of  latent  defect  in 

an  autotransformer,   the  Government  must  first 
prove  that  a  defect  in  fact  existed  at  the  time  of 
delivery. 

Appeal  of  Tullar  Power  Construction,   Inc. 
IBCA-633-4-67  (Aug.    12,1969) 

The  Board  sustains  the  propriety  of  a  termination 
for  default  in  a  case  where  the  termination 
notice  was  issued  after  the  scheduled  time  for 
performance  had  passed  and  where  the  appellant 
failed  to  support  its  various  allegations  of  excus- 

able delays,    changes  and  changed  conditions. 

In  denying  a  contractor's  claim  of  changed  conditions 
attributed  to  hidden  springs  having  been  encoun- 

tered in  the  course  of  constructing  a  road 
embankment,   the  Board  finds  (i)  that  the  contract 
clearly  indicated  that  subsurface  water  was 
anticipated  and  (ii)  that  the  hidden  springs  may 
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not  have  been  evident  upon  a  site  inspection  is  ot 
no  avail  where  a  review  of  the  contract  docu- 

ments would  have  apprised  the  contractor  of  the 
conditions  of  which  it  complains. 

Appeal  of  Service  Construction  Corporation, 
IBCA-678-10-69  (Jan.    12,    1970) 

PULES  OF  PRACTICE— Continued 

APPEALS  — Continued 

Jurdenjaf  Proof, — Continued 
The  Board  will  render  a  jury  verdict  award  of  com- 

pensation where  the  contractor  has  shown  that 
some  compensable  extra  work  was  performed  in 
repairing  storm  damage  but  has  not  produced  spe 
cific  evidence  of  the  costs  of  such  compensable 
extra  work. 

Where   under  a   cost    reimbursement    type   contract 

a  contractor   fails   to'present   any  evidence   in 
support   of   its   contentions   that    the   contract- 

ing officer  had   improperly  determined   the   costs 

allowable,    the   contracting  officer's  determina- 
tion will  be   upheld. 

Appeal  of  Webster-Martin,    Inc. 
(Feb.    11,    1970) 

IBCA-778-5-69 

Where  a  provision  for  liquidated  damages  appears 
on  its  face  to  be  unenforceable  as  a  penalty  and 
the  Government  offers  no  evidence  to  show  why 
it  should  not  be  so  viewed,    the  Board  sustains 
the  appeal. 

Appeal  of  Graybar  Electric  Company, 
IBCA-773-4-69  (Feb.    12,    1970) 

Appeal  of  the  Brezina  Construction  Company,   Inc. 
IBCA-757- 1-69  (Nov.    20,    1970) 

The  Government,   in  establishing  its  prima  facie 
case  that  there  has  not  been  a  discovery  of  a  val- 

uable mineral  deposit,   is  not  required  to  prove 
the  lack  of  any  economic  value  by  surveying  all 
market  possibilities. 

Where  the  Government  has  presented  a  prima  facie 
case  that  there  has  not  been  a  discovery  of  a  val- 

uable mineral  deposit,  the  mining  claimants  then 
have  the  burden  of  proving  by  a  preponderance  of 
the  evidence  that  there  was  a  discovery  of  a  val- 

uable mineral  composed  of  commonly  found  min- 
erals which  could  have  been  marketed  at  a  profit 

before  the  land  was  withdrawn  from  appropriatior 
under  the  mining  laws. 

United   States  v.    William  D.    Pulliam.    et   al. 
1   IBLA  143    (Dec.    8,    1970) 

The  Board  denies  a  claim  for  additional  compensa- 
tion where  an  examination  of  the  plans  and  speci- 

fications rebuts  a  contractor's  contention  that 
they  indicated  sufficient  suitable  soil  would  be 
available  from  excavation  to  construct  the 
embankment  and  the  contractor  fails  to  offer  any 
evidence  to  show  that  such  variation  as  existed 

between  staking  and  the  plans  exceeded  the  limits 
of  permissible  deviation. 

Appeal  of  Lawrence  L.   Jaeger.   IBCA-774-4-69 
(Feb.    19,    1970) 

The  contractor  has  the  burden  of  proving  an  excus- 
able cause  of  delay  and  the  extent  to  which  per- 

formance was  thereby  delayed.     Where  appellant 
proved  an  excusable  cause,   but  did  not  establish 
that  it  was  thereby  delayed,   the  Board  denied 
contractor's  claim  for  an  extension  of  time. 

Appeals  of  J  fc  B  Construction  Company,   Inc., 
IBCA  Nos.   667-9-67  and  767-3-69  (Apr.    17,    1970) 

A  contractor's  claims  for  excusable  delay  based  upon 
an  equipment  breakdown  and  machining  difficul- 

ties encountered  by  its  first  tier  subcontractor 
were  denied  in  view  of  the  general  rule  that  labor, 
plant,   equipment  and  materials  adequate  for  con- 

tract performance  are  the  contractor's  responsi- 
bility and  that  manufacturing  difficulties  are  not 

per  se  a  basis  for  excusable  delay.     While  under 
the  rule  of  Schweigert  v.   United  States,    181  Ct. 
CI.  1184,  a  contractor  is  entitled  to  be  excused  for 

delays  attributable  solely  to  a  second  tier  sub- 
contractor without  a  showing  that  the  second  tier 

subcontractor  was  free  from  fault  or  negligence, 

a  contractor's  claim  for  excusable  delay  based  on 
the  machining  difficulties  occasioned  by  the  ac- 

tion of  a  second  tier  subcontractor  in  rolling  the 
wrong  material,  the  proper  material  being  unavail- 

able,  was  denied  where  the  contractor's  evidence 
reflected  that  the  difficulties  concerned  only  one 
of  two  gates,   which  the  contract  required  be 

shipped  concurrently. 

Appeal  of  Fulton  Shipyard,   IBCA-735-10-68 
(Dec.    29,    1970)  77  I.  D.    249 

An  appeal  will  be  denied  where  the  appellant  offers 
no  proof  in  support  of  its  claims.     Appellant 
bears  the  burden  of  proving  its  allegations. 

Appeal  of  Fulcrum  Corporation  of  New  Jersey, 
IBCA-745-11-68  (June  11,    1970) 

Notwithstanding  the  Government's  contention  that 
the  maintenance  warranty  in  the  instant  contract 
was  far  more  comprehensive  than  the  usual  war- 

ranty against  defective  material  and  workman- 
ship, the  Board  determined  that  the  burden  was 

on  the  Government  to  prove  by  a  preponderance 
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of  the  evidence  that  the  warranty  had  been 

breached.     Appellant's  burden  of  proving  matters 

relied  upon  as  a  defense  to  breach  of  warranty, 

could  arise  only  after  the  Government  had  es- 
tablished that  the  warranty  had  in  fact  been 

breached. 

Appeal  of  R.   H.   Fulton.   Contractor. 
IBCA-769-3-69  (Feb.   2.   197i) 

RULES  OF  PRACTICE— Continued 

APPEALS  —Continued 

Burdeti_of  Proof. — Continued 

In   a  mining  contest  when  the  Government   has 
established  a  prima   facie   case  that   there 
has  not  been  a   discovery  of  a  valuable 
mineral   deposit   within  a  mining  claim, 
the   claimant   then  has   the  burden  of  proof 
to  show  by  a  preponderance  of  the  evidence 
that   a  discovery  has  been  made. 

United  States  v.   Ray  Cuthrie  et   al . , 
5  IBLA  303   (Apr.    14,    1972) 

A  claim  for  a  time  extension  because  of  alleged  defi- 
cient design  will  be  denied  when  appellant  fails  to 

prove  by  any  substantial  evidence  the  allegation  of 
design  deficiency. 

Appellant's  claim  that  the  project  was  substantially 
complete  by  a  certain  date  is  denied  where  no 
proof  has  been  submitted  that  the  project  road  was 
capable  of  adequately  serving  its  intended  use  as 
of  that  date. 

Appeal  of  Roy  L.  Matchett,   IBCA-826-2-70 
(Feb.   26,    1971) 

A  licensee  of  the  federal  range  who  appeals  from  a 

district  manager's  determination  of  the  area  of  use 
of  his  grazing  privileges  has  the  burden  of  proof  to 
show  by  substantial  evidence  that  his  rights  have 
been  impaired  by  the  Bureau  action  and  that  the 
decision  was  improper. 

Joyce  Livestock  Company,    2  IBLA  322    (June  2,    1971) 

In  a  mining  contest  when   the  Government  has 
established   a  prima   facie   case   that   there 
has  not  been  a  discovery  of   a  valuable 
mineral   deposit  within  a  mining  claim,    the 
claimant   then  has   the  burden  of  proof   to 
show  with  a  preponderance  of   the  evidence 
that  a  discovery  has  been  made. 

United  States  v.   Howard  S.   McKenzie,    4  IBLA 
97    (Nov.    19,    1971) 

A  claim  for  a  changed  condition  will  be  denied  when 
the  contractor  fails  to  present  adequate  evidence 
as  to  what  the  field  conditions  were,   and  fails  to 

prove  that  the  field  conditions  differed  materially 
from  conditions  shown  in  the  contract  documents. 

A  changed  condition  claim  will  be  denied  where  the 
contractor  fails  to  show  significant  error  in  the 
date  contained  in  the  contract  documents. 

Appeal  of  S.  S.   Mullen  Construction,   Inc. , 
IBCA-860-7-70  (Dec.   28,    1971)        78  I.D.    372 

A  contractor  whose  work  was  disrupted  and  damaged  as 
a  result   of   the  bursting  of  an  oil   pipeline    (owned 
by  a  third  party),   which  ran  under   the  contract 
site  and  over  which   the   contractor  had,   with  the 

Government's  approval,   located   its  concrete  batch- 
ing plant,   was  not   entitled   to  be  compensated  by 

the  Government   for  the  damage  sustained  on  the 
ground   that   the  damage  resulted   from  the  Govern- 

ment's  failure   to  discharge   its   implied   contractual 
obligation  to  provide  a  proper  and  safe  construc- 

tion site,    in  the  absence  of  proof   that   the  Govern- 
ment was  responsible  for   the  bursting,    since   the 

contractor  bore  the  risk  of   loss  under  the  Permits 
and   Responsibilities   clause  of   the  contract. 

Steenberg  Construction  Company,    IBCA-520-10-65 
(May  8,   1972)  79  I.D.    158 

An  appeal  claiming  the  costs  of   repair  of 
corrosion  in  four  stainless  steel  clad 
surge   tanks  is   denied  where   the  Government 
has  discharged   its  burden  in  showing  by  a 
preponderance  of  the  evidence  of  record 
that  the  most  probable  causes  of   corrosion 
were  welding  defects,   not   allowed  by   the 
specifications,    and  contractor's   failure 
to  protect  the  interiors  of   the   tanks   from 
weld  and  gouge  spatter. 

Appeal  of  R.   H.    Fulton,    Contractor. 
IBCA-769-3-69   (July  21,    1972)  79  I.D.   547 

Where   the  Government  was   found   to  be  re- 
sponsible for  an  indeterminate  portion 

of  a  delay  in  having  utility  poles   re- 
located on  a  road  construction  job   and 

information  having  a  direct  bearing  on 
the  propriety  of   the  amount  of  liquidated 
damages  assessed  was  either  in  the  pos- 
sesssion  of  the  Government  or  more  acces- 

sible to  it  than  It  was   to  the  appellant, 
no  attempt  should  be  made  to  apportion 
the  delay  between  the  parties  and  the 
Board   therefore  holds   that   the  appellant 
is  entitled   to  have  the  contract  time 
extended   to  the  date  the   contract  was 
determined   to  be  substantially  complete. 

Appeal  of  John  H. 
(July   31,    1972) 

Moon  &  Sons, 
IBCA-815-12-69 

79  I.D.   465 
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The  contractins  officer's  determination  of 
the  hours  properly  chargeable  to  the  Gov- 

ernment under  a  rental  of  equipment  con- 
tract will  be  sustained  where  the  con- 

tractor asserts  that  the  hours  claimed 
are  reflected  in  its  records  but  fails 

to  offer  any  evidence  in  support  of  the 
claims  made. 

Appeal  of  C.I.C.  Construction.  IHCA-941-11-71 
(Sept.  26,  1972)  79  i.d.  607 

In  a  mining  contest  when  the  Government  has  es- 
tablished a  prima  facie  case  that  there  has 

not  been  a  discovery  of  a  valuable  mineral  de- 
posit within  a  mining  claim,  the  burden  of 

proof  then  shifts  to  the  mining  claimants  to 
show  by  a  preponderance  of  the  evidence  that  a 
discovery  has  been  made. 

United  States  v.  Cecil  R.  Blomqulst,  Administrator 
of  the  Estate  of  Frank  Blomquist,  et  al. ,  7  IBLA 
351  (Sept.  28,  1972) 

In  a  contest  against  the  validity  of  a 
mining  claim,  the  Government  need  only 
establish  a  prima  facie  case  that  no 
discovery  of  a  valuable  mineral  deposit 
has  been  made  within  the  limits  of  the 

claim;  the  burden  of  proof  is  then  upon 
the  claimant  to  show  with  a  preponderance 
of  the  evidence  that  the  requisite  dis- 

covery has  been  made. 

United  States  v.  Joseph  P.  McKay  (a/k/a 
8  IBLA  42  (Oct.  12, Joseph  P. 

1972) 
McKay,  Jr.), 

Where  a  government  resurvey  is  challenged  by 
an  appellant,  he  has  the  burden  of  estab- 

lishing that  the  resurvey  is  erroneous 
and  of  identifying  specifically  reversible 
error  in  the  decision  appealed  from.  An 
appellant  cannot  expect  the  Department  to 
assume  his  burden  of  searching  the  record 
and  the  law  in  an  effort  to  find  some 
reversible  error  in  the  decision  appealed 
from. 

Mrs.  J.  W.  Moore.  8  IBLA  261  (Dec.  5,  1972) 

In  a  mining  contest  when  the  Government  has 
established  a  prima  facie  case  that  there 
has  not  been  a  discovery  of  a  valuable 
mineral  deposit  within  a  mining  claim,  the 
claimant  then  has  the  burden  of  proof  to 
show  by  a  preponderance  of  the  evidence 
that  a  discovery  has  been  made. 

United  States  v.  George  Avgerls.  8  IBLA  316 
(Dec.  7,  1972) 

In  a  mining  contest  when  the  Government  has 
established  a  prima  facie  case  that  there 
has  not  been  a  discovery  of  a  valuable 
mineral  deposit  within  a  mining  claim, 

RULES  OF  PRACTICE— Continued 

APPEALS  —Continued 

Jtorden_of_  Proof — Continued 

claimant  then  has  the  burden  of  showing 

with  a  preponderance  of  the  evidence  that 
a  discovery  has  been  made 

United  States  v.  Nettie  G.  Harper, 

8  IBLA  357  (Dec.  12,  1972) 

Where  the  Government  has  made  a  prima  facie 
showing  of  a  lack  of  discovery,  the  burden 

of  producing  preponderating  evidence  of  the 

existence  of  a  valuable  mineral  deposit  suf- 
ficient to  support  a  discovery  is  upon 

claimant. 

United  States  v.  Humboldt  Placer  Mining 
Company  and  Del  De  Rosier,  8  IBLA  407 
(Dec.  20,  1972)  79  I.D.  709 

In  a  mining  contest  when  the  Government  has 
established  a  prima  facie  case  that  there  has 

not  been  a  discovery  of  a  valuable  mineral 

deposit  within  a  mining  claim,  the  claimant 
then  has  the  burden  of  proof  to  show  with  a 

preponderance  of  the  evidence  that  a  discovery 
has  been  made. 

United  States G.  Nlckol  and  Eva  Rose  Nlckol, 
9  IBLA  117  (Jan.  23,  1973) 

A  construction  contractor's  claim  for  an 
equitable  adjustment  is  denied  where  the 

evidence  shows  that  payment  for  the  over- 
lay work  involved  In  repairing  eroded 

pavement  was  provided  for  in  an  accepted 
change  order  and  the  appellant  failed  to 
sustain  its  burden  of  showing  that  the 
straitened  financial  circumstances  in 
which  the  contractor  was  in  at  the  time 

of  the  change  order  was  the  result  of 

wrongful  action  by  the  contracting  officer 

or  other  Government  personnel  administer- 
ing the  contract  under  which  the  claim 

of  duress  was  asserted. 

Blsh  Contracting  Company,  Inc.,  IBCA-951-1-72 
(Feb.  12,  1973)  80  I.D.  189 

One  who  challenges  a  determination  by  a 

district  manager  of  a  grazing  lease 
allotment  has  the  burden  to  show  that 

it  is  inequitable. 

Lynn  L.    Moedl,    10   IBLA   106    (Mar.    8,    1973) 

Where   a  small   tract   is    classified   for  direct 
sale   to  an   applicant,    the  applicant  has   a 
preference   right   to  purchase  the  tract   at 
the   fair  market  value  established  by 
appraisal.      If   the  applicant   disputes   the 
appraised   value,    the  burden  is   upon  the 
applicant   to  prove  by   substantial   and 
positive  evidence   that   the  appraisal   is 
erroneous . 

Nick   Lamb r os,    10   IBLA   135    (Mar.    19,    19  7  3) 
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The  Board  denies  a  Government  motion  for  recon- 

sideration where  it  finds  that  a  diary  entry 
contained  in  an  exhibit  offered  in  evidence 

by  the  Government,  together  with  the  testi- 
mony of  a  witness  for  the  appellant  created 

an  inference  that  the  Government  was  respon- 
sible for  an  indeterminate  portion  of  a  pro- 

tracted delay  in  removing  utility  poles  from 
the  work  area  on  a  road  construction  Job  and 
that  the  Government  failed  to  rebut  such 

Inference  even  though  information  having  a 

direct  bearing  on  the  propriety  of  liqui- 
dated damages  assessed  for  delayed  perfor- 
mance was  apparently  within  its  possession 

or  was  more  accessible  to  it  than  it  was  to 

the  appellant.   The  Board  therefore  reaf- 
firmed its  prior  holdings  that  no  attempt 

should  be  made  to  apportion  the  delay 
between  the  parties  and  that  the  contract 
time  should  be  extended  to  the  date  the  con- 

tract was  determined  to  be  substantially 
complete. 

Appeal  of  John  H.  Moon  &  Sons,  IBCA-815-12-69 
(Mar.  23,  1973)  80  I.D.  235 

A  contractor  under  a  contract  for  the  construction 

of  a  road  has  not  sustained  its  burden  of  proof 
where  the  only  evidence  offered  by  it  in  support 
of  a  particular  claim  is  the  testimony  of  one 
witness  who  repeated  the  allegations  contained  in 

the  contractor's  original  claim  letter,  as  such 
assertions  have  no  probative  weight  in  the  absence 
of  further  amplification  and  documentation. 

H.  W.  Caldwell  and  Son,  Inc. 

(May  30,  1973)  • 
IBCA-824-2-70 

80  I.D.  345 

claim  for  a  time  extension  is  denied  where  the  con- 
tractor failed  to  controvert  the  finding's  dispositive 

of  the  issues  presented  by  the  appeal  and  where  the 
contractor  otherwise  fails  to  sustain  its  burden  of 

proof . 

Vl-P  Construction  Company,  Inc. 
(Sept.  28,  1973) 

IBCA-989-3-73 

Where  the  Government  has  made  a  prima  facie  showing 

of  a  lack  of  discovery,  the  burden  of  producing  pre- 
ponderating evidence  of  the  existence  of  a  valuable 

mineral  deposit  sufficient  to  support  a  discovery 
is  upon  the  claimant. 

United  States  v.  William  M.  Goodpaster,  13  IBLA  281 
(Oct.  25,  1973) 

Where  the  preponderance  of  the  evidence  in  a  contest 
hearing  does  not  show  the  existence  of  a  reasonably 
continuous  profitable  market  for  a  common  variety 
of  sand  and  gravel  from  a  mining  claim,  from  1955 
to  the  time  of  the  hearing,  the  claimants  have 
failed  to  show  a  discovery. 

A  contract  is  pioperly  terminated  for  default  on 
the  ground  of  failure  to  make  timely  delivery 
where  the  contractor  failed  to  proceed  with 

performance  after  (i)  alleging  a  post-award 
mistake-in-bld  claim  and  (ii)  requesting  an 
adjustment  in  the  contract  price  to  compensate 
for  the  adverse  effect  the  devaluation  of  the 
dollar  had  upon  the  acquisition  cost  from  a 
Swiss  supplier  of  the  items  bid  upon. 

An  excess  cost  assessment  under  a  contract  ter- 
minated for  default  is  found  to  be  proper  where 

the  reprocurement  contractor  offered  equipment 

from  the  same  supplier  the  defaulted  contractor 
had  contemplated  using  at  a  total  price  con- 

siderably less  than  the  total  price  the  defaulted 
contractor  had  requested  prior  to  proceeding  with 

contract  performance  and  the  defaulted  contrac- 
tor did  not  even  allege  that  In  effecting  the 

reprocurement  the  Government  had  failed  to 

mitigate  damages. 

Geophysical  Instrument  &  Supply  Co.,  IBCA-996-6-73 
and  IBCA-1003-8-73  (Jan.  9,  1974)    81  I.D.  1 

After  the  Government  has  made  a  prima  facie 
case  of  invalidity,  a  mlllsite  claimant  has 
the  burden  of  establishing  the  validity  of 
his  claim  by  a  preponderance  of  the  evidence. 

United  States  v.  Lei and  J.  Cuneo,  et  al.,  15  II 
304  (May  10,  1974) 81  I.D.  262 

United  States 

(Nov.  27,  1973) 
E.  Kottinger  et  al. ,  14  IBLA  10 

Where  an  applicant  for  a  small  tract  lease 
contends  that  the  rental  set  by  the  Bureau 
of  Land  Management  appraisal  is  excessive, 
the  burden  is  upon  applicant  to  prove  by 
substantial  and  positive  evidence  that  the 

appraisal  is  in  error. 

Harold  &  Irene  Kyllonen,  16  IBLA  86 

(June  26,  1974)  81  I.D.  364 

A  contractor's  claim  for  a  time  extension 
based  upon  an  overrun  of  contract  quantities 
is  denied  where  the  evidence  shows  that 
the  overrun  Involved  was  well  within  the 

range  of  overruns  experienced  by  the  con- 
tractor under  other  drainage  construction 

contracts  on  the  Columbia  Basin  Project 
and  the  contractor  failed  to  show  that  the 
overrun  In  contract  quantities  actually 
delayed  the  completion  of  the  whole  contract 
work. 

A  claim  of  substantial  completion  asserted  under 
a  contract  for  the  installation  of  buried  agri- 

cultural drains  is  denied  where  the  evidence  of 

record  shows  that  the  project  would  not  adequately 
serve  Its  intended  purpose  earlier  than  the  date 
the  work  was  accepted  as  substantially  complete 
by  the  Government . 

Appeals  of  George  A.  Grant,  Inc..  IBCA  Nos. 
-1000-7-73,   1005-10-73  and  1006-10-73 
(Sept.  24,  1974)  81  I.D.  580 
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A  contractor's  appeal  from  imposition  of  excess 
costs  on  a  reprocurement  after  a  termination 
for  default  is  sustained  where  the  Government 

failed  to  prove  entitlement  to  excess  costs 
when  it  chose  to  stand  on  evidence  that  it  had 

awarded  a  reprocurement  contract  at  a  higher 
price  and  had  sent  the  defaulted  contractor 
a  bill  for  collection  of  the  difference  between 

the  original  contract  price  and  the  reprocure- 
ment contract  price.   The  Government's  burden 

of  proof  when  excess  costs  are  challenged  re- 
quires introduction  of  proof  of  performance 

and  payment  under  the  reprocurement  contract, 
which  proof  was  not  furnished  by  the  Government. 

Appeal  of  White  Plains  Electrical  Supply  Co.,  Inc. 

IBCA-984-2-73  (Nov.  12,  1974)      81  I.D.  647 

A  construction  contractor's  claim  that  its 
agreement  to  perform  certain  repairs  to  con- 

crete structures  at  no  additional  cost  to  the 
Government  was  voidable  because  of  duress  is 
denied  where  the  record  contains  no  evidence 

to  support  the  allegation  that  the  agreement 
was  occasioned  by  threats  of  improper  default 
termination,  assessment  of  liquidated  damages 
and  withholding  of  payment. 

RULES  OF  PRACTICE— Co n t inued 
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Discovery  — Continued 
their  depositions  in  an  appeal,  is  denied 
where  the  contractor  has  not  shown  that  it  has 
exhausted  other  means  of  obtaining  the  testi- 

mony sought. 

Appeal  of  Carl  W.  Olson  &  Sons.  IBCA-930-9-71 
(Apr.  15,  1974)  81  I.D.  182 

Where  a  contractor  failed  to  respond  to  inter- 
rogatories propounded  to  it  pursuant  to  an 

Order  of  the  Board,  on  the  ground  that  it  did 
not  receive  a  copy  of  the  interrogatories, 
rhich  were  served  upon  it  by  certified  mail, 
and  the  record  contained  a  Postal  Service 
form  showing  receipt  by  the  contractor,  the 

Government's  motion  to  apply  sanctions 
against  the  contractor  is  granted  and  the 
claim  relating  to  the  information  sought  by 
the  interrogatories  is  dismissed  without 

prejudice  to  reinstatement  if  the  interroga- 
tories are  responded  to  in  30  days. 

Appeal  of  Evergreen  Engineering.  Inc..  IBCA-994- 
5-73  (Oct.  29,  1974)  81  I.D.  615 

Appeal  of  COAC.  Inc..  IBCA- 1004-9-73  (Dec.  6, 
1974)  81  I.D.  700 Dismissal 

Discovery 

The  resolution  of  claims  of  privilege   requires  an 
adjustment   of   the  divergent   interests   involved 
on  an  ad  hoc  basis;   accordingly,    the  Board   finds 
that  documents   furnished  a  contracting  officer 
by  Government  personnel   regarding  a  claim  filed 
for  an  equitable  adjustment  are  not  entitled   to 
be  withheld  on  the  ground   that   they  are  internal 
advisory  memoranda  prepared   in  contemplation  of 
litigation  since,   on  balance,    they  relate  only 
to  factual  matters  and,   having  been  furnished 
the  contracting  officer  prior   to  issuance  of 
his  decision,   are  not   considered  to  have  been 
prepared  in  anticipation  of  litigation.      Docu- 

ments consisting  of  calculations  and  drafts  of 
proposed   findings  of  fact  are  considered  to 
bear  upon  the  mental  processes,   deliberations, 
computations  and  methods  by  which  the  contract- 

ing officer  arrived  at  his  decision  and  are 
privileged. 

An  appeal  to  the  Director,    Bureau  of  Land  Manage- 
ment,   from  a  hearing  examiner's  decision  in  a 

grazing  case  is  properly  dismissed  where  the 
notice  of  intention  to  appeal  was  filed  after  the 
10 -day  period  allowed  for  such  filing. 

King  F.    Edwards,    A-30425,    (Mar.    26,    1965) 

A  motion  to  dismiss  an  appeal  for  untimeliness  will 
be  denied,   where  the  alleged  untimely  notice  of 
appeal  was  taken  from  separate  findings  of  fact 
issued  by  the  contracting  officer  subsequent  to  and 
concerning  the  same  dispute  decided  by  his  original 
decision  and  where  it  appears  that  the  contractor 
had  appealed  timely  from  such  original  decision. 

Appeal  of  MacDonald  Construction  Company, 

IBCA-411  (Mar.   29,    1965)   

Appeal  of  Carl  W.  Olson  &  Sons  Co. 

(Apr.  4,  1974) 
IBCA-930-9-71 81  I.D.    157 

A  contractor's  request   to   the  Board  to  initiate 
action  pursuant   to  5  U.S.C.    I   304  to  obtain 
an  Order  of  a  United  States  District   Court 
directing  the   Issuance  of  a  subpoena  to  re- 

tired Government  employees,   who  cannot   there- 
for be  compelled  by  the  Board  to  testify, 

requiring  their  appearance   for  the  taking  of 

A  motion  to  dismiss  an  appeal  for  lack  of  jurisdiction, 
on  the  ground  that  the  claims  involved  are  for 
breach  of  contract,   will  be  denied,   where  it  ap- 

pears that  the  theory  of  breach  is  based  on  the 

contracting  officer's  characterization  of  the  claim 
in  his  decision,    supported  by  insufficient  facts,   as 
being  one  for  an  alleged  breach  of  contract,    and 
where  it  appears  that  there  are  substantial  issues 
of  fact  involving  the  possibility  that  the  claim  is 
properly  for  consideration  under  the  contract. 
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A  motion  to  dismiss  an  appeal  will  be  denied,  where 
the  motion  is  based  on  allegations  that  the  con- 

tractor's claim  is  deficient  with  respect  to  costs 
submitted,    since  more  complete  evidence  of  such 
costs  may  be  presented  at  the  hearing  granted 
by  the  Board. 

Appeal  of  Charles  C.    Crane,    1BCA-467-1 1 -64 
(Apr.    1,    1965) 

An  appeal  to  the  Secretary  will  be  dismissed  when  it 
is  withdrawn  by  the  appellant. 

George  N.    Larsen,   A-30255  (Apr.   6,    1965) 

Joyce  R.    Bowman,    A -30450  (July  2,    1965) 

Raymond  J.    Stipek,    Hugh  E.    Pipkin,    A-30477 
(July  30.    1965) 

R.   S.   Fox,    A-30352  (Sept.    20,    1965) 

RULES  OF  PRACTICE— Continued 

APPEALS  — Continued 

DismlssaJL  — Con  t  inued 
An  appeal  to  the  Secretary  will  be  dismissed  when  the 

appellant  withdraws  the  applications  which  were 
the  subject  of  the  appeal. 

Nevada  Fish  and  Game  Commission,    A-29658 
(May  19,    1965) 

A  motion  to  dismiss  an  appeal  on  the  ground  of 
alleged  lack  of  legal  basis  for  appellant's  claim  will 
be  denied,    where  it  appears  that  there  are  involved 
issues  of  fact  and  questions  of  law  requiring  the 
production  of  evidence  at  a  hearing  for  completion 
of  the  administrative  record,    and  where  the  dis- 

missal of  such  claim  would  be  a  denial  of  appellant's 
right  to  be  heard. 

Appeal  of  Borsberry  Construction  Company, 
IBCA-469-12-64  (May  26,    1965) 

United  States  v.    Roads  Mining  and  Milling  Company, 
A-30499  (Nov.    24,    1965) 

Thomas  Allen,    R.    E.    Lee,    A-30545a  (Dec.    13,    1965) 

Meagher  Sheep  Company,    A-30579  (Mar.    17,    1966) 

Lewis  C.   Archambeault,   A-30643  (June  16,    1966) 

A  motion  to  dismiss  an  appeal  will  be  denied, 
where  it  appears  that  there  are  substantial 
issues  of  fact  with  respect  to  information 
available  to  bidders,   and  such  issues  are 
not  susceptible  of  resolution  in  the  absence 
of  evidence  to  be  submitted. 

Where  a  State  appeals  from  the  rejection  of  a  State  e> 
change  application  and  later  withdraws  its  appeal, 
the  appeal  will  be  dismissed. 

State  of  California,   A-29533  (June  10,    1965) 

When  the  appeal  file  discloses  that  the  dispute  involves 

an  alleged  informal  contract  that  contained  no  dis- 
putes clause,    an  appeal  will  be  dismissed  for  lack 

of  jurisdiction. 

Appeal  of  Andonian  Associates,    Inc.  ,    IBCA-482-2-65 
(July  6,    1965) 

Appeal  of  Barringer  and  Botke,    1BCA-428-3-64 
(Apr.    19,    1965) 

A  motion  to  dismiss  an  appeal  as  to  a  portion  of  the 
claims  involved  on  the  ground  of  lack  of  jurisdiction 
of  the  Board  of  Contract  Appeals  will  be  denied, 
where  it  appears  that  factual  issues  are  present  as 
to  the  jurisdictional  questions   raised  by  the  motion 
and  the  dismissal  of  such  claims  would  be  a  denial 

of  appellant's  right  to  be  heard. 

Appeal 
ib£a- 

eal  of  Cosmo  Construction  Co 
12-64  (Apr.   27,    l9o5) seasE; 

Under  construction  contracts  incorporating  the  pro- 
visions of  the  Davis -Bacon  Act  covering  minimum 

wage  rates,  where  the  principal  disputes  concern 
the  que  stion  of  whether  or  not  work  was  performed 
"directly  upon  the  site  of  the  work"  as  provided  in 
the  Act,  and  where  current  interpretations  of  the 
Department  of  Labor  and  the  Comptroller  General 
are  in  conflict,  the  Board  will  decline  to  exercise 

jurisdiction  over  the  appeal,  pursuant  to  the  doc- 
trine of  forum  non  conveniens,  and  the  appeal  will 

be  dismissed. 

eal  of  Electrical  Constructors,    IBCA-479-1  -65 App' 
(July  9,    1965) 

72  I.  D.    269 

The  Board  of  Contract  Appeals  will  dismiss  an  appeal 

from  a  contracting  officer's  decision  which  involves 
the  same  contractor  and  the  identical  issues  which 
were  decided  in  a  prior  decision  of  the  Board. 

Appeal  of  Henly  Construction  Company,    Inc.  , 
IBCA-366  (May.    3,    1965) 

When  an  appeal  to  the  Secretary  of  the  Interior  is 
withdrawn  by  the  appellant  the  appeal  will  be 
dismissed. 

Robert  M.    Helton,    John  R.    Helton,    A-30429 
(Sept.    8.    1965) 



876 

BIJLES  OF  PRACTICE— Continued 

APPEALS  — Continued 

Dismissal  — Continued 

RULES  OF  PRACTICE— Continued 

APPEALS  — Continued 

Dismissal  — Continued 

An  appeal  from  a  decision  of  the  Director,  Bureau  of 
Land  Management,  rejecting  an  application  to  pur- 

chase under  the  Mining  Claim  Occupancy  Act  on  the 

ground  that  the  claimant  had  not  filed  a  relinquish- 
ment of  her  mining  claim,  will  be  dismissed  as 

moot  when  on  appeal  to  the  Secretary  the  claimant 
files   the   relinquishment. 

Carol  F.    Kramer,   A-30509  (Sept.    21,    1965) 

A  motion  for  summary  judgment  and  for  dismissal 
of  an  appeal  will  be  denied  where  it  appears  that 
there  are  involved  issues  of  fact  and  questions 
of  law  requiring  the  production  of  evidence 
at  a  hearing  for  completion  of  the  administrative 
record.     The  rules  and  procedures  of  the 
Board  of  Contract  Appeals  do  not  provide  for 
summary  judgment  in  favor  of  either  party. 

Appeal  of  Ralph  Child  Construction  Company, 
IBCA-481 -2-65  (Sept.   28,    1965) 

An  appeal  will  be  dismissed  for  lack  of  jurisdiction  as 
to  claims  of  the  contractor  for  expenses  of  delays 
allegedly  caused  by  the  Government,    where  such 
delays  are  not  compensable  under  the  provisions 
of  the  contract. 

cognizable  under  the  Changes  clause  or  the  Changed 
Conditions  clause,    the  appeal  will  be  remanded  to 
the  contracting  officer  for  decision  on  the  questions 
presented  and  the  Government's  motion  to  dismiss 
the  appeal  will  be  denied. 

Appeal  of  E.    R.    McKee  Construction  Company, 
IBCA-502-6-65  (Dec.    28.    1965) 

A  letter  in  mere  explanation  of  a  claim  for 
payment  for  extra  material,   which  had  been 
denied  by  the  contracting  officer,   will  not  be 
regarded  as  an  appeal  from  that  decision, 
because  it  failed  to  evince  a  present  intention 
to  appeal  to  higher  authority. 

Appeal  of  Bofgan  Construction  Company, 
IBCA-476-1-65  (Jan.    19.    1966) 

When  an  appeal  to  the  Director  is  dismissed  for 
failure  to  file  a  timely  statement  of  reasons, 
and  that  decision  is  not  appealed,  the  party 
has  no  standing  to  revivify  subsequently  in  an 
appeal  on  another  matter  to  the  Secretary  the 
substantive  issue  involved  in  the  other  case 
and  the  decisions  below  are  final. 

Appeal  of  Peter  Kiewit  Sons'  Company,    IBCA-405 
(Oct.   21,    1965)  72  I.  D.   415 

Harold  N.   Aldrich,    A-30469  (Feb.    28,    1966) 

73  1.  D.    70 

Service  of  a  decision  by  certified  mail  at  the  address 

of  a  law  firm  which  was  the  party's  attorney  of 
record  is  service  upon  the  party  even  though  the 
firm  has  since  dissolved,    and  the  date  of  service 
upon  the  firm  must  be  used  for  computing  the  appeal 
period;  thus  when  a  notice  of  appeal  and  filing  fee 
are  transmitted  after  the  appeal  period  has  expired, 
the  appeal  is  properly  dismissed. 

United  States  v.    Alma   Pritchett,    A-30456 
(Nov.    29,    1965) 

An  appeal  withdrawn  by  appellant  will  be  dis- missed. 

Mrs.    Betty  B.   Shafer,    A-30563a  (Mar.    15,  1966) 

Dynamic  Industries  Company,    A-30676 
(Aug.    16.    1966) 

Sid  Thayer,    A-30698  (Aug.    24,    1966) 

Dan  Qdell,   A-30692  (Sept.    1,    1966) 

An  appeal  to  the  Secretary  will  be  dismissed  at  the 
request  of  the  appellant. 

Jack  P.    Burke,    A-30473  (Nov.    30,    1965) 

An  appeal  to  the  Secretary  will  be  dismissed  in- 
sofar as  it  pertains  to  lands  for  which  the 

application  which  is  the  subject  of  the  appeal 
ha$  been  withdrawn  by  the  appellant. 

Monsanto  Company  et  al.  ,  A-30585a 
(Apr.    19,    1966) 

Where  the  Government  files  a  motion  to  dismiss  an 
appeal  on  the  grounds  that  the  claims  involved  are 
for  breach  of  contract  and  where  the  record  discloses 
that  the  contracting  officer  has  never  passed  upon  the 
appellant's  contentions  that  the  claims  asserted  are 

A  motion  to  dismiss  an  appeal  will  be  denied  where 
it  appears  *hat  the  Board  of  Contract  Appeals 
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has  jurisdiction  concerning  the  subject  matter, 
the  appellant  is  entitled  to  a  hearing,  and  sub- 

stantial issues  of  fact  exist. 

Appeal  of  William  L.  Lemesany  d/b/a  Lemesany 

Roofing  and  Insulation  Company,  IBCA-533-  12-65 
(Apr.   20,    1966) 

A  finding  that  "first  category"  changed  con- 
ditions were  encountered  at  the  construction 

site  for  a  pumping  plant  does  not  warrant  the 
payment  of  expenses  associated  with  the  dis- 

covery of  the  changed  conditions  or  for  "pure' 
delay  (standby)  costs  that  may  have  been 
necessitated  by  unreasonable  delay  in  the 
issuance  of  a  ruling  concerning  the  claimed 
changed  conditions;  therefore,    a  claim  for 
reimbursement  of  such  expenses  and  costs 
will  be  dismissed. 

Appeal  of  Morgen  &  Oswood  Construction  Co.  , 
Inc.,   IBCA-389  (Apr.   21,    1966)     73  I.  D.    131 

When  an  appellant  acquiesces  in  a  Bureau  ofLand 
Management  decision  and  withdraws  his  appeal 
to  the  Secretary  as  to  an  oil  and  gas  lease 
offer  rejected  by  the  decision,   his  appeal  will 
be  dismissed  as  to  that  offer. 

Patrick  J.    McDonough,  A-30523     (Apr.    29,    1966) 

The  Government  is  entitled  to  utilize  tests  not 
called. for  in  the  contract  to  ascertain  whether 
the  specifications  have  been  met,  but  may  be 
required  to  adjust  the  contract  price  if  stricter 
tests  are  applied  than  those  specified  in  the 
contract;  however,  the  testing  requirements 
of  the  Government  engineer  did  not  warrant  a 
partial  shutdown  of  the  job  by  the  contractor, 

and  its  claim  for  the  expense  of  such  a  shut- 
down, based  upon  the  assertion  that  the  re- 

quirement for  additional  testing  was  unreason- 
able and  arbitrary  will  be  dismissed  as  one 

sounding  in  breach  of  contract  over  which  the 
Board  will  not  exercise  jurisdiction. 
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reinstated  upon  evidence  by  the  appellant, 
including  a  copy  of  the  reasons,  which  tends  to 
show  that  the  statement  may  have  been  timely 
transmitted  to  the  Secretary,   although  it  has 
never  been  located. 

A.    Douglas  Grover,   A-30521  (Supp.  ) 
(May  19,    1966) 

An  appeal  will  be  dismissed  for  lack  of  juris- 
diction where  the  claim  on  which  it  is  based 

is  for  expenses  incurred  during  a  period  when 
the  work  was  delayed  because  of  unusually 
severe  weather,  and  the  contract  contains  no 
provision  for  additional  compensation  for 
delays  resulting  from  such  weather. 

Inc.  ,  IBCA-510-8-65 
Appeal  of  Patrick  Harrison, 
(May  24,    1966) 

An  appeal  to  the  Secretary  will  be  dismissed  when 
the  parties  to  the  appeal  stipulate  to  a  dismissal. 

Allen  T.   Noble,  A-30624  (June  6,    1966) 

An  appeal  to  the  Secretary  from   the  rejection 
of  an  oil  and  gas  lease  offer  will  be  dismissed 
when  the  appellant  withdraws  his  offer. 

Richard  C.   Cook,  A-30609  (June  10,    1966) 

An  appeal  will  be  dismissed  for  lack  of  jurisdiction 
where  it  is  clearly  based  upon  alleged  breach  of 
contract,    there  being  no  requirement  that  the 
Board  make  findings  of  fact  for  possible  review 
by  the  courts,    in  view  of  the  holding  in  United 
States  v.    Utah  Construction  and  Mining  Co.    , 

384      U.S.       394    (June  6,   1966). 

Appeals  of  Christy  Corporation,  IBCA-461-10-64, 
IBCA-569-5-66-    (June  20,   1966) 

Appeal  of  Electro,  Inc. 
(May  6,    1966) 

IBCA-473-1-65 

An  appeal  to  the  Secretary  will  be  dismissed  whei 
it  is  withdrawn  by  the  appellants. 

Calvin  Stitzel  et  al. 

(May  13.   1966) 

A-29091 

The  dismissal  of  an  appeal  to  the  Secretary  on 
the  ground  that  no  statement  of  reasons  was 
timely  filed  will  be  vacated  arid  the  appeal 

An  appeal  to  the  Secretary  will  be  dismissed  when 
it  is  dismissed  by  the  appellant. 

Texas  Oil  and  Gas  Corp.  ,    A-30591   (June  20,    1966) 

Where  the  exceptions  to  a  "Release  on  Contract" 
specifically  designate  particular  claims  and 
amounts  as  being  excluded  from  the  effect  of  the 
release,    a  further  claim  made  thereafter,    that 
cannot  reasonably  be  considered  to  be  within 
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the  claim  enumerated  in  the  exceptions  is 
barred  by  the   release  provisions  and  will  be 
dismissed. 

Appeal  of  R.    A.    Heintz  Construction  Company, 
IBCA-403  (June  30,    1966)  73  I.  D.  196 

A  motion  to  dismiss  an  appeal  in  part  on  the 
ground  that  a  portion  of  the  claims  were 
denied  in  a  previous  decision  of  the 
contracting  officer  from  which  no  appeal 
was  taken,    will  be  denied  where  it  appears 
that  certain  of  the  claims  involved  in  the 

present  appeal  were  not  then  decided,    and 
substantial  issues  of  fact  are  present  with 
respect  to  the  identity  of  the  claims  that 
were  alleged  to  have  been  decided  previously. 

Appeal  of  Tecon  Corporation,    IBCA- 536-12-65 
(Aug.    10,    1966) 

An  appeal  to  the  Secretary  will  be  dismissed  when 
the  parties  each  relinquish  in  part  either  a 

lease  to  or  an  application  for  the  land  in- 
volved on  appeal,  thereby  eliminating  the 

conflict  upon  which  the  appeal  is  basdd  and 
rendering  it  moot. 

Daniel  H.   and  Ellen  Mae  Miller,   Double  S. 

Sheep  Company,  A-30578  (August  15,   1966) 

An  appeal  to  the  Secretary  of  the  Interior  will 
be  dismissed  when  it  is  withdrawn  by  the 
appellant. 

Paul  A.    Radzewicz,  A-30672  (September  9,    1966) 

Under  a  contract  for  ̂ he  delivery  of  cement  for 
the  Glen  Canyon  Dam  and  Power  Plant,    a 
contractor's  claim  for  loss  of  commercial  busi 
ness  or  lost  profits,    attributed  to  the  Govern- 

ment's failure  to  order  cement  in  accordance 
with  the  estimated  requirements  set  forth  in 
the  contract,    will  be  dismissed  as  without  the 
jurisdiction  of  the  Board  where  neither  the 
extras  clause  nor  any  other  contract  clause 
provides  a  remedy  for  the  alleged  wrong. 

Appeals  of  American  Cement  Corporation,   
IBCA-496-5-65,   IBCA-578 -7-66  (Sept.    21,    1966) 

73  I.  D.    266 

An  appeal   to   the  Secretary  of   the   Interior  will  be 
conditionally  dismissed   upon   the  request  of 
the  appellant. 

R.   N.   Hall  et  al.   A-30608   (Oct.    25,    1966) 

Claims  for  additional  compensation  arising  out 
of  the  acts  of  the  public  attending  a  baseball 
game,  while  driving  automobiles  in  and  out  of 
parking  areas,  damaging  shrubs  and  trees 
planted  by  the  contractor,   are  outside  of  the 
jurisdiction  of  the  Board  in  the  absence  of 

specific  contract  provisions  for  payment  there- 
of,  and  an  appeal  based  on  such  claims  will  be 

dismissed. 

Appeal  of  Tree  Land  Nursery,  Inc. , 
IBCA-436-4-64  (Oct.   31.   1966) 

An  appeal  to  the  Secretary  of  the  Interior  will  be 
dismissed  when  it  is  withdrawn  by  the  appellants. 

Jack  A.   Cook  and  Elizabeth  M.    Cook,  A-30726 

(Nov.   8,    1966)  " 

Where  an  oil  and  gas  offeror  appeals  from  a 
land  office  decision  requiring  him  to  execute 
special  stipulations  in  connection  with  the 
lease  to  be  issued  and  he  executes  the 
stipulations,   his  appeal  is  properly 
dismissed. 

Duncan  Miller.  A-30711  (Nov.    16,    1966) 

A  construction  contractor  disputed  a  contracting 

officer's   requirement  that  "Line  Construction" 
classifications  and  pay  scales  be  applied  to 
workmen- who  assembled  and  erected  steel 
transmission  line  towers,    contending  that  it 

would  be  proper  to  utilize  "Ironworker, 
structural"  classifications  and  pay  scales 
(workers  in  the  latter  classifications 

received  lower  rates  of  pay).     Minimum  wage 

rates  for  both  classification  types  were  in- 
corporated in  the  contract  under  the  Davis - 

Bacon  Act.     The  Department  of  Labor  upheld 

the  contracting  officer's  ruling  after  con- 
sidering the  matter  on  two  occasions  and 

holding  a  hearing  as  part  of  its  second  review; 
in  addition,  the  contractor  asked  for,  and 
received,   consideration  (and  reconsideration) 
of  the  dispute  by  the  Comptroller  General 
of  the  United  States.     The  Comptroller 
General  also  concluded  that  the  contracting 
officer's  classification  action  was  correct.     In 
such  circumstances,    the  Board  declined  to 

exercise  jurisdiction  over  an  appeal  involving 
the  same  matter,     referred  to  it  under  the  "Dis- 

putes" clause  of  the  contract,    and  entered  an 
order  of  dismissal. 

Appeal  of  Morrison-Knudsen  Company,   Inc. 
IBCA-553-4-66  (Nov.   18,   1966) 73  I.  D.    363 
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An  appeal  to  the  Secretary  of  the  Interior  will  be 

dismissed  when  the  appellant  withdraws  the 

appeal. 

William  J.   Colman,  A -30749  (Nov.    30,    1966) 

Steve,   Ltd.  ,   A-30746  (Jan.    10,    1967) 

State  of  Alaska,   A-30819  (Aug.    10,    1967) 

State  of  Alaska,   A-30858  (Aug.    10,    1967) 

Claire  Sullivan,   A-30855  (Aug.    29,    1967) 

Jean  Chipp,   A-30829  (Oct.    23,    1967) 

Gulf  Oil  Corporation,   A-30959  (May  16,    1968) 

Delmarva  Power  &  Light  Company,  A- 3 1007 
(July  19,    1968) 

Arizona  Highway  Department,   A-31137 
(Apr.    28,    1969) 

The  Pittsburg  &  Midway  Coal  Mining  Company, 

A-30949  (Nov.    17,    1969) 

An  appellant's  motion  for  reconsideration  of  a 
decision  in  which  a  hearing  was  scheduled  for 

the  purpose  of  establishing  whether  the  board 

had  jurisdiction  over  a  claim  for  unnecessary 
acceleration  of  construction  costs  is  denied 

where  it  is  found  that  a  crucial  allegation  made 

by  appellant  is  contradicted  by  information 

furnished  to  the  contracting  officer  in  support 

of  the  claim  and  that  the  evidence  to  be  devel- 

oped at  a  hearing  may  resolve  the  apparent  con- 
tradiction and  the  jurisdictional  questions 

presented. 

A  government  motion  for  reconsideration  of  a 

decision  dismissing  a  contractor's  claim  for 
loss  of  commercial  business  as  sounding  in 

breach  of  contract  is  denied  where  the  Govern- 
ment alleges  that  the  claim  could  have  been 

stated  in  such  terms  as  to  be  cognizable  as  a 

claim  arising  under  the  contract  but  the  claim 

as  actually  submitted  is  clearly  not,   in  fact, 

cognizable  thereunder,   and  the  Government 
fails  to  show  that  there  are  material  facts  in 

dispute  which  could  confer  jurisdiction  or  that 

scheduling  a  hearing  would  otherwise  serve 

any  useful  purpose. 

Appeals  of  American  Cement  Corporation, 

IBCA-496-5-65,IBCA-578-7-66    (Jan.    10,1967) 
74  I.    D.    15 
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An  appeal  to  the  Secretary  of  the  Interior  will  be 
dismissed  when  the  appellants  withdraw  the 

appeal. 

Jay  C.   Galvin  et  al.  ,  A-30508  (Jan.    18,    1967) 

A  clai ;laim  first  presented  at  the  hearing  of  an  appeal 

will  be  dismissed  as  being  outside  of  the  juris- 
diction of  the  Board. 

Appeal  of  Kinemax  Corporation,  IBCA-444-5-64 
(Jan.    19,    1967)  74  I.  D.    28 

Where  a  general  release  executed  on  settlement 

of  amounts  due  under  a  contract  contains  ex- 

ceptions as  to  certain  pending  claims  but  fails 
to  reserve  a  claim  previously  made,  because 

of  alleged  inadvertence  on  the  part  of  the  con- 
tractor, such  omission  precludes  consideration 

of  the  merits  of  the  claim  by  the  Board  and 

requires  its  dismissal  as  being  outside  of  the 

Board's  jurisdiction. 

Appeals  of  Peter  Reiss  Construction  Co.  ,   Inc.  , 
and  Lew  Morris  Demolition  Co.  ,   Inc.  , 

IBCA-439-5-64,   IBCA-495-5-65  (Jan.    20,    1967) 

74  1.    D.  '35 

An  appeal  to  the  Secretary  of  the  Interior  will  be 
dismissed  when  the  appellant  withdraws  the 

applications  that  were  the  subject  of  the  appeal. 

Arnold  R.   Gilbert,  A-30733  (Jan.    23,    1967) 

Carol  Knowski  and  J.  H.    Howard,  A-30844 

(Sept.    27,    1967) 

R.  W.   Dahl  et  al.  .  A-30845  (Nov.    13,    1967) 

George  G.    Witter.    Jr.      A..,?n7  f^t     29>    ,  %9) 

Louis  E.    Popple r.    A-31065  (Nov.    21,    1969) 

The  prime  contractor's  failure  to  take  an  excep- 
tion in  a  general  release  for  a  subcontractor's 

claims  precludes  the  Board  from  considering 

such  claims,   even  though  the  evidence  of- 
fered at  a  hearing  establishes  that  at  the  time 

the  release  was  executed  both  the  Government 

and  the  appellant-contractor  were  proceeding 
upon  the  mistaken  assumption  that  the  sub- 

contractor's claims  were  invalid  and  even 
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though  the  failure  to  except  such  claims  from 
the  terms  of  the  release  may  have  resulted 
from  an  antecedent  error  common  to  both 

parties. 

Appeal  of  Hiebert  Contracting  Company, 
IBCA-521-10-65  (Feb.    15,    1967) 

A  contractor's  contention  that  a  replacement  con- 
tract incorporating  by  reference  the  estimated 

quantities  and  unit  price  provisions,  inter  alia, 
of  the  defaulted  contract  should  be  considered 

to  contain  a  firm  obligation  to  pay  a  specified 
amount  is  untenable,  and  its  appeal  is  denied 
without  a  hearing  where  there  are  no  material 
facts  in  dispute  and  scheduling  a  hearing  would 
therefore  serve  no  useful  purpose.     Its  claim 

for  remission  of  liquidated  damages  is  dis- 
missed. 

Appeal  of  Lloyd  E.    Tail,   Inc.  ,   IBCA-574-6-66 
(Feb.    15,    1967) 

Where  on  his  appeal  from  a  decision  rejecting  an 
oil  and  gas  lease  offer  on  the  ground  that  its 
metes  and  bounds  description  of  the  land  applied 
for  was  inadequate  the  appellant  admits  that 
his  description  did  not  satisfy  the  regulation,    the 
appeal  will  be  dismissed. 

Charles  J.    Babington.   A-30667  (Mar,   2,    1967) 

Under  a  contract  that  contains  the  standard  form 

of  "Disputes"  clause,    an  appeal  from  a  findings 
of  fact  and  decision  of  the  contracting  officer 
must  be  dismissed  if  the  notice  of  appeal  was 
not  mailed  or  otherwise  furnished  to  the  con- 

tracting officer  within  the   30  days  specified  in 
the  contract.      The  circumstance  that  the  last 

day  of  the  appeal  period  falls  on  a  Saturday  is 
immaterial  and  does  not  extend  the  appeal 

period. 

Appeal  of  John  M.    King  Company,    IBCA-614-1 -67 
(Mar.    8,    1967) 

A  motion  for  reconsideration  will  be  denied  and  the 

Board's  principal  decision  dismissing  the  appeal 
for  lack  of  jurisdiction  will  be  affirmed  where 
after  a  thorough  review  of  the  record  and  of 
additional  arguments  no  grounds  are  established 
for  the  assumption  of  jurisdiction  by  the  Board. 

BULES  OF  PRACTICE— Continued 

APPEALS  —Continued 

Dismissal — Continued 

Motions  to  dismiss  appeals  on  similar  grounds  of 
lack  of  jurisdiction  will  be  denied,    where  the 
claims  in  dispute  are  for  increases  in  the  con- 

tract price  and  for  extensions  of  time  for  per- 
formance because  of  asserted  changes  in  the 

work,    such  claims  being  clearly  within  the 
cognizance  of  the  standard  Changes  clause  of 
the  contract  and  within  the  jurisdiction  of  the 
Board  pursuant  to  the  standard  Disputes  clause. 

Appeals  of  MacDonald  Construction  Company, 
IBCA -589-9-66,  IBCA- 599-1 0-66.  IBCA -600- 10-66 
(Mar.    22,    1967) 

An  appeal  involving  a  claim  for  standby  costs  of 
idle  equipment  will  be  dismissed  for  lack  of 

jurisdiction  in  the  absence  of  a  "pay  for  delay" 
type  of  clause  providing  for  compensation  for 
suspension  of  the  work  by  the  Government, 
where  the  work  was  held  up  pending  determi- 

nation by  the  contracting  officer  as  to  the  neces- 
sity for  changes  or  corrective  measures. 

Appeal  of  W.  R.  S.    Pavers,  Inc.,  IBCA-445-6-64 
(Mar.    30,    1967) 

An  appeal  to  the  Secretary  will  be  dismissed 
when  the  appellant  withdraws  the  appeal. 

Where  a  decision  of  the  Director,    Bureau  of  Land 

Management,    is  put  into  full  force  and  effect 
pending  a  decision  on  any  appeal  from  the 
decision,    the  appellant  files  an  appeal  to  the 
Secretary  and  then  brings  an  action  in  court 
to  review  the  Director's  decision,   his  appeal 
will  be  regarded  as  withdrawn  or  abandoned 
and  will  be  dismissed. 

CarlAlber    et     al.  ,  A-30369  (May  25,    1967) 

An  appeal  to  the  Secretary  will  be  dismissed 
when  the  appellant  withdraws  the  application 
that  was  the  subject  of  the  appeal. 

J.    D.   Archer,    Frank  J.   Allen.   A-30758 
(June  15.    1967) 

ippe al  of  MacDonald  Construction  Com] pany, 

IBCA-572-5-66  (Mar.    17,    1967) 

Where  three  applications  to  select  lands  in  satis- 
faction of  scrip  are  withdrawn  by  the  appli- 

cants in  one  document,  and  one  application 
is  on  appeal  to  the  Secretary,   another  on 

appeal  to  the  Director,   Bureau  of  Land  Man- 
agement, and  the  other  pending  before  a  land 

office,  the  appeal  to  the  Secretary  will  be 
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dismissed  and,   in  the  exercise  of  the  Secre- 
tary's supervisory  authority,   the  appeal  to 

the  Director  will  be  dismissed,    and  the  cases 

pertaining  to  all  three  applications  will  be 
closed 

al.  ,   A-30781 Marblehead  Land  Company  et 
(June  15.    1967) 

A  motion  to  dismiss  an  appeal  for  lack  of  juris- 
diction will  be  denied  without  prejudice  to  later 

renewal  where  the  alleged  grounds  for  dismiss- 
al cannot  be  properly  evaluated  in  the  absence 

of  additional  evidence.     A  separate  motion  for 
dismissal  upon  the  ground  that  the  appeal  is 
barred  by  the  Severin  rule  will  be  denied  where 

it  appears  that  the  Severin  rule  is  not  applica- 
ble in  the  circumstances  of  this  appeal. 

BULES  OF  PRACT ICE—Cont inued 
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land  survey  will  be  dismissed  as  moot  where 
the  appellant  gives  such  a  description  in  his 

appeal. 
Wayne  R.   Turnbull,  A-30865  (Aag.   31,    1967) 

In  cases  where  an  appeal  is  dismissed  for  pro- 
cedural reasons,  it  is  not  the  practice  to  re- 

view the  merits  of  the  decision  from  which  the 

appeal  was  taken  although  such  review  may  be 
accomplished  in  the  exercise  of  the  supervisory 
authority  of  the  Secretary. 

United  States  v.   Oscar  W.   Weiss  et  al. 

(Sept.    14,    1967) 

,  A- 

Appeal  of  MacDonald  Construction  Company, 
IBCA-599-10-66  (July  18,    1967) 

An  appeal  to  the  Secretary  of  the  Interior  will  be 
dismissed  when  the  appellant  withdraws  the 

application  that  was  the  subject  of  the  appeal. 

Arthur  W.    Spoo,   A-30807  (July  28,    1967) 

Harold  E.  Jensen,   A-30964  (Apr.    17,    1968) 

J.  D.   Archer,  A-30931  (Apr.    17,    1969) 

Elavne  C.  Jarvis,   A-31171  (Aug.    7,    1969) 

A  claim  that  was  first  presented  in  appellant's 
brief,   and  was  not  presented  to  the  contracting 
officer,  is  outside  of  the  jurisdiction  of  the 
Board  and  will  be  dismissed. 

Appeal  of  Geo.    Prospectors,  Inc.  , 
IBCA-549-3-66  (Sept.   27,   1967) 

When  an  appellant  withdraws  some  of  the  applica- 
tions that  are  the  subject  of  an  appeal  to  the 

Secretary  of  the  Interior,  the  appeal  will  be 
dismissed  as  to  the  applications  withdrawn. 

Murray  First  Thrift  fa  Loan  Company,  A-30836a 
(Sept.    27,    1967) 

The  Board  will  not  usually  dismiss  in  part  an 

appeal  because  of  a  new  legal  theory  or  argu- 
ment that  was  first  presented  in  appellant's 

brief  without  prior  submission  thereof  to  the 
contraction  officer.      Where  it  appears  that 

presentation  of  additional  facts  may  be  re- 
quired for  the  purpose  of  framing  more  pre- 

cisely the  issue  of  validity  of  liquidated 
damages  provisions  in  an  appeal  based  upon 
claims  for  time  extensions  because  of  alleged 
excusable  delay,   the  Board  will  deny  the 
motion  to  dismiss  the  claim  of  invalidity  and 
require  the  issuance  of  supplemental  findings 

by  the  contracting  officer  with  all  rights  re- 
served to  appellant  including  the  right  of  fur- 

ther appeal. 

Appeal  of  MacDonald  Construction  Company, 
IBCA-507-8-65  (Aug.    7,    1967) 

An  appeal  to  the  Secretary  from  a  decision  re- 
quiring the  appellant  to  adjust  a  description  of 

his  homestead  settlement  claim  to  a  public 

An  appeal  to  the  Secretary  will  be  dismissed 
when  the  appellant  withdraws  the  applications 
that  were  the  subject  of  the  appeal. 

Murray  First  Thrift  fa  Loan  Company,  A-30836 
(Oct.    4,    1967) 

N.  W.   Glade  et   al.  ,   A-30841  (Oct.   4,    1967) 

Determination  of  whether  a  construction  contrac- 
tor is  entitled  to  relief  under  a  standard  clause 

providing  for  contract  price  adjustments  when 
taxes  are  increased  is  a  matter  within  the 

jurisdiction  of  the  Board;  however,  when  the 
subject  of  a  dispute  is  the  allowability  of  an 
adjustment  related  to  a  social  security  tax 
increase  that  was  effective  after  the  contract 

was  executed,   upon  which  question  the  Comp- 
troller General  has  ruled  in  a  similar  claim. 
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the  Board' will  dismiss  the  appeal  because  only 
a  question  of  law  is  disputed,  and  because  such 
action  will  spare  the  parties  unnecessary  ex- 

pense and  delay. 

Appeal  of  Winston  Brothers  Company,   Foley 
Brothers,  Inc.,  Frazier- Davis  Construction 
Company,  and  Hurley  Construction  Company, 
IBCA-625-2-67  (Oct.    16,    1967) 

Where  delays  occur  in  the  performance  of  the 

contractor's  work  pending  decisions  by  the 
Government  on  questions  concerning  drawings 
and  specifications,  due  to  alleged  lack  of 
Government  supervision,   or  because  of  the 
actions  of  other  contractors,   an  appeal  based 
on  such  claims  will  be  dismissed  as  being 

outside  the  Board's  jurisdiction,   in  the  absence 

of  a  contract  provision  of  the  "pay  for  delay" 
type. 

Under  a  contract  modification  agreement  for 

equitable  adjustment  purporting  to  settle  and 
release  claims  presented  by  the  contractor  as 
additional  expenses  of  coping  with  conditions 
encountered  in  constructing  foundations  of  a 
building,   an  appeal  based  on  the  allegation 
that  the  contractor  is  entitled  to  additional 

compensation,   for  the  reason  that  the  condi- 
tions so  encountered  were  alleged  to  be  changed 

conditions,  will  be  dismissed,   since  the  Board 
has  no  authority  to  reform  a  contract. 

A  claim  for  additional  compensation  based  on 
alleged  unreasonable  delay  by  the  Government 
in  issuing  a  notice  to  proceed  will  be  dismissed 
as  being  outside  the  jurisdiction  of  the  Board. 

A  mistake-in-bid  claim  previously  ruled  upon 
adversely  by  the  Comptroller  General  was 
dismissed  by  the  Board  since,  irrespective  of 
the  legal  theory  relied  upon  (e.  g.  ,  the  Law  of 
Restitution  and  particularly  the  theory  of  Un- 

just Enrichment),  the  Board  is  without  juris- 
diction in  the  matter. 

RULES  OF  PRACT ICE— Continued 

APPEALS  -"Continued 

Dismissal — Continued 
In  ruling  upon  a  motion  that  raised  questions  con- 

cerning the  Board's  jurisdiction  over  an  appeal 
arising  under  a  contract  for  the  construction 
of  an  earthfill  dam,  the  Board  declined  to  dis- 

miss the  appeal  on  the  grounds  advanced  by  the 
contractor,  i.  e. ,  that  it  was  making  an  inte- 

grated claim  against  the  Government  for 
breach  of  contract,  and  that  with  respect  to 
such  a  claim  the  only  adequate  remedy  avail- 

able is  a  judgment  for  damages  in  the  Court 
of  Claims.     After  the  parties  had  engaged  in 
extensive  pre-hearing  activity  before  the  Board, 
the  appellant  filed  a  petition  in  the  Court  of 

Claims,  contending  that  there  had  been  a  "car- 
dinal" breach  of  contract  by  the  Government; 

however,  because  the  appeal  record  disclosed 
that  disputes  involving  a  termination  for  default, 

changes,   quantity  measurements,   alleged  ex- 
tra work  orders  and  other  substantial  issues 

involving  questions  of  fact  and  arising  under 
the  contract  are  involved,  the  Board  concluded 

that  it  should  hear  and  decide  the  appeal  not- 
withstanding the  contention  that  there  was  an 

overriding   'cardinal"  breach. 

Appeals  of  Steenberg  Construction  Company, 
IBCA-520-10-65,  IBCA-639-5-67  (Nov.    2.    1967) 

Where  on  appeal  to  the  Secretary  the  appellant 
withdraws  land  from  an  application  which  is  the 
subject  of  the  appeal  to  the  Secretary,   the 
appeal  will  be  dismissed. 

Elizabeth  B.   Archer,   A-30795  (Nov.    17,    1967) 

Claims  that  were  not  submitted  to  the  contracting 
officer  for  his  determination  and  were  ad- 

vanced for  the  first  time  at  the  hearing  of  an 
appeal  will  be  dismissed  as  outside  of  the 
Board's  jurisdiction. 

Appeal  of  Crowder  Construction  Company, 
1BCA-570-5-66  (Dec.   8,    1967) 

Appeal  of  Orndorff  Construction  Company,   Inc.  , 

IBCA-372  (Oct.   25,    1967)  74  I.  D.  305 

The  Board  is  not  empowered  to  grant  relief  for 
alleged  importunate  action  by  a  compliance 
officer  which  led  to  substitution  of  a  plumbing 
subcontractor  for  the  subcontractor  from  whom 

the  prime  contractor  originally  had  received 
a  question,  since  all  claimed  irregularities 
took  place  prior  to  award  of  the  contract. 

Appeal  of  Hoel-Steffen  Construction  Company, 
IBCA-634-4-67  (Nov.   2,   1967) 

An  appeal  to  the  Secretary  by  applicants  for 
prospecting  permits  whose  applications  have 
been  rejected  as  to  certain  land  will  be  dis- 

missed to  the  extent  that  they  withdraw  the 
land  in  issue  from  their  applications. 

J.  D.   Archer,   Elizabeth  B.   Archer,  A-30721 
(Jan.    5,    1968) 

Where  delay  by  the  Government  in  furnishing 
drawings  under  a  contract  for  the  constructio  . 
and  completion  of  earthwork,  pipelines  and 
structures  required  a  contractor  to  reschedule 
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its  operations,   an  appeal  seeking  reimburse- 

ment for  the  expense  resulting  from  such  delay 
will  be  dismissed  without  a  hearing  as  being 

outside  the  Board's  jurisdiction  in  the  absence 
of  a  Suspension  of  Work  clause  or  a  similar 
provision,  the  Changes  clause  being  inapplicable 
to  such  a  claim. 

BULES  OF  PRACTICE— Continued 
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well,  with  the  result  that  the  costs  shown  to 

be  attributable  to  the  Government's  action 
were  found  in  both  instances  to  stem  from  a 
constructive  change. 

Appeal  of  Power  City  Construction  fa  Equipment, 
Inc..  IBCA-490-4-65  (July  17,   1968)  75  I.  D.  185 

Appeal  of  Allison  and  Haney,  Inc. 
(Feb.    7,    1968) 

IBCA-642-5-67 

A  claim  for  additional  compensation  based  on  a 
delay  by  the  Government  in  furnishing  an  outage 

(a  period  when  a  transmission  line  is  deener- 
gized)  will  be  dismissed  as  outside  the  jurisdic- 

tion of  the  Board  where  the  contract  contains 

no  "pay-for-delay"  type  clause. 

Appeal  of  James  Knox,  dba  Jak  Enterprises, 
IBCA-684-11-67  (Feb.    13,    1968) 

Where  a  contract  for  the  construction  of  a  road 

required  a  contractor  to  "observe  and  comply 
with  all  Federal,   State  and  local  laws,  "  but 
did  not  specifically  provide  for  compliance  with 
the  Fair  Labor  Standards  Act,   and  the  con- 

tractor was  ordered  by  the  U.S.    Labor  Depart- 
ment to  pay  overtime  wages  under  the  FLSA, 

a  claim  by  the  contractor  for  reimbursement  of 
such  overtime  wages  paid,   grounded  upon  an 
alleged  misrepresentation  by  the  procuring 

agency  of  the  applicability  of  the  FLSA  to  the 
work  will  be  dismissed  as  outside  the  jurisdic- 

tion of  the  Board. 

An  appeal  from  the  contracting  officer's  decision 
must  be  dismissed  for  lack  of  jurisdiction 

where  it  was  not  taken  within  the  30-day 
period  prescribed  by  the  standard  form  of 
Disputes  clause. 

Appeal  of  Baldi  Construction  Engineering,  Inc.  , 
IBCA-671-9-67  (Apr.    29,    1968) 

An  appeal  to  the  Secretary  of  the  Interior  will  be 
dismissed  when  the  appellant  files  an  aban- 

donment of  the  appeal. 

Kaiser  Cement  fa  Gypsum  Corporation,   A-30671 
(May  16,    1968) 

The  Board  denies  the  Government's  motion  to 
dismiss  an  appeal  as  beyond  the  purview  of 
its  jurisdiction  where  it  finds:  (i)  that  a  delay 

of  approximately  30  days  in  supplying  a  con- 
tractor with  Government-furnished  steel  had 

no  significant  impact  upon  the  overall  per- 
formance of  the  contract;  and  (ii)  that  the 

Government's  action  in  furnishing  large 
quantities  of  misfabricated  steel  not  only 
disrupted  the  contractor's  assembly  and  e- 
rection  program  as  had  been  recognized  by 

the  contracting  officer  in  a  proposed  amend- 
ment to  the  contract  but  on  a  rather  short 

schedule  job  necessarily  disrupted  the  suc- 
ceeding program  of  conductor  stringing  as 

Appeal  of  James  Hamilton  Construction  Company 

and  Hamilton's  Equipment  Rentals,    Inc.  ,   
IBCA-493-5-65  (July  18,    1968)  75  I.  D.    207 

An  appeal  to  the  Secretary  of  the  Interior  will  be 
dismissed  where  the  appellants  did  not  serve 
a  copy  of  their  notice  of  appeal  on  the  adverse 
party  within  the  time  fixed  by  the  regulations 
on  appeals. 

United  States  v.  John  C.    Looney  et  al. 

(July  23,    1968) 

A-31009 

The  Board  denies  a  Government  action  to  dismiss 

an  appeal  as  involving  a  claim  not  cognizable 
under  the  contract  where,  for  reasons  detailed 
in  an  earlier  opinion  in  the  same  case,  the 

Board  finds  that  the  actions  of  the  Government's 
Supervisory  Engineer- -in  assuming  direction 
and  control  of  the  work  and  restricting  the  con- 

tractor's operations  is  a  wholly  unwarranted 
way- -constituted  a  constructive  change  for 
which  the  appellant  is  entitled  to  be  reimbursed 
to  the  extent  it  shows  that  the  costs  claimed  are 

the  natural  and  direct  result  of  the  Government's actions. 

Appeal  of  Richey  Construction  Company, 
IBCA-700-2-68  (Aug.   5,    1968) 
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A  construction  contractor's  claim  for  extra  com- 

pensation for  stand-by  costs,  alleged  interfer- 
ence and  inefficient  work  production  based  on 

alleged  changed  conditions  created  by  a  labor 
dispute  engendered  by  third  persons  causing  a 
work  stoppage,  will  be  dismissed  for  want  of 

jurisdiction  on  the  Government's  motion  as 
being  a  claim  for  administrative  relief  not 
cognizable  under  the  Changed  Conditions  clause 

of  Standard  Form  23A  or  any  other  provision  of 
the  contract.     Contractor's  associated  claims 
for  time  extensions  are  found,  however,  to  be 
within  the  jurisdiction  of  the  Board. 

Appeal  of  Bateson-Cheves  Construction  Company. 
TBCA-670-9-67  (Aug.    12,    1968) 

The  request  of  an  appellant  to  dismiss  an  Indian 
probate  appeal,    contingent  on  the  payment  of 

trust  funds  from  the  account  of  the"  appellee, 
may  be  granted  when  accompanied  by  an  agree- 

ment providing  for  such  payment,  executed  by 
the  appellant  and  appellee,   which  has  been  ap- 

proved by  the  officer  to  whom  the  Secretary  has 
delegated  authority  to  approve  the  intervivos 
transfer  of  such  funds. 

Estate  of  William  Bearshead,   IA-T-6 
(Sept.    30,    1968) 

A  decision  dismissing  for  lack  of  jurisdiction  a 

construction  contractor's  claim,   resulting  from 
a  work  stoppage  arising  out  of  a  labor  dispute 
between  the  contractor  and  a  third  party,   be- 

cause the  claim  is  not  cognizable  under  any 
provision  of  the  contract,  will  be  affirmed  upon 
reconsideration,  without  a  hearing,   since  the 
scheduling  of  a  hearing  would  serve  no  useful 
purpose  in  the  absence  of  a  showing  of  newly- 
discovered  evidence  or  other  basis  upon  which 
to  hold  the  Government  responsible  for  the  acts 
of  the  third  party. 

Appeal  of  Bateson-Cheves  Construction  Company, 
IBCA-670-9-67  (Oct.   8,    1968) 
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of  the  appeal  on  the  ground  of  lack  of  specificity 
in  the  notice  of  appeal  where  it  finds  sufficient 
information  in  the  record  to  apprise  the  Govern- 

ment of  the  essential  allegations  of  the  appel- 
lant's case  and  thereby  permit  the  Government 

to  adequately  prepare  its  case  for  hearing. 

Where  there  are  fact  questions  common  to  the  con- 

tractor's claims  of  excusable  delay  and  prac- 
tical impossibility  on  the  one  hand  and  the 

Government's  claim  of  common  law  damages 
for  late  delivery  on  the  other,  the  Board  con- 

cludes that  it  will  retain  jurisdiction  over  the 

latter  claim  pending  the  development  of  a  com- 
plete administrative  record  without  prejudice, 

however,  to  the  Government's  right  to  file  a 
motion  to  dismiss  the  claim  for  common  law 

damages  at  the  time  its  post-hearing  brief  is 
submitted. 

Appeal  of  McGraw  Edison  Company,  IBCA-699-2-68 
(Oct.    28,    1968)  75  1.  D.  350 

In  an  appeal  seeking  an  equitable  adjustment  for 
constructive  deceleration  where  appellant  asserts 
availability  of  documentary  proof,   not  apparent 
from  the  record  in  the  appeal  file,   which  sup- 

ports its  interpretation  of  the  contract,   a  Gov- 
ernment motion  to  dismiss  the  appeal  on  the 

ground  the  relief  sought  is  outside  the  scope  of 
the  contract  or  is  for  damages  for  breach  will 
be  held  in  abeyance  pending  a  hearing. 

Appeal  of  Inter»Helo,   Inc.  ,   IBCA-713-5- 
(Jan.    10.    1969) 

An  appeal  to  the  Secretary  by  a  mining  claimant 
from  a  decision  of  the  Director,    Bureau  of  Land 

Management,    invalidating  some  of  his  claims 
will  be  dismissed  when  a  subsequent  grantee  of 
the  claimant  as  to  those  claims  requests  that 

the  appeal  be  dismissed. 

Clark  County  Gravel,    Rock  k  Concrete  Company 
City  of  Henderson,   A-31025-A  (Mar.   25,    1969) 

In  a  case  where  a  contractor's  claim  for  construc- 
tive change  based  upon  practical  impossibility 

had  not  been  presented  to  the  contracting  officer 
prior  to  the  filing  of  the  notice  of  appeal,  the 
Board  denies  a  Government  motion  to  dismiss 

such  claim  on  the  ground  that  in  the  circum- 
stances presented  a  stay  of  proceedings  pending 

the  issuance  of  a  finding  and  the  taking  of  a 
timely  appeal  therefrom  would  facilitate  the 
orderly  presentation  and  consideration  of  the 
claims  involved  in  the  appeal.     The  Board  also 
denies  a  Government  motion  to  dismiss  portions 

An  appeal  to  the  Secretary  will  be  dismissed  in 
part  upon  the  request  of  the  appellant. 

Westates  Petroleum  Company,  A-31117-A 
(Apr.    14.    1969) 

An  Indian  probate  appeal  may  be  dismissed  upon 
the  request  of  the  appellant  made  pursuant  to 
a  contract  for  settlement  executed  by  the 
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appellant  and  the  appellees  with  the  approval 
of  their  attorneys,  and  approved  by  the  officer 

to  whom  the  Secretary  of  the  Interior  has  dele- 
gated authority  to  approve  the  intervivos 

transfer  of  restricted  Indian  funds  and  property. 

Estate  of  Louise  Wilson  (Oyler,  Jennison,  Stanley 
or  McKibben),  IA-T-20  (Apr.   25,   1969) 
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Management  was  served  with  a  copy  of  the" notice  of  appeal  and  statement  of  reasons  with- 
in the  time  required  by  the  regulations,  the 

appeal  to  the  Secretary  from  such  decision  will 
be  summarily  dismissed. 

Duncan  Miller.  A-31027  (Aug.    13,   1969) 

A  claim  for  loss  of  anticipated  profit  arising  out 

of  the  Government's  breach  of  contract  by  a 
premature  termination  will  be  dismissed  for 
lack  of  jurisdiction.  Because  the  sole  issue 

relates  to  the  breach  of  contract,  the  appel- 
lant's request  for  a  hearing  on  the  issue  of 

damages  is  denied. 

Appeal  of  North  Star  Aviation  Corporation, 
IBCA-741-10-68  (May  19,   1969) 

An  appeal  to  the  Secretary  of  the  Interior  will  be 
dismissed  in  part  when  the  appellant  withdraws 
one  of  the  applications  that  were  the  subject  of 
the  appeal. 

R.J.  HoUberg,  A-31163-A  (June  10,    1969) 

An  appeal  to  the  Secretary  of  the  Interior  will  be 
dismissed  when  the  appellant  withdraws  the 
appeal  and  the  applications  that  were  the  subject 
of  the  appeal. 

R.J.   HoUberg,  A-31163  (June  24.   1969) 

The  Board  denied  or  dismissed  claims  where  an 

appellant  either  did  not  submit  supporting 
proof,  lor  did  not  establish  that  the  contract 
contained  provisions  under  which  the  requested 
additional  amounts  could  be  allowed. 

Appeal  of  Building  Maintenance  Corporation , 
IBCA-704-2-68  (July  25,    1969) 

Where  subsequent  to  award  of  a  contract  for  the 
construction  of  a  transmission  line  a  contractor 
requests  permission  (i)  to  substitute  a  sub- 

contractor having  adequate  financial  resources 
for  the  subcontractor  listed  in  its  bid,   or  (ii) 
to  be  allowed  to  perform  the  work  involved  it- 

self, and  where  the  contracting  officer  denies 
the  request  for  substitution  on  the  grounds  that 
there  has  been  no  showing  of  a  change  of 

circumstances  since  the  time  the  contractor's 
bid  was  submitted,  the  Board  dismisses  the 

contractor's  claim  for  increased  costs  at- 
tributed to  being  required  to  use  a  subcontractor 

lacking  the  required  financial  resources  during 
the  crucial  early  months  of  contract  perform* 
ance.     The  dismissal  is  based  upon  findings  (i) 
that  the  subcontractor  listing  paragraph  under 
which  the  request  for  substitution  was  made  con- 

tains no  provision  for  an  equitable  adjustment 

if  a  dispute  arose  as  to  the  contracting  officer's 
action  thereunder;  (ii)  that  a  change  in  the 
specifications  or  in  the  scope  of  the  work  was 

not  involved;  and  (iii)  that  appellant's  allegations 
that  the  contracting  officer's  action  in  denying 
the  request  for  substitution  was  arbitrary  and 
capricious  was  not  related  to  action  taken  under 
the  Changes  clause  or  other  clause  providing 
for  an  equitable  adjustment  even  though  appel- 

lant did  indicate  that  the  claim  might  be  cog- 
nizable under  the  Changes  clause. 

Appeal  of  Meva  Corporation,  IBCA-648-6-67 
(Aug.    18,   1969)  76  I.  D.  205 

An  appeal  to  the  Secretary  of  the  Interior  will  be 
dismissed  when  the  appellants  withdraw  the 

appeal. 
Where  in  an  appeal  to  the  Secretary  of  the  Interior 

an  appellant  fails  to  point  out  some  error  in  a 
decision  by  the  Bureau  of  Land  Management, 
or  that  he  has  wrongly  been  deprived  of  some 
right,  his  appeal  alleging  only  that  he  should 
have  been  heard  before  a  land  office  decision 

issued  allegedly  depriving  him  of  his  lease 
affords  no  basis  for  review  or  remand  of  the 

Bureau's  decision,   and  the  appeal  will  be  dis- 
missed as  frivolous. 

Where  there  is  no  proof  that  the  adverse  party 
named  in  a  decision  by  the  Bureau  of  Land 

United  States  \ 
(Oct.  17,    1969) 

Michael  Batesel  et  al. ,   A- 31 198 

A  claim  for  compensation  for  the  Government's 
taking  possession  after  work  was  completed  of 
a  contractor-produced  stockpile  of  excess 
gravel  will  be  dismissed  where  no  relief  to  the 
contractor  is  available  under  the  contract. 

Appeal  of  Nelson  Brothers  Construction  Company, 
IBCA-738-10-68  (Oct.   22.   1969)        76  I.  D.  281 
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Where  an  appeal  to  the  Director  of  the  Bureau  of 

Land  Management  is  dismissed  on  the  ground 

that  dismissal  is  mandatory  because  the  appel- 
lants did  not  file  their  statement  of  reasons  on 

time  and  because  they  failed  to  file  timely  a 

request  for  extension  of  time  to  file  the  state- 
ment of  reasons,  the  dismissal  of  the  appeal  will 

be  set  aside  and  the  case  remanded  for  the 
exercise  of  discretion  by  the  Director  as  to 

whether  or  not  to  dismiss  the  appeal  since  dis- 
missal is  not  mandatory. 

Gail  A.  Ingenito  et  al.  ,  A-31125  (Nov.   4,   1969) 

An  appeal  to  the  Secretary  will  be  dismissed  when 
the  appellant  withdraws  the  application  that  was 
the  subject  of  the  appeal. 

George  Rodda,   Jr. ,   A-310E6  (Dec.    30,    1969) 

An  appeal  will  be  dismissed  where  the  claim  is 
founded  upon  a  delay  of  the  Government  in  deliv- 

ery of  Government-furnished  property,   pump- 
turbines  and  control  units,   for  incorporation  in  a 
dam.     The  Board  has  no  jurisdiction  over  claims 
for  the  cost  effects  of  delay  absent  a  contract 
provision  so  providing. 

Appeal  of  Guy  F.  Atkinson  Company,  IBCA-795-8-69 
(Jan.   6.    1970)  77I#D.    ! 

An  appeal  to  the  Secretary  of  the  Interior  will  be 
dismissed  when  the  appellant  withdraws  the 

appeal. 

Florence  Emily  Tagala  v.  Norman  C.  Gorsuch, 
Special  Administrator  of  the  Estate  of  Amanda 
Price,   A-31241  (Jan.    9,    1970) 

BULES  OF  PRACTICE— Continued 

APPEALS  —Continued 

D  i  a mi s a& l  — Con  t  inued 
A  Government  motion  to  dismiss  an  appeal  involv- 

ing a  claim  under  the  changed  conditions  clause 
for  lack  of  timely  notice  was  denied  since  the 
pleadings  reflected  there  were  disputed  issues 
of  fact  as  to  (i)  whether  the  Govercnent  had 

actual  knowledge  of  the  alleged  changed  condi- 
tion and  (ii)  whether  the  Government  was  prej- 

udiced by  the  absence  of  timely  notice. 

Raymond  C.   Hacker,   et_  al_.  .   A-312
53 

(Mar.    13.    1970) 

Ralph  J.   Mellin,   A-31252  (Apr.    1.    1970) 

Brldwell   Oil   Co..    1   IBLA   512    (Aug.    3,   1970) 

Don  Holzhey,    1   IBLA   522,    (Aug.    25,    1970) 

Frank  J.    Novosel,    1   IBLA  420    (Oct.    5,    1970) 

Louise   Lakin  Wailes,    1   IBLA  422 
(Oct.    5,   1970) 

David  Y.  Jamieson  v.  Billv  V-  McCreary, 

1  IBLA  430  (Oct.  16,  1970) 

Mountain  States   Resources   Corporation, 
1    IBLA  447    (Nov.    16,    197  0) 

Don  A.   Str Ingham.   1  IBLA  470   (Dec.   30,   1970) 

Appeal  of  Clark  F.   Cass  &  Walt  Alloway, 

Venture,   IBCA-813-11-69    (May  5,    1970) 

An  appeal  to  the  Secretary  of  the  Interior  will  be 
dismissed  when  the  appellant  withdraws  his 

appeal. 
Duncan  Miller,  A-31176  (May  14,    1970) 

An  appeal  will  be  dismissed  when  the  appellants 
cure  the  deficiencies  noted  in  the  decision 
appealed  from,    and  the  issue  on  appeal  thus 
becomes  moot. 

Carl  W.  Boxberger,  1  IBLA  510 

(Aug.  3,  1970) 

An  appeal  to  the  Director,   Bureau  of  Land  Manage- 
ment, will  be  dismissed  when  the  appellants 

fulfill  the  requirements  of  the  decision  appealed 
from,  and  the  issue  on  appeal  thus  becomes moot. 

A  Joint 

Huston,  1  IBLA  514 Dvight  H.  and  Verna  K. 
(Aug.  3,  1970) 

An  appeal  to  the  Director,   Bureau  of  Land  Manage- 
ment,  will  be  dismissed  when  the  appellant  with- 
draws the  protest  that  was  the  subject  of  the 

appeal. 
Peabodv  Coal  Company.   1  IBLA  516    (Aug.   3,   1970) 

An  appeal  to  the  Secretary  of  the  Interior  will  be 
dismissed  when  the  appellants  fulfill  the  require- 

ment of  the  decision  appealed  from  and  the  issue 
on  appeal  thus  becomes  moot. 

Hunton  &   Wilcox,    1    IBLA   518    (Aug.    4,    1970) 

An  appeal  to  the  Director,  Bureau  of  Land  Manage- 
ment, will  be  dismissed  when  the  issue  on  appeal 

becomes  moot. 

Plateau  Mining,   Limited,   1  IBLA  520   (Aug.   17,   1970} 
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An  appeal  to  the  Secretary  of  the  Interior  will  be 
dismissed  when  the  appellants-protestants  and  the 
applicant  join  in  a  stipulation  requesting  the 
matter  at  issue  to  be  remanded  to  the  local  land 
office  for  further  processing  there. 

American  Smelting  &  Refining  Company.  R.C.   Buch. 
et  al..  v.   State  of  California.   1   IBT.A  at; 
(Sept.   21,   1970) 

A  land  office  decision  rejecting  an  application  for  a 
mineral  prospecting  permit  on  acquired  lands  of 
the  United  States  will  be  set  aside  and  the  case 
remanded  to  the  Bureau  of  Land  Management  for 
further  investigation  where  the  appellant  offers 
proof  of  acquisition  by  the  United  States  of  the 
mineral  interest  sought. 

Earl  D.   Sprague.   1  IBLA  449   (Nov.   16,   1970) 

An  appeal  to  the  Secretary  from  the  decision  of  the 
Director,   Bureau  of  Land  Management,    on  behalf 
of  a  State  Director,   BLM,   is  prohibited  by  the 
Bureau's  Manual  and  will  be  dismissed. 

United   States  v.    Southern  Pacific    Company. 
1    IBLA  417    (Sept.    21,    1970) 

A  request  for  information  or  guidance  considered  by 
the  State  Office  to  be  an  appeal,   nonetheless  is 

not  an  appeal,   and  the  case  will  be  remanded  to  the 
Bureau  of  Land  Management  for  appropriate 
action. 

Walter  R.   Anagick,    1   IBLA  97    (Nov.    20,   1970) 

An  appeal  will  be  dismissed  where  the  appellant  has 
withdrawn  his  appeal  and  no  reason  for  maintain- 

ing the  action  is  apparent. 

Peter  C.   S.  Mero,   1  IBLA  424   (Oct.   7,   1970) 

An  appeal  to  the  Secretary  of  the  Interior  must  be 
dismissed  when  the  notice  of  appeal  is  not  trans- 

mitted until  after  the  expiration  of  the  10-day 
grace  period  following  the  expiration  of  the  30- 
day  period  during  which  it  was  required  to  be filed. 

Joseph  Charles,    1  IBLA  452   (Nov.   20,  1970) 

An  appeal  to  the  Secretary  of  the  Interior  will  be  dis- 
missed when  the  appellant  moves  to  dismiss. 

Bernard  E.   Darling.   1  IBLA  426   (Oct.   13,   1970) 

An  appeal  to  the  Director,  Bureau  of  Land  Manage- 
ment, will  be  dismissed  when  the  appellant 

withdraws  the  appeal. 

A  letter  requesting  information  or  guidance,    consid- 
ered by  the  State  Office  to  be  an  appeal,   nonethe- 

less is  not  an  appeal,   and  the  case  will  be  remand- 
ed to  the  Bureau  of  Land  Management  for  appro- 

priate action. 

Ethel  E.   Smith.   1  IBLA  100   (Nov.   20,   1970) 

The   International  Nickel  Company.    Inc..    1   IBLA  428 
(Oct.   13,   1970) 

An  appeal  to  the  Secretary  of  the  Interior  will  oe 
dismissed  when  the  appellant  withdraws  the  ap- 

plications that  were  the  subject  of  the  appeal. 

State  of  Utah.  1  IBLA  432   (Oct.   20,  1970) 

An  appeal  to  the  Secretary  of  the  Interior  from  a 
decision  requiring  acceptance  of  special  stipula- 

tions as  a  condition  precedent  to  issuance  of  an 

acquired  lands  oil  and  gas  lease  will  be  dismiss- 
ed and  the  case  remanded  to  the  Bureau  of  Land 

Management  where  the  agency  having  jurisdiction 
over  the  surface  of  the  acquired  lands  involved 
recommends  more  lenient  stipulations. 

An  appeal  to  the  Secretary  of  the  Interior  will  be 
dismissed  where  action  of  the  appellant  has  rend- 

ered the  appeal  moot. 

Mrs.    Guv  M.   Willis.    1   IBLA  455    (Nov.    20,    1970) 

Kenneth  R.   Galther.   1  IBLA  442   (Nov.   13,   1970) 

An  appeal  to  the  Secretary  of  the  Interior  will  be 
dismissed  when  the  appellant  fails  to  file  a  state- 

ment of  reasons  in  support  of  the  appeal. 

J.  D.  Archer.   1  IBLA  444   (Nov.   16,   1970) 

An  appeal  to  the  Secretary  of  the  Interior  will  be  dis- 
missed when  the  appellant  withdraws  the  appeal 

and  the  application  that  was  the  subject  of  the 

appeal. 

El  Paso  Natural  GaB  Company,  1  IBLA  457 
(Nov.   30,  1970) 
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Dismissal  — Continued 
Where  an  issue  raised  by  an  appeal  becomes  moot 

and  the  appellant  requests  the  appeal  be  disre- 
garded,  the  appeal  will  be  dismissed. 

Virgin!. 
(Dec.  3,  1970) 

Kernan.  1  IBLA  459 

An  appeal  to  the  Secretary  of  the  Interior  must  be 
dismissed  when  the  notice  of  appeal,   although  re- 

ceived during  the  10-day  grace  period,   is  not 
transmitted  until  after  the  expiration  of  the  30-days 
period  during  which  it  was  required  to  be  filed. 

Western  Aggregates   of  Mineral   and   Rock,    Inc. 
1   IBLA  461    (Dec.    8,    1970) 

quests  such  a  dismissal,   and  no  reason  for 
maintaining  the  action  is  apparent. 

Texaco,  Inc.,  1  IBLA  477  (Jan.    18.    1971] 

An  appeal  to  the  Director,   Bureau  of  Land  Manage- 
ment,  from  a  decision  requiring  acceptance  of 

special  stipulations  as  a  condition  precedent  to 
renewing  a  potassium  lease  will  be  dismissed 
when  the  State  Director,   Bureau  of  Land  Man- 

agement, advises  that  the  controversy  on  ap- 
peal has  been  reconciled  through  cooperative 

effort  of  the  appellants,  the  Geological  Survey 
and  the  Bureau  of  Land  Management,   and  that 
new  stipulations  agreeable  to  all  parties  involv- 

ed will  be  included  in  the  renewal  lease. 

An  appeal  to  the  Board  of  Land  Appeals  will  be  die 
missed  when  it  is  withdrawn  by  the  appellant. 

Arden  Water   Co..    1   IBLA  464    (Dec.    21, 
1970) 

A  cost-type  contractor's  claim  for  interest  be- 
cause its  vouchers  were  paid  late  was  dis- 

missed because  it  was  a  claim  for  breach  of 

contract  over  which  the  Board  has  no  juris- 
diction. 

Appeal  of  Franklin  W.   Peters  and  Associates, 
IBCA-762-1-69  (Dec.   28,    1970)         77I.D.213 

An  appeal  to  the  Director,  Bureau  of  Land  Manage- 
ment,  will  be  dismissed  when  the  appellant  with- 

draws the  appeal. 

Don  A.   Str Ingham.   1   IBLA  472   (Dec.   30,   1970) 

U.   S.    Potash  St  Chemical  Company, 
Duval  Corporation,      1   IBLA  479  (Jar 

22.    1971) 

An  appeal  to  the  Secretary  of  the  Interior  will  be 
dismissed  when  the  appeal  is  withdrawn. 

Oregon  Alder- Maple  Company,     i  IBLA  241 
(Jan.   26,    1971) 

An  appeal  to  the  Secretary  of  the  Interior  will  be 
dismissed  when  it  is  withdrawn  by  the  appellant. 

Quantex  Corporation,      >  IBLA  482  (Jan.    27,    1971) 

An  appeal  to  the  Secretary  of  the  Interior  will  be 
dismissed  when  the  appellant  withdraws  the  ap- 

peal and  the  application  that  was  the  subject  of 
the  appeal. 

El  Paso  Natural  Gas  Company,      1  IBLA  485 
(Feb.    2,    1971) 

An  appeal  to  the  Secretary  of  the  Interior  will  be 
dismissed  where  the  appellants  request  such  a 
dismissal,  and  no  reason  for  maintaining  the 
action  is  apparent. 

Charles  R.  Jolley,   Clifford  C.   Burglin, 
1  IBLA  475  (Jan.    15.    1971) 

An  appeal  to  the  Director,   Bureau  of  Land  Manage- 
ment, will  be  dismissed  where  the  appellant 

did  not  timely  file  the  notice  of  appeal  in  the 
proper  office. 

Carlson  Oil  Company,  Inc. 

(Jan.    15,    1971) 
1  IBLA  238 78  I.  D.    13 

An  appeal  to  the  Director,   Bureau  of  Land  Manage- 
ment, will  be  dismissed  where  the  appellant  re- 

An  appeal  to  the  Secretary  of  the  Interior  from  re- 
jection of  a  grazing  lease  application  will  be 

dismissed,   the  decision  below  vacated,    and  the 
case  remanded  when  the  conflicting  application 
which  caused  the  rejection  is  withdrawn. 

Wallace  B.   York,   Lyle  Phelps,      1   IBLA  487 
(Feb.    3,    1971) 

An  appeal  to  the  Secretary  of  the  Interior  will  be 
dismissed  when  it  is  withdrawn. 

Quantex  CorporationtCameo  Minerals  Inc.  , 
1  IBLA  489       (Feb.  4,    1971) 

Where  a  Bureau  of  Land  Management  land  office 
rejects  an  application  for  a  preference  right 
coal  lease  for  the  reason  that  commercial  coal 
was  not  discovered  under  a  prospecting  permit, 

and  subsequently  the  Director,  Geological  Sur- 
vey,   reports  that  coal  in  commercial  quantity 
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and  quality  was  discovered  during  the  life  of  the 
permit,   the  decision  below  will  be  vacated,   the 
appeal  dismissed,   and  the  case  remanded  for 
issuance  of  the  coal  lease. 

Kewmerer  Coal  Company, 
(Feb.    5,    1971) 

1   IBLA  491 

An  appeal  to  the  Director,  Bureau  of  Land  Manage- 
ment, will  be  dismissed  when  it  is  withdrawn  by 

the  appellant. 

APPEALS  —Continued 

Dismissal — Con  t  inued 
An  appeal  to  the  Board  of  Land  appeals  will  be  dis- 

missed when  the  appellant  fails  to  file  a  statement  of 
reasons  in  support  of  the  appeal. 

John  R.    Hutchins,       2   IBLA  401      (Mar.    1,    1971) 

An  appeal  to  the  Board  of  Land  Appeals  will  be  dis- 
missed and  the  case  remanded  to  the  Bureau  of 

Land  Management  when  the  instruction  giving 
rise  to  the  decision  below  has  been  rescinded, 

and  the  cause  for  appeal  has  thus  been  removed. 

Texas  Gulf  Sulphur  Company, 

"(Feb.    5,    197i) 

1  IBLA  494 

An  appeal  to  the  Secretary  of  the  Interior  will  be 
dismissed  when  the  notice  of  appeal  is  withdrawn. 

Don  H.  Sherwood,   Trustee,    1  IBLA  508 

(Feb.   18,    1971) 

Consolidation  Coal   Company,    2   IBLA  404 
(Mar.    18,    1971) 

An  appeal  to  the  Director,   Bureau  of  Land  Manage- 
ment,  from  a  decision  declaring  an  oil  and  gas 

lease  to  be  automatically  terminated  for  failure 

to  pay  rental  on  time  will  be  dismissed  to  per- 
mit consideration  of  a  petition  by  the  appellant 

to  reinstate  the  lease  under  the  provisions  of 
remedial  legislation,   subject  to  the  right  of  the 
appellant  to  reinstate  his  appeal  in  the  event  the 
petition  is  denied. 

Southern  California  Edison  Company.   %  IBLA  409 

(Mar.    22,   1971) 

An  appeal  to  the  Board  of  Land  Appeals  will  be  dis- 
missed and  the  case  remanded  to  the  Bureau  of 

Land  Management  when  the  instruction  giving  rise 
to  the  decision  below  has  been  revoked,   and  the 

cause  for  appeal  has  thus  been  removed. 

Montana  Power  Company,     2  IBLA  41  3 

TMar.   23,    1971) 

When  an  appeal  from  a  hearing  examiner's  decision 

in  a  grazing  case  has  been  withdrawn,  the  appeal 
will  be  dismissed  by  the  Board  of  Land  Appeals. 

J.   Sterling  Bray  et  al.  ,       2  IBLA  420 
(Mar.    31,    1971) 

Mark  J.   Davis,    1  IBLA  293     (Feb.    25,    1971) 

Where  appellant's  claim  for  excavation  was  pre- 
sented over  five  years  after  the  work  was  done 

and  two  years  after  completion  of  the  contract, 
the  Government's  motion  to  dismiss  for  failure 
Co  give  timely  notice  of  the  claim  was  denied  on 
the  present  state  of  the  record  In  the  absence 
of  a  clear  showing  of  prejudice  to  the  Govern- 
ment. 

Appeal  of   Ets-Hokln  Corporation.    IBCA-842-6-70 

(Mar.   1,   1971)  "     78  i.d.   53 

While  it  is  not  mandatory  that  an  appeal  to  the  Direc- 
tor of  the  Bureau  of  Land  Management  be  sum- 

marily dismissed  on  the  ground  that  the  appellants 
did  not  serve  either  the  notice  of  appeal  or  state- 

ment of  reasons  for  appeal  on  the  adverse  party 

and  file  proof  of  service,   the  appeal  may  be  sum- 
marily dismissed  if  the  Board  of  Land  Appeals  in 

the  exercise  of  its  discretion  determines  that  the 
circumstances  warrant  dismissal. 

United  States   v.    Lee   H.    Rice   and  Goldie   E. 
Rice,    2   IBLA  124    (Apr.    6,    1971) 

An  appeal  to  the  Board  of  Land  Appeals  will  be  dis  - 
missed  when  it  is  withdrawn. 

An  appeal  to  the  Board  of  Land  Appeals  will  be  dis  - 
missed,    the  decision  appealed  from  vacated,    and 

the' case  remanded  to  the  Bureau  of  Land  Man- 
agement when  the  instruction  giving  rise  to  the 

decision  below  has  been  revoked,   and  the  cause 
for  appeal  has  thus  been  removed. 

El  Paso  Natural  Gas   Company.    2   IBLA  29 
(Mar.   1,   1971) 

Where  a  contract  with  a  County  requires  the  Gov- 
ernment to  build  a  replacement  road  and  bridge 

in  connection  with  land  acquired  for  the  con- 
struction of  the  Auburn  Dam  and  Reservoir  and 

the  County  complains  (i)  that  in  planning  for  and 
constructing  the  replacement  road  and  bridge  the 
Government  had  failed  to  adhere  to  standards 

proscribed  in  the  contract  and  (ii)  that  it  had 
failed  to  secure  the  County's  approval  for  ac- 

cess from  the  replacement  road  to  adjacent 
Government-owned  land  acquirea  for  recrea- 

tional purposes  in  violation  of  the  contractual 
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provision  requiring  approval  of  all  accesses 
granted  outside  of  the  project  takeline,    the  ap- 

peal is  dismissed  since  the  Board  found  (i)  that 
the  contract  contained  no  contract  provisions 
under  which  the  wrongs  alleged  could  be  remedied 
and  (ii)  that  the  Disputes  clause  itself  was  not 
sufficient  to  confer  jurisdiction.     In  reaching 
this  conclusion  the  Board  noted  that  dismissal  of 

the  appeal  on  jurisdictional  grounds  was  proper, 
even  though  neither  party  had  raised  any  ques- 

tion as  to  the  Board's  jurisdiction  over  the 
claims  asserted. 

Allegations  by  a  County  for  which  a  replacement 
road  was  being  built  that  the  contracting  officer 
had  acted  in  an  arbitrary  manner  and  that  its 
future  course  of  action  was  to  some  extent  de- 

pendent upon  the  result  of  the  Board's  review 
of  the  County's  complaints,   warrants  Board 
examination  of  the  complaints  in  detail  even 

though  it  concludes  on  jurisdictional  grounds 
that  it  has  no  authority  to  finally  pass  upon  the 
claims  asserted. 

Appeal  of  Placer  County,    California, 
1BCA-777-5-69  (Apr.    8,    1971)       78I.D.  113 

An  appeal  to  the  Board  of  Land  Appeals  will  be  dis- 
missed where  action  of  the  appellant  has  rendered 

the  appeal  mo»t. 

T.   R.   Young,    Jr..        2   IBLA  424     (Apr.   8,    1971) 

An  appeal  to  the  Board  of  Land  Appeals  will  be  dis- 
missed when  the  appellant  fails  to  file  a  state- 

ment of  reasons  in  support  thereof  within  the 
time  required. 

Henry  Cordes.     2  IBLA  429     (May  4,    1971) 

Andrew  W.   Miscovich,    2   IBLA  435        (May  11,    1971) 

Emery  Tower,    3  IBLA  403     (July  29,   1971) 

Julian  B.   Falk,    3  IBLA  445  (Oct.    18,    1971) 

Richard  B.  Trexler,    3  IBLA  447  (Oct.   20,    1971) 

California  Time  Petroleum,   Inc.,   4  IBLA  407 
(Oct.   26,    1971) 

Benjamin  T.   Franklin,   4  IBLA  415  (Nov.    5,    1971) 

James  A.  Krumhansl.     u   IBLA  ̂     (Nov.    5f    1971) 

C.   J.   Perts,     4   IBLA  419    (Nov.    5,    1971) 

John  Oakason,   4  IBLA  426  (Nov.    22,    1971) 

BULKS  OF  PRACTICE— Continued 

APPEALS  —Continued 

Dismissal — Continued 
R.   M.   Barton,   4  IBLA  431  (Nov.   29,    1971) 

Atlantic  Richfield  Company.   4  IBLA  441  (Dec.    10,   19 

Erma  G.   Liebing.   4  IBLA  443  (Dec.    10,    1971) 

An  appeal  to  the  Director,    Bureau  of  Land  Manage- 
ment, from  a  decision  requiring  acceptance  of 

special  restrictive  stipulations  as  a  condition 
precedent  to  issuance  of  a  noncompetitive  oil 
and  gas  lease  will  be  dismissed  when  the  appellant 
indicates  his  present  willingness  to  accept  the 
stipulations. 

M.   R.   Paglee.     2  IBLA  431     (May  4,    1971) 

An  appeal  to  the  Board  of  Land  Appeals  will  be  dis- 
missed when  the  appellant  withdraws  the  appeal. 

Erma  G.    Lawrence,    2  IBLA  433     (May  6.    1971) 

Harold  L.    Anderson.    3  IBLA  429  (Sept.    24,    1971) 

An  appeal  to  the  Board  of  Land  Appeals  will  be  dis- 
missed when  the  appellants  fail  to  file  a  statement 

of  reasons  in  support  thereof  within  the  time  re- 

quired. 

United  States  v.  Benjamin  L.   Taylor  and  Martha  L. 
Taylor,     2  IBLA  437     (May  11,    1971) 

An  appeal  to  the  Board  of  Land  Appeals  will  be  dis- 
missed when  the  appellants  satisfy  the  require- 

ments set  forth  in  the  decision  appealed  from, 
and  the  issue  on  appeal  thus  becomes  moot. 

Geocon,   Inc.,   and  Cameo  Minerals,   Inc., 
2  IBLA  439       (May  14,    1971) 

Geocon,   Inc.,   and  Cameo  Minerals,   Inc., 

2  IBLA  441 (May  14,    1971) 

A  notice  of  appeal  to  the  Board  of  Land  Appeals  will 
be  dismissed  where  such  notice  is  not  transmitted 

within  the  30-day  period  following  service  of  the 
decision  from  which  appeal  is  being  taken. 

George  Raymond    Mur,phy,    2  IBLA  443 
(May  20,    1971) 

Where  the  transmittal  of  an  appeal  to  the  Board  of 
Land  Appeals  is  accompanied  by  the  recommendation 
of  the  State  Director  that  the  decision  be  vacated 
because  it  was  premised  on  a  non-prejudicial  error 
made  by  the  appellant  in  completing  his  application 
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form,    and  where  the  Board  determines  that  the 
error  is  indeed  remediable,   the  decision  may  be 

vacated,    the  appeal  dismissed,    and  the  case  re- 
manded. 

John  H.    Rutherford,     2  IBLA  446     (June  11,    1971) 

An  appeal  to  the  Board  of  Land  Appeals  will  be  dis- 
missed when  the  notice  of  appeal  is  withdrawn. 

James  A.   Hunter,      z  IBLA  449     (June  22,    1971) 

An  appeal  to  the  Director,    Bureau  of  Land  Manage- 
ment,  will  be  dismissed  where  action  of  the  appel- 

lant has  rendered  the  appeal  moot. 

McClure  Oil  Company,     2  IBLA  451      (June  23,    1971) 

An  appeal  to  the  Board  of  Land  Appeals  will  be 
dismissed  when  the  appellant  fails  to  file 
a  statement  of  reasons  in  support  thereof 
within  the  time  required. 

Harry  T.    McClain  and  Irvin  D.    Bryson, 

2  IBLA  453      (June  30.    1971) 

John  J.    Teal,    Jr. ,      2  IBLA  456   (June  30, 
19711 

An  Interlocutory  decision  rendered  prior  to 
the  promulgation  of   the   current   rules  of 
practice  was  not  subject   to  appeal,    and  a 
purported  appeal   therefrom  Is   dismissed  as 
premature . 

Although   the  current   regulation,   43  CFR  4.28 
(36   F.    R.    7189) ,   permits   interlocutory   appeals 
In  certain   limited  circumstances,    the   Board   of 
Land  Appeals  will  not   grant  permission    there- 

under for   the   filing  of   such   an  appeal   unless 
it  appears   that   disposition  of   such   appeal 
may  materially  advance   the   final  decision. 

United  States  v.   Merle   I.    Zweifel  et   al. 
3  IBLA  1      (July   2,    1971) 

Although   the  current   regulation,    43  CFR  4.28 
(36   F.   R.    7189)    permits   interlocutory 
appeals    in  certain   limited   circumstances, 
the  Board  of   Land  Appeals  will  not   grant 
permission   thereunder    for   the   filing  of 
such  an   appeal   unless    it   appears    that 
disposition  of   such   appeal  may  materially 
advance    the   final   decision.      The  Board  of 
Land  Appeals  will   rule   in  such  an  inter- 

locutory  appeal   only   on    the   issues   appro- 
priate  to  materially   advance    the   case, 

e.g.,   contestee's  objection   to   the  place 
of   the  hearing   to  be  held. 

Upited   States   v.   Jack  Gardener,    3  IBLA  48 
(July   30,    1971) 

Where  a  case  has  been   remanded   to   the  Department 
to  consider  whether  a  statement   of   reasons, 
mailed   four  days    late,   should  be   accepted   in 
the   light   of    the   regulation   reciting   that 
the   late   filing  of  a  statement   of   reasons 
"will  subject    the   appeal   to  summary  dismissal, 
discretionary  authority  will  not  be   exercised 
favorably  unless   it  has  been  shown  that   there 
were  good  and   cogent   reasons    for   the  delay. 

Even   though   failure   to   timely   file  a  state- 
ment  of   reasons   merely   "will  subject   the 

appeal   to  summary   dismissal,"  such   failure will  not  be   excused   in    the  absence  of   a 
compelling  showing,   since   it   is   the   policy 

of   the  Department   to   require   strict  obser- 
vance of   the   rules   of   practice   to   insure 

orderly  procedure   to  all   litigants  before 
the  Department. 

United  States   v.    Richard   P.   Hasklns  et   al., 
3  IBLA  77      (July   30,    1971) 

An  appeal   to  the  Board'  of  Land  Appeals  will be  dismissed  when   the  appellant   falls   to 

file   a  statement  of   reasons   in  support 
thereof  within   the    time   required. 

Perley  M.   Lewis,    3  IBLA  405      (Aug.    6,    1971) 

An  appeal   to  the  Board  of  Land  Appeals  will 
be  dismissed  when   the   appellant  withdraws 
the   oil  and  gas   lease   offer  which  was    the 
subject  of   the   appeal. 

Chevron  Oil  Company.    3   IBLA  401 
(July  13,    1971) 

An  interlocutory  decision   rendered  prior  to 
the  promulgation  of    che  current    rules   of 
practice,   adopted  April   15,    1971,    is  not 
subject    to  appeal,    and   a  purported   appeal 
therefrom  is   dismissed  as  premature. 

An  appeal  to  the  Board  of  Land  Appeals  will  be  dismie 
ed  when  it  is  withdrawn  by  the  appellant. 

Phillip  G.    Sturlin,    Clover  Sturlin.    3  IBLA  407 
(Aug.    10,    1971) 

An  appeal  to  the  Board  of  Land  Appeals  will  be  dis- 
missed when  the  appellant  fails  to  file  a  statement 

of  reasons  in  support  thereof  within  the  time 
required. 

Benjamin  T.    Franklin,    3  IBLA  409.      (Aug.    11,    1971) 

John  Oakason,      3  IBLA  411      (Aug.    11,    1971) 
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An  appeal  to  the  Board  of  Land  Appeals  will  be  dis- 
missed when  the  appellant  withdraws  the  airport 

lease  application  which  was  the  subject  of  the 

appeal. 

Black  Canyon  City  Community  Association,    Inc 
3  IBLA  414  (Aug.    31,    1971) 

HULES  OF  PRACTICE—Continued 

APPEALS  —Continued 

D  is mi s  jb a l  — Con  t  inued 
An  appeal  to  the  Board  of  Land  Appeals  will  be  dis 

missed  when  the  appellant  withdraws  the  applical 
that  was  the  subject  of  the  appeal. 

James  A.   Krumhansl.    3  IBLA  433  (Sept.    28.    1971) 

Jean  Oakason.    3  IBLA  435  (Oct.    1,    1971) 

An  appeal  to  the  Board  of  Land  Appeals  will  be  dis- 

•"'ssed  when  the  notice  of  appeal  is  withdrawn. 

Duncan  Miller,    3  IBLA  416  (Aug..  31 .    1971) 

An  appeal  to  the  Board  of  Land  Appeals  will  be  dis- 
missed when  the  appellant  satisfies  the  require- 

ments set  forth  in  the  decision  appealed  from,    and 
the  issue  on  appeal  thus  becomes  moot. 

Jean  Oakason,    3  IBLA  418  (Aug.    31.    1971) 

An  appeal  to  the  Board  of  Land  Appeals  will  be  dis- 
missed when  the  appellant  withdraws  the  appeal. 

Malcolm  F.   Justice,    Jr.,    3  IBLA  420  (Sept.    8,    1971) 

Harold  L.    Anderson,    3  IBLA  429  (Sept.    24.    1971) 

An  appeal  to  the  Board  of  Land  Appeals  will  be  dis- 
missed when  the  appellant  requests    refund  of  its 

bonus  payment  made  in  connection  with  the  com- 

petitive oil  and  gas  lease  which  was  the  subject  of 
the  appe.al. 

Ladd  Petroleum  Corporation,    3  IBLA  422 
(Sept.   8,    1971) 

An  appeal  to  the  Board  of  Land  Appeals  will  be  dis- 
missed when  the  appellants  withdraw  the  appeal. 

Mary  L.    Brandt,    James  P.    Witmer,    Executor  of  the 
Estate  of  Natalie  Z.    Shell,    deceased  E.    Louise 
Safarik,    3  IBLA  424  (Sept.    lb.    1971) 

An  appeal  to  the  Board  of  Land  Appeals  will  be  dis- 
missed when  the  appellant  fails  to  file  a  statement 

of  reasons  in  support  thereof  within  the  time  re- 

quired. 

John  Henshaw.    3  IBLA  426  (Sept.    16,    1971) 

An  appeal  to  the  Board  of  Land  Appeals  will  be  dis- 
missed  when  the  appellant  withdraws  the  appeal 
and  complies  with  the  requirements  imposed  by 
the  land  office  which  were  the  subject  of  the 

appeal. 

John  Oakason,    3  IBLA  431  (Sept.    24.    1971) 

Cameo  Minerals,    Inc. .    M.    S.    Papulak.  .4  IBLA  401 

(Oct.   21,    1971)    

Kay  Papulak,   4  IBLA  403  (Oct.   21,    1971) 

B.  H.   Rosenblatt,   M.   S.   Papulak,   4  IBLA  405 
(Oct.   21,    1971) 

R.  J.   McCall,   4  IBLA  409  (Oct.   29,    1971) 

John  Oakason,    4  IBLA  413     (Oct.   29,    1971) 

An  appeal  to  the  Board  of  Land  Appeals  will  be  die- missed  when  the  appellants  withdraw  ths  appeal. 

g.   L.   Bigler,   Ford  L.   Dillon,   Ina  Lorraine  Di)l»nr 
R.   L.   Speck,    3  IBLA  437  (Ort.    k,    iot])   — 

An  appeal  to  the  Board  of  Land  Appeals  will  be  dis- 
missed when  the  appellants  withdraw  the  appeal 

and  comply  with  the  requirements  imposed  by  the land  office  which  were  the  subject  of  the  appeal. 

Cameo  Minerals.   Inc.      Geocon.  Inc.  ,    3  IBLA  439 (Oct.   8,    1971) 

An  appeal  to  the  Board  of  Land  Appeals  will  be  dis- 
missed when  the  appellant  withdraws  the  appeal 

and  complies  with  the  requirements  imposed  by 
the  land  office  which  were  the  subject  of  the  appeal, 

Quantex  Corporation,    3  IBLA  441  (Oct.   8,    1971) 

A  decision  by  district  office,   Bureau  of  Land  Manage- 
ment,   will  be  vacated  at  the  request  of  the  Director 

Bureau  of  Land  Management  where  it  appears  that 
the  district  office  decision  was  issued  prematurely, 

Charles  E.   Cook  Lumber  Co.,    3  IBLA  443 
(Oct.    15,    1971) 

An  appeal  to  the  Director  of   the  Bureau  of 
Land  Management   is  properly  dismissed  where 
three  months   elapsed   from   the  date  on  which 
the  notice  of  appeal  was   filed  and  the 
appellant   failed   to   file  anv  statement   of 
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reasons  In  support  of  Che  appeal  and  die 
not  request  an  extension  of  time  within  v 
to  file  such  statement. 

Edwin  W.  Wutzke.  4  IBLA  40  (Oct.  28,  1971) 

An  appeal  to  the  Board   of  Land  Appeals  will  be  dis- 
missed when  the  appellant  withdraws  the  appeal 

and  complies  with  the  requirements  imposed  by 
the  land  office  which  were  the  subject  of  the 

appeal. 

remanded  for  further  action  by  the  Bureau,  the 
decision  appealed  from  will  be  vacated  and  the case  remanded. 

Star  Lumber  Company,   4  IBLA  433  (Dec.    1,    1971) 

An  appeal  to  the  Director,    Bureau  of  Land  Manage- 
ment,  will  be  dismissed  when  the  appellant  fails 
to  file  a  statement  of  reasons  in  support  thereof 
within  the  time  required. 

Sarah  Ann  Christie,   4  IBLA  435  (Dec.    7,    1971) 

James  W.  Nance,    4  IBLA  411    (Oct.   29,    1971) 

An  appeal  from  a  decision  of  a  state  office.    Bureau 
of  Land  Management,    will  be  dismissed  when  the 
appellant  fulfills  the  requirements  of  the  decision 
appealed  from,   and  the  issue  on  appeal  thus  be- 

comes moot. 

Joseph  H.   Dooley,     4  IBLA  421  (Nov.    22,    1971) 

Where  an  appellant  asserts  a  claim  to  the  oil  and  gas 
deposits  within  a  parcel  offered  by  the  Bureau  of 
Land  Management  for  oil  and  gas  lease  by  competi 

tive  bidding,   and  the  Bureau's  State  Director  ac- 
knowledges that  there  is  doubt  that  the  Govern- 

ment does  own  such  oil  and  gas  deposits,  the  de- 
cision calling  upon  the  high  bidder  to  complete  the 

requirements  for  a  competitive  oil  and  gas  lease 
will  be  vacated,   the  appeal  therefrom  dismissed, 
and  the  case  remanded  for  determination  of  the 
ownership  of  the  oil  and  gas  deposits. 

Willis  P.   Martens,   4  IBLA  423  (Nov.    22,    1971) 

An  appeal  to  the  Board  of  Land  Appeals  will  be  dis- 
missed when  the  appellant  complies  with  the  re- 

quirements imposed  by  the  Bureau  of  Land  Man- 
agement state  office  which  were  the  subject  of  the 

appeal. 

An  appeal  to  the  Board  of  Land  Appeals  will  be  dis- 
missed where  action  of  the  appellant  has  rendered 

the  appeal  moot. 

John  Qakason,   4  IBLA.  428  (Nov.   22,    1971) 

Chugach  Electric  Association,    Inc.  ,    4  IBLA  438 
(Dec.   7,    1971) 

An  appeal   to   the  Board   of  Land  Appeals  will  be dismissed  when   the  appellant  withdraws   the 
appeal  and  complies  with   the   requirements 
imposed  by   the  Bureau  of   Land  Management which  were  the  subject   of   the   appeal. 

C.   W.   Anderson.   4   IBLA  150   (Dec.    15,    1971) 

Ida  Lee  Anderson.   4   IBLA  147    (Dec.    15,    1971,) 

An  appeal  to  the  Board  of  Land  Appeals  will  be  dia- 
missed  when  the  appellant  abandons  the  appeal. 

R.   M.   Barton,   4  IBLA  445  (Dec.   22,    1971) 

An   appeal    froji  a  decision   rejecting  an   anplica- 
tlon   for  a  hardrock  pro9nect tn»  perrtlt   on 
acquired   lands    adnlnistered  by   the   Forest 
Service  because    that    agency   declined    to 
consent    to   the    Issuance   of   the  nr.rnlt,   will 
be  dismissed   and   the   case   remanded   to   the 
Bureau  of   Land   Manaecrwnt    for    further   action 
when  the  Forest   Service,    In  a  supi-lcTiental 
report,    consents    to   the   issuance   of   the 
prospecting  pemtt    if   snoclal   stipulations 
are   accepted. 

Duval  Corporation.   4   IJ5LA  173   (Dec.    23,   1°71) 

An  appeal  to  the  Board  of  Land  Appeals  will  be  dis- 
missed when  appellant  withdraws  the  application 

that  was  the  subject  of  the  appeal. 

Nicholas  K.  Ihli,   4  IBLA  447  (Dec.   27,    1971) 

/here  the  Director,  Bureau  of  Land  Management, 

states  a  district  manager's  decision  was  based 
upon  Incorrect  interpretation  of  the  terms  in  a 
timber  sale  contract,   and  requests  the  case  be 

An  appeal   to   the  Board  of   Land  Appeals  will  be  dis- 
missed when  the  appellant   falls   to   file  a  statement 

of  reasons  in  support   thereof  within   the   time 

required. 
John  Qakason.   4   IBLA  453    (Jan.    11,   1972) 

Geocon,   Inc.,    Cameo  Minerals,    Inc. ,   4   IBLA  470 
(Feb.    10.    1972) 
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United  States  of  America  v.  Flold  S.  Day,  5  IBLA  401 

(Feb.  18,  1972) 
Ann  Miner,  Marie  Miner.  5  IBLA  403  (Feb.  23,  1972) 

Robert  C.  Berg,  5  IBLA  406  (Mar.  22,  1972) 

Hazel  M.  Deater,  5  IBLA  407  (Mar.  22,  1972) 

John  Oakaeon,  5  IBLA  408  (Mar.  22,  1972) 

William  A.  Stevenson,  5  IBLA  409  (Mar.  22,  1972) 

An  appeal  to  the  Board  of  Land  Appeals  will  be  dis- 
missed when  the  appellant  withdraws  the  application 

that  was  the  subject  of  the  appeal. 

Heirs  of  Virginia  B.  Parrlsh,  4  IBLA  449  (Jan.  11,  1972) 

King  Silver  Corporation.  4  IBLA  451  (Jan.  11,  1972) 

Jean  Oakaeon,  4  IBLA  455  (Jan.  12,  1972) 

B.  H.  Rosenblatt,  4  IBLA  456  (Jan.  12,  1972) 

An  appeal  to  the  Board  of  Land  Appeals  will 
be  dismissed  when  the  appellant  withdraws 
the  appeal  and  agree*  to  accept  the  required 
stipulations. 

A  A  Minerals  Corporation.  4  IBLA  457  (Jan.  27,  1972) 

A. A  Minerals  Corporation.  4  IBLA  458  (Jan.  27,  1972) 

A  A  Minerals  Corporation.  4  IBLA  459  (Jan.  27,  1972) 

G.  W.  Anderson.  4  IBLA  460  (Jan.  27,  1972) 

G.  W.  Anderson.  4  IBLA  461  (Jan.  27,  1972) 

Ida  Lee  Anderson,  4  IBLA  462  (Jan.  27,  1972) 

John  R.  Anderson.  4  IBLA  463  (Jan.  27,  1972) 

Malcolm  F.  Justice.  Jr..  4  IBLA  468  (Feb.  9,  1972) 

Janes  A.  Krumhansl.  5  IBLA  410  (Mar.  28,  1972) 

An  appeal  to  the  Board  of  Land  Appeals  must  be  dis- 
missed where  the  notice  of  appeal,  although  re- 
ceived during  the  10-day  grace  period,  was  not 

transmitted  until  after  the  expiration  of  the  30- 
day  period  in  which  it  was  required  to  be  filed. 

R.  M.  Barton,  4  IBLA  464  (Feb.  1,  1972) 
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Di  smlssal^  — Con  t  inued 
An  appeal  to  the  Board  of  Land  Appeals  will  be  dis- 

missed when  the  appellant  withdraws  the  appeal  an 
complies  with  the  requirements  of  the  decision 

being  appealed. 

American  Nuclear  Corporation,  4  IBLA  469 
(Feb.  10,  1972) 

Jean  Oakason,  John  Oakason, IBLA  472  (Feb.  10,  1972) 

An  appeal  to  the  Board  of  Land  Appeals  will 
be  dismissed  where  the  appellant  did  not 
timely  file  the  notice  of  appeal  in  the 
proper  office. 

Heirs  of  Henry  E.  Covington.  Deceased. 

4  IBLA  466  (Feb.  4,  1972) 

Where  the  State  Director,  Bureau  of  Land 
Bent,  reports  that  his  decision  was  premised 
upon  an  erroneous  report  and  requests  return 
of  the  case  for  further  consideration,  and 
the  Board  determines  that  no  lntereat  of  the 
United  States  will  be  prejudiced  thereby, 

the  decision  appealed  from  will  be  vacated, 
the  appeal  dismissed  and  the  case  remanded 
for  further  appropriate  action. 

Jewell  S.  Loyd.  4  IBLA  327  (Feb.  14,  1972) 

An  appeal  to  the  Board  of  Land  Appeals  will 
be  dismissed  when  the  appellant  withdraws 
the  appeal. 

Hub  Lumber  Company.  5  IBLA  405  (Feb.  25  ,  1972) 

Mountain  States  Telephone  &  Telegraph  Company. 
5  IBLA  414  (Apr.  14,  1972) 

M.  P.  Rowland,  6  IBLA  502  (May  10,  1972) 

Foundation  Land  and  Cattle  Company.  6  IBLA  534 
(June  8,  1972) 

A  motion  to  dismiss  will  be   granted  where  the 
record  on  tho  motion  shows  that  the  Government 

has  been  prejudiced  by  the  contractor's  delay  of 
at  least  nine  years  in  presenting  notices  of 
claims,  or  by  failing  to  present  to  the  con- 

tracting officer  for  that  period  of  tine  data 
with  respect  to  claims  as  to  which  notice  was 
initially  given.   Eggers  &  Hlggins  v.  United 
States,  185  Ct.  CI.  76 S  (W6fl>. 

In  the  absence  of  a  contract  provision  autho- 
rizing a  contract  price  adjustment  for  delay, 

claims  for  pay-for-delay  are  breach  of 

contract  claims  not  within  the  Board's 
jurisdiction. 

Where  claims  presented  on  appeal  by  the 
contractor  are  in  fact  claims  of  sub- 

contractors which,  on  the  record,  annear 
barred  as  enforceable  claims  against 
the  contractor  by  a  state  statute  of 
limitations,  they  will  he  dismissed. 

Appeal  of  Mlshnra  Construction  Company,  Inc. , IBCA-869-8-70  (Mar.  13,  1972}        ?g  I-D>  57 

An  appeal  to  the  Board  of  Land  Appeals 
must  be  dismissed  where  the  notice  of 

appeal,  although  received  during  the 
10-day  grace  period,  was  not  trans- 

mitted until  after  the  expiration  of 

the  30-day  period  in  which  it  was  re- 
quired to  be  filed. 

R  &  F  Enterprises,  5  IBLA  411   (Mar.  31,  1972) 
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Dismissal —  Con  t  inued 
An  appeal  to  the  Board  of  Land  Appeals 

will  be  dismissed  when  the  appellant 
withdraws  the  application  that  was  the 
subject  of  the  appeal. 

Patrick  J.  McDonough,  5  IBLA  413  (Apr.  3,  1972) 

A  formal  motion  for  summarv  dismissal  may  be 
granted  where  the  appellant  failed  to  serve 
the  adverse  party  with  a  copy  of  the  statement 
of  reasons  for  appeal  within  the  time  pre- 

scribed by  regulation,  notwithstanding  that 
tardy  service  was  sttempted  after  the  filing 
of  the  motion. 

BULES  OF  PRACTICE— -Continued 

APPEALS  —Continued 

Dismissal  —Continued 

arising  out  of  the  Government's  course  of  conduct 
for  which  only  the  Court  of  Claims  could  grant  ade- 

quate relief,  since  it  is  not  for  a  board  of  con- 
tract appeals  to  determine  that  the  cumulative 

effect  of  claims  redressable  under  various  contract 

clauses,  combined  with  other  acts  and  non-acts  of 
the  Government  traditionally  regarded  as  breaches 
of  contract,  constitute  a  unitary,  integrated  claim 
for  a  breach  of  contract. 

Steenberg  Construction  Company,  IBCA-520-10-65 
(May  8,  1972)  79  I.D.  158 

United  States  v.  Cornelius  P.  Sullivan 

(aka  Corney  Sullivan)  and  Josle  L.  Sullivan. 
5  IBLA  275  (Apr.  3,  1972) 

An  order  of  a  hearing  examiner  dismissing  an 
appeal  to  him,  Involving  the  partial  re- 

jection of  a  grazing  nonuse  application, 
which  order  was  based  upon  the  willful 
nonappearance  of  the  appellant  or  his 
representative  at  the  hearing  scheduled, 
will  be  sustained. 

Ben  H.  Lyon  Estate  v.  State  Director  of  Idaho, 
5  IBLA  327  (Apr.  17,  1972) 

Where  the  Bureau  of  Land  Management  falls  to 

consider  Information,  or  where  naw  Informa- 

tion comes  to  light  which  may  result  in  favor- 
able action,  the  land  office  decision  will 

be  vacated  and  the  case  remanded. 

Joseph  C.  Bartaa.  5  IBLA  415  (Apr.  20,  1972) 

Where  the  Bureau  of  Land  Management  states  that 
the  decision  appealed  from  is  in  error  and 
requests  that  the  case  be  returned  for  further 
development  and  consideration,  the  decision 
appealed  from  will  be  vacated  and  the  case 
remanded. 

H.  F.  &  Orest  A.  Gerbat.  6  IBLA  504  (May  12,  1972) 

An  appeal  to  the  Board  of  Land  Appeals  will  be 
dismissed  when  the  appellant  withdraws  the 
application  which  was  the  subject  of  the 

appeal . 

Leprechaun  Mining  and  Chemical,  Inc., 
6  IBLA  510  (Hay  23,  1972) 

An  appeal  to  the  Board  of  Land  Appeals  will  be 
dismissed  when  the  appellant  falls  to  file  a 
statement  of  reasons  in  support  thereof 
within  the  time  allowed. 

Paul  L.  Engel  and  Gottfrlede  Engel.  6  IBLA  512 
(June  5,  1972) 

An  appeal  will  be  dismissed  when  the  appellant 
withdraws  the  appeal. 

Esdras  Hartley.  5  IBLA  416  (Apr.  21,  1972) 

Where  the  evidence  of  record  Justifies  rein- 

statement of  the  appellant's  lease,  the 
land  office  decision  will  be  vacated  and 

the  case  remanded  for  appropriate  action. 

F.  S.  Digrappa,  5  IBLA  417  (Apr.  25,  1972) 

An  appeal  will  be  dismissed  when  the  appellant 

withdraws  the  application  which  was  the  sub- 
ject of  the  appeal. 

E.  R.  and  K.  S.  Coughlln,  6  IBLA  501  (May  8,  1972) 

Appeals  to  the  Board  of  Land  Appeals  will  be  dismissed 
when  the  appellant  withdraws  the  applications  which 
were  the  subject  of  the  appeals. 

Malcolm  F.  Justice,  Jr.,  6  IBLA  532  (June  6,  1972) 

Where  an  appeal  is  taken  from  a  decision  deny- 
ing an  extension  of  oil  and  gas  leases,  and 

the  period  of  the  requested  extension  has 

expired,  the  appeal  Is  moot  and  is  dismissed. 

Ashland  Oil,  Inc.et  al..  6  IBLA  187 
(June  15.  1972) 

Appeals  to  the  Board  of  Land  Appeals  will  be 
dismissed  when  the  appellant  withdraws  the 
applications  which  were  the  subject  of  the 

appeals. 

Where  an  appeal  record  disclosed  the  existence  of 
various  disputes  clearly  cognizable  under  specific 
provisions  of  a  contract  for  the  construction  of  a 
dam,  the  Board  is  not  deprived  of  Jurisdiction  over 

such  disputes  by  virtue  of  the  contractor's  conten- 
tion that  they  merged  into  and  became  part  of  a 

unitary,  integrated  claim  for  a  "cardinal  breach" 

B.  H.  Wlerick,  6  IBLA  538  (June  16,  1972) 

An  appeal  will  be  dismissed  where  the 

appellant  did  not  timely  file  the 
notice  of  appeal  in  the  proper  office. 

Gerald  D.  Heden.  6  IBLA  291  (July  6,  1972) 
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MBod s£« 1  — Con  t  inued 
Claims  for  costs  attributed  to  Government 

delays  In  relocating  utility  poles  and 
in  providing  slope  stakes  arising  on  a 
project  for  the  construction  of  a  portion 
of  the  Natchez  Trace  Parkway  (together 
with  a  derivative  claim  for  stretchout 

and  other  delay  costs)  are  dismissed 

as  not  within  the  purview  of  the  Board's 
Jurisdiction  absent  a  pay-for-delay 
provision  in  the  contract  under  which 
the  claims  would  be  cognizable. 

Appeal  of  John  H.  Moon  &  Sons,  IBCA-815-12-69 
(July  31,  1072)  79  I.D.  465 

Where  an  appeal  has  been  dismissed  because 
it  is  deemed  moot,  and  new  facts  adduced 
show  that  the  appeal  is  Justiciable,  the 
appeal  is  properly  considered  on  its 
merits. 

taken  to  halt  Inflation,  neither  of  which 
is  considered  to  be  a  stoppage  by  actual 
or  constructive  direction  of  the  contract- 

ing officer  in  the  administration  of  the 

contract  within  the  meaning  of  the  Suspenslc 
of  Work  clause. 

Appeal  of  Granite  Construction  Company. 
(Nov.  13,  1972) IBCA-947-1-72 79  I.D.  644 

notice  of  appeal  to  the  Board  of  Land  Appeals 
will  be  dismissed  where  such  notice  is  not 

transmitted  within  the  30-day  period  followinf 
service  of  the  decision  from  which  an  appeal 
Is  being  taken. 

Margaret  Chlcharello   et  al. .  Bureau  of  Indian 
Affairs.  9  IBLA  124  (Jan.  23,  1973) 

Ashland  Oil, 
19721 

Inc.«et  al. .7   IBLA  58   (Auf. 
79  I.D.    532 

Where    four  claims   are   asserted   affirmative- 
ly   for   the   first   time   in   a  notice  of  ap- 

peal  and  where   thereafter  the   contractor 
fails    tp  appeal   the  subsequent   decision 
of   the   contracting  officer  denvinp.   the 
claims   so  asserted,    the   contractinp  of- 

ficer's  decision   is    final   and   conclusive 
under   the  express    lanouaoe   of   the  Dis- 

putes  Clause   therebv   reouirinp   the  dis- 
missal   of   the    four   claims    for  lack  of 

jurisdiction. 

A  Bureau  of  Land  Management   decision,   which 
has   become   final  because  no   appeal  was 
taken  within   the   time   required  by   the 

Department's    rules   of   practice,    cannot 
be   transformed   into  an   appealable   decision 

by  the  Bureau's    grant  of   a  right  of   appeal 
from  that   decision   in   responding   to   an 

inquiry    for   information   concerning   it. 
Therefore,   an  appeal   to   the  Board  of   Land 
Appeals    from  the   final   decision  will  be 
dismissed. 

Roy  Jones.    10   IBLA  112    (Mar.    9,    1973) 

Appeal   of  C.I.C.    Construction , 
(Sept.    26,    1972) 

IBCA-941-11-71 

79  I.D.  607 

An  Administrative  Law  Judge  properly  dis- 
missed an  appeal  by  a  grazing  applicant 

which  failed  to  state  clearly  and  con- 

cisely why  a  district  manager's  decision 
was  in  error,  and  afforded  no  basis  for 
a  hearing. 

Eldon  L.  Smith,  8  IBLA  86  (Nov.  3,  1972) 

claim  asserted  under  the  Suspension  of  Work 

clause  for  costs  arising  out  of  a  delay  In 
performance  of  a  construction  contract 
caused  by  the  exhaustion  of  available  funds 

following  the  Government's  failure  to  appro- 
priate additional  monies  necessary  to  enable 

a  contractor  to  complete  the  work  prior  to 
the  time  established  by  the  contract  and  the 

President's  subsequent  impounding  of  such 
funds,  which  resulted  in  the  contractor's 
election  to  stop  work,  was  dismissed  as 

being  outside  the  Board's  jurisdiction 
since  the  contract  provided  that  the  Govern- 

ment's liability  for  work  costing  in  excess 
of  a  specified  amount  reserved  and  available 

for  payment  was  contingent  upon  further 
appropriations  and  reservation,  and  the 

President's  action  was  a  sovereign  act 

Where  a  supply  contract  which  provided  for  the 
delivery  and  installation  of  a  television 

antenna  system  did  not  contain  a  "Suspension 

of  the  Work"  or  other  "pay  for  delay"  clause 
and  the  Government  issued  a  modification 

postponing  the  delivery  date  because  the 

building  in  which  the  system  was  to  be 
installed  had  not  been  completed,  the  Board 
dismissed  as  beyond  its  jurisdiction  the 

contractor's  claim  for  costs  incurred  in 
maintaining  a  crew  in  readiness  to  perform 

the  installation  inasmuch  as  the  postpone- 
ment of  the  delivery  date  was  not  a  change 

within  the  meaning  of  the  "Changes"  clause. 

Cosmos  Engineers,  Inc.,  IBCA-979-12-72 
(Mar,  28,  1973)  80  I.D.  245 

An  appeal  to  the  Board  of  Land  Appeals  will  be 
dismissed  where  the  appellant  failed  to  flip 
a  timely  notice  of  appeal  in  the  proper 
office,  and  the  notice,  though  thereafter 
filed  on  the  last  day  of  the  grace  period, 

was  not  transmitted  within  the  mandatory 
time  period. 

Estate  of  Louis  W.  Knudsen,  10  IBLA  329  (May  1, 

1973) 
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Dismissal — Continued 
A  statement  of  reasons  which  does  not  point  out 

the  grounds  upon  which  the  decision  appealed 
from  is  in  error  will  be  treated  in  the  same 

manner  as  an  appeal  in  which  no  statement  of 
reasons  is  filed,  and  the  appeal  will  be 
dismissed. 

Helen  S.  Bailey  and  C.  Burglln,  11  IBLA  51 

(May  25,  1973) 

An  appeal  is  properly  dismissed  where  the 
party  who  has  appealed  does  not  state 
clearly  and  concisely  why  he  believes 
the  decision  is  in  error. 

Leonard  Bown,  12  .IBLA  192  (July  16,  1973) 

Representation  of  parties  in  proceedings  before 
Appeals  Boards  of  the  Office  of  Hearings  and 
Appeals  is  governed  by  Part  I  of  Title  43,  Code  of 

Federal  Regulations.   43  CFR  4.3.   Where  by  deci- 
sion of  the  Board  of  Land  Appeals  a  field  official 

of  the  Bureau  of  Indian  Affairs  has  been  found  not 

qualified  to  practice  before  the  Department  and  is 
barred  from  federal  appearances  on  behalf  of  indi- 

vidual claimants  of  public  lands,  but  he  thereafter 

continues  to  file  appeals  and  pleadings  in  disre- 

gard of  the  Board's  ruling,  such  appeals  will  be 
dismissed.   At  the  discretion  of  the  Board  such  dis 

missals  may  be  without  prejudice  to  the  appellants' 
refiling  the  appeals  either  personally  or  by  a  re- 

presentative who  is  entitled  to  practice  before 
the  Department. 

RULES  OF  PRACTICE— Continued 

APPEALS  —Continued 

p.1  snis  sol  —Con  t  inued 
An  appeal  to  the  Board  of  Land  Appeals  must  be  sum- 

marily dismissed  where  the  notice  of  appeal,  al- 
though filed  within  the  ten-day  grace  period,  was 

not  transmitted  within  the  30-day  period  for  fil- 
ing the  notice  of  appeal. 

John  Oakason.  13  IBLA  99  (Sept.  24,  1973) 

Oil  and  gas  leases  which  have  not  been  extended 
or  suspended  in  accordance  with  the  Mineral 

Leasing  Act  expire  at  the  end  of  their  pri- 
mary term.   Appeals  relating  to  issues  rendered 

moot  by  the  expiration  of  the  leases  will  be 
dismissed  by  the  Board  of  Land  Appeals. 

E.  Baden  Powell,  Jean  Marvin  Powell,  14  IBLA  111 
(Dec.  26,  1973) 

Where  a  protest  against  the  Issuance  of  a  patent 
under  the  Indian  Allotment  Act,  25  U.S.C. 

If  334,  337  (1970),  is  premised  upon  the  pro- 
test ante'  assertion  that  if  a  certain  private 

instrument  of  conveyance  were  construed  in  -a 
particular  way  it  could  be  interpreted  to  show 
that  the  Indian  allotment  is  within  an  old, 
unpatented  mining  claim  and  that  the  protestants 
have  a  fractional  interest  therein,  such  pro- 

test is  properly  rejected,  as  a  private  contest 
is  the  only  administrative  procedure  available 
to  the  protestants  under  such  circumstances. 

Virginia  Gail  Atchison  et  al. 
(Aug.  31,  1973) 

13  IBLA 

A  motion  by  the  Government  to  dismiss  an  appeal, 
arising  out  of  a  contract  to  supply  butterfly 

valves,  which  alleged  that  an  assessment  of  liq- 
uidated damages  was  unjustly  high  and  should  bo 

reduced  to  an  amount  assessable  under  an  unrelated 

liquidated  damages  clause  contained  in  another 
solicitation  for  such  valves  for  the  same  project, 

on  the  ground  that  the  contractor  was  seeking  ref- 
ormation over  which  jurisdiction  is  lacking,  was 

denied  since  the  characterization  of  a  claim  !>v  .i 

party  is  not  determinative  of  the  Board's  jui ir- 
diction  and  it  was  clear  that  the  contractor,  wim 
was  unrepresented  by  counsel,  was  asserting  that 

the  liquidated  damages  provision  in  his  contract 
constituted  an  unenforceable  penalty,  which  is  a 
matter  redressable  by  the  Board. 

Pre-Con,  Inc.   IBCA-986-3-73  (Sept.  4,  1973) 

Under  43  CFR  4.402,  an  appeal  Is  subject  to  summary 
dismissal  by  the  Board  of  Land  Appeals  when  notice 
of  appeal  or  statement  of  reasons  is  not  served  on 

adverse  parties  within  the  time  prescribed. 

Daniel  Martinis,  13  IBLA  58  (Sept.  13,  1973) 

Everett  E.  Wilder,  et  al. 1974) 14  IBLA  406  (Feb.  25, 

A  notice  of  appeal  to  the  Board  of  Land  Appeals 
will  be  dismissed  where  the  appellant  failed 
to  file  a  timely  notice  of  appeal,  and  the 

notice,  though  filed  within  the  10-day  grace 

period,  was  not  transmitted  within  the  30-day 
period  following  service  of  the  decision. 

Elbert  F.  Howey.  15  IBLA  208  (Apr.  3,  1974) 

Where,  under  a  contract  to  furnish  laundry 
services  which  provided  that  the  quantities 
of  work  to  be  done  were  based  upon  estimates 
and  that  the  Government  reserved  the  right 
to  Increase  or  decrease  them  by  25  percent, 
a  contractor  was  called  upon  to  perform  work 
in  an  amount  below  75  percent  of  the  estimates, 

his  claim  to  be  paid  for  the  difference  be- 
tween the  service  actually  performed  and  the 

amount  estimated,  less  25  percent,  is  dismissed 
in  the  absence  of  contract  clauses  upon  which 

the  Board  can  provide  relief. 

Appeal  of  Toke  Cleaners.  IBCA-1008-10-73  (May  10, 
1974)  81  I.D.  258 

The  Government's  motion  to  dismiss  for  lack  of 
Jurisdiction  a  claim  asserted  under  the  changes 

clause  of  a  construction  contract  was  denied 

where  the  funding  schedule  adopted  by  the  con- 
tracting agency  increased  the  time  required  for 
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performance,  altered  the  approved  conatruction 
program  and  led  to  a  cessation  of  work  for  lack 
of  funds;  the  contingency  provisions  of  the 
Funds  Available  for  Earnings  Clause  were  not 

Involved  when  Congress  appropriated  funds  In 
the  amount  deemed  necessary  and  requested  by 
the  contracting  agency  and  Congress  was  not 

the  source  of  the  fund  shortage;  the  Govern- 
ment's assertion  that  the  fund  shortage  was 

a  breach  of  contract  over  which  the  Board  has 

no  Jurisdiction  was  erroneously  based  on  cases 
wherein  Congress  had  reduced  or  failed  to 
appropriate  the  funds  requested  of  It. 

Appeal  of  S.  A.  Healy  Company.  IBCA-944-12-71 
(June  25,  1974)  81  I.D.  354 

BULES  OF  PRACTICE— Continued 

APPEALS  —Continued 

£i and. s b&X  --Con  t  inued 
claim  relating  to  the  Information  sought  by 
the  interrogatories  Is  dismissed  without 

prejudice  to  reinstatement  if  the  interroga- 
tories are  responded  to  In  30  days. 

Appeal  of  Evergreen  Engineering.  Inc.,  IBCA-994- 
5-73  (Oct.  29,  1974)  81  I.D.  615 

Where  an  appellant  serves  appellee,  rather  than 

appellee's  counsel  of  record,  with  the  notice 
of  appeal  and  statement  of  reasons,  and  it 

appears  that  appellee's  response  to  those 
documents  reflects  a  full  understanding  of 
the  crucial  issues  involved,  summary  dismissal 
of  the  appeal  under  43  CFR  4.402  need  not  be 
Invoked,  and  will  not  be  invoked  in  appropriate 
situations. 

A  statement  of  reasons  which  does  not  point 
out  the  ground  upon  which  the  decision 
appealed  from  is  in  error  will  be  treated 
in  the  same  manner  as  an  appeal  in  which 
no  statement  of  reasons  Is  filed  and  the 

appeal  will  be  dismissed.  A  statement  of 
reasons  which  asserts  collusion  between 
land  office  personnel  and  other  applicants 
but  furnishes  no  proof  thereof  does  not 
meet  the  requirement  to  show  affirmatively 
in  what  respect  the  decision  appealed  from 
Is  in  error  and  will  be  dismissed. 

John  F.  Brown.  Appellant.  Georgette  B.  Lee, 
Appellee.  16  IBLA  185  (June  28,  1974) 

Brown  Land  Company,  Appellant,  The  Cleveland- 
Cliffs  Iron  Company,  Appellee,  17  IBLA  368 
(Oct.  29,  1974)  81  I.D.  619 

Where  a  contractor  failed  to  comply  with  an  Order 
of  the  Board  calling  upon  it  to  file  a  complaint 
within  a  certain  period  of  time  and  thereafter 
did  not  show  cause,  as  directed  by  a  second 
Order,  why  its  appeal  should  not  be  dismissed 
by  reason  of  such  failure,  the  appeal  is  dis- 

missed for  want  of  prosecution. 

Appeal  of  Metametrics  Corporation,  IBCA-1012-12-73 
(Nov.  12,  1974)  81  I.D.  645 

An  appeal  to  the  Board  of  Land  Appeals  will  be 
dismissed  where  the  appellant  failed  to  file 
a  timely  notice  of  appeal  with  the  proper 
officer,  and  the  notice,  though  thereafter 
filed  with  the  correct  official,  was  not 
received  within  the  mandatory  or  grace 

periods  allowed  by  Departmental  regulations. 

Lnlted  States  v.  Louis  Camerlo  and  Edwin  Camerlo. 
17  IBLA  303  (Oct.  4,  1974) 

EfJLect_of 

A  new  claim,    first  presented  in  documents  submitted 
by  the  appellant  after  the  filing  of  a  notice  of  appeal, 
is  outside  of  the  jurisdiction  of  the  Board  of    Con- 

tract Appeals  and  will  be  remanded  to  the  contract- 
ing officer  for  consideration  of  the  claim  and  for 

preparation  of  findings  of  fact  and  decision. 

A  statement  of  reasons  which  does  not  point  out 
the  grounds  upon  which  the  decision  appealed 
from  is  in  error  will  be  treated  in  the  same 
manner  as  an  appeal  In  which  no  statement  of 
reasons  is  filed  and  the  appeal  will  be 
dismissed. 

United   States  v.    Catherine  M.    Copprldge,   Oris  A. 
Mahan,    Lula  Mahan,   Paul   R.   Hoye  and  Eleanor  P.   Hoye, 
17  IBLA  323    (Oct.    15,   1974) 

Where  a  contractor  failed   to  respond   to   inter- 
rogatories propounded   to   it  pursuant   to  an 

Order  of   the  Board,   on  the  ground   that   it  did 
not  receive  a  copy  of   the   interrogatories, 
which  were  served  upon  it  by  certified  mail, 
and  the  record  contained  a  Postal   Service 
form  showing  receipt  by  the  contractor,   the 
Government's  motion  to  apply  sanctions 
against   the  contractor   is  granted  and   the 

Appeal  of  A.   S.    Wikstrom,   Inc.,    IBCA -466-1 1  -64 
(Mar.    23,    1965) 

Where  a  purported  decision  of  the  contracting  officer 
concerning  a  dispute  under  the  contract  although  it 
does  not  explicitly  inform  the  contractor  of  his  right 
to  appeal,    is  couched  in  such  language  that  it  clearly 
and  reasonably  could  be  regarded  by  the  contractor 
as  a  final  decision  within  the  meaning  of  the  standard 
Disputes  clause  of  the  contract,   a  notice  of  appeal 
filed  by  the  contractor  with  respect  to  such  decision 
will  not  be  considered  to  be  premature,    and  a 
motion  to  remand  the  appeal  will  be  denied. 

Where,  in  a  motion  to  remand  an  appeal,  it  is  alleged 

that  the  contractor's  request  in  the  notice  of  appeal, 
that  the  contracting  officer  furnish  detailed  findings 
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of  fact,    and  the  absence  of  allegations  in  the  notice 
of  appeal  as  to  any  specific  error  in  the  decision  of 
the  contracting  officer  tend  to  support  the  Govern- 

ment's contention  that  the  appeal  was  premature,    and 
where  such  request  and  absence  of  allegations  are 
attributable  to  the  failure  of  the  contracting  officer 
to  include  with  his  decision  the  detailed  findings 
of  fact  made  by  him  in  connection  with  such  decision, 
the  notice  of  appeal  will  not  be  considered  to  be  pre- 

mature,   and  the  motion  to  remand  the  appeal  will 
be  denied. 

Appeal  of  MacDonald  Construction  Company, 
1BCA-381   (Mar.   24,    1965) 

An  Examiner's  order  allowing  a  State's  claim  for  old 
age  assistance  grants  will  be  modified  on  appeal  to 
conform  with  a  change  in  the  regulations  and  policy  of>> 
the  Department. 

Estate  of  Louisa  Keepseagle  Treetop  Dunn, 
IA-1151   (Mar.    26,    1965) 

RULES  OF  PRACTICE— Continued 

APPEALS  —Continued 

Effe£t__of  — Continued 
a  referral  that  was  without  the  knowledge  or  con- 

sent of  the  contractor,    the  purported  appeal  will  be 
remanded  to  the  contracting  officer  for  issuance  of 
findings  of  fact  and  decision. 

Appeal  of  K.  B.    Wood  8t  Associates,    Inc. 
IBCA-462-10-64  (Apr.   27,    1965) 

A  motion  to  remand  an  appeal  to  the  Contracting 
Officer  for  issuance  of  supplemental  findings  and 
decision  will  be  denied,   when  it  appears  that  the 
issues  are  clear  and  that  any  further  documents 
or  arguments  considered  necessary  for  support  of 

the  Government's  position  may  be  furnished  by  the 
Government  and  included  in  the  appeal  file  prior to  a  hearing. 

Appeal  of  Guv  F.    Atkinson   Company  et  al.  , 
IBCA-385  (Apr.    28,    1965) 

A  new  claim,    first  presented  the  contracting  officer 
in  a  notice  of  appeal,    is  outside  the  jurisdiction  of 
the  Board  of  Contract  Appeals  and  will  be   remanded 
to  the  contracting  officer  for  preparation  of  findings 
of  fact  and  decision. 

Appeal  of  William  J.    Gillespie,    IBCA-415 
(Apr.    1,    1965) 

Where  a  noncompetitive  oil  and  gas  lessee  files 
an  informal  application  for  a  5-year  extension  and 
is  allowed  30  days  by  the  land  office  to  file  a  formal 
application  and  the  lessee  instead  appeals  from  the 
decision,    it  is  erroneous  to  declare  the  lease 

terminated  as  of  the  end  of  its  primary  term  because 
of  failure  to  file  the  formal  application  within  the 

30 -day  period  since  the  taking  of  the  appeal  sus- 
pended the  land  office  decision. 

Duncan  Miller,   A-30300  (May  13,    1965) 

A  motion  to  remand  an  appeal  will  be  denied,   where 
it  is  alleged  in  the  moving  papers  that  the  decision 
of  the  contracting  officer  was  not  made  solely  by 
him  because  of  a  statement  therein  that  certain 
matters  had  been  submitted  to  another  Government 

office  for  opinion  but  where  it  also  appeared  from 
the  files  available  to  the  Board  that  the  decision  as 
whole  was  made  solely  by  the  contracting  officer, 
who  properly  had  asked  others  for  information  and 
advice. 

An  appeal  by  an  oil  and  gas  lessee  from  a  decision 
holding  that  his  lease  is  not  entitled  to  a  2 -year 
extension  because  of  drilling  at  the  end  of  the  lease 
term  does  not  operate  to  extend  the  term  or  suspend 
the  running  of  the  lease  term  during  the  pendency  of 
the  appeal. 

Jack  P.    Burke,    A-30473  (Nov.    30,    1965) 

Appeal  of  Barringer  and  Botke,    IBCA-428-3-64 
(Apr.    19,    1965) 

Under  a  contract  containing  a  standard  form  of  Dis- 
putes clause,   where  the  contracting  officer  made 

no  decision  on  a  claim  for  additional  compensation 
assertedly  due  under  the  contract  for  extra  work, 
but  in  lieu  thereof  transmitted  to  the  contractor 

a  decision  that  had  been  issued  by  the  Comptroller 
General  concerning  the  same  claim  as  a  result  of 

An  oil  and  gas  lease  offer,    acceptable  when  it 
was  filed  prior  to  the  act  of  Sept.    2,    I960, 
will  not  be  considered  as  having  lost  its 
priority  of  filing,    even  though  a  lease  could 
not  be  issued  under  its  terms  after  that  act 

changed  the  terms  and  conditions  under  which 
leases  could  issue,    unless  and  until  the 
offeror  fails  to  consent  to  an  amendment  of 

lease  terms   required  by  notice  from  the  land 
office;  an     offeror  who  timely  filed  a  consent 
under-protest  and  then  challenged  the  re- 

quirement of  consenting  to  changes  in  the  lease 
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terms  in  appeals  in  this  Department  and  then 
in  court  before  filing  an  unqualified  consent 
preserved  by  her  actions  the  priority  of  her offer. 

Richard  M.    Ferguson.    A-30493  (Mar.    14,    1966) 

When  an  administrative  decision  is  reversed  on 

appeal,  all  orders  dependent  thereon  fall  v/ith 
its  reversal. 

Estate  of  Joseph  Petsemoie,    IA-T-12 
(May  20,    1968) 

The  granting  of  an  extension  of  time  in  which  to 
file  a  statement  of  reasons  in  support  of  an 
appeal  to  the  Director,    Bureau  of  Land  Man- 

agement,   is  discretionary  with  the  Director; 
a  refusal  to  grant  a  second  extension  of  time 
and  a  dismissal  of  an  appeal  for  failure  to  file 
a  statement  of  reasons  within  the  time  limit 

prescribed  by  the  Department's   rules  of 
practice  and  an  extension  of  time  will  not  be 
disturbed  where  it  does  not  impinge  on  any 

rights  of  the  appellant  and  will  not  prevent  the 
normal  course  of  administrative  proceedings. 

Irwin  Rubenstein,    A-30674  (Dec.    13,    1966) 

An  appeal  from  a  decision  rescinding  in  part  an 
oil  and  gas  lease  offer  suspends  the  effect  of 
the  decision  and  leaves  the  lease  in  effect  as 

it  was  prior  to  the  decision  so  that  the  failure 
of  the  lessee  to  pay  the  full  annual  rental  due 
on  or  before  the  anniversary  date  of  the  lease 
results  in  the  automatic  termination  of  the  lease 

as  originally  issued. 

Duncan  Miller,  A-30924  (Nov.    13.   1968) 

An  appeal  to  the  Director  of  the  Bureau  of  Land 
Management  is  properly  dismissed  when  the 
statement  of  reasons  for  appeal  is  filed  more 
than  30  days  after  the  notice  of  appeal  was 
filed,    although  a  request  for  an  extension  of 
time  for  filing  the  statement  of  reasons  may 
h,ave  been  filed  within  the  30  days  with  the 
district  land  office  but  not  received  by  the 
Director  within  the  30-day  period  or  thereafter. 

Roy  J.    Pray,    A-30683  (Mar.    29,    1967) 

The   filing  of   a   court   action   to  review  a 
decision  of   this   Departnent   does  not 
automatically   susnend   the  effect   of   the 
decision.      This   Board,   however,   mav  order 
a  suspension  of   the   decision  during   the 
pendency  of   the   court    action   if    justice 
will   thereby  be   served.      If   the   action 
challenges    the   assessment   of   damages 
for   a   grazing   tresoass,    unless    the   court 
orders   otherwise,    the   grazing   applicant's 
failure   to  pav   the   assessed  damages  will 
generally   continue   to  serve   as   a  bar   to 
the   issuance   of   any  privileges    to  him 
until   or   unless    the   court    finds   the 
damages   should   not   be   assessed. 

Eldon  L.    Smith, 5    IBLA   330    (Apr.    18,    1<>72) 
79  I.D.    149 

A  request  for  an  extension  of  time  to  file  a  state- 
ment of  reasons  for  an  appeal  to  the  Director, 

Bureau  of  Land  Management,   must  be  filed 
within  30  days  after  the  notice  of  appeal  was 
filed  and  not  within  30  days  after  the  notice  of 
appeal  was  due,   and  a  late  filing  of  a  request 
for  extension  will  be  waived  only  where  the  de- 

lay is  caused  by  circumstances  completely 
beyond  the  control  of  the  appellant. 

Where  the  late  filing  of  a  request  for  an  extension 
of  time  to  file  a  statement  of  reasons  is  not 
shown  to  be  due  to  causes  beyond  the  control 

of  appellant's  counsel,  and  a  statement  of 
reasons  is  not  timely  filed,   the  appeal  is 

properly  dismissed. 

Lawrence  J.   Traxinger,  A-30874  (Oct.    30,    1967) 

When   an   appeal    is    filed  with   the   Board   of   Land 
Appeals    from  a   decision  made   by   an   official 
of   the   Bureau   of  Land   Management,    that   official 
loses   jurisdiction   of   the   case   and  has   no 
further  authority  to  take  any  action  con- 

cerning it  until  his  jurisdiction  over  the 
matter   is   restored  by   action   dispositive  of 
the   appeal. 

Utah  Power   &  Light    Company,    14   IBLA   372 
(Feb.    21,    1974) 

The  Department's  regulations  on  appeals  prohibit 
the  granting  of  an  extension  of  time  for  filing 
a  notice  of  appeal  to  the  Director,   Bureau  of 
Land  Management,   and  an  appeal  to  the  Director 
is  properly  dismissed  where  the  notice  of 
appeal  was  not  filed  within  the  30-day  period 
allowed  for  such  filing  but  was  filed  within  an 
extension  of  time  granted  by  the  land  office. 

Chris  A.   Corondoni,  A-30952  (Apr.    19,   1968) 
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The  denial  of  a  request  for  an  extension  of  time 
to  file  a  statement  of  reasons  in  support  of  an 

appeal  and  the  consequent  dismissal  of  the  ap- 
peal for  failure  to  file  the  statement  timely 

will  be  set  aside  where,  in  the  circumstances 
of  the  case,  the  denial  appears  to  be  unduly 
severe. 

APPEALS — Continued 

Failure  .to_A£peal — Continued 
An  oil  and  gas  lessee  whose  lease  is  declared  to  be 

terminated  and  who  fails  to  appeal  from  the  de- 
cision declaring  the  termination  loses  his  rights 

in  the  lease. 

Harold  Ladd  Pierce,    A-30341   (June  30,    1965) 

J.    D.    Archer,   A-30935  (Apr.    25,    1968) 

Where  an  appeal  to  the  Director  of  the  Bureau  of 
Land  Management  is  dismissed  on  the  ground 
that  dismissal  is  mandatory  because  the  appel- 

lants did  not  file  their  statement  of  reasons  on 
time  and  because  they  failed  to  file  timely  a 

request  for  extension  of  time  to  file  the  state- 
ment of  reasons,  the  dismissal  of  the  appeal  will 

be  set  aside  and  the  case  remanded  for  the 
exercise  of  discretion  by  the  Director  as  to 

whether  or  not  to  dismiss  the  appeal  since  dis- 
missal is  not  mandatory. 

Gail  A.   Ingenito  et  al.  ,  A-31125(Nov.   4,   1969) 

Where  the  Government  was    found   to  be   re- 
sponsible  for  an  indeterminate  portion 

of  a  delay   in  having  utility   poles   re- 
located on  a  road   construction  job  and 

information  having  a  direct  bearing  on 
the  propriety  of  the  amount  of  liquidated 
damages  assessed  was   either  in  the  pos- 
sesssion  of   the  Government  or  more  acces- 

sible to  It  than  it  was   to   the  appellant, 
no  attempt  should  be  made   to   apportion 
the   delay  between  the   parties   and  the 
Board   therefore  holds   that   the   appellant 
Is  entitled   to  have  the   contract  time 
extended   to  the   date   the   contract  was 
determined   to  be   substantially  complete. 

Appeal  of  John  H.   Moon  &  Sons,    IBCA-815-12-69 
(July   31,    1972)  79   I.D.    465 

Fai lur e  to_A£p ea 1 

Where  an  oil  and  gas  lessee  files  a  preliminary  re- 

quest for  reinstatement  of  his  lease,    stating  that  a 

formal  request  will  be  filed  later,    and  the  land 

office  rejects  the  request  before  the  formal  request 

is  filed,    the  formal  request  when  later  filed  is  not 

subject  to  rejection  because  the  lessee  did  not  appeal 
from  the  earlier  rejection. 

R.   A.   Keans,   A-30183  (Feb.    16,    1965) 

A  letter  in  mere  explanation  of  a  claim  for  pay- 
ment for  extra  material,   which  had  been  denied 

by  the  contracting  officer,   will  not  be  regarded 
as  an  appeal  from  that  decision,   because  it 
failed  to  evince  a  present  intention  to  appeal 
to  higher  authority. 

Appeal  of  Borgan  Construction  Company, 
IBCA-476-1  -65  (Jan.    19.    1966) 

The  surety  for  a  construction  contractor  who 
failed  to  take  a  timely  appeal  from  a  default 
termination  order  is  not  entitled  to  review  by 
the  Board  of  a  collateral  request  for  a  time 
extension  based  upon  delays  that  resulted  from 

happenings  or  weather  conditions  that  alleg- 

edly affected  job  progress  prior  to  the  termi- 
nation; in  addition,  requests  made  by  the  surety 

for  a  remission  of  liquidated  damages  on  equi- 
table grounds  or  for  time  extensions  that  would 

not  have  been  sustainable  on  the  merits  if 

made  by  the  defaulted  contractor  must  be denied. 

Appeal  of  American  Employers'  Insurance 
Company,   IBCA-577-7-66  (Oct.    27.    1966) 

Notice  of  a  decision  rejecting  an  application  to 
lease  oil  and  gas  that  was  sent  to  the  appli- 

cant's record  address,   held  30  days  by  the 
postmaster,   and  returned  to  the  land  office 
is  regarded  as  served  upon  the  applicant, 
and  the  filing  of  a  later  proper  application 
cannot  reassert  rights  under  the  prior 
application  from  the  rejection  of  which  he 
had  failed  to  appeal. 

Duncan  Miller,  A -30600  (Dec.    1,    1966) 

Where  a  contracting  officer,    in  letters  to  a  con- 
tractor about  the  latter's  claims,    makes  only 

indefinite  or  inconclusive  statements  with 
respect  to  the  finality  of  his  rulings,    such 
letters  will  not  be  considered  by  the  Board  to 
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contain  appealable  decisions  made  under  the 

"disputes"  clause  of  a  construction  contract. 

Appeal  of  Samkal  Mines,    Inc.  ,    1BCA-582-8-66 

(Dec.    12,    1966) 

Where  a  drawing  of  oil  and  gas  offers  is  vacated 
and  a  lease  issued  to  the  successful  offeror  is 

canceled  because  an  offer  was  improperly 

excluded  from  the  drawing  and  the  excluded 

offeror  fails  to  appeal  within  the  proper  time 

from  his  exclusion,  the  drawing  will  be  allowed 
to  stand  and  the  lease  remain  in  force. 

Esther  Bosworth  et  al.  ,  A-30903  (Apr.    1,    1968) 

Where   four  claims   are   asserted  affirmative- 

ly  for  the   first   time   In  a  notice  of  ap- 
peal  and  where   thereafter  the  contractor 

falls   to  appeal   the  subseauent    decision 
of  the  contracting  officer  denvlne   the 

claims  so  asserted,   the  contracting  of- 
ficer's  decision  Is    final  and   conclusive 

under  the  express   language   of  the  Dis- 
putes  Clause  thereby  requiring   the  dis- 

missal of   the   four  claims    for   lack  of 

Jurisdiction. 

Appeal  of  C.I.C.    Construction.   TBCA-941-11-71 

(Sept.    26,    1972)  79   T.D.    607 

APPEALS  —Continued 

Failure  _to_A£peal  — Continued 

A  proposed  decision  of  a  District  Manager  which  in- 
cludes a  Notice  of  Advisory  Board  Adverse  Recommen- 
dation becomes  the  final  decision  of  the  Department 

of  the  Interior  on  a  grazing  license  application  if 

no  appeal  is  taken  in  the  time  permitted  by  Depart- 
mental regulations. 

Casey  Ranches,  14  IBLA  48  (Dec. 

1973) 

I.D.    777 

Hearings 

Where  a  contract  appeal  presents  a  genuine  issue  of 
material  fact  over  which  the  Board  of  Contract 

Appeals  has  jurisdiction,    that  has  not  been  sub- 
mitted for  decision  on  the  record  without  a  hearing, 

the  contractor  is  entitled  to  a  hearing  at  which 

evidence  may  be  offered  with  respect  to  such  issue. 

Appeal  of  Korshoj  Construction  Company,    IBCA-321 
(Mar.    15,    1965) 

A  motion  to  dismiss  an  appeal  will  be  denied,   where  the 

motion  is  based  on  allegations  that  the  contractor's 
claim  is  deficient  with  respect  to  costs  submitted, 

since  more  complete  evidence  of  such  costs  may  be 

presented  at  the  hearing  granted  by  the  Board. 

A  Bureau  of  Land  Management   decision,   which 
has  become   final  because  no   appeal  was 
taken  within   the   time   required  by   the 

Department's   rules   of   practice,    cannot 
be   transformed   into   an  appealable   decision 

by   the  Bureau's    grant  of   a   right   of   appeal 
from  that   decision   in  responding   to   an 
inquiry    for   information   concerning  it. 
Therefore,    an   appeal    to   the  Board  of   Land 
Appeals    from  the   final   decision  will   be 
dismissed. 

Jones,    10   IBLA   112    (Mai 
1973) 

An  applicant  for  a  grazing  license  or  permit 
who  fails  to  appeal  a  final  decision  of  a 
District  Manager  within  the  prescribed 

period  of  time  set  forth  in  43  CFR  4.470(a) 
is  barred  from  thereafter  challenging  the 
matters  adjudicated  in  such  final  decision. 

Leonard  Bown.  12  IBLA  192  (July  16,  1973) 

A  Bureau  of  Land  Management  decision  declaring  an  oil 
and  gas  lease  to  be  within  a  known  geologic  struc- 

ture becomes  final  when  no  appeal  is  taken  within 

the  time  permitted  by  the  Department's  rules  of 
practice,  and  cannot  be  challenged  in  a  later  appeal 
from  a  decision  denying  reinstatement  of  an  oil  and 

gas  lease  for  failure  to  pay  the  full,  revised  an- 
nual rental  computed  on  the  basis  that  the  leased 

land  is  within  a  known  geologic  structure. 

Oil  Resources  Inc.,  13  IBLA  359  (Nov.  16,  1973) 

Appeal  of  Charles  C.    Crane,    IBCA-467-1 1  -64 
(Apr.    1.    1965) 

A  protestant  against  the  acceptance  of  a  plat  of 
survey  of  islands  omitted  from  the  public  land 

survey  can  submit  whatever  evidence  he  deeme 

pertinent  in  support  of  his  protest,    but  there 

is  no  requirement  that  a  formal  hearing  be held. 

Giles  R.    and  Juanita  Leonard, 

(Mar.    23,    1966) 

A-30503 

A  motion  to  dismiss  an  appeal  will  be  denied  where 

it  appears  that  the  Board  of  Contract  Appeals 

has  jurisdiction  concerning  the  subject  matter, 

the  appellant  is  entitled  to  a  hearing,  and  sub- 
stantial issues  of  fact  exist. 

Appeal  of  William  L.  Lemesany  d  /b/a  Lemesany 

Roofing  and  Insulation  Company,  IBCA-533-12-65 
(Apr.    20,    1966) 

A  contractor's  contention  that  a  replacement  con- 
tract incorporating  by  reference  the  estimated 

quantities  and  unit  price  provisions,  inter  alia. 
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to  contain  a  firm  obligation  to  pay  a  specified 
amount  is  untenable,  and  its  appeal  is  denied 
without  a  hearing  where  there  are  no  material 
facts  in  dispute  and  scheduling  a  hearing  would 
therefore  serve  no  useful  purpose.     Its  claim 
for  remission  of  liquidated  damages  is  dis- 
missed. 

Appeal  of  Lloyd  E.    Tull, 

"(Feb.    15,    1967) 

Inc.  ,   IBCA-574-6-66 

Where  delay  by  the  Government  in  furnishing 
drawings  under  a  contract  for  the  construction 
and  completion  of  earthwork,  pipelines  and 
structures  required  a  contractor  to  reschedule 

its  operations,   an  appeal  seeking  reimburse- 
ment for  the  expense  resulting  from  such  delay 

will  be  dismissed  without  a  hearing  as  being 

outside  the  Board's  jurisdiction  in  the  absence 
of  a  Suspension  of  Work  clause  or  a  similar 
provision,   the  Changes  clause  being  inapplicable 
to  such  a  claim. 

Appeal  of  Allison  and  Haney,  Inc.  ,   IBCA-642-5-67 
(Feb.    7,    1968) 

The  record  made  at  a  hearing  in  a  government 
contest  must  be  the  sole  basis  for  decision 

under  the  Department's  rules  of  practice; 
therefore,  assertions  submitted  on  appeal  of 
an  evidentiary  nature  may  be  considered  only  to 
determine  if  there  should  be  a  new  hearing. 

United  States  v.   Arch  Little  and  Ethelyn  Little, 

A-30842  (Feb.   21,    1968.) 

A  request  for  reconsideration  of  a  Board  decision 
and  for  a  hearing  was  denied:  (i)  where  it  was 

based  upon  the  appellant's  erroneous  conclu- 
sion that  a  statement  in  support  of  the  appeal 

was  not  before  the  Board  at  the  time  the  deci- 
sion wag  rendered  (ii)  where  no  request  for  a 

hearing  was  made  during  a  period  of  more  than 
six  months  between  the  docketing  of  the  appeal 
and  issuance  of  the  decision;  and  (iii)  where 

there  was  no  indication  that  newlj   discovered 
evidence  or  other  proper  grounds  for  reconsi- 

deration were  involved. 

Appeal  of  William  F.    Klingensmith,  Inc.  , 
IBCA-669-9-67  (June  26,    1968) 

A  decision  dismissing  for  lack  of  jurisdiction  a 

construction  contractor's  claim,    resulting  from 
a  work  stoppage  arising  out  of  a  labor  dispute 

RULES  OF  PRACTICE— Continued 
APPEALS  —Continued 

Hearings — Continued 

between  the  contractor  and  a  third  party,  be- 
cause the  claim  is  not  cognizable  under  any 

provision  of  the  contract,  will  be  affirmed  upon 
reconsideration,   without  a  hearing,   since  the 
scheduling  of  a  hearing  would  serve  no  useful 
purpose  in  the  absence  of  a  showing  of  newly 
discovered  evidence  or  other  basis  upon  which 
to  hold  the  Government  responsible  for  the  acts 
of  the  third  party. 

Appeal  of  Bateson-Cheves  Construction  Company, 
IBCA-670-9-67  (Oct.    8,    1968) 

Noting  the  general  rule  that  counsel  representing 
litigants  should  not  be  called  as  witnesses  in 
trials  involving  those  litigants  if  such  testimony 
can  be  avoided  consonant  with  obtaining  justice, 

the  Board  finds  that  the  testimony  of  a  Govern- 
ment witness  who  also  participated  in  present- 

ing the  Government's  case  at  the  hearing  should 
be  treated  as  oral  argument.     Preparation  by 
the  same  counsel  of  one  of  the  findings  of  fact 
was  not  found  to  be  a  violation  of  the  provisions 
of  the  Wunderlich  Act  where  there  was  no  show- 

ing that  the  decisions  reflected  in  such  findings 
were  other  than  those  of  the  contracting  officer 
and  where  the  Board  noted  (i)  the  absence  of  a 
request  for  a  remand  to  the  contracting  officer, 
and  (ii)  the  fact  that  in  the  circumstances  of  the 
particular  case  a  remand  would  apparently  serve 
no  useful  purpose. 

Appeals  of  American  Cement  Corporation, 
IBCA-496-5-65  and  IBCA-578-7-66  (Dec.    2,    1968) 75  I.  D.  378 

Where  an  appellant  failed  to  request  a  hearing  in  ad- 
vance of  a  Board  decision  denying  his  claim  for 

an  equitable  adj-ustment  under  the  Changed  Condi- 
tions Clause,   his  request  for  reconsideration  of 

the  decision  and  for  a  hearing,   based  solely  on 
the  ground  that  nc  earlier  hearing  was  held, 
was  denied,   inasmuch  as  reconsideration  is  not 
intended  to  correct  a  party's  errors  or  omissions 
in  presentation  of  his  case  and  the  request  for  a 
hearing  at  this  stage  was  untimely. 

Appeal  of  Key,   Inc.    8t  Jones  -Robertson,   Inc.  , 
IBCA-690-12-67    (Jan.    10.    1969) 

A  claim  for  loss  of  anticipated  profit  arising  out 
of  the  Government's  breach  of  contract  by  a 
premature  termination  will  be  dismissed  for 
lack  of  jurisdiction.  Because  the  sole  issue 
relates  to  the  breach  of  contract,  the  appel- 

lant's request  for  a  hearing  on  the  issue  of 
damages  is  denied. 

Appeal  of  North  Star  Aviation  Corporation, 
IBCA-741-10-68  (May  19,   1969) 



904 

RULES  OF  PRACTICE — Continued 

APPEALS  — Continued 

Hear  in£s  — Con  t  inued 

In  an  appeal  involving  a  question  of  interpretation 
of  specifications,    an  expert  witness  will  be 
permitted  to  give  an  opinion  as  to  whether  a 
contractor's  interpretation  was  reasonable,   not- 

withstanding the  Government's  objection  that 
such  opinion  invades  the  province  of  the  Board, 
where  such  testimony  may  aid  the  Board  in  the 
resolution  of  the  question;  but  such  testimony 
is  advisory  in  character  and  may  be  rejected 
or  accepted  by  the  Board  in  whole  or  in  part, 
even  though  uncontradicted. 

Appeal  of  Allison  &  Haney,   Inc. 
(July  24,    1969) 

IBCA-587-9-66 
76  I.  D.    141 

Where  an  appellant  moved  for  reconsideration  of  a 
decision  because  it  (i)  objected  to  the  emphasis 
placed  by  the  Board  in  its  principal  decision  upon 
a  deficiency  notice     (ii)  sought  to  introduce 
evidence  relative  to  the  deficiency  notice,   and 

(iii)  claimed  the  Board's  ruling  at  the  hearing 
was    unclear,   reconsideration  is  denied  inasmuch 
as  (i)  the  deficiency  notice  was  in  the  appeal  file, 
and  thus  properly  before  the  Board  from  the  out- 

set,  (ii)  the  evidence  was  not  newlydiscovered 
but  was  readily  available  to  the  appellant  at  the 

hearing,   and  (iii)  clarification  of  the  Board's 
ruling  should  have  been  requested  at  the  hearing, 
since  the  function  of  a  motion  for  reconsidera- 

tion is  not  intended  to  correct  procedural  errors 
or  omissions  by  a  party  in  the  presentation  of  its 
case. 

Appeal  of  South  Portland  Engineering  Company, 
IBCA-771-4-69  (Jan.    29,    1970) 

Appellant's  request  to  consolidate  two  appeals  for 

purposes  of  hearing  in  Jackson,   Mississippi,   is 

granted,   despite  the  Government's  urging  that  a 
separate  hearing  be  held  for  one  of  the  appeals 
limited  to  issues  related  to  lack  of  timely  notice 
of  the  claims  asserted,   where  the  Board  finds  (i) 
that  the  two  appeals  are  closely  related  (ii)  that 
the  issues  involved  in  the  appeal  as  to  which  the 

question  of  timeliness  had  been  raised  were 

relatively  simple,   and  (iii)  that  from  the  stand- point of  convenience  to  prospective  witnesses  the 
record  clearly  established  that  Jackson, 
Mississippi,   was  preferable  to  Washington,   D.  C. 
as  the  site  for  the  hearing.    A  Government  re- 

quest for  the  issuance  of  interrogatories  to  the 
appellant  directed  to  the  issue  of  timeliness  of 
notice  of  claim  was  granted,   however,   where  the 
Board  found  that  answers  to  the  interrogatories 

propounded  would  narrow  the  issues  in  advance  of 
hearing. 

Appeals  of  John  H.   Moon  fc  Sons,  Inc. , 
IBCA-814-12-69,  IBCA-815-12-69  (May  14,    1970) 

77  I.D.  78 
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The  granting  of  a  request  for  oral  argument  on 
a  motion  for  reconsideration  is  discretionary 
with  the  Board  and  when  no  reasons  are  ad- 

vanced in  support  of  the  request  for  oral 

argument  and  it  does  not  appear  that  the  Board's 
consideration  of  the  motion  would  be  in  any  way 
facilitated  by  such  argumentj   the  request  for 
oral  argument  will  be  denied. 

Appeal  of  South  Portland  Engine  Company, 

1BCA-807-10-69  (July  23,    1971) 

Inc.  , 

A  timber  sale  contract  will  be  considered 
as  modified  by  the  Bureau  of  Land  Manage- 

ment and  the  purchaser  thereunder  where  the 
record  produced  at  a  hearing  provides  a 

reasonable  basis  for  finding  that  the  parties 
agreed  to  a  substituted  change  In  the  road 
rocking  obligations  of  the  purchaser;  however, 
the  purchaser  will  not  be  found  to  be  in 
default  under  the  modified  terms  of  the 
contract  If  the  record  falls  to  substantiate 

the  Bureau's  charge  that  the  purchaser breached  its  obligations. 

Inc. .  4  IBLA  117  (Nov.  30, Parker  Industries, 
1971) 

A  hearing  will  not  be  granted  In  connection 

with  a  desert  land  entry  finnl  lent  inn  ••ler<- 
the  applicant  fails  to  allcpe  f.icts  wMch, 

If  proved,  would  entitle  hi-,   to  f.ivornhlo 
consideration  of  his  anplic.iclon . 

Leroy  Martin.  4  IBM  160  (nee.  17.  1"71) 

Mining  claims  located  on  lands  purchased  by 
the  United  States  under  the  Act  of  April  8, 

1935,  49  Stat.  115,  and  added  to  the 
Kanlksu  National  Forest  by  the  Act  of 

August  10,  1939,  53  Stat.  1347,  nay  not 
be  declared  null  and  void  ab  Initio,  but 

the  mining  claimants  must  be  afforded 
notice  and  an  opportunity  for  hearing 

before  the  claims  are  subject  to  cancel- lation. 

Ernest  Smith ,  Ruth  Smith, 
1971) 

4  IBLA  192  (Dec.  27, 
78  I.D.  368 

In  the  absence  of  a  Board  rule  requiring  that  the 
Board  member  who  presided  at  the  hearing  of  an 

appeal  prepare  or  participate  In  the  decision,  the 
failure  of  the  Board  to  assign  the  preparation  of 

an  opinion  to  a  retired,  former  member  who  conducted 

the  hearing  is  not  a  violation  of  a  contractor's 
constitutional  rights,  even  where  credibility  and 
the  demeanor  of  witnesses  are  In  Issue,  since 

procedural  due  process  requires  only  that  all  of  the 

testimony,  exhibits,  briefs  and  other  documentary 
material  in  the  record  be  carefully  reviewed  and 
considered  by  the  members  of  the  Board  rendering 
the  decision. 
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Where,  under  a  contract  for  the  construction  of  a 
dam  calling  for  excavation  of  a  cutoff  trench  to 
sound  rock  (shown  on  the  plans  and  specifications 
to  be  at  a  depth  of  60  feet) ,  the  Government 
erroneously  staked  the  depth  of  the  trench  before 
rock  was  ultimately  reached  at  60  feet,  and  the 

contracting  officer  issued  a  change  order  to  com- 
pensate the  contractor,  inter  alia,  for  the  in- 

creased cost  of  dewatering  the  trench,  the  contrac- 
tor contended  that  the  amount  allowed  was  inadequate, 

answers  by  an  officer  of  the  contractor  to  interrog- 
atories propounded  in  a  lawsuit  against  it  by  the 

dewatering  sub-subcontractor  arising  out  of  this 
work,  which  refer  to  the  failure  and  inadequacy  of 

the  sub-subcontractor' a  dewatering  equipment  and  plan 
of  dewatering  are  admissible  as  judicial  admissions 
against  interest  by  the  contractor  on  the  question 

of  the  contractor's  entitlement  to  further  compensa- 
tion for  dewatering  difficulties  allegedly  resulting 

from  the  erroneous  staking. 

During  an  appeal  taken  under  a  contract  for  the 
construction  of  a  tunnel,  where  the  accuracy  of 
certain  benchmarks  established  by  the  Government  is 
in  issue,  a  survey  performed  by  the  Government  after 

the  work  was  completed  in  the  course  of  the  hearing 
of  the  appeal  is  admissible  into  evidence,  since  a 
substantial  identity  between  the  conditions  which 
actually  existed  at  the  time  the  controversy  arose 
and  the  subsequent  conditions  was  established. 

In  an  appeal  in  which  the  quantity  of  open  cut  excava- 
tion performed  by  a  contractor  is  in  issue,  where  the 

contractor  has  introduced  into  evidence  a  series  of 

28  plats  with  an  explanation  purporting  to  demon- 
strate Government  survey  errors  relating  to  open 

cut  excavation,  Government  analyses  of  such  docu- 
ments are  admissible.   Since  a  contract  appeals 

board  has  substantial  latitude  in  the  area  of  admis- 
sion or  exclusion  of  evidence,  where  the  Board  must 

deal  with  a  complex,  voluminous  record,  the  Board 
will  exercise  that  discretion  and  admit  into  evi- 

dence those  items  that  appear  designed  to  enhance 
its  understanding  of  the  issues  and  to  assist  it 
materially  in  the  performance  of  its  functions. 

Steenberg  Construction  Company.  IBCA-520-10-65 
(May  8,  1972)  79  !.„.  158 

Although  there  Is  no  right  to  a  formal  hearing 
on  a  protest  against  an  omitted  lands  survey, 
the  Board  of  Land  Appeals  may,  In  Its  dis- 

cretion, order  a  hearing  on  the  factual 
Issues  where  warranted  by  the  circumstances. 

Utah  Power  and  Light  Cggpany,  6  IBLA  79 
(May  22,  197?)  79  I-D.  397 

A  request  for  a  hearing  in  connection  with  an 
appeal  will  not  be  granted  where  undisputed 
facts  are  of  record,  and  the  determination 
rests  on  legal  conclusions  based  on  such 
facts. 

Starling  Brokers,  et  al..  6  IBLA  237  (June  26,  1972) 
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A  request  for  a  hearing  and  motions  for 
certain  pretrial  procedures  will  be  denied 
where  the  record  contains  all  information 

necessary  for  proper  legal  determinations. 

William  B.  Murray  and  Chris  Palzer,  7  IBLA  158 
(Aug.  30,  1972) 

A  request  for  a  hearing  and  motions  for  cer- 
tain pretrial  procedures  will  be  denied 

where  the  appellant  offers  no  reasons  to 
war rant. a  hearing  and  the  record  contains 
the  public  land  status  information  necessary 
for  proper  legal  determinations. 

Bertil  A.  Granberg.  7  IBLA  162  (Aug.  31,  1972) 

A  request  for  a  hearing  and  motions  for  cer- 
tain pretrial  procedures  will  be  denied 

where  the  record  contains  the  public  land 
status  information  necessary  for  proper 

legal  determinations,  and  no  useful  purpose 
would  be  served  by  a  hearing. 

Bertil  A.  Granberg.  7  IBLA  174  (Sept.  1,  1972) 

Under  the  Administrative  Procedure  Act  the 

record  made  at  a  hearing  constitutes  the 
exclusive  record  for  decision  except  to 

the  extent  official  notice  of  facts  may 
be  taken.   Further  evidence  presented  on 

appeal  after  an  Initial  decision  in  a 
mining  contest  may  not  be  considered  or 
relied  upon  in  making  a  final  decision, 
but  may  only  be  considered  to  determine 
if  there  should  be  a  further  hearing. 

United  States  v.  Glen  S.  Gunn.  et  al. ,  7  IBLA  237 
(Sept.  15,  1972)  79  I#D.  588 

A  request  for  a  hearing  in  connection  with 

an  appeal  will  not  be  granted  where  undis- 
puted facts  are  of  record,  and  the  deter- 

mination rests  on  legal  conclusions  based 
on  such  facts. 

Thomas  A.  Reeder  et  al.,  9  IBLA  56  (Jan.  12, 1973) 

An  appellant '8  motion  to  strike  a  memorandum 

by  a  witness,  attached  to  the  Government's 
posthearlng  reply  brief,  elaborating  upon 
his  testimony  at  the  hearing  of  the  appeal, 

is  granted,  since  the  record  is  generally 
considered  closed  after  a  hearing  has  been 

completed.  Only  in  unusual  circumstances, 
not  present  here,  may  additional  evidence 
be  received  following  a  hearing. 

K  Square  Corporation  a/k/a  Ultrascan  Company, 
IBCA-959-3-72  (July  19,  1973) 
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When  no  fact  question  is  involved,  a  plenary, 
adversary  administrative  proceeding  involving 
evidence  and  cross-examination  of  witnesses 
is  not  obligatory. 

Kerr-McCee  Corporation,  12  IBLA  348  (Aug.  15,  1973) 

An  applicant  for  a  section  IS  grazing  lease  has  no 
statutory  or  regulatory  right  to  a  full  evidentiary 

hearing  before  an  administrative  law  judge;  a  hear- 
ing on  issues  of  fact  may  be  ordered  by  this  Board 

In  its  discretion,  but  a  hearing  will  not  be  ordered 

where  the  applicant  does  not  allege  the  existence  of 
facts  which,  if  proved,  would  entitle  her  to  the 
relief  sought. 

RULES  OF  PRACTICE— -Continued 

Ruth  E.  Han,  13  IBLA  296  (Oct.  31, 
1973) 

80  I.D.  698 

Ncrt ice_o f_  Ap£eal 

Where  a  contractor's  letter  evidences  a  timely  intent 
to  appeal  from  a  decision  by  the  contracting  officer 
with  respect  to  a  dispute  under  the  contract,    al- 

though the  decision  does  not  include  findings  of  fact, 
such  a  letter  is  sufficient  to  constitute  a  valid 

notice  of  appeal  within  the  meaning  of  the  standard 
Disputes  clause,    and  a  second  notice  of  appeal  from 
separate  findings  of  fact  issued  subsequently,    con- 

cerning the  same  dispute,    is  superfluous. 

Appeal  of  MacDonald  Construction  Company,    1BCA-41 1 
(Mar.   29,    1965) 

An  appeal  to  the  Director,   Bureau  of  Land  Man- 
agement,  is  properly  dismissed  where  the 

appellant  brings  the  notice  of  appeal  to  the  land 
office  for  filing  after  the  expiration  of  the  time 
allowed  for  filing  although  within  the  10-day 
grace  period  allowed  for  filing. 

N.   W.   Glade  etal.  ,  A-30744  (Dec.    28,    1966) 

APPEALS  — Continued 
Recpnside.rati.on 

The  Board  reaffirms  its  original  decision 

pertaining  to  the  Sale  of  Government- 
owned  property  where  upon  reconsideration 

it  finds  that  appellants'  motion  raises 
no  new  questions  of  fact  or  of  law  and 

that  contrary  to  the  appellant's  asser- 
tions the  testimony  offered  as  well  as 

the  record  as  a  whole  supports  the  Board's decision. 

Appeal  of  West  Elizabeth  Industrial  Equipment 
Company .  IBCA-935- 10-71  (Apr.  30,  1974)   81  I.D.  242 

Where  a  homestead  final  proof  has  been  finally 
rejected  because  the  proof  shows  on  Its  face 
that  the  claimant  has  not  complied  to  any 
substantial  extent  with  the  cultivation 
requirements  of  the  law,  but  the  claimant 
subsequently  alleges  that  he  did  In  fact 
accomplish  far  more  cultivation  than  was 
indicated  by  the  final  proof,  and  offers 
evidence  in  support  of  this  allegation,  the 

case  will  be  remanded  to  allow  the  claimant 

another  opportunity  to  file  an  acceptable 
final  proof  which  will  be  subject  to  veri- 

fication by  field  examination  and  inquiry. 

Lon  Phllpott  (On  Reconsideration).  16  IBLA  285 
(Aug.  6,  1974) 

C 

Sexy  tee  op_Adyerse  _Par tv 

An  appeal  to  the  Director  is  properly  dismissed  where 
the  appellant  fails  to  show  that  he  served  a  copy  of 
his  appeal  on  the  adverse  party. 

R.    D.    Karn,    A-30421   (Mar.   24,    1965) 

An  appeal  to  the  Director,    Bureau  of  Land  Management, 
is  properly  dismissed  when  the  appellant  does  not 
file  a  statement  of  reasons  in  support  of  his  appeal 
and  does  not  serve  a  copy  of  his  notice  of  appeal  on 
the  adverse  partv. 

The  Department's  regulations  on  appeals  prohibit 
the  granting  of  an  extension  of  time  for  filing 
a  notice  of  appeal  to  the  Director,   Bureau  of 
Land  Management,   and  an  appeal  to  the  Director 
is  properly  dismissed  where  the  notice  of 
appeal  was  not  filed  within  the  30-day  period 
allowed  for  such  filing  but  was  filed  within  an 
extension  of  time  granted  by  the  land  office. 

Chris  A.   Corondoni,  A-30952  (Apr.    19, 

Gerald  C.    Burke,    A-30442  (Apr.    28,    1965) 

In  contest  proceedings  initiated  under  Circular  No.  460 
and  the  Rules  of  Practice  in  effect  in  the  early 
thirties,    service  of  notice  of  contest  by  registered 
mail  was  proper  and  effective  and  may  be  proved 
by  a  post  office  return  receipt  under  the  following 
circumstances:     (1)  Where  the  signature  of  the  person 
signing  the  post  office  return  receipt  is  identical 
with  the  name  of  the  mining  claimant    (2)  Where  the 
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signature  of  the  addressee  is  consistent  with  the  sur- 
name and  given  names  or  initials  of  the  claimant 

(3)Where  the  surname  of  the  signature  on  the  return 
receipt  is  different  than  the  name  of  the  locator  but 
the  record  shows  that  the  claimant  has  married  and 

that  she  has  signed  with  her  married  name;  and  (4) 
Where  the  receipt  is  signed  by  an  agent  of  the 
addressee  and  there  is  written  evidence  of  the 

agent's  authority  to  sign  for  the  addressee. 

In  contest  proceedings  initiated  under  Circular  No.   460 
and  the  Rules  of  Practice  in  effect  in  the  early 
thirties,   a  post  office  return  receipt  for  letters 
bearing  notices  of  contest  is  not  sufficient  proof  of 
service  if  it  bears  a  signature  clearly  different  and 
inconsistent  with  the  name  of  the  claimant  and  there 

is  no  evidence  showing  that  the  party  signing  the 
receipt  had  written  authority  to  sign  for  the  claimant. 

Service  of  notice  of  contest  by  registered  mail  is  a  form 
of  notice  reasonably  calculated  to  give  a  party 
knowledge  of  administrative  proceedings  and  an  op- 

portunity to  be  heard  and,   consequently,   where 
authorized  by  statute  and  the  rules  of  an  administra- 

tive agency,   it  satisfies  the  requirements  of  due 
process. 

Unless  it  is  affirmatively  shown  to  the  contrary  by  the 
mining  claimant,    the  presumption  of  identity  between 
the  claimant  and  the  recipient  of  a  notice  of  contest 
in  adverse  proceedings  before  the  Department  is  not 
overcome  by  minor  discrepancies  in  the  use  of 
given  names  or  initials  of  the  parties  in  the  notice 
of  contest  and  the  post  office  return  receipt. 

Union  Oil  Company  of  California  et  al.  , 
A-29560  (Supp. )  (July  30,    1965)      72  I.  D.   313 

Service.  £n_Advo_rse_?arty — Continued 

The  dismissal  of  an  appeal  to  the  Director,    Bureau  of 
Land  Management,    from  a  decision  of  a  hearing 
examiner,    is  proper  where  the  appellant  failed  to 
serve  the  adverse  party  named  in  the  examiner's 
decision,    an  attorney  for  the  Office  of  the  General 
Counsel,    Department  of  Agriculture,    oi>t  instead 
sent  appeal  documents  to  the  "Boise  National 
Forest,  "  which  was  not  named  as  an  adverse  party 
in  the  examiner's  decision,    since  service  on  one 
Governmental  office  cannot  be  deemed  service  on 
another  office  which  is  expressly  named  as  the  ad- 

verse party. 

United  States  v.   Jess  A.   Thorn,   A-30459  (Nov.    17, 

1965)  
"" 

In  contest  proceedings  initiated  under  Circular  No.   460 
and  the  Rules  of  Practice  in  effect  in  the  early 
thirties,   a  post  office  return  receipt  for  letters 
bearing  notices  of  contest  is  not  sufficient  proof  of 
service  if  it  bears  a  signature  clearly  different  and 
inconsistent  with  the  name  of  the  claimant  and  there 
is  no  evidence  showing  that  the  party  signing  the 
receipt  had  written  authority  to  sign  for  the  claimant 
and,   consequently,   an  earlier  opinion  was  incorrect 
as  to  certain  claimants  where  there  was  no  evidence 
of  such  written  authority. 

Union  Oil  Company  of  California  et  al.  , 
A-29560  (Supp.   B)  (Dec.    13,    1965) 

An  appeal  to  the  Director,    Bureau  of  Land  Man- 

agement,' is  properly  dismissed  when  the 
appellant  fails  to  serve  a  copy  of  his  statement 
of  reasons  on  the  adverse  party. 

An  appeal  to  the  Director,    Bureau  of  Land  Management, 
is  properly  dismissed  when  the  appellant  fails  to 
serve  a  copy  of  his  notice  of  appeal  on  the  adverse 
party  named  in  the  decision  appealed  from. 

Vernon  T.  Crouse,  A-30531  (Oct.  28,    1965) 

Daniel  Salazer,   A-30551   (Nov.   29,    1965) 

An  appeal  to  the  Director,    Bureau  of  Land  Management, 
is  properly  dismissed  when  the  appellant  fails  to 
serve  the  adverse  party  named  in  the  decision  being 
appealed  with  a  copy  of  the  statement  of  reasons  to 

support  the  appeal  as   required  by  the  Department's 
rules  of  practice,    and  the   rules  will  not  be  waived  in 

the  exercise  of  the  Secretary's  supervisory  authority 
where  failure  to  comply  with  the  rules  is  wholly  the 
fault  of  the  appellant. 

United  States illy   Lee  Routh  et  al.  ,    A-30457 

Charles  M.   and  Betty  Swanson,   A-30598 

(Apr.  27.   1966) 

An  appeal  to  the  Secretary  will  be  dismissed 
when  the  appellant  fails  to  serve  a  copy  of 
his  notice  of  appeal  on  the  adverse  party. 

Arlo  L.   Wells,  A-30538     (Apr.    28.   1966) 

An  appeal  to  the  Director,   Bureau  of  Land  Manage- 
ment,   is  properly  dismissed  when  tne  appellant 

fails  to  file  a  statement  of  reasons  in  support  of 
the  appeal  and  fails  to  serve  a  copy  of  his  notice 
of  appeal  on  the  adverse  party. 

United  States  v.   Gilbert  L.    Youngblood,    A-30625 
(June  17,    1966) 

(Nov.    17,    1965) 



908 

RULES  OF  PRACTICE— -Continued 

APPEALS  —Continued 

Service.  on_Adyerse_Par£y 
— Continued 

An  appeal  to  the  Secretary  of  the  Interior  will  be 
dismissed  when  the  appellant  fails  to  serve  a 
copy  of  the  statement  of  reasons  for  her  appeal 
on  the  adverse  party  named  in  the  decision 

appealed  from  in  accordance  with  the  Depart- 
ment's rules  of  practice. 

Jennie  K.   Irwin,  A-30577  (September  12,    1966) 

An  appeal  to  the  Director,  Bureau  of  Land 
Management,  is  properly  dismissed  for 
failure  of  the  appellant  to  file  a  statement  of 
reasons  in  support  of  his  appeal  and  to  prove 
that  he  served  timely  a  copy  of  his  notice  of 
appeal  on  the  adverse  party. 

Gunnar  Navjord,  A-30664      (Sept.   26,   1966) 

Where  there  is  probative,   although  not  conclusive, 
evidence  that  an  appellant  mailed  a  copy  of  his 
notice  of  appeal  to  an  adverse  party  but  the 
mail  was  lost  in  the  post  office,    the  appeal 
should  not  be  summarily  dismissed  for  failure 
to  serve  the  adverse  party. 

United  States  v.    Theodore  R.    Jenkins,    A-30661 
(Dec.   13,   1966) 

The  dismissal  of  an  appeal  to  the  Director  of  the 

Bureau  of  Land  Management  will  be  reversed  ' 
when  it  is  based  on  the  failure  of  the  appellant 
to  serve  a  copy  of  his  notice  of  appeal  and  state- 

ment of  reasons  on  the  adverse  party  where  the 
appellant  states  that  service  was  made  by  ordi- 

nary mail  and  the  adverse  party  denies  only 

that  it  was  made  by  personal  service  or  by  reg- 
istered or  certified  mail,   return  receipt  re- 

quested. 
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An  appeal  to  the  Director,    Bureau  of  Land  Man- 
agement,   is  properly  dismissed  where  the 

appellant  did  not  serve  a  copy  of  his  notice  of 
appeal  on  the  adverse  party. 

United  States  v.    Robert  G.   Stumbo,    A-30702 
(Mar.   6,    1967) 

Where  the  dismissal  of  an  appeal  to  the  Director, 
Bureau  of  Land  Management,    is  affirmed  on 

the  ground  that  the  appellant  had  failed  to  serve 
copies  of  his  notice  of  appeal  and  statement 
of  reasons  on  the  adverse  party  and  the  appel- 

lant subsequently  furnished  satisfactory  proof 

that  he  had  properly  and  timely  served  the  ad- 
verse party,   the  dismissal  of  the  appeal  will 

be  reversed  and  the  case  remanded  to  the 

Director,    Bureau  of  Land  Management,   for 
consideration  on  the  merits. 

Larry  W.   Clark,   A-30757  (Supp. )  (Mar.    13,    1967) 

An  appeal  to  the  Director,  Bureau  of  Land  Manage- 
ment, is  properly  dismissed  where  the  appellant 

did  not  serve  a  copy  of  his  notice  of  appeal  and 
statement  of  reasons  on  the  adverse  party  with- 

in the  time  fixed  by  the  regulations  on  appeals. 

United  States  v.   Ida  McCIarty  Johnson,  Administra- 
trix, A-30771  (Mar.   20,    1967) 

The  dismissal  of  an  appeal  to  the  Director,  Bureau 
of  Land  Management,  for  failure  of  the  appellant 
to  serve  the  adverse  party  will  be  set  aside  where 
only  the  former  address  of  the  adverse  party  was 
given  in  the  decision  appealed  from  the  appellant 
asserts  that  the  appeal  papers  were  sent  by  ordi- 

nary mail  to  the  address  given,  and  the  adverse 
party  states  only  that  he  did  not  receive  the  pa- 

pers at  his  correct  new  address. 

Paul  R.   Rudolph,  William  D.    Peters, 
A-30662  (Feb.   3,   1967) 

An  appeal  to  the  Director,   Bureau  of  Land  Man- 
agement,  is  properly  dismissed  where  the 

appellant  did  not  serve  a  copy  of  his  notice  of 
appeal  and  of  his  statement  of  reasons  on  the 
adverse  party. 

Larry  W.  Clark,    A-30757  (Feb.    14.    1967) 

United  States  v.   Oscar  W.   Weiss  et  al.  .   A-30809 
(Sept.    14.    1967) 

Lavella  I.    McLinn,   A-30913  (Dec.    22,    1967) 

Uni'«»d  Statea  v.   Ida  McCIarty  Johnson  Admini«tr«. 

trix,  A-30771  (Supp.  )  (Apr.    18,    1967) 

In  the  absence  of  satisfactory  proof  showing  that 

a  copy  of  a  notice  of  appeal,    containing  a  state- 
ment of  reasons,   was  timely  served  upon  the 

adverse  party  named  in  a  decision  of  the 
Director,   Bureau  of  Land  Management,   an 
appeal  to  the  Secretary  of  the  Interior  will  be 
dismissed. 

Rose  L.    Miller  and  Melba  J.   Wallace,  A- 30693 
(May  11,    1967) 
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In  the  absence  of  satisfactory  proof  showing  that 

a  copy  of  a  notice  of  appeal,   containing  a  state- 
ment of  reasons,   was  timely  served  upon  the 

adverse  parties  named  in  a  decision  of  the 
Director,   Bureau  of  Land  Management,   an 
appeal  to  the  Secretary  of  the  Interior  will  be 
dismissed. 

Phillip  Joseph,  A-30650  (May  16,    1967) 

An  appellant  who  chooses  to  serve  appeal  docu- 
ments on  an  adverse  party  by  ordinary  mail 

rather  than  in  the  manner  prescribed  by 
Departmental  regulations  ha3  the  burden  of 
proof  to  show  that  service  upon  the  adverse 
party  was  timely  made;  therefore,   where  the 
adverse  party  swears  that  the  first  appeal 
document  he  received  was  a  copy  of  the  state- 

ment of  reasons  to  the  Director,   Bureau  of 
Land  Management,   and  the  appellant  has 
Bworn  that  this  copy  was  mailed  at  a  time 
later  than  that  allowed  for  the  serving  of  the 
notice  of  appeal  upon  the  adverse  party,   the 

summary  dismissal  of  the  appellant's  appeal 
to  the  Director  will  be  upheld  for  the  reason 
that  the  notice  of  appeal  was  not  timely  served 
upon  the  adverse  party,    even  though  the  appel- 

lant swears  that  the  notice  of  appeal  was  mailed 
to  the  adverse  party  within  the  time  required. 

Esther  Bosworth  and  W~.  E.   James,  A-30703 
(May  31,    1967) 

An  appeal  to  the  Director,   Bureau  of  Land  Man- 
agement,  is  properly  dismissed  where  the 

appellant  did  not  serve  a  copy  of  his  statement 
of  reasons  on  the  adverse  party. 

United  States  v.    Hod  Corporation,  A- 3082 6 
(July  24.   1967) 

accordance  with  the  Department's  rules  of 

practice. 
William  E.   Block,  Jr.  ,   Frederick  L.   Smith, 
A-30753  (Aug.    14.    1967) 

Where  an  adverse  party  shows  that  he  received 
copies  of  a  notice  of  appeal  and  statement  of 
reasons  mailed  by  ordinary  mail  by  an  appel- 

lant appealing  to  the  Director,   Bureau  of  Land 
Management,  and  he  states  that  he  cannot 
swear  as  to  when  he  received  the  documents 
and  that  he  cannot  swear  that  he  did  not  receive 
them  within  the  time  required,  and  there  is 
proof  consisting  of  affidavits  of  the  appellant 
and  others  that  the  documents  were  mailed  to 

the  adverse  party  on  a  date  which,  in  the  nor- 
mal course  of  the  mails,  would  have  enabled 

the  adverse  party  to  receive  them  within  the 
time  required,   the  documents  will  be  consider- 

ed as  having  been  timely  served. 

Esther  Bosworth,   W.   E.  James.  A-30703  (Supp.  ) 
(Aug.    15,    1967) 

An  appeal  to  the  Secretary  of  the  Interior  from 
a  Bureau  of  Land  Management  decision  must 
be  summarily  dismissed  where  no  statement 

of  reasons  by  the  appellant  has  been  filed  with- 
in the  time  required  and  the  appellant  does  not 

ratify  a  statement  of  reasons  and  notice  of 
appeal  purportedly  filed  by  an  attorney  in  her 
behalf,  as  well  as  in  behalf  of  an  Indian  tribe, 
within  the  time  required,  but  actually  filed 

without  her  authorization,  and  there  is  no  sat- 
isfactory proof  that  service  of  that  document 

or  any  other  appeal  document  was  timely  made 

upon  the  adverse  parties  named  in  the  Bureau's decision. 

Martha  Denny  Byt A-30678  (Sept.    20.    1967) 

An  appeal  from  a  decision  granting  approval  to  the 
will  of  a  deceased  Osage  Indian  will  be  dis- 

missed where  the  appellants  failed  to  serve 
notice  upon  the  adverse  party  at  the  same  time 
they  filed  with  the  superintendent  their  notice 
of  intention  to  appeal 

Estate  of  Ellen  Fitzpatrick,  IA-T-5  (July  28. 1967) 

Art  appeal  to  the  Director.  Bureau  of  Land  Man- 
agement,  is  properly  dismissed  where  the 

appellant  did  not  serve  a  copy  of  his  combined 
notice  of  appeal  and  statement  of  reasons  on 
the  adverse  party. 

Grady  P.   Davenport.  A-30879  (Oct.   20.    1967) 

An  appeal  to  the  Secretary  of  the  Interior  will  be 
dismissed  when  the  appellant  fails  to  serve  a 

copy  of  the  statement  of  reasons  on  the  adverse 
party  named  in  the  decision  appealed  from  in 

An  appeal  to  the  Secretary  of  the  Interior  will  be 
dismissed  when  the  appellant  fails  to  serve 
a  copy  of  his  notice  of  appeal  and  statement 
of  reasons  on  the  adverse  party. 

Loy  W.   Sockman.  A-30811  (Nov.   21.    1967) 
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An  appeal  to  the  Director,  Bureau  of  Land  Manage- 
ment,  is  properly  dismissed  where  the  appel- 

lant fails  to  serve  a  copy  of  his  notice  of 

appeal  upon  the  adverse  party;  he  cannot  be  ex- 
cused merely  because  he  had  a  short  stay  in  the 

country  since  he  had  the  obligation  of  appointing 
someone  to  act  for  him  if  he  could  not  handle 

the  appeal  personally. 

United  States  v.   Jerry  Jensen,  A-30956 
(Apr.    22,    1968) 

An  appeal  to  the  Secretary  of  the  Interior  will  be 
dismissed  where  the  appellants  did  not  serve 
a  copy  of  their  notice  of  appeal  on  the  adverse 
party  within  the  time  fixed  by  the  regulations 
on  appeals. 

United  States  v.    John  C.    Looney  et  al.  ,   A-31009 
(July  23,    1968) 

An  appeal  to  the  Director,  Bureau  of  Land  Management,  is 
properly  dismissed  where  the  appellants  did  not  serve  a 
copy  of  their  appeal  on  the  adverse  party. 

Skamania  Cinders.   Inc.,   A-31092  (Jan.    8,    1969) 

Where  there  is  no  proof  that  the  adverse  party 
named  in  a  decision  by  the  Bureau  of  Land 
Management  was  served  with  a  copy  of  the 
notice  of  appeal  and  statement  of  reasons  with- 

in the  time  required  by  the  regulations,  the 
appeal  to  the  Secretary  from  such  decision  will 
be  summarily  dismissed. 

Duncan  Miller,  A-31027  (Aug.    13.   1969) 

An  appeal  is  subject  to  dismissal  for  failure  to 
comply  with  the  requirements  of  the  regulation 
governing  appeals  in  Indian  Probate  cases, 
25  CFR  sec.    15.  19,   such  as  those  regarding 
timely  filing  and  furnishing  copies  of  the  notice 
of  appeal  to  all  parties  who  would  share  in  the 
estate  under  the  decision  of  the  Examiner  of 
Inheritance. 

Estate  of  Ralyen  or  Rabyea  Voorhees,  IA-L-2 
(Aug.    19,   19G9) 

An  appeal  to  the  Secretary  of  the  Interior  will  be 
dismissed  where  the  appellant  furnishes  no 
proof  of  service  of  his  appeal  upon  the  adverse 
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party  and  furnishes  no  reasons  for  his  appeal 
other  than  to  say,   without  amplification,  that 
the  appeal  is  taken  on  the  law  and  the  facts  and 
that  the  decision  appealed  from  is  not  sup- 

ported by  the  evidence. 

United  States  v.   Harold  J.   Geddis  .   A-31151 

(Aug.    19.    1969) 

While  it  is  not  mandatory  that  an  appeal  to  the  Dircc 

tor  of  the  Bureau  of  Land  Management  be  sum- 
marily dismissed  on  the  ground  that  the  appellants 

did  not  serve  either  the  notice  of  appeal  or  state* 
ment  of  reasons  for  appeal  on  the  adverse  party 

and  file  proof  of  service,   the  appeal  may  be  sum- 
marily dismissed  if  the  Board  of  Land  Appeals  in 

the  exercise  of  its  discretion  determines  that  the 
circumstances  warrant  dismissal. 

United  States  v.    Lee  H.   Rice  and  Goldie  E. 

2   IBLA  124      (Apr.    6,    1971)  "        ~ 

Rice, 

A  formal  motion   for  summary  dismissal  m»v  he 
granted  where   the  appellant   failed  to  serve 
the  adverse  party  with  a  conv  of  the 
statement   of  reasons   for  anneal  within  the 
time  prescribed  by  regulation,   notwith- 

standing that   tardy  service  was  attempted 
after  the  filing  of  the  motion. 

United  States   v.    Cornelius   n,   Sullivan 

(aka   Corney   Sullivan) ~and   JoMe  t..    Sullivan. 5   IBLA  275    (Apr.    3,    1972) 

The  Bureau  of  Land  Management  must  name  the 
Forest  Service,  United  States  Department 
of  Agriculture,  as  an  adverse  party  in  all 
decisions  which  pertain  to  contests  of  mining 
claims  In  the  national  forests. 

Roy  Jones,  10  IBLA  112  (Mar.  9,  1973) 

Under  43  CFR  A. 402  an  appeal  Is  subject  to  summary 
dismissal  by  the  Board  of  Land  Appeals  when  notice 

of  appeal  or  statement  of  reasons  is  not  served  on 
adverse  parties  within  the  time  prescribed. 

Daniel  Martinis.  13  IBLA  58  (Sept.  13,  1973) 

Where  an  appellant  serves  appellee,  rather  than 

appellee's  counsel  of  record,  with  the  notice 
of  appeal  and  statement  of  reasons,  and  It 

appears  that  appellee's  response  to  those 
documents  reflects  a  full  understanding  of 
the  crucial  Issues  involved,  summary  dismissal 
of  the  appeal  under  43  CFR  4.402  need  not  be 
Invoked,  and  will  not  be  Invoked  in  appropriate 
situations. 

Brown  Land  Company.  Appellant,  The  CI evelnnd- 
Cllffs  Iron  Comr'.iny ,  \ppe 

(Oct.  Y9,  19?«) 
lee,  17  IBLA  368 

81  1.0.  619 
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Where  regulations  (25  CFR  15.  19)  provide  an  appeal 
to  the  Secretary  of  the  Interior  only  when  a  party 
has  been  aggrieved  by  a  decision  of  the  Examiner 
of  Inheritance  on  a  petition  for  rehearing  or  a 
petition  for  reopening,    a  party  who  fails  to  petition 
the  Examiner  for  such  relief  has  no  standing  to 
appeal  to  the  Secretary. 

Jason  Betzinez,    1A-1302  (Feb.    3,    1965) 

When  an  appeal  to  the  Director  is  dismissed  for 
failure  to  file  a  timely  statement  of  reasons, 
and  that  decision  is  not  appealed,    the  party  has 
no  standing  to  revivify  subsequently  in  an  appeal 
on  another  matter  to  the  Secretary  the  sub- 

stantive issue  involved  in  the  other  case  and  the 
decisions  below  are  final. 

Harold  N.   Aldrich,   A-30469  (Feb.   28,    1966) 73  I.  D.  70 

One  who  is  not  adversely  affected  directly  by  the 
decision  of  the  Hearing  Examiner  is  not  an 

"aggrieved  person"  within  the  meaning  of 
25  CFR  19.  15(a)  and  has  no  standing  to  appeal. 

Estate  of  Joseph  Eagle  (Flying  Eagle)  or  Two  Owls, 
IA-1271     (Apr.    18,    1966) 

The  Board  in  its  discretion  will  decline  to  inter- 
plead as  a  third  party  to  an  appeal  a  non- 

Federal  entity  that  was  signatory  to  a  supple- 
mental award  to  the  prime  contractor  for  the 

limited  purpose  of  payment  for  the  additional 
work  awarded  by  the  Government  and  the  right 
to  deduct  liquidated  damages  for  delay,   in  the 
absence  of  express  agreement  conferring  upon 
such  entity  the  right  to  participate  in  an  appeal 
as  a  party  thereto,   under  the  standard  form  of 
Disputes  clause. 

Appeal  of  MacDonald  Construction  Company, 
IBCA-572-5-66  (Mar.    17,    1967) 

RULES  OF  PRACTICE— Continued 
APPEALS  —Continued 

Stand ing_to  Ap£eal  — Continued 

The  death  of  an  offeree  prior  to  the  acceptance  of 
an  offer  terminates  the  offer,  and  representa- 

tives of  the  decedent  cannot  accept  the  offer 

on  behalf  of  the  deceased  offeree's  estate;  there- 
fore, the  heirs  of  a  prospective  small  tract 

lease  applicant,  who  died  prior  to  receipt  of 
an  offer  of  a  land  office  to  consider  a  lease 

application  upon  his  meeting  specified  condi- 
tions, have  no  right  to  act  upon  the  offer  them- 
selves and,  hence,  no  standing  to  appeal  from 

the  decision  of  the  land  office  setting  forth  the 
terms  upon  which  the  issuance  of  a  lease  to  the 
decedent  would  be  considered. 

Heirs  of  Christian  E.   Wicks,  A-30895 
(Apr.   25,    1968) 

One  who  is  not  adversely  affected  directly  by  the 
decision  of  the  Examiner  of  Inheritance  is  not 

*n  "aggrieved  person"  within  the  meaning  of 
25  CFR  19.  15  (a)  and  has  no  standing  to  appeal. 

Estate  of  Albert  Thomas  Moore,  IA-P-13 
(Jan.    17.   1969) 

An    order  by  a  hearing  examiner  denying  a  motion 
to  dismiss  for  lack  of  jurisdiction  a  contest 
proceeding  brought  by  the  Government  against 
a  mining  claim  is  an  interlocutory  order  which 
is  not  appealable  prior  to  the  rendering  of  a 

decision  by  the  hearing  examiner  on  the  merits 
of  the  contest,    and  an  appeal  from  such  an  order 
is  properly  dismissed  as  premature. 

United  States  v.   The  Dredge  Corporation 
A- 30846    (Feb.    12,   1969)    76  I.  D.   23 

A  ruling  by  a  hearing  examiner  denying  a  motion  to 
dismiss  some  of  the  charges  brought  against  a 
homestead  entry  on  the  ground  that  they  relate  to 
matters  shown  by  the  records  of  the  Bureau  of 
Land  Management  is  an  interlocutory  order  which 
is  not  appealable  prior  to  the  rendering  of  a 
decision  by  the  hearing  examiner  on  the  merits  of 
the  contest. 

A  ruling  of  a  land  office  manager  referring  mo- 
tions to  dismiss  contest  complaints  to  a  hearing 

examiner  for  consideration  is  interlocutory  in 
nature  and  an  appeal  from  such  a  ruling  will 
be  dismissed  as  premature. 

Golden Grigg  et  al.  ,  A-30908  (Apr.    1,    1968) 

Paul  Unruh  v.   Wesley  Laverne  Edwards, 

(Apr.   9,    1970)  
" 

An  interlocutory  decision  rendered  prior 
to  the  proculgation  of   the   current 
rules   of   practice  was   not  subject   to 

appeal,   and  a  purported  appeal   there- 
from is  dismissed   as  premature. 
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Although  the  current  regulation,  43  CFR  4.28 

(36  F.  R.  7189),  permits  Interlocutory  appeals 
In  certain  limited  circumstances,  the  Board 

of  Land  Appeals  will  not  grant  permission 
thereunder  for  the  filing  of  such  an  appeal 
unless  It  appears  that  disposition  of  such 
appeal  may  materially  advance  the  final 
decision. 

United  States  v.  Merle  I.  Zwelfel  et  ai.. 
3  IBLA  1  (July  2,  1971) 

An  Interlocutory  decision  rendered  prior  to 
the  promulgation  of  the  current  rules  of 
practice,  adopted  April  15,  1971,  is  not 
subject  to  appeal,  and  a  purported  appeal 
therefrom  is  dismissed  as  premature. 

Although  the  current  regulation,  43  CFR 

4.28  (36  F.  R.  7189)  permits  interlocutory 
appeals  In  certain  limited  circumstances, 
the  Board  of  Land  Appeals  will  not  grant 
permission  thereunder  for  the  filing  of 
•uch  an  appeal  unless  it  appears  that  dis- 

position of  such  appeal  may  materially 
•dvance  the  final  decision.  Xhe  Board  of 
Land  Appeals  will  rule  in  such  an  inter- 

locutory appeal  only  on  the  issues 
appropriate  to  materially  advance  the 

case,  e.g.,  contestee's  objection  to  the 
place  of  the  hearing  to  be  held. 

Dnited  States  v.  Jack  Gardener.  3  IBLA  48 
(July  30,  1971) 

One  who  is  notified  by  decision  that  his  oil 
«nd  gas  lease  offers  are  subject  to  rejec- 

tion when  and  if  the  subject  lands  are 
leased  to  another  whose  conflicting  offers 
have  been  conditionally  approved,  has 
standing  to  appeal  as  a  party  adversely 
affected,  and  such  a  party  need  not  wait 
until  the  leases  are  actually  issued  before 
the  right  to  appeal  arises. 

Janes  W.  McDade.  3  IBLA  226  (Sept.  10,  1971) 

RULES  OF  PRACTICE— Continued 

APPEALS  — Continued 

Standing_to  Appeal  — Continued 
unless  permission  to  appeal  is  first  ob- 

tained from  the  Board  of  Land  Appeals 
upon  a  showing  that  an  immediate  appeal 
may  materially  advance  the  final  decision. 

Anna  A.  Madros, 7  IBLA  323  (Sept.  26,  1972) 
79  I.D.  606 

An  operator,  holding  under  an  approved  as- 
signment of  operating  rights,  may  appeal 

from  a  decision  that  an  oil  and  gas  lease 

expired  by  operation  of  law  even  though 
the  operator  was  not  listed  as  a  party  in 
the  decision  appealed  from. 

Kirkpatrick  Oil  &  Gas  Company ,  Beard  Oil 
Company.  John  M.  Beard.  Bruce  Anderson, 
8  IBLA  108  (Nov.  13.  1972) 

An    interlocutory   decision  is   not    appealable 
to   the   Board   of   Land  Appeals.      A  decision 

by   a  State  Office  denying   appellant's 
request   for  an  extension  of   time   to   cor- 

rect   a  situation  which   placed   appellant   in 
apparent   violation   of   a   reversionary    clause 
in   its   patent    issued  under   the  Recreation 
and   Public   Purposes   Act,   but    rendering  no 
final    determination   on   the   status    of   the 
land,    is    an   interlocutory   decision. 

Inc. ,  10  IBLA  169 Solid  Rock  Ministries, 
(Mar.  27,  1973) 

A  commune,  whose  members  assertedly  own  land 
adjacent  to  federal  land,  has  standing  to 

appeal  from  a  decision  dismissing  its  pro- 
test against  a  proposed  timber  sale  on  the federal  land. 

Crooks  Creek  Commune.  10  IBLA  243  (Apr.  9,  1973) 

The  Navajo  Tribe  of  Indians  has  standing  within 
the  Department  of  the  Interior  to  contest  or 

protest  against  the  issuance  of  a  confirmatory 
patent  to  the  State  of  Utah  for  school  sections 

within  the  exterior  boundary  of  the  reservation 
for  the  Tribe. 

A  transferee  of  a  mining  claim  declared  void 
ab  initio  by  a  decision  of  the  Bureau  of 

Land  Management  has  standing  to  appear  be- 
fore the  Board  of  Land  Appeals  in  an  ap- 
peal proceeding  from  that  decision. 

Foster  Mining  and  Engineering  Company.  7  IBLA  299 
(Sept.  22,  1972)  79  I-D.  599 

Appeals  from  Bureau  of  Land  Management  deci- 
sions, which  are  not  dispositive  of  the 

ultimate  issues,  will  not  be  considered. 

They  are  properly  dismissed  as  premature 

Navajo  Tribe  of  Indians  v.  State  of  Utah.  12  IBLA  1 

(June  29,  1973)  80  I.D.  441 

Where  a  petition  for  the  revocation  of  a  power  site 
classification  of  certain  land  is  denied,  pursuant 

to  the  provisions  of  Part  1  of'  a  Memorandum  of  Under- 
standing Between  the  Federal  Power  Commission  and 

the  Department  of  the  Interior,  on  the  ground  that 
classification  of  the  land  for  disposal  under  the 
Public  Sale  Law  would  be  inconsistent  with  proper 

land  use,  the  petitioner  has  no  right  of  appeal  to 

the  Board  of  Land  Appeals,  from  the  adverse  action. 
The  petition  under  the  Departmental  regulations  is 

a  petition-application  for  classification,  which  is 
subject  only  to  the  exercise  of  supervisory  author- 

ity by  the  Secretary  of  the  Interior. 

Vernon  J.  Johnson,  Inc. ,  14  IBLA  59  (Dec.  5,  1973) 
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RULES  OF  PRACTICE— Continued 

APPEALS  —Continued 

Statement  of  Reasons — Continued 

An  appeal  to  the  Secretary  will  be  dismissed  when  the 
appellant  fail6  to  file  a  statement  of  reasons  in 
support  of  the  appeal. 

Robert  K.    Burroughs,    A-30398  (Mar.    24,    1965) 

Peter  J.    Perry,    A-30494  (Sept.    10,    1965) 

United  States  v.    W.   H.    Whetnall,    A-30489 
(Sept.    10,    1965) 

Funnon  Shimmin  and  Belmont  Richards, 

A-30533-a  (Oct.   4,    1965) 

Ralph  Johnson  Lumber  Company,   A-30590 
(May  4,    1966) 

An  appeal  to  the  Secretary  will  be  dismissed  when  the 
appellant  fails  to  file  any  statement  of  reasons 
for  the  appeal. 

M_a2LyJ^PJy]?uIn'.  A-30502  (Sept.    10,    1965) 

Arthur  Douglas  Grove r,   A-30521   (Oct.    28,    1965) 

An  appeal  to  the  Secretary  will  be  dismissed  whei 
no  statement  of  reasons  is  filed  in  support  of 
the  appeal. 

McLeod  Ranch,   A-30556  (Feb.   4,    1966) 

George  S.   and  Lena  E.    Harrah,    A-30571 
(Feb.    14,    1966) 

An  appeal  to  the  Director,  Bureau  of  Land  Management, 
is  properly  dismissed  when  the  appellants  file  their 
statement  of  reasons  after  the  time  allowed  for  such 
filing. 

United  States  v.    Nelson  E.    Divine  and  Raymond  E. 
Bryant,    A-30435  (Apr.    28,    1965) 

An  appeal  to  the  Director,    Bureau  of  Land  Management, 
is  properly  dismissed  when  the  appellant  does  not 
file  a  statement  of  reasons  in  support  of  his  appeal 
and  does  not  serve  a  copy  of  his  notice  of  appeal  on 
the  adverse  party. 

Gerald  C.    Burke,    A-30442  (Apr.    28,    1965) 

An  individual  appealing  from  a  decision  of  a  land  office 

is  required  to  assume  the  burden  of  pointing  out 

clearly  the  precise  grounds  upon  which  reversal  is 

sought,    and  an  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  is  properly  dismissed  when  the 

appellant  states  only  that  he  disagrees  with  the  de- 
termination of  the  land  office  but  fails  to  allege  facts 

or  to  present  evidence  in  support  of  his  allegation  of 
error. 

Maria  Fischer,    A-30314  (June  7,    1965) 

An  appeal  to  the  Director,    Bureau  of  Land  Mwagement, 
is  properly  dismissed  when  the  statement  of  reasons 
in  support  of  the  appeal  is  filed  8  weeks  after  the 

time  in  which  it  was  required  to' be  filed. 

La  Von  Lewis  Griffiths,    A-30485  (June  29,    1965) 

An  appeal  to  the  Director,    Bureau  of  Land  Manage- 
ment,   is  properly  dismissed  when  the  statement 

of  reasons,    although  filed  within  30  days  after 
filing  of  the  notice  of  appeal,    is  filed  in  the 
district  and  land  office  and  is  not  transmitted  to 

the  Director's  office  until  after  the  expiration 
of  the  30-day  period,    and  dismissal  is  required 
even  if  the  appellant  may  have  been  erroneously 
informed  that  the  statement  should  be  filed  in  the 
district  and  land  office. 

Omar  Stratman,   A-30565  (Feb.    23,    1966) 

An  appeal  to  the  Secretary  will  be  dismissed 
when  the  appellant  fails  to  file  a  statement  of 
reasons  in  support  of  the  appeal. 

S.   E.   Dennis  et  al.  ,   A-30574  (Feb.   28,    1966) 

Bertha  L.    Barnes,   A-30688  (Sept.    27,    1966) 

State  of  Alaska,  A-30695  (Sept.   28,   1966) 

An  appeal  to  the  Secretary  will  be  dismissed  when 
no  statement  of  reasons  for  the  appeal  is filed. 

Continental  Oil  Company,    A-30583  (Mar.    22,  1966) 

An  appeal  to  the  Secretary  will  be  dismissed 
when  the  appellant  fails  to  file  any  statement 
of  reasons  in  support  of  the  appeal  within 
eilher  the  initial  30-day  period  or  a  30-day 
extension  granted  him. 

G.   W.  Allen,  A-30545  (June  6,    1966) 
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RULES  OF  PRACTICE— Continued 

APPEALS  —Continued 

Statement  of  Reasons  —Continued 

An  appeal  to  the  Director,    Bureau  of  Land  Manage- 
ment is  properly  dismissed  wnen  the  appellant 

fails  to  file  a  statement  of  reasons  in  support  of 
the  appeal  and  fails  to  serve  a  copy  of  his  notice 
of  appeal  on  the  adverse  party. 

United  States  v.   Gilbert  L.    Youngblood,   A-30625 
(June  17,    1966) 

The  dismissal  of  an  appeal  to  the  Director,   Bureau 
of  Land  Management,   on  the  ground  that  the 
statement  of  reasons  in  support  of  the  appeal 
was  transmitted  late  will  be  reversed  where  in 

a  transmittal  of  the  notice  of  appeal  and  in  an 
earlier  letter  giving  notice  of  intention  to  appeal 
the  appellant  had  stated  her  basic  objection  to 

the  decision  appealed  from. 

Dorothy  L.    Benton,   A- 30631    (July  27,   1966) 

An  appeal  to  the  Secretary  will  be  dismissed  when 
the  appellant  fails  to  file  any  statement  of 
reasons  in  support  of  the  appeal. 

Belco  Petroleum  Corporation,   Charles  Getzler, 
A-30638  (July  27,    1966) 

An  appeal  to  the  Director,   Bureau  of  Land 
Management,  is  properly  dismissed  for 
failure  of  the  appellant  to  file  a  statement  of 
reasons  in  support  of  nis  appeal  and  to  prove 
that  he  served  timely  a  copy  of  his  notice  of 
appeal  on  the  adverse  party. 

Gunnar  Navjord,  A-30664  (Sept.    26,    1966) 

An  appeal  to  the  Secretary  will  be  dismissed 
when  the  appellant  fails  to  file  a  statement  of 
reasons  within  an  extension  of  time  allowed 
for  that  purpose. 

Arthur  E.    Meinhart,   Irwin  Rubenstein, 
A-30658  (Sept.    27,    1966) 

An  appeal  to  the  Secretary  will  be  dismissed  when 
the  appellant  fails  to  file  a  statement  of  reasons 
within  the  time  allowed  for  such  filing,  as 
extended. 

An  appeal  to  the  Secretary  will  be  dismissed 
when  the  appellant  fails  to  file  a  statement 
of  reasons  in  support. 

American  Hydrocarbon  Company ,  A-30680 
(Sept.   28,   1966) 

An  appeal  to  the  Director,  Bureau  of  Land  Man- 
agement, is  properly  dismissed  where  the 

appellant  did  not  transmit  the  statement  of 
reasons  in  support  of  the  appeal  until  the  31st 
day  after  the  notice  of  appeal  was  filed. 

The  only  possible  situation  which  the  Department 
has  recognized  as  not  requiring  an  appeal  to 

be  dismissed  because  of  late  filing  of  a  state- 
ment of  reasons  is  one  where  the  delay  in 

transmitting  the  statement  is  due  to  causes 
wholly  beyond  the  control  of  the  appellant. 

Florence  Emily  Tagala  v.  Amanda  Nellie  Ruth 
Price.  A-30715  (Nov.    10.   1966) 

An  appeal  to  the  Director,   Bureau  of  Land  Man- 
agement,  is  properly  dismissed  where  the 

appellant  did  not  transmit  the  statement  of 
reasons  in  support  of  the  appeal  until  after 
the  expiration  of  the  30 -day  period  following 
the  filing  of  the  notice  of  appeal. 

United  States  v.   Angeline  M.  Stone  and  Willard 
Stone.   A-30728  (Nov.    23,    1966) 

A.   E. 

(Sept. 

Wixom  and  Cor  ia  Allender,  A-30660 
27.   1966) 

United  States  v.   Richard  P.-  Haskins,   A-30737 
(Dec.    19,    1966) 

An  appeal  to  the  Secretary  of  the  Interior  will  be 
dismissed  when  the  appellant  fails  to  file  any 
statement  of  reasons  in  support  of  the  appeal. 

George  H.   Seegmiller,  A-30727  (Dec.   6,    1966) 

Arthur  E.    Meinnart  et  al.  ,  A-30731  (Dec.    9,    1966) 

United  States  v.   Martin  A.    Harmon  et  al.  ,  A-30739 
(Dec.   28,    1966) 

William  J.   Colman,  A-30763  (Mar.   22,    1967) 

United  States  v.   First  National  Bank  of  Fairbanks, 
Trustee,    et  al.  ,    A-30770  (Mar.    29,    1967) 

Arthur  E.   Meinhart,   A-30779  (Apr.   21,    1967) 

William  J.   Colman,   A-30785  (May  29,    1967) 

Malcolm  N.    McKinnon,    A-30800  (June  23,    1967) 

Charles  M.   Dollarhide,   A-30904  (Dec.   20,    1967) 
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Lawrence  L.    Bunker,   A-30979  (June   13,    1968) 

Ralph  W.    Davis  fa  Raymond  V.   Ault,    A -30985 
(June  19,    1968) 

William  Y.   Murphey  et  al.  ,    A-31067  (Dec.  23,  1968) 

J.    Boyd  Walker,   A-31072  (Jan.    14,    1969) 

Hazel  Virginia  Grover  Nestle  et  al.  ,   A-31077, 
A-31079,   A-31091   (Jan.    15,    1969) 

Victor  W.    Garcia,   A-31090  (Jan.    16,    1969) 

R.   Harmon  Drew,    A-31112  (Apr.    21,    1969) 

James  E.    Bruce,    A-31182  (Sept.    3,    1969) 

Kenneth  R.   Howard,    A-31193  (Oct.   28,    1969) 

Thomas  K.   Ahvakana,   A-31214(Dec.    18,    1969) 

United  States  v.    Golden  State  Mining  Company, 
A-31213  (Dec.    18,    1969) 

The  granting  of  an  extension  of  time  in  which  to 
file  a  statement  of  reasons  in  support  of  an 
appeal  to  the  Director,    Bureau  of  Land  Man- 

agement,   is  discretionary  with  the  Director; 
a  refusal  to  grant  a  second  extension  of  time 
and  a  dismissal  of  an  appeal  for  failure  to  file 
a  statement  of  reasons  within  the  time  limit 

prescribed  by  the  Department's  rules  of 
practice  and  an  extension  of  time  will  not  be 
disturbed  where  it  does  not  impinge  on  any 
rights  of  the  appellant  and  will  not  prevent  the 
normal  course  of  administrative  proceedings. 

Irwin  Rubenstein,    A-30674  (Dec. 
1966) 

An  appeal  to  the  Director,  Bureau  of  Land  Manage - 
ment,  will  be  dismissed  wnen  the  appellant  fails 
to  file  any  statement  of  reasons  in  support  of  the 

appeal. 
United  States  v.    Roberta  P.    Beeks  et  al.  , 
A730740  (Dec.    19,    1966) 

An  appeal  to  the  Director,  Bureau  of  Land  Manage- 
ment, is  properly  dismissed  where  the  appel- 

lant, the  United  States,  did  not  transmit  its 
statement  of  reasons  in  support  of  the  appeal 

until  after  the  expiration  of  the  30-day  period 
following  the  filing  of  the  notice  of  appeal. 

United  States  v.  William  E.   Miller  et  al. 
A-30747  (Jan.    13.    1967) 

Allegations  of  error  in  a  notice  of  appeal  couched 
in  generalities  are  not  entitled  to  consideration 
upon  review. 

Estate  of  Katie  Reed,   IA-D-3  (Feb. 
1967) 

RULES  OF  PRACTICE— Continued 

APPEALS  —Continued 

S_ta_tement  £f_Re_asons  —Continued 
An  appeal  to  the  Director,    Bureau  of  Land  Man- 

agement,   is  properly  dismissed  where  the 
appellant  failed  to  file  any  statement  of  reasons 
in  support  of  the  appeal. 

United  States  v.    Robert  G.   Stumbo,    A-30702 
(Mar.   6,    1967) 

An  appeal  to  the  Director  of  the  Bureau  of  Land 
Management  is  properly  dismissed  when  the 
statement  of  reasons  for  appeal  is  filed  more 
than  30  days  after  the  notice  of  appeal  was 
filed,    although  a  request  for  an  extension  of 
time  for  filing  the  statement  of  reasons  may 
have  been  filed  within  the  30  days  with  the 
district  land  office  but  not  received  by  the 
Director  within  the  30 -day  period  or  thereaftei 

Roy  J.   Pray,   A-30683  (Mar.   29,    1967) 

An  appeal  to  the  Secretary  of  the  Interior  from 
a  Bureau  of  Land  Management  decision  must 
be  summarily  dismissed  where  no  statement 

of  reasons  by  the  appellant  has  been  filed  with- 
in the  time  required  and  the  appellant  does  not 

ratify  a  statement  of  reasons  and  notice  of 
appeal  purportedly  filed  by  an  attorney  in  her 
behalf,  as  well  as  in  behalf  of  an  Indian  tribe, 
within  the  time  required,   but  actually  filed 

without  her  authorization,  and  there  is  no  sat- 
isfactory proof  that  service  of  that  document 

or  any  other  appeal  document  was  timely  made 

upon  the  adverse  parties  named  in  the  Bureau's decision. 

Martha  Denny  Byrum.  A-30678  (Sept.   20,    1967) 

Where  the  late  filing  of  a  request  for  an  extension 
of  time  to  file  a  statement  of  reasons  is  not 
shown  to  be  due  to  causes  beyond  the  control 

of  appellant's  counsel,  and  a  statement  of 
reasons  is  not  timely  filed,  the  appeal  is 

properly  dismissed. 
Lawrence  J.   Traxinger,  A-30874  (Oct.   30,   1967) 

Where  a  supplier  of  tower  steel  in  a  statement 

in  support  of  an  appeal  provides  general  in- 
formation about  the  snapping  of  a  shaft  in  a 

mill,  and  (i)  the  contracting  officer  had  not 
been  advised  earlier  of  this  specific  cause  of 

delayed  production  in  the  mill,  and  (ii)  addi- 
tional facts  were  needed  in  order  to  establish 

whether  the  problem  with  the  shaft  was  an 
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excusable  cause  of  delay  as  defined  in  the 
contract,  the  matter  will  be  remanded  to  the 
contracting  officer  for  investigation  and 
issuance  of  a  determination  on  that  question. 

Appeal  of  Meyer  Machine,  Inc.  ,  IBCA-593-10-66 
(Dec.    29.   1967) 

APPEALS — Continued 
Statement  2f_Reasons — Continued 

An  appeal  to  the  Secretary  of  the  Interior  will  be 
dismissed  when  the  appellant  fails  to  file  a 
statement  of  reasons  in  support  of  his  appeal; 
the  mere  assertion  in  a  notice  of  appeal  that 

the  decision  appealed  from  is  "adverse  and 
unjust"  does  not  suffice  as  the  statement  of reasons. 

An  appeal  to  the  Director,   Bureau-  of  Land  Manage- 
ment, is  properly  dismissed  where  a  statement 

of  reasons  was  timely  filed  but  in  the  land  office 
rather  than  the  office  of  the  Director  and  was 

apparently  never  received  in  the  Director's office. 

Jack  H.   Carlisle,  A-30919  (Jan.    18,    1968) 

Richard  Mataisz,  A-31121  (May  12,    1969) 

The  summary  dismissal  by  the  Director,  Bureau 
of  Land  Management,  of  an  appeal  to  him  on 
the  ground  that  the  appellant  failed  to  point  out 
error  in  the  decision  appealed  from  will  be  set 
aside  where  it  is  possible  to  draw  from  the  ap- 

peal the  reason  why  the  appellant  believed  the 
decision  was  in  error. 

A  mere  statement  by  an  appellant  that  he  believes 

the  decision  appealed  from  was  incorrect  is  in- 
sufficient to  constitute  the  statement  of  reasons 

required  for  an  appeal. 

An  appeal  to  the  Secretary  of  the  Interior  will  be 
dismissed  when  the  appellant  fails  to  file  any 
statement  of  reasons  in  support  of  the  appeal. 

Norman  M.  Imbertson,  A-30910  (Jan.    19,    1968) 

An  appeal  to  the  Director,   Bureau  of  Land  Manage- 
ment,  is  properly  dismissed  when  the  appellant 

fails  to  point  out  any  specific  error  in  the 
decision  appealed  from  and  merely  states  facts 
which  have  no  bearing  upon  the  soundness  of 
that  decision. 

Heirs  of  Christian  E.   Wicks,   A-30895 
(Apr.    25,    1968) 

An  appeal  to  the  Secretary  of  the  Interior  will  be 
dismissed  when  the  appellant  fails  to  file  any 
statement  of  reasons  in  support  of  the  appeal. 

A  statement  by  an  appellant  that  he  is  appealing 
a  decision  because  it  is  adverse  to  him  and  he 
believes  it  is  incorrect  is  insufficient  to  con- 

stitute a  statement  of  reasons  for  an  appeal. 

John  S.   Wold,   A-30988  (June  27,    1968) 

An  appeal  to  the  Director,  Bureau  of  Land  Manage- 
ment, is  properly  dismissed  when  the  appellant 

fails  to  file  any  statement  of  reasons  in  support 
of  the  appeal. 

Edwin  L.   Stephens,   A-31118  (Apr.   8.    1969) 

Jean  L.   Nanson.   A-31119  (Apr.    8,    1969) 

Duncan  Miller,  A-31081  (May  15,    1! 

Where  in  an  appeal  to  the  Secretary  of  the  Interior 
an  appellant  fails  to  point  out  some  error  in  a 
decision  by  the  Bureau  of  Land  Management, 
or  that  he  has  wrongly  been  deprived  of  some 
right,  his  appeal  alleging  only  that  he  should 
have  been  heard  before  a  land  office  decision 

issued  allegedly  depriving  him  of  his  lease 
affords  no  basis  for  review  or  remand  of  the 

Bureau's  decision,   and  the  appeal  will  be  dis- 
missed as  frivolous. 

Duncan  Miller,  A-31027  (Aug.   13,   1969) 

An  appeal  to  the  Secretary  of  the  Interior  will  be 
dismissed  where  the  appellant  furnishes  no 
proof  of  service  of  his  appeal  upon  the  adverse 
party  and  furnishes  no  reasons  for  his  appeal 
other  than  to  say,  without  amplification,  that 
the  appeal  is  taken  on  the  law  and  the  facts  and 
that  the  decision  appealed  from  is  not  supported 

by  the  evidence. 

United  States  v.  Harold  J.  Geddis.  A-31151 
(Aug.   19.   1969) 

Where  an  appeal  to  the  Director,   Bureau  of  Land 
Management,   is  dismissed  on  the  ground  that 
the  appellant  did  not  file  a  statement  of  reasons 
in  support  of  his  appeal  and  it  develops  that  he 
in  fact  had  filed  a  statement  within  the  time 
allowed,  the  dismissal  of  the  appeal  will  be  set 
aside  and  the  case  remanded  for  consideration 
on  its  merits. 

Donald  R.   Glyman,   A- 3 1206  (Oct.    10,    1969) 
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APPEALS  —Continued 

Statement,  £f_Re_asons  — Continued 
Where  an  appeal  to  the  Director  of  the  Bureau  of 

Land  Management  is  dismissed  on  the  ground 
that  dismissal  is  mandatory  because  the  appel- 

lants did  not  file  their  statement  of  reasons  on 

time  and  because  they  failed  to  file  timely  a 
request  for  extension  of  time  to  file  the  state- 

ment of  reasons,  the  dismissal  of  the  appeal  will 
be  set  aside  and  the  case  remanded  for  the 
exercise  of  discretion  by  the  Director  as  to 
whether  or  not  to  dismiss  the  appeal  since  dis- 

missal is  not  mandatory. 

Gail  A.   Ingenito  et  al.  ,  A-31125(Nov.   4,    1969) 

A  decision  of  the  Director,  Bureau  of  Land  Manage- 
ment, affirming  a  decision  of  a  hearing  examiner 

declaring  mining  claims  to  be  subject  to  the 
limitations  imposed  by  section  4  of  the  act  of 
July  23,   1955,  will  not  be  disturbed  where  the 
claimant  fails  on  appeal  to  meet  his  burden  of 
pointing  out  specific  errors  of  law  or  fact  in  the 
decisions  but  merely  alleges  generally  and 
vaguely  that  they  are  erroneous,  and  no  error 
is  apparent  in  the  decisions. 

United  States  v.   Cascade  Calcium  Products,  Inc.  . 

A-31187  (Nov.   4,    1969) 

RULES   OF   PRACTICE— -Continued 

APPEALS  —Continued 

S_ta_temetit  £f__Re.aspns  — Continued 
An  appeal  to  the  Secretary  of  the  Interior  will  be  dis- 

missed when  the  appellant  fails  to  file  a  statement 
of  reasons  in  support  of  the  appeal. 

Betty  P.   McMillan.   1  IBLA  438   (Nov.    4,   1970) 

Geocon.   Inc.,   Cameo  Minerals.  Inc , 
1   IBLA  436    (Nov.    4,    1970) 

An  Appeal  to  the  Secretary  of  the  Interior  will  be 
dismissed  when  the  appellant  falls  to  file  a  state- 

ment of  reasons  in  support  thereof  within  the  time 

required. 

H.   A.   Blrchfleld.   et  ux. .   1  IBLA  466 
(Dec.    22,   1970) 

An  appeal  to  the  Secretary  of  the  Interior  will  be 
dismissed  when  the  appellant  fails  to  file  a  state- 

ment of  reasons  in  support  thereof. 

James  W.   Smith.   1  IBLA  468   (Dec.   24,   1970) 

An  appeal  to  the  Secretary  of  the  Interior  will  be 
dismissed  when  the  appellants  fail  to  file  any 
statement  of  reasons  in  support  of  the  appeal. 

Raymond  J.   Juliussen  et  al.   A- 3 1203  (Nov.   21,1969) 

An  appeal  to  the  Secretary  of  the  Interior  will  be 
dismissed  when  the  appellant  fails  to  file  any 
statement  of  reasons  in  support  of  the  appeal. 

Donald  R.   Glyman,   A-31221  (Jan.    9,    1970) 

Jack  Larson  Logging,   Inc.  ,  A-31243(Feb.  19,    1970) 

Merville  A.  and  Margaret  R.   Mills,   A-31251 
(Apr.    I,    1970) 

Santiago  Engineering.   Inc..   1  IBLA  434 
(Oct.   30,   1970) 

M.   S.   Paoulak.   1  IBLA  440   (Nov.   4,   1970) 

An  appeal  to  the  Director,  Bureau  of  Land  Manage- 
ment, is  properly  dismissed  where  the  appellant 

fails  to  file  a  statement  of  reasons  in  support  of 
his  appeal,  although  he  was  notified  of  the  re- 

quirement, and  he  offers  no  justification  for  his 
failure  to  comply. 

Lee  E.  McDonough,  A- 31 25 5  (Apr.   30,   1970) 

An  appeal  to  the  Secretary  of  the  Interior  will  be 
dismissed  when  the  appellant  fails  to  file  a 
statement  of  reasons  in  support  thereof  within 
the  time  required. 

Milan  S.    Papulak,     l  IBLA  496  (Feb.    10,    1971) 

Paul  Schroth.      1  IBLA  498  (Feb.    10.    1971) 

United  States  of  America  v.   James  S.    Poston, 

1  IBLA  503  (Feb.    10,    1971) 

Rancher's  Equipment    &   Supply  Co.,    Inc., 

1  IBLA  505  (Feb.    16,    1971) 

Lester  Brown,     2  IBLA  416     (Mar.   30,   1971) 

Richard  C.  Carroll,    2  IBLA  418     (Mar.   30,    1971) 

United  States  v.    Les  and  Lucy  Neilson,     2  IBLA  422 

(Mar.    31,    1971) 

Richard  B.   Collins,     2  IBLA  426     (Apr.    19,    1971) 

An  appeal  to  the  Secretary  of  the  Interior  will  be 
dismissed  when  the  appellants  fail  to  file  a 
statement  of  reasons  in  support  thereof  within 

the  time  required. 

United  States  of  America  v.   Ellis  E.   Craig, 
James  E.   Craig,    Russell  McCollum,  Jonathan 

Winters,    l  IBLA  500  (Feb.    10,    I97l)i 
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Statement   of   Reasons —Continued 

An  appeal  to  the  Board  of  Land  appeals  will  be  dis- 
missed when  the  appellant  fails  to  file  a  statement 

of  reasons  in  support  of  the  appeal. 

John  R.   Hutchins,    2  IBLA  401  (Mar.    1,    1971) 

While  it  is  not  mandatory  that  an  appeal  to  the  Direc- 

tor of  the  Bureau  of  Land  Management  be  sum- 

marily dismissed  on  the  ground  that  the  appellants 
did  not  serve  either  the  notice  of  appeal  or  state- 

ment of  reasons  for  appeal  on  the  adverse  party 

and  file  proof  of  service,   the  appeal  may  be  sum- 
marily dismissed  if  the  Board  of  Land  Appeals  in 

the  exercise  of  its  discretion  determines  that  the 
circumstances  warrant  dismissal. 

United  States   v.    Lee  H.    Rice   and   Goldie   E. 
Rice,    2   IBLA   124    (Apr.    6,    1971) 

The   rejection  of  an   acquired   lands   oil    and   gas 
lease   offer  will  be   affirmed  where    the   deed 
Co   the   United   States    reserves   minerals    to   the 
grantor   county   and   the   appellant  makes   only 
general,    unsupported   assertions    that    the   county 
lacked   authority   to   reserve   the   minerals. 

J.   W.   McTleman.    3   IBLA  19      (July   15,    1971) 

Where   a  case  has   been   remanded   to   the   Department 
to  consider  whether   a  statement   of    reasons, 
mailed   four   days    late,   should  be   accepted    In 
the   light   of    the   regulation   reciting   that 
the   late    filing   of   a  statement   of    reasons 

"will  subject    the   appeal    to  summary   dismissal," 
discretionary   authority  will   not   be   exercised 
favorably   unless   It  has   been  shown   that    there 
were   good   and   cogent    reasons   for   the   delay. 

United  States   v.    Richard  P.   Haskins   et    al., 
3  IBLA  77      (July   30,    1971) 

An  appeal   to   the  Board  of  Land  Appeals  will 
be  dismissed  when  the  appellant  falls  to 
fila  a  statement  of  reason*   In  support 
thereof  within  the  time  allowed. 

Paul  L.  Bagel  and  Cottfrlede  Ennel.  6  IBLA  512 
(June  5,   1972) 

A  statement  of  reasons  which  does  not  point  out 
the  grounds  upon  which  the  decision  appealed 
from  Is  in  error  will  be  treated  in  the  same 
manner  as  an  appeal  in  which  no  statement  of 
reasons  Is  filed  and  the  appeal  will  be  dis- 
missed. 

United  States  v.    Lewis  Maus  and   Frank  G.   Morrison 
6   IBLA  164    (June   14,    1972) 

An  appeal  will  be  dismissed  when  the  appellant   fails 
to  file  a  statement  of  reasons   for  his  appeal. 

John  Oakason.    6   IBLA  537   (June   16,    1972) 

An   appeal    to   the   Board   of   Land   Appeals   is   sub- 
ject   to  summary  dismissal  when   appellant 

fails   to    file   a  statement  of   reasons    in 
support    thereof  within   the   time    required. 

Margaret   Chlcharello     et   al..    Bureau  of   Indian 
Affairs,    9   IBLA   124    (Jan.    23,    1973) 

A  statement   of   reasons  which   does   not  point 
out    the  grounds   upon  which   the  decision 
appealed   from  is   in  error  will  be  treated 
In   the   same  manner   as    an   appeal   in  which 
no  statement   of   reasons   is   filed,   and  the 

appeal  will  be   dismissed. 

R.    C.    Bailev   and  C.    Burglln,    10   IBLA   281 
(Apr.    17,    1973) 

An  appeal  to  the  Director  of  the  Bureau  of  Land  Man- 
agement is  properly  dismissed  where  three  months 

elapsed  from  the  date  on  which  the  notice  of  appeal 
was  filed  and  the  appellant  failed  to  file  any  state- 

ment of  reasons  in  support  of  the  appeal  and  did 
not  request  an  extension  of  time  within  which  to 
file  such  statement. 

Edwin  W.   Wutzke,   4  IBLA  40  (Oct.   28,    1971) 

statement  of  reasons  which  does  not  point  out 
the  grounds  upon  which  the  decision  appealed 
from  is  in  error  will  be  treated  in  the  same 

manner  as  an  appeal  in  which  no  statement  of 
reasons  is  filed,  and  the  appeal  will  be 
dismissed. 

Helen  S.    Bailey   and  C.    Burgllr 
(May   25,    1973) 

11  IBLA  51 

Where  an  appellant  states  that  he  questions 

the  validity  of  a  decision  and  Is  be- 
wildered by  It  without  pointing  out  where- 

in the-  decision  appealed  from  is  believed 
to  be  erroneous,  he  has  failed  to  file  a 
statement  of  reason  for  his  appeal  as 

required  by  the  rules  of  practice  and  the 
appeal  will  be  dismissed. 

Duncan  Miller,  6  IBLA  507  (l!ay  17,  1972) 

Where  a  decision  is  rendered  upon  the  record  made 

at  a  hearing  in  a  contest  proceeding,  a  statement 
of  reasons  on  appeal  must  state  the  asserted 
errors  in  that  decision.  Where  a  statement  of 

reasons  does  not  assert  any  errors,  the  appeal 

is  subject  to  summary  dismissal.   New  evidence 
submitted  by  way  of  appeal  may  only  be  considered 
as  a  motion  for  a  new  hearing. 

United  States  v.  N.  A.  Whlttaker,  Muriel  Whlttaker. 
and  Howard  Whlttaker,  12  IBLA  279  (Aug.  3,  1973) 
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An  appellant  nay  not  reserve  for  some  later  time 
the  right  to  argue  one  of  the  Issues  he  has 

raised  on  appeal.   Having  neither  alleged  facts 
nor  presented  evidence  that  afforded  a  basis 

for  determining  whether  the  Bureau  of  Land  Manage- 
ment had  erred  on  a  particular  Issue,  appellant  can- 

not cure  this  defect  In  the  appeal  by  the  presenta- 
tion of  such  evidence  in  a  subsequent  appeal,  as 

appeals  to  this  Board  cannot  be  made  in  a  piece- 
meal fashion. 

Eugene  G.  Rogustka.  15  IBLA  1  (Feb.  28,  1974) 

RULES  OF  PRACTICE— Continued 

APPEALS  —Continued 

Timely__Filin£  —Continued 

An  appeal  to  the  Secretary  of  the  Interior  from  a  de - 
cision  of  the  Director  of  the  Bureau  of  Land  Man- 

agement will  be  dismissed  when  the  notice  of  appeal 
is  not  filed  within  the  30 -day  period  prescribed  by 

the  Department's  rules  of  practice  and,   although  re- 
ceived during  the  10 -day  grace  period,   was  not 

transmitted  within  the  30 -day  period. 

Duncan  Miller,   A-30355  (July  12,    1965) 

A  statement  of  reasons  which  does  not   point  out 
the  grounds  upon  which   the  decision  appealed 
from  Is  in  error  will  be  treated  In  the  same 
manner  as  an  appeal   in  which  no  statement  of 
reasons   is   filed  and   the  appeal  will  be 
dismissed. 

United  States  v.   Catherine  M.   Copprldge.   Oris  A. 
Mahan,   Lula  Mahan.   Paul  R.   Hoye  and  Eleanor  P.   Hove 

17   IBLA  323   (Oct.   15,   1974)    

The  Department's  regulations  do  not  permit  the  waiver 
of  a  delay  in  filing  the  notice  o£  intention  to  appeal 
from  a  hearing  examiner's  decision  subject  to  the 
Federal  Range  Code,   even  though  the  notice  was  de- 

posited with  the  United  States  Post  Office  within  the 
ten -day  period  permitted  for  filing  the  notice. 

Quigley  Land  8t  Livestock  Company.   A-30464 

(Nov.    18.    1965)    

Timely_F_ill.n£ 

An  appeal  from  a  decision  of  the  contracting  officer 
will  be  dismissed  where  the  notice  of  appeal  was 
not  mailed  or  otherwise  furnished  within  the  30  days 

specified  in  the  standard  form  of  "Disputes"  clause 
of  the  contract. 

Appeal  of  Somcrs  Construction  Company,    Lie.  , 
IBCA-474-1-65  (Mar.    12,    1965) 

An  appeal  to  the  Secretary  must  be  dismissed  where  the 
appellant  mails  his  notice  of  appeal  after  expiration 

of  the  30 -day  period  allowed  for  filing  the  notice  of 
appeal. 

Willard  A.   Huffman,   A-30428  (Mar.   26,    1965) 

A  motion  for  reconsideration  of  a  decision  dismissing 
an  appeal  for  untimely  filing  will  be  denied  where 
the  principal  reason  advanced  in  support  of  appel- 

lant's  theory,    first  presented  in  its  brief  on  recon- 
sideration,  that  the  contracting  officer's  decision 

appealed  from  was  not  a  final  decision,   is  incon- 
sistent with  the  conduct  of  the  parties  prior  to  such 

motion. 

Appeal  of  Somers  Construction  Company,   Inc. 

IBCA-474-1-65  (Mar.   31,   1965)            

Service  of  a  decision  by  certified  mail  at  the  address 

of  a  law  firm  which  was  the  party's  attorney  of 
record  is  service  upon  the  party  even  though  the 
firm  had  since  dissolved,   and  the  date  of  service 
upon  the  firm  must  be  used  for  computing  the  appeal 
period;  thus  when  a  notice  of  appeal  and  filing  fee 
are  transmitted  after  the  appeal  period  has  expired, 
the  appeal  is  properly  dismissed. 

Alma  Pritchett,    A-30456 United  States  v. 
(Nov.   29,    1965) 

A  motion  by  the  Government  to  dismiss  an  appeal  will 
be  granted  when  it  is  shown  by  the  preponderance 
of  the  evidence  that  the  appeal  was  not  filed  within 
30  days  after  the  contractor  received  the  contracting 

officer's  findings  and  decision. 

Appeal  of  Construction  Helicopters,   Inc. , 
IBCA-505-7-65  (Dec.   28,    1965) 

An  appeal  to  the  Secretary  of  the  Interior  must  be 
dismissed  when  the  notice  of  appeal  and  filing 
fee  are  not  transmitted  within  the  30-day  period 
allowed  for  filing  an  appeal. 

Harold  Ladd  Pierce,   A-30501    (Jan.   4,   1966) 

An  appeal  to  the  Director,   Bureau  of  Land  Manage- 

ment,  is  properly  dismissed" when  the  statement of  reasons,   although  filed  within  30  days  after 
filing  of  the  notice  of  appeal,   is  filed  in  the 
district  and  land  office  and  is  not  transmitted  to 
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APPEALS  — Continued 

Tlmely_min£  — Continued 

the  Director's  office  until  after  the  expiration- 
of  the  30 -day  period,   and  dismissal  is  required 
even  if  the  appellant  may  have  been  erroneously 
informed  that  the  statement  should  be  filed  in 
the  district  and  land  office. 

Omar  Stratman,   A-30565  (Feb.    23,    1966) 

RULES  OF  PRACTICE—Continued 

APPEALS  — Continued 

Timely_FUin£  — Continued 
office  until  after  the  expiration  of  the  period 
allowed  for  filing  and  it  does  not  appear  that 
the  notice  was  transmitted  during  such  period. 

Marvin  L.    McGahey,   William  J.   Colman, 
A-30548  (June  28,   1966) 

A  petition  for  the  reopening  of  an  Indian  heirship 
proceeding  filed  47  years  after  the  Department 
determined  the  heirs  of  the  Indian  decedent 
will  be  denied  as  untimely. 

Estate  of  Charles  Ellis,  IA-1242 
(Apr.    15.   1966) 

A  petition  for  the  reopening  of  an  Indian  Heirship 
proceeding  filed  more  than  45  years  after  the 
Department  determined  the  heirs  of  the  Indian 
decedent  will  be  denied  as  untimely. 

Estate  of  Pete-Goh-Deh-Dil  (Joe  Pete),   IA-1322 
(June  7,    1966) 

A  petition  for  rehearing,  filed  under  the  provisions 
of  25  CFR  15.  17(a),  which  is  mailed  on  the  60th 
day  but  not  received  by  the  Secretary  of  the 
Interior,  or  his  authorized  representative,    on 
or  before  the  60th  day,   must  be  denied. 

Estate  of  Inez  (Agnes)  Gayton  King,  IA-D-1 

(July  11,    1966)' 

The  Board  is  without  jurisdiction  to  consider  an 

appeal  that  is  untimely  filed. 

Appeal  of  Beasley  Engineering  Company, 
IBCA -568-5-66  (July  12,    1966) 

A  notice  of  appeal  to  the  Secretary  of  the  Interior 
from  a  decision  of  a  Hearing  Examiner  denying 
a  petition  for  rehearing  is  not  filed  with  the 
Superintendent  of  the  Indian  Agency  concerned 
within  the  meaning  of  25  CFR  15.  19  until  the 
notice  is  received  at  the  Agency,   and  where  the 
notice  of  appeal  is  not  received  by  the  Superin- 

tendent within  the  60 -day  period  provided  by 
25  CFR  15.  19  the  appeal  will  be  dismissed  as 
untimely  in  the  absence  of  good  cause  for 
waiver  of  the  late  filing. 

Estate  of  James  Nicodemus,   IA-1356  (June  20, 
1966) 

An  unexplained  delay  of  approximately  six  months 
in  the  filing  of  a  notice  of  appeal  from  a  de- 

cision of  a  Hearing  Examiner  will  result  in  dis- 
missal of  the  appeal  on  the  ground  that  it  was 

not  filed  within  the  60 -day  period  provided  by 
25  CFR  15.  19  or  within  such  additional  period 
as  the  Secretary  of  the  Interior  for  good  cause, 
may  allow. 

Estate  of  William  Fills  The  Pi 
(June  28.    1966) 

IA-1436 

An  appeal  to  the  Secretary  cannot  be  considered  and 
must  be  dismissed  when  the  notice  of  appeal  is  not 
mailed  within  the  30-day  period  allowed  for  filing 
a  notice  of  appeal. 

Maurene  Z.   Hester,  A-30687    (Sept.    26.   1966) 

A  request  to  amend  a  petition  for  rehearing  made 
after  a  hearing,    after  the  issuance  of  an  order 
disapproving  will  and  determining  heirs,    and 
after  an  order  denying  petition  for  rehearing 
has  issued,    comes  too  late  for  the  granting  of 
such  request. 

Estate  of  Katie  Reed,    IA-D-3  (Feb.    3,    1967) 

A  notice  of  appeal  filed  after  the  30-day  period 
fixed  by  the  regulation  will  be  considered 
timely  filed  so  long  as  it  was  mailed  prior  to 
the  end  of  the  30-day  period  and  is  received  in 
the  proper  office  not  later  than  10  days  there- after. 

An  appeal  to  the  Director  of  the  Bureau  of  Land 
Management  is  properly  dismissed  where 
notice  of  the  appeal  is  not  filed  in  the  land 

Paul  R.   Rudolph,  William  D.   Peters, 
A-30662  (Feb.    3,    1967) 
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Under  the  provisions  of  25  CFR  15.  17(a)  an  un- 
authenticated  telegram  which  informs  a 
superintendent  of  an  Indian  agency  of  the 

sender's  intention  to  file  a  petition  for  rehearing 
cannot  properly  be  equated  with  a  petition 
under  oath. 

Estate  of  Inez  (Agnes)  Gayton  King,    IA-D-1   (Supp.  ) 
(Feb.    3,    1967) 

RULES  OF  PRACTICE— Continued 

APPEALS  —Continued 

Timely_Filing.  — Continued 

An  appeal  to  the  Director,    Bureau  of  Land  Man- 
agement,   is  properly  dismissed  where  the 

statement  of  reasons  was  not  included  in  the 
notice  of  appeal  and  was  mailed  to  the  land 
office  within  the  30 -day  period  allowed  for 
filing  in  the  office  of  the  Director,    but  was  not 
forwarded  to  the  Director's  office  until  after 
the  expiration  of  the  30 -day  period. 

Robert  A.    Johnson  et  al.  ,    A-30830  (July  25,    1967) 

Under  a  contract  that  contains  the  standard  form 

of  "Disputes"  clause,    an  appeal  from  a  findings 
of  fact  and  decision  of  the  contracting  officer 

must  be  dismissed  if  the  notice  of  appeal  was 
not  mailed  or  otherwise  furnished  to  the  con- 

tracting officer  within  the  30  days  specified  in 
the  contract.      The  circumstance  that  the  last 

day  of  the  appeal  period  falls  on  a  Saturday  is 
immaterial  and  does  not  extend  the  appeal 
pe  riod. 

Appeal  of  John  M.   King  Company,    IBCA-614-1 -67 
(Mar.   8,    1967) 

An  appeal  to  the  Secretary  of  the  Interior  must  be 
dismissed  where  the  filing  fee  for  the  appeal, 

although  received  during  the  10-day  grace  pe- 
riod, was  not  transmitted  until  after  expiration 

of  the  30-day  period  in  which  it  was  required 
to  be  paid. 

United  States  v.   Mammoth  Mountain  Mining  Com- 
pany,  A-30847   (Sept.    20.    1967) 

An  appeal  to  the  Director  of  the  Bureau  of  Land 
Management  is  properly  dismissed  when  the 
statement  of  reasons  for  appeal  is  filed  more 
than  3U  days  after  the  notice  of  appeal  was 
filed,   although  a  request  for  an  extension  of 
time  for  filing  the  statement  of  reasons  may 
have  been  filed  within  the  30  days  with  the 
district  land  office  but  not  received  by  the 
Director  within  the  30-day  period  or  thereafter. 

Roy  J.   Pray,   A-30683  (Mar.   29,    1967) 

An  appeal  to  the  Director,   Bureau  of  Land  Man- 
agement, is  properly  dismissed  where  the 

filing  fee  for  the  appeal,  although  received 

during  the  10-day  grace  period,  was  not  trans- 
mitted until  after  the  expiration  of  the  30-day 

period  in  which  it  was  required  to  be  paid. 

United  States  v.   Golden  Eagle  Mining  Corporation, 
A-30864  (Sept.    25,   1967) 

An  appeal  to  the  Secretary  of  the  Interior  must  be 
dismissed  where  the  notice  of  appeal,   although 
received  during  the  10-day  grace  period,   was 
not  transmitted  until  after  the  expiration  of  the 
30-day  period  in  which  it  was  required  to  be 
filed. 

Lawrence  L.    Lyons  et  al.  ,   A-30789  (Apr.  12,   1967) 

Duncan  Miller,  A-30869  (Sept.   8,   1967) 

Lino  J.   Agosti,  A-30946  (Feb.   29,   1968) 

C.J.    Mclntyre,  A-31046  (Sept.   24,   1968) 

William  B.    Larkin,   Joseph  F.    Donnelly, 
A-31047  (Sept.    24,    1968) 

An  appeal  to  the  Secretary  of  the  Interior  from  a 
decision  of  the  Director  of  the  Bureau  of  Land 

Management  must  be  dismissed  when  the  notice 
of  appeal  is  not  filed  within  the  30-day  period 
prescribed  by  the  Department's  rules  of  prac- 

tice and,  although  received  during  the  10-day 
grace  period,  was  not  transmitted  within  the 
30-day  period. 

Jack  E.    Blankenship,   A-30875  (Nov.    1,    1967) 

In  determining  when  a  document  was     trans- 

mitted or  probably  transmitted"  within  the 
meaning  of  the  Department's  rules  of  prac- 

tice governing  the  waiver  of  a  delay  in  filing 
a  document,  the  postmark  on  the  envelope  of 
a  mailed  document  usually  establishes  the 
transmittal  date;  however,   if  there  is  adequate 
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evidence  to  show  that  the  document  was  prop- 
erly   addressed  and  stamped  and  placed  in  a 

post  office  box  at  a  date  earlier  than  that 
shown  by  the  postmark  and  within  the  time 
allowed  for  transmittal  of  the  document,  the 
presumption  of  the  time  of  transmittal  shown 
by  the  postmark  may  be  overcome,  and  the 
delay  in  filing  may  be  waived. 

A.  Anton  Frederickson.  A-30793  (Nov.   28,   1967) 

An  appeal  to  the  Secretary  of  the  Interior  must 
be  dismissed  where  the  notice  of  appeal  was 

transmitted  after  the  expiration  of  the  30-day 
period  in  which  it  was  required  to  be  filed 
and  it  was  not  received  until  after  expiration 

of  the  10-day  grace  period  allowed  for  filing. 

Ann  E.   Kohlman,  A-30915  (Dec.   7,    1967) 

An  appeal  to  the  Secretary  of  the  Interior  will  be 
dismissed  where  the  statement  of  reasons, 

although  received  during  the  10-day  grace 
period,  was  not  transmitted  until  after  the 

expiration  of  the  30-day  period  in  which  it  was 
required  to  be  filed. 

PaulC.   Kohlman,  A-30911  (Dec.   27,   1967) 

Stanley  F.   Thompson,  A-30918  (Jan.   26.   1968) 

An  appeal  to  the  Director,   Bureau  of  Land 
Management,   is  properly  dismissed  where  the 
appellant  did  not  transmit  the  statement  of 
reasons  in  support  of  the  appeal  until  after  ex- 

piration of  the  30-day  period  following  the 
filing  of  the  notice  of  appeal. 

United  States  v.   Triangle  Mining  Company  et  al. 
A-30933  (Mar.    19,    1968) 

An  appeal  from  the  contracting  officer's  decision 
must  be  dismissed  for  lack  of  jurisdiction  where 

it  was  not  taken  within  the  30-day  period  pre- 
scribed by  the  standard  form  of  Disputes 

clause. 

Appeal  of  Baldi  Construction  Engineering,  Inc. 
IBCA-671-9-67  (Apr.   29.   1968) 

RULES  OF  PRACTICE— Continued 
APPEALS  —Continued 

Timely_Filin£  — Continued 
is  properly  dismissed  where  the  notice  of 
appeal  was  addressed  to  the  land  office  instead 

of  to  the  hearing  examiner's  office  and,   al- 
though received  in  the  land  office  within  the 

30 -day  period  allowed  for  filing  a  notice  of 
appeal,   was  not  forwarded  to  the  examiner's 
office  until  after  expiration  of  the  30 -day 
period. 

United  States  v.   August  Ebbert  and  Verdabelle 
Ebbert,   A-30984  (June  3,   1968) 

A  filing  fee  for  an  appeal  deposited  in  the  after 
hours  mail  box  at  the  land  office  after  business 

hours  on  the  last  day  for  filing  an  appeal  and 

paying  the  filing  fee  will  be  deemed  to  have  been 
timely  filed. 

A  check  timely  given  in  payment  of  a  filing  fee  for 
an  appeal  which  is  refused  payment  when  first 
presented  to  the  bank  on  which  it  is  drawn  but 
which  is  later  paid  without  having  been  returned 
to  the  land  office  will  be  deemed  to  have  been 
timely  filed. 

Bernard  E.   Darling  v.    Charles  Lewellen, 
A-30885  (June  13,    1968) 

An  appeal  to  the  Secretary  of  the  Interior  should 
be  dismissed  by  the  Director  of  the  Bureau  of 
Land  Management  when  the  filing  fee  for  the 
appeal  is  paid  after  expiration  of  the  grace 

period  allowed  for  payment  and  will  be  dismiss- 
ed    by  the  Secretary  when  the  Director  failed to  act. 

Roger  S.   Johnson,  A-30989  (June  20,    1968) 

An  appeal  to  the  Secretary  must  be  dismissed 
where  the  filing  fee  for  the  appeal,  although 

received  during  the  10-day  grace  period,  was 
not  transmitted  until  after  expiration  of  the 

30-day  period  in  which  it  was  required  to  be 

paid. Roxie  I.   L.,  Daniel,  A-31000  (June  28,    1968) 

An  appeal  to  the  Secretary  of  the  Interior  must  be 
dismissed  where  the  notice  of  appeal  was  not 
transmitted  until  after  the  expiration  of  the 

30-day  period  in  which  it  was  required  to  be 
filed. 

An  appeal  to  the  Director,   Bureau  of  Land  Man- 

agement,  from  a  hearing  examiner's  decision 

United  States  v.   Warren  E.    Wurts  and  James  E. 
Harmon     ,  A-30945    (Jan.   23,   1969)    76 1.  D.   6 

Jack  M.   Heppner,  A-31136  (Apr.   23,    1969) 
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An  appeal  to  the  Secretary  of  the  Interior  must 
be  dismissed  where  the  notice  of  appeal  was 
not  transmitted  until  after  the  expiration  of 

the  30-day  period  in  which  it  was  required  to 
be  filed  and  was  not  received  within  the  10-day 
grace  period  following  expiration  of  the  30-day 
period. 

Glenn  R.   Heatherly,  A-31140  (Apr.    21,    1969) 

RULES  OF  PRACTICE— Continued 

APPEALS  —Continued 

Timely_Filin&  — Continued 

An  appeal  to  the  Director  of  the  Bureau  of  Land 
Management  from  a  decision  of  a  land  office,    al- 

though not  acted  upon  by  the  Director,    will  be 
dismissed  upon  subsequent  appeal  to  the  Secre- 

tary of  the  Interior  where  it  appears  that  no 
notice  of  appeal  was  filed  in  the  land  office  which 
issued  the  decision,   that  the  only  notice  of  appeal 
was  filed  in  the  office  of  the  Director  nearly  two 
months  after  notice  was  required  to  be  filed  in 
the  land  office,   and  that  the  filing  fee,    required 
with  the  notice  of  appeal,   was  not  transmitted 
at  all. 

An  appeal  to  the  Director,   Bureau  of  Land  Man- 
agement, is  properly  dismissed  where  the 

notice  of  appeal  and  filing  fee,   although  re- 
ceived during  the  10-day  grace  period,  were 

not  transmitted  until  after  the  expiration  of  the 

30-day  period  in  which  they  were  required  to 
be  filed  and  paid. 

Peter  ZamareUo  et  al. ,  A-31131  (June  25,   1969) 

Calvin  L.   Howard,   Jenadean  Howard,   A-31060 
(Mar.    17,    1970) 

The  Board  has  no  jurisdiction   to  entertain  an 
appeal  not   filed  within    30  days  after  receipt 

by  appellant    of   the   contracting  officer's decision. 

Appeal   of   Industrial   Pipelines   In  te  mount. a in , 
Inc.,    IBCA-839-5-70    (Aug.    26.    1970) 

An  appeal  is  subject  to  dismissal  for  failure  to 
comply  with  the  requirements  of  the  regulation 
governing  appeals  in  Indian  Probate  cases, 
25  CFR  sec.    15.  19.    such  as  those  regarding 
timely  filing  and  furnishing  copies  of  the  notice 
of  appeal  to  all  parties  who  would  share  in  the 
estate  under  the  decision  of  the  Examiner  of 
Inheritance. 

Estate  of  Ralyen  or  Rabyea  Voorhees,    IA-L-2 
Aug.    19,    1969) 

Where  appellant's  claim  for  excavation  was  pre- 
sented over  five  years  after  the  work  was  done 

and  two  years  after  completion  of  the  contract, 

the  Government's  motion  to  dismiss  for  failure 
to  give  timely  notice  of  the  claim  was  denied  on 
the  present  state  of  the  record  in  the  absence 

of  a  clear  showing  of  prejudice  to  the  Govern- ment. 

Appeal  of  Ets-Hokln  Corporation.   IBCA  -842  -6-70 
(Mar.    1,    1971)  78  1.D.  53 

An  appeal  from  a  district  manager's  decision  re- 
jecting a  bid  for  a  section  15  grazing  lease  is 

required  to  be  dismissed  where  the  appellant 
fails  to  pay  timely  the  filing  fee  required  for 
taking  an  appeal  to  the  Director,   Bureau  of 
Land  Management,  because  the  appellant 

mistakenly  takes  his  appeal  to  a  hearing  exam- 
iner under  appeal  procedures  applicable  only 

to  lands  inside  grazing  districts  and  inapplica- 
ble to  section  15  grazing  lease  cases,  which 

involve  only  lands  outside  grazing  districts. 

New  Seventh  Riders,  A-31185  (Oct.   22,   1969) 

An  appeal  to  the  Secretary  of  the  Interior  must  be 
dismissed  where  the  notice  of  appeal,   although 
received  during  the  10- day  grace  period,   was  not 
transmitted  until  after  the  expiration  of  the  30- 
day  period  in  which  it  was  required  to  be  filed. 

Gary  James  Lungren,   A-31256  (Mar.   9,    1970) 

An  appeal  to  the  Director,   Bureau  of  Land  Man- 
agement, from  a  decision  of  a  hearing  ex- 

aminer which  is  received  after  the  period  set 
by  the  rules  of  procedure  for  grazing  cases 
will  not  be  dismissed  solely  for  that  reason, 
but  the  circumstances  surrounding  the  appeal 
will  be  examined  to  determine  whether  in  the 
exercise  of  discretion  the  late  appeal  should 
be  accepted. 

An  appeal  to  the  Director,    Bureau  of  Land  Man- 
agement, from  a  decision  of  the  hearing  ex- 

aminer which  is  mailed  within  the  appeal 
period  and  received  one  day  late  will  be 
accepted  where  there  is  no  prejudice  to  the 
other  parties  and  where  the  filing  party 

derived  no  advantage  from  his  tardiness. 

Delbert   and   George   Allan.    Eldon   L.    Smith. 
et  al.,    2   IBLA  35   (Mar.    4,    1971)  78   I.D.    55 
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An  appeal  to  the  Board  of  Land  Appeals  must  be  dis- 
missed where  the  notice  of  appeal,  although  re- 
ceived during  the  10-day  grace  period,  was  not 

transmitted  until  after  the  expiration  of  the  30- 
day  period  In  which  it  was  required  to  be  filed. 

R.  M.  Barton,  4  IBLA  464  (Feb.  1,  1972) 

Jean  Oakason.  John  Oakason,  4  IBLA  472  (Feb.  10,  1972) 

An  appeal  to  the  Board  of  Land  Appeal
s  will 

be  dismissed  where  the  appellant  did  not 

timely  file  the  notice  of  appeal  in  the 

proper  office. 

R.  M.  Barton,  7  IBLA  401  (July  27,  1972) 

An  appeal  to  the  Board  of  Land  Appeals  will  be 
dismissed  where  the  appellant  failed  to  file 

a  timely  notice  of  appeal  in  the  proper 
office,  and  the  notice,  though  thereafter 
filed  on  the  last  day  of  the  grace  period, 
was  not  transmitted  within  the  mandatory 

time  period. 

Estate  of  Louis  W.  Knudsen,  10  IBLA  329  (May  1, 

RULES  OF  PRACTICE— Continued ■   
EVIDENCE 

A  claim  for  additional  payment  arising  out  of  the  ex- 
tensive failure  and  cracking  of  plaster  and  the  re- 

pair thereof  by  the  contractor  will  be  denied  where 
the  weight  of  the  evidence  discloses  that  the  defec- 

tive plaster  was  the  result  of  noncompliance  by  the 
plastering  subcontractor  with  industry  specification! 
and  instructions  that  were  known  or  readily  avail- 

able to  the  contractor. 

Appeal  of  Boespflug-Kiewit-Morrison,    IBCA-320 
(Jan.    21,    1965)  72  1.  D.    26 

Where  a  mining  claim  is  located  in  a  national  forest, 
the  mining  claimants  are  required  to  show  the 
mineral  values  they  claim  by  clear  and  unequivocal 
evidence. 

United  States  v.    John  L.    Cooper  et  al.  ,    A-30267 

(May  11,    1965) 

Extrinsic  evidence  may  be  relied  upon  to  establish 
the  date  of  execution  of  a  certificate  bearing  no 
date  where  such  evidence  does  not  vary  or  con- 

tradict the  written  provisions  or  assertions  of  the 
certificate. 

Under    the   regulations   of    the  Department   of    the 
Interior,    Bureau  of   Land   Management    personnel  must 
transmit   cases   to   the   Board   of   Land   Appeals  where 
the   notice  of   appeal   from  an  adverse   Bureau  deci- 

sion,   although   filed    late,    is   filed  within   the   ten- 
day  grace   period. 

Constructive   service   of   a   Bureau  of   Land   Management 

decision  sent  by  certified  mail    to  an  applicant's 
address  of   record   is  made  when   the  Post  Office  re- 

turns  the  decision   to    the   Bureau   stamped    "un- 
claimed."    The   30-day  period    for   filing   a  notice 

of   appeal   from   the  decision  commences  at    that    time, 
and   is  not   tolled,    extended,   or   the   constructive 
service  vitiated,   by  actual   personal  delivery  of 
the  decision   thereafter,    even  when   the   addressee 
claims  he  was  out  of   town  at   the   time  notice  of   the 
certified  mail  was  delivered   to  his  address  of 
record. 

An  appeal    to   the   Board   of   Land   Appeals  must  be   sum- 
marily dismissed  where   the  notice   of   appeal,    al- 
though filed  within   the   ten-day  grace  period,   was 

not    transmitted  within   the   30-day   period   for   fil- 
ing  the  notice  of   appeal. 

John  Oakason,    13   IBLA  99    (Sept.    24,    1973) 

An  appeal   to   the   Board  of   Land  Appeals  will   be 
dismissed  where  the  appellant   failed   to  file 
a  timely  notice  of  appeal  with  the  proper 
officer,   and  the  notice,   though  thereafter 
filed  with  the  correct  official,  was  not 
received  within  the  mandatory  or  grace 
periods  allowed  by  Departmental  regulations. 

United  States  v.    Louis  Camerlo  and  Edwin  Camerlo, 
17   IBLA   303    (Oct.    4,    1974) 

Ethel  E.    Tashoff,   A-30362  (July  23,    1965) 

Where,    under  the  terms  of  a  pre-hearing  agreement 
limiting  the  number  of  witnesses,    the  parties  to  a 
contract  appeal  proceeding  exchanged  lists  of  names 
of  proposed  witnesses  and  where  one  party  having 
had  opportunity  to  do  so  failed  to  notify  timely 
the  opposing  party  of  its  intent  to  call  an  additional 
witness  whose  name  had  not  been  submitted,    the 

testimony  of  such  additional  witness  will  be  disre- 
garded by  the  Board. 

Appeal  of  Ray  D.    Bolander  Company,    Inc.  , 
IBCA-331   (Nov.    16,    1965)  72  I.  D.    449 

Where  final  proof  in  a  desert  land  entry  states 
that  50  acres  of  the  entry  have  been  culti- 

vated during  the  life  of  the  entry,   and  where 

the  entryman's  testimony  as  to  cultivation  is 
at  least  partially  substantiated  by  the  recommen- 

dations of  a  land  examiner  for  the  Bureau  of 

Land  Management,    the  entryman's  claim  of 
cultivation  is  not  refuted  in  a  Government 

contest  against  the  entry  by  the  testimony  of 
another  Bureau  land    examiner  that  4  years 
or  more  after  the  claimed  cultivation 

he  could  find  no  evidence  that  the  land  had 
been  cultivated  but  that  this  did  not  prove 
that  no  cultivation  had  been  done. 

United  States  v.    James  M.   Mauldin,  A- 30446 
(Jan.   6,    1966) 
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Where  a  mining  claim  is  located  in  a  national 
forest,    the  mining  claimant  is  required  to  show 
the  mineral  values  claimed  by  clear  and  un- 

equivocal evidence. 

though  the  appellant  shows  by  uncontradicted  tes. 
timony  that  the  former  officer  is  no  longer  em- 

ployed by  the  corporation  and  that  his  present 
whereabouts  are  unknown. 

United  States  v.    Harold  Dale,    A-30465  (Jan.    20, Appeal  of  Kean  Construction  Company,    Inc. 
IBCA-501-6-65  (Apr.    4,    1967)  74  I.  D.     II 

A  motion  to  strike  from  the  record  a  certain  ex- 
hibit, on  the  ground  that  it  is  duplicative  of 

another  exhibit  previously  incorporated  in  the 
appeal  file  as  an  attachment  to  the  contracting 
officer's  findings  and  decision,  will  be  denied 
where  the  exhibit  objected  to  is  the  original 
document  and  hence  is  the  better  evidence. 

Appeal  of  William  L.   Lemesany,  d/b/a  Lemesany 
Roofing  Company,   IBCA-533-12-65  (Oct.    24,1966) 

A  motion  by  appellant  for  an  order  directing  the 
Government  to  produce  for  inspection  and 
copying,    documents  relating  to  the  drafting, 
approval  and  promulgation  of  certain  regu- 

lations will  be  denied  without  prejudice  to  its 
later  renewal  where  it  appears  that  the  appel- 

lant has  not  taken  advantage  of  inspection  and 

copying  rights  accorded  by  the  Government 
bodies  in  possession  of  such  documents,    in 
accordance  with  the  regulations  of  those 

agencies. 

Appeal  of  Winston  Brothers  Company,  Foley 
Brothers,  Inc.  ,  .Frazier-Davis  Construction 
Company,  and  Hurley  Construction  Company, 
IBCA-625-2-67  (May  22,    1967)  74  I.    D.    157 

A  motion  to  include  in  the  appeal  record  the 

Departmental  confidential  report  of  investi- 
gation of  circumstances  surrounding  the  al- 

leged wrongful  termination  for  default  of  appel- 
lant's contract  will  be  denied  as  involving  the 

disclosure  of  privileged  documents  that  would 
also  be  inadmissible  as  evidence  in  the  appeal 
proceedings  under  the  hearsay  rule  followed 
by  the  Board. 

Appeal  of  William  L.   Lemesany,  d/b/a 
Lemesany  Roofing  and  Insulation  Company, 
IBCA-533-12-65  (Oct.   31,   1966) 

A  Hearing  Examiner  may  properly  deny  a  petition 
for  rehearing  based  on  newly  discovered  evi- 

dence which  is  of  the  same  nature  as  that  pre- 
viously considered  and  if  heard  would  be  merely 

cumulative  of  evidence  already  presented. 

Estate  of  Rosalind  No  Ear  (L.    S.    Buffalo  or  Brooks) 
Brown,    IA-T-2  (Mar.    31,    1967) 

In  cases  involving  a  hearing  the  weight  to  be  given 
to  documents  included  in  the  appeal  file  on  con- 

troverted issues  is  dependent  upon  the  nature  of 
th«  evidence  offered  in  support  by  the  party  con- 

cerned; hence,    the  Board  will  accord  only  limited 

weight  to  the  uncorroborated  portion  of  an  affida- 
vit of  a  former  officer  of  the  appellant  corpora- 

tion who  purports  to  have  personal  knowledge  of 
the  facts  pertaining  to  the  issues  in  dispute,   even 

The  overriding  consideration  in  ruling  upon  re- 
quests for  discovery  is  whether  making  avail- 

able the  information  sought  is  consistent  with 
the  objective  of  securing  just  and  inexpensive 
determination  of  appeals  without  unnecessary 

delay,  with  consideration  given  to  (i)  the  attain- 
ment of  that  objective  in  the  particular  case; 

(ii)  the  showing  made  by  the  party  seeking  dis- 
covery; (iii)  the  claims  of  privilege  asserted; 

and  (iv)  the  likelihood  of  hardship  resulting 
from  granting  particular  requests.     Absent 
hardship  and  privilege,   the  scope  of  inquiry 
may  encompass  any  material  relevant  to  the 
subject  matter  and  need  not  be  limited  to  the 

precise  issues  involved,   even  though  such  ma- 
terial may  not  be  admissible  as  evidence  at 

the  hearing. 

Appeal  of  Allison  &  Haney,   Inc.  ,  IBCA-587-9-66 
(June  19,    1967)  74  I.  D.    178 

A  claimant  petitioning  to  reopen  an  estate  for  the 

purpose  of  filing  a  claim  should  be  given  an  oppor- 
tunity to  submit  proof  that  she  did  not  have  actual 

notice  of  the  hearing  or  was  in  the  vicinity  during 
the  period  of  posting. 

Estate  of  Oscar  Agapith,  IA-P-5  (Dec.  14, 1967) 

The  fact  that  a  mining  claim  is  located  in  a 
national  forest  does  not  qualify  the  rights  of 
the  locator  in  any  way  or  increase  the 
mineral  values  required  to  be  shown  in  a 
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mining  contest,  but,   because  the  land  on 
which  the  claim  is  situated  is  known  to  be  val- 

uable for  purposes  other  than  mining,  the 
Department  requires  clear  and  convincing 
evidence  of  the  values  that  are  claimed  in 
order  to  establish  the  validity  of  the  claim. 

United  States  v.   Thomas  C.   Wells.  A-30805 
(Jan.    8,    1968) 

Although  exclusionary  rules  of  evidence  applicable 
in  court  proceedings  need  not  be  followed  in 
administrative  hearings,   a  hearing  examiner 
in  the  interest  of  fair  play  and  justice  may 
either  exclude  or,  at  least,  give  little  weight 
to  a  written,   uncorroborated  statement  by  a 
mining  claimant  who  submits  the  statement  in 
lieu  of  making  an  appearance  at  the  hearing. 

United  States  v.   Arch  Little  and  Ethelyn  Little, 
A-30842  (Feb.    21,    1968) 

A  will  wherein  the  testator  disinherits  his  heirs 
and  blood  relatives  is  not  unnatural  per  se. 

The  preference  of  strangers  to  the  blood- by  a testator  is  merely  evidence  to  be  considered 
in  the  determination  of  his  testamentary  capac- 

ity,  and  whether  such  preference  is  natural 
depends  on  the  relationship  between  the  testator 
and  his  heirs  and  devisees. 

Evidence  of  the  reason  motivating  a  testator  to 
make  a  will  is  material  only  insofar  as  it 
bears  upon  his  testamentary  capacity  or  is 
indicative  of  fraud  or  undue  influence  having 
been  exercised  upon  him. 

Estate  of  Edward  Leon  Petsemoie,   IA-T-10 
(Apr.    29,    1968) 

Where  the  evidence  relating  to  the  marketabil- 
ity of  deposits  of  minerals  of  widespread 

occurrence  is  inconclusive  and  is  lacking 
in  factual  data,    the  case  will  be  remanded  for 
further  hearing  to  develop  the  facts  essential 
to  a  meaningful  determination. 

United  States  v.   Gene  DeZan  et  al.  ,   A-30515 
(July  1,    1968) 

Adhering  to  principles  enunciated  in  a  prior  de- 
cision,  the  Board  finds  that  a  memorandum 

from  a  Government  employee  to  his  superior 
containing  a  recommendation  as  to  settle- 

ment of  a  claim  constituted  a  privileged 
communication  to  which  the  appellant  was 
not  entitled,   insofar  as  the  nonfactual  por- 

tions of  such  memorandum  are  concerned. 

Appeal  of  Power  City  Construction  8t  Equipment, 
Inc.  .   IBCA-490-4-65  (July  17,    1968)    75  1.  D.  185 

Claims  of  privilege  by  the  Government  as  to  cer- 
tain documents  which  an  appellant  has  moved 

to  add  to  the  appeal  file,   on  the  ground  that  they 
are  items  of  advice  and  counsel  relied  on  by  the 
contracting  officer  in  making  his  findings  of 

fact,  will  be  examined  on  an  ad  hoc  basis;  ac- 
cordingly, where  an  appellant  has  so  moved  in 

order  to  determine  if  the  contracting  officer 
acted  independently  and  otherwise  in  accordance 
with  the  duties  and  obligations  imposed  upon 
him,  he  is  entitled  to  be  furnished  copies  of 
such  documents  that  are  relevant,  but  since 

they  essentially  duplicate  existing  material  in 
the  appeal  file,   they  will  not  be  incorporated 
therein. 

Appeal  of  Allison  &  Haney,   Inc.  ,   IBCA-587-9-S6 
(Sept.    13,    1968) 

When  the  uncorroborated  testimony  of  an  Indian 
witness  not  represented  by  counsel  is  that  she 
is  the  daughter  of  the  decedent,   and  a  review 
of  the  record  discloses  that  no  persuasive 
evidence  was  adduced  to  the  contrary,   it  is  the 
duty  of  the  Hearing  Examiner  to  inquire  into 
the  question  of  paternity  with  considerable 
particularity  and  assist  in  the  discovery  of  any 
records  or  other  documentary  evidence  bear- 

ing upon  that  question. 

Estate  of  Joseph  Mjoetah  Masquat,   IA-T-16 
(Nov.    15,    1968) 

Noting  the  general  rule  that  counsel  representing 
litigants  should  not  be  called  as  witnesses  in 
trials  involving  those  litigants  if  such  testimony 
can  be  avoided  consonant  with  obtaining  justice, 

the  Board  finds  that  the  testimony  of  a  Govern- 
ment witness  who  also  participated  in  present- 

ing the  Government's  case  at  the  hearing  should 
be  treated  as  oral  argument.     Preparation  by 
the  same  counsel  of  one  of  the  findings  of  fact 
was  not  found  to  be  a  violation  of  the  provisions 

of  the  Wunderlich  Act  where  there  was  no. show- 
ing that  the  decisions  reflected  in  such  findings 

were  other  than  those  of  the  contracting  officer 
and  where  the  Board  noted  (i)  the  absence  of  a 
request  for  a  remand  to  the  contracting  officer, 
and  (ii)  the  fact  that  in  the  circumstances  of  the 
particular  case  a  remand  would  apparently  serve 
no  useful  purpose. 

Appeals  of  American  Cement  Corporation, 
IBCA-496-5-65  and  IBCA-578-7-66  (Dec.    2,    1968) 

75  I.  D.  378 

The  requirement  that  a  base  property  must  have 
been  offered  in  an  application  for  grazing 

privileges  prior  to  June  28,    1938,   to  be  quali- 
fied as  dependent  by  use  is  considered  satisfied 

where  the  Bureau  has  long  recognized  an  ap- 
plication as  establishing  such  rights  and  there 

is  evidence  tending  to  show  that  the  application 
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was  timely  filed;  a  challenge  against  the  appli- 
cation which  attempts  to  fill  gaps  in  the  record 

facts  by  applying  presumptions  of  illegality 

and  impropriety  will  be  rejected,   as  any  pre- 
sumptions to  be  made  in  such  circumstances 

should  be  made  in  favor  of  continued  recogni- 
tion and  of  propriety  and  legality. 

Porter  Estate  Company,   A-30817  (Dec.    2,    1! 

Where  the  validity  of  a  mining  claim  as  of  a  date 
prior  to  examination  of  the  claim  to  determine 
its  validity  is  at  issue,  the  date  of  the  exposure 
of  a  mineralized  area,  not  the  date  of  the 

sampling  of  the  mineralization,  is  determina- 
tive of  the  admissibility  of  assay  reports  and 

other  data  as  evidence  that  there  was  or  was 

not  a  discovery  upon  the  claim  at  the  critical 
date;  where  a  witness  in  a  mining  contest  fails 
to  distinguish  between  mineralization  exposed 
prior  to  the  crucial  date  and  that  exposed 
thereafter  and  to  expiain  the  significance  of 
each  as  it  relates  to  the  vital  issue,  his  opinion 
that  there  is  a  discovery  at  the  present  time  is 
of  Little  or  no  value  in  establishing  the  date  of 
the  alleged  discovery. 

Marvel  Mining  Company  v.  Sinclair  Oil  and  Gas 
Company  et  al.  ,  United  States  v.  Marvel  Mining 

Company,  A-30871  (Dec.   30,    1968)     75  I.  D.  407 

Reconsideration  of  a  decision  which  denied  a  con- 

tractor's claim  for  additional  compensation  for 
overexcavation  in  footings  on  the  ground  that 
under  the  contract  only  overexcavation  in  special 
footings  was  compensable,  will  be  denied  where 
the  contractor  relied  upon  the  concurrent  in- 

terpretation doctrine,   and  attached  to  its  motion 

certain  Government  reports  purporting  to  show 
that  it  had  received  such  compensation  for  foot- 

ings that  were  not  special,   offering  to  submit 
evidence  thereof,    inasmuch  as  examination  of 
the  reports  showed  that  the  doctrine  was  inap- 

plicable and  the  contractor  had  had  ample  time 
within  which  to  provide  such  evidence  prior  to 

the  Board's  rendering  of  the  principle  decision. 

Appeal  of  Power  Line  Erectors, 
IBCA-637-5-67  (Jan.    29,    1969) 

Inc. 

Evidence  sufficient  to  admit  a  will  to  probate  in 
a  state  court  is  sufficient  to  sustain  adminis- 

trative approval  of  such  will  by  the  Secretary 
or  his  delegate. 

Estate  of  Joseph  Cannon,    IA-T-19  (Feb.    7,    1969) 

Evidence  tendered  on  appeal  to  the  Secretary  of 
the  Interior  after  a  hearing  has  been  held  in  a 
Government  mining  contest  case  cannot  be 
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considered  and  weighed  with  the  evidence  pre- 
sented at  the  hearing  in  making  a  decision  on 

the  merits  of  the  contest  since  the  record 
made  at  the  hearing  constitutes  the  sole  basis 
for  decision;  however,   such  evidence  may  be 
considered  in  determining  whether  there  is  any 
justification  for  ordering  a  further  hearing  in 
the  case  and  where  it  appears  that  most  of  the 
evidence  pertains  to  a  discovery  on  a  portion 
of  a  claim  which  has  been  appropriated  for  a 

roadway  by  the  Forest  Service  and  the  remain- 
ing evidence  is  insufficient  to  indicate  a  dis-    . 

covery  on  the  remaining  portions  of  the  claim, 
a  new  hearing  is  not  warranted. 

United  States  v.    Bess  May  Lutey  et  al.  ,   A-30927 
(Mar.    4,    1969)  76  I.  D.   37 

A  Government  mineral  examiner  has  no  duty  to  do 
discovery  work  on  a  mining  claim  but  merely  to 
investigate  the  claim  to  determine  whether  a 
discovery  has  been  made;  therefore,   testimony 
by  an  examiner  that  he  examined  a  mining  claim 
and  the  workings  thereon  but  found  no  evidence 
of  a  valuable  mineral  deposit  is  sufficient  to 
establish  a  prima  facie  case  by  the  Government 
as  to  the  invalidity  of  the  claim. 

The  technical  exclusionary  rules  of  evidence  ap- 
plied in  court  proceedings  need  not  be  followed 

in  administrative  hearings;  therefore,   the  fact 
that  hearsay  evidence,   consisting  primarily  of 
assay  reports,  was  presented  by  both  parties 
in  a  Government  contest  together  with  other 
evidence  is  no  reason  for  changing  a  decision 

invalidating  a  mining  claim  which  is  sustainable 
even  without  such  evidence. 

United  States  v.    Lawrence  W.   Stevens  et  al.  , 

A-30980  (Mar.    24,    1969)  76  I.  D.    56 

The  affidavit  of  a  mining  expert  who,   upon  exami- 
nation of  the  administrative  record  in  a  mining 

claim  contest  but  without  examination  of  the 
contested  mining  claim  itself,   recommends 
that  certain  steps  be  taken  to  ascertain  the 
extent  of  the  mineralization  occurring  on  the 
claim  and  who  expresses  the  opinion,   based 
upon  assumed  facts  which  the  Department  has 

found  to  be  unsubstantiated  by  credible  evi- 
dence, that  the  claim  can  be  profitably  mined 

will  not  be  considered  either  as  evidence  of  the 

mineral  value  of  the  claim  or  as  the  demon- 

stration of  error  in  the  Department's  determi- 
nation from  the  evidence  presented  in  the 

course  of  a  hearing  that  no  discovery  of  a 
valuable  mineral  deposit  has  been  shown;  how- 

ever, where  it  appears  that  further  examina- 
tion of  the  claim  could  be  useful  in  resolving 

conflicting  testimony  of  witnesses  for  the  re- 
spective parties  to  the  contest,  the  mining 



928 

RULES  OF  PRACTICE— Continued 

EVIDENCE  — Continued 

RULES  OF  PRACTICE— Continued 

EVIDENCE  —Continued 

claimant  will  be  permitted  to  submit  for  con- 
sideration credible  evidence  tending  to  sub- 

stantiate the  values  allegedly  found. 

United  States  v.   Thomas  C.   Wells.  A-30805 
(Supp.  )  (Apr.    25,    1969) 

The  Government  is  a  party  in  interest  in  any  pro- 
ceeding before  the  Department  of  the  Interior 

and  may  take  advantage  of  any  information 

developed  in  such  a  proceeding,  and  the  tran- 
script of  hearing  in  a  private  contest  of  a 

homestead  entry  is  properly  received  in  evi- 
dence at  the  hearing  held  in  connection  with  a 

subsequent  Government  contest  of  the  same 
entry  regardless  of  what  may  have  been  the 
final  disposition  of  the  private  contest. 

United  States  v.   Lloyd  W.  Booth,  A-30994 
(May  27,   1969)  76  I.  D.    73 

Evidence  that  the  marital  relations  between  the 
decedent  and  his  spouse  had  deteriorated  and 
that  they  were  estranged  at  the  time  he  executed 
a  will  disinheriting  such  spouse  is  sufficient 
to  support  a  finding  that  such  will  makes  a 
natural  disposition  of  the  estate  of  the  decedent 
as  to  such  spouse. 

Estate  of  William  Bigheart,  Jr. ,  IA-T-21 
(Aug.   8,    1969) 

Evidence  submitted  outside  a  hearing  in  a  contest 
cannot  be  considered  in  deciding  the  case  on 
the  merits  but  may  be  examined  to  determine 
whether  of  not  a  further  hearing  is  warranted. 

United  States  v.   Harold  H.   Benson,  A-31061 
(Sept.   4,   1969) 

In  an  appeal  involving  a  question  of  interpretation 
of  specifications,   an  expert  witness  will  be  per- 

mitted to  give  an  opinion  as  to  whether  a  con- 
tractor's interpretation  was  reasonable,   not- 

withstanding the  Government's  objection  that 
such  opinion  invades  the  province  of  the  Board, 
where  such  testimony  may  aid  the  Board  in  the 
resolution  of  the  question;  but  such  testimony 
is  advisory  in  character  and  may  be  rejected 
or  accepted  by  the  Board  in  whole  or  in  part, 
even  though  uncontradicted. 

Appeal  of  Allison  &  Haney,   Inc. 
(July  24,    1969) 

IBCA-587-9-66 

76  1.  D.     141 

Where  a  court  has  remanded  a  case  to  this  Depart- 
ment for  further  evidentiary  proceedings  on  a 

finding  that  there  was  not  a  prima  facie  sub- 
stantiation in  the  record  for  the  standard 

employed  in  determining  the  validity  of  a 
mining  claim,  it  is  proper  at  the  hearing  on 
remand  to  consider  all  evidence  relating  to  the 
validity  of  the  claim;  especially  where  any 
question  raised  by  the  court  as  to  the  standard 
has  been  resolved  by  subsequent  rulings  of 
othar  courts. 

United  States  v.   Estate  of  Alvis  F.   Denison, 

A-30991  (Sept.   8,   1969)  76  I.  D.    233 

In  determining  whether  land  on  which  a  building 
stone  claim  is  located  is  chiefly  valuable  for 

building  stone,    evidence  submitted  by  the 
locator  on  that  point  may  be  considered  along 

with  evidence  by  the  United  States  as  to  the  val- 
ue of  the  land  for  other  purposes,    even  though 

the  United  States  does  not  submit  any  direct 
evidence  on  the  value  of  the  land  for  building 
stone. 

United  States  v.   Frank  and  Wanita  Melluzzo  et  al. 

A-31042    (July  31,    1969)  76  I.  D.    181 

A  will  wherein  the  testator  disinherits  his  heirs  and 

blood  relatives  is  not  unnatural  per  se.     The 
preference  of  strangers  to  the  blood  by  a  testator 
is  merely  evidence  to  be  considered  in  the 
determination  of  his  testamentary  capacity,  and 
whether  such  preference  is  natural  depends  on 
the  relationship  between  the  testator  and  his 
heirs  and  devisees. 

Estate  of  John  Newton  Harlow,  Sr.     IA-T-22 
(Dec.    16,   1969) 

Evidence  that  a  decedent  was  a  chronic  alcoholic, 
but  which  fails  to  establish  that  the  decedent 

had  suffered  damage  to  his  brain  to  the  degree 

that  his  memory  or  ability  to  reason  was  af- 
fected,  or  which  fails  to  establish  that  he  was 

intoxicated  at  the  time  of  executing  his  will, 
is  insufficient  to  rebut  the  testimony  of  attest- 

ing witnesses  concerning  the  testamentary 
capacity  of  the  decedent. 

A  claim  for  an  alleged  constructive  change  will  be 
denied  when   the  supporting  evidence  consists  pri- 

marily of  an  asserted  understanding  as  to  a  con- 
tract term  arrived  at  prior  to  acceptance  of  the 

contract,  and  when  the  integrated  contract  did  not 
contain  the  asserted  term.    The  evidence  is  parol 
evidence,   and  cannot  be  used  to  vary  the  terms  of 
an  unambiguous  agreement. 

Appeal  of  Inter*Helo,   Inc. ,   IBCA-713-5-68 
(Dec.    30,    1969) 
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In  the  absence  of  actual  cost  data  for  a  large  part  of 
the  claimed  extra  costs  and  in  circumstances 
where  estimates  of  such  costs  have  been  based 
primarily  on  formula  cost  of  ownership  figures 
for  equipment  for  the  time  involved,   formula 
calculations  of  fuel  and  oil  costs,   and  a  pro  rata 
distribution  of  labor  costs,   the  Board  will  use  a 
jury  verdict  approach  to  determine  the  amount  of 
an  equitable  adjustment  for  a  changed  condition  to 
which  the  contractor  is  entitled. 

Appeal  of  Ray  D.   Bolander  Company,   Inc. , 
IBCA-331    (Mar.    30.    1970)      77  I.  D.  31 

The   requisite  mental   capacity  which  a   testator  must 
have   in  order   to  make   a  valid   testamentary  dis- 

position of   his   property   Is   the  ability   to   remem- 
ber,   at    least    in   a   general   and   approximate  way, 

the  nature  and   extent   of   his   property,    to   recog- 
nize  those  who  are   the   natural   objects   of   his 

bounty,   and   to  comprehend   the  nature  of   the 
testamentary  act   Itself. 

The  bare  allegation  that  a  will  is  unnatural  because 
of  the  relatively  small  devise  to  the  heirs  of  the 
testator  is  insufficient  to  support  a  finding  that 
such  will   is  unnatural. 

A  will  wherein  the  testator  disinherits  his  heirs  and 

blood  relatives  is  not  unnatural  per  se.    The  pi  cf- 
srence  of  strangers  to  the  blood  by  a  testator  is 
merely  evidence  to  be  considered  in  the  deter- 

mination of  his  testamentary  capacity,   and  wheth- 
er such  preference  is  natural  depends  on  the  re- 

lationship between  the  testator  and  his  heirs  and 
devisees. 

Medical  evidence  regarding  the  testamentary  capac- 
ity of  a  testator  which  is  inconclusive  and  subject 

to  a  reasonable  difference  of  opinion  is  not  suf- 
ficient to  overcome  the  presumption  of  testamen- 

tary capacity  created  by  the  testimony  of  the 

attesting  witnesses  that  the  testator's  will  was 
duly  and  properly  executed. 

Estate  of  John  P.   Whitetail,   IA-T-23 
(Apr.    17,    1970) 

A  motion  fcr  reconsideration  will  be  denied  where  it 
presents  no  evidence  not  previously  available, 
nor  any  citations  to  controlling  law  which  would 
require  a  different  decision  from  that  given,   but 
which  argues  simply  that  the  Board  was  wrong  in 
its  application  of  the  law  to  the  facts,   and  in  its 
interpretation  of  the  contract. 

Appeal  of  Ir.ter*Helo,   Inc. 
(Apr.    24,    1970) 

IBCA-713-5-68 

limited  to  issues  related  to  lack  of  timely  notice 
of  the  claims  asserted,   where  the  Board  finds  (i) 
that  the  two  appeals  are  closely  related  (ii)  that 
the  issues  involved  in  the  appeal  as  to  which  the 
question  of  timeliness  had  been  raised  were 
relatively  simple,   and  (iii)  that  from  the  stand- 

point of  convenience  to  prospective  witnesses  the 
record  clearly  established  that  Jackson, 
Mississippi,   was  preferable  to  Washington,   D.  C. 
as  the  site  for  the  hearing.     A  Government  re- 

quest for  the  issuance  of  interrogatories  to  the 
appellant  directed  to  the  issue  of  timeliness  of 
notice  of  claim  was  granted,   however,   where  the 
Board  found  that  answers  to  the  interrogatories 
propounded  would  narrow  the  issues  in  advance  of hearing. 

Appeals  of  John  H.   Moon  tt  Sons,   Inc. , 
IBCA-814-12-69,  IBCA-815-12-69  (May  14,    1970) 

77  I.  D.  78 

A  motion  by  an  appellant  to  expunge  numerous  exhib- 
its from  the  appeal  file  predicated  primarily  upon 

the  ground  that  their  inclusion  without  affording  an 
opportunity  for  cross-examination  of  the  authors 
of  the  various  documents  would  be  violative  of  due 

process,   was  granted  only  to  the  extent  that  the 
record  fails  to  indicate  that  the  contracting  officer 
had  in  fact  considered  the  questioned  exhibits  in 
making  the  findings  appealed  from.     In  support  of 
its  ruling  the  Board  notes  that  (i)  the  Board's 
rules  specifically  provide  for  the  composition  of 
the  appeal  file;  (ii)  comparable  rules  of  other 
boards  have  been  determined  not  to  be  violative 
of  due  process;  (iii)  where  a  hearing  is  held  the 
probative  value  to  be  given  to  appeal  file  exhibits 
will  be  determined  by  the  evidence  offered  in  sup- 

port by  witnesses  subject  to  cross-examination; 
(iv)  expunging  an  exhibit  from  the  appeal  file  is  no 
indication  of  the  ruling  the  Board  may  make  if  the 
exhibit  is  proffered  at  the  hearing;  and  (v)  as  for 
summaries  and  other  exhibits  expurtged  from  the 

appeal  file  the  Government  may  wish  to  resort  to 

discovery,   where  appropriate,   to  establish  the 
accuracy  of  particular  exhibits. 

Appeals  of  Cen-Vi-Ro  of  Texas,  Inc., 
IBCA-718-5-68  and  IBCA-755-12-68 
(May  28,    1970)  77  I.D.I 06 

An  appeal  will  be  denied  where  the  appellant  offers 
no  proof  in  support  of  its  claims.     Appellant 
bears  the  burden  of  proving  its  allegations. 

Appeal  of  Fulcrum  Corporation  of  New  Jersey, 
IBCA-745-11-68  (June  11,    19YU) 

Appellant's  request  to  consolidate  two  appeals  for 
purposes  of  hearing  in  Jackson,   Mississippi,   is 
granted,   despite  the  Government's  urging  that  a 
separate  hearing  be  held  for  one  of  the  appeals 

A  first  category  changed  conditions  claim  is  denied 
where,    in  a  case  decided  upon  the  record  with- 

out a  hearing,   the  Board  finds  that  the  appel- 
lant has  failed  to  show  by  a  preponderance  of 
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evidence  that  the  sand  content  of  the  designat- 
ed borrow  area  differed  materially  from  the 

representations  made  by  the  Government;  or 
that  information  allegedly  withheld  by  the  Gov- 

ernment affected  the  appellant's  bid  with  re- 
spect to  either  the  sand  content  represented  to 

be  present  or  the  pit  recovery  factor  used. 
The  Board  notes  (i)  that  the  only  testing  per- 

formed by  the  appellant  to  determine  sand  con- 
tent was  done  some  eighteen  months  after  con- 
tract completion  (ii)  that  such  testing  involved 

three  of  twenty -three  test  borings  for  which  in- 
formation was  shown  by  the  Government  in  the 

invitation;  and  (iii)  that  the  results  of  the  ap- 
pellant's testing  (as  contrasted  with  that  of  the 

Government)  were  stated  as  conclusions  with- 
out any  details  being  furnished  as  to  the  meth- 
od  employed  in  testing  or  grading  of  the  sam- 

ples taken.     In  addition,    the  Board  found  that 
appellant  had  failed  to  offer  any  evidence  to 
support  its  contention  that  the  so-called  total 
accountability  approach  was  based  upon  an  ac- 

cepted trade  practice. 

Claims  of  changed  conditions  in  both  the  first  and 
second  category  are  denied,    in  a  case  decided 
upon  the  record  without  a  hearing,   where  the 
Board  finds  that  appellant  has  failed  to  show  by 
a  preponderance  of  evidence  that  changed  con- 

ditions in  either  category  were  encountered. 
With  respect  to  the  first  category  changed  con- 

ditions claim,    the  Board  noted  that  the  appel- 
lant's action  in  acknowledging  the  accuracy  of 

information  provided  in  the  Government's  test 
borings  would  appear  to  preclude  appellant 
from  relying  upon  the  contention  that  the  con- 

ditions represented  by  the  Government's  test 
borings  were  materially  different  than  condi- 

tions encountered   in  actual  excavation.    Re- 
specting the  second  category  changed  conditions 

claim,    the  Board  found  (i)  that  conditions  en- 
countered could  not  be  said  to  be  unknown  where 

the  appellant  acknowledged  that  the  physical 
conditions  and  characteristics  of  all  materials 

tested  throughout  the  Government's  aggregate 
source  were  consistent  with  its  p. .  Ad  studies; 
and  (ii)  that  conditions  encountered  could  not  be 
said  to  be  unusual  where  the  appellant  acknowl- 

edged that  prior  to  bid  it  had  anticipated  that 
conditions  of  the  type  encountered  would  be  met 
and  failed  to  show  that  the  adverse  conditions 

present  were  materially  different  than  should 
have  been  expected. 

Appeals  of  Al  Johnson  Construction  Company  and 
Morrison-Knudsen  Company,    Inc.    and  Al  Johnson 
Construction  Company,    IBCA -789-7 -69  and 

IBCA-790-7-69  (Sept.    30,    1970)  77I.D.127 

Findings  by  a  gearing  examiner  in  a  mining  contest 
that  the  marketability  test  was  not  satisfied  as  to 
building  stone  and  a  pumicite-like  material  prior 
to  a  withdrawal  of  the  land  will  not  be  disturbed 
where  the  factual  conclusions  could  be  deduced 
from  testimony  at  the  hearing. 

United  States  v.   William  D.   Pulllam.    et   al., 
1  IBLA  143    (Dec.    8,   1970) 

RULES  OF  PRACTICE— Continued 

EVIDENCE  — Continued 

The  contractor  is  awarded  11  days  of  time  extension 
for  unusually  severe  weather  on  a  road  building 
project  based  on  evidentiary  admissions  in  con- 

tracting officer's  statements  which  established  an 
unrebutted  presumption  of    liability, 

A  claim  for  a  time  extension  because  of  alleged  de- 
ficient design  will  be  denied  when  appellant  fails 

to  prove  by  any  substantial  evidence  the  allegation 
of  design  deficiency. 

Appeal  of  Roy  L.  Matchett,   IBCA-826-2-70 
(Feb.    26,    1971) 

The  technical  exclusionary  rules  of  evidence  ap- 
plied in  court  proceedings  need  not  be  followed 

"in  administrative  hearings;  therefore,    the  fact 
that  hearsay  evidence,    consisting  of  an  assay 
report,   was  received  by  the  Hearing  Examiner 
in  a  Government  contest,    together  with  other 
evidence,    is  no  reason  for  changing  a  decision 
which  is  sustainable  even  without  such  evidence. 

Testimony  by  a  Government  mineral  examiner 
that  he  examined  a  mining  claim  and  the  work- 

ings thereon  but  found  no  evidence  of  a 
valuable  mineral  deposit  is  sufficient  to  estab- 

lish a  prima  facie  case  by  the  Government  as 
to  its  right  to  use  and  manage  the  surface  of 
the  claim. 

United  States P.  Jones,  2  IBLA  140 

(Apr.  8,  1971) 

Evidence  tendered  on    appeal  in  a  mining  contest 
case  may  not  be  considered  except  for  the 
limited  purpose  of  deciding  whether  a  further 
hearing  is  warranted,    since  the  record  made 
at  the  hearing   must  be  the  sole  basis  for 
decision. 

In  a  government  mining  contest,  where  the  con- 
testant has  made  a  prima  facie  showing  of  lack 

of  discovery,  the  burden  of  producing  prepon- 
derating evidence  of  the  existence  of  a  valuable 

mineral  deposit  sufficient  to  support  a  discov- 

ery is  upon  the  claimant,  and  he  cannot  secure 
a  determination  that  the  claim  i6  valid  merely 
by  attempting  to  discredit  and  impeach  the  govern- 

ment's witnesses. 

New  evidence  tendered  on  appeal  is  not  sufficient 
to  justify  further  evidentiary  proceedings, 

although  it  might  discredit  testimony  by  govern- 
ment mineral  examiners  that  two  of  their 

samples  of  a  placer  mining  claim  were  taken 
to  bedrock,    where  there  is  no  tender  of  proof 
showing  that  the  alleged  greater  mineral  values 
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at  bedrock  actually  exist  and  the  record  does  not 
show  evidence  of  sufficient  gold  to  warrant  a 
prudent  man  to  anticipate  development  of  a 
valuable  mine. 

United  States  v.    Wayne  Winters  d/b/a/   Piedras  Del 
Sol  Mining  Company,   2  IBLA  329    (June  2,    1971) 

78  I.D.    193 

RULES   OF  PRACTICE— fnnHn,.^ 

EVIDENCE— Continued 

In  a  mining  contest,  the  Government  may 
use  an  expert  witness  such  as  a  qualified 
mining  engineer,  to  establish  its  case 
and  testify  concerning  the  prudent  man 
teat  of  discovery. 

Pnited  States  v  »ny^4   s.  McKenzJ 
97  (Nov.  19,  1971) e,  4  IBLA 

Where  the  contestee  declines  to  present 

any  evidence  to  rebut  the  contestant's 
prima  facie  case,  either  at  the  hearing 
or  during  a  subsequent  30-day  period 
while  the  record  is  held  open  for  the 
receipt  of  such  evidence,  and  where  the 
contestee  likewise  fails  to  avail  her- 

self of  opportunities  provided  to 
present  motions  for  a  rehearing  and 
to  have  the  claims  reexamined  by  the 
government,  notions  presented  on  appeal 
for  a  reexamination  of  the  claims  and 

for  a  new  hearing  will  be  denied. 

The  sole  basis  for  decision  in  a  contest 

case  is  the  record  made  at  the  hearing, 
although  evidence  submitted  on  appeal 
can  be  considered  for  the  purpose  of 

determining  whether  a  further  hearing 
is  warranted;  but  in  the  absence  of 

substantial  proof  tending  to  show 
the  existence  of  a  valid  discovery 
on  the  claims  there  is  no  basis  for 

further  evidentiary  proceedings. 

United  States  v.  Jlmmle  (Juanita)  P.  Lalng. 
3  IBLA  108   (Aug.  19,  1971) 

In  a  government  mining  contest,  where  the  con- 
testant had  made  a  prima  facie  showing  of  lack 

of  discovery,  the  burden  of  producing  prepon- 
derating evidence  of  the  existence  of  a 

valuable  mineral  deposit  sufficient  to  support 
a  discovery  la  upon  the  claimant,  and  he  can- 

not secure  a  determination  that  the  claim  is 
valid  merely  by  attempting  to  discredit  the 

government's  witness. 

Testimony  by  a  government  mineral  examiner  that 
he  examined  a  mining  claim  and  the  workings 
thereon  but  found  no  evidence  of  a  valuable 
mineral  deposit  Is  sufficient  to  establish  a 

prima  facie  caae  by  the  government  of  lack  of discovery. 

L.  B.  McCulre,  4  IBLA  307 Pnited  States  v. 

(Fab.  4,  1972) 

A  field  examination  report  of  a  trade  and 
manufacturing  site  claim  is  not  evidence 
on  which  the  final  action  of  cancellation 
may  be  taken,  until  such  time  as  the 
pertinent  facts  are  admitted  by  the  appli- 

cant or  the  report  is  admitted  into  evi- 
dence at  a  hearing  initiated  by  a  contest 

complaint. 

The  Board  of  Land  Appeals  has  authority  to 

reverse  the  fact  findings  of  a  hearing  exam- 
iner even  when  not  clearly  erroneous.   How- 
ever, where  the  resolution  of  a  case  depends 

primarily  upon  his  findings  of  credibility, 
which  in  turn  are  based  upon  his  reaction  to 

the  demeanor  of  the  witnesses,  and  such  find- 
ings are  supported  by  substantial  evidence, 

they  will  not  be  disturbed  by  the  Board. 

State  Director  for  Utah  v.  Edgar  Dunham, 
3  IBLA  155   (Aug.  31,  1971),  78  I.D.  272 

An  appellant  was  not  denied  a  fair  hearing 
when  she  did  not  receive  a  copy  of  an 

exhibit  which  she  requested,  when  it  was 
shown  that  she  had  copies  of  numerous 
items  from  the  exhibit  In  her  possession 
and  sufficient  opportunity  to  examine  the 
other  items. 

An  appellant  waa  not  denied  a  fair  hearing 

when  she  did  not  receive  a  copy  of  the 

exhibit  she  requested,  when  it  was  shown 

that  a  copy  of  such  exhibit  was  not  neces- 
sary to  the  preparation  of  her  case. 

Mrs.  R.  W.  Hooper.  3  IBLA  330  (Oct.  20,  1971) 

Don  E.  Jonz.  5  IBLA  204  (Mar.  20,  1972) 

An  assay  report  which  is  not  supported  by 
evidence  as  to  who  took  the  sample 
assayed,  where  it  was  taken,  and  what 
procedures  were  followed  cannot  be  given 
substantial  evidential  weight. 

United  States  v.  Ray  Guthrie,, et  al., 
5  IBLA  303  (Apr.  14,  1972) 

Where,  under  a  contract  for  the  construction  of  a  dam 

calling  for  excavation  of  a  cutoff  trench  to  sound 
rock  (shown  on  the  plans  and  specifications  to  be 
at  a  depth  of  60  feet) ,  the  Government  erroneously 

staked  the  depth  of  the  trench  before  rock  was  ulti- 
mately reached  at  60  feet,  and  the  contracting  offi- 

cer issued  a  change  order  to  compensate  the  contrac- 
tor, inter  alia,  for  the  increased  cost  of  dewater- 

ing  the  trench,  the  contractor  contended  that  the 
amount  allowed  was  inadequate,  answers  by  an  officer 

of  the  contractor  to  interrogatories  propounded  in 

a  lawsuit  against  it  by  the  dewatering  sub-subcon- 
tractor arising  out  of  this  work,  which  refer  to 

the  failure  and  inadequacy  of  the  sub-subcontrac- 
tor's dewatering  equipment  and  plan  of  dewatering 

are  admissible  as  judicial  admissions  against  in- 
terest by  the  contractor  on  the  question  of  the 
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contractor '9  entitlement  to  further  compensation 
for  dewaterlng  difficulties  allegedly  resulting 
from  the  erroneous  staking. 

Where  a  contractor  under  a  contract  calling  for  the 
construction  of  a  tunnel  and  an  access  shaft  extend- 

ing 200  feet  downward  from  ground  surface  to  the 
gate  chamber  in  the  tunnel  excavated  the  shaft  by 
means  of  blasting,  and  subsequently  the  Government 

redesigned  the  shaft,  in  part  due  to  a  funnel-shaped 

excavation  caused  by  the  contractor's  blasting 
technique,  the  contractor  is  not  entitled  to  be 

compensated  for  the  cost  of  refilling  the  funnel- 
shaped  excavation  since  the  record  does  not  estab- 

lish that  such  cost  is  attributable  to  a  changed 

condition  rather  than  to  the  contractor's  blasting 
methods* 

During  an  appeal  taken  under  a  contract  for  the  con- 
struction of  a  tunnel,  where  the  accuracy  of  cer- 

tain benchmarks  established  by  the  Government  is  in 
issue,  a  survey  performed  by  the  Government  after 
the  work  was  completed  in  the  course  of  the  hearing 

of  the  appeal  is  admissible  into  evidence,  since  a 
substantial  identity  between  the  conditions  which 

actually  existed  at  the  time  the  controversy  arose 
and  the  subsequent  conditions  was  established. 

In  an  appeal  in  which  the  quantity  of  open  cut  excava- 
tion performed  by  a  contractor  is  In  Issue,  where 

the  contractor  has  introduced  Into  evidence  a  series 

of  28  plats  with  an  explanation  purporting  to  demon- 
strate Government  survey  errors  relating  to  open  cut 

excavation,  Government  analyses  of  such  documents 
are  admissible.   Since  a  contract  appeals  board  has 
substantial  latitude  in  the  area  of  admission  or 
exclusion  of  evidence,  where  the  Board  must  deal 

with  a  complex,  voluminous  record,  the  Board  will 
exercise  that  discretion  and  admit  into  evidence 

those  items  that  appear  designed  to  enhance  its 
understanding  of  the  Issues  and  to  assist  it 
materially  in  the  performance  of  its  functions. 

A  contractor  whose  work  was  disrupted  and  damaged  as 
a  result  of  the  bursting  of  an  oil  pipeline  (owned 
by  a  third  party),  which  ran  under  the  contract 
site  and  over  which  the  contractor  had,  with  the 

Government' 8  approval,  located  Its  concrete  batch- 
ing plant,  was  not  entitled  to  be  compensated  by 

the  Government  for  the  damage  sustained  on  the 

ground  that  the  damage  resulted  from  the  Govern- 
ment's failure  to  discharge  its  implied  contractual 

obligation  to  provide  a  proper  and  safe  construction 
site,  in  the  absence  of  proof  that  the  Government 

was  responsible  for  the  bursting,  since  the  contrac- 
tor bore  the  risk  of  loss  under  the  Permits  and 

Responsibilities  clause  of  the  contract. 

A  contractor  in  an  appeal  having  a  massive  record, 
who  alleges  instances  of  inadequate  payment  under 
a  contract  for  the  construction  of  a  dam,  and  in 

support  thereof  introduces  into  evidence  various 
Government  payment  books  unpaglnated  and  some  seven 
inches  in  thickness  without  clearly  establishing 

such  allegations  by  further  specification  or  identi- 
fication in  such  books,  has  not  sustained  its  bur- 

den of  proof,  since  it  was  not  incumbent  upon  the 

Board  to  search  the  record  "for  errors  that  may  be 

lurking  among  the  labyrinths." 

Recovery  by  a  contractor  under  a  contract  for  the  con- 
struction of  a  dam  who  alleged  that  all  of  its 

claims  against  the  Government  were  inseparable  and 

that  payment  should  be  made  on  the  basis  of  its 
total  expenditures  less  contract  receipts  is  denied 

where  the  contractor's  records  were  such  that  allo- 
cation of  costs  to  specific  claims  could  be  made 

and  the  reasonableness  of  such  total  costs  and  the 

Government's  responsibility  therefor  were  not  estab- 
lished.  In  such  circumstances  the  Board  found  that 

resort  to  the  jury  verdict  approach  for  determining 
the  amount  of  the  equitable  adjustment  was  warranted, 

since  the  Government's  evidence  respecting  costs  was 
also  not  segregated  to  specific  claims. 

Steenberg  Construction  Company,  IBCA-520-10-65 
(May  8,  1972)  79  I.D.  158 

A  report  of  field  examination  is  not  evidence 
on  which  a  desert  land  final  proof  may  be 

rejected  and  the  entry  cancelled.   Where 
final  proof  asserts  full  compliance  with  the 

law,  and  its  showings  are  questioned,  a  con- 
teat  complaint  should  be  Initiated  to  afford 
the  entryman  an  opportunity  for  a  hearing. 

Calvin  L.  Howard,  6  IBLA  285  (June  30,  1972) 

Despite  factual  concessions  by  counsel  for  the 
Government,  the  Board  is  not  precluded  from 

reviewing  the  entire  record  and  determining 
whether,  and  to  what  extent,  rights  have 
been  earned  under  the  public  land  laws. 

United  States  v.  William  Leonard  Gredlagin, 
7  IBLA  1  (July  2U ,  1972) 

Where  the  Government  was  found  to  be  re- 
sponsible for  an  indeterminate  portion 

of  a  delay  in  having  utility  poles  re- 
located on  a  road  construction  job  and 

information  having  a  direct  bearing  on 

the  propriety  of  the  amount  of  liquidated 

damages  assessed  was  either  in  the  pos- 
sesssion  of  the  Government  or  more  acces- 

sible to  it  than  it  was  to  the  appellant, 
no  attempt  should  be  made  to  apportion 
the  delay  between  the  parties  and  the 
Board  therefore  holds  that  the  appellant 
is  entitled  to  have  the  contract  time 
extended  to  the  date  the  contract  was 
determined  to  be  substantially  complete. 

Appeal  of  John  H.  Moon  &  Sons,  IBCA-815-12-69 
(July  31,  1972)  79  I.D.  465 

A  mining  contestee  is  the  true  proponent  under  the 
Administrative  Procedure  Act  that  his  claim  is 

valid  and,  therefore, has  the  burden  of  overcoming 

the  Government's  prima  facie  case  of  no  discovery 
with  a  preponderance  of  the  evidence. 

United  States  v.  Glen  S.  Gunn  et 

(Sept.  15,  1972) 
ll.f  7  IBLA  237 

79  I.D.  I 

The  Government  is  not  obligated  to  affirmatively 

prove  that  the  land  in  a  mining  claim  is  non- 
mineral  or  that  no  discovery  exists;  if  the  Gov- 

ernment's mineral  examiner  testifies  that  he  ex- 
amined a  mining  claim  and  fotjnd  no  evidence  of 
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a  valuable  mineral  deposit,  the  Government  has 
established  a  prima  farlp  rasp  of  lack  of  dis- 

covery . 

United  States  v.  Cecil  R.  Blomqulst,  Administrator 
of  the  Estate  of  Frank  Blomqulst,  et  al.,  7  IBLA 
351  (Sept.  28,  1972) 

claim  is  not  sufficient  to  establish  their 

existence;  nor  does  a  showing  of  some  iso- 
lated, low,  mineral  values  suffice  to  con- 

stitute a  valuable  mineral  deposit  where 
there  is  no  adequate  evidence  indicating 

any  continuity  between  the  areas  showing 
values  to  support  a  reasonable  inference 
as  to  the  extent  of  the  mineral  deposit. 

The  Board,  as  the  delegate  of  the  Secretary 
of  the  Interior,  is  obliged  to  consider 
everything  contained  in  the  record  in 

determining  all  matters  relevant  to  the 
issues  in  the  matter. 

United  States  v.  Leonard  F.  Nelson,  8  IBLA 

294   (Dec.  6,  1972)   

An  assay  report  which  is  not  supported  by 
evidence  as  to  who  took  the  sample  assayed, 
where  it  was  taken,  and  what  procedures 
were  followed  cannot  be  given  substantial 
evidential  weight. 

George  Avgeris,  8  IBLA  316 United  States  \ 

(Dec.  7,  1972) 

Where  the  Government  refused  prior  to  a 
hearing  on  its  contest  against  mining 
claims  to  divulge  the  results  of  assays 
and  benef iciation  tests  there  was  no 

unfair  surprise  at  the  hearing  when 

the  contestee  failed  to  request  a  con- 
tinuance after  the  evidence  was  presented. 

The  failure  to  make  such  a  request  con- 
stituted a  waiver  of  the  contestee 's 

original  objectibn  to  proceeding  with 
the  hearing  before  he  could  examine  all 

of  the  Government's  reports  and  infor- 
mation on  the  claims. 

United  States  v.  Vernon  J.  Zerwekh,  9  IBLA  172 
(Jan.  29,  1973) 

Where  the  Bureau  of  Land  Management  rejects 

a  grazing  lease  renewal  application  and  no 
rational  basis  therefor  is  manifested  in 

the  record,  the  rejection  will  be  reversed 

and  the  case  remanded  for  further  appro- 

priate consideration. 

Vera  A.  Venable,  9  IBLA  294  (Feb.  6,  1973) 

Where  a  small  tract  is  classified  for  direct 

sale  to  an  applicant,  the  applicant  has  a 
preference  rieht  to  purchase  the  tract  at 
the  fair  market  value  established  by 

appraisal.   If  the  applicant  disputes  the 
appraised  value,  the  burden  Is  upon  the 

applicant  to  prove  by  substantial  and 
positive  evidence  that  the  appraisal  is 
erroneous  . 

Tax  assessment  schedules,  in  and  of  them- 
selves, are  insufficient  evidence  to  estab- 

lish that  an  appraisal,  conducted  in  accor- 
dance with  Bureau  of  Land  Management  stan- 

dards, is  erroneous. 

Nick  Lambros,  10  IBLA  135  (Mar.  19,  1973) 

United  States 

(Dec.  8,  1972) 
Roy  Grigg,  8  IBLA  331 

79  I.D.  682 

The  weight  and  credibility  of  evidence  are 

matters  properly  considered  by  an  Adminis- 
trative Law  Judge  in  the  first  instance. 

His  findings,  when  in  accord  with  the  pre- 

ponderance of  the  substantial  and  probative 
evidence  adduced,  will  not  be  disturbed. 

United  States  v.  Humboldt  Placer  Mining 
Company  and  Del  De  Rosier,  8  IBLA  407 

(Dec.  20,  1972)  79  I.D.  709 

A  mineral  examiner  witness  for  the  Forest 
Service  in.  a  Government  contest  against  a 

mining  claim  is  not  disqualified  as  a  wit- 
ness nor  is  his  credibility  discredited 

merely  because  he  is  an  employee  of  that 
agency  and  has  recommended  that  the  contest 
be  brought,  and  the  contestee  merely  assert! 
without  substantiation,  that  he  is  being 
discriminated  against. 

The  mere  belief  by  a  claimant  that  valuable 
pockets  of  wire  gold  exist  within  a  mining 

The  Board  denies  a  Government  motion  for  recon- 
sideration where  it  finds  that  a  diary  entry 

contained  in  an  exhibit  offered  in  evidence 

by  the  Government,  together  with  the  testi- 
mony of  a  witness  for  the  appellant  created 

an  inference  that  the  Government  was  respon- 
sible for  an  indeterminate  portion  of  a  pro- 

tracted delay  in  removing  utility  poles  from 
the  work  area  on  a  road  construction  job  and 

that  the  Government  failed  to  rebut  such 
inference  even  though  information  having  a 

direct  bearing  on  the  propriety  of  liqui- 

dated damages  assessed  for  delayed  perfor- 

mance was  apparently  within  its  possession 
or  was  more  accessible  to  it  than  it  was  to 

the  appellant.   The  Board  therefore  reaf- 
firmed its  prior  holdings  that  no  attempt 

should  be  made  to  apportion  the  delay 

between  the  parties  and  that  the  contract 

time  should  be  extended  to  the  date  the  con- 
tract was  determined  to  be  substantially 

complete. 

,1  of  John  H.  Moon  &  Sons,  IBCA-8 1
5-12-69 Appe 

(Mar.  23,  1973) I.D.  235 
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A  contractor's  application  to  take  the  depositions 

of  Government  employees  for  the  purpose  of  dis- 
covery and  for  use  as  evidence  will  not  be 

granted  for  both  purposes  since  the  Board's rule  governing  such  applications  (43  CFR  4.115) 

permits  depositions  to  be  taken  under  certain 
circumstances  only  for  alternative  purposes. 

Carl  W.  Olson  &  Sons  Co. 
1973) 

IBCA-930-9-71  (Apr.  18, 

RULES  OF  PRACTICE— Continued 

EVIDENCE  — Continued 

Evidence  tendered  on  appeal  in  a  mining 
contest  may  not  be  considered  except  for 
the  limited  purpose  of  deciding  whether  s 
further  hearing  is  warranted,  since  the 
record  made  at  the  hearing  must  be  the 
sole  basis  for  decision. 

United  States  v.  Merle  I.  Zwelfel  et  al. , 
11  IBLA  53  (May  29,  1973)     g0  T  D   ,,, 

A  contractor's  application  to  take  depositions 
of  retired  Bureau  employees  and  of  a  news- 

paper reporter  will  be  denied,  since  such 

prospective  witnesses  are  not  under  the  con- 
trol of  the  Government  and  the  Board  has  no 

jurisdiction  over  third  parties. 

A  contractor  who  fails  to  take  advantage  of 

Government  offers  to  examine  certain  infor- 
mation relative,  to  its  claims  is  not  enti- 

tled to  have  its  application  to  take  the 

depositions  of  Government  employees  for 

purposes  of  discovery  granted,  as  the  con- 
tractor has  not  shown  good  cau6e  as  required 

by  the  Board's  rule  governing  discovery 
(43  CFR  4.115). 

Appeal  of  Iversen  Construction  Company  (a/k/a 

ICONCO) ,  IBCA-981-1-73  (May  1,  1973)  g0  i.D.  299 

To  establish  the  mineral  character  of  railroad 

grant  lands  under  the  Act  of  July  1,  1862 
(12  Stat.  489),  as  amended ,  it  must  be  shown 

that  known  conditions — which  may  include 
geological  conditions,  discoveries  of  minerals 
in  adjacent  land  and  other  observable  external 
conditions  upon  which  prudent  and  experienced 
men  are  known  to  be  accustomed  to  act — on  the 
critical  date  are  such  as  reasonably  to  engender 
the  belief  that  the  land  contains  mineral  of 

such  quality  and  in  such  quantity  as  to  render 

its  extraction  profitable  and  justify  expen- 
ditures to  that  end. 

United  States  v.  Mildred  J.  Toblassen.  10  IBLA  379 
(May  11,  1973) 

contractor  under  a  contract  for  the  construction 
of  a  road  has  not  sustained  its  burden  of  proof 

where  the  only  evidence  offered  by  it  in  support 

of  a  particular  claim  is  the  testimony  of  one 
witness  who  repeated  the  allegations  contained  in 

the  contractor's  original  claim  letter,  as  such 
assertions  have  no  probative  weight  in  the  absence 

of  further  amplification  and  documentation. 

Caldwell  and  Son,  Inc. 

(May    30,    1973) 
IBCA-824-2-70 80   I.D.    345 

The   Board  of   Land   Appeals   has    authority 

to   reverse   the    findings    of    an  Adminis- 
trative Law  Judge.      However,   where    the 

resolution   of    a   case   depends   primarily 

upon   the  Judge's    findings    of    credibility, 
which    in   turn   are   based   upon  his    reaction 
to   the   demeanor   of  witnesses,   his    findings 
will  not   be    lightly   set    aside. 

inited   States    v.    Lee   Charti 
194    (June   25,    1973) 

id  et  al. 11  IBLA 
0  I.D.  408 

In  a  mining  claim  contest  the  Government  bears 

only  the  burden  of  presenting  sufficient 
evidence  to  establish  a  prima  facie  case, 
whereupon  the  burden  shifts  to  the  claimant 

to  show  by  a  preponderance  of  the  evidence 
that  the  claim  is  valid.   But  where  on  appeal 

it  appears  that  a  further  hearing  would  be 
productive  of  more  complete  evidence  needed 
for  a  proper  resolution  of  the  case,  the 
Board  of  Appeals  sua  sponte  will  remand  the 
case  to  the  Administrative  Law  Judge. 

A  mining  claimant  is  the  proponent  of  the 

validity  of  his  claim  under  the  Administra- 
tive Procedure  Act,  5  U.S.C.  §§  551  et  seq. 

(1970) ,  and  has  the  burden  of  overcoming 

by  a  preponderance  of  evidence  the  Govern- 

ment's prima  facie  case  of  failure  to 
comply  with  the  location  requirements  of 

the  mining  law  and  of  lack  of  discovery  of 
a  valuable  mineral  deposit. 

Where  a  mining  claimant's  testimony  as  to 
location  and  discovery  is  superficial  and 

implausible,  it  is  reasonable  for  the 
Administrative  Law  Judge  to  conclude  from 
the  evidence  and  the  testimony  of  other 
witnesses  that  none  of  the  claims  was 

located  according  to  the  requirements  of 
the  mining  laws  and  that  no  discovery  was 
made  thereon. 

Opinion  evidence  is  entitled  to  weight  only 
when  consistent  with  probability  and  reason, 
and  a  conclusion  contrary  to  reason,  or  to 

common  knowledge  and  experience,  or  to  the 
physical  facts,  has  no  probative  force  or 
value  and  is  insufficient  to  support  a  finding. 
Mere  unfounded  surmise  or  conjecture  will 
not  suffice,  regardless  of  the  expert  qualifies 
tions  of  the  witness. 

United  States  v.  Mrs.  H. Wells  et  al, 
11  IBLA  253  (June  26,  1973) 

Although  the  Board  of  Land  Appeals  takes  official 
notice  of  the  findings  and  conclusions  in  an 

interlocutory  order  of  the  Indian  Claims 
Commission  on  the  claim  of  the  Navajo  Tribe  of 

Indians  against  the  United  States,  the  Board's decision  on  a  protest  by  the  Tribe  against 
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issuance  of  a  confirmatory  patent  to  the  State 
of  Utah  for  school  land  sections  now  included 

within  the  boundaries  of  the  Tribe's  reservation 
is  based  solely  upon  the  evidence  in  the  hearing 
in  the  Department  on  this  protest  and  upon  its 
own  application  of  the  law  to  the  facts  in  this 
case. 

Exhibits  and  oral  testimony  in  an  administrative 
hearing  are  not  fungibles  where  evidentiary 
value  is  ascribed  on  a  quantum  basis.   Instead, 
they  are  products  having  different  probative 
values  dependent  upon  factors  such  as  relevance, 
competency  and  credibility. 

Navajo  Tribe  of  Indians  v.  State  of  Utah.  12  IBLA  1 

(June  29,  1973)  80  I.D.  441 

An  application  by  the  Government  to  impose 
sanctions  against  an  appellant  for  his 
failure  to  timely  comply  with  an  Order  of 

the  Board  requiring  responses  to  interroga- 
tories and  admissions  of  fact  is  denied 

in  the  absence  of  a  showing  of  serious 
prejudice  therefrom  where  the  responses 
were  ultimately  served  and  the  default  was 
not  willful  but  apparently  resulted  from 

the  order  having  been  misplaced  or  inad- 
vertently discarded  in  the  office  of  the 

appellant's  attorney. 

M.T.F.  Industries,  Inc.,  IBCA-977-11-72  and 
IBCA-982-1-73  (July  17,  1973) 

An  appellant's  motion  to  strike  a  memorandum  by  a 

witness,  attached  to  the  Government's  posthearing 
reply  brief,  elaborating  upon  his  testimony  at  the 
hearing  of  the  appeal,  is  granted, since  the  record 
is  generally  considered  closed  after  a  hearing  has 
been  completed.  Only  in  unusual  circumstances,  not 
present  here,  may  additional  evidence  be  received 
following  a  hearing. 

K  Square  Corporation  (A/K/A) ,  Ultrascan  Company, 
IBCA-959-3-72  (July  19,  1973; 

produce  such  evidence  of  sufficient  weight  and 
credibility,  and  failing,  the  negative  will  be 

presumed  to  have  been  established.   This  prin- 
ciple applies  in  a  mining  claim  contest  to  the 

extent  that  where  the  Government  has  made  a 

prima  facie  case  of  nonmarketability,  and  the 
contestee  only  testifies  that  he  made  sales  but 
fails  to  buttress  that  testimony  with  specific 
data  as  to  the  sales  or  provide  corroborating 
evidence  thereof,  he  will  be  deemed  to  have 
failed  in  his  burden  of  proof. 

United  States  v.  J. 1973) 
Block,  12  IBLA  393  (Aug.  28, 80  I.D.  571 

It  is  proper  for  a  Government  mineral  expert  to  give 

his  opinion  as  to  whether  mineralization  on  a  min- 
ing claim  warrants  a  prudent  man  to  invest  money 

and  time  with  the  expectation  of  developing  a  valu- 
able mine 

United  States  v.  Bradlaner  Enterprises,  Inc.  (D/B/A) , 
Bradlaner  Corporation,  13  IBLA  184  (Sept.  27,  1973) 

where,  after  extensive  discovery,  including  production 
of  documents  and  the  taking  of  depositions  has 
occurred,  in  an  appeal  under  a  construction  con- 

tract, further  production  of  insufficiently  iden- 
tified documents  is  sought  by  an  appellant,  its 

application  is  denied  as  unduly  burdensome,  and 
the  Government  need  only  make  available  to  the 
appellant  the  files  wherein  such  documents  are 
believed  to  be  located. 

Where  extensive  discovery  in  an  appeal  under  a  con- 
struction contract  has  taken  place  and  the  taking 

of  further  depositions  of  Government  personnel 
has  been  authorized,  an  appellant's  request  for 
the  Government  to  produce  additional  documents  whose 
existence  has  not  been  established  is  denied  with- 

out prejudice  to  renewal  following  completion  of  the 
depositions  wherein  the  existence  of  the  documents 
may  be  established. 

Carl  W.  Olson  &  Sons  Co..  IBCA-930-9-71  (Oct.  15,  1973) 

Evidence  offered  on  appeal  by  an  amicus  curiae  may 
not  be  considered  to  the  extent  that  it  includes 

new  evidence  not  adduced  at  the  hearing,  except  for 

the  limited  purpose  of  determining  whether  a  new 
hearing  should  be  ordered. 

Where  the  findings  of  fact  by  an  Administrative  Law 

Judge  are  supported  by  the  record  they  will  not 
ordinarily  be  disturbed  on  appeal.   However,  the 
Board  of  Land  Appeals  has  authority  to  reverse  the 
findings  of  fact  even  when  not  clearly  erroneous. 

Bureau  of  Land  Management  (Appellant),  Diamond  Ring 
Ranch  (Appellee) ,  and  Bureau  of  Sports  Fisheries  and 
Wildlife,  Amicus  Curiae,  12  IBLA  358  (Aug.  17,  1973) 

iere  a  prima  facie  case  rests  upon  the  establish- 
ment of  a  negative  fact,  but  the  other  party  has 

peculiar  knowledge  or  control  of  the  evidence  as 
to  such  matter,  the  burden  rests  upon  him  to 

A  few  assay  reports  indicating  some  high  mineral  val- 
ues are  not  substantial  evidence  of  a  discovery 

where  there  is  not  adequate  evaluation  and  other 
corroborative  and  probative  evidence  of  a  continuity 
of  mineralization  in  sufficient  quantity  and  quality 

to  meet  the  prudent  man  test  of  discovery  of  a  val- 
uable mineral  deposit. 

United  States  v.  Ramsher  Mining  and  Engineering  Com- 
pany, Inc.,  13  IBLA  268  (Oct.  24,  1973) 

In  a  contest  of  the  validity  of  a  mining  claim  located 
for  a  common  variety  of  mineral  prior  to  July  23, 

1955,  the  absence  of  any  development  of  the  claim 
or  any  sales  of  the  minerals  may  raise  a  presumption 

that  the  market  value  of  the  minerals  was  not  suf- 
ficient to  Justify  the  cost  of  their  extraction, 

processing  and  delivery.   However,  this  presumption 
may  be  overcome  by  credible  evidence  showing  that 
the  materials  could  have  been  extracted,  removed 
and  marketed  at  a  profit. 
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In  a  government  contest  of  the  validity  of  a  mining 
claim,  a  showing  which  merely  establishes  that  a 

given  narket  is  receiving  an  adequate  supply  of  the 
mineral  in  question  to  meet  the  demand  is  an  insuf- 

ficient basis  upon  which  to  rest  a  conclusion  that 
minerals  from  the  contested  claim  are  not  market- 

able at  a  profit. 

United  States  v.  Lauren  W.  Gibbs  et  al. ,  13  IBLA  382 
(Nov.  21,  1973) 

Evidence  tendered  on  appeal  after  a  hearing  in  a  con- 
test against  a  mining  claim  cannot  be  used  in  ren- 

dering a  decision  on  appeal;  such  evidence  of  a 
recent  sale  of  sand  and  gravel  from  the  claim  and 

a  possible  change  in  the  market  can  only  be  used  to 
determine  whether  a  new  hearing  should  be  ordered. 

United  States E.  Kottinger  et  al.  ,.  14  IBLA  10 
(Nov.  27,  1973) 

Under  the  Administrative  Procedure  Act,  hearsay  evi- 
dence is  admissible  at  a  hearing  if  it  is  relevant, 

material  and  not  unduly  repetitious,  but  it  has  lit 

tie  or  no  weight  where  the  circumstances  do  not  es- 
tablish its  reliability. 

EVIDENCE  — Continued 

evidence  no  assay  certificates,  offered  no 
persuasive  evidence  as  to  marketability,  and 
where  his  testimony  leaves  the  impression 
that  he  was  never  on  many  of  the  claims,  it 
is  reasonable  to  conclude  that  no  discovery 
was  made  otv  any  of  the  claims. 

In  a  mining  contest  after  the  Government  has 
carried  its  burden  of  establishing  a  prima 
facie  case  that  there  has  been  no  discovery 
of  a  valuable  mineral  deposit,  the  claimant 
is  required  to  prove  by  a  preponderance  of 
the  evidence  that  his  claim  is  valid. 

United  States  v.  Merle  I.  Zweifel.et  al.. 
16  IBLA  74  (June  26,  1974) 

Where  an  applicant  for  a  small  tract  lease 
contends  that  the  rental  set  by  the  Bureau 
of  Land  Management  appraisal  is  excessive, 
the  burden  is  upon  applicant  to  prove  by 
substantial  and  positive  evidence  that  the 

appraisal  is  in  error. 

Harold  &  Irene  Kyllonen,  16  IBLA  86 

(June  26,  1974)  81  I.D.  364 

Cas Ranches, 14  IBLA  48  (Dec.  4,  1973) 

80  I.D.  777 

Evidence  tendered  on  appeal  to  the  Board  of 
Land  Appeals  after  a  hearing  has  been  held  in 
a  mining  contest  cannot  be  considered  and 
weighed  with  the  evidence  presented  at  the 
hearing  in  making  a  decision  on  the  merits 
of  the  contest  since  the  record  made  at  the 
hearing  constitutes  the  sole  basis  for 

decision;  however,  such  evidence  may  be  con- 
sidered in  determining  whether  there  is  any 

justification  for  ordering  a  further  hearing 
in  the  case. 

What  men  have  or  have  not  done  over  a  period 
of  years  is  proper  evidence  as  to  the 
conduct  of  a  prudent  man  in  the  same  or 

very  nearly  the  same  circumstances.   Where 
oil  shale  claims  had  been  held  for  fifty 
years  and  no  commercial  production  was 
achieved  on  such  claims,  it  must  be  con- 

cluded that  no  prudent  man  would  have  been 

Justified  in  the  belief  that  the  mineral 
deposit  could  be  developed,  extracted,  and 
marketed  at  a  reasonable  profit. 

United  States  v.  Frank  W.  Wlnegar.et  al., 
16  IBLA  112  (June  28,  1974)        81  I.D.  370 

United  States  v.  Vernon  W.  Clifton,  14  IBLA  146 
(Jan.  9,  1974) 

Where  oil  and  gas  lease  offers  have  been  rejected 
as  to  4,000  contiguous  acres  because  the 
Forest  Service,  the  agency  having  surface 
Jurisdiction  over  the  public  lands  in  Issue, 

objected  to  the  issuance  of  leases  due  to  the 
excessive  slopes  of  the  land,  the  Board  may 
take  official  notice  of  the  topographic  maps 
of  the  area  furnished  by  the  Geological  Survey, 
and  where  such  maps  do  not  indicate  that  the 
entire  area  rejected  has  such  excessive  slopes 
as  to  preclude  any  oil  or  gas  operations,  the 
case  will  be  remanded  to  afford  the  Forest 

Service  an  opportunity  to  reevaluate  the  situation. 

Nuclear  Corporation  of  New  Mexico,  14  IBLA  341 

(Feb.  11,  1974) 

Where  a  mining  claimant  testifies  that  he  performed 
no  work  of  excavation  or  Improvement  on  the 
claims,  took  samples  at  random  which  he  could 
not  tie  to  any  particular  claim,  had  the 
samples  assayed  but  introduced  into 

The  presumption  of  regularity  supports  the 
acts  of  public  officers  and,  in  the  absence 
of  clear  evidence  to  the  contrary,  they  are 
presumed  to  have  properly  discharged  their 
official  duties. 

Amoco  Production  Company,  16  IBLA  215  (July  8,  1974) 

A  government  mineral  examiner  is  competent  to 
testify  at  a  hearing  in  a  mining  contest  on 
his  examination  and  evaluation  of  mining 
claims,  and  his  testimony  is  entitled  to  be 
evaluated  the  same  as  that  of  other  expert 

witnesses. 

A  sample  taken  from  an  exposure  of  minerali- 
zation and  chemical  assays  of  the  sample  may 

be  given  greater  weight  to  prove  the  existence 
or  nonexistence  of  a  valuable  uranium  ore 

deposit  than  readings  of  radiometric  probe 

measurements  of  gamma  ray  emissions.   Radio- 
metric measurements  may  be  used  as  supporting 
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geological  inferences  in  evaluating  a  deposit 
but,  alone,  they  cannot  be  accepted  to  prove 
the  existence  of   a  uranium  deposit. 

United   States  v.   James  P.   Rigg,   Jr.,    et  al ■ . 
16   IBLA  385    (Aug.    21,    1974) 

alter  he  is  served  with  a  copy  of  the  contest 
complaint,   and  where  he  fails  to  file  an  answer 
the  allegations  of  the  complaint  will  be  taken 
as  admitted,   and  the  mining  claim  which  is  the 
subject  of  the  contest  may  properly  be  declared 
null  and  void  without  a  hearing. 

Government  witnesses   In  a  contest  proceeding 
who  are  qualified  by  education  and  experience 
are  -.ompetent   to  testify  as  experts  with 
reference  to  the  prudent  man  rule. 

united  States  v.   Jack  L.   Gardener,   18  IBLA  175 
(Dec.    30,   1974) 

GOVERNMENT  CONTESTS 

Where  a  stipulated  record  in  a  government  contest  filed 
against  desert  land  entrymen  raises  more  questions 
concerning  the  possible  mala  fides  of  the  entrymen 
than  it  answers,    the  contest  should  not  be  dismissed. 

United  States  v.   Owen  O.   Roberts,   A-30825 
(Nov.    3,    1967) 

The  delay  in  filing  an  answer  to  a  Government 
contest  complaint  against  a  mill  site  claim 
will  be  waived  when  the  answer  is  filed  within 

the  ten-day  grace  period  and  it  is  determined 
that  the  answer  was  transmitted  or  probably 
transmitted  within  the  time  required  for  filing 

the  answer,  by  the  contestee's  depositing  the 
answer  in  an  envelope  addressed  to  the  proper 
office  in  a  United  States  mail  box. 

A.  Anton  Frederickson,  A-30793  (Nov.   28,    1967) 

Idaho  Desert  Land  Entries --Indian  Hill  Group, 
M-36680  (Apr.    5,    1965)  72  I.  D.    156 

Where  final  proof  in  a  desert  land  entry  states 
that  50  acres  of  the  entry  have  been  cultivated 
during  the  life  of  the  entry,   and  where  the 

entryman's  testimony  as  to  cultivation  is  at 
least  partially  substantiated  by  the  recommen- 

dations of  a  land  examiner  for  the  Bureau  of 

Land  Management,    the  entryman's  claim  of 
cultivation  is  not  refuted  in  a  Government 

contest  against  the  entry  by  the  testimony  of 
another  Bureau  land  examiner  that  4  years 
or  more  after  the  claimed  cultivation 
he  could  find  no  evidence  that  the  land  had 

been  cultivated  but  that  this  did  not  prove 
that  no  cultivation  had  been  done. 

United  States  v.   James  M.   Mauldin,  A -30446 
(Jan.   6,    1966) 

Although  a  contestee  in  a  mining  claim  contest 
brought  by  the  United  States  has  the  privilege 
to  be  represented  by  and  aided  by  legal  coun- 

sel, he  has  no  right  under  the  Constitution,  the 
Administrative  Procedure  Act,   or  otherwise 
to  have  the  Government  provide  such  counsel 
for  him  when  he  claims  he  is  financially  unable 
to  bear  the  costs  of  a  contest  proceeding. 

United  States  v.   Orion  L.   Fenton,  A-30621 
(Jan.    9,    1967  ) 

Under  the  Department's  rules  governing  Govern- 
ment contests  against  mining  claims,  a  con- 

testee is  required  to  answer  within  30  days 

A  hearing  examiner  may  grant  a  motion  for 
summary  judgment  on  the  pleadings  and 
cancel  the  entry  when  in  a  contest  against  a 

desert  land  entry  the  contestee's  answer 
admits  that  he  has  not  satisfied  the  require- 

ments of  the  desert  land  law  as  to  cultivation 

and  irrigatio'n. 

United  States  v.    Ruth  Edna  Ogden,  A-30833 
(Dec.    20,    1967) 

The  requirement  of  the  Departmental  regulation 
that  service  of  a  contest  complaint  be  made  on 
every  contestee  is  satisfied  by  service  at  an 
address  which  the  mineral  locator,  whose 
claim  is  being  contested,  has  named  in  his 
mineral  patent  application  as  his  post  office 

mailing  address  for  the  mineral  patent  appli- 
cation proceedings. 

Upon  death  of  a  mineral  patent  applicant  prior  to 

the  service  upon  him  of  a  contest  complaint, 
service  must  be  made  upon  his  heirs  or  the 

legal  representative  of  his  estate  and  service 
at  the  deceased  applicant's  address  of  record 
is  not  binding  upon  his  successors. 

UnitPd  States  v.  Robert  N.  Johnson  et   al.  ,   A-30828 
(Jan.    29,    1968) 

Under  the  Department's  rules  governing  Govern- 
ment contests  against  mining  claims,  where 

an  answer  to  a  complaint  is  filed  late  the  alle- 
gations of  the  complaint  will  be  taken  as  ad- 

mitted by  the  contestee  and  the  case  decided 
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without  a  hearing  by  the  land  office,   and  the 
rules  will  not  be  waived  to  permit  acceptance 
of  an  answer  which  is  not  filed  until  after  the 

issuance  of  a  decision  holding  the  contestee  in 
default  because  he  failed  to  file  an  answer. 

United  States  v.    Harold  H.    Hunter,  A-30872 
(Feb.    21,    1968) 

Where  a  hearing  examiner  orders  the  taking  of  a 
mineral  sample  jointly  by  the  Government  and 
the  mining  claimant  in  a  mining  contest  as  a 
means  of  reconciling  conflicting  testimony  and 

instructs  the  parties  to  obtain  and  have  sub- 
mitted to  him  separate  assay  reports  on  the 

sampling,  and  where  the  mining  claimant  fails 
to  submit  any  report  pursuant  to  the  hearing 

examiner's  instructions,  the  mining  claimant's 
charge,   made  after  the  issuance  of  the  hearing 

examiner's  decision,  that  the  Government's 
mineral  examiner  failed  to  sample  properly 
is  untimely  and  is  entitled  to  no  consideration. 

United  States  v.   David  L.    King,  A-30867 
(Feb.    28.   1968) 

Where  mining  claims  have  been  declared  null  and 
void  because  of  the  contestee' s  failure  to 
answer  a  complaint  and  the  contestee  thereafter 
appeals  on  the  ground  that  the  complaint  was 
framed  on  the  basis  of  a  former  rule     of  dis- 

covery which  had  in  fact  been  changed  by  an 
appellate  court  at  the  time  the  contest  was 
initiated  but  the  contestee  was  not  apprised  of 
it,    the  contestee  will  not  be  relieved  of  its 

default  where  subsequent  to  its  appeal  the  de- 
cision of  the  appellate  court  is  reversed  by 

the  Supreme  Court  and  the  law  of  discovery 
which  previously  existed  is  affirmed. 

RULES   OF  PRACTICE— Cont inued 
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decision  by  the  hearing  examiner  on  the  merits 
of  the  contest,    and  an  appeal  from  such  an  order 

is  properly  dismissed  as  premature. 

United  States  v.   The  Dredge  Corporation   , 
A-30846    (Feb.    12,    1969)    76  I.  D.    23 

A  Government  mineral  examiner  has  no  duty  to  do 
discovery  work  on  a  mining  claim  but  merely  to 
investigate  the  claim  to  determine  whether  a 
discovery  has  been  made;  therefore,   testimony 
by  an  examiner  that  he  examined  a  mining  claim 
and  the  workings  thereon  but  found  no  evidence 
of  a  valuable  mineral  deposit  is  sufficient  to 
establish  a  prima  facie  case  by  the  Government 
as  to  the  invalidity  of  the  claim. 

United  States  v.    Lawrence  W.   Stevens  efal.  , 

A-30980  (Mar.    24,    1969)       76  I.  D.  56 

The  failure  of  a  mining  claimant  to  answer  a  com- 
plaint in  a  Government  contest  properly  results 

in  taking  a  default  against  him;  he  cannot  rely 
on  an  answer  filed  by  a  coclaimant  which  does 
not  purport  to  be  on  his  behalf. 

United  States  v, 

(Aug  21,    1969) 

Curtis  Holcomb  et  al. , 

A-31019 

United  States 

Service,   Inc. 
Southern  Nevada  Disposal 
A-30896  (July  25,    1968) 

A  Government  motion  on  an  appeal  to  the  Secretary 

by  mining  claimants  to  dismiss  contest  proceed- 
ings against  two  mining  claims  will  be  granted 

without  prejudice  and  a  Bureau  order  remanding 
those  proceedings  withdrawn  where  it  appears 
that  the  evidence  at  a  hearing  did  not  specifically 
relate  to  the  claims  and  there  is  no  useful  pur- 

pose at  this  time  for  such  further  proceedings. 

United  States  v.   Clark  County  Gravel,   Rock  and 
Concrete  Company,   A-31025    (Mar.    27,    1970) 

Where  a  mining  claimant  fails  to  file  an  answer  to 
a  Government  contest  complaint  charging  that 
he  has  not  made  a  discovery  on  his  claim,   the 
charge  will  be  taken  as  admitted  and  the  claim 
declared  null  and  void. 

United  States  v.    Sheldon  E.    Evans,   A- 30923 
(Sept.    30,    1968) 

A  mining  claim  is  properly  declared  null  and  void 
when  the  contestee  responds  to  a  Government 
complaint  charging  a  lack  of  discovery  and  non- 
mineral  character  of  the  land  within  the  time  re- 

quired for  filing  an  answer  but  the  response  fails 
to  deny  the  allegations  of  the  complaint  and, 
therefore,   the  allegations  of  the  complaint  are 
taken  as  admitted. 

United  States  v.    Willie  Walker.    1   IBLA  29 
(Sept.    24,    1970) 

An  order  by  a  hearing  examiner  denying  a  motion 
to  dismiss  for  lack  of  jurisdiction  a  contest 
proceeding  brought  by  the  Government  against 
a  mining  claim  is  an  interlocutory  order  which 
is  not  appealable  prior  to  the  rendering  of  a 

A  mining  claim  is  properly  declared  null  and  void 
when  the  contestee  failed  to  answer  timely  a 
Government  .contest  complaint  which  charged 
that  there  had  not  been  a  valid  discovery  within 
the  claim,   and  the  complaint  and  regulations 
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provide  the  failure  to  answer  within  30  days 
will  be  taken  as  an  admission  of  the  allegations 
in  the  complaint. 

United  States  v.  George  Ernsbarger.  1  IBLA  83 
(Oct.  29,  1970) 

A  mining  claim  is  properly  declared  invalid  and 

patent  application  therefor  is  properly  rejected 
where  the  Government  establishes  a  prima  facie 

case  of  lack  of  discovery,  and  the  contestee 

presents  no  direct  or  rebuttal  evidence. 

United  States  v.  Maurice  E.  Jones,  2  IBLA  2  37 

(Apr.  30,  1971) 

The  regulations  which  provide  that  a  conte9tee  must 

file  his  answer  to  a  contest  complaint  within  30 

days  of  service,  failing  which  the  allegations  of 

the  complaint  will  be  taken  as  admitted,  and 

which  require  the  manager  to  decide  the  case 

without  a  hearing  are  mandatory,  and  the  Secre- 

tary is  without  authority  to  waive  the  rules  to  per- 

mit the  late  filing  of  an  answer. 

proceedings  at  the  hearing,  and  no  issue 
unrelated  to  the  complaint  may  be  interjected 
without  the  Implied  or  expressed  acquiescence 
of  the  contestee. 

Where  issues  not  relating  to  the  contest  com- 
plaint are  raised  for  the  first  time  in  a 

hearing,  the  contestee 's  failure  to  object 
or  to  request  a  continuance  may  constitute 
a  waiver  of  the  defective  notice,  but  where 
objection  is  made  and  a  continuance  is 

requested  to  afford  contestee  an  opportunity 
to  prepare  his  defense,  it  is  error  to  refuse 
the  continuance  and  proceed  with  the  hearing 
on  the  new  issues. 

A  decision  holding  mining  claims  to  be  null  and 
void  will  be  vacated  where  the  contest  did 

not  proceed  upon  any  grounds  stated  in  the 
complaint  or  upon  any  issue  to  which  the  con- 

testee had  expressly  or  impliedly  consented, 
as  will  a  ruling  that  an  associated  mill 

site  is  null  and  void  because  of  the  invalidity 
of  the  claims,  and  the  contest  will  be  dis- 

missed without  prejudice. 

United  States  v. 

(July  19,  1971) 

irold  Ladd  Pierce,  3  IBLA  29 

United  States  v.  Nelson  E.  Divine  et  al. . 

\l   IBLA  258  (May  10.  1971) 

Under  the  Department's  regulations  governing 
government  contests  against  mining  claims, 
where  an  answer  to  a  complaint  is  filed  even 

one  day  late,  the  allegations  of  the  complaint 
will  be  taken  as  admitted  by  the  contestee 
and  the  case  will  be  decided  without  a  hearing 

by  the  land  office  manager. 

United  States  v.  Ray  L.  Pruett  &  Freida 
C.  Pruett,  3  IBLA  23   (July  15,  1971) 

In  a  government  contest  of  the  validity  of 
certain  mining  claims  where  the  only  two 

charges  in  the  complaint,  alleging  the  non- 
mineral  character  of  the  land  and  the  insuf- 

ficient quantity  of  mineral,  are  negated  by 

stipulation  at  a  prehearing  conference,  and 
no  new  charges  are  incorporated  by  amendment 
and  no  new  issues  are  stipulated,  it  i9 
error  for  the  hearing  examiner  to  proceed 
with  and  decide  the  contest  on  the  unilateral 

determination,  announced  at  the  hearing  over 

contestee's  objection,  that  the  issue  is 
whether  the  material  is  a  common  variety 
under  the  act  of  July  23,  1955. 

The  complaint  which  initiates  a  contest  action 
must  clearly  and  concisely  state  the  facts 
constituting  the  grounds  of  the  contest,  and 

may  .be  amended  only  after  the  other  parties 
have  been  given  due  notice  and  afforded  an 

opportunity  to  object.  The  complaint  sets 
the  standard  of  relevance  which  governs  the 

Where  a  Government  contest  complaint  charges 
a  lack  of  discovery  and  a  contestee  responds 
within  the  time  required  for  filing  an 
answer  but  the  response  fails  to  deny  the 
allegations  contained  in  the  complaint,  , 
the  allegations  will  be  taken  as  admitted 
and  the  mining  claims  will  be  declared  null 
and  void. 

United  States Irvln  Nielsen  et  al 
3  IBLA  53   (July  30.  1971) 

Where  a  Government  contest  complaint  against 

a  mill  site  claim  contains  charges  which, 

if  proved,  would  render  the  clain  invalid, 
and  the  contestees  fall  to  file  a  timely 

answer  to  the  complaint,  the  allegations 

of  the  complaint  will  be  taken  as  admitted 
by  the  contestees  and  the  claim  is  properly 
declared  null  and  void  by  the  land  office 

manager  under  the  Department's  regulations 
governing  such  contests,  which  allow  no 

exception  for  appellant's  alleged  reasons 
of  illness  and  misplacement  of  contest 

complaint. 

United  States  v.  Alfred  W.  Storer  and  Ceclle 

C.  Storer,  3  IBLA  151   (Aug.  30,  19  71)- 

In  a  mining  contest  when  the  Government  has 
established  a  prima  facie  case  that  there 
has  not  been  a  discovery  of  a  valuable 
mineral  deposit  within  a  mining  claim,  the 
claimant  then  has  the  burden  of  proof  to 
show  with  a  preponderance  of  the  evidence 
that  a  discovery  has  been  made. 

nn-ir«»d  Stat**  v.  Howard  S.  McKenzie,  4  IBLA 
97  (Nov.  19,  1971) 
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A  mining  claim  is  properly  declared  invalid 
where  Che  Government  establishes  a  prima 
facie  case  of  lack  of  discovery,  and  the 
contestee  presents  no  direct  or  rebuttal 
evidence. 

United  States  v.  Delbert  G.  Oxford,  Dorothy  H. 
Oxford,  4  IBLA  236  (Jan.  10,  1972) 

Where  the  Secretary  assumed  jurisdiction  of  a 
mining  claim  contest  by  directing  that  the 
hearing  examiner  forward  a  recommended 

decision  directly  to  the  Department  level, 

the  Secretary  was  not  bound  by  such  direc- 
tive to  decide  the  case  and  it  was  not  a 

violation  of  due  process  to  return  the  case 
to  the  Director  of  the  Bureau  of  Land 

Management  to  render  the  initial  decision 
under  the  then  prevailing  adjudicative 

procedure. 

United  States  v.  Neil  Stewart, 
(Feb.  28,  1972) 

5  IBLA  39 79  I.D.  27 

Where  a  Government  contest  complaint  against 

a  mining  claim  contains  charges  which,  if 

proved,  would  render  the  claim  invalid,  and 
the  contestee  falls  to  file  a  timely  answer 

to  the  complaint,  the  allegations  of  the 
complaint  will  be  taken  as  admitted  by  the 
contestee  and  the  claim  is  properly  declared 
null  and  void  by  the  land  office  manager 

under  the  Department's  regulations  governing 
such  contests,  which  allow  no  exception  for 

appellant '8  alleged  reasons  of  mistake, 
inadvertence  and  excusable  neglect. 

United  States  y.  Robert  B.  Sainberg,  5  IBLA  270, 
(Mar.  31,  1972) 

A  mining  claim  is  properly  declared  invalid 
where  the  Government  establishes  a  prima 
facie  case  of  lack  of  discovery,  and  the 
contestee  does  not  show  by  a  preponderance 
of  evidence  that  the  claim  is  valid. 

United  States  of  America  v.  Charles  W.  Kohl 
and  Cora  A.  Kohl,  5  IBLA  298  (Apr.  13,  1972) 

timely  to  file  an  answer  to  the  allegations 
of  the  complaint,  they  will  be  taken  as 
admitted  and  the  mining  claim  which  is 

subject  of  the  contest  is  properly  declared 
null  and  void  without  a  hearing  where  one 
of  the  charges  in  the  complaint  alleges  no 
discovery  of  a  valuable  mineral  deposit. 

"Community  Property."  With  respect  to  un- 
patented mining  claims  in  states  recognizing 

community  property  laws,  the  husband  repre- 
sents the  community  interest  of  himself  and 

also  his  wife,  and  as  to  such  interest  the 
wife  is  considered  to  be  in  privity  with  her 
husband,  and  where  a  government  contest  is 
brought  against  such  an  unpatented  mining 
claim  with  only  the  husband  named  In  the 
notice  of  contest  and  complaint,  the  wife  is 

represented  in  said  cause  as  though  she  had 
been  expressly  made  a  party  thereto. 

United  States  v.  Melvln  McCormick,  5  IBLA  382 
(Apr.  28,  1972)  7TT.D.  155 

In  a  Government  contest  against  a  mining  claim 
where  the  Government  has  shown  that  the  small 
market  for  dolomite  useful  for  metallurgical 
purposes  is  being  met  by  more  competitive 

sources  than  the  claim,  the  contestee  then 

has  the  burden  of  proof  to  show  by  a  prepon- 
derance of  the  evidence  that  the  dolomite 

could  be  marketed  at  a  profit  for  such 

purposes. 
United  States  v.  Richard  M, 

(May  10,  1972) 

Lease,  6  IBLA  11 

79  I.D.  379 

A  mining  claimant  has  not  been  denied  due  process 
when  his  claims  are  contested  assertedly  because 
a  permit  has  been  granted  to  a  museum  to  perform 
archaeological  work  under  the  Antiquities  Act, 
and  where  there  was  some  prehearing  newspaper 
publicity  that  the  contest  was  being  instituted 
but  the  claimant  does  not  show  that  there  was  any 
unfairness  in  the  contest  proceeding  itself. 

United  States  v.  Glen  S.  Gunn,  et  al. 

(Sept.  15,  1972) 

7  IBLA  237 

79  I.D.  588 

In  a  mining  contest  when  the  Government  has 
established  a  prima  facie  case  that  there 
has  not  been  a  discovery  of  a  valuable 
mineral  deposit  within  a  mining  claim, 
the  claimant  then  has  the  burden  of  proof 
to  show  by  a  preponderance  of  the  evidence 
that  a  discovery  has  been  made. 

A  mining  claim  is  properly  declared 

invalid  where  the  government  estab- 
lishes a  prima  facie  case  of  lack 

of  discovery,  and  the  contestee 
does  not  show  by  a  preponderance 
of  evidence  that  the  claim  is 
valid. 

United  States  v.  Curtis  H.  Springer,  et  al. 
8  IBLA  123  (Nov.  14,  1972) 

United  States  v.  Ray  Guthrie,  et  al. 
5  IBLA  303  (Apr.  14,  1972) 

Under  the  Department  rules  governing  govern- 
ment contests  against  mining  claims,  a 

contestee  is  required  to  answer  within 
30  days  after  he  is  served  with  a  copy  of 
the  contest  complaint,  and  where  he  fails 

A  mining  claim  is  properly  declared  null  and 
void  when  contestee  fails  to  answer  timely 
a  government  contest  complaint  which 
charged  that  there  had  not  been  a  discov- 

ery within  the  claim,  and  the  complaint 
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and  regulation  provide  that  failure  to 
answer  within  30  days  will  be  taken  as 
an  admission  of  the  allegations  of  the 
complaint . 

United  States  v.  Frank  A.  Spaulding  and 

Wallace  Spaulding,  8  "iBLA  297  (Dec.  6,  1972) 

In  a  mining  contest  when  the  Government  has 
established  a  prima  facie  case  that  there 
has  not  been  a  discovery  of  a  valuable 
mineral  deposit  within  a  mining  claim,  the 
claimant  then  has  the  burden  of  proof  to 
show  by  a  preponderance  of  the  evidence 
that  a  discovery  has  been  made. 

United  States  v.  George  Avgeris,  8  IBLA  316 
(Dec.  7,  1972) 

Where  the  Government  refused  prior  to  a 
hearing  on  its  contest  against  mining 
claims  to  divulge  the  results  of  assays 
and  beneficiation  tests  there  was  no 

unfair  surprise  at  the  hearing  when 
the  contestee  failed  to  request  a  con- 

tinuance after  the  evidence  was  presented. 
The  failure  to  make  such  a  request  con- 

stituted a  waiver  of  the  contestee 's 
original  objection  to  proceeding  with 
the  hearing  before  he  could  examine  all 

of  the  Government's  reports  and  infor- 
mation on  the  claims. 

United  States Roy  Grlgg,  8  IBLA  331 
79  I.D.  682 

The  issuance  of  a  final  certificate  to  a 

mining  claim,  or  a  determination  of  the 
status  of  the  claim  under  section  5  of 
the  Surface  Resources  Act,  30  U.S.C. 

S  613  (1970),  does  not  preclude  the 
Department  from  challenging  the  validity 
of  the  claim  in  a  subsequent  proceeding  on 

any  ground  it  may  deem  appropriate,  since 
until  the  moment  patent  is  issued  the 
Department  retains  Jurisdiction,  after 

adequate  notice  and  upon  proper  oppor- 
tunity for  hearing,  to  adjudicate  the 

validity  of  mining  claims  on  the  public 
lands. 

The  provisions  of  section  8(c)  of  the  Admini- 
strative Procedure  Act,  5  U.S.C.  §  557(c) 

(1970),  prescribing  findings  and  conclusions 
on  all  "the  material  issues  of  fact,  law, 

or  discretion  presented  on  the  record," 
with  "the  appropriate  rule,  order,  sanc- 

tion, relief,  or  denial  thereof,"  and  the 
regulations  governing  contest  proceedings 
involving  mining  claims,  43  CFR  4.425-8(b) 
(1972),  do  not  require  that  an  Administra- 

tive Law  Judge  make  a  ruling  on  a  charge 

in  a  contest  complaint  that  land  is  non- 
mineral  in  character,  where  he  rules  on 
another  issue  which  is  dispositive  of  the 
controversy. 

In  a  mining  contest  when  the  Government  has 
established  a  prima  facie  case  that  there 
has  not  been  a  discovery  of  a  valuable 
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mineral  deposit  within  a  mining  claim, 
claimant  then  has  the  burden  of  showing 
with  a  preponderance  of  the  evidence  that 
a  discovery  has  been  made. 

United  States  v.  Nettie  G.  Harper. 
8  IBLA  357  (Dec.  12,  1972) 

In  a  Government  contest  inquiring  into  the 
validity  of  mining  claims,  a  finding  of 
lack  of  discovery  of  a  valuable  mineral 
deposit  determines  that  the  claims  are 

invalid,  and  an  Administrative  Law  Judge 
errs  after  making  such  a  finding  in  refus- 

ing to  declare  such  claims  to  be  invalid 
or  null  and  void  and  in  dismissing  the 

Government's  contest  complaint. 

United  States  v.  Cascade  Ornamental  Building 
Stone,  Inc.,  et  al.,  8  IBLA  447  (Dec.  29,  1972) 

In  a  Government  mining  contest  where  the 

contestant  has  made  a  prima  facie  showing 

of  a  lack  of  discovery  the  burden  of  pro- 
ducing evidence  of  the  existence  of  a 

valuable  mineral  deposit  sufficient  to 

support  discovery  is  upon  the  claimants 
and  where  no  evidence  is  introduced  it  is 

proper  to  declare  the  claim  null  and  void. 

United  States  v.  Alarco  (formerly  Mena 
Mining  and  Exploration  Co.,  Inc.),  9  IBLA  1 

(Jan.  16,  1975)   L 

In  a  mining  contest  when  the  Government  has 
established  a  prima  facie  case  that  there  has 

not  been  a  discovery  of  a  valuable  minejral 

■deposit  within  a  mining  claim,  the  claimant 
then  has  the  burden  of  proof  to  show  with  a 

preponderance  of  the  evidence  that  a  discovery 
has  been  made. 

United  States  v.  W.  G.  Nickol  and  Eva  Rose  Nickol 
9  IBLA  117  (Jan.  23,  1973) 

A  mineral  examiner  witness  for  the  Forest 

Service  in  a  Government  contest  against  a 
mining  claim  is  not  disqualified  as  a  wit- 

ness nor  is  his  credibility  discredited 

merely  because  he  is  an  employee  of  that 
agency  and  has  recommended  that  the  contest 
be  brought,  and  the  contestee  merely  asserts, 
without  substantiation,  that  he  is  being 
discriminated  against. 

United  States  v.  Vernon  J.  Zerwekh,  9  IBLA  172 
(Jan.  29,  1973) 

The  Bureau  of  Land  Management  must  name  the 
Forest  Service,  United  States  Department 
of  Agriculture,  as  an  adverse  party  in  all 
decisions  which  pertain  to  contests  of  mining 
claims  in  the  national  forests. 

Jones,  10  IBLA  112  (Mar.  9,  1973) 
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A  mining  claim  is  properly  declared  invalid 
where  the  Government  establishes  a  prima 
facie  case  of  lack  of  discovery,  and  the 
contestee  does  not  show  by  a  preponderance 
of  evidence  that  the  claim  is  valid. 

United  States  v.  Dewey  Dotson  and  C.L.  Wllkey, 
10  IBLA  146  (Mar.  26,  1973) 

In  a  Government  contest  against  the  validity 
of  a  mining  claim,  a  finding  of  lack  of 
discovery  determines  that  the  claims  are 
invalid  and  the  Administrative  Law  Judge 
errs  in  refusing  to  declare  it  invalid 
even  if  the  contestant  does  not  request 
such  a  declaration. 

United  States  v.  Ernest  R.  Terry  and  Otto  R. 
Stocker,  10  IBLA  158  (Mar.  26,  1973) 

Where  a  Government  contest  complaint 
against  mining  claims  contains  charges 
which,  if  proved,  would  render  the 
claims  invalid,  and  the  contestees 
fail  to  file  a  timely  answer  to  the 

complaint  in  accordance  with  Depart- 
mental regulations,  the  allegations 

of  the  complaint  will  be  taken  as 

admitted  by  the  contestees  and  the 
claims  are  properly  declared  null  and 
void.  This  rule  will  be  adhered  to 

in  all  cases  involving  late  filings 

of  contest  answers,  except  in  extra- 
ordinary circumstances. 

James-  D.  Lindsay  et  ux.  ,  10  IBLA  2  38  (Apr.  9,  19  7  3) 

Although  a  contestee  in  a  desert  land 
entry  contest  brought  by  the  United 

States  has  the  right  to  be  represented 
by  and  aided  by  legal  counsel,  he  has 
no  right  under  the  Constitution  or  the 
Administrative  Procedure  Act  to  have 

the  Government  provide  such  counsel  foi 
him. 

where  he  fails  to  show  that  there  was  any 
unfairness  in  the  contest  proceeding 
itself. 

United  States  v.  Merle  I.  Zweifel  et  al^, 

11  IBLA  53  (May  29,  1973)       80~  i~IK  323 

In  a  mining  contest  a  matter  not  charged  in  the 
complaint  cannot  be  used  as  a  ground  to  find 
a  claim  invalid  unless  it  has  been  raised  at 

the  hearing  and  the  contestee  has  not  objected. 

United  States  v.  Northwest  Mine  and  Mlllingjlnc . , 
and  Thomas  A.  Bridges,  11  IBLA  271  (June  27,  1973) 

A  mining  claim  is  properly  declared  invalid 
where  the  Government  has  made  a  prima  facie 
showing  that  there  has  not  been  a  discovery 
and  the  contestee  does  not  meet  his  burden 

of  proof  by  showing  the  existence  of  a  dis- 
covery by  a  preponderance  of  the  evidence. 

United  States  v.  Paul  C.  Poncia  et  al., 
11  IBLA  302  (June  28,  197  3) 

Where  a  prima  facie  case  rests  upon  the  establish- 
ment of  a  negative  fact,  but  the  other  party  has 

peculiar  knowledge  or  control  of  the  evidence  as 

to  such  matter,  the  burden  rests  upon  him  to 
produce  such  evidence  of  sufficient  weight  and 

credibility,  and  failing,  the  negative  will  be 

presumed  to  have  been  established.   This  prin- 
ciple applies  in  a  mining  claim  contest  to  the 

extent  that  where  the  Government  has  made  a 

prima  facie  case  of  nonmarketability ,  and  the 
contestee  only  testifies  that  he  made  sales  but 
fails  to  buttress  that  testimony  with  specific 
data  as  to  the  sales  or  provide  corroborating 
evidence  thereof,  he  will  be  deemed  to  have 
failed  in  his  burden  of  proof. 

United  States  v.  J.  L.  Block, 12  IBLA  393  (Aug.  28, 

80  I.D.  571 

United   States   v.    Grancer  P.    Jenkins,    11    IBLA 
(May    21,    1973) 

When  a  mining  claimant  has  failed  to  answer 

a  complaint  in  a  mining  contest,  the  alle- 
gations are  deemed  admitted  under  43  CFR 

4.450-7  and  the  Manager  will  decide  the 
case  without  a  hearing. 

When,  pursuant  to  43  CFR  4.450-7,  a  Manager 
has  decided  a  mining  contest  against  a 
defaulting  contestee-  and  no  timely  appeal 
was  taken  therefrom,  a  late  appeal  will 
be  dismissed  under  43  CFR  4.411(b). 

A  defaulting  contestee  cannot  rely  on  an 
answer  filed  by  a  co-claimant  when  such 
answer  never  purported  to  be  on  the  defaul- 

ting contestee 's  behalf. 

Where  a  contest  complaint  against  a  mining  claim  con- 
tains charges  which,  if  proved,  would  render  the 

claim  invalid,  and  the  contestee  fails  to  file  a 

timely  answer  to  the  complaint,  the  allegations  of 

the  complaint  v/ill  be  taken  as  admitted  by  the  con- 
u.stee  and  the  claim  is  properly  declared  null  and 

void  under  the  Department's  regulation*  governing 
such  contests,  which  allow  no  exception  for  appel- 

lant's inadvertanrc  and  neglect. 

Eugene  A.  Bond  and  P.et  t y  _Ceiie  Uurgcss 
(Oct.  12,  19  73) 

A  246 

Testimony  by  a  government  mineral  examiner  that  he 

has  examined  a  mining  claim  but  has  found  no  evi- 
dence of  a  valuable  mineral  deposit  is  sufficient 

to  establish  a  prima  facie  case  by  the  Government 
of  lack  of  discovery  of  valuable  minerals. 

A  mining  claimant  is  not  denied  due  process 
merely  because  of  prehearing  publicity 
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Where  the  evidence  in  a  contest  proceeding  shows,  at 

most,  that  further  exploration  on  a  claim  is  neces- 
sary to  determine  its  value,  no  discovery  is  shown. 

United  States  v.  Ramsher  Mining  and  Engineering  Com- 
pany, Inc.,  13  IBLA  268  (Oct.  24,  1973) 

Although  a  mlllsite  may  be  declared  invalid  wnen 
its  only  use  is  in  connection  with  a  mining 
claim  which  is  declared  invalid,  a  millsite 

can  be  contested  separately  and  declared 
invalid  when  evidence  establishes  it  is  not 

being  used  for  mining  or  milling  purposes, 

independent  of  the  issue  of  the  validity  of 
the  mining  claim. 

United  States  v.  W.  C.  Dean  and  Mildred  W.  Dean, 

14  IBLA  107  (Dec.  21,  1973) 

A  mining  claim  contest  complaint  is  properly  served 

upon  contestee's  attorney,  if  and  only  if,  contestee 
has  authorized  such  attorney  to  represent  him  in  the 
contest  proceeding. 

Where  a  Government  mining  claim  contest  complaint  con- 
tains charges  which,  if  proved,  would  render  the 

claims  invalid,  and  contestee  fails  to  file  a  timely 

answer  to  the  complaint  in  accordance  with  Departmen- 
tal regulations,  the  allegations  of  the  complaint  will 

be  taken  as  admitted  by  contestee  and  the  claims  are 
properly  declared  null  and  void. 

same  general  area  does  not  constitute  a  denial 
of -due  process.   The  Board  of  Land  Appeals  can- 

not abnegate  its  responsibility  to  determine  the 
validity  of  mining  claims  when  that  issue  is 

presented  upon  appeal,  and  where  that  issue  is 
so  presented,  mining  claims  properly  are  declared 
null  and  void  upon  a  showing  of  lack  of  discovery 
of  a  valuable  mineral  deposit  upon  the  claims. 

United  States  v.  John  W.  Howard,  et  al..  15  IBLA  139 
(Mar.  20,  1974) 

Where  a  government  contest  complaint  against 
a  mining  claim  contains  charges  which,  if 
proved,  would  render  the  claim  invalid, 
and  the  contestees  fail  to  file  an  answer 

to  the  complaint  In  accordance  with  Depart- 
mental regulations,  the  allegations  of  the 

complaint  will  be  taken  as  admitted  by  the 
contestees  and  the  claim  is  properly  declared 
null  and  void. 

United  States  v. D.  Honeycutt,  et  al. .  15  IBLA 
184  (Mar.  28,  1974) 

A  mining  claimant  is  not  denied  due  process 
merely  because  of  prehearing  publicity  where 
he  fails  to  show  that  there  was  any 
unfairness  in  the  contest  proceeding  itself. 

United  States  v.  Merle  I.  Zwelfel.et  al.. 
16  IBLA  74  (June  26,  1974) 

United  States  v.  Montezuma  Iron  and  Pigment  Co. 

14  IBLA  114  (Dec.  28,  1973) 

A  mining  claim  13  properly  declared  invalid 
where  the  Government  establishes  a  prima 
facie  case  of  lack  of  discovery,  and  the 
contestee  does  not  show  by  a  preponderance 
of  evidence  that  the  claim  is  valid. 

'Community  property."  Where  the  Government 
contests  an  unpatented  mining  claim  held 
as  community  property,  only  the  naming  of 
the  husband  is  essential  to  the  notice  of 
contest  and  complaint  and  the  Interest  of 
the  wife  is  determined  Just  as  if  she  had 
been  expressly  made  a  party. 

United  States  v.  Houston  Bowman  et  al. ,  14  IBLA 
122  (Dec.  28,  1973) 

United  States  v.  Catherine  R.  Blythe, 
16  IBLA  94  (June  28,  1974) 

The  procedures  of  the  Department  of  the  Interior 
in  mining  contests,  where  notice  and  an  oppor- 

tunity for  a  hearing  before  a  qualified  Admin- 
istrative Law  Judge  are  afforded,  comply  with 

the  Administrative  Procedure  Act  and  the  due 

process  requirements  of  the  Constitution. 

United  States  v.  Eugene  Stevens, 
(Feb.  21,  1974) 

14  IBLA  380 
81  I.D.  83 

Where  a  party  specially  appears  at  a  contest  hearing 
for  the  purpose  of  challenging  the  jurisdiction 
of  the  hearing  officer  and  otherwise  declines  to 

participate  in  the  contest  hearing,  the  require- 
ments of  proper  notice  and  an  adequate  opportunity 

for  a  hearing  have  been  met. 

The  motivation  of  any  government  agency  in  initiating 
a  contest  against  mining  claims  is  Irrelevant.   The 
fact  that  such  contest  challenges  the  validity  of 
certain  mining  claims,  and  not  of  others  in  the 

Where  a  government  contest  complaint  against 
a  millsite  contains  a  charge  which,  if 
proved,  would  render  the  millsite  Invalid, 
and  the  contestee  fails  to  file  an  answer  to 

the  complaint  In  accordance  with  Departmental 
regulations,  the  allegations  of  the  complaint 
will  be  taken  as  admitted  by  the  contestee  and 
the  millsite  Is  properly  declared  null  and  void. 

Where  a  contestee  has  responded  to  an 
earlier  contest  notice  served  only 

upon  her  predecessor  in  interest,  her 
answer  is  deemed  sufficient  for  the 
contest  notice  served  upon  her  to 
which  she  did  not  in  terms  respond. 

United  States  v.  Dlanne  Gibson,  16  IBLA  246 

(July  19,  1974) 

A  mining  claim  is  properly  declared  Invalid where  the  Government  establishes  a  prima  facie 
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case  of  lack  of  discovery,  and  the  contestee 
does  not  show  by  a  preponderance  of  evidence 
that  the  claim  is  valid. 

United  States  v.  Herman  C.  Webb  and  Harold  C. 
16  IBLA  345  (Aug.  14,  1974) 

Once  the  government  makes  a  prima  facie  showing 
that  a  mining  claim  is  invalid,  the  claimant 
must  show  with  a  preponderance  of  the  evidence 
that  the  claim  is  valid. 

United  States  v.  James  P.  Rigg,  Jr. 
16  IBLA  385  (Aug.  21,  1974) 

et  al. 

Where  a  contest  complaint  makes  no  charge  which 
refers  to  a  particular  matter,  and  where  the 
Administrative  Law  Judge  states  at  the  hearing 
that  he  will  confine  the  proceedings  to  spe- 

cific issues  which  do  not  include  the  matter 
in  queation,  and  where,  in  the  course  of  the 
hearing,  the  Judge  refused  to  receive  evidence 
relating  to  that  matter,  it  Is  error  for  the 
Judge  to  make  a  finding  as  to  that  matter  and 
employ  such  finding  as  part  of  the  rationale 
of  his  decision. 

United  States  v.  l.enneth  McClarty.  17  IBLA  20 
(Aug.  29,  1974)  81  I.D.  472 

RULES   OF  PRACTICE—Continued 

HEARINGS 

A  hearing  officer  is  not  disqualified  nor  will  his  find- 
ings be  set  aside  in  a  mining  contest  upon  a  charge 

of  prejudice  and  prejudgment  of  the  case  in  the 
absence  of  a  showing  of  bias. 

United  States  v.    Ford  M.    Converse, 
(Mar.   26,    1965) 

A-30177 

72  I.D.    141 

Where  an  applicant  to  purchase  an  80 -acre  trade  and 
manufacturing  site  claim  asserts  that  he  has 
occupied  and  used  all  the  acreage  in  meeting  the 
requirements  of  section  10  of  the  act  of  May  14, 
1898,    and  requests  a  hearing  to  prove  the  extent  of 
the  acreage  so  claimed  after  the  Bureau  has  re- 

quired him  to  amend  his  application  by  filing  a  new 
description  to  include  no  more  than  10  acres,    the 
case  will  be  remanded  for  a  hearing  to  resolve  the 
factual  issues  raised  relevant    to  the  issue  of 
whether  the  requirements  of  the  act  have  been 
satisfied  and,    if  so,   what  acreage  the  applicant 
may  be  entitled  to  purchase. 

Clayton  E.    Racca,    A-30305  (June  7,    1965) 72  I.D.   239 

Where  a  contestee  makes  a  timely  response  to  a 
government  complaint  which  can  reasonably  be 

construed  as  a  general  denial  of  the  allega- 
tions contained  in  the  complaint,  the  response 

may  be  considered  a  sufficient  answer  within 
the  contemplation  of  the  regulations.  The 
allegations  cannot  then  properly  be  taken  as 

admitted  and  the  mining  claim  will  not  be  de- 
clared null  and  void  without  a  hearing. 

Where  a  mining  claimant  named  as  a  party  In  a 
contest  and  served  with  a  copy  of  the  com- 

plaint does  not  file  an  answer  to  the  com- 
plaint, the  allegations  in  the  complaint 

will  be  taken  as  admitted.   The  defaulting 
contestee  cannot  rely  on  an  answer  filed  by  a  cc 
claimant  when  such  answer  never  purported  to  be 
on  the  defaulting  contestee 's  behalf. 

Michael  J.  Verble.  et  al..  17  IBLA  139  (Sept.  12. 1974) 

Where  an  appellant  has  never  requested  a  hearing  and 

has  been  given  every  opportunity  to  submit  what- 
ever evidence  on  his  behalf  he  desired,  he  cannot 

rightfully  complain  that  he  has  been  denied  an  op- 

portunity to  be  heard. 

W.    H.    Bird  et •30072  (July  26,    1965) 
72  I.D.    287 

No  formal  evidentiary  type  hearing  is   required  by 
statute  prior  to  a  reduction  in  the  size  of  a  stock- 
driveway,    but  if  a  formal  or  informal  hearing  is 
held,    the  Secretary,    in  whom  the  final  authority 
rests,    may  make  such  use  of  it  as  he  desires. 

M.    Williai 
;t  al. 

30322  (Aug.    24,    1965) 
72  I.D.    352 

A  mining  claim  is  properly  declared  invalid 
where  the  Government   establishes   a  prima 
facie  case  of   lack  of  discovery,   and   the 
contestee  does  not   show  by  a  preponderance 
of  evidence   that   the  claim  is  valid. 

United   States  v.    Blue  Bell  Gold  Mining  Company, 
17  IBLA  182    (Sept.    16,   1974) 

In  a  mining  contest   a  matter  not   charged  In  the 
complaint   can  be  used  as   a  ground   to   find  a 
claim  invalid  where  it  was  raised  at   the  hear- 

ing and  the  contestee  did  not  object  at   that 
time. 

Where  the  Navajo  Tribe  of  Indians  has  protested 
against  issuance  of  a  patent  to  the  State  of  Utah 
under  the  act  of  June  21,    1934,    to  numbered  sections 
which  the  State  claims  as  having  vested  in  it  pursuant 
to  the  grant  for  school  purposes  under  its  Enabling 
Act  and  the  Tribe  has  requested  a  hearing  alleging 
that  the  vesting  of  title  in  the  State  under  the  grant 
was  precluded  by  occupancy  of  the  sections  by 
Navajo  Indians  and  that  title  is  now  in  the  Tribe  pur- 

suant to  acts  of  Congress,    a  hearing  will  be  ordered 
for  the  purpose  of  receiving  evidence  as  to  the  full 
extent  and  nature  of  the  occupancy  alleged  by  the 

United   States  v.    Ken  Alexander  and  Kenneth  D. 
Alexander,    17   IBLA  421    (Nov.    4,    1974) 
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Tribe  in  order  to  make  an  informed  and  definitive 
determination  of  the  question  as  to  when,  if  ever, 
title  did  vest  in  the  State. 

Navajo  Tribe  of  Indians  v.    State  of  Utah,    A-28670 
(Aug.   25,    1965)  72  I.  D.    361 

There  is  no  basis  for  ruling  that  a  hearing  examiner  in 
a  proceeding  to  determine  surface   rights  to  mining 
claims  under  the  act  of  July  23,    1955,   was  personal- 

ly prejudiced  against  the  mining  claimant  and  that 
the  claimant  was  denied  any  rights,    where  a  motion 
for  a  change  of  examiner  filed  under  section  7  of 
the  Administrative  Procedure  Act  was  not  timely 
filed  and  the  accompanying  affidavit  alleging  bias 
simply  asserted  that  the  examiner  had  never  de- 

cided a  case  in  favor  of  mining  claimants  in 
Oregon,    since  such  an  assertion  is  insufficient 
to  show  bias  by  the  examiner  against  the  par- 

ticular claimant,    and  further  where  there  is 
nothing  in  the   record  showing  any  evidence  of 
bias  or  prejudice  by  the  examiner. 

United  States  v.    Independent  Quick  Silver  Company, 
A-30338  (Sept.   21,    1965)  72  I.  D.    367 

A  request  for  hearing  will  be  denied  where  no  facts 
are  alleged  which,  if  proved,  would  warrant  the 
granting  of  the  relief  sought. 

Meadowbrook  Lodge,    Inc.,    A-30432  (Oct.    27,    1965) 

RULES   OF  PRACTICE— Continued 

HEARINGS  —Continued 

In  a  Government  mining  contest  proceeding  where 
the  claimants  had  notice  of  the  hearing  and  am- 

ple opportunity  to  take  samples  and  prepare 
their  case  but  failed  to  present  any  testimony 
or  other  evidence  at  the  hearing,    there  is  no 
substantial  equitable  basis  for  granting  a 
further  hearing,    since  the  only  reason  given 
to  warrant  equitable   relief  is  the  hearing 

examiner's   refusal  to  postpone  the  hearing  to 
enable  them  to  obtain  assay  reports  of  samples, 
and  all  the  circumstances  show  that  his  refusal 
was  not  arbitrary  and  that  othe  r  action  could 
have  been  taken  by  the  claimants  if  they  had 
been  diligent. 

United  States  v.    J.    W.    Riesing  et  al.  ,    A-30474 
(Jan.    18,    1966) 

In  accordance  with  the  pertinent  regulations 
notice  of  hearing  in  a  Government  contest 
must  be  sent  to  the  contestee  in  time  for  him 
to  receive  actual  or  constructive  notice  at 

least  30  days  in  advance  of  the  scheduled  date 
of  the  hearing,    and,   where  such  timely  notice 

is  not  given,    the  contestee  will  not  be  charge- 
able with  failure  to  appear  at  the  hearing  and 

a  decision  based  upon  the  hearing  from  which 
he  was  absent  will  be  set  aside. 

United  States 'v.    Asbestos  Development  Corpora- 
tion,    A-30476  (Mar.    24,    1966)  73I.D.  82 

Although  a  hearing  is  not  required  prior  to  a  determination 
that  a  lake  is  nonnavigable  and  its  bed  public  lands,    a 
State  which  has  heretofore  not  been  informed  of  the 
factual  basis  for  such  a  determination  will  be  allowed 

to  present  such  information  as  it  desires  supporting 
its  view  that  the  lake  is  navigable  and  the  Director 
will  then  decide  whether  a  hearing  would  be  useful. 

John  Snyder,    State  of  Montana,    A-30462 
(Dec.    3,    1965)  72  I.  D.    527 

Where  equitable  title  in  public  lands  has  passed, 
but  patent  remains  unissued,    the  Secretary  can- 

not exercise  his  power  of  review  so  as  to  dis- 
possess the  applicant  of  his  interest  in  the  lands 

without  complying  with  the  requirements  of  due 

process  by  giving  proper  notice  and  opportunity 
to  be  heard,   and  even  though  judicial  proceedings 

are  pending  in  a  United  States  District  Court 
concerning  the  lands,    such  proceedings  may  be 
suspended  to  allow  the  Department  to  hold  a 

hearing  and  conclude  its  administrative  proceed- 
ings in  the  matter. 

United  States  v.    Philip  T.    Garigan  et  al. 
Arizona  Contest  012473  (Apr.    12,    1966) 

Where  the  State  of  California,    under  Rev.   Stat. 
2488,    claims  as  swamp  and  overflowed  land  an 
area  not  shown  to  be  of  such  character  by  the 
official  plat  of  survey  or  by  the   returns  of  the 
surveyors,   and  where  the  Bureau  of  Land  Man- 

agement has  rejected  the  State's  claim  without 
holding  a  hearing,    upon  the  State's   request  for 
a  hearing  on  the  issue,    the  case  will  be  re- 

manded to  the  Bureau  for  such  a  hearing. 

State  of  California.    A-30387  (Jan.    18,    1966) 

An  applicant  for  or  claimant  of  public  land  is  not 
entitled  as  a  matter  of  right  to  a  hearing  for 
determining  the  proper  classification  of  land 
to  which  he  seeks  title. 

A  request  for  hearing  will  be  denied  where  no 

facts  are  alleged  which,   if  proved,  would  war- 
rant the  granting  of  the  relief  sought. 

Leo  J.    Kottas,   Earl  Lutzenhiser,  A-30554 

(Apr.    19,    1966)  73  I.  D.  123 
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A  request  for  a  hearing  is  properly  denied 
where  a  claimant  fails  to  allege  the  existence 
of  facts  which,   if  proved,  would  entitle  him 
to  the  relief  which  he  seeks. 

Jack  A.    Walker,   A-30492     (Apr.    28,    1966) 

where  it  is  found  that  a  crucial  allegation  made 
by  appellant  is  contradicted  by  information 
furnished  to  the  contracting  officer  in  support 
of  the  claim  and  that  the  evidence  to  be  devel- 

oped at  a  hearing  may  resolve  the  apparent  con- 
tradiction and  the  jurisdictional  questions 

presented. 

Where  the  Bureau  of  Land  Management  has  re- 
quired a  State,  which  filed  a  swampland  selec- 

tion, to  contest  a  Federal  oil  and  gas  lease  by 
establishing  evidence  at  a  hearing  as  to  the 
character  of  the  land  at  the  date  of  the  Swamp 
Land  Act,  the  Department  is  not  limited  in  its 

consideration  of  the  State's  application  to  the 
sole  question  of  the  character  of  the  land  at 
the  date  of  the  Swamp  Land  Act,   but  may  also 
resolve  any  legal  issues  which  will  determine 
whether  title  should  be  approved  in  the  State. 

State  of  Louisiana  v.   State  Exploration  Company. 
et  al,   A-'3Q505     (May  12.    1966)    73  I   D   H8 

a  request  lor  a  hearing  is  properly  denied  where 
a  claimant  fails  to  allege  facts  which,    if  proved, 
would  entitle  him  to  the   relief  which  he  seeks. 

Coral  V.    Funderburg,    A-30514  (June   14,    1966) 

A  government  motion  for  reconsideration  of  a 

decision  dismissing  a  contractor's  claim  for 
loss  of  commercial  business  as  sounding  in 
breach  of  contract  is  denied  where  the  Govern- 

ment alleges  that  the  claim  could  have  been 
stated  in  such  terms  as  to  be  cognizable  as  a 
claim  arising  under  the  contract  but  the  claim 
as  actually  submitted  is  clearly  not,   in  fact, 

cognizable  thereunder,  and  the  Government 
fails  to  show  that  there  are  material  facts  in 

dispute  which  could  confer  jurisdiction  or  that 
scheduling  a  hearing  would  otherwise  serve 
any  useful  purpose. 

Appeals  of  American  Cement  Corporation, 
IBCA-496-5-65  ,  IBCA-578-7-66    (Jan.    10,1967) 

74  I.    D.    15 

The  findings  of  a  hearing  examiner  will  not  be  set 
aside  in  a  mining  contest  upon  a  charge  of  bias 

in  the  absence  of  a  substantial  showing  of  prej- 
udice or  bias. 

A  hearing  need  not  be  held  to  determine  the 
propriety  of  a  survey  of  lands  as  public  lands 
of  the  United  States  where  the  protestants 
against  such  survey  fail  to  support  their  protest 
with  evidence  or  the  proffer  of  evidence  tend- 

ing to  show  error  in  the  supposed  facts  relied 
upon  by  the  Bureau  of  Land  Management  as  the 
basis  for  the  survey. 

Burt  A.    Wackerli,    et  al. A-30576  .(Sept.   27,  1966) 

73  I.  D.    280 

A  hearing  will  not  be  granted  for  the  purpose  of 
determining  whether  or  not  certain  lands  are 
known  to  contain  workable  deposits  of  phos- 

phate where  there  does  not  appear  to  be  a  sub- 
stantial question  of  fact  but  only  a  question  of 

the  sufficiency  of  the  established  facts  to  serve 
as  the  basis  for  a  determination  that  the  lands 
do  contain  workable  deposits. 

William  J.   Colman,  A-30516  (Nov.   4,    1966) 

An  appellant's  motion  for  reconsideration  of  a 
decision  in  which  a  hearing  was  scheduled  for 
the  purpose  of  establishing  whether  the  board 
had  jurisdiction  over  a  claim  for  unnecessary 
acceleration  of  construction  costs  is  denied 

United  States  v.    Charles  P.    &  Jeanne  P.    Haas, 
A-30654  (Feb.    16,    1967) 

Where  the  meaning  of  a  contract  is  clear  and  free 
from  ambiguity,   there  is  no  need  to  construe 
it,   and  the  Board  in  its  discretion  will  decline 
to  hold  a  hearing   for  the  purpose  of  receiving 
other  evidence  with  respect  to  prior  under- 

standings or  agreements  in  order  to  ascertain 
the  intent  of  the  parties  or  to  apply  other  rules 
of  interpretation. 

Appeal  of  MacDonald  Construction  Company, 
IBCA-572-5-66  (Mar.    17,    1967) 

A  Hearing  Examiner  who  has  already  granted  one 
petition  for  rehearing  has  authority,    under  25 
CFR  15.  17,    to  grant  another  rehearing  if  the 
petition  for  the  second  rehearing  appears  to 
show  merit. 

Estate  of  Rosalind  No  Ear  (L.  S.    Buffalo  or  Brooks) 
Brown,    IA-T-2  (Mar.    31,    1967) 

A  hearing  is  not  required  by  statute  or  regulation 
in  connection  with  a  determination  of  the  com- 

parative merits  of  a  subsisting  grazing  lease 
and  an  application  for  homestead  entry  of  the 



947 

RULES  OF  PRACTICE— Continued RULES  OF  PRACTICE— Continued 

HEARINGS  — Con  t  inued 

same  land  in  Alaska,  and  a  request  for  hear- 
ing will  not  be  granted  unless  it  appears  that 

a  hearing  would  develop  facts  decisive  of  the 
matter  in  controversy  which  could  not  other- 

wise be  established. 

William  R.    C.    Croley,  A- 30673  (May  11,    1967) 

HEARINGS  —Continued 

A  hearing  is  not  required  by  statute  or  regulation 
in  connection  with  an  application  under  the 
Recreation  and  Public  Purposes  Act,   and  a 
request  for  a  hearing  will  not  be  granted  where 
it  does  not  appear  that  a  hearing  would  develop 
facts  which  are  material  to  the  ultimate  dis- 

position of  the  matter  under  consideration 
which  could  not  otherwise  be  established. 

Where  a  hearing  has  been  held  in  a  mining  con- 
test,   the  record  made  at  the  hearing  shall  be 

the  sole  basis  for  a  decision,   and  evidence 
submitted  at  a  later  date  cannot  be  considerec 
in  deciding  the  case  on  the  merits  but  can  be 
considered  to  determine  whether  or  not  a  fur- 

ther hearing  is  warranted;  where  there  is  no 
dhowing  that  a  further  hearing  would  be  pro- 

ductive of  evidence  of  a  discovery,    there  is  no 
ground  to  warrant  the  remanding  of  the  case 
for  that  purpose. 

United  States  v.    Rodney  Wood  et     al.  ,   A-30697 
(May  31,    1967) 

Before  the  Bureau  of  Land  Management  concludes 
that  a  mining  claimant  has  withdrawn  a  timely 
filed  verified  statement  and  that  his  claims  art 

subjected  to  the  limitations  as  to  the  use  of 
surface  resources  of  the  claims  prior  to 
patent  pursuant  to  the  Surface  Resources  Act 
of  July  23,    1955,   it  should  hold  a  hearing  to 
determine  the  validity  of  the  withdrawal  where 
the  claimant  disputes  the  fact  that  he  signed 
the  withdrawal  or  did  so  knowingly  and  willingly. 

Mojave  Public  Utility  District,   A-30596 
(Nov.    27,    1967) 

An  objection  to  the  requirement  in  a  notice  of 
hearing  that  a  contestee  in  a  Government  con- 

test against  his  mining  claim  make  a  deposit 

sufficient  to  defray  his  share  of  the  reporter's 
fees  must  be  made  to  the  hearing  examiner 
prior  to  or  at  the  opening  of  the  hearing  and, 
if  made  to  the  land  office  at  the  time  set  for 

the  hearing,    is  considered  waived. 

The  requirement  imposed  by  a  hearing  examiner 
pursuant  to  regulation  that  a  contestee  make 
a  deposit  to  defray  his  share  of  the  reporter's 
fees  prior  to  a  hearing  on  a  contest  against 
his  mining  claim  is  reasonable  and  within  the 
Secretary's  authority  to  issue  regulations 
necessary  to  carry  out  his  duties  to  adminis- 

ter the  public  lands  and  process  claims 

against  them. 

United  States  v.   Gordon  Marshall  et   al. 
(Jan.    11,    1968) 

A-30843 

George  Avgeris,   A-30764  (July  27,    1967) 

A  request  for  a  hearing  before  the  Secretary  on 
the  issue  of  the  acceptability  of  a  mining 
claimant's  verified  statement  will  be  denied 
where  the  only  issue  to  be  considered  by  the 

Secretary  is  whether  or  not  the  evidence  sub- 
mitted by  the  claimant,   and  rejected  by  the 

Bureau  of  Land  Management,   is  sufficient  to 
establish  a  basis  for  the  rights  asserted  by  the 
claimant. 

Weeds  Point  Mining  Company.   A-30799 
(Nov.    2.    1967) 

Where  a  regulation  provides  that  the  rates  charged 
for  a  right-of-way  across  Government  lands 
may  be  revised  only  after  notice  and  an  oppor- 

tunity for  hearing,   it  is  improper  to  increase 
the  rates  without  following  the  prescribed  pro- cedure. 

Where  a  regulation  provides  that  rates  charged 

for  rights-of-way  across  Government  lands 
may  be  revised  onlv  after  notice  and  an  oppor- 

tunity for  hearing,    the  hearing  ought  to  be  held 
before  the   rate  is  issued,    but  if  the  procedure 
is  not  followed,    a  hearing  in  compliance  with 
the  regulation  may  be  held  after  the  first  rate 
determination  is  set  aside. 

Where  an  application  under  the  Trade  and  Manu- 
facturing Site  Act  is  rejected  for  the  reason  that 

the  land  applied  for  is  shown  by  surveys  to  be 
situated  within  the  boundaries  of  a  patented 

tract  of  land,  the  applicant's  request  for  a 
hearing  to  show  that  there  is  no    conflict  will 
be  denied  where  a  subsequent  survey  made  by 
him  does  not  contradict  the  results  of  the  other 
surveys. 

Edward  M.   Clark,   A-30589  (Nov.    15,    1967) 

AVequirement  that  a  hearing  be  held  before  an 
action  may  be  taken  is  satisfied  even  though  an 
official  other  than  the  one  who  conducts  the 

hearing  makes  the  decision. 

The  determination  of  whether  to  hold  a  hearing  on 
an  issue  of  fact  before  a  field  commissioner 
abides  in  the  discretion  of  the  Director  of  the 
Bureau  of  Land  Management  and  an  appellant 
from  a  land  office  decision  fixing  or  revising 

a  rate  charge  for  a  right-of-way  over  Govern- 
ment lands  is  not  entitled  to  one  as  a  matter  of 
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right,  but  the  Director  (or  Secretary)  may 
order  that  one  be  held  if  he  deems  it  advisable. 

Such  a  hearing  will  be  ordered  where  it  is  pro- 
posed to  change  a  charge  for  a  revocable  right- 

of-way  across  wildlife  refuge  lands  from  an 
annual  rental  to  a  lump-sum  charge  and  there 

is  sharp  controversy  as  to  the  basis  for  deter- 
mining the  lump-sum  payment. 

Transcontinental  Gas  Pipe  Line  Corporation  et  al. 
A-30622  (Jan.    29,    1968) 

The  record  made  at  a  hearing  in  a  government 
contest  must  be  the  sole  basis  for  decision 

under  the  Department's  rules  of  practice; 
therefore,  assertions  submitted  on  appeal  of 
an  evidentiary  nature  may  be  considered  only  to 
determine  if  there  should  be  a  new  hearing. 

demonstrate  that  the  stone  has  some  property 

giving  it  a  distinct  and  special  value  over  other 
stones  used  for  the  same  purposes  which  are 
also  marketable  but  are  considered  to  be  of  a 
common  variety. 

United  States  v.    U.  S.    Minerals  Development  Cor- 
poration,  A-30407  (Apr.    30,    1968)  75  I.  D.  127 

Applicants  for  sodium  preference  right  leases  will 
be  afforded  an  opportunity  to  present  evidence 
at  a  hearing  in  accordance  with  the  provisions 
of  the  Administrative  Procedure  Act  where  there 

may  be  questions  of  fact  as  to  the  extent  and 
nature  of  the  occurrence  of  the  minerals  in  the 

deposits  and  as  to  the  feasibility  of  the  develop- 
ment of  the  deposits. 

Although  exclusionary  rules  of  evidence  applicable 
in  court  proceedings  need  not  be  followed  in 
administrative  hearings,   a  hearing  examiner 
in  the  interest  of  fair  play  and  justice  may 
either  exclude  or,  at  least,  give  little  weight 
to  a  written,   uncorroborated  statement  by  a 
mining  claimant  Who  submits  the  statement  in 
lieu  of  making  an  appearance  at  the  hearing. 

The  Secretary  of  Interior  may  review  the  entire 
record  in  a  mining  contest  case,   including 
statements  excluded  as  evidence  by  the  hearing 
examiner,  to  ascertain  whether  there  is  any 
basis  for  granting  a  new  hearing,   and  to  assure 
that  the  examiner's  determination  that  the 
claim  is  invalid  is  fully  supported. 

United  States  v.   Arch  Little  and  Ethelyn  Little, 
A-30842  (Feb.    21,    1968) 

Wolf  Joint  Venture  et  al.  ,   A-30978  (May  2,    1968) 
75  I.  D.    137 

Kaiser  Aluminum  and  Chemical  Corporation  et  al.  , 
A-30982  (May  3,    1968) 

An  applicant  for  the  conveyance  of  land  under  the 
Mining  Claims  Occupancy  Act  is  not  entitled  as 
a  matter  of  right  to  a  hearing  on  the  question  of 
the  facts  relating  to  his  qualifications  as  an 
applicant,    and  a  hearing  is  properly  denied 
where  the  applicant  fails  to  allege  the  existence 
of  facts  which,    if  proved,   would  entitle  him  to 
the  relief  sought. 

Eveline  and  John  Anthony  Schaefer,    A-30901 
(May  21,    1968) 

Where  a  hearing  has  been  held  in  a  mining  contest, 
the  record  made  at  the  hearing  shall  be  the 

sole  basis  for  a  decision,   and  evidence  sub- 
mitted at  a  later  date  cannot  be  considered  in 

deciding  the  case  on  the  merits  but  can  be 
considered  to  determine  whether  or  not  a  fur- 

ther hearing  is  warranted;  where  there  is  no 
showing  that  a  further  hearing  would  be  pro- 

ductive of  more  conclusive  evidence  on  the 

question  of  discovery  than  has  been  developed, 
there  is  no  basis  for  remanding  the  case  for 
that  purpose. 

United  States  v.    David  L.    King,   A-30867 
(Feb.    28,    1968) 

A  stipulation  between  the  Government's  attorney 
and  the  mining  claimant's  attorney  at  a  hearing 
to  determine  whether  a  building  stone  is  of  a 
common  or  uncommon  variety  under  the  act  of 
July  23,  1955,   that  the  stone  is  marketable,  does 
not  preclude  a  further  hearing  to  consider 
whether  the  facts  relating  to  the  marketability 

Where  the  evidence  relating  to  the  marketabil- 
ity of  deposits  of  minerals  of  widespread 

occurrence  is  inconclusive  and  is  lacking 
in  factual  data,  the  case  will  be  remanded  for 
further  hearing  to  develop  the  facts  essential 
to  a  meaningful  determination. 

United  States  v.   Gene  DeZan  et  al. 

(July  1,    1968) 

A-30515 

A  request  for  rehearing,    filed  more  than  60  days 
after  the  date  of  an  order  of  a  Hearing  Exam- 

iner determining  heirs  or  approving  the  last 
will  of  an  Indian,    may  properly  be  denied  as untimely. 

Where  a  parent  survived  a  deceased  Indian  and 
would,    under  the  applicable  statutes  of  descent 
and  distribution,   be  the  sole  heir  at  law  if  the 
decedent  had  died  intestate  without  issue, 
brothers  and  sisters  of  the  decedent  have  no 
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standing  to  petition  in  their  own  behalf  for  a  re- 
hearing of  an  order  determining  heirship  or 

approving  the  last  will  of  the  decedent. 

Estate  of  William  Bearshead,    IA-T-6  (Sept.    30, 
1968) 

A  hearing  will  not  be  granted  in  connection  with 
a  trade  and  manufacturing  site  application  where 
the  applicant  fails  to  allege  facts  which,    if 
proved,    would  entitle  him  to  favorable  consid- 

eration of  his  application. 

Hershel  E.    Crutchfield,    A-30876  (Sept.    30,.  1968) 

Where  a  review  of  the  evidence  adduced  at  a 

hearing  raises  grave  doubts  as  to  whether  the 
hearing  was  fully  utilized  to  bring  forth  all  of 
the  facts  necessary  to  the  determination  of  the 

decedent's  heirs,  the  case  will  be  remanded 
for  further  hearing. 

Estate  of  Joseph  Mjoetah  Masquat,   IA-T-16 
(Nov.    15,    1968) 

An  applicant  for  the  conveyance  of  land  under  the 
Mining  Claims  Occupancy  Act  is  not  entitled  as 
a  matter  of  right  to  a  hearing  on  the  question  of 

the  extent  of  the  relief  which  the  Secretary  sees" 
fit  to  grant,    and  a  hearing  is  properly  denied 
where  the  applicant  fails  to  allege   the  existence 
of  facts  which,    if  proved,    would  serve  as  suf- 

ficient basis  for  modification  of  a  prior  limita- 
tion placed  upon  the  relief  to  be  granted. 

Harold  E.    and  Alice  L.    Trowbridge  ,   A-30954 
(Jan.    17.    1969) 

Evidence  tendered  on  appeal  to  the  Secretary  of 
the  Interior  after  a  hearing  has  been  held  in  a 
Government  mining  contest  case  cannot  be 
considered  and  weighed  with  the  evidence  pre- 

sented at  the  hearing  in  making  a  decision  on 
the  merits  of  the  contest  since  the  record 
made  at  the  hearing  constitutes  the  sole  basis 
for  decision;  however,   such  evidence  may  be 
considered  in  determining  whether  there  is  any 
justification  for  ordering  a  further  hearing  in 
the  case  and  where  it  appears  that  most  of  the 
evidence  pertains  to  a  discovery  on  a  portion 
of  a  claim  which  has  been  appropriated  for  a 

roadway  by  the  Forest  Service  and  the  remain- 
ing evidence  is  insufficient  to  indicate  a  dis- 

covery on  the  remaining  portions  of  the  claim, 
a  new  hearing  is  not  warranted. 

United  States  v.   Bess  May  Lutey  et  al.  ,   A-30927 
(Mar.    4,    1969)  76  I.  D.  37 
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The  technical  exclusionary  rules  of  evidence  ap- 
plied in  court  proceedings  need  not  be  followed 

in  administrative  hearings;  therefore,  the  fact 
that  hearsay  evidence,   consisting  primarily  of 
assay  reports,   was  presented  by  both  parties 
in  a  Government  contest  together  with  other 
evidence  is  no  reason  for  changing  a  decision 
invalidating  a  mining  claim  which  is  sustainable 
even  without  such  evidence. 

United  States  v.    Lawrence  W.   Stevens  et 

A-30980  (Mar.    24,    1969)  76  I.  D.   56 

Final  proof  on  a  desert  land  entry  is  properly  re- 
jected and  the  entry  canceled  without  a  hearing 

where  it  is  clear  from  the  record  that  the  entry- 
man  did  not  effect  compliance  with  the  require- 

ments of  the  desert  land  law  for  reclamation  of 

the  entry  during  the  statutory  life  of  the  entry 
and  the  extensions  which  were  granted. 

Ruby  M.   Connor,  A-30962  (Apr.   29,   1969) 

A  hearing  examiner  is  not  disqualified,  and  his 
findings  will  not  be  set  aside,  in  the  absence 
of  a  showing  of  bias;  the  fact  that  a  hearing 
examiner  may  have  ruled  against  a  homestead 
entryman  in  a  previous  proceeding  involving, 
in  part,  the  same  issues  that  are  again  before 
him  does  not  constitute  such  a  showing. 

United  States  v.   Lloyd  W.   Booth,  A-30994 
(May  27,   1969)  76  I.  D.   73 

The  requirement  imposed  by  a  hearing  examiner 
pursuant  to  regulation  that  a  contestee  make 

a  deposit  to  defray  his  share  of  the  reporter's 
fees  prior  to  the  hearing  on  a  contest  against 
his  mining  claim  is  reasonable  and  within  the 
Secretary's  authority  to  issue  regulations 
necessary  to  carry  out  his  duties  to  administer 
the  public  lands  and  process  claims  against 
them. 

An  objection  by  a  contestee  to  a  requirement  in 
a  notice  of  hearing  in  a  Government  contest 

case  that  he  make  a  deposit  to  cover  reporter's 
costs  must  be  made  prior  to  or  at  the  hearing 
and  is  deemed  waived  if  made  for  the  first 

time  on  appeal  from  the  hearing  examiner's decision. 

United  States  v.   Curtis  Holcomb  et  al.  ,   A-31019 

(Aug.    21,    1969) 

Evidence  submitted  outside  a  hearing  in  a  contest 
cannot  be  considered  in  deciding  the  case  on 
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the  merits  but  may  be  examined  to  determine 
whether  or  not  a  further  hearing  is  warranted. 

United  States  v.   Harold  H.   Benson,  A-31061 
(Sept.   4,   1969) 

the  decision  as  no  such  further  evidence  was 
submitted  in  a  later  case  involving  the  claimants 
and  similar  claims  for  the  same  materials  in  the 
same  area. 

United  States  v.   Amos  D.   Robinette  et  al. , 
A-31036  (Mar.   4,    1970) 

Where  a  court  has  remanded  a  case  to  this  Depart- 
ment for  further  evidentiary  proceedings  on  a 

finding  that  there  was  not  a  prima  facie  sub- 
stantiation in  the  record  for  the  standard 

employed  in  determining  the  validity  of  a 
mining  claim,  it  is  proper  at  the  hearing  on 
remand  to  consider  all  evidence  relating  to  the 
validity  of  the  claim;  especially  where  any 
question  raised  by  the  court  as  to  the  standard 
has  been  resolved  by  subsequent  rulings  of 
other  courts. 

United  States  v.   Estate  of  Alvis  F.   Denison, 

A-30991  (Sept.   8,    1969)  76  I.  D.   233 

It  is  not  an  abuse  of  discretion  for  a  hearing  exam- 
iner to  deny  a  second  continuance  of  a  hearing  to 

permit  a  mining  claimant  to  have  his  claims  ex- 
amined by  a  mining  expert  after  the  time  allowed 

under  a  previous  continuance  has  expired  without 
any  apparent  effort  on  the  part  of  the  claimant  to 
secure  the  examination,  and  there  is  no  abuse  of 
discretion  on  the  part  of  a  hearing  examiner  in 
failing  to  order  a  prehearing  conference  where 
none  is  requested. 

United  States  v.    Lester  E.   Martin  et  al .  ,   A-31050 

(Apr.    3,    1970) 

Where  a  hearing  examiner's  decision  contains  a  rul- 
ing,  in  a  single  sentence,   on  all  of  the  proposed 

findings  and  conclusions  submitted  by  a  party  to  a 

hearing  and  the  ruling  on  each  finding  and  conclu*- 
sion  is  clear,   there  is  no  requirement  that  the 

examiner  rule  separately  as  to  each  of  the  pro- 
posed findings  and  conclusions  individually. 

A  hearing  will  not  be  granted  in  connection  with  a 
trade  and  manufacturing  site  application  where 
the  applicant  fails  to  allege  facts  which,   if 
proved,   would  entitle  him  to  favorable  consid- 

eration of  his  application. 

Carl  A.   Bracale,   Jr. .   A-31149  (Apr.   20,    1970) 

United  States  v.   Chas.    Pfizer  &  Co.  ,   Inc. ,    A-31015 
(Dec.    29,    1969)  |     76  I.D.    331 

Where  the  purchaser  under  a  timber  sale  contract  is 
charged  by  the  Bureau  of  Land  Management  with  a 
breach  of  contract  requirements  pertaining  to  the 
surfacing  of  roads  and  the  purchaser  contends  that 
the  requirements  were  orally  modified  by  the  parties 
and  that  it  met  the  modified  requirements,    a  hearing 
will  be  ordered  to  resolve  the  dispute  as  to  the 
modification,  and  the  performance;  however,    if  the 
purchaser  does  not  wish  a  hearing  and  none  is  held, 
the  determination  that  it  breached  the  contract  will 

stand  since  it  has  the  burden  of  proving  that  the 
contract  was  orally  modified. 

Parker  Industries,   Inc.,    A-31081  (Feb.    6,    1970) 

A  request  for  further  hearing  in  a  mining  claim 
contest  will  be  denied  where  the  forest  Service 
objects,   the   contestees  fail  to  show  any  equitable 
basis  for  holding  a  further  hearing,   they  fail  to 
make  a  tender  of  proof  which  would  tend  to  estab- 

lish a  valid  discovery,   and  it  appears  that  the 
request  is  simply  for  additional  time  to  prospect 
and  attempt  to  make  a  discovery  of  a  valuable 
mineral  deposit. 

United  States   v.     Clarence  T.  Stevens     and  Mary  D. 

Stevens,   A- 3 1088  (May  26,    1970)  77  I.D.  97 

Where  information  developed  after  a  Departmental 
decision  holding  a  mining  claim  invalid  indicates 

that  it  may  have  been  based  upon  inaccurate  evi- 
dence, the  prior  decision  will  be  set  aside  and  the 

case  remanded  for  an  administrative  review  of  the 

patent  application  in  the  light  of  the  actual  situa- tion. 

In  a  case  where  mining  claims  have  been  declared 
null  and  void  for  lack  of  a  timely  discovery  of  a 
valuable  mineral  deposit  locatable  under  the  min- 

ing laws  prior  to  July  23,    1955k  a  further  hearing 
to  produce  additional  evidence  relating  to  the 
validity  of  the  claims  will  be  denied  where  there 
appear  to  be  no  reasons  warranting  further  pro- 

ceedings and  there  is  no  indication  that  further 
evidence  could  be  produced  which  would  change 

United   States  v.    Frank  and   Wanita  Melluzzo. 
et  al.,    1   IBLA  37    (Oct.    7,    1970)      77   I.D.    172 

A  hearing  officer  is  not  disqualified  nor  will  his 
findings  be  set  aside  in  a  mining  contest  upon 
charge  of  bias  in  the  absence  of  a  substantial 
showing  of  bias. 

United   States  v.   Elsie  Cody.   1   IBLA  92 
(Nov.    13,   1970) 



951 
RULES  OF  PRACTICE— Continued RULES  OF  PRACTICE— Continued 

HEARINGS  — Continued HEARINGS  —Continued 

A  request  by  mining  claimants  for  a  further  hear- 
ing in  a  mining  claim  contest  will  be  denied 

where  it  does  not  appear  that  it  could  be  produc- 
tive of  evidence  which  would  show  that  deposits 

of  sand  were  marketable  prior  to  a  withdrawal 

of  the  land  as  necessary  to  validate  the  claim- 
ant's claim,   as  a  tender  of  some  additional  evi- 
dence merely  corroborates  the  determination 

that  there  was  no  market  at  that  time,   and  where 

there  is  no  equitable  basis  shown  justifying  an- 
other hearing. 

United   States  v.   Maurice  Duval,    et  al. ,   1   IBLA  103 
(Nov.    23,   1970) 

In  an  administrative  proceeding  to  determine  the 
validity  of  a  mining  claim,    due  process  consists 
of  notice  and  opportunity  for  hearing,   and  it  suf- 

fices if  the  claimant  is  afforded  the  opportunity 
to  be  present  and  heard.    The  procedure  followed 
by  the  Department  of  the  Interior  in  the  initiation,, 
prosecution,   and  deciding  of  mining  contest  cases 
is  in  compliance  with  the  Administrative  Proce- 

dure Act,    5U.S.C.    sec.    551  et  seq.    (Supo.    V, 
1965-69). 

United   States  v.   William  A.   McCall  and   R.    J. 
Kaltenborn.   1   IBLA  115    (Nov.    25,    1970) 

though  it  concludes  on  jurisdictional  grounds 
that  it  has  no  authority  to  finally  pass  upon  the 
claims  asserted. 

Appeal  of  Placer  County,    California, 
IBCA-777-5-69  (Apr.    8,    1971)  78I.D.  11: 

The  technical  exclusionary  rules  of  evidence  ap- 
plied in  court  proceedings  need  not  be  followed 

in  administrative  hearings;  therefore,    the  fact 
that  hearsay  evidence,    consisting  of  an  assay 
report,   was   received  by  the  Hearing  Examiner 
in  a  Government  contest,    together  with  other 
evidence,    is  no  reason  for  changing  a  decision 
which  is  sustainable  even  without  such  evidence. 

United  States   v.    A.    P.    Jones,    2   IBLA  140 

(Apr.    8,    1971) 

Evidence  tendered  on  appeal  in  a  mining  contest  case 
may  not  be  considered  except  for  the  limited 
purpose  of  deciding  whether  a  further  hearing  is 
warranted,    since  the  record  made  at  the  hearing 
must  be  the  sole  basis  for  decision. 

A  motion  for  reconsideration,   requesting  a  new 
hearing  because  of  an  ex  parte  communication 

contrary  to  the  Board's  rules,   which  occurred 
18  months  prior  to  the  issuance  of  the  principal 
decision  and  was  not  objected  to  until  after  that 

decision  was  rendered,   is  denied  because  appel- 
lant has  failed  to  allege  or  show  any  error  of 

law  or  fact  in  the  principal  decision,   or  that  any 
actual  prejudice  to  it  resulted  from  the  ex  parte 
communication. 

Appeal  of  the  Brezina  Construction  Co.  ,   Inc.  , 
IBCA-757-1-69  (Feb.    17,    1971)     78  LD.  44 

New  evidence  tendered  on  appeal  is  not  sufficient 
to  justify  further  evidentiary  proceedings, 
although  it  might  discredit  testimony  by  gov- 

ernment mineral  examiners  that  two  of  their 

samples  of  a  placer  mining  claim  were  taken 
to  bedrock,   where  there  is  no  tender  of  proof 

showing  that  the  alleged  greater  mineral  values 
at  bedrock  actually  exist  and  the  record  does 
not  show  evidence  of  sufficient  gold  to  warrant 
a  prudent  man  to  anticipate  development  of 
a  valuable  mine. 

United  States  v.    Wayne  Winters  d/b/a  Piedras  Del 
Sol  Mining  Company,    2    IBLA  329      (June  <J,    1971) 

78  I.  D.    193 

It  is  proper  to  allow  a  third  party  to  intervene  in  a 
proceeding  where  an  interest  of  the  intervenor 
may  be  affected  by  the  outcome  of  the  proceeding. 

United   States   v.    William  A.    McCall,    Sr.. 
.The   Dredfte   Corporation,    Estate   or    Olaf 
H.    Nelson.    Deceased.    Small   Trace   Applicants 
Association.    Intervenor.    2    IBLA  64    (Mar.    22,    1971) 

78  I.D.     71 

Allegations  by  a  County  for  which  a  replacement 
road  was  being  built  that  the  contracting  officer 
had  acted  in  an  arbitrary  manner  and  that  its 
future  course  of  action  was  to  some  extent  de- 

pendent upon  the  result  of  the  Board's  review 
of  the  County's  complaints,   warrants  Board 
examination  of  the  complaints  in  detail  even 

In  a  government   contest   of    the   validity   of 
certain  mining   clalns  where   the  only   two 
charges    In    the   complaint,    alleging   the    non- 
mineral   character  of    the    land  and    the    insuf- 

ficient  quantity   of   mineral,   are   negated   by 
stipulation  at   a   prehearing   conference,    and 
no   new   charges    are    incorporated  by   amendment 
and  no  new   issues    are  stipulated,    it    is 
error   for    the  hearing   examiner    to   proceed 
with   and   decide    the   contest   on   the    unilateral 
determination,    announced   at    the  hearing  over 
contestee's   objection,    that   the   issue   is 
whether    the   material    is   a   common  variety 
under   the  act   of  July    23,    1955. 

The   complaint  which   initiates   a  contest   action 
must   clearly   and   concisely   state   the    facts 
constituting    the   grounds   of    the   contest,    and 
may  be   amended   only   after    the   other   parties 
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have  been  given  due  notice  and  afforded  an 

opportunity  to  object.   The  complaint  sets 
the  standard  of  relevance  which  governs  the 

proceedings  at  the  hearing,  and  no  issue 
unrelated  to  the  complaint  may  be  interjected 
without  the  Implied  or  expressed  acquiescence 
of  the  contestee. 

the  Rio  Grande  River,  it  will  reier  tne 
matter  to  a  hearing  examiner  to  hold  a 
hearing. 

Molybdenum  Corporation  of  America,  4  IBLA  53 

(Nov.  3,  1971) 

Where  issues  not  relating  to  the  contest  com- 
plaint are  raised  for  the  first  time  in  a 

hearing,  the  contestee's  failure  to  object 
or  to  request  a  continuance  may  constitute 
a  waiver  of  the  defective  notice,  but  where 

objection  is  made  and  a  continuance  is 
requested  to  afford  contestee  an  opportunity 
to  prepare  his  defense,  it  is  error  to  refuse 
the  continuance  and  proceed  with  the  hearing 
on  the  new  Issues. 

A  hearing  will  not  be  granted  for  the  purpose 
of  determining  whether  or  not  certain  lands 
are  known  to  contain  workable  deposits  of 

phosphate  where  there  does  not  aopear  to  be 
a  substantial  question  of  fact  but  only  a 
question  of  the  sufficiency  of  the  established 
facts  to  serve  as  the  basis  for  a  determi- 

nation that  the  lands  do  contain  workable 

deposits. 

A  decision  holding  mining  claims  to  be  null  and 
void  will  be  vacated  where  the  contest  did 

not  proceed  upon  any  grounds  stated  in  the 

complaint  or  upon  any  issue  to  which  the  con- 
testee had  expressly  or  impliedly  consented, 

as  will  a  ruling  that  an  associated  mill 
site  Is  null  and  void  because  of  the  invalidity 

of  the  claims,  and  the  contest  will  be  dis- 
missed without  prejudice. 

Where  at  a  prehearing  conference  the  parties 

agree  to  stipulations  which  make  meaningless 
the  charges  set  out  in  the  complaint  and 

there  is  a  dispute  as  to  whether  a  substi- 
tute issue  was  agreed  upon,  and  where  the 

contestant  does  not  timely  seek  to  amend 

the  complaint,  the  failure  of  the  hearing 
examiner  to  issue  an  order,  as  required  by 

regulation,  is  error  which  necessitates 
that  his  decision  be  vacated. 

United  States  v.  Harold  Ladd  Pierce,  3  IBLA  29 

(July  19,  1971) 

J.  D.  Archer,  4  IBLA  323  (Feb.  14,  1972) 

A  stipulation  by  a  field  solicitor  at  a 
hearing  that  the  statutory  requisites 

for  the  grant  of  a  patent  have  been  met 
does  not  preclude  consideration  in  a 
further  proceeding  of  any  question  vital 
to  the  determination  of  whether  the 

requirements  of  the  law  have  been  met. 

United  States  v.  Henrietta  Bunkowskl  and  Andrew 

Julius  Bunkowski,  5  IBLA  102  (Mar.  7,  1972) 

79  I.D.  43 

d  order  of  a  hearing  examiner  dismissing  an 

appeal  to  him,  involving  the  partial  re- 
jection of  a  grazing  nonuae  application,  which 

order  was  baaed  upon  the  willful  nonappearance 

of  the  appellant  or  his  representative  at  the 
hearing  scheduled,  will  be  sustained. 

An  appellant  was  not  denied  a  fair  hearing 
when  she  did  not  receive  a  copy  of  an 
exhibit  which  she  requested,  when  it  was 
shown  that  she  had  copies  of  numerous 
items  from  the  exhibit  in  her  possession 
and  sufficient  opportunity  to  examine  the 
other  items. 

An  appellant  was  not  denied  a  fair  hearing 

when  she  did  not  receive  a  copy  of  the 
exhibit  she  requested,  when  it  was  shown 

that  a  copy  of  such  exhibit  was  not  neces- 
eary  to  the  preparation  of  her  case. 

Ban  H.  Lyon  Estate  v.  State  Director  of  Idaho, 
5  IBLA  327  (Apr.  17,  1972) 

In  an  appeal  from  the  rejection  of  an 
application  to  purchase  a  headquarters 
site  an  appellant's  request  for  a 
hearing  may  be  granted  where  disputed 
facts  are  alleged  which,  If  proved, 
would  warrant  the  granting  of  the 
relief  sought. 

Lucille  M.  Frederick.  6  IBLA  47  (May  16 

1972) 

Mrs.   R.  W.   Hooper.   3  IBLA  330   (Oct.   20,   1971) 

Where   the   Board   concludes   that  a   fuller 

presentation  of    facts   is   necessary   for 
the  adjudication   of   an  application   for  a 
right-of-way   for   the  disposal   of   decant 
water   from  a  proposed  mine   tailing  opera- 

tion across    land  which   Is   a   component   of 
the  wild   and   scenic   rivers   system  along 

Aa  section  20  of  the  right-of-way  Act  of 
March  3,    1891,   requires   forfeiture  of  the 
grant  to  the  extent   Improvements   are  not 
completed  within  five  years   from  the  grant, 
this  Department  cannot  extend  the  time  to 
construct  the  right-of-way  improvements. 

To  cancel  a  right-of-way  granted  under  the  Act 
of  March   3,    1891,   the  grantee  should  be 

given  notice  of  the  grounds   for"^"e   cancella- tion and  the  opportunity  for  a  hearing  If  he 
disputes  the  facts. 

Fred  Markle.   6  IBLA  52   (May  18,    1972) 
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Although  there  is  no  right  to  a  formal  hearing 
on  a  protest  against  an  omitted  lands  survey, 
the  Board  of  Land  Appeals  may,  in  its  dis- 

cretion, order  a  hearing  on  the  factual 
Issues  where  warranted  by  the  circumstances. 

Utah  Power  and  Light  Company.  6  IBLA  79 
(May  22,  1972)  79  I.D.  397 

The  Bureau  of  Land  Management's  rejection 
of  an  application  to  purchase  a  trade  and 
manufacturing  site  will  be  set  aside  on 
appeal  where  the  applicant  requests  a 
hearing,  asserts  that  he  conducted  a 
commercial  enterprise  on  the  claim,  and 
has  alleged  sufficient  facts  in  support 
of  the  application  to  warrant  a  hearing 
before  there  can  be  a  determination  that 

the  requirements  of  the  law  have  not  been 
met. 

Lance  H.  Minnia.  6  IBLA  94  (May  23,  1972) 

RULES   OF   PRACTICE— Confirm^ 

HEARINGS  —Continued 

original  locations.   However,  such  a  find- 
ing does  not  determine  the  validity  of 

claims  located  after  the  lands  were  opened 
to  mineral  location  by  the  Mining  Claims 
Rights  Restoration  Act  or  held  thereafter 
for  the  period  prescribed  by  30  U.S.C. §  38  (1970). 

Gardner  C.  McFarland,  8  IBLA  56  (Oct.  13,  1972) 

Allegations  that  a  mining  claimant  could  not 
appear  at  a  hearing  because  of  illness  or 
prepare  the  claim  for  sampling  because  the 
Forest  Service  closed  the  forest  due  to 
fire  damages  are  without  merit  where  the 
claimant  did  not  ask  for  a  postponement 
before  the  hearing  in  accordance  with  the 
provisions  of  the  Rules  of  Practice  nor 
raise  the  issues  until  10  months  after  the hearing. 

Objection  as  to  want  of  authority  of  Department 

of  Agriculture  attorney  to  appear  before  de- 
partment hearing  examiner  in  a  national  forest 

mining  claim  contest  should  be  raised  promptly 
before  the  hearing  examiner. 

United  States  of  America  v.  Raymond  Bass.  Betty 
Yeck.et  al..  6  IBLA  113  (June  5,  1972) 

A  request  for  a  hearing  will  be  denied  where 
it  does  not  appear  that  a  hearing  would 
develop  any  facts  material  to  the  ultimate 
disposition  of  the  case. 

United  States  v.  Leslie  R.  Godwin,  8  IBLA  258 
(Dec.  4,  1972) 

Appellant's  request  for  an  opportunity  to 
obtain  new  evidence  for  a  further  hearing 
in  a  mining  claim  contest  will  be  denied 
where  there  has  been  no  tender  of  proof 
which  would  tend  to  establish  a  valid discovery. 

United  States  v.  Lloyd  O'Callaghan.  Sr.  it   al. 
8  IBLA  324  (Dec.  8,  1972)  79  i.d.  689 

Barney  R.  Colson,  7  IBLA  40  (Aug.  1,  1972) 

In  a  Departmental  proceeding  to  determine 

the  validity  of  a  mining  claim,  an  evi- 
dentiary hearing  under  the  Administrative 

Procedure  Act  is  required  only  if  there 
is  a  disputed  determinative  question  of 
fact;  where  the  validity  of  a  claim  turns 
on  the  legal  effect  to  be  given  to  facts 
of  record  determining  the  status  of  the 
land  when  the  claim  was  located  no  hearing 
is  required. 

Under  the  Mining  Claims  Rights  Restoration 

Act  of  1955,  public  land  within  a  pre- 
liminary permit  Issued  by  the  Federal 

Power  Commission  under  the  Federal 

Power  Act  is  not  open  to  entry  under 
the  mining  laws;  a  mining  claim  located 
after  the  permit  has  issued  is  properly 
declared  void  ab  initio  without  a  hearing. 

Foster  Mining  and  Engineering  Company.  7  IBLA  299 

(Sept.  22,  1972)  79  I-D.  599 

Where  the  Government  refused  prior  to  a 
hearing  on  its  contest  against  mining 
claims  to  divulge  the  results  of  assays 
and  beneficiation  tests  there  was  no 

unfair  surprise  at  the  hearing  when 

the  contestee  failed  to  request  a  con- 
tinuance after  the  evidence  was  presented. 

The  failure  to  make  such  a  request  con- 
stituted a  waiver  of  the  contestee's 

original  objection  to  proceeding  with 
the  hearing  before  he  could  examine  all 

of  the  Government's  reports  and  infor- mation on  the  claims. 

United  States  v.  E.  Roy  Grlgg,  8  IBLA  331 

(Dec.  8,  1972)  79  I.D.  682 

A  hearing  will  not  be  granted  in  connection 
with  a  headquarters  site  application  where 
the  applicant  fails  to  allege  probative 
facts  which  if  proved  would  entitle  her  to 

favorable  consideration  of  her  application. 

Kathleen  M.  Smyth,  8  IBLA  425  (Dec.  20,  1972) 

The  Bureau  of  Land  Management,  without  hold- 
ing an  evidentiary  hearing,  may  properly 

declare  that  mining  claims  were  null  and 
void  ab  initio  when  they  were  located  while 
land  was  within  a  power  site  withdrawal  and 
no  rights  therein  could  be  based  upon  the 

A  request  for  a  hearing  is  properly  denied 
where  the  pertinent  statute  does  not 

require  one,  there  is  no  constitutional 
necessity  to  hold  one,  and  the  claimant 
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fails  to  allege  the  existence  of  facts 
which,  if  proved,  would  entitle  her  to 
the  relief  sought. 

Elaine  S.  Stickelman,  9  IBLA  327  (Feb.  13,  1973) 

RULES   OF  PRACTICE— Continued 

HEARINGS  — Continued 

The  findings  of  an  Administrative  Law  Judge 
will  not  be  set  aside  in  a  mining  contest 
upon  a  charge  of  bias  in  the  absence  of  a 
substantial  showing  of  prejudice  or  bias. 

United  States  v.  Paul  C.  Poncia  et  al., 
11  IBLA  302  (June  28,  1973) 

In  connection  with  Government  cancellation  of 

a  timber  sale  contract,  a  request  for  a 
hearing  will  be  denied  where  no  facts  are 
alleged  which,  if  proved,  would  warrant 
granting  the  relief  sought. 

Clark  Canyon  Lumber  Company.  9  IBLA  347  (Feb. 
1973)  80  l.D.  202 

An  applicant  under  the  Mining  Claim  Occupancy 
Act  has  no  right  to  a  hearing  as  a  matter 

of  due  process,  and  none  will  be  granted 
where  he  fails  to  allege  facts  which,  if 
proved,  would  entitle  him  to  relief. 

ft 

The  Bureau  of  Land  Management,  without  holding  an 

evidentiary  hearing,  may  properly  declare  that 
a  mining  claim  was  null  and  void  ab  initio  when 
it  was  located  while  the  land  was  within  a  power 
site  withdrawal  and  no  rights  therein  could  be 
based  upon  the  original  locations.   However, 

such  a  finding  does  not  determine  the  validity 
of  claims  located  after  the  lands  were  opened 
to  mineral  location  by  the  Mining  Claims  Rights 
Restoration  Act  or  held  thereafter  for  the  period 

prescribed  by  30  U.S.C.  S  38  (1970). 

Ed  Wuilliez,  12  IBLA  265  (July  27,  1973) 
hard  0.  and  Margaret  Morgan,  10  IBLA  141 

ar.  23,  1973)   *   
B~ 

In  a  hearing  on  a  patent  application  filed  under 
the  Transportation  Act  of  1940,  49  U.S.C.  §  65(b) 
(1970),  the  Governmerit  has  the  obligation  of 
making  a  prima  facie  case  of  mineral  character 

whereupon  the  railroad  has  the  burden  of  estab- 
lishing nonmineral  character  by  a  preponderance 

of  the  evidence. 

United  States  v.  Mildred  J.  Toblassen.  10  IBLA  379 

(May  11,  1973) 

An  Administrative  Law  Judge  is  not  disquali- 
fied nor  will  his  findings  be  set  aside  in 

a  mining  contest  because  of  a  mere  charge 
of  bias  in  the  absence  of  a  substantial 

showing  of  bias. 

Where  an  Administrative  Law  Judge's  decision 
contains  a  ruling,  in  a  single  sentence, 

on  all  of  the  proposed  findings  and  con- 
clusions submitted  by  a  party  to  a  hearing 

and  the  ruling  on  each  finding  and  conclu- 
sion is  clear,  there  is  no  requirement 

that  the  Judge  rule  separately  as  to  each 
of  the  proposed  findings  and  conclusions. 

Evidence  tendered  on  appeal  in  a  mining  con- 
test may  not  be  considered  except  for  the 

limited  purpose  of  deciding  whether  a  fur- 
ther hearing  is  warranted,  since  the  record 

made  at  the  hearing  must  be  the  sole  basis 
for  decision. 

United  States  v.  Merle  I.  Zweifel  et  al., 

The  Board  of  Land  Appeals  will  set  aside  its  former 
decision  and  remand  a  contest  proceeding  for 
further  hearing  where  on  reconsideration  of  such 

decision  it  finds  additional  evidence  is  necessary 
for  a  final  determination. 

United  States  v.  Kosanke  Sand  Corporation  (On  Recon- 

sideration), 12  IBLA  282  (Aug.  3,  1973)'  80  l.D.  538 

By  statute  and  regulation,  any  lessee  or  applicant 
for  grazing  privileges  under  the  Alaska  Grazing 

Act  may  obtain  a  hearing  before  an  Administra- 
tive Law  Judge  to  procure  a  review  of  any  action 

or  decision  of  the  authorized  officer,  by  follow- 
ing the  prescribed  procedure.   Where  the  District 

Manager  mistakenly  directed  the  appeal  to  this 
Board,  the  case  will  be  remanded  for  a  hearing 
on  the  merits. 

Where  the  District  Manager  denies  an  application 

for  a  long-term  lease  under  the  Alaska  Grazing 
Act  in  light  of  the  fact  that  the  Aleut  Corpo- 

ration and  the  native  village  of.  Nikolski  pro- 

tested the  granting  of  the  application  on  the 
ground  that  they  are  entitled  to  select  these 
lands  under  the  Alaska  Native  Claims  Settlement 

Act,  the  Corporation  and  the  village  may  be 

regarded  as  proper  parties  upon  a  hearing  of 
the  case. 

Aleutian  Livestock  Corporation,  Appellant,  Native 
Village  of  Nikolski  and  the  Aleut  Corporation, 
Protestants,  12  IBLA  333  (Aug.  9,  1973) 

11  IBLA  53  (May  29,  1973) 

A  request  for  a  hearing  will  be  denied  where  no 

offer  of  proof  is  presented  which,  if  es- 
tablished, would  entitle  appellants  to  the 

relief  sought. 

H.  L.  Bigler  et  al. ,  11  IBLA  297  (Ju 28,  1973) 

Evidence  offered  on  appeal  by  an  amicus  curiae  may 
not  be  considered  to  the  extent  that  it  includes 
new  evidence  not  adduced  at  the  hearing,  except  for 

the  limited  purpose  of  determining  whether  a  new 
hearing  should  be  ordered. 

Bureau  of  Land  Management  (Appellant),  Diamond  Ring 

Ranch  (Appellee),  and  Bureau  of  Sports  Fisheries  and 
Wildlife,  Amicus  Curiae,  12  IBLA  358  (Aug.  17,  1973) 



955 

RULES  OF  PRACTICE— Continued RULES  OF  PRACTICE— Continued 

HEARINGS  — Cont  inued HEARINGS  — Con  t  inued 

Where  a  prima  facie  case  rests  upon  the  establish- 
ment of  a  negative  fact,  but  the  other  party  has 

peculiar  knowledge  or  control  of  the  evidence  as 
to  such  matter,  the  burden  rests  upon  him  to 

produce  such  evidence  of  sufficient  weight  and 
credibility,  and  failing,  the  negative  will  be 

presumed  to  have  been  established.   This  prin- 
ciple applies  in  a  mining  claim  contest  to  the 

extent  that  where  the  Government  has  made  a 

prima  facie  case  of  nonmarketability ,  and  the 
contestee  only  testifies  that  he  made  sales  but 
fails  to  buttress  that  testimony  with  specific 
data  as  to  the  sales  or  provide  corroborating 

evidence  thereof,  he  will  be  deemed  to  have 
failed  in  his  burden  of  proof. 

United  States 
1973) 

L.  Block,  12  IBLA  393  (Aug.  28, 
80  I.D.  571 

A  coal  prospecting  permittee  who  applies  for  a  coal 

lease,  al-leging  with  supportive  data  that  there  is 
coal  in  commercial  quantities  within  certain  lands 

in  his  permit,  is  entitled  to  a  hearing  conducted 
in  accordance  with  the  Administrative  Procedure  Act, 

5  U.S.C.  §  554  (1970),  before  his  application  may 

be  rejected  because  he  has  not  shown  coal  in  com- 
mercial quantities. 

Peter  I.  Wold,  II,  Western  Standard  Corporation, 

13  IBLA  63  (Sept.  17,  1973)  80  I.D.  623 

An  applicant  for  a  section  15  grazing  lease  has  no 
statutory  or  regulatory  right  to  a  full  evidentiary 

hearing  before  an  administrative  law  judge;  a  hear- 
ing on  issues  of  fact  may  be  ordered  by  this  Board 

in  its  discretion,  but  a  hearing  will  not  be  ordered 
where  the  applicant  does  not  allege  the  existence  of 
facts  which,  if  proved,  would  entitle  her  to  the 
relief  sought. 

Ruth  E.  Han,  13  IBLA  29f  (Oct.  31 
1973) 

80  I.D. 

Evidence  tendered  on  appeal  after  a  hearing  in  a  con- 
test against  a  mining  claim  cannot  be  used  in  ren- 

dering a  decision  on  appeal;  such  evidence  of  a 
recent  sale  of  sand  and  gravel  from  the  claim  and 
a  possible  change  in  the  market  can  only  be  used  to 
determine  whether  a  new  hearing  should  be  ordered. 

United  States  v.  A.  E.  Kottinger  et  al . 
(Nov.  27,  1973) 

1A  IBLA -10 

The  Administrative  Procedure  Act  requires  an  agency 
to  give  all  interested  parties  an  opportunity  to 

participate  in  an  adjudication  where  time  and  pub- 
lic interest  permit. 

establish  unfairness  in  the  proceeding.  To 
disqualify  an  Administrative  Law  Judge,  or  a 
member  of  the  Board  of  Land  Appeals  reviewing 

his  decision,  on  the  charge  of  bias,  there 
must  be  a  substantial  showing  of  personal  bias; 
as  assumption  that  he  might  be  predisposed  in 
favor  of  the  Government  is  not  sufficient. 

There  is  no  right  under  the  seventh  amend- 
ment of  the  Constitution  to  a  jury  trial  in  an 

administrative  hearing  on  a  mining  contest,  as 
that  amendment  does  not  apply  to  quasi-judicial 
administrative  proceedings. 

United  States  v, 
(Feb.  21,  1974) 

Eugene  Stevens. 14  IBLA  380 
81  I.D.  83 

Where  a  party  specially  appears  at  a  contest  hearing 
for  the  purpose  of  challenging  the  jurisdiction 
of  the  hearing  officer  and  otherwise  declines  to 

participate  in  the  contest  hearing,  the  require- 
ments of  proper  notice  and  an  adequate  opportunity 

for  a  hearing  have  been  met. 

United  States  v.  John  W.  Howard,  et  al.,  15  IBLA  139 
(Mar.  20,  1974) 

Where  a  claimant's  application  to  purchase 
a  trade  and  manufacturing  site  shows  on 

its  face  that  the  site  has  been  occupied 
and  maintained  for  the  purpose  of  a  cattle 
feedlot,  cattle  handling  facilities,  grain 
storage  and  logging  operations  for  ranch 
and  feedlot  materials,  a  request  for  a 
hearing  is  properly  denied  and  the  purchase 
application  is  properly  rejected  because 
a  cattle  feedlot  operation  does  not  fall 

within  the  statutory  requisite  of  "trade, 
manufacture,  or  other  productive  industry," 
as  used  in  the  Act  of  May  14,  1898,  as 
amended,  43  U.S.C.  S  687a  (1970). 

Omar  Stratman.  16  IBLA  222  (July  8,  1974) 

Where  a  contest  complaint  makes  no  charge  which 
refers  to  a  particular  matter,  and  where  the 
Administrative  Law  Judge  states  at  the  hearing 

that  he  will  confine  the  proceedings  to  spe- 
cific issues  which  do  not  include  the  matter 

in  question,  and  where,  in  the  course  of  the 
hearing,  the  Judge  refused  to  receive  evidence 

relating  to  that  matter,  it  is  error  for  the 
Judge  to  make  a  finding  as  to  that  matter  and 
employ  such  finding  as  part  of  the  rationale 
of  his  decision. 

United  States  v.  Kenneth  McClartv.  17  IBLA  20 
(Aug.  29,  1974)  81  i.D..472 

City  of  Phoenix  v.  Alvln  B.  Reeves, 14  IBLA 
315  (Feb.  1,  1974) 81  I.D.  65 

The  fact  that  a  hearing  in  a  mining  contest  is 
conducted  by  an  Administrative  Law  Judge  who  is 
an  employee  of  the  Department  of  the  Interior, 
that  there  are  witnesses  employed  by  this 
Department,  and  that  appellate  review  is 
conducted  by  Departmental  employees  does  not 

Where  a  factual  dispute  exists,  a  report  of  a 
field  examination  cannot  serve  alone  as  the 
basis  for  a  final  action  of  cancellation  of 
a  trade  and  manufacturing  site  application, 
in  whole  or  in  part,  in  the  absence  of  a 
hearing  being  afforded.   If  a  purchase 
application  for  the  site  shows  prima  facie 
compliance  with  the  law  and  a  factual  dispute 
exists  on  appeal  as  to  the  area  of  entitlement, 
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the  applicant  must  be  given  an  opportunity 
for  a  hearing  before  his  application  can  be 
rejected. 

Lavlna  Jo  King,    17   IBLA  309    (Oct.    7,    1974) 

allegation  that  an  entryman  has  "cleared"  only  two 
acres  cannot  be  read  as  meaning  the  entryman  has 
"cultivated"  two  acres. 

Tommy  W.    Covington  v.    Ralph  H.    Long,    A-30339 
(Aug.    9,    1965) 

A  finding   that   land   is  mineral   in  character  may 
be  wholly  based   on  geological  conditions, 
discoveries  of  minerals   in  adjacent   land  and 
other  observable  external  conditions  upon 
which  prudent  and  experienced  men  would  rely 
even  though  there   is  no  physical  exposure  of 
the  mineral  on  the  claim.     The  acceptance  of 
these  kinds  of   less  reliable  evidence   to 
support  a  determination  that  land   is  mineral 
in  character   distinguishes   this   test   from 
the  discovery  standard   approved   in  United 
States  v.    Coleman,    390  U.S.    599    (1968) 

United  States  v.    Carl  H.   Meyers,    et  ux. ,   17   IBLA 
313    (Oct.    10,    1974) 

In  a  Departmental  proceeding  to  determine  the 
validity  of  a  mining  claim,  an  evidentiary 
hearing  under  the  Administrative  Procedure 
Act  is  required  only  if  there  is  a  disputed 
determinative  question  of  fact;  where  the 
validity  of  a  claim  turns  on  the  legal  effect 
to  be  given  facts  of  record  when  the  claim 
was    located   no  hearing   is   required. 

Vearl  Martin  and/or  Apollo  Minerals  Corporation. 
18   IBLA   234    (Dec.    31,    1974) 

A  private  contest  against  a  homestead  entry  which  con- 
tains a  charge  alleging  only  facts   reflected  by  Bu- 
reau of  Land  Management  records  is  properly  dis- 

missed as  to  such  charge. 

In  a  private  contest  against  a  homestead  entry  the 
allegation  that  a  hearing  should  have  been  held  to 
determine  the  validity  of  the  charge  is  properly  re- 

jected when  it  is  determined  that  the  issue  raised  is 
a  legal  one  and  not  a  factual  one. 

A  private  contest  complaint  which  is  defective  because 
of  lack  of  corroboration  of  an  allegation  of  fact 
cannot  be  later  cured  by  submission  of  the   required 
corroboration. 

Burl  C.    Stephens,    Jr.    v.    Howard  S.    Moen,    A-30350 
(Aug.    19,    1965) 

Where  public  land  has  been  patented,    this  Department 
has  no  further  jurisdiction  over  it,    and  the  Depart- 

ment is  without  authority  to  entertain  a  private 
contest  against  a  patented  desert  land  entry. 

PRIVATE  CONTESTS 

A  private  contest  against  a  trade  and  manufacturir g 
site  claim  cannot  be  instituted  by  a  person  seeking 
a  preference   right  of  entry  pursuant  to  the   acts  of 
May  14,    1880,    or  Mar.    3,    1891,    since  those  acts 
relate  only  to  contests  against  homestead  and 
desert  land  entries. 

A  private  contest  against  a  trade  and  manufacturing 

site  claim  cannot  be  instituted  by  a  soldiers' 
additional  homestead  applicant  not  claiming 
present  title  to  or  an  interest  in  the  land  involved; 
however,    the  defective  contest  may  be  considered 
to  be  a  protest  and  adjudicated  accordingly. 

Peter  Pan  Seafoods,    Inc.    v.    William  Shimmel, 
A-30280  (June  7,    1965)  72  I.  D.    242 

Paul  Unruh  et  al.    v.    Howard  E.    Stearns  et  al. 
A-30441   (Oct.   27,    1965) 

Where  the  Bureau  of  Land  Management  has  re- 
quired a  State,  which  filed  a  swampland  selec- 

tion, to  contest  a  Federal  oil  and  gas  lease  by 
establishing  evidence  at  a  hearing  as  to  the 
character  of  the  land  at  the  date  of  the  Swamp 
Land  Act,   the  Department  is  not  limited  in  its 

consideration  of  the  State's  application  to  the 
sole  question  of  the  character  of  the  land  at 
the  date  of  the  Swamp  Land  Act,  but  may  also 
resolve  any  legal  issues  which  will  determine 
whether  title  should  be  approved  in  the  State. 

State  of  Louisiana  v.   State  Exploration  Company, 

et  al,   A-'305Q5     (May  12,    1966)    73  LP.  148 

Under  the  Departmental  regulations  governing  private 
contests,    a  sufficient  contest  charge  against  a 
homestead  entry  must  allege  facts  which,    if  proved, 
would  require  cancellation  of  the  entry,    and  an 

An  affidavit  of  a  witness  corroborating  a  private 
contest  complaint  against  a  homestead  entry 
which  states  that  the  witness  knows  of  no  resi- 

dence or  cultivation  on  the  entry  is  not  insuf- 
ficient as  a  mere  conclusion  rather  than  a  state- 

ment of  fact  where  it  is  apparent  from  the  con- 
text of  the  statement  that  the  witness  is  stating 

that  he  has  not  observed  any  residence  or  culti- 
vation on  the  entry. 
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A  private  contest  complaint  against  a  homestead 
entry  which  charges  failure  to  establish  residence 
on  the  entry  within  6  months  and  failure  to  culti- 

vate during  the  second  entry  year  is  not  defective 
because  it  does  not  negative  the  possibility  that 
the  entryman  might  have  obtained  a  6 -month  ex- 

tension to  establish  residence  or  that  he  might 
have  military  service  credit  for  cultivation. 

Robert  A.    Porter  v.   Samuel  E.    Morrell,    A-30562 
(June  29.    1966) 

An  allegation  in  a  private  contest  complaint  that 
a  homestead  entryman  did  not  meet  certain 

requirements  "as  required  by  law"  states 
merely  a  conclusion  and.  without  supporting 

facts,  is  not  a  sufficient  charge  under  the  de- 
partmental regulations  governing  private  con- 

tests. 

Ernest  Oxford.  Jr.   v.   Lawrence  R.   McCoy. 
A-30603  (Oct.   6.    1966) 

RULES  OF  PRACTICE— Continued 

PRIVATE  CONTESTS — Continued 

An  answer  to  a  contest  mailed  on  the  last  day  for 
filing  and  received  on  the  day  after  the  expira- 

tion of  the  filing  period  is  timely  filed. 

Bernard  E.   Darling  v.    Charles  Lewellen. 
A-30885  (June  13.    1968) 

A  private  contest  against  a  "homestead"  for  which 
the  application  to  enter  and  notice  of  settlement 
have  been  rejected  because  the  lands  described 
were  covered  by  a  prior  State  selection  when 
the  application  for  homestead  entry  was  filed  and 
settlement  made  is  properly  dismissed  on  the 

grounds  that  the  entryman  had  no  claim  or  in- 
terest subject  to  attack  by  contest  and  that  a 

contest  does  not  lie  for  matters  shown  by  the 
records  of  the  Bureau  of  Land  Management. 

Dale  Johnson.   A-30806  (Sept.    17,    1968) 

A  charge  alleging  that  an  entry  was  made  by  the 
entryman  for  purposes  of  speculation  and  in 
collusion  with  others  for  the  benefit  of  others 
and  that  the  entryman  had  entered  into  an 
agreement  to  convey  all  or  a  portion  of  the  land 
contained  in  the  entry  states  adequate  grounds 
to  support  a  contest  and  is  not  a  mere  state- 

ment of  a  conclusion  of  law. 

A  charge  in  a  contest  complaint  which  alleges 

•  that  the  land  in  the  entry  was  alienated  "for 

purposes  not  authorized  as  public  purposes" 
states  a  conclusion  of  law  and  is  not  a  suffi- 

cient charge  under  departmental  regulations 
governing  private  contests. 

A  charge  that  an  entryman  has  not  cultivated  1/16 
of  the  land  in  his  entry  made  while  8  months  of 
the  second  entry  year  remain  is  premature 
and  will  not  sustain  a  contest. 

Reference  in  a  note  in  the  case  file  to  conversa- 
tions between  an  entryman  and  a  land  office 

employee  concerning  the  possibility  that  an 
entryman  has  conveyed  all  or  part  of  his  entry 
and  to  letters  of  the  contestant  or  others  re- 

ferring to  the  contestant  that  an  entry  wa3  made 
through  fraud  and  collusion  are  not  reasons 
shown  by  the  records  of  the  Bureau  of  Land 
Management  sufficient  to  bar  a  contest  charge 
that  the  entryman  has  agreed  to  convey  all  or 
part  of  the  land  in  his  entry. 

Allegations  made  by  a  contestant  in  an  appeal 
arising  after  the  filing  of  his  complaint  which 
purport  to  give  reasons  for  canceling  an  entry 
may  not  be  considered  as  part  of  the  contest 
complaint. 

In  a  private  contest  initiated  by  a  mining  claimant 
to  determine,   as  between  himself  and  an  oil 
and  gas  lessee,   the  right  to  leasable  minerals 
within  the  limits  of  a  mining  claim,   it  is  in- 

cumbent upon  the  mining  claimant  to  show  that 
a  discovery  was  ma.de  upon  the  claim  at  a  time 
when  such  discovery  would  vest  in  him  a  right 
to  the  leasable  minerals,   and  if  he  is  unable  to 
sustain  this  burden,   the  contest  is  properly 
dismissed  notwithstanding  any  acknowledgment 
on  the  part  of  the  United  States  of  a  present 
discovery  on  the  claim. 

Marvel  Mining  Company  v.  Sinclair  Oil  and  Gas 
Company  et  al.  ,  United  States  v.  Marvel  Mining 
Company,   A-30871  (Dec.    30,    1968)      75  I.  D.   407 

A  land  office  manager's  authority  is  only  to 
determine  whether  the  elements  of  a  private 
contest  appear  in  a  complaint.     Where  such 
elements  are  present,   he  should  refer  the 
matter  to  a  hearing  examiner. 

Ti,   Inc.  ,    v.    Minnesota  Mining  and  Manufacturing 

Company,  A-31106(Jan.    16,    1969) 

The  question  as  to  whether  one  who  has  applied  for 
a  patent  to  land  in  Alaska  as  a  headquarters 
site  under  section  10  of  the  act  of  May  14,    1898, 
as  amended,  or  an  adverse  homestead  claimant 
has  a  better  right  and  prior  right  of  possession 

is  by  the  provisions  of  that  statute  made  deter- 
minable exclusively  by  a  local  court  in  an  action 

to  quiet  title;  where  the  homestead  claimant 

has  filed  a  private  contest  against  the  head- 
quarters site  claimant  alleging  that  the  former 
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initiated  his  homestead  claim  before  the  latter 

established  any  rights,  the  Department  will 
not  hold  a  hearing  on  the  issue  but  will  proceed 

with  the  patent  application  filed  by  the  head- 
quarters site  claimant  so  that  the  homestead 

claimant  may  avail  himself  of  the  statutory 
procedure  to  have  his  adverse  claim  litigated 
in  court. 

John  E.    Eckert,   Elmer  S.   Harrop,  A- 30983 
(May  21,    1969) 

Where  a  mining  claimant  has  conveyed  his  claim., 
to  another  and  is  subsequently  unsuccessful  in 
a  court  action  to  recover  the  claims,   he  has  no 
such  title  to  or  interest  in  the  land  in  the  claims 
as  would  entitle  him  to  initiate  a  private  contest 
to  invalidate  claims  held  by  his  grantee  in  the 
area  where  his  former  claims  were  situated. 

J.  Bryant  Kasey  &t  Mary  Ann  Kasey  v.    Molybdenum 

Corporation  of  America,  A-31006(June  10,    1969) 

Where  an  action  to  determine  possessory  rights 

has  been  initiated  in  a  State  Court  by  a  placer 

mining  claimant  against  a  lode  mining  claim- 
ant and  thereafter  the  latter  files  a  private 

contest  in  the  Department  against  the  placer 

claimant  charging  that  the  mineral  deposit  is 

properly  located  only  as  a  lode,   the  Depart- 
ment will  suspend  proceedings  in  the  contest 

pending  a  final  determination  in  the  State  court action. 

Ti,  Inc.  y.    Minnesota  Mining  and  Manufacturing 

Company,    A-31 106  (Supp.  )  (July  2,    1969) 

Surface   patentees   under   the   Stock-Raising 
Homestead  Act   of   1916  have   an   adverse    Inter- 

est  sufficient   to  bring   a   private   contest 
against    allegedly   invalid  mining   claims 
which    threaten   to  destroy   the   value   of   the 
surface   of   their  patented    lands. 

Cabot   Sedgwick,    et (Contestants)  v. 
Callahan   (Contestee) , 9    IBLA  216    (Jan.    31,    1973) 

The  owner   of   a  patented   stock-raising  homestead 
in  which   the   minerals   have   been   reserved   to 
the   United   States   or   of   a   grazing   lessee 
under   sec.    15,    Taylor   Grazing   Act,   has   a 
sufficient   adverse   interest   under   43   CFR 

4.450-1    (1972)    to   initiate   a   contest   against 
a  mining   claimant    alleging   lack   of   discovery 
of   valuable  Minerals. 

The  Navajo  Tribe  of   Indians  has   standing  within 
the  Department  of  the   Interior  to  contest  or 
protest  against   the   issuance  of  a  confirmatory 
patent   to  the  State  of  Utah  for  school  sections 
within  the  exterior  boundary  of   the   reservation 
for  the  Tribe. 

Navajo  Tribe   of   Indians  v.    State 
(June   29,    1973) 

>f  Utah,    12    IBLA  1 
80   I.D.   441 

The  Department  of  the  Interior  has  jurisdiction  to 
determine  if  a  mining  claim  is  invalid  by  being 
located  on  land  not  subject  to  mineral  location, 
even  where  the  issue  of  validity  of  the  claim  is 
raised  in  the  context  of  a  private  contest 
brought  by  a  surface  patentee. 

City  of   Phoenix  v.   Alvin 

315    (Feb.    1,    1974) 

Reeves,   et  al. ,    14  IBLA 81  I.D.    65 

Where  a  protest  against   the  Issuance  of   a  patent 
under   the   Indian  Allotment  Act,    25  U.S.C. 
5§   334,    337    (1970),   is  premised  upon   the  pro- 
testants'    assertion  that  if  a  certain  private 
instrument  of   conveyance  were  construed   in  a 
particular  way  it  could  be  interpreted   to  show 
that   the  Indian  allotment   is  within  an  old, 
unpatented  mining   claim  and   that    the  protestants 
have   a   fractional   interest    therein,   such  pro- 

test is  properly  rejected,   as  a  private  contest 
is   the   only  administrative  procedure   available 
to   the  protestants   under  such   circumstances. 

The  holder   of   an   interest   in  an  unpatented 
mining   claim  who  objects   to  the  proposed 
issuance   of   patent   to  another   person  under 
a  different   law  must  prove   that   the  mining 
claim  is  valid,   since  an  invalid   claim  will 
give   such  holder  no  rights   against   the  Gov- 

ernment which  would  prevent   the  Issuance  of 
patent   to  another  person. 

The  Government  will  not  be  bound  by   the  results 
of   a  private   contest  with  respect    to   the  valid- 

ity of  a  mining  claim  where   it   is  not  a  party  to 
the  proceedings. 

Everett  E.    Wilder,   et   al . ,    14   IBLA  406    (Feb.    25, 
1974) 

The  recordation  of  a  notice  of  location  of  a 
homestead  settlement  claim  on  unsurveyed  lands 

In  Alaska  without  the  locator  actually  occu- 
pying or  improving  the  land  is  a  mere  filing 

of  a  notice  of  intention  to  settle  thereon, 
and  one  who  contests  such  a  filing  has  no 

preferred  right  of  entry,  as  conferred  by 

the  Act  of  May  14,  1880,  in  the  event  such 
filing  is  subsequently  canceled. 

Donald  E.  White,  15  IBLA  382  (May  17,  1974) 

Albert  Thomas   et (Contestees) Sam  A. 

DeVllbiss   et  ux, 

(Feb.  28,  1973) 
(Contestants)  ,  10  IBLA  56 Summary  dismissal  of  a  private  contest  of  a 

mining  claim  will  be  affirmed  where  the 
contestant  fails  to  show  that  he  is  claim- 

ing an  adverse  title  or, interest  in  the  land 

which  would  afford  him  standing  to  maintain 
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such  a  contest.      Jurisdiction  over  disputes 
between  rival  mining  claimants   to  the  same 
land   is  reserved  to   the  courts.     A  private 
contest  or  protest  cannot  be   the  means  of 
preserving  a  surface  conflict   lost  by 
judgment  of   the  court   in  an  adverse  suit. 

John  W.   Pope,    17   IBLA  73   (Aug.    29,   1974) 

The  holders  of  special  use  permits  and  easements 
granting  rights-of-way  across  mining  claims 
have  a  sufficient  adverse  interest  under  43  CFR 
4.450-1   to  initiate  a  private  contest  against 
mining  claimants  challenging  the  validity  of 
the  claims. 

The  United  States  Department  of  Agriculture  may 
intervene  in  a  private  contest  in  the  capacity 
of  a  contestant  when  the  contest  was   initiated 
to  ascertain  the  validity  of  mining  claims 
situated   in  a  national  forest.     The  Government 
intervenor  may  be  represented  by  counsel 
employed  by  the  Department  of  Agriculture 
acting  on  behalf  of   the  Forest   Service,  and 
may  attack  the  validity  of   the  mining  claims 
on  the  grounds  disclosed  by  the  private 
contestants'   complaint. 

A  contest  proceeding  Initiated  to  determine  the 
validity  of  mining  claims  does  not  represent 
an  unconstitutional  administrative  taking  or 
condemnation  of  private  property.     This  is 
true  whether   the  determination  of  validity 
is  made  in  a  proceeding  Initiated  by   the 
Government  or  by  private  parties,   for   in 
either  case  the  adjudication  is  made  not  by 
the  party  who  initiated  the  proceeding  but 
by  the  Department  of   the   Interior,  which  has 
the  authority,  after  proper  notice  and  upon 
adequate  hearing,    to  determine  the  validity 
of  unpatented  mining  claims. 

State  of  California,   et  al.   v.   Dorla  Mining  and 
Engineering  Corporation,   et  al..  United  States. 
Intervenor ,    17  IBLA  380    (Oct.   31,   1974) 

A  protest  against  the  issuance  of  a  mineral  pros- 
pecting permit  is  properly  dismissed  where 

the  protestant  does  no  more  than  attempt  to 
create  an  inference  of  unlawful  or  unethical 
conduct  on  the  part  of  the  prospecting  permit 

applicant,  unsupported  by  the  allegation  of  any 
facts  showing  such  conduct. 

Marvin  L.   McGahey,  William  J.  Colman. 
A-30548  (June  28,   1966) 

Protests  filed  by  officials  of  the  State  of  Alaska 

against  the  allowance  of  applications  for  rights- 
of-way  for  a  toll  road  need  not  be  filed  in  ac- 

cordance with  the  Department's  rules  of  practice 
governing  the  filing  of  answers  in  adversary 
proceedings  before  the  Department,   where  the 
officials  are  not  named  in  the  proceedings  aa 
adverse  parties,   and  may  be  considered  in  de - 
termining  whether  the  applications  should  be  granted. 

D.    L.   Simasko,   A-30734  (July  27,    1967) 

Where  a  protest  is  filed  against  the  inclusion  of  a 

tract  of  land  in  an  application  for  State  selec- 
tion filed  by  the  State  of  Alaska  on  grounds 

that  the  protestant  has  aboriginal  or  possesso- 
ry rights  to  the  land,  and  where,  prior  to 

final  disposition  of  the  protest,  the  Depart- 
ment withdraws  all  unreserved  public  lands  in 

Alaska  from  selection,   settlement,   location 

and  entry  under  the  public  land  laws  and  sus- 
pends action  on  pending  State  selection  appli- 

cations for  the  purpose  of  permitting  resolu- 
tion of  conflicts  between  native  claims  and 

State  selections,   action  on  the  protest  will  be 

suspended  until  such  time  as  the  State's  appli- cation is  considered  on  its  merits. 

Theodore  A.   Velanis,  A-30953  (Mar.    7,    1969) 

PROTESTS 

Where  a  State  protests  a  proposed  withdrawal  of  land 
on  the  ground  that  it  has  an  interest  in  the  land 
proposed  to  be  withdrawn  by  virtue  of  its  pending 
exchange  application  and  the  State  later  withdraws 
its  appeal  from  the  rejection  of  that  application, 
the  protest  will  be  dismissed. 

State  of  California,   A-29533  (June  10,    1965) 

A  protest  against  allowance  of  an  application  for  patent 
to  a  placer  mining  claim  is  properly  dismissed 
where  the  protestant  fails  to  show  that  the  placer 
applicant  has  not  complied  with  the  requirements  of 
the  law  for  obtaining  a  patent. 

The  question  as  to  whether  one  who  has  applied  for 
a  patent  to  land  in  Alaska  as  a  headquarters 
site  under  section  10  of  the  act  of  May  14,   1898, 
as  amended,  or  an  adverse  homestead  claimant 
has  a  better  right  and  .prior  right  of  possession 

is  by  the  provisions  of  that  statute  made  deter- 
minable exclusively  by  a  local  court  in  an  action 

to  quiet  title;  where  the  homestead  claimant 

has  filed  a  private  contest  against  the  head- 
quarters site  claimant  alleging  that  the  former 

initiated  his  homestead  claim  before  the  latter 
established  any  rights,  the  Department  will 
not  hold  a  hearing  on  the  issue  but  will  proceed 

with  the  patent  application  filed  by  the  head- 
quarters site  claimant  so  that  the  homestead 

claimant  may  avail  himself  of  the  statutory 
procedure  to  have  his  adverse  claim  litigated 
in  court. 

Chemi-Cote  Perlite  Corporation  v.   Arthur  C.    W. 
Bowen,   A-30404  (Sept.    30,    1965)         72  I.  D.   404 

John  E.   Eckert,   Elmer  S.   Harrop,  A- 

(May  21.   1969) 
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A  protest  against  a  waiver  of  the  late  filing  of  a 
sodium  preference  right  lease  application  is 
properly  dismissed  where  the  protestant  has  not 
persuasively  demonstrated  that  the  waiver  under 
the  provisions  of  43  CFR  1821.  2-2(g)  would  be 
in  violation  of  any  express  exception  therein. 

William  R.   White  et  al. 
(Feb.    19.    1971) 

1  IBLA  273 

78  I.  D.  49 

RULES  OF  PRACTICE— Cont inued 

PROTESTS  — Continued 

of  use  of  the  land  and  tn.it  thorr  -Hit  h"  .1 
possible  adverse  future  effect  on  Mrs  pr tv.it ell 
owned  lands  vhen  the  county  acquires  the  tract. 

Is  properly  dismissed  where  there  Is  no 
showing  he  has  any  ler.al  claim  to  the  land 
which  must  be  rccopnlzcd  hv  the  federal 

government. 
Joseph  Burden.  4  IBLA  197  (Dec.  33,  1971) 

A  protest  against  termination  of  an  oil  and  gas 

lease  is  properly  dismissed  where  there  exists 

no  reason  under  the  Mineral  Leasing  Act  to 

grant  any  further  extension  of  the  lease. 

Margaret  H.  Paumier,  2  IBLA  151  (Apr.  9.  1971) 

A  protest  against  omission  of  a  drawing  entry  card 
from  a  drawing  to  determine  priority  of  oil  and 
gas  lease  offers  submitted  in  response  to  a 
published  list  of  lands  available  for  leasing  by 

the  simultaneous  filing  procedure,  and  against 

Issuance  of  a  lease  to  the  offeror  gaining  priority 
therein,  is  properly  dismissed  where  it  is  not 

shown  that  the  omitted  offer  was  correctly  filed. 

James  W.  Heyer,  Appellant,  Ray  Newman,  Edward  W. 

Halsey,  Harold  L.  Anderson,  Appellees,  2  IBLA  318 
(June  2,  1971) 

A  protest,  charging  failure  of  the  Bureau 

of  Land  Management  to  reject  an  oil  and 
gas  lease  offer  because  the  land  is  not 
available,  is  properly  rejected  where  the 
record  shows  that  action  on  the  lease 

offer  is  suspended  pursuant  to  the  terms 
set  forth  in  Public  Land  Order  4582,  as 
extended  by  PLO  4962  and  PLO  5081. 

A  commune,  whose  members  assertedly  own  land 

adjacent  to  federal  land,  has  standing  to 

appeal  from  a  decision  dismissing  its  pro- 
test against  a  proposed  timber  sale  on  the 

federal  land. 

Crooks  Creek  Commune,  10  IBLA  243  (Apr.  9,  1973) 

A  relinquishment  of  a  protest,  filed  by  a 
junior  offeror  against  a  senior  offer,  does 
not  operate  as  a  relinquishment  of  the  junior 
offer  and  if  the  senior  offeror  is  found  not 

to  be  the  first  qualified  offeror,  the  junior 
application  should  be  considered  on  its  merits. 

Arthur  E.  Meinhart,  Irwin  Rubensteln,  Appellants, 

Homer  Lynn,  Appellee,  11  IBLA  129  (June  7,  1973) 

The  Navajo  Tribe  of  Indians  has  standing  within 
the  Department,  of  the  Interior  to  contest  or 
protest  against  the  issuance  of  a  confirmatory 

patent  to' the  State  of  Utah  for  school  sections 
within  the  exterior  boundary  of  the  reservation 
for  the  Tribe. 

Navajo  Tribe  of  Indians  v.  State  of  Utah.  12  IBLA  1 
(June  29,  1973)  80  I.D.  441 

George  E.  Utermohle,  Jr. 
1971) 

3  IBLA  94  (Aug.  13, 

Where  an  assignee  of  the  preference  right  of 
a  railroad  company  to  an  oil  and  gas  lease 

under  the  Act  of  May  21,  1930,  is  deter- 
mined to  be  qualified  to  receive  such  a 

lease  for  the  oil  and  gas  deposits  under- 

lying the  railroad  right-of-way  granted 
pursuant  to  the  Act  of  July  2,  1864,  it  is 
proper  to  dismiss  a  protest  against  issuance 
of  such  lease  submitted  by  a  successor  to 

the  original  patentee  of  the  subdivision 
of  land  traversed  by  the  antecedent  right- 
of-vay. 

Ceorge  W.  Zarak  et  al.,  Cardinal  Petroleum 
Company .  4  IBLA  82  (Nov.  10,  1971) 

The  holder  of  a  mining  claim  who  fails  to 
file  notice  of  his  adverse  claim  against 
a  conflicting  mineral  patent  application 
in  accordance  with  30  U.S.C.  $  29  (1970), 

may  not  thereafter  assert  his  claim  as  a 
bar  to  the  issuance  of  the  mineral  patent, 
but  he  may  assert  his  claim  in  a  protest 
against  a  subsequent  private  exchange 
application  for  the  same  conflicting 
lands . 

A  protester  against  a  private  exchange  who 
has  no  legally  cognizable  conflicting  rights 
in  the  selected  land  has  no  right  to  a  for- 

mal hearing  under  the  Administrative  Proce- 
dure Act,  5  U.S.C.  $  554  (1970),  or  on  due 

process  grounds  when  his  protest  is  consid- ered in  accordance  with  the  rules  of  this 

Department. 

Essex  International,  Inc. 

(Apr.  16,  1974) 

15   IBLA   232 

81  I.I 

Where    land   riparian   to   the   Snake   P.iver   has   been 
classified    for  disposal   to   a   county    for   rr-crca- 
tion.il    purposes   under    the   Recreation    and    Public 
Purposes   Act,    the   protest   of   an    a^jolnir." 
land   owner   asserting   a   belief   he   my   ovn   the 
land,    and   oblectln?,   that   he  will   bo   deprived 

A  lessee's   protest   against    the   termination 
of   an   oil   and  gas    lease   is   properly  denied 
when   the   lessee   fails    to  prove  his   charges 
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that  there  was  a  breach  of  the  terminated 
lease  or  unlawful  activity  with  respect 
thereto. 

Duncan  Miller,  15  IBLA  275  (Apr.  26,  1974) 

Where,  after  a  drawing  of  simultaneously 
filed  oil  and  gas  lease  offers,  the 
authorized  officer  mails  a  notice  to 

the  successful  drawee  informing  him 
of  his  priority  and  the  requirement 
that  the  advance  rental  must  be  paid 
within  the  allotted  time,  which 
letter  is  received  at  his  address 

of  record,  his  subsequent  failure 
to  remit  the  rental  timely  will 
disqualify  his  offer  even  though 
he  asserts  that  his  absence  from 

his  address  during  this  period  made 
him  unaware  of  the  notice,  and  his 
protest  against  Issuance  of  the 
lease  to  the  qualified  offeror 
having  the  next  highest  priority 
will  be  dismissed. 

Robert  D.  Nlnlnger,  Appellant,  Paul  C. 
Kohlman,  Appellee.  16  IBLA  200  (June  28, 

SUPERVISORY  AUTHORITY  OF — Continued 

An  appeal  to  the  Director,    Bureau  of  Land  Management, 
is  properly  dismissed  when  the  appellant  fails  to 
serve  the  adverse  party  named  in  the  decision  being 
appealed  with  a  copy  of  the  statement  of  reasons  to 

support  the  appeal  is  required  by  the  Department's 
rules  of  practice,   and  the  rules  will  not  be  waived 

in  the  exercise  of  the  Secretary's  supervisory 
authority  where  failure  to  comply  with  the  rules  is 
wholly  the  fault  of  the  appellant. 

United  States  v.    Billy  Lee  Routh  et  al.    A-30457 
(Nov.    17,    1965) 

Until  patent  issues,    the  Secretary  of  the  Interior 
retains  jurisdiction  to  inquire,    sua  sponte,   into 
the  validity  of  an  entry,    completed  except  for 
issuance  of  the  patent,   and  to  set  it  aside  for 
defects  or  mistakes  existing  on  the  date  the  entry. 
man  met  the  final  requirements. 

United  States  of  America  v.    Ollie  Mae  Shearman 
et  al.  --Idaho  Desert  Land  Entries- -Indian  Hill 
Group,   A-30759  (Dec.    30,    1966)  73  I.    D.    386 

SUPERVISORY  AUTHORITY  OF 

Until  patent  issues,    the  Secretary  of  the  Interior  re- 
tains jurisdiction  to  inquire,    sua  sponte,    into  the 

validity  of  an  entry,    completed  except  for  issuance 
of  the  patent,   and  to  set  it  aside  for  defects  or  mis- 

takes existing  on  the  date  the  entryman  met  the 
final  requirements. 

Idaho  Desert  Land  Entries --Indian  Hill  Group, 
M-36680  (Apr.    5,    1965)  72  I.  D.    156 

Where  three  applications  to  select  lands  in  satisfactin 

of  scrip  are  withdrawn  by  the  applicants  in  one  docu- 
ment ,  and  one  application  is  on  appeal  to  the  Secre- 
tary, another  on  appeal  to  the  Director,  Bureau  of 

Land  Management,  and  the  other  pending  before  a 
land  office,  the  appeal  to  the  Secretary  will  be 

dismissed  and,  in  the  exercise  of  the  Secretary's 
supervisory  authority,  the  appeal  to  the  Director 
will  be  dismissed,  and  the  cases  pertaining  to  all 

three  applications  will  be  closed. 

Marblehead  Land  Company  et  al.  ,   A-30781 
(June  15,    1967) 

In  the  exercise  of  his  supervisory  authority  over  the 
public  lands,   the  Secretary  of  the  Interior  may, 
without  further  notice  and  hearing,   declare  mining 
claims  to  be  null  and  void  where,    after  adversary 
proceedings  brought  against  the  claims,   a  hearing 
examiner  has  found  that  there  has  been  no  discovery 
within  the  limits  of  the  claims  and  has  rejected 
patent  applications  for  the  claims. 

In  the  exercise  of  his  supervisory  authority  over  the 
public  lands,    the  Secretary  of  the  Interior  may, 

after  a  hearing  examiner's  decision  has  become  the 
decision'of  the  Department,    issue  a  clarifying  de- 

cision when  it  becomes  apparent  that  the  parties 
affected  do  not  understand  the  import  of  the  earlier 
decision. 

Under  the  provisions  of  25  CFR  1 5.  6  minors  interested 
in  the  estate  must  be  represented  at  the  probate 
hearing  by  guardians  ad  litem  appointed  by  the 
hearing  examiner  [  examiner  of  inheritance] ,  and 
the  hearing  examiner  is  empowered  to  reopen  an 
estate  out  of  time  when  it  appears  that  his  order 

affected  the  rights  of  a  minor  who  was  not  repre- 
sented by  a  guardian  ad  litem  at  the  original 

hearing,  where  such  order  was  based  upon  mis- 

taken or  perhaps  fraudulent  evidence  that  the  dece- 
dent had  never  been  married,  had  never  lived  with 

a  man,  and  that  she  had  never  had  a  child  either  by 
natural  birth  or  by  adoption. 

Estate  of  Betty  May  Black  Garcia,   IA-P-3 
(July  21,    1967) 

United  States  v.    Baranof  Exploration  and  Developmer 
Company,    A-29914  (May  14,    1965)  72  I.  D.   212 lpany , 
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The  Secretary  of  the  Interior  is  not  obliged  to 

exercise  his  responsibility  for  the  administra- 
tion of  the  public  land  laws  only  by  way  of 

appeal.     He  may  assume  jurisdiction  of  any 
case  at  any  stage  of  the  proceedings  in  the 
exercise  of  his  supervisory  authority  over  the 

public  lands. 

Susquehanna-Western,  Inc. 1967) 
A-30714  (Aug.    18, 

In  cases  where  an  appeal  is  dismissed  for  pro- 
cedural reasons,  it  is  not  the  practice  to  re- 

view the  merits  of  the  decision  from  which  the 

appeal  was  taken  although  such  review  may  be 
accomplished  in  the  exercise  of  the  supervisory 
authority  of  the  Secretary. 

RULES  OF  PRACTICE— Continued 

SUPERVISORY  AUTHORITY  OF — Continued 

The  Secretary  of  the  Interior  has  by  express  termt 
reserved  to  himself  the  power  to  waive  and  make 
exceptions  to  his  regulations  affecting.  Indian 
matters  and,   further,   has  the  inherent  power, 
notwithstanding  the  absence  of  specific  regula- 

tions so  providing,  to  reopen  and  review 
administrative  determinations  purporting  to  be final. 

Estate  of   Ellen  Fltzpatrlck.    IA-T-5    (Supp.) 
(Nov.    5,    1968) 

Estate  of  Joseph  Cannon,    IA-T-19    (Supp.) 
(Mar.    7,    1969) 

Estate  of  William  Blgheart,   Jr.,    3   IBIA  293 
(Sept.    4,    1969) 

United  States  v.   Oscar  W. 

(Sept.    14.    1967) 
Weiss  et  al.  ,  A-30809 

The  Secretary  of  the  Interior  has  the  power  to  re- 
view and  revise  the  actions  of  his  subordinates 

even  though  they  had  acted  pursuant  to  authority 
delegated  to  them. 

Discrimination  Against  Oglala  Sioux  Tribal  Mem- 
bers of  Less  Than  One-Quarter  Indian  Blood  and 

Against  Female  Members  Married  to  Non- Members, 
IA- 1654  (on  Reconsideration)  (Nov.    2,    1967) 

The  Secretary  of  Interior  may  review  the  entire 
record  in  a  mining  contest  case,  including 
statements  excluded  as  evidence  by  the  hearing 
examiner,  to  ascertain  whether  there  is  any 
basis  for  granting  a  new  hearing,  and  to  assure 
that  the  examiner's  determination  that  the 
claim  is  invalid  is  fully  supported. 

United  States  v.  Arch  Little  and  Ethelyn  Little, 
A-30842  (Feb.    21,    1968) 

The  Secretary  has  the  inherent  power,   notwith- 
standing the  absence  of  specific  regulations,   to 

reopen  and  review  administrative  determina- 
tions purporting  to  be  final  when  some  new 

factor  such  as  fraud  or  newly  discovered 
evidence  is  brought  to  his  attention. 

Authority  of  the  Secretary  of  the  Interior  to  make 
final  administrative  disposition  of  appeals 
involving  the  approval  or  disapproval  of  wills 
of  deceased  Indians  has  been  delegated  to 
Regional  Solicitors  by  210  DM  2.2A(3),   24  F.  R. 

1348,   and  Solicitor's  Regulation  23,  31  F.  R. 
4631. 

The  Secretary  of  the  Interior  may  reopen  an  estate 
out  of  time  to  determine  whether  the  original 
findings  as  to  heirs  should  be  corrected  where 
it  appears  that  the  person  claiming  to  be  the 
son  of  the  decedent  was  a  minor  at  the  time 
of  the  original  hearing,  did  not  have  notice  of 
the  hearing,  and  has  not  been  dilatory  in 
presenting  his  petition  to  reopen  the  estate. 

Estate  of  Alvin  Hudson,  IA-P-17  (May  29,   1969) 

The  Secretary  has  reserved  the  power  to  waive  his 
regulations  concerning  Indian  matters.  He  has 
the  power  to  reopen  and  review  administrative 
determinations,  which  are  otherwise  final,  not- 

withstanding an  absence  of  specific  regulations 

permitting  same. 

Estate  of  Billy  Smith  A/K/A  Billy  Pecwan,   IA-S-3 
(Dec.    31,    1969) 

Where  an  heir  has  been  erroneously  omitted  from 
an  estate,   and  the  three  (3)  year  limitation  has 
passed,   the  Secretary  nonetheless  has  the  power 

to  reopen  and  remand  the  matter  for  further 
proceedings. 

Estate  of  Fred  Kearney,  IA-S-4  (Jan.   26,    1970) 

The  Secretary  has  the  power  to  waive  his  own  regu- 
lations,  and  reopen  an  otherwise  final  probate 

determination,   where  it  appears  that  an  heir  was 
inadvertently  omitted  from  sharing  in  the  estate, 
and  the  estate  remains  in  a  trust  status,   under 
the  jurisdiction  of  the  Secretary. 

Estate  of  Dorothy  Arnett,  IA-S-5  (May  28,   1970) 

Estate  of  Edward  Leon  Petsemoie,   IA-T-10  (Supp.) 
(May  29,    1968) 
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Where  the  Secretary  assumed  jurisdiction  of  a 
mining  claim  contest  by  directing  that  the 
hearing  examiner  forward  a  recommended 

decision  directly  to  the  Department  level, 
the  Secretary  was  not  bound  by  such  direc- 

tive to  decide  the  case  and  It  was  not  a 
violation  of  due  process  to  return  the  case 
to  the  Director  of  the  Bureau  of  Land 
Management  to  render  the  initial  decision 
under  the  then  prevailing  adjudicative 
procedure. 

United  States  v.  Nell  Stewart.  5  IBLA  39 
(Feb.  28,  1972)  79  X.D.  2? 

Where  a  petition  for  the  revocation  of  a  power  site 
classification  of  certain  land  is  denied,  pursuant 

to  the  provisions  of  Part  1  of  a  Memorandum  of  Under- 
standing Between  the  Federal  Power  Commission  and 

the  Department  of  the  Interior,  on  the  ground  that 
classification  of  the  land  for  disposal  under  the 

Public  Sale  Law  would  be  inconsistent  with  proper 
land  use,  the  petitioner  has  no  right  of  appeal  to 
the  Board  of  Land  Appeals,  from  the  adverse  action. 

The  petition  under  the  Departmental  regulations  is 

a  petition-application  for  classification,  which  is 
subject  only  to  the  exercise  of  supervisory  author- 

ity by  the  Secretary  of  the  Interior. 

Vernon  J.  Johnson.  Inc..  14  IBL/  59  (Dec.  5,  1973) 

In  the  exercise  of  its  delegated  authority 
pursuant  to  43  CFR  4.1,  the  Interior  Board 
of  Land  Appeals  need  not  limit  its  review 
to  a  narrow  issue  where  to  do  so  would 

preserve  error  or  inequity. 

RULES  OF  PRACTICE— Continued 

WITNESSES  —Continued 

weight  to  the  uncorroborated  portion  of  an  affida- 
vit of  a  former  officer  of  the  appellant  corpora- 

tion who  purports  to  have  per3onal  knowledge  of 
the  facts  pertaining  to  the  issues  in  dispute,    even 
though  the  appellant  shows  by  uncontradicted  tes- 

timony that  the  former  officer  is  no  longer  em- 
ployed by  the  corporation  and  that  his  present 

whereabouts  are  unknown. 

Appeal  of  Kean  Construction  Company,    Inc. 
IBCA-501-6-65  (Apr.   4,    1967)  74  1.  D. 

Noting  th-.  general  rule  that  counsel  representing 
litigants  should  not  be  called  as  witnesses  in 
trials  involving  those  litigants  if  such  testimony 
can  be  avoided  consonant  with  obtaining  justice, 

the  Board  finds  that  the  testimony  of  a  Govern- 
ment witness  who  also  participated  in  present- 

ing the  Government's  case  at  the  hearing  should 
be  treated  as  oral  argument.     Preparation  by 
the  same  counsel  of  one  of  the  findings  of  fact 
was  not  found  to  be  a  violation  of  the  provisions 
of  the  Wunderlich  Act  where  there  was  no. show- 

ing that  the  decisions  reflected  in  such  findings 
were  other  than  those  of  the  contracting  officer 
and  whe;  '•  the  Board  noted  (i)  the  absence  of  a 
request  for  a  remand  to  the  contracting  officer, 

and  (ii)  the  fact  that  in'the  circumstances  of  the particular  case  a  remand  would  apparently  serve 
no  useful  purpose. 

Appeals  of  American  Cement.  Corporation, 
IBCA-496-5-65  and  IBCA-578-7-66  (Dec.    2,    1968) 

75  I.  D.   378 

A.  W. S chunk,  16  IBLA  191  (June  28,  1974) 

81  I.D.    401 

WITNESSES 

It  is  within  the  discretion  of  the  examiner  con- 
ducting probate  hearings  to  determine 

whether  the  separation  of  witnesses  should  be 
required  and,  if  so,  to  fashion  an  appropriate 
remedy  for  violation  of  such  requirement. 

Where,    under  the  terms  of  a  pre -hearing  agreement 
limiting  the  number  of  witnesses,    the  parties  to  a 
contract  appeal  proceeding  exchanged  lists  of  names 
of  proposed  witnesses  and  where  one  party  having 
had  opportunity  to  do  so  failed  to  notify  timely  the 
opposing  party  of  its  intent  to  call  an  additional 
witness  whose  name  had  not  been  submitted,    the 
testimony  of  such  additional  witness  will  be  dis- 

regarded by  the  Board. 

Estate  of  Joseph  Cannon,   IA-T-19  (Feb. 

Appeal  of  Ray  D.    Bolander  Company, 
IBCA-331   (Nov.    16,    1965) 

Inc., 

72  I.  D. 

In  cases  involving  a  hearing  the  weight  to  be  given 
to  documents  included  in  the  appeal  file  on  con- 

troverted issues  is  dependent  upon  the  nature  of 
the  evidence  offered  in  support  by  the  party  con- 

cerned; hence,    the  Board  will  accord  only  limited 

In  an  appeal  involving  a  question  of  interpretation 
of  specifications,   an  expert  witness  will  be  per- 

mitted to  give  an  opinion  as  to  whether  a  con- 
tractor's interpretation  was  reasonable,   not- 

withstanding the  Government's  objection  that 
such  opinion  invades  the  province  of  the  Board, 
where  such  testimony  may  aid  the  Board  in  the 
resolution  of  the  question;  but  such  testimony 
is  advisory  in  character  and  may  be  rejected 
or  accepted  by  the  Board  in  whole  or  in  part, 
even  though  uncontradicted. 

Appeal  of  Allison'  fc  Haney,   Inc. 
(July  24,    1969) 

IBCA-587-9-66 76  I.D.  141 
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Appellant's  request  to  consolidate  two  appeals  for 
purposes  of  hearing  in  Jackson,   Mississippi,  is 

granted,   despite  the  Government's  urging  that  a 
separate  hearing  be  held  for  one  of  the  appeals 
limited  to  issues  related  to  lack  of  timely  notice 
of  the  claims  asserted,   where  the  Board  finds  (i) 
that  the  two  appeals  are  closely  related  (ii)  that 
the  issues  involved  in  the  appeal  as  to  which  the 
question  of  timeliness  had  been  raised  were 
relatively  simple,   and  (iii)  that  from  the  stand- 

point of  convenience  to  prospective  witnesses  the 
record  clearly  established  that  Jackson, 
Mississippi,   was  preferable  to  Washington,  D.  C. 
as  the  site  for  the  hearing.     A  Government  re- 

quest for  the  issuance  of  interrogatories  to  the 
appellant  directed  to  the  issue  of  timeliness  of 
notice  of  claim  was  granted,   however,   where  the 
Board  found  that  answers  to  the  interrogatories 
propounded  would  narrow  the  issues  in  advance  of 
hearing. 

Appeals  of  John  H.   Moon  fc  Sons,  Inc. , 
IBCA-814-12-69,  IBCA-815-12-69  (May  14,    1970) 

77  I.D.  78 

A  motion  by  an  appellent  to  expunge  numerous  exhib- 
its from  the  appeal  file  predicated  primarily  upon 

the  ground  that  their  inclusion  without  affording  an 
opportunity  for  cross-examination  of  the  authors 
of  the  various  documents  would  be  violative  of  due 

process,   was  granted  only  to  the  extent  that  the 
record  fails  to  indicate  that  the  contracting  officer 
had  in  fact  considered  the  questioned  exhibits  in 
making  the  findings  appealed  from.     In  support  of 

its  ruling  the  Board  notes  that  (1)  the  Board's 
rules  specifically  provide  for  the  composition  of 
the  appeal  fUe;  (ii)  comparable  rules  of  other 
boards  have  been  determined  not  to  be  violative 

of  due  process;  (iii)  where  a  hearing  is  held  the 
probative  value  to  be  given  to  appeal  file  exhibits 
will  be  determined  by  the  evidence  offered  in  sup- 

port by  witnesses  subject  to  cross-examination; 
(iv)  expunging  an  exhibit  from  the  appeal  file  is  no 
indication  of  the  ruling  the  Board  may  make  if  the 
exhibit  is  proffered  at  the  hearing;  and  (v)  as  for 
summaries  and  other  exhibits  expunged  from  the 
appeal  file  the  Government  may  wish  to  resort  to 
discovery,   where  appropriate,   to  establish  the 
accuracy  of  particular  exhibits. 

Appeals  of  Cen-Vi-Ro  of  Texas,  Inc., 
IBCA-718-5-68  and  IBCA-755-12-68 
(May  28,    1970) 77  I.  D.  106 

A  first  category  changed  conditions  claim  is  denied 
where,   in  a  case  decided  upon  the  record  with- 

out a  hearing,   the  Board  finds  that  the  appel- 
lant has  failed  to  show  by  a  preponderance  of 

evidence  that  the  sand  content  of  the  designat- 
ed borrow  area  differed  materially  from  the 

representations  made  by  the  Government;  or 
that  information  allegedly  withheld  by  the  Gov- 

ernment affected  the  appellant's  bid  with  re- 
spect to  either  the  sand  content  represented  to 

be  present  or  the  pit  recovery  factor  used. 
The  Board  notes  (i)  that  the  only  testing  per- 

formed by  the  appellant  to  determine  sand  con- 
tent was  done  some  eighteen  months  after  con- 
tract completion  (ii)  that  such  testing  involved 

three  of  twenty -three  test  borings  for  which  in- 
formation was  shown  by  the  Government  in  the 

invitation;  and  (iii)  that  the  results  of  the  ap- 
pellant's testing  (as  contrasted  with  that  of  the 

Government)  were  stated  as  conclusions  with- 
out any  details  being  furnished  as  to  the  meth- 
od  employed  in  testing  or  grading  of  the  sam- 

ples taken.     In  addition,   the  Board  found  that 
appellant  had  failed  to  offer  any  evidence  to 
support  its  contention  that  the  so-called  total 
accountability  approach  was  based  upon  an  ac- 

cepted trade  practice. 

Claims  of  changed  conditions  in  both  the  first  and 
second  category  are  denied,   in  a  case  decided 
upon  the  record  without  a  hearing,   where  the 
Board  finds  that  appellant  has  failed  to  show  by 

a  preponderance  of  evidence  that  changed  con- 
ditions in  either  category  were  encountered. 

With  respect  to  the  first  category  changed  con- 
ditions claim,   the  Board  noted  that  the  appel- 

lant's action  in  acknowledging  the  accuracy  of 
information  provided  in  the  Government's  test 
borings  would  appear  to  preclude  appellant 
from  relying  upon  the  contention  that  the  con- 

ditions represented  by  the  Government's  test 
borings  were  materially  different  than  condi- 

tions encountered   in  actual  excavation.    Re- 
specting the  second  category  changed  conditions 

claim,    the  Board  found  (i)  that  conditions  en- 
countered could  not  be  said  to  be  unknown  where 

the  appellant  acknowledged  that  the  physical 
conditions  and  characteristics  of  all  materials 

tested  throughout  the  Government's  aggregate 
source  were  consistent  with  its  prebid  studies; 
and  (ii)  that  conditions  encountered  could  not  be 
said  to  be  unusual  where  the  appellant  acknowl- 

edged that  prior  to  bid  it  had  anticipated  that 
conditions  of  the  type  encountered  would  be  met 
and  failed  to  show  that  the  adverse  conditions 

present  were  materially  different  than  should 
have  been  expected. 

Appeals  of  Al  Johnson  Construction  Company  and 
Morrison-Knudsen  Company,   Inc.   and  Al  Johnson 
Construction  Company,    IBCA-789-7-69  and 
IBCA-790-7-69  (Sept.    30,    1970)  77I.D.127 

Where,   under  a  contract   for   the  construction  of   a  dam 
calling   for  excavation  of  a  cutoff   trench  to  sound 
rock   (shown  on   the  plans   and  specifications   to  be  at 
a  depth  of   60  feet) ,    the  Government  erroneously 
staked   the  depth  of   the   trench  before  rock  was  ulti- 

mately reached  at  60  feet,   and   the  contracting  offi- 
cer  Issued   a  change  order  to  compensate   the  contrac- 

tor,   Inter  alia,    for   the   Increased   cost  of  dewater- 
lng   the   trench,    the  contractor  contended   that   the 
amount   allowed  was   Inadequate,   answers  by  an  officer 
of   the   contractor   to   interrogatories  propounded   in 

a  lawsuit  against   It  by  the  dewatering  sub-subcon- 
tractor arising  out  of   this  work,   which  refer   to 
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the  failure  and  inadequacy  of  the  sub-subcontrac- 
tor's dewatering  equipment  and  plan  of  dewatering 

are  admissible  as  judicial  admissions  against  in- 
terest by  the  contractor  on  the  question  of  the 

contractor's  entitlement  to  further  compensation 
for  dewatering  difficulties  allegedly  resulting 
from  the  erroneous  staking. 

Steenberg  Construction  Company,  IBCA-520-10-65 
(May  8,  1972)  79  I.D.  158 

mineral  examiner  witness  for  the  Forest 

Service  in  a  Government  contest  against  a 

mining  claim  is  not  disqualified  as  a  wit- 
ness nor  is  his  credibility  discredited 

merely  because  he  is  an  employee  of  that 
agency  and  has  recommended  tha.  the  contest 
be  brought,  and  the  contestee  merely  asserts, 
without  substantiation,  that  he  is  being 
discriminated  against. 

It  is  proper  for  a  Government  mineral  expert  to  give 

his  opinion  as  to  whether  mineralization  on  a  min- 
ing claim  warrants  a  prudent  man  to  invest  money 

and  time  with  the  expectation  of  developing  a  valu- able mine. 

United  States  v.  Bradlaner  Enterprises,  Inc.  (D/B/A) , 
Bradlaner  Corporation,  13  IBLA  184  (Sept.  27,  1973) 

An  appellant's  application  to  take  the  depositions 
of  the  Government's  expert  witness  in  an  appeal 
under  a  construction  contract  is  denied  without 

prejudice  to  renewal,  in  the  absence  of  a  show- 
ing that  his  testimony  would  not  be  duplicative 

of  testimony  educible  from  other  Government 
witnesses  whose  depositions  were  authorized  to 
be  taken. 

Car J  W.  Olson  &  Sons  Co.,  IBCA-930-9-71 
(Oct.  15,  1973) 

United  States  v.  Vernon  J.  Zerwekh,  9  IBLA  172 
(Jan.  29,  1973) 

A  contractor's  application  to  take  the  depositions 
of  Government  employees  for  the  purpose  of  dis- 

covery and  for  use  as  evidence  will  not  be 

granted  for  both  purposes  since  the  Board's 
rule  governing  such  applications  (43  CFR  4.115) 
permits  depositions  to  be  taken  under  certain 
circumstances  only  for  alternative  purposes. 

Carl  W.  Olson  &  Sons  Co. .  IBCA-930-9-71  (Apr.  18, 
1973) 

A  contractor's  request  to  the  Board  to  initiate 
action  pursuant  to  5  U.S.C.  S  304  to  obtain 
an  Order  of  a  United  States  District  Court 

directing  the  issuance  of  a  subpoena  to  re- 
tired Government  employees,  who  cannot  there- 

for be  compelled  by  the  Board  to  testify, 

requiring  their  appearance  for  the  taking  of 
their  depositions  in  an  appeal,  is  denied 
where  the  contractor  has  not  shown  that  it  has 

exhausted  other  means  of  obtaining  the  testi- 
mony sought. 

Appeal  of  Carl  W.  Olson  &  Sons,  IBCA-930-9-71 
(Apr.  15,  1974)  81  I.D.  182 

A  contractor's  application  to  take  depositions 
of  retired  Bureau  employees  and  of  a  news- 

paper reporter  will  be  denied,  since  such 

prospective  witnesses  are  not  under  the  con- 
trol of  the  Government  and  the  Board  has  no 

jurisdiction  over  third  parties. 

A  contractor  who  fails  to  take  advantage  of 
Government  offers  to  examine  certain  infor- 

mation relative  to  its  claims  is  not  enti- 

tled to  have  its  application  to  take  the 

depositions  of  Government  employees  for 

purposes  of  discovery  granted,  as  the  con- 
tractor has  not  shown  good  cause  as  required 

by  the  Board's  rule  governing  discovery 
(43  CFR  4.115). 

A  government  mineral  examiner  is  competent  to 
testify  at  a  hearing  in  a  mining  contest  on 
his  examination  and  evaluation  of  mining 

claims,  and  his  testimony  is  entitled  to  be 
evaluated  the  same  as  that  of  other  expert 
witnesses. 

United  States  v.  James  P.  Rlgg.  Jr.,  et  al., 
16  IBLA  385  (Aug.  21,  1974) 

Appeal  of  Iversen  Construction  Company  (a/k/a 

ICONCO) ,  IBCA-981-1-73  (May  1,  1973)  80  I.D.  299 SCHOOL  LANDS 

An  appellant's  motion  to  strike  a  memorandum  by  a 
witness,  attached  to  the  Government's  posthearing 
reply  brief,  elaborating  upon  his  testimony  at  the 
hearing  of  the  appeal,  is  granted, since  the  record 
is  generally  considered  closed  after  a  hearing  has 
been  completed.   Only  in  unusual  circumstances,  not 
present  here,  may  additional  evidence  be  received 
following  a  hearing. 

GENERALLY 

grant  of  school  lands  to  the  State  of  Nevade 
is  void  and  of  no  effect  where  the  land  had 

not  been  identified  by  an  official  survey 
prior  to  a  substitute  grant  of  other  lands. 

Battle  Mountain  Wild  Cat, 
(Nov.  22,  1972) 

Inc.,  8  IBLA  157 

K  Square  Corporation  (A/K/A),  Ultrascan  Company, 

IBCA-959-3-72  (July  19,  1973) 
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Where  the  Secretary  of  the  Interior  is  required  by 
the  Act  of  June  21,  1934,  upon  application  by  a 
state,  to  issue  a  patent  to  the  state  for  school 
lands  and  to  show  the  date  title  vested  and  the 

extent  to  which  the  lands  are  subject  to  prior 

conditions,  limitations,  easements,  or'  rights, 
if  any,  he  (and  his  delegates)  may  determine 
questions  of  law  as  well  as  fact,  including  a 
determination  as   to  whether  title  passed  under 
the  school  land  grant. 

Although  the  Board  of  Land  Appeals  takes  official 
notice  of  the  findings  and  conclusions  in  an 
interlocutory  order  of  the  Indian  Claims  Commission 

on  the  claim  of  the  Navajo  Tribe  of  Indians  against 

the  United  States,  the  Board's  decision  on  a  protest 
by  the  Tribe  against  issuance  of  a  confirmatory 
patent  to  the  State  of  Utah  for  school  land  sections 

now  included  within  the  boundaries  of  the  Tribe's 
reservation  is  based  solely  upon  the  evidence 

in  the  hearing  in  the  Department  on  this  protest 
and  upon  its  own  application  of  the  law  to  the 
facts  in  this  case. 

The  Navajo  Tribe  of  Indians  has  standing  within 
the  Department  of  the  Interior  to  contest  or 
protest  against  the  issuance  of  a  confirmatory 
patent  to  the  State  of  Utah  for  school  sections 
within  the  exterior  boundary  of  the  reservation 
for  the  Tribe. 

To  determine  whether  any  Indian  occupancy^  by 
.Navajos  outside  their  recognized  reservation 
boundaries  was  recognized  by  the  Utah  Enabling 
Act  of  1894  so  as  to  prevent  the  operation  of 
the  grant  of  lands  for  school  purposes  to  the 
State,  the  intent  of  Congress  must  be  ascertained 

by  reading  the  provisions  of  the  grant  and  the 
disclaimer  of  lands  "owned  or  held  by  any 

Indian  or  Indian  tribes"  together,  by  considering 
the  usual  meaning  of  the  words,  by  determining 
the  overall  purpose  of  the  Act,  and  by  considering 

the  provisions  in  accordance  with  the  historical 
milieu  and  public  policy  of  that  time,  as  well 

as  any  court  interpretations  of  other  statutes. 

Although  the  school  land  grant  to  the  State  of  Utah 
was  subject  to  existing  inchoate  settlement  claims, 
including  any  by  individual  Indians  outside  their 
reservation,  if  the  claims  were  not  perfected,  the 
State's  title  to  the  lands  vested. 

Where  lands  were  not  withdrawn  for  Indians,  any 
express  or  implied  consent  by  Indian  Office 
officials  to  Navajos  grazing  sheep  on  public  lands 
outside  their  reservation  boundaries  where  no 
claim  to  the  land  was  made  under  section  4  of 
the  General  Allotment  Act  and  the  lands  were 

recognized  by  such  officials  and  other  government 
officials  as  public  lands,  rather  than  Indian 

lands,  could  not  create  Indian  tribal  occupancy 
rights  to  such  lands  superior  to  the  Congressional 
grant  to  the  State  of  Utah  for  school  lands,  and 
the  State  took  an  unencumbered  fee  simple  title 
to  such  sections. 

Navajo  Tribe  of  Indians  v.  State  of  Utah.  12  IBLA  1 

(June  29,  1973)  80  I.D.  441 

The  State  of  Wyoming  does  not  lose  its  vested 
rights  to  a  school  section  which  passed  to  it 

upon  its  admission  into  the  Union  upon  resur- 
vey  under  the  Act  of  May  29,  1908,  35  Stat. 
465,  unless  the  state  elects  to  accept  the 
resurveyed  section  and  to  waive  its  claim  to 
the  school  section  as  originally  surveyed. 

If  the  State  of  Wyoming  chooses  to  accept  other 
land  offered  as  a  school  section  based  on  a 
resurvey,  under  the  Act  of  May  29,  1908, 
there  must  be  a  formal  waiver  by  the  state 
of  the  originally  surveyed  school  section 
and  a  formal  document  of  acceptance  by  the 
United  States  Government,  and  in  the  absence 
of  such  waiver  and  acceptance,  title  to  the 
original  section  remains  In  the  state. 

State  of  Wyoming.  15  IBLA  194  (Mar.  29,  1974) 

The  acceptance  by  a  State  of  other  lands  in  lieu 
of  lands  lying  within  the  meander  line  of  a 
nonnavigable  lake  adjacent  to  the  granted 

upland  school  section,  was  a  relinquishment 
of  any  interest  in  the  adjacent  land  underlying 
the  lake  as  an  incident  to  the  grant  of  the 
school  section  and  precludes  assertion  of  a 
State  claim  to  such  lands. 

David  A.  Provinse.  15  IBLA  387  (May  28,  1974) 81  I.D.  300 

The  Acts  of  March  1,  1933,  adding  "vacant,  unreserved, 
and  undisposed  of"  public  lands  to  the  Navajo  res- 

ervation, and  of  September  2,  1958,  declaring  lands 

within  the  exterior  boundaries  of  the  Navajo  res- 

ervation in  trust  for  the  Navajo  Tribe,  "subject 
to  valid  existing  rights",  did  not  affect  the 
existing  title  of  the  State  of  Utah  in  school 
sections  which  had  vested  in  the  State  in  1900 
when  surveys  were  approved  including  the  sections. 

By  the  Utah  Enabling  Act  of  1894,  Congress  did  not 
intend  the  grant  of  school  lands  to  the  State  of 

Utah,  effective  upon  survey  in  1900,  to  be  held 
in  abeyance  as  to  unreserved  public  lands  which 
may  have  been  within  a  wide,  undefined  perimeter 

of  use  by  a  proportionately  few  Navajo  families 
outside  their  reservation  grazing  flocks  of  sheep 
with  transitory  encampments  in  an  area  also  used 

by  non-Indians  for  grazing  purposes  and  wandered 
over  by  Indians  from  other  tribes. 

GRANTS  OF  LAND 

Where  the  Navajo  Tribe  of  Indians  has  protested 
against  issuance  of  a  patent  to  the  State  of  Utah 
under  the  act  of  June  21,    1934,    to  numbered  sec- 

tions which  the  State  claims  as  having  vested  in  it 
pursuant  to  the  grant  for  school  purposes  under  its 
Enabling  Act  and  the  Tribe  has  requested  a  hearing 
alleging  that  the  vesting  of  title  in  the  State  under 
the  grant  was  precluded  by  occupancy  of  the  sec- 

tions by  Navajo  Indians  and  that  title  is  now  in  the 
Tribe  pursuant  to  acts  of  Congrsss,    a  hearing 
will  be  ordered  for  the  purpose  of  receiving  evi- 

dence as  to  the  full  extent  and  nature  of  the 
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occupancy  alleged  by  the  Tribe  in  order  to  make  an 
informed  and  definitive  determination  of  the  ques- 

tion as  to  when,    if  ever,    title  did  vest  in  the  State. 

Navajo  Tribe  of  Indians 
(Aug.   25,    1965) 

State  of  Utah,   A -28670 
72  I.  D.    361 

Until  school  sections  which  either  "shall  be  granted" 
or  "are  hereby  granted"  to  states  from  lands  on 
Indian  reservations  have  been  surveyed,    title  does 
not  pass  from  the  United  States  to  the  states.     Such 

school  sections,    while  unsurveyed,    remain  subject 

to  the  Indians'  historic  right  of  occupancy  until  that 
occupancy  is  extinguished  by  the  United  States. 
If  that  right  is  never  extinguished,    it  must  still 
exist.     So  the  United  States  continues  to  hold  title 
to  such  sections  in  trust  for  the  Indians,    and  the 
Indians  continue  to  enjoy  their  aboriginal  right  of 
occupancy  in  those  sections  under  that  trust. 

Ownership  of  Unsurveyed  School  Lands  Within  the 

Flathead  Indian  Reservation,    M-36827  (July  2,    1971) 

Title  to  school  sections  granted  to  the  State  of 

Utah  by  section  6.  of  the  Utah  Enabling  Act, 
28  Stat.  109,  vests  in  the  State  on  the  date 

of  Statehood  (January  4,  1896),  or  upon  com- 
pletion and  acceptance  of  the  survey  of  the 

sections  if  the  lands  were  not  then  surveyed. 

Where  Indian  aboriginal  rights  are  terminated  by 
abandonment  or  relinquishment  by  a  treaty  with 
the  United  States,  a  state  may  take  a  grant  of 
lands  unencumbered  by  any  occupancy  claims  in 

the  Indians,  and  where  the  state's  title  has 
vested,  subsequent  action  by  Congress  setting 
the  lands  apart  as  a  reservation  for  the  Indians 

cannot  affect  the  state's  title.   However,  if 
a  reservation  has  been  created  prior  to  the 

grant,  the  state's  title  cannot  vest  until  the 
reservation  is  extinguisned. 

Navajo  Tribe  of  Indians  v.  State  of  Utah,  12  IBLA  1 

(June  29,  1973)  80  I.D.  441 

SCHOOL  LANDS— Cont  inued 

INDEMNITY  SELECTIONS — Continued 

Lands  within  coal  leases  are  considered  to  be 

"producible"  within  the  meaning  of  Rev.   Stat. 
sec.   2276,  as  amended,  where  there  is  a  well- 
defined  and  large  deposit  of  coal  outcropping 
on  the  land  which  can  be  easily  strip-mined 
from  the  outcrops.     State  indemnity  selections 
for  such  lands  or  for  any  other  lands  included 
in  the  leases  are  properly  rejected. 

State  of  Utah,  A-30266,  A-30333  (July  11,   1966) 

73  I.  D.  207 
Title  to  the  selected  lands  does  not  vest  in  the 

State  until  it  has  done  all    that  is  required  of 

it  to  perfect  the  application,    including  publica- 
tion of  the  notice  of  the  selection.     Where  the 

land  is  sold  before  the  State  perfects  its 
indemnity  selection  application,    it  is  proper 
to  reject  the  application,   even  though  the 
disposition  of  the  selected  lands  may  have  been 
in  error.     It  is  also  necessary  to  reject  an 
indemnity  selection  application  if  the  base  lands 
listed  therein  were  not  lost  prior  to  survey,   as 
provided  for  by  sections  2275  and  2276,  Revised 
Statutes,   as  amended  by  the  Act  of  August  27, 
1958. 

State  of  New  Mexico,   New  Mexico  01679  (July  18, 
7%6l 

A  protest  made  by  a  public  sale  applicant  against 
the  classification  of  the  applied  for  land  for 

indemnity  school-land  selection  will  be  dis- 
missed,  even  though  the  public  sale  application 

was  fUed  first,   where  it  is  determined  that  the 
land  is  more  suitable  for  indemnity  selec- 

tion,  pursuant  to  a  petition-application  sub- 
sequently filed  by  the  State  of  California, 

because  disposal  of  the  land  to  the  State  would 
assure  the  achievement  of  the  maximum  uses 
of  the  land  consistent  with  State  and  Federal 

programs  for  land  management. 

Julian  Lindsay,  State  of  California,  Sacramento 
063368,    079131  (Aug.   4,    1966) 

INDEMNITY   SELECTIONS 

No  rights  in  public  land  are  initiated  by  the  issuance  of 
a  grazing  lease  or  by  the  use  of  public  land  under 
a  grazing  lease  which  will  bar  the  disposal,    in 
accordance  with  the  general  authority  of  sec.    7  of 
the  Taylor  Grazing  Act,    of  the  leased  land  to  a 
State  pursuant  to  its  application  for  school  indem- 
nity. 

Meadowbrook  Lodge,    Inc.,    A-30432  (Oct.   27,    1965) 

Where  a  State  has   received    title   to  a   school 
indemnity  selection,    the  base   land    for  which 
the   indemnity   is    taken  remains   in    federal 
ownership  and   where,    after    the  State  has 
received   such   indemnity   land,    it    issues   an 
Instrument   of   conveyance   for   the   base   land 
to  private   party  A,   who   conveys    it    to  3, 
who  conveys   it    to   the   United   States   as   base 
for  a  forest   lieu  selection,   which    is   satis- 

fied and    thereafter    the  United   States    issues 
an   indemnity  clear   list   to   the  State   for    the 

school   land    in  place   to  validate    the  State's 
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SCHOOL  LANDS— Continued 

MINERAL  lands — Continued 
purported  conveyance   to  A,    the   title   to  the 
school   land   In  place   Inures   to  the   United 
States  under   the   doctrine  of   after-acquired 
title. 

Roger  L.   Morehart.   4   IBLA  1   (Oct.    26,    1971) 
78  I.D.    307 

resurvev   of  either   the  base    lands   or    Lhe 
Lands   selected   bv   a  State  will    have   no 

effect    upon    the   State's    right    to    further 
lieu  select  ion. 

The  mineral  character  of  land  may  be  established 
by  inference  without  actual  exposure  of  the 
mineral  deposit  for  which  the  land  is  supposed 
to  be  valuable,  but  the  inferred  existence  of  a 

deposit  of  high-quality  limestone  at  unknown 
depth  does  not  establish  the  mineral  character 
of  land  in  the  absence  of  evidence  that  extrac- 

tion of  the  limestone  is  economically  feasible, 

thereby  giving  the  land  a  practical  value  for 
mining  purposes. 

State  of  California 
(June  28,    1968) 

E.O. 

Rodeffer,  A- 306 11 
75  I.D.  176 

State  of  Wyoming,  9  IBLA  22  (Jan.  10,  1973) 
80  I.D.  1 

Section  (1)  of  the  Act  of  June  11,  1960, 
74  Stat.  20S,  transferred  to  the  Secretary 
of  Agriculture  the  authority  granted  to 
the  Secretary  of  the  Interior  under  the 
Act  of  April  28,  1930,  43  U.S.C.  i   872 
(1970),  to  reconvey  lands  which  had  been 
conveyed  to  the  United  States  pursuant  to 
statutes  authorizing  lieu  selections  in 
exchange  for  lands  under  the  Jurisdiction 

of  the  Secretary  of  Agriculture.   Accord- 
ingly, the  Bureau  of  Land  Management  is 

not  empowered  to  issue  a  patent  for  school 
section  land  in  place,  situated  in  a  national 
forest,  which  was  conveyed  to  the  United 
States  with  respect  to  a  canceled  school 
Indemnity  selection  made  pursuant  to  the 
Act  of  February  28,  1891,  as  amended,  43 
U.S.C.  55  851,  852  (1970). 

Unit-ed  States  Department  of  Agriculture.  Forest 
Service,  State  of  Wyoming.  17  IBLA  402  (Oct.  31, 
1974) 

PARTICULAR  STATES 

Where  the  Navajo  Tribe  of  Indians  has  protested 
against  issuance  of  a  patent  to  the  State  of  Utah 
under  the  act  of  June  21,    1934,    to  numbered  sections 
which  the  State  claims  as  having  vested  in  it  pur- 

suant to  the  grant  for  school  purposes  under  its 
Enabling  Act  and  the  Tribe  has  requested  a  hearing 
alleging  that  the  vesting  of  title  in  the  State  under  the 
grant  was  precluded  by  occupancy  of  the  sections 
by  Navajo  Indians  and  that  title  is  now  )n  the  Tribe 
pursuant  to  acts  of  Congress,    a  hearing  will  be 
ordered  for  the  purpose  of  receiving  evidence  as  to 
the  full  extent  and  nature  of  the  occupancy  alleged 
by  the  Tribe  in  order  to  make  an  informed  and 
definitive  determination  of  the  question  as  to  when, 
if  ever,    title  did  vest  in  the  State. 

Navajo  Tribe  of  Indians  v.   State  of  Utah,   A- 28,670 
(Aug.   25,    1965)  72  I.D.    361 

MINERAL  LANDS 

The  Sec retary  of  the  Interior  has  authority  under 
the  act  of  May  21 ,  1930,  to  dispose  of  deposits 
of  oil  and  gas  unde  rly  ing  the  right  -of  -way 
granted  to  the  Union  Pacific  Railroad  Company 
pursuant  to  the  acts  of  July  1,  1862,  and  July  2, 
1864,  even  though  the  lands  traversed  by  the 
right  -of  -way  we  re  late  r  granted  to  a  State  as 
school  lands. 

Union  Pacific  Railroad  Company,   A-29607, 

A-29686  (Feb.  16,    1965)  "     72  I.D.  76 

To   determine   whether   any   Indian  occupancy   by  Navajos 
outside   their    recognized   reservation   boundaries 
was    recognized   by   the   Utah   Enabling   Act   of    1894 
so  as   to   prevent    the   operation   of    the   grant   of 
lands    for   school   purposes   to   the   State,    the 
intent    of   Congress  must   be   ascertained   by   reading 
the   provisions   of   the   grant    and    the   disclaimer 
of    lands   "owned  or   held   by   any    Indian  or    Indian 
tribes"   together,   by  considering   the   usual 
meaning   of   the   words,    by   determining   the   overall 
purpose  of   the   Act,    and   by   considering   the 
provisions    In  accordance  with   the   historical 
milieu  and   public   policy  of   that   time,    as   well 
as   any   court    interpretations   of   other   statutes. 

To  establish  the  mineral  character  of  lands  sought 
by  a  State,   either  in  exchange  for  other  lands 
or  as  indemnity  for  lost  school  lands,   it  must 
be  shown  that  known  conditions  are  such  as 

reasonably  to  engender  the  belief  that  the  lands 
contain  mineral  of  such  quality  and  in  such 
quantity  as  to  render  its  extraction  profitable 
and  justify  expenditures  to  that  end. 

The   Acts  of   March   1,    1933,    adding     vacant, 

unreserved,    and  undisposed   of"   public    lands   to 
the  Navajo   reservation,    and  of   September   2, 

1958,   declaring   lands  within   the  exterior 
boundaries   of    the  Navajo   reservation    in   trust 

for   the  Navajo  Tribe,    "subject   to  valid 
existing   rights",   did  not   affect    the   existing 
title  of   the   State   of   Utah   in   school    sections 
which  had  vested   in  the  State   in  1900  when 
surveys   were   approved   including   the   sections. 
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By  the  Utah  Enabling  Act  of  1894,  Congress  did  not 
intend  the  grant  of  school  lands  to  the  State  of 
Utah,  effective  upon  survey  in  1900,  to  be  held 
in  abeyance  as  to  unreserved  public  lands  which 
may  have  been  within  a  wide,  undefined  perimeter 
of  use  by  a  proportionately  few  Navajo  families 
outside  their  reservation  grazing  flocks  of 
sheep  with  transitory  encampments  in  an  area 

also  used  by  non-Indians  for  grazing  purposes 
and  wandered  over  by  Indians  from  other  tribes. 

Navajo  Tribe  of  Indians  v.  State  of  Utah,  12  IBLA  1 
(June  29,  1973)  80  I.D.  441 

Cash  payment  should  not  be  made  to  an  appli- 
cant under  the  Act  of  Atipust  31,  1964,  for 

3.59  acres  of  n  forest  lieu  selection  rl^ht, 
where  the  Bureau  of  Land  Manaoonont  held 
that  the  selector  used  280  acres  when  he 
selected  276.41  acres  which  had  been 

patented  and  that  the  3.59-acre  difference 
was  forfeited  due  to  the  lieu  selection 

right  bcln<;  in  the  nature  of  a  land  exchange 
In  which  patents  are  usually  issued  In  public 
land  survey  units  of  40  acres. 

C.  W.  Clarke,  by  Preston  Nutter  Corporation, 
his  Attorney  In  Fact,  4  IBLA  163  (Dec.  23, 
1971) 

SCRIP 

(See  also  Soldiers'  Additional 
Homesteads) 

GENERALLY 

Where  three  applications  to  select  lands  in  satis- 
faction of  scrip  are  withdrawn  by  the  appli- 

cants in  one  document,   and  one  application 
is  on  appeal  to  the  Secretary,   another  on 
appeal  to  the  Director,   Bureau  of  Land  Man- 

agement,  and  the  other  pending  before  a  land 
office,   the  appeal  to  the  Secretary  will  be 
dismissed  and,   in  the  exercise  of  the  Secre- 

tary's supervisory  authority,   the  appeal  to 
the  Director  will  be  dismissed,   and  the  cases 
pertaining  to  all  three  applications  will  be 
closed. 

Marblehead  Land  Company  et     al. ,  A-30781 
(June  15,    1967) 

A  release    filed  by  a   land-grant   railroad  pur- 
suant  to  section   321(b)    of  the  Transporta- 

tion Act   of   1940,    54   Stat.    954,   extinguishes 

the   right   of   the    railroad   or  its   attorneys- 
in-fact   to  select    lands   or    receive   compensa- 

tion  in   lieu  of   lands  originally   acquired  by 
it   under  the  Act   of  July   27,    1866,    in  aid   of 
construction  of   the   railroad  but    relinquished 
under   the   Act   of  June   4,    1897. 

E.    L.    Cord,    Donald   E.    Wheelei 
10   IBLA   363    (May  9,    1973) 

CLASSIFICATION 

Edward   D.    Neuhoff, 
80   I.D.    301 

Where  lands  are  not  needed  for  retention  in  Federal 
ownership,    the  public  interest  would  better  be 
served  by  implementing  a  Federal  program  while 
disposing  of  them. 

Henry  S.   Wheeler  et  al.  ,    Los  Angeles  0164687, 
Riverside  05329  (Jan.    13,    1965) 

application   filed   pursuant    to  the   Act   of 
August    31,    1964,   by  which   applicant   elects 
to  receive   casli   instead  of   land   In   satis- 

faction of  a   forest   lieu  selection   ripht. 
Is  properly  rejected   as    to  40   acres,   which 
had  been  canceled    from  a   lieu  selection 
patent   by  a  court   decree,   based  unnn   the 
court's   finding  that    the   selector  had    filed 
false   and    fraudulent   affidavits    in  procuring 
the  patent,    because   the    fraud  was    the    fault 
of   the  selector  and    for   that   reason   the  40   acres 
do  not   come  within  the  savlnps   clause   of  the 
proviso  to  the  Act   of  March   3,    1905,   which 
repealed   the   forest    lieu  selection  provisions 
of  the  Act    of   June   4,    1R<>7,    as   amended,    and 
which  provides   that    if   for  anv  reason  not    the 
fault   of   the   party  making   the   same    anv  pending 
selection  is  held   invalid,    another  selection 
for   a   like  quantity  of   land  may  be  made   in 
lieu  thereof. 

PAYMENT   IN   SATISFACTION 

An  application   filed   pursuant   to  the  Act   of 
August   31,    1964,   by  which   applicant   elects 
to   receive   cash    instead   of   land   in  satis- 

faction  of   a   forest    lieu   selection   rip.ht, 

is  properly   rejected   as    to  4^   acres,   which 
had   been   canceled    from  a   lieu  selection 

patent   by  a  court   decree,    baseJ   unnn   the 
court's    finding   that    the   selector  had    filed 
false   and   fraudulent    affidavits    in  nrocurlni; 
the  patent,    because   the   fraud  was    the   fault 
of  the  selector  and   for  that    reason   the  40  acres 
do  not    cone  within   the  savincs   clause  of   the 

proviso  to  the  Act   of  March   3,    loo^f   which 
repealed    the   forest    lieu  selection  provisions 
of   the  Act    of  June   4,    18°7,    as   amended,    and 
which   provides    that    if    for   anv   reason   not    the 
fault   of   the  party  making  the   sane   anv   ponHinr 
selection   is  held    Invalid,   another  selection 
for   a   like  quantity  of   land  may  be  made    in 
lieu  thereof. 
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PAYMENT  IN  SATISFACTION 

Cash  payment  should  not  be  made  to  an  .innli- 

cant  under  the  Act  of  August  31,  1064,  for 
3.59  acres  of  a  forest  lieu  selection  rl^ht, 
where  the  Bureau  of  Land  Management  held 
that  the  selector  used  280  acres  when  he 
selected  276.41  acres  which  had  been 

patented  and  that  the  3.59-acrc  difference 
was  forfeited  due  to  the  lieu  selection 

right  being  In  the  nature  of  a  land  exchancc 
In  which  patents  are  usually  Issued  In  public 
land  survey  units  of  40  acres. 

C.  W.  Clarke,  by  Preston  Nutter  Corporation, 
his  Attorney  in  Fact.  4  IBLA  163  (Dec.  23, 

One  who  never  acquired  rights  from  the 
original  scripee  or  by  substitution  to 
select  and  locate  land  under  the  scrip 
certificate  in  the  name  of  the  scripee  is 
not  entitled  to  receive  any  cash  payment 
for  redemption  of  Sioux  Half-Breed  scrip certificates. 

Barney  R.  Colson.  7  IBLA  40  (AiiR.  1,  1972) 

.An  application  filed  pursuant  to  the  Act  of 

August  31,  1964  —  by  which  an  applicant 
seeks  to  receive  cash  payment  in  satisfac- 

tion of  an  asserted  unexercised  railroad 
lieu  selection  right  —  is  properly 
rejected  where  the  basis  for  the  claim  was 
extinguished  when  the  railroad  filed  a 

release  of  all  its  indemnity  lands  pursuant 
to  section  321(b)  of  the  Transportation  Art 
of  1940. 

L.  M.  Perrin.  Jr.   et  al . .  9  IBLA  370  (Feb.  14, 
1973) 

Where  a  railroad's  forest  lieu  selection  rights 
are  extinguished  by  a  release  given  to  the 
United  States,  the  rights  (if  any)  of  a  pur- 

chaser of  the  selection  rights  from  the  rail- 
road are  also  extinguished. 

E.  L.  Cord,  Donald  E.  Wheeler,  Edward  D.  Neuhoff, 

10  IBLA  363  (May  9,  19  73)         80  I.D.  301 

RECORDATION 

A  forest  lieu  selection  right  is  extinguished  when  the 
base  lands  are  reconveyed  by  the  United  States  to 
the   principal.     The  purported  agent  or  assignee  of 
the  principal  has  no  rights  thereafter  against  the 
United  States  even  if  he  recorded  his  power  of 
attorney  and  other  selection  documents  prior  to 
the  reconveyance. 

Richard  M.    Lade.  As  Attorney  in  Fact  for  C.W. 
Clarke   Company.    1   IBLA  189    (Dec.    29,    1970) 

SCRIP— Continued 

Recordation  —Continued 

A  forest  lfau  selection  right  is  extinguished   ' when  the  base  lands  sre  reconvevec  bv  the  Unit. 
States  to  the  principal.   The  purported  agent 
or  assignee  of  the  principal  has  r.o  ri  >hcs  rher alter  against  the  United  States  even  if  he  re- 

corded his  power  of  attorney  and  other  selectior documents  prior  to  the  reconveyance. 

£ff?j*  *'nadB\   A^^^gaLiP-_Fact  for  Santa  Fe 
Pacific  Railroad  Company.  1  IBLA  192  (DeZ~2?7l97 

SPECIAL  TYPES  OF  SCRIP 

A  forest  lieu  selection  right  is  extinguished  when  the 
base  lands  are  reconveyed  by  the  United  States  to 
the  principal.     The  purported  agent  or  assignee  of 
the  principal  has  no  rights  thereafter  against  the 
United  States  even  if  he  recorded  his  power  of 
attorney  and  other  selection  documents  prior  to the  reconveyance. 

Richard  M.   Lade.  As  Attorney   in  Fact  for  C.W. 
Clarke  Company.   1   IBLA  189    (Dec.    29,   1970) 

A  forest  lieu  selection  right  is  extinguished 
when  the  base   lands   are   reconveyed  by   the  United 
States   to   the  principal.      The  purported  agent 
or  assignee  of   the  principal  has  no   rights   there- 

after against   the  United  States  even   if  he  re- 
corded his   power  of  attorney  and  other   selection 

documents  prior   to   the  reconveyance. 

Richard  M.   Lade,   As  Attorney   in  Fact   for  Santa  Fe 
Pacific  Railroad  Company,    1   IBLA  192    (Dec.    29,   197C 

An  application    filed   pursuant   to  the  Act   of 
August    31,    1964,   bv. which   applicant   elects 
to   receive   cash   instead   of   land   In   satis- 

faction  of   a   forest   lieu  selection   ri*ht. 
Is  properly   rejected   ns   to  40  acres,   which 
had   been  canceled   from  a   lieu  selection 
patent   by  a  court   decree,   based  upon   the 

court's    finding   that    the  selector  had    filed 
false   and   fraudulent    affidavits    In  nrocurln* 
the   patent,    bocause   the    fraud  v.is    the    fault 
of   the   selector   and    for   that    reason    the   40  acres 
do  not    come  within   the   savings    clause   of    ri,p 
proviso   to   the  Act    of  March    3,    100$,    vh*rh 
repealed   the    forest    lieu   selection   provisions 
of   the  Act   of  June    4,    1807,    as   amended,    and 
which  provides    that    if   for   any   reason   not    the 
fault    of   the   party   making    the   same   anv  nondlnn 
selection   is  held   invalid,    another  selection 
for  a   like   quantity  of    land  may  be  made    in 
lieu  thereof. 
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SPECIAL  TYPES  OF  SCRIP 
— Continued 

Cash  payment  should  not  be  made  to  an  annli- 
cant  under  the  Act  of  Aupust  31,  1964,  for 
3.59  acres  of  a  forest  lieu  selection  rlMit. 
where  the  Bureau  of  Land  Mnnacenent  hclH 
that  the  selector  use^  280  acres  when  he 
selected  276.41  acres  which  had  been 

patented  and  that  the  3.5r-acrc  difference 
vas  forfeited  due  to  the  lieu  selection 

right  bclns  In  the  nature  of  a  lanrf  exchanpc 
in  which  patents  are  usually  issued  In  public 
land  survey  units  of  40  acres. 

C.  W.  Clarke,  by  Preston  Nutter  Corporation, 
his  Attorney  in  Fact,  4  IBLA  163  (Liec.  23, 
1971) 

SCRIP— -Cont  Inued 

VALIDITY  — Continued 

The  right  to  locate  Sioux  Half-Breed  scrip  is 
a  personal  right,  not  subject  to  transfer. 
Although  such  scrip  may  be  located  by  an 
attorney  in  fact  with  authority  from  the 
scrlpee  to  locate  land  in  the  name  of  the 
scripee,  such  authority  is  revoked  upon 
death  of  the  scrlpee. 

One  who  never  acquired  rights  from  the 
original  scripee  or  by  substitution  to 
select  and  locate  land  under  the  scrip 

certificate  in  the  name  of  the  scripee  is 
not  entitled  to  receive  any  cash  payment 

for  redemption  of  Sioux  Half-Breed  scrip 
certificates. 

Barney  R.  Colson.  7  IBLA  40  (Aug.  1, 

1972) 

The  right  to  locate  Sioux  Half-Breed  scrip  is 
•  personal  right,  not  subject  to  transfer. 
Although  such  scrip  may  be  located  by  an 
attorney  in  fact  with  authority  from  the 
scrlpee  to  locate  land  in  the  name  of  the 
scrlpee,  such  authority  is  revoked  upon 
death  of  the  scrlpee. 

One  who  never  acquired  rights  from  the 
original  scrlpee  or  by  substitution  to 
select  and  locate  land  under  the  scrip 
certificate  in  the  name  of  the  scrlpee  is 
not  entitled  to  receive  any  cash  payment 
for  redemption  of  Sioux  Half-Breed  scrip 
certificates. 

Barney  R.  Colson.  7  IBLA  40  (Aug.  1,  1972) 

VALUATION  OF  LAND 

In  determining  what  land  is  to  be  classified  under 
section  7  of  the  Taylor  Grazing  Act  and  the 
act  of  August  31,    1964,   as  suitable  for  the 

satisfaction  of  scrip,  including  soldiers'  ad- 
ditional homestead  rights,  the  Secretary  may 

fix  a  maximum  value  per  acre  as  one  of  the 

factors  to  be  considered  and  reject  applica- 
tions for  lands  whose  per  acre  value  is  in 

excess  of  the  maximum  limitation. 

Zella  Hamlin,   A-30689  (Nov.   30,    1967) 

74  I.   D.    400 

VALIDITY 

A  forest  lieu  selection  right  is  extinguished  when  the 

base  lands  are  reconveyed  by  the  United  States  to 

the  principal.     The  purported  agent  or  assignee  of 
the  principal  has  no  rights  thereafter  against  the 
United  States  even  if  he  recorded  his  power  of 

attorney  and  other  selection  documents  prior  to 
the  reconveyance. 

Richard  M.   Lade.  As  Attorney   In  Fact  for  C.W. 

Clarke  Company.   1   IBLA  189   (Dec.    29,   1970) 

A  soldiers'  additional  homestead  application  is 
properly  rejected  where  the  land  applied  for 
is  classified  as  suitable  only  for  other  types 
of  scrip  application  because  the  land  has  a 
higher  value  than  the  maximum  value  fixed  by 
the  Secretary  of  the  Interior  for  land  suitable 

for  disposition  in  satisfaction  of  soldiers'  ad- 
ditional homestead  rights. 

Daniel  F.   Norton,  A-30937  (July  3,    1969) 

A  forest  lieu  selection  right   is  extinguished 
when  the  base  lands   are  reconveyed  by   the  United 
States   to   the  principal.      The  purported  agent 

or  assignee  of   the  principal  has  no  rights   there- 
after against   the  United   States  even  if  he  re- 

corded his  power  of  attorney  and  other  selection 
documents  prior   to  the  reconveyance. 

Richard  M.   Lade,   As  Attorney  in  Fact   for  Santa  Fe 

Pacific  Railroad  Company,    1  IBLA  192    (Dec.    29,   1970)    ?.lbor  w;  F^ 

An  application  for  cash  payment  under  a  soldier's 
additional  homestead  right  is  properly  rejected 
where  the  applicant  fails  to  establish  that 
the  soldier  and  the  homestead  entryman,  upon 

whose  military  service  and  entry  the  claim  is 
based,  were  the  same  person. 

and  Robert  B.  McClurkin,  11  IBLA  166 
(June  15,  1973) 
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Where  an  approved  lease  of  individually  owned 
restricted  Indian  land  provides  for  the  direct 
payment  of  rentals  to  the  owner  or  his  legal 
representative  (guardian  or  conservator), 
the  rental  payments  must  be  treated  as 
unrestricted  funds  as  of  the  time  of  payment, 
but  future  or  anticipated  rentals  are  classed 
as  restricted  property  over  which  the 

Secretary  of  the  Interior  may  recapture  super- 
vision over  the  collection,   care  and  disburse- 

ment.    Any  action  of  the  legal  representative 

(guardian  or  conservator)  or  of  the  guardian- 
ship court  to  obligate  such  future  or  anticipated 

rentals  would  be  ineffective  unless  approved  by 
the  Secretary  of  the  Interior. 

Supervision  Over  the  Collection,  Care  and  Dis- 
bursement of  Rentals  Payable  Directly  to  an  Indian 

Lessor  or  His  Legal  Representative  Under  an  Ap- 
proved Lease  of  Restricted  Land,   M-36671 

(Feb.    17,    1965)  72  I.  D.   83 

In  the  exercise  of  his  supervisory  authority  over 
the  public  lands,  the  Secretary  of  the  Interior 

may,  without  further  notice  and  hearing,   de- 
clare mining  claims  to  be  null  and  void  where, 

after  adversary  proceedings  brought  against 
the  claims,   a  hearing  examiner  has  found 
that  there  has  been  no  discovery  within  the 
limits  of  the  claims  and  has  rejected  patent 
applications  for  the  claims. 

In  the  exercise  of  his  supervisory  authority 
over  the  public  lands,  the  Secretary  of  the 

Interior  may,   after  a  hearing  examiner's 
decision  has  become  the  decision  of  the 

Department,  issue  a  clarifying  decision 
when  it  becomes  apparent  that  the  parties 
affected  do  not  understand  the  import  of  the 
earlier  decision. 

United  States  v.   Baranof  Exploration  and 

Development  Company,  A-29914  (May  14, 

1965) 

212 

The  Secretary  of  the  Interior  is  authorized,   and 
is  under  a  duty,  to  consider  and  determine 
what  lands  are  public  lands,   what  public  lands 
have  been  or  should  be  surveyed,   and  what 
public  lands  have  been  or  remain  to  be  disposed 
of  by  the  United  States,   and  he  has  the  authority 
to  extend  or  correct  the  surveys  of  public  lands 
as  may  be  necessary,   including  the  surveying  of 
lands  omitted  from  earlier  surveys. 

Bernard  J.   and  Myrle  A.   Gaffney,  A-30327 
(Oct.   28.   1965) 

The  Secretary  of  the  Interior  is  without  authority 
to  grant  relief  administratively  from  the  effect 
of  the  automatic  lease  termination  provision 
of  section  31  of  the  Mineral  Leasing  Act  where 
a  lease  has  terminated  because  of  a  deficiency 

SECRETARY  OF  THE  INTERIOR 
— Continued 

in  the  annual  rental  payment,   even  though  the 
deficiency  was  minor  and  was  due,  at  least  in 
part,  to  erroneous  billing  information  furnished 
by  the  Bureau  of  Land  Management. 

Billy  Mathis  et  al,   A-30512  (July  6,    1966) 

The  Secretary  has  been  delegated  the  President's 
inherent  authority  to  make  a  permanent  with- drawal. 

Authority  to  Make  a  Permanent  Withdrawal, 
M-36692  (July  21,    1966) 

The  Secretary  of  the  Interior  is  authorized,  and 
is  under  a  duty,  to  consider  and  determine 
what  lands  are  public  lands,  what  public  lands 
have  been  or  should  be  surveyed,  and  what 
public  lands  have  been  or  remain  to  be  disposed 
of  by  the  United  States,  and  he  has  the  authority 
to  extend  or  correct  the  surveys  of  public  lands 
as  may  be  necessary,  including  the  surveying 
of  lands  omitted  from  earlier  surveys. 

Burt  A.   Wackerli,  et  al,.  A-30576  (Sept.  27.    1966) 
73  I.  D    280 

Where  the  Secretary  has  agreed  to  a  plan  to  re- 
move possible  objections  to  the  authority  of  the 

General  Services  Administration  to  sell  certain 

oil  and  gas  deposits  and  the  deposits  are  dis- 
posed in  accordance  with  the  plan,    it  is  within 

his  discretionary  authority  to  reject  offers  to 
lease  the  deposits  under  the  Mineral  Leasing  Act 

for  Acquired  Lands,    whether  or  not  the  sale 
was  legally  proper. 

The  Secretary  may  in  the  exercise  of  his  dis- 
cretionary authority  reject  noncompetitive 

offers  to  lease  oil  and  gas  deposits  in  acquired 
lands  if  he  determines  that  leasing  would  be 

detrimental  to  the  public  interest  without  re- 
gard to  the  propriety  of  the  disposition  of  the 

deposits  under  another  statute. 

Elgin  A.    McKenna,    Executrix,    Estate  of  P.    A. 
McKenna,    A-30580  (May  1 2.    1967)    74  I.  D.    133 

Action  of  the  Secretary  of  the  Interior  in  vacating 

a  Bureau  of  Land  Management  decision  re- 

jecting a  homestead  application  on  classifica- 
tion grounds  and  remanding  the  case  to  the 

Bureau  for  allowance  of  the  application  if  all 

else  be  regular  does  not  constitute  an  allow- 
ance of  a  homestead  entry  or  otherwise  pre- 
clude the  Secretary  from  later  reconsidering 

whether  the  classification of  the  land  for  home- 
stead purposes  is  proper  and  finally  rejecting 

the  application  upon  making  an  adverse  classi- fication. 

Edwin  H.    Richa.dson,   A-30639  (Aug.    31,    1967) 
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Where  an  option  agreement  for  the  purchase  of  an 
Indian  allotment  provides  for  payment  of  the  full 
purchase  price  upon  consummation  of  the  sale, 
the  approval  of  the  agreement  is  within  the  dis- 

cretion of  the  Secretary  of  the  Interior. 

Proposed  Sale  of  Mission  Creek  Allotted  and  Tribal 

Trust  Lands.   M-36742  (Jan.    19,    1968) 

A  statutory  authorisation  is  necessary  to  support  the 
acquisition  of  land  or  an  interest  in  land,  includ- 

ing a  scenic  easement,  regardless  of  whether  the 
acquisition  is  by  purchase  or  donation. 

Donation  and  Acceptance  of  "Scenic  Easements"  in 
The  Vicinity  of  the  Chesapeake  and  Ohio  Canal 
National  Monument,   M- 36805  (May  12,    1970) 77  I.  D.  69 

The  Secretary  of  the  Interior  and  his  subordinates 
have  no  leasing  authority  over  Government  land 
unless  such  authority  is  conferred  by  Congress. 

The  Secretary  of  the  Interior  may  grant  revocable 
permits  for  the  use  of  Government  land. 

Status  of  Use  Permit- -Bureau  of  Indian  Affairs  to 
Paul  D.    Merrill,   Ft.   Wingate  Trading  Post, 
New  Mexico,   M-36743  (Mar.    19,   1968) 

Funds  held  in  the  United  States  Treasury  in  trust 
for  an  Indian  tribe  or  individual  may  be  invest- 

ed by  the  Secretary  or  his  delegate  in  public 
debt  obligations  of  the  United  States  and  in 
bonds,    notes,    or  other  obligations  uncondi- 

tionally guaranteed  as  to  both  principal  and 
interest  by  the  United  States,    25  U.S.  C.    sec. 
162a  (1964). 

"Public  debt  obligations"  includes  only  bonds 
issued  by  the  United  States  Treasury;  "bonds, 
notes,    or  other  obligations  which  are  uncon- 

ditionally guaranteed  as  to  both  principal  and 
interest  by  the  United  States"  includes  obliga- 

tions fully  or  unconditionally  guaranteed  or  in- 
sured by  a  Government  agency  pursuant  to  a 

congressional  grant  of  authority  for  a  con- 
stitutional purpose. 

The  Secretary  or  his  delegate  may  invest  Indian 
trust  lunds  in  any  obligations  not  uncondition- 

ally guaranteed  by  the  United  States  if,  by 
statute,  such  an  obligation  is  made  the  lawful 
subject  of  investment  for  all  trust  funds  under 
the  authority  or  control  of  the  United  States. 

Investment  of  Indian  Tribal  Trust  Funds, 
M-36732  (May  3,    1968) 

Once  a  tribal  council  acts  to  deny  a  person's  appli- 
cation for  enrollment,  and  there  is  no  provision 

in  the  tribal  constitution  or  in  an  applicable  act 
of  Congress  for  appeal  of  that  determination  to 
the  Secretary,  there  exists  jurisdiction  in  the 
Secretary  to  review  only  the  effect  of  the  coun- 

cil's action  on  the  distribution  of  tribal  assets 
over  which  the  Secretary  has  been  granted  au- 

thority as  trustee  by  the  Congress. 

Appeal  by  the  Confederated  Salish  and  Kootenai 
Tribes  of  the  Flathead  Reservation,   in  the  Matter 
Of  the  Enrollment  of  Mrs.   Elverna  Y.  Clalrmont 
BaciareUi,  IA-1972-X-9   (Aug.   25,  1970) 

77  I.  D.  116 

Involving  319.  3  acres  of  land  covered  by  water  right 
applications  under  Sec.  5  of  the  1902  Act  (31  Stat. 
790)  and  Sec.   3  of  the  1912  Act  (37  Stat.   265); 
when  full  payout  of  construction  charges  has  been 
made  and  when  the  Secretary  determines  that  a 

general  pattern  of  family-size  ownership  has  been 
established  in  the  area,  then  the  Secretary  must 
deliver  water,  if  available,  to  the  entire  tract, 

including  the  159.3  acres  of  "excess"  lands. 

Excess  Land  Ownership,   Reservation  Division    -- 
Yuma  Project,   California  (  El  Rancho  Pel  Rio,  Tnc. ) 
M-36818  (Dec.   30,    1970)  77  I.D.  265 

The   Secretary  of   the   Interior,    in   the  exercise 
of  his  discretionary   authority   respecting 
Issuance   of  oil   and   gas    leases,   tnav   require 
acceptance  of   special  stipulations    as   a 
condition  precedent   to   Issuance  of   such   a 
lease,   where   such   stipulations   are   designed 
to  protect   the  soil  and  surface    resources   and 

do  not   unreasonably   interfere  with    the   lessee's 
rights  of  enjoyment. 

The  equitable  principle  that  approval  of  a  deed  of 
Indian  land  relates  back  to  make  the  conveyanci 
effective  as  of  the  date  of  execution,    does  not 
prevent  the  Secretary  or  his  delegate  from 
considering  circumstances  which  occurred  sub- 

sequent to  execution  in  deterrrrining  whether 
the  deed  should  be  approved. 

Appeal  of  Tena  Bearskin  First  Sound,    IA-1668 

(June  11,    1968)     " 

Quantex  Corporation  et  al..    4   IBLA  31    (Oct.    28,    1971) 

78  I.D.    317 Where  the  notice  of  competitive  bidding  for 

sulphur  leases  reserves  to  the  Government 
the  right  to  reject  any  and  all  bids,  the 
high  bid  may  be  rejected  If  the  Secretary 
(or  his  delegate)  determines  It  to  be  In 
the  public  Interest  to  do  so. 

Humble  Oil  &  Refining  Company,  4  IBLA  72 
(Nov.  8,  1971) 
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Under  the  general  principles  of  equitable 
adjudication  an  applicant  for  purchase  of 
a  trade  and  manufacturing  site  claim  who 
filed  his  application  2  days  after  the 
expiration  of  the  5  year  statutory  period 
allowed  for  such  filing  may  have  his  clain 
adjudicated  on  Its  merits.   A3  U.S.C. 
5  687a-l  (1970). 

C.  Rick  Houston.  5  IBLA  71  (Mar. 

1972) 

Under  principles  of  equitable  adjudication 
embodied  in  43  CFR  1871.1-7  (1972),  a 
desert  land  entrywoman  who  fails  personally 
to  make  final  proof  of  claim  within  the 

period  provided  may  be  permitted  to  present 
her  proof  and  have  her  claim  adjudicated 
on  its  merits,  where  the  reason  for  her 
delay  Is  compelling. 

Warrlne  F.  Harden.  5  IBLA  194  (Mar.  15,  1972) 

"Delegation."  The  use  of  the  term  "delegation"  ir 
Solicitor's  Opinion.  M- 36803  (Apr.  3,  1970),  77 
I.D.  50,  interpreting  25  U.S.C.  §  48  allowing 

Indian  tribes  to  "***  be  given  ***"  direction 
over  Federal  employees,  does  not  add  substances 
to  the  argument  that  the  statute  is  an  uncon- 

stitutional delegation  of  authority  prohibited 
by  Schechter  Poultry  v.  United  States.  295  U.S. 
495  (1935). 

Use  of  Term  Delegation"  in  Opinion  M-36803, 
77  I.D.  50  (1970).  M-36803  (Supp.)  (Feb.  22,  1973) 

80  I.D.  218 

The  Board,  as  the  delegate  of  the  Secretary 
of  the  Interior,  is  obliged  to  consider 
everything  contained  in  the  record  in 
determining  all  matters  relevant  to  the 
disposition  of  an  appeal. 

El  Paso  Products  Co. ,  10  IBLA  116  (Mar.  9,  1973) 

The  regulation,  43  CFR  3112.1-1  (1972), 
prescribing  that  no  oil  and  gas  offers 
for  lands  in  terminated  or  canceled  leases 

will  be  received  until  the  records  have  « 
been  noted  and  the  lands  have  been  posted 

"  in  accordances  with  3112.1-2  (1972)  is  a 
valid  exercise  of  the  Secretary's  author- 

ity to  prescribe  rules  and  regulations 
under  the  Mineral  Leasing  Act,  as  amended. 
30  U.S.C.  {  181  et  sea.  (1970). 

Rose  Mary  Johnson,  et  al. 
(Apr.  13,  1972) 

5  IBLA  279 

An  asbestos  prospecting  permit  application, 
filed  under  43  CFR  Part  3510,  may  be 

granted  only  where  the  lands  are  not  known 
to  contain  valuable  deposits  of  mineral. 

The  determination  whether  a  specific  tract 
of  land  is  subject  to  the  issuance  of  a 

prospecting  permit  or  of  a  mineral  lease 
is  committed  to  the  Secretary.   In  making 
such  a  determination,  the  Secretary  Is 
entitled  to  rely  upon  advice  furnished  by 
liis  technical  representative,  the  Director 
of  the  Geological  Survey. 

The  Secretary  of  the  Interior  Is  authorized, 
end  Is  under  s  duty,  to  consider  and 
determine  what  lands  are  public  lands  and 

to  extend  or  correct  the  surveys  of  pub- 
lic lands,  as  necessary,  to  Include  lands 

omitted  from  earlier  surveys. 

Utah  Power  and  Light  Company,  6  IBLA  79 
(May  22,  1972;  79  I.D.  397 

l'owhatan  Mining  Company,  10  IBLA  308 

(Apr.  26,  1973) 

The  Secretary  of  the  Interior  has  the  authority 

and  the  duty  to  determine  what  lands  are  pub- 
lic lands  of  the  United  States,  including  the 

authority  to  determine  navigability  of  a  lake 

to  ascertain  whether  title  to  the  land  under- 
lying the  lake  remains  in  the  United  States 

or  whether  title  passed  to  a  State  upon  its 
admission  into  the  Union. 

A  prospecting  application,  filed  under  the 
Act  of  June  30,  1950,  16  U.S.C.  S  508(b) 
(1970) ,  may  be  granted  only  where  the 
lands  are  not  known  to  contain  valuable 

deposits  of  mineral.  The  determination 

whether  a  specific  tract  of  land  is  sub- 
ject to  the  issuance  of  a  prospecting 

permit  or  of  a  mineral  lease  is  committed 

to  the  Secretary.   In  making  such  a  deter- 
mination, the  Secretary  is  entitled  to 

rely  upon  advice  furnished  by  his  techni- 
cal representative,  the  Director  of  the 

Geological  Survey. 

Lloyd  K.  Johnson.  8  IBLA  73  (Oct,  27,  1972) 

The  Board,  as  the  delegate  of  the  Secretary 
of  the  Interior,  is  obliged  to  consider 
everything  contained  in  the  record  in 
determining  all  matters  relevant  to  the 
issues  in  the  matter. 

Unit 1W ■?e   y.  Le ^,  1972) 
Leonard  F.  Nelson.  8  IBLA 

State  of  Montana,  11  IBLA  3  (May  17,  1973) 

80  I.D.  312 

Where  the  Secretary  of  the  Interior  is  required  by 
the  Act  of  June  21,  1934,  upon  application  by  a 

state,  to  issue  a  patent  to  the  state  for  school 
lands  and  to  show  the  date  title  vested  and  the 

extent  to  which  the  lands  are  subject  to  prior 

conditions,  limitations,  easements,  or  rights, 

if  any,  he  (and  his  delegates)  may  determine 
questions  of  law  as  well  as  fact,  including  a 
determination  as  to  whether  title  passed  under 
the  school  land  grant. 

Navajo  Tribe  of  Indians 
(June  29,  1973) 

State  of  Utah,  12  IBLA  1 

80  I.D.  441 

The  Mining  Claims  Rights  Restoration  Act  of  1955 
allows  the  Secretary  of  the  Interior  no  discretion 

to  permit  limited  or  restricted  placer  mining  on 
land  withdrawn  or  reserved  for  power  development 

or  power  sites.   The  Secretary  may  permit  either 
unrestricted  placer  mining  or  none  at  all. 
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The  only  condition  which  he  may  impose  upon  his 
permission  to  mine  is  that  the  locator  must  restore 
the  surface  of  the  claim  to  its  condition  immedi- 

ately prior  to  mining  operations.   In  determining 

whether  to  allow  placer  mining  subject  to  this  con- 
dition, the  criteria  are:  (1)  whether  the  surface 

can  practicably  be  restored  to  its  original  condi- 
tion after  the  claim  has  been  mined  to  its  full 

potential;  and  (2)  whether  restoration  of  the  sur- 
face would  prevent  substantial  interference  with 

other  use  of  the  land. 

.  United  States  v.  Western  Minerals  &  Petroleum,  Inc. , 

12  IBLA  328  (Aug.  9,  1973) 

Where  the  Secretary  of  the  Interior  has  decided 

that  an  application  for  a  right-of-way  across 
land  which  is  a  component  of  the  wild' and 
scenic  rivers  system  is  to  be  rejected,  the 

application  will  be  rejected  by  the  Board. 

Molybdenum  Corporation srica,  12  IBLA  339 

(Aug.  15,  1973) 

efficacy  to  protect  the  environment,  no  lease 
should  issue  with  stipulations  so  restrictive 

that  the  use  of  the  land  for  any  purpose  asso- 
ciated with  the  production  of  oil  and  gas  Is 

totally  precluded. 

A.  Helander.  15  IBLA  107  (Mar.  15,  1974) 

Pursuant  to  its  exercise  of  the  delegated  authority 
of  the  Secretary,  the  Bureau  of  Land  Management 
may  require  the  acceptance  of  special  stipulations 
as  a  condition  precedent  to  the  Issuance  of  oil 

and  gas  leases  of  public  lands  where  such  stipu- 
lations are  designed  for  the  protection  of  other 

resources  and  environmental  attributes  and  do 

not  unreasonably  interfere  with  the  lessee's 
■  rights  of  enjoyment.   It  is  the  Bureau's  respon- 

sibility to  Impose  stipulations  which  are  neces- 
sary, appropriate  and  reasonably  related  to  oil 

and  gas  activities,  but  stipulations  which  would 
forbid  the  lessee  to  occupy  the  surface  must  be 
justified  by  adequate  reasons  in  order  to  be 
sustained  on  appeal. 

Bill  J.  Maddox,  17  IBLA  234  (Sept.  19,  1974) 

The  Secretary  of  the  Interior,  in  the  exercise  of 

his  discretionary  authority  respecting  issuance 
of  oil  and  gas  leases,  may  require  acceptance 

of  special  stipulations  as  a  condition  precedent 
to  issuance  of  such  a  lease. 

Allan  R.  Hallock.  13  IBLA  13  (Aug.  30,  1973) 

The  Secretary  of  the  Interior  is  authorized,  and  is 
under  duty,  to  consider  and  determine  what  lands 
are  public  lands,  what  public  lands  have  been  or 
should  be  surveyed,  and  what  public  lands  require 
extension  or  correction  of  surveys  of  the  public 
lands  as  may  be  necessary,  including  the  surveying 
of  lands  omitted  from  earlier  surveys. 

Although  the  Bureau  of  Land  Management  may 

require  such  special  stipulations  as  are 
necessary  for  the  protection  of  the  lands 
embraced  in  any  lease,  proposed  special 
lease  stipulations  must  be  supported  by 
valid  reasons  which  will  be  weighed  by  this 

Department  with  due  regard  for  the  public 

interest.   It  Is  the  Bureau's  responsibility 
to  impose  stipulations  which  are  necessary, 

appropriate  and  reasonably  related  to  oil 
and  gas  activities,  but  stipulations  which 
would  forbid  the  lessee  to  occupy  the  surface 
must  be  justified  by  adequate  reasons  In 
order  to  be  sustained  on  appeal. 

A.  A.  McGregor,  18  IBLA  74  (Nov.  25,  1974) 

Stanley  G.  West,  14  IBLA  26  (Nov.  28,  1973) 

The  Secretary  of  the  Interior  has  full  power  to 
grant  revocable  permits  for  the  use  of  Government 
land. 

Where  it  comports  with  the  public  interest  to  do  so, 
the  Secretary  has  discretionary  authority  to 

reject  a  concessionaire's  application  to  lease 
additional  public  lands  for  the  expansion  of  a 
commercial  recreation  area,  absent  any  contractual 
obligation  to  allow  the  expansion. 

Havasu  Landing.  Inc..  14  IBLA  343  (Feb.  11,  1974) 

SEGREGATION 

An  Alaska  homeslte  applicant  will  not  be  given 
credit  for  settlement  or  occupancy  of  a  site 
prior  to  the  segregation  of  the  land  by  the 
filing  of  a  State  selection  application  when 
he  falls  to  file,  as  required  by  sec.  5  of 

the  Act  of  April  2?,  1950,  43  U.S. C.  I  687a- 1 
(1970),  a  notice  of  location  or  an  application 
tb  purchase  until  long  after  the  segregation 
of  the  land  by  the  State  selection  application. 

The  execution  of  special  stipulations  as  a  condition 
precedent  to  the  issuance  of  oil  and  gas  leases 
may  be  required  at  the  discretion  of  the  Secretary 
of  the  Interior  In  order  to  protect  environmental, 
recreational,  and  other  land  use  values.  While 
such  stipulations  should  be  of  sufficient 

An  application  to  purchase  land  which  was  seg- 
regated from  settlement  and  entry  before  the 

Initiation  of  any  rights  to  the  land  by  the 
filing  of  the  application  must  be  rejected. 

Albert  W.  Ball.  Sr..  17  IBLA  306  (Oct.  7,  1974) 
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Rights  to  public  land  in  Alaska  may  be  acquired 
through  settlement  upon,  and  occupancy  and 
improvement  of,   land  as  a  homesite  without 

prior  approval  of  the  Bureau  of  Land  Manage- 
ment, but  the  filing  of  a  notice  of  location  of 

settlement  in  the  appropriate  land  office  is  re- 
quired in  order  to  receive  credit  for  any  oc- 

cupancy or  use  of  land;  however,  the  filing  does 
not  in  itself  establish  any  rights  ir.  a  settler 
but  serves  only  as  notice  that  such  rights  are 
claimed,  and  the  acceptance  of  a  notice  of 
location  for  recordation  by  a  land  office  is  not 
a  bar  to  a  subsequent  finding  that  no  rights 
were  established  in  the  attempted  settlement. 

The  Antiquities  Act  of  June  8,    1906,    which  author- 
izes the  reservation  by  Presidential  proclama- 

tion of  public  lands  containing  historic  land- 
marks,   historic  and  prehistoric  structures  and 

other  objects  of  historic  or  scientific  interest 
and  which  authorizes  the  issuance  of  permits 
for  archaeological  exploration  does  not  itself 
effect  a  withdrawal  of  any  lands  from  the 
operation  of  the  public  land  laws,    and  the  fact 
that  land  contains  objects  of  possible  historical 
or  scientific  interest  or  is  included  in  a  per- 

mit does  not  create  a  withdrawal  of  the  land 

which  constitutes  a  proper  basis  for  refusing 
to  accept  for  recordation  a  notice  of  location 
of  a  homesite  claim  on  such  land  in  Alaska. 

Vernard  E.    Jones,    A-30975  (June  30,    1969) 
76  I.  D.    133 

SETTLEMENTS  ON  PUBLIC  LANDS — Continued 

approved  by  the  Director,  Bureau  of  Land 
Management,  and  made  acceptable  final  proof 
on  his  original  homestead  settlement  claim, 
where  the  combined  area  of  the  two  claims 
does  not  exceed  160  acres. 

Davis  L.  Dann,  10  IBLA  221  (Apr.  4,  1973) 

80  I.D.  268 

From  the  latter  part  of  the  19th  century  to  the 

Taylor  Grazing  Act  of  June  28,  1934,  there  was 

a  general  policy  of  the  federal  government  to 
permit  acquisition  of  title  to  open,  unreserved 
public  lands  by  individuals  settling  upon  the 
land,  including  Indians,  but  vested  rights  were 
obtained  to  the  lands  only  upon  compliance  with 

a  specific  act  of  Congress,  and  only  for  the 
maximum  acreage  allowable  under  that  law. 

Although  the  school  land  grant  to  the  State  of  Utah 
was  subject  to  existing  inchoate  settlement  claims, 
including  any  by  individual  Indians  outside  their 
reservation,  if  the  claims  were  not  perfected, 

the  State's  title  to  the  lands  vested. 

The  Indian  Homestead  Acts  and  section  4  of  the 
General  Allotment  Act  are  settlement  acts  within 

the  framework  of  other  settlement  laws  pertaining 
to  the  public  lands,  and  the  practice,  rules 

and  decisions  regarding  white  settlers  on  the 
public  lands  have  been  applied  to  them  with 
certain  reasonable  modifications  taking  into 

account  Indian  habits,  character,  and  dis- 

position. 

By  section  5  of  the  Act  of  April  29,  1950,  oc- 
cupancy of  a  trade  and  manufacturing  site 

claim  prior  to  a  notice  of  settlement  will 
not  be  considered  as  meeting  the  occupancy 
requirements  of  the  trade  and  manufacturing 

site  law;  the  Act  of  April  29,  1950,  how- 
ever, does  not  bar  consideration  of  improve- 
ments made  prior  to  the  notice  of  settle- 

ment in  determining  whether  there  are  the 

required  Improvements  needed  to  purchase 
a  trade  and  manufacturing  site. 

Lance  H.  Minnie,  6  IBLA  94  (May  23,  1972) 

Navajo  Tribe  of  Indians  v.  State  of  Utah.  12  IBLA  1 
(June  29,  1973)  80  I.D.  441 

Whereby  an  order  of  a  state  court  the  claimant  of 

a  trade  and  manufacturing  site  is  enjoined  from 

making  any  physical  change  in  other  nearby  land, 
while  allowing  him  continued  access  to  his  claim, 

the  judicial  restraint  on  the  claimant's  use  of 
the  other  land  will  not  serve  to  toll  the  running 

of  the  five-year  statutory  life  of  the  claim,  and 
the  fact  that  he  finds  it  difficult  or  impossible 
to  bring  vehicles,  construction  equipment  and 
building  materials  to  the  claim  and  conduct  a 
business  thereon  will  not  afford  any  basis  for 

equitable  adjudication. 

By  section  5  of  the  Act  of  April  29,  1950, 
43  U.S.C.  S  687a-l  (1970),  occupancy 
of  a  homesite  claim  prior  to  the  filing 

of  a  notice  of  settlement  or  of  an  appli- 
cation to  purchase  will  not  be  considered 

as  meeting  the  occupancy  requirements  of 
that  law. 

Charlotte  Lorraine  (Pontz)  Furglone,  8  IBLA 
(Dec.  21,  1972) 

Bernard  L.  Marsh,  12  IBLA  371  (Aug.  20,  1973) 

A  settler  upon  public  land  who  fails  to  make  entry 

within  three  months  from  date  of  the  filing  of  sup- 
plemental plat  of  survey  where  the  settlement  is 

upon  unsurveyed  land  forfeits  his  right  to  a  home- 
stead entry  thereon  where  the  land  subsequently  has 

been  withdrawn  from  all  forms  of  disposition  under 
the  public  land  laws. 

Vera  Potter,  13  IBLA  131  (Sept.  25,  1973) 

A  homestead  settlement  claim  for  an  additional 

•  homestead  entry  under  the  Act  of  April  28, 
1904  (33  Stat.  527),  43  U.S.C.  §  213,  may  be 
made  for  unsurveyed  lands  in  Alaska  by  a 

person  otherwise  qualified  who  has  filed  an 
application  for  homestead  entry  on  a  form 

A  settlement  on  public  lands,  initiated  while  the 
land  was  barred  therefrom  and  continued  after  the 

proper  filing  of  a  state  selection  application 
under  the  Alaska  Statehood  Act,  72  Stat.  339,  340, 
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— Continued 

which  application  segregates  the  land  from  settlement, 
is  nugatory  and  does  not  preclude  the  disposition 

of  the  land  pursuant  to  the  state  selection  appli- 
cation. 

Helena  M.  Schwlete,  14  IBLA  305  (Feb.  1,  1974) 

A  homeslte  application,  based  upon  a  transfer 
of  the  Improvements  from  the  settler  to  the 
applicant  must  be  rejected,  since  a  possessory 
right  in  a  settlement  claim  cannot  be  trans- 

ferred so  as  to  vest  in  the  transferee  rights 
under  the  public  land  laws. 

Grady  C.  Price,  Jr.,  17  IBLA  98  (Sept.  5,  1974) 

An  Alaska  homeslte  applicant  will  not  be  given 
credit  for  settlement  or  occupancy  of  a  site 
prior  to  the  segregation  of  the  land  by  the 
filing  of  a  State  selection  application  when 
he  falls  to  file,  as  required  by  sec.  5  of 
the  Act  of  April  29,  1950,  43  U.S.C.  I  687a-l 
(1970) ,  a  notice  of  location  or  an  application 
to  purchase  until  long  after  the  segregation 
of  the  land  by  the  State  selection  application. 

Albert  W.  Ball,  Sr..  17  IBLA  306  (Oct.  7,  1974) 

SMALL  TRACT  ACT 

GENERALLY 

When  a  small  tract  application  is  filed,   a  mining 
claim  is  subsequently  located  on  the  same  land, 
and  the  land  is  then  classified  as  chiefly  valu- 

able for  small  tract  purposes,  the  classification 
relates  back  to  the  time  of  the  filing  of  the  small 
tract  application  and  the  subsequent  mineral 
location  becomes  invalid  upon  allowance  of  the 
application. 

The  Secretary  is  under  no  obligation  to  issue 
regulations  providing  for  mineral  location  of 

mineral  deposits  reserved  from  disposition 
under  the  Small  Tract  Act. 

Frank  Melluzzo  et  al.  ,   A-30128,   A-30132 
72  I.  D.    21 (Jan.    19,    1965) 

No  rights  are  initiated  under  the  Small  Tract  Act 
by  occupying  or  by  making  improvements  upon 
land  prior  to  receiving  authorization  to  do  so, 
and  if,  pursuant  to  a  small  tract  application,  the 
land  occupied  is  classified  as  suitable  for  that 
purpose,  trespass  charges  will  be  assessed  as 
a  prerequisite  to  the  issuance  of  a  small  tract 
lease. 

Fred  J.    Rand,    Earl  E.    Cook,    A-30228 
(Mar.    26.    1965) 

SMALL  TRACT  ACT— Continued 

GENERALLY — Continued 

The  death  of  an  offeree  prior  to  the  acceptance  of 

an  offer  terminates  the  offer,  and  representa- 
tives of  the  decedent  cannot  accept  the  offer 

on  behalf  of  the  deceased  offeree's  estate;  there- 

fore, the  heirs  of  a  prospective  small'tract 
lease  applicant,  who  died  prior  to  receipt  of 
an  offer  of  a  land  office  to  consider  a  lease 

application  upon  his  meeting  specified  condi- 
tions, have  no  right  to  act  upon  the  offer  them- 
selves and,  hence,  no  standing  to  appeal  from 

the  decision  of  the  land  office  setting  forth  the 
terms  upon  which  the  issuance  of  a  lease  to  the 
decedent  would  be  considered. 

Heirs  of  Christian  E.   Wicks,  A-30895 
(Apr.   25.    1968) 

Gene's  Auto  Service,   Inc.,    Bridie  C.   Immel, 
A-30360  (June  30,    1965) 

Where,    under  the  proposed  terms  of  a  small  tract 
lease,    the  lessee  would  be  prohibited  from  con- 

structing any  improvements  on  the  leased  land 
in  addition  to  those  already  existing,    the  lessee 
maybe  allowed  to  build  a  carport  as  an  appur- 

tenance to  an  existing  house  where  such  con- 
struction would  not  adversely  affect  the  inter- 

ests of  or  impose  an  obligation   upon  the  United 
States  and  where  the  only  objection  to  the  con- 

struction raised  is  that  it  would  create  an 
additional  burden  for  the  lessee  in  the  event 

that  he  is  required  to  remove  his  improvements 
at  the  end  of  the  lease  term. 

Virgil  C.    and  Lucy  M.    Boudreau,   A-30961 
{Nov.    13.    1968) 

An  offer  of  a  5-year  small  tract  lease  renewable 
at  the  option  of  the  Bureau  of  Land  Management 
will  not  be  disturbed  where  the  offeree  indicates 

that  he  will  be  satisfied  with  it  although  he  would 
like  an  added  option  to  buy  or  a  longer  term. 

Roscoe  C.    Zink,   A-31076  (Dec.    30.    1968) 

The  mere  filing  of  a  small  tract  application  does  not 
create  in  the  applicant  any  right  or  interest  in  the 

land,  and  the  Secretary  in  his  discretion  may  re- 
fuse to  consummate  a  sale  at  any  time  prior  to 

issuance  of  patent. 

Estate  of  Lyle  K.   Gross.    1   IBLA  79 
(Oct.    23,   1970)  77   I.D.    174 

Where  the  claimant   of  an  unpatented  mining 
claim,    using   the  claim   for   recreational 
purposes,   was   found   to  be  an   unqualified 
applicant   under   the  Mining  Claim  Occupancy 
Act   on  the  ground   that  he  could  not  meet   the 
residence   requirement,    it  was   proper  and 
correct   for   the   land  office   to  offer  him 

a  one-year   renewable    lease   for  a.   .75-acre 
tract  containing  his   improvments  where   it 
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GENERALLY — Continued 

is  determined  that  the  land  has  public 
interest  value  for  recreation,  and  state 

and  county  agencies  have  requested  that 
it  be  retained  in  Federal  ownership  for 
recreation  purposes. 

SMALL  TRACT  ACT— Continued 

GENERALLY — Continued 

granted  a  renewal  lease  pursuant  to  43  U.S.C. 
§  1621(1)  (Supp.  II,  1972)  and  43  CFR  Subpart 
2650. 

Emll  I.  Stadler,  15  IBLA  180  (Har.  27,  1974) 

Gene  D.  Kale,  6  IBLA  1  (May  8,  1972) 

It  is  not  an  abuse  of  the  Secretary's  dis- 
cretion under  the  Small  Tract  Act  to 

offer  an  applicant  a  renewable  five-year 
lease  when  he  had  requested  fee  title 
where  it  appears  that  a  more  permanent 
tenure  would  not  comport  with  good  land 
management  practices. 

An  applicant  for  land  under  the  Small  Tract  Act 
cannot  acquire  any  right  in  the  land  by  virtue 
of  administrative  delay  in  reappraising  the 

land  prior  to  Issuance  of  patent.  The  mere 
filing  of  a  small  tract  application  does  not 
create  in  the  applicant  any  right  or  interest 
in  the  land. 

Glenn  T.  Norton,  16  IBLA  105  (June  28,  1974) 

Richard  0.  and  Margaret  Morgan,  10  IBLA  141 
(Mar.  23,  1973) 

An  applicant  under  the  Small  Tract  Act  for 
renewal  of  a  preferential  right  lease 
acquires  no  right  or  interest  by  the 
filing  of  his  application  other  than 
the  right  to  have  his  application  con- 

sidered and  the  renewal  may  be  upon  such 

terms  as  the  facts  at"  that  time  warrant. 

Ralph  S.  Hoerning.  10  IBLA  203  (Apr 

1973) 

Where   a   lessee-applicant    requests   changes   in 
the   terms   of   a  proposed   small    tract    lease, 
the    lease    terms   may   be   modified   to   the 
extent    the    changes   have   no   adverse   effects 
upon   the    interests   of    the    United   States. 
In   granting   the    request    for   changes,    how- 

ever,  no   further   rights   can   be    construed 
to   be   created   in    favor   of   the    lessee 
beyond   those   enumerated   in   the    lease. 

Lief  N.  Johnson  et  ux.  .  10  IBLA  354  (May  4,  1973) 

A  small  tract  lease  pursuant  to  43  U.S.C.  §  682a 
will  be  canceled  where  it  is  committed  to  a 

use  which  constitutes  a  nuisance  per  se  under 
state  law. 

APPLICATIONS 

A  State  selection  filed  by  the  State  of  Alaska 
under  the  act  of  July  28,    1956,   segregates  the 
selected  land  from  all  subsequent  filing  under 
other  public  land  laws,  but  it  does  not  preclude 
favorable  consideration  of  a  previously  filed 

application  under  a  different  law,  and  a  re- 
jection of  a  previously  filed  small  tract  appli- 

cation solely  on  the  ground  that  a  State  selec- tion is  later  filed  is  erroneous. 

Gene's  Auto  Service,   Inc.,   Bridie  C.   Immel, 
A-30360  (June  30,    1965) 

A  small  tract  applicant  acquires  no  right  or 
interest  by  the  filing  of  his  application  other 

than  the  right  to  have  his  application  consid- 
ered,  and  he  cannot  gain  any  further  right 

because  of  a  delay  in  the  processing  of  his 

application. 

Jack  T.   and  Gladys  I.    Lofstrom,   A -306 99 
(Mar.   23,    1967) 

Beverly   Harrel] ,    12    IBLA  276    (July    31,    1973) 

The  mere  filing  of  a  small  tract  application  does 
not  create  In  the  applicant  any  right  or  interest 
in  the  land,   as  the  Secretary  In  his  discretion 
may  refuse  to  consummate  a  sale  at  any  time 
prior  to  Issuance  of  patent. 

An  applicant   for  land  under  the  Small  Tract  Act 
cannot  acquire  any  right   in  the  land  by  virtue 
of  administrative  delay. 

Eugene  G.   Roguaska.   15  IBLA  1   (Feb.   28,   1974) 

An  applicant  for  purchase  of  a  small  tract  of 
public  land  acquires  no  right  or  interest  in  the 
land  by  the  filing  of  his  application,   nor  can 
he  acquire  such  right  because  of  delay  in  the 

processing  of  his  application;  he  must,   there- 
fore, accept  the  allowance  of  his  application 

for  a  tract  of  such  acreage  as  classification 
has  determined  to  be  proper  and  pay  a  pur- 

chase price  which  reflects  a  current  appraisal 
of  the  fair  market  value  of  the  land. 

Joseph  J.   Miller,   Irene  Theresa  Wagner, 
A-30681,  A-30686  (May  3,    1967) 

Where  a  Public  Land  Order  withdraws  public  lands 
and  reserves  them  for  selection  by  a  Native 
Village  Corporation,    subject  to  valid  existing 
rights,    the  holder  of  a  pre-existing  small  tract 
lease,   covering  a  portion  of  the  lands,   may  be 
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APPRAISALS 

An  applicant  for  purchase  of  a  small  tract  of 
public  land  acquires  no  right  or  interest  in  the 
land  by  the  filing  of  his  application,    nor  can 
he  acquire  such  right  because  of  delay  in  the 
processing  of  his  application;  he  must,    there- 

fore,  accept  the  allowance  of  his  application 
for  a  tract  of  such  acreage  as  classification 
has  determined  to  be  proper  and  pay  a  pur- 

chase price  which  reflects  a  current  appraisal 
of  the  fair  market  value  of  the  land. 

Joseph  J.   Miller,   Irene  Theresa  Wagner, 
A -30681,  A -30686  (May  3,    1967) 

Where  the  Secretary  of  Interior  has  remanded  small 
tract  offers  to  a  hearing  examiner  for  a  recom- 

mended decision  in  order  to  ascertain  the  current 
value  of  the  federal  interest  in  the  tracts,   and  all 
parties  involved  have  acquiesced  in  the  recom- 

mended decision,   the  cases  will  be  remanded  to 

the  Bureau  of  Land  Management  for  disposition  as 
outlined  in  the  recommended  decision. 

Elton  E.  Gittel  and  Gerald  A.  Gittel  et  al. , 
2  IBLA  243  (May  4.    1971) 

SMALL  TRACT  ACT— Continued 

appraisals  —Continued 

Where  an  applicant  for  a  small  tract  lease 
contends  that  the  rental  set  by  the  Bureau 
of  Land  Management  appraisal  is  excessive, 
the  burden  is  upon  applicant  to  prove  by 
substantial  and  positive  evidence  that  the 

appraisal  is  in  error. 

Harold  &  Irene  Kyllonen, 

(June  26,  1974) 

16  IBLA  86 

81  I.D. 

An  applicant  for  land  under  the  Small  Tract  Act 
cannot  acquire  any  right  in  the  land  by  virtue 
of  administrative  delay  in  reappraising  the 

land  prior  to  Issuance  of  patent.   The  mere 
filing  of  a  small  tract  application  does  not 
create  In  the  applicant  any  right  or  interest 

in  the  land. 

Where  the  current  fair  market  value  of  land  has 
been  determined  in  accordance  with  accepted 

appraisal  procedures,  the  appraisal  will  not 
be  disturbed  in  the  absence  of  positive,  sub- 

stantial evidence  that  it  is  in  error. 

Glenn  T.  Norton,  16  IBLA  105  (June  28,  1974) 

Where  a  small  tract  is  classified  for  direct 

sale  to  an  applicant,  the  applicant  has  a 
preference  right  to  purchase  the  tract  at 
the  fair  market  value  established  bv 

appraisal.   If  the  applicant  disputes  the 
appraised  value,  the  burden  is  upon  the 
applicant  to  prove  by  substantial  and 
positive  evidence  that  the  appraisal  is 
erroneous . 

Nick  I.ambros,  10  IBLA  135  (Mar.  19,  1973) 

CLASSIFICATION 

A  request  to  reclassify  land  under  the  Small  Tract 
Act  for  sale  wnen  it  is  now  classified  for  lease 

only  will  be  rejected  when  it  is  located  within 
the  boundary  of  a  proposed  reservoir  scheduled 
for  construction  in  197  5  and  will  thereby  be 
inundated. 

Lawrence  L.    Lyons  et  al.  ,   A-30482  (Jan.  18,  1966) 

Departmental  regulation  43  CFR  2731.5(a)  states 
that  whenever  lands  are  classified  for  direct 
sale  under  the  Small  Tract  Act,  they  will  be 
sold  at  no  less  than  their  appraised  fair  mar- 

ket value  determined  at  the  time  and  place, 
and  in  the  manner  specified  by  the  classifi- 

cation order. 

When  an  applicant   for  a  small  tract  has   refused 
to  accept   the  land  on  the   terms  offered  by  the 
Government  and  has  thus  not   committed  himself 

to  any  purchase,   no  contractual  agreement  exists 
and  the  Government  may  choose   to  reappraise   the 
land  should  circumstances   Indicate  that   a  change 
in  value  has  occurred  since  it  made  its  offer 
to  sell. 

Where   the  current   fair  market  value  of   land  has 
been  determined  in  accordance  with  accepted 
appraisal  procedures,    the  appraisal  will  not 
be  disturbed  in  the  absence  of  positive,   sub- 

stantial evidence  that   it   is  in  error. 

Land  which  has  been  classified  as  suitable  for 
disposition  under  the  Small  Tract  Act  is  not 
open  to  location  under  the  mining  laws. 

The  Secretary  of  the  Interior  is  not  precluded 
from  classifying  land  as  chiefly  valuable  for 
small  tract  purposes  solely  because  it  is 
known  to  contain  minerals,  and,  where  such 
land  is  so  classified,  he  is. under  no  obligation 

to  issue  regulations  providing  for  mineral  lo- 
cation of  mineral  deposits  reserved  from  dis- 

position under  the  Small  Tract  Act. 

A  classification  of  public  land  as  suitable  for 
disposal  under  the  Small  Tract  Act  will  not  be 
disturbed  in  the  absence  of  substantial  posi- 

tive evidence  that  the  classification  is  erro- neous. 

Leo  J.   Kottas,   Earl  Lutzenhiser,  A-30554 
(Apr.    19,   1966)  73  I.D.  123 

Eugene  G.    Roguszka,    15   IBLA  1   (Feb.    28,   1974) 
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LANDS    SUBJECT   TO 

Where  a  Board  of  County  Commissioners  has 
objected  to  the  classification  of  public  lands 
for  disposal  under  the  Small  Tract  Act  which 
are  located  adjacent  to  an  interchange  for  an 
interstate  highway  because  such  a  disposition 
would  create  problems  for  the  County,  this 

Department  will  conform  to  its  long-standing 
policy  of  cooperating  with  local  governmental 
officials  and  wili  refuse  to  classify  the  lands 
under  that  act. 

Where  an  application  for  a  tract  of  land  would  be  re- 
jected either  under  the  Small  Tract  Act  or  for  a 

special  land  use  permit,  it  is  not  necessary  to  de- 
termine under  which  procedure  the  land  should  be 

disposed  of  when  it  is  decided  that  the  special  land 
use  permit  actually  filed  was  properly  rejected. 

Claude  W.   Bowlln.   1  IBLA  32   (Sept.   25,   1970) 

J.    Wayne  Gattshall  et 
(Jan.    17,    1967) 

A-30520 

The  classiiication,    or  recommendation  for  classi- 
fication,   of  land  as  suitable  for  disposition 

under  the  Small  Tract  Act  or  the  act  of  Oct.    23, 

1962,    does  not  preclude  a  subsequent  classi- 
fication of  the  land  as  suitable  for  lease  only 

when  that  classification  is  found  to  be  in  the 

public  interest. 

Jack  T.    and  Gladys  I.    Lofstrom,    A-30699 
(Mar.    23,    1967) 

Where  the  claimant  of  an  unpatented  mining 
claim,   using  the  claim  for  recreational 
purposes,  was  found  to  be  an  unqualified 
applicant  under  the  Mining  Claim  Occupancy 
Act  on  the  ground  that  he  could  not  meet   the 
residence  requirement.    It  was  proper  and 
correct   for  the  land  office  to  offer  him 

a  one-year  renewable  lease  for  a   .75-acre 
tract   containing  hla   improvments  where   It 
Is  determined   that    the  land  has  public 
Interest  value   for  recreation,   and  state 
and  county   agencies  have   requested   that 
It  be  retained  In  Federal  ownership  for 
recreation  purposes. 

Gene  D.   Kale,   6   IBLA  1    (May   8, 

1972) 

An  applicant  for  purchase  of  a  small  tract  of 
public  land  acquires  no  right  or  interest  in  the 
land  by  the  filing  of  his  application,    nor  can 
he  acquire  such  right  because  of  delay  in  the 
processing  of  his  application,  he  must,    there- 

fore,  accept  the  allowance  of  his  application 
for  a  tract  of  such  acreage  as  classification 
has  determined  to  be  proper  and  pay  a  pur- 

chase price  which  reflects  a  current  appraisal 
of  the  fair  market  value  of  the  land. 

Joseph  J.   Miller,   Irene  Theresa  Wagner, 
A-30681,  A-30686  (May  3,    1967) 

PREFERENCE  RIGHTS 

Where  a  Public  Land  Order  withdraws  public  lands 
and  reserves  them  for  selection  by  a  Native 

Village  Corporation,  subject  to  valid  existing 

rights,  the  holder  of  a  pre-existing  small  tract 
lease,  covering  a  portion  of  the  lands,  may  be 
granted  a  renewal  lease  pursuant  to  43  U.S.C. 
i   1621(1)  (Supp.  II,  1972)  and  43  CFR  Subpart 

2650. 

Emil  I.  Stadler,  15  IBLA  180  (Mar.  27,  1974) 

Public  lands  classified  as  disposable  under  the  Act 

may  be  reclassified  by  the  Secretary  for  retention 

by  the  Government. 

Estate  of  Lyle  K.  Gross.  1  IBLA  79 
(Oct.  23,  1970)        77  I.D.  174 

The  filing  of  a  request  for  reclassification  of 
land  under  the  Small  Tract  Act  gives  the  re- 

questing party  no  rights  in  the  subject  land, 
as  no  contractual  agreement  is  formed  as  a 
result  of  such  a  request. 

Eugene  G.  Roguszka,  15  IBLA  1  (Feb.  28,  1974) 

RENEWAL  OF  LEASE 

Where  the  holder  of  a  small  tract  lease  with  an  op- 
tion to  purchase  if  satisfactory  improvements 

are  constructed  upon  the  tract  has  constructed 

substantial  improvements  but  they  are  not  com- 
plete,  an  application  to  purchase  the  tract  is 

properly  rejected;  however,   where  there  is  jus- 
tification for  the  failure  to  meet  the  require- 

ments of  purchase  and  it  appears  that  nonrenewal 
of  the  lease  would  constitute  an  extreme  hard- 

ship upon  the  lessee,   a  renewal  may  be  granted to  afford  the  lessee  the  opportunity  of 
completing  the  requirements  for  purchase. 

Before  land  classified   for  lease  may  be  sold 
under   the  Small  Tract  Act,   it   is  necessary 
that   the  land  be  classified   for  sale 
in  compliance  with  the  provisions  of   43  CFR 
Part  2400. 

Harold  &  Irene  Kyllonen.   16  IBLA  86 
(June   26,    1974)  81  I.D.    364 

Eileen  C.    Ray,   A-30302  (Feb.    3,    1965) 

A  renewal  of  a  small  tract  lease  providing  for 
an  option  to  purchase  the  tract  must  reflect 
an  increase  in  the  fair  market  value  of  the 



981 

SMALL  TRACT  ACT— Continued 

RENEWAL  OF   LEASE 

SMALL  TRACT  ACT— Continued 

RENEWAL  OF  LEASE  — Continued 

tract  by  an  increase  in  the  price  at  which 
the  tract  can  be  purchased,   and  when  in  an 
appeal  challenging  the  I  reappraised  price  the 
reappraisal  is  sustained  and  it  appears  there 
have  been  delays  in  renewing  the  lease  and 
that  there  would  be  no  advantage  to  be  gained 
by  granting  a  renewal  now,  the  lessee  will  be 
permitted  to  purchase  the  tract  directly  at  such 
reappraised  value  without  the  necessity  of 
completing  improvements  on  the  tract  as 
originally  required  for  purchase  under  the 
lease. 

James  P.   Hart,   A-30261  (Apr.    22,    1965) 

Where  the  period  of  time  for  which  a  renewed 
small  tract  lease  would  be  granted  has 
already  passed  and  the  denial  of  any  relief 
would  result  in  extreme  hardship,   the  lessee 
will  be  permitted  to  purchase  the  tract  directly 
at  the  current  fair  market  value,   without  the 
necessity  of  completing  improvements  on  the 
tract  as  originally  required  for  purchase  under 
the  lease. 

Richard  J.  Krejsa,  Anchorage  060945  (formerly 
Juneau  011608)  (July  6,    1965) 

Where   the   Bureau  of   Land  Management   properly 
determines  that   land  which  had  been  embraced 
by  a   small   tract   lease   Is  well   located  and 
Ideally  suited   for  public  use  as  a  recreational 
area,    it  may   limit    the   lease   to  a  nonrenewable 
five-year   term. 

Harold  &   Irene  Kyllonen,   16  IBLA  86 
(June  26,    1974)  81  I.D.    364 

SALES 

Where  the  holder  of  a  small  tract  lease  with  an  op- 
tion to  purchase  if  satisfactory  improvements 

are  constructed  upon  the  tract  has  constructed 

substantial  improvements  but  they  are  not  com- 
plete,  an  application  to  purchase  the  tract  is 

properly  rejected;  however,   where  there  is  jus- 
tification for  the  failure  to  meet  the  require- 

ments of  purchase  and  it  appears  that  nonrenewal 
of  the  lease  would  constitute  an  extreme  hard- 

ship upon  the  lessee,   a  renewal  may  be  granted 
to  afford  the  lessee  the  opportunity  of 
completing  the  requirements  for  purchase. 

Eileen  C.    Ray,   A-30302  (Feb.    3,    1965) 

An   applicant   under    the   Small   Tract   Act    for 
renewal   of  a   preferential   right   lease 
acquires  no   right   or   interest   by   the 
filing  of   his   application   other   than    the 
right   to   have   his   application   considered 
and   the   renewal   may  be  upon   such   terms 
as   the   facts   at    that    time  warrant. 

Where    the   Land  Office   properly  determines 
that    land   is  best   used   as   a   recreational 
site   open   to  the   public,    it   may   limit   a 
renewal   of   a  preference- right   lease    to   a 
nonrenewable  five-year   term. 

Ralph   S.    Hoerning,    10   IBLA  203   (Apr.    2,    1973) 

A  renewal  of  a  small  tract  lease  providing  for  an 
option  to  purchase  the  tract  must  reflect  an 
increase  in  the  fair  market  value  of  the  tract 

by  an  increase  in  the  price  at  which  the  tract 
can  be  purchased,   and  when  in  an  appeal 

challenging  the  reappraised  price  the  re- 
appraisal is  sustained  and  it  appears  there 

have  been  delays  in  renewing  the  lease  and 
that  there  would  be  no  advantage  to  be  gained 
by  granting  a  renewal  now,  the  lessee  will  be 
permitted  to  purchase  the  tract  directly  at  such 
reappraised  value  without  the  necessity  of 
completing  improvements  on  the  tract  as 
originally  required  for  purchase  under  the lease. 

Where  a  Public  Land  Order  withdraws  public  lands 
and  reserves  them  for  selection  by  a  Native 
Village  Corporation,   subject   to  valid  existing 
rights,    the  holder  of  a  pre-existing  small  tract 
lease,    covering  a  portion  of  the  lands,   may  be 
granted  a  renewal   lease  pursuant  to  43  U.S.C. 
{  1621(1)    (Supp.    II,   1972)   and  43  CFR  Subpart 
2650. 

Emll   I.    Stadler,   15  IBLA  180   (Mar.    27,   1974) 

The  filing  of  an  application  to  lease  under 
the  Small  Tract  Act  does  not  vest  any 
legal  right  or   interest   In  the  applicant,   for 
It   is  within  the  discretion  of   the  Secre- 

tary whether  or  not   to  exercise  his  authority 
to  lease  the  land. 

James  P.   Hart,   A-30261  (Apr.    22,    1965) 

Where  the  period  of  time  for  which  a  renewed 
small  tract  lease  would  be  granted  has 
already  passed  and  the  denial  of  any  relief 
would  result  in  extreme  hardship,   the  lessee 
will  be  permitted  to  purchase  the  tract 
directly  at  the  current  fair  market  value, 
without  the  necessity  of  completing 
improvements  on  the  tract  as  originally 
required  for  purchase  under  the  lease. 

Richard  J.    Krejsa,   Anchorage  060945  (formerly 
Juneau  011608)  (July  6,    1965) 
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An  application  to  purchase  public  land  held 
under  small  tract  lease  with  an  option  to 
purchase  is  properly  rejected  when  the 
lessee  failed,   within  the  lease  term  and 

extension  thereof,  to  meet  the  improve- 
ment standards  upon  which  his  option  to 

purchase  depended;  however,   where  sub- 
sequent field  examination  shows  that  the 

improvements  as  they  now  exist  on  the 
tract  meet  the  minimum  requirements 

for  purchase,  the  Land  Office  Manager's 
decision  will  be  modified  and  the  appellant 
permitted  to  purchase  the  tract  at  the  present 
fair  market  value  of  the  unimproved  land. 

Claron  E.   Rupe,   Colorado  020571  (Aug.    9,   1965) 

Where  a  Public  Land  Order  withdraws  public  lands 
and  reserves  them  for  selection  by  a  Native 
Village  Corporation,  subject  to  valid  existing 
rights,  the  sale  of  such  lands  under  the  Small 
Tract  Act,  as  amended,  43  U.S.C.  §§  682a-e  (1970), 
is  foreclosed  unless  in  furtherance  of  a  valid 
right  existing  at   the  time  of  the  withdrawal. 

Emil   I.    Stadler,   15   IBLA  180   (Mar.    27,    1974) 

Before  land  classified  for  lease  may  be  sold 
under   the  Small  Tract  Act,    it   is  necessary 
that   the   land  be  classified   for  sale  in 
compliance  with   the  provisions  of   43   CFR 
Part   2400. 

Harold  &  Irene  Kyllonen, 
(June   26,    1974) 

16   IBLA  86 81  I.D.364 

A  public  auction  sale  is  properly  vacated  where, 
prior  to  the  issuance  of  a  cash  certificate,  it 
is  determined  that  the  land  involved  is  unsur- 
veyed  land  not  properly  subject  to  sale. 

Rasmus  P.   Nielsen,  Jim  H.   Snipes,  A-30478 
(July  21,    1966) 

SODIUM  LEASES  AND  PERMITS 

GENERALLY 

An  applicant  for  purchase  of  a  small  tract  of 
public  land  acquires  no  right  or  interest  in  the 
land  by  the  filing  of  his  application,   nor  can 
he  acquire  such  right  because  of  delay  in  the 

processing  of  his  application;  he  must,   there- 
fore,  accept  the  allowance  of  his  application 

for  a  tract  of  such  acreage  as  classification 

has  determined  to  be  proper  and  pay  a  pur- 
chase price  which  reflects  a  current  appraisal 

of  the  fair  market  value  of  the  land. 

An  applicant  for  purchase  of  a  small  tract  is  not 
entitled  to  a  reduction  of  the  purchase  price 
set  for  the  tract  because  a  portion  of  the  tract 
is  crossed  by  a  highway  right-of-way. 

Joseph  J.   Miller,   Irene  Theresa  Wagner, 
A-30681,  A-30686  (May  3,    1967) 

Where    a  small    tract    is    classified    for   direct 

sale    to   an   applicant,    the   applicant  has'  a 
'preference    right   to  purchase  the  tract   at 
the   fair  market   value   established  by 
appraisal.      If   the   applicant   disputes    the 
appraised  value,    the  burden  is    upon   the 
applicant    to  prove   by   substantial   and 
positive   evidence   that    the  appraisal    is 
erroneous  . 

Nick   Lamb r os,    10    IBLA   135    (Mar.    19,    1973) 

The  disposition  of  geothermal  steam  is  not  autho- 
rized under  the  Mineral  Leasing  Act,    and  appli- 

cations for  potassium  and  sodium  prospecting 
permits  are  properly  rejected  where  these 
minerals  are  believed  to  exist  in  brines  con- 

tained in  hot  spring  systems  beneath  the  surface 
of  the  earth  and  where  it  appears  that  explora- 

tion for  and  development  of  the  minerals  sought 
would  necessitate  the  tapping  of  geothermal 
steam  resources,    pending  the  enactment  of 
legislation  authorizing  the  disposition  of  such 
resources. 

Joseph  1  .    O'Neill,    Jr.,    A-30488  (Apr. 
19,    1966) 

The  determination  as  to  whether  or  not  a 
potassium  or  sodium  prospecting  permit 
should  be  issued  for  a  particular  tract  of 
land  is  committed  to  the  discretion  of  the 

Secretary  of  the  Interior,   and  the  Secretary 

may  properly  reject  an  application  for  such 
permit  upon  a  finding  that  issuance  of  the 
permit  would  not  be  in  the  public  interest 
during  a  period  in  which  policy  is  being 
formulated  for  the  utilization  of  geothermal 

steam,   the  release  of  which  would  necessarily 
be  involved  in  the  exploitation  of  the  potassium 
and  sodium  resources  present,    even  though 

the  land  may  otherwise  be   subject    to  opera- 
tion of  the  Mineral  Leasing  Act. 

Joseph  I.   O'Neill,   Jr.  , 
(Dec.    7,    1966) 

A-30488(Supp) 
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Applications  for  sodium  prospecting  permits 
covering  lands  included  in  the  proposed  Five 
Point  Oil  Shale  Program  announced  by  the 
Secretary  of  the  Interior  on  January  27,    1967, 
to  promote  economic  recovery  of  all  constitu- 

ent minerals  of  oil  shale,  will  be  rejected  under 
the  discretionary  authority  of  the  Secretary  of 
the  Interior  as  the  public  interest  will  not  be 
served  by  issuance  of  prospecting  permits  for 
sodium  minerals  contained  in  the  oil  shale  lands 
in  the  Piceance  Creek  Basin. 

Cameron  and  Jones,  Inc.   et  al.  ,  Colorado 
0118325,   etc.   (Apr.   4,    1968) 

Richard  H.    DeVoto  et  al.  ,   C-3160,   etc. 
(Apr.   4,    1968) 

where  that  agency  objects  to  the  issuance  of  a 
permit  and  it  appears  that  issuance  of  the  per- 

mit would  interfere  with  surface  uses  to 
which  the  land  has  been  dedicated. 

Gene  R.    Blaney,    A-30894  (June   11,    1968) 

Applications  for  sodium  prospecting  permits  cover- 
ing lands  in  the  Piceance  Creek  Basin  of  Color- 
ado will  be  rejected  under  the  discretionary  auth- 

ority of  the  Secretary  of  the  Interior  as  issuance 
of  prospecting  permits  for  sodium  minerals 
contained  in  the  oil  shale    lands  in  the  Piceance 
Creek  Basin  would  at  this  time  be  inconsistent 

with  the  proper  development  and  conservation 
of  oil  shale. 

Substances  of  sodium  enumerated  in  section  23  of 
the  Mineral  Leasing  Act,    whether  simple, 
double  or  complex  compounds  of  sodium,    are 
subject  to  disposition  only  under  the  provisions 
of  the  Mineral  Leasing  Act. 

Applicants  for  sodium  preference -right  leases 
will  be  afforded  an  opportunity  to  present  evi- 

dence at  a  hearing  in  accordance  with  the  pro- 
visions of  the  Administrative  Procedure  Act 

where  there  may  be  questions  of  fact  as  to  the 
extent  and  nature  of  the  occurrence  of  the 

minerals  in  the  deposits  and  as  to  the  feasibility 
of  the  development  of  the  deposits. 

Wolf  Joint  Venture  et  al.  ,  A-30978  (May  2,    1968) 
75  I.  D.  137 

Applicants  for  sodium  preference  right  leases  will 
be  afforded  an  opportunity  to  present  evidence 
at  a  hearing  in  accordance  with  the  provisions 
of  the  Administrative  Procedure  Act  where  there 
may  be  questions  of  fact  as  to  the  extent  and 
nature  of  the  occurrence  of  the  minerals  in  the 

deposits  and  as  to  the  feasibility  of  the  develop- 
ment of  the  deposits. 

Kaiser  Aluminum  and  Chemical  Corporation  et  al 
A-30982  (May  3.    1968) 

While  lands  in  national  forests  are  subject  to  the 
provisions  of  the  Mineral  Leasing  Act,    the 
issuance  of  leases  and  permits  for  sodium  is 
discretionary  with  the  Secretary  of  the  Interior, 
and  a  sodium  prospecting  permit  application 
for  lands  under  the  administrative  jurisdiction 
of  the  Forest  Service  is  properly  rejected 

The  Oil  Shale  Corporation,    et  al.  ,   Colorado  7701, 
etc.     (Jan.    16,    1969) 

Sodium  zeolites  are  sodium  aluminum  silicate  com- 
pounds and  as  euch  are  substances  of  sodium 

enumerated  in  section  23  of  the  Mineral  Leasing 
Act. 

Substances  of  sodium  enumerated  in  section  23  of  the 

Mineral  Leasing  Act,    whether  simple,    double,    or 
complex  compounds  of  sodium,    are  subject  to 

disposition  only  under  the  provisions  of  the  Mineral 
Leasing  Act,    and,    consequently,    are  not  subject 
to  location  and  acquisition  under  the  mining  laws. 

Disposition  of  Sodium  Zeolites  Under  the  Mineral 
Leasing  Act  of  1920.    M-36823  (May  7,    1971) 

Issuance  of  sodium  preference  right  leases  to 
applicants  who  have  satisfactorily  shown  that 
they  have  discovered  valuable  deposits  of 
sodium  within  the  lands  covered  by  their 

applications  and  that  those  lands  are  chiefly 
valuable  for  those  deposits  held  legally  proper. 

Wolf  Joint  Venture  et  al.  ,    A-30978  (Supp. ) 
(June  30,    1971) 

The  filing  of  an  application  for  a   lease  or 
prospecting  permit  under   the  Mineral  Leas- 

ing Act  creates  no  vested  rights   in  an 
applicant,   only  a  priority  of   filing. 
After  notice  from  the  Bureau  of   Land  Man- 

agement,  an  applicant  must  comply  with 
regulations  promulgated  after   the  applica- 

tion was   filed   in  order   to  maintain  the 
priority  of  filing  and   to  receive  the   lease 
or  permit.      It   is  not  improper  for   the 
Bureau   to  require  such  compliance  of  a 
sodium  prospecting  permit  applicant  before 
further  processing   the  application  on  its merits . 

David  M.    Miller.    15    IBLA  270    (Apr.    26,    1974) 
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A  protest  against  a  waiver  of  the  late  filing  of  a 
sodium  preference  right  lease  application  is 
properly  dismissed  where  the  protestant  has  not 
persuasively  demonstrated  that  the  waiver  under 

the  provisions  of  43  CFR  1821.  2-2(g)  would  be 
in  violation  of  any  express  exception  therein. 

1  IBLA  273 

78  I.  D.49 

William  R.  White  et  al. 

(Feb.    19.   1971) 

PERMITS 

Failure  by  an  applicant  to  respond  to  a 

Bureau  of  Land  Management  State  Office  let- 
ter inquiring  only  whether  the  applicant  is 

still  interested  in  receiving  a  prospecting 

permit  is  not  on  adequate  ground  for  rejec- 

tion of  the  applicants'  prospecting  permit 
application. 

Phyllis  Colman  and  William  J.  Colman, 
8  IBLA  444  (Dec.  27,  1972) 

SOIL  AND  MOISTURE  CONSERVATION 

The  question  whether  the  Department  of  the  Interior 

may  perform  soil  and  moisture  conservation  op- 
erations pursuant  to  the  Soil  Conservation  and 

Domestic  Allotment  Act  of  1935  (49  Stat.    163,  as 

amended;  16  U.S.  C.   sees.   590a-590e,   590f,   590g, 
590h,   590i,    590j-590q  (1958)),   on  a  particular 
tract  of  land  is  answered  by  determining  whether 
the  Department  has  administrative  jurisdiction 
over  the  tract.     If  the  tract  is  under  the 

Department's  administrative  jurisdiction,  the 
Department  may  perform  such  soil  and  moisture 
operations  on  the  tract,   even  though  the  benefits 
of  such  operations  accrue  in  whole  or  in  part  to 

other  lands  not  under  the  jurisdiction  of  the  De- 
partment.    Accordingly,  the  Department  may 

conduct  soil  and  moisture  conservation  opera- 
tions on  lands  under  its  jurisdiction  where  the 

primary  benefits  from  such  operations  accrue 
to  lands  in  private  ownership  or  to  federally 

owned  improvements  which  are  under  the  juris- 
diction oi  other  Federal  agencies.     In  addition, 

the  Department  of  the  Interior  may  perform 
soil  and  moisture  conservation  operations  on 

lands  not  under  the  jurisdiction  of  the  Depart- 
ment, provided  that  the  operations  have  as  their 

primary  purpose  the  protection  and  benefit  of 
lands  which  are  under  the  jurisdiction  of  the 

Department. 

Soil  and  Moisture  Conservation  Program,  M-36677 
(Feb.    23.    1965)  72  I.  D.    92 

PREFERENCE  RIGHT  LEASES 

Issuance  of  sodium  preference  right  leases  to 
applicants  who  have  satisfactorily  shown  that  they 
have  discovered  valuable  deposits  of  sodium 
within  the  lands  covered  by  their  applications  and 

that  those  lands  are  chiefly  valuable  for  those  de  - 
posits  held  legally  proper. 

Wolf  Joint  Venture  et  al.  ,   A-30978  (Supp. ) 
(June  30,    1971) 

RENTALS 

Where  a  sodium  lessee  files  a  relinquishment  of  t
he 

lease  after  accrual  but  before  payment  of  the 

rental  for  that  calendar  year,   the  Secretary  is 

empowered  to  determine  whether  the  lessee  de-
 

monstrated reasonable  diligence  so  as  to  obtain 

the  benefit  of  proration  of  rent  on  a  monthly 

basis  pursuant  to  the  Act  of  November  28.    1943; 

but  the  act  does  not  confer  authority  to  relieve 

ine  lessee  of  liability  for  rental  accrued  for 

those  months  prior  to  the  filing  of  the  re- 
linquishment. 

Southwest  Salt  Company.    2  IBLA  81  (Mar.   24, 

797T)    78  I.  D.  82 

SOLDIERS'    ADDITIONAL  HOMESTEADS 

GENERALLY 

A  private  contest  against  a  trade  and  manufactur- 
ing site  claim  cannot  be  instituted  by  a  person 

seeking  a  preference  right  of  entry  pursuant  to 
the  acts  of  May  14,  1880,  or  Mar.  3,  1891, 
since  those  acts  relate  only  to  contests  against 
homestead  and  desert  land  entries. 

A  private  contest  against  a  trade  and  manufactur- 

ing site  claim  cannot  be  instituted  by  a  soldiers' additional  homestead  applicant  not  claiming 

present  title  to  or  an  interest  in  the  land 
involved;  however,  the  defective  contest  may 

be  considered  to  be  a  protest  and  adjudicated accordingly. 

Peter  Pan  Seafoods,  Inc. 
A-30280  (June  7,   1965) 

William  Shimmel, 
72  I.  D.    242 

An  application  for  cash  payment  under  a  soldiers' additional  homestead  claim  will  not  be  rejected 

for  failure  to  show  that  the  soldier  and  the  home- 

stead entryman  upon  whose  military  service  and 



985 

SOLDIERS'  ADDITIONAL  HOMESTEADS 
— Continued 

GENERALLY  —Continued 

entry  the  claim  is  based  were  the  same  person 

where  there  is  substantial,   although  not  neces- 
sarily conclusive,   evidence  that  they  were  the 

same  and  the  record  reveals  no  substantial 
reason  for  believing  that  they  were  different 
persons. 

SOLDIERS'  ADDITIONAL  HOMESTEADS 
— Continued 

CLASSIFICATION  — Continued 

factors  to  be  considered  and  reject  applica- 
tions for  lands  whose  per  acre  value  is  in 

excess  of  the  maximum  limitation. 

Zella  Hamlin,  A-30689  (Nov.   30.    1967) 

74  I.    D.  400 

George  A.   Evans,   A-30987  (Oct.    16,    1! 

The  grant   under   the  soldiers'    additional  hone- 
stead  provision  of   43  U.S.C.    i   274   (1964)    to 
soldiers  who,    under    the   homestead    laws, 

"entered"  a  quantity   of   land   less    than   160 
acres   does   not   operate    to  create   any   rights 
under   that   section  where   the  soldier,    under 
the   basic  homestead    laws,   had  made   a  home- 

stead  entry    for   160   acres,    even    though   such 
entry  was   subsequently    canceled,    and   also  made 
a   later   entry    for   40   acres    at    a    time  when   no 
law  authorized    the   making  of  a   "second"  home- 

stead entry. 

The  Department  will  not  return  papers  filed  in 
support  of  a  claim  of  a  soldiers'  additional 
homestead  right  where  the  claljn  is  found  to 
be  Invalid  and  the  release  of  such  documents 
might   result   In   Injury   to  Innocent   persons. 

E.    L.    Cord.    3   IBLA   11      (July   7,    1971) 

A  soldier's   additional  homestead   application 
will  be   rejected  when  the   applicant  cannot 
establish   the   Identity  of   the   serviceman 
and   the  original  entryman  as   the   same 
person. 

George  Rodda,   Jr.,    7  IBLA  79    (Aug.    16,    1972) 

A  soldiers'  additional  homestead  applicaUon  Is 

properly  rejected  where  the  land  applied  for 
is  classified  as  suitable  only  for  other  types 

of  scrip  application  because  the  land  has  a 
higher  value  than  the  maximum  value  fixed  by 
the  Secretary  of  the  Interior  for  land  suitable 

fdr,4isposition  in  satisfaction  of  soldiers'  ad- ditional homestead  rights. 

Daniel  F.   Norton,  A-30937  (July  3.   1969) 

LANDS  SUBJECT  TO 

When  notice  of  location  of  a  trade  and  manufactur- 
ing site  claim  has  been  filed  and  subsequent 

thereto  a  soldiers'  additional  homestead 
application  is  filed  for  the  land,   and  the  trade 
site  applicant  admits  that  he  has  made  no 
improvements  on  the  land  or  done  anything 
else  in  furtherance  of  establishing  a  trade 
and  manufacturing  site  beyond  filing  a  notice 
of  location,   no  right  to  the  land  has  been 
acquired  by  the  trade  and  manufacturing  site 
applicant,   and  the  land  is  properly  subject  to 

the  filing  of  the  soldiers'  additional  homestead 

application. 

Peter  Pan  Seafoods,  Inc.   v.   William  Shimmel, 

A-30280  (June  7,    1965)  72  I.  D.   242 

An  application   for   cash   payment   under   a  soldier's 
additional   homestead   right   is   properly   rejected 
where    the   applicant    falls  to  establish  that 
the   soldier   and   the   homestead  entryman,    upon 
whose  military   service   and  entry   the   claim  is 
based,    were   the   same   person. 

Tlbor  W.    Fejer   and   Robert   B.   McClurkln,    11   IBLA   166 
(June   15,    1973) 

CLASSIFICATION 

In  determining  what  land  is  to  be  classified  under 
section  7  of  the  Taylor  Grazing  Act  and  the 
act  of  August  31,    1964,  as  suitable  for  the 

satisfaction  of  scrip,  including  soldiers'  ad- 
ditional homestead  rights,   the  Secretary  may 

fix  a  maximum  value  per  acre  as  one  of  the 

SOLICITOR,  DEPARTMENT  OF  THE  INTERIOR 

Where  a  State  applies  for  land  under  the  provisions 
of  the  Swamp  Land  Act,   and  after  hearing  the 
examiner  holds  that  certain  lands  are  subject 

to  grant  under  the  act,  and  where,  after  the  de- 
cision of  the  hearing  examiner  is  appealed  by 

the  Regional  Solicitor  on  behalf  of  the  State  Di- 
rector,  Bureau  of  Land  Management,  the  Bu- 

reau of  Indian  Affairs  files  a  petiton  to  intervene 
for  itself  and  on  behalf  of  an  Indian  Tribe,  the 
petition  will  be  denied,   since  all  bureaus  and 
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SOLICITOR,  DEPARTMENT  OF  THE  INTERIOR 
— Continued 

agencies  of  the  Department  are  represented  in 
adjudicative  proceeding  within  the  Department 

by  the  Office  of  the  Solicitor  and  are  not  per- 
mitted to  independently  participate. 

In  the  Matter  of  Land  Classification  State  of  Cali- 
fornia. Applicant,  A-31022  (Aug.    14,    1968) 

STATE  COURTS— Continued 

the  enactment,   on  March  2,    1970,   of  an  amend- 
ment,   ch.  40  (H.   B.  No.   1609),  JJL 970/  Okla. 
laws  43,  to  Okla.  Stat,   tit.   12,  Section  1501 
(1961). 

Effect  of  Recant  Amendment  to  Oklahoma  Partition 
Statutes  on  Lands  in  Which  Undivided  Interests  are 
Owned  By  Indians  in  Trust  or  Restricted  Status, 
Pursuant  to  Federal  Statutes,    M-36806  (June  3, 1970) 

SPECIAL  USE  PERMITS 

The  Secretary  of  the  Interior  has  full  power  to 
grant  revocable  permits  for  the  use  of  Government 
land. 

Havasu  Landing,  Inc..  14  IBLA  343  (Feb.  11,  1974) 

The  holders  of  special  use  permits  and  easements 

granting  rights-of-way  across  mining  claims 
have  a  sufficient  adverse  interest  under  43  CFR 

4.450-1  to  initiate  a  private  contest  against 
mining  claimants  challenging  the  validity  of 
the  claims. 

State  of  California,  et  al.  v.  Dorla  Mining  and 
Engineering  Corporation,  et  al.,  United  States, 
Intervenor .  17  IBLA  380  (Oct.  31,  1974) 

STATE   EXCHANGES 

GENERALLY 

To  establish  the  mineral  character  of  lands 

sought  by  a  State,    either  in  exchange  for  other 
lands  or  as  indemnity  for  lost  school  lands, 
it  must  be  shown  that  known  conditions  are 

such  as  reasonably  to  engender  the  belief  that 
the  lands  contain  mineral  of  such  quality  and 
in  such  quantity  as  to  render  its  extraction 
profitable  and  justify  expenditures  to  that  end. 

State  of  California  v.   E.  O.   Rodeffer,  A-30611 
(June  28,   1968)  75  I.  D.    176 

EFFECT  OF  APPLICATIONS 

STATE   COURTS 

Where  a  federal  statute  refers  to  "county  courts" 
in  regard  to  Oklahoma  state  jurisdiction  over 
designated  Indian  matters,   and  the  State  later 
changes  its  judicial  system  by  abolishing  county 
courts  and  vesting  their  former  jurisdiction  in 
district  courts  of  the  State,    the  federal  statute 

will  be- construed  as  continuing  state  jurisdic- 
tion in  its  district  courts  over  the  Indian  matters 

concerned. 

A  regulation,  43  CFR  2013.2-4(1970),  now  sub- 
stantially embodied  in  43  CFR  2091.2-3 

(1972),  which  provides  that  the  filing  of  a 
valid  application  for  state  exchange  segre- 

gates the  selected  lands  from  the  filing  of 
applications,  the  allowance  of  which  is  dis- 

cretionary, is  effective  to  preclude  the 
acceptance  of  such  applications. 

Tom  B.  Boston,   6  IBLA  269   (June  29,    1972) 

State  Court  Jurisdiction  Over  Certain  Indian 

Matters,   M-36775  (May  13,    1969) 

STATE  GRANTS 

State  statutes  relating  to  partition  of  real  property 
are  not  applicable  to  lands  in  which  interests  are 
owned  by  Indians  subject  to  restraints  on  aliena- 

tion imposed  by  federal  statutes  unless  such  fed- 
eral statutes  authorize  application  of  such  state 

statutes  to  such  lands.     Therefore,  the  laws  relat- 
ing to  such  lands  in  Oklahoma  were  not  altered  by 

A  selection  filed  by  the  State  of  Alaska  for  lands 
granted  to  it  by  the  Statehood  Act  which  is 
accepted  by  the  land  office  and  posted  on  the 
public  land  records  segregates  the  land  from 
all  appropriations  based  on  settlement  and 
location  so  long  as  it  remains  of  record, 
despite  the  fact  that  the  selected  land  was  in  a 
withdrawal  at  the  time  the  State  filed  its 
■election. 
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While  in  general  an  application  or  selection  filed 
by  a  State  for  land  while  it  is  withdrawn  is    in- 

valid and  does  not  become  valid  upon  revocation 
of  the  withdrawal,    the  rule  against  premature 
filing  was  adopted  for  administrative  con- 

venience and  to  insure  equality  of  opportunity 
to  file  and  where  these  considerations  are  not 

pertinent,   amendments  to  a  premature  applica- 
tion filed  by  the  State  during  a  statutory 

preference-right  period  and  thereafter  may  be 
accepted  as  reaffirmations  of  the  original  filing 
and  treated  as  though  the  State  had  refiled  its 
original  application  at  the  time  of  the  amend- 
ments. 

State  of  Alaska,  Andrew  J.    Kalerak,    Jr., 
A-30518  (Jan  20,    1966) 73  I.    D.    1 

A  selection  made  in  behalf  of  the  State  of 
Louisiana  under  the  Internal  Improvement 
Act  of  September  4,   1841,   prior  to  the  Swamp 
Land  Act  of  March  2,    1849,  but  approved 
thereafter,   is  considered  as  appropriating  the 
land  and  precluding  the  grant  of  swamplands 

to  the  State  under  the  1849  act,  and  a  sub- 

sequent relinquishment  of  the  State's  claim 
under  the  1841  act  many  years  later  cannot 
effectuate  the  grant  under  the  Act  of  1849  or 
the  general  Swamp  Land  Act  of  September  28, 
1850,  since  they  are  grants  in  praesenti 
operating  upon  facts  as  of  their  dates  of  the 
enactment,  and  do  not  apply  to  facts  which  have 
changed  after  their  enactment. 

Where  the  Bureau  of  Land  Management  has  re- 
quired a  State,  which  filed  a  swampland  selec- 

tion, to  contest  a  Federal  oil  and  gas  lease  by 
establishing  evidence  at  a  hearing  as  to  the 
character  of  the  land  at  the  date  of  the  Swamp 
Land  Act,  the  Department  is  not  limited  in  its 

consideration  of  the  State's  application  to  the 
sole  question  of  the  character  of  the  land  at 
the  date  of  the  Swamp  Land  Act,  but  may  also 
resolve  any  legal  issues  which  will  determine 
whether  title  should  be  approved  in  the  State. 

Land  grants  are  construed  in  favor  of  the  United 
States  and  therefore  any  doubts  as  to  the 
inapplicability  of  a  State  grant  to  lands  leased 
for  oil  and  gas  purposes  by  the  United  States 
as  Federal  lands,  which  would  necessitate  the 
cancellation  of  the  lease,   should  be  resolved 
in  favor  of  the  United  States. 

STATE  GRANTS— Continued 

if  any,  he  (and  his  delegates)  may  determine 
questions  of  law  as  well  as  fact,  including  a 
determination  as  to  whether  title  passed  under 
the  school  land  grant. 

Title  to  school  sections  granted  to  the  State  of 
Utah  by  section  6  of  the  Utah  Enabling  Act, 
28  Stat.  109,  vests  in  the  State  on  the  date 

of  Statehood  (January  4,  1896),  or  upon  com- 
pletion and  acceptance  of  the  survey  of  the 

sections  if  the  lands  were  not  then  surveyed. 

To  determine  whether  any  Indian  occupancy  by  Navajos 
outside  their  recognized  reservation  boundaries 
was  recognized  by  the  Utah  Enabling  Act  of  1894 
so  as  to  prevent  the  operation  of  the  grant  of 
lands  for  school  purposes  to  the  State,  the 

intent  of  Congress  must  be  ascertained  by  reading 

the  provisions  of  the  grant  and  the  disclaimer 
of  lands  "owned  or  held  by  any  Indian  or  Indian 

tribes"  together,  by  considering  the  usual 
meaning  of  the  words,  by  determining  the  overall 
purpose  of  the  Act ,  and  by  considering  the 

provisions  in  accordance  with  the  historical 

milieu  and  public  policy  of  that  time,  as  well 
as  any  court  interpretations  of  other  statutes. 

Where  Indian  aboriginal  rights  are  terminated  by 
abandonment  or  relinquishment  by  a  treaty  with 
the  United  States,  a  state  may  take  a  grant  of 

lands  unencumbered  by  any  occupancy  claims  in 

the  Indians,  and  where  the  state's  title  has 
vested,  subsequent  action  by  Congress  setting 

the  lands  apart  as  a  reservation  for  the  Indians 

cannot  affect  the  state's  title.   However,  if 
a  reservation  has  been  created  prior  to  the 

grant,  the  state's  title  cannot  vest  until  the 
reservation  is  extinguished. 

Navajo  Tribe  of  Indians  v.  State  of  Utah.  12  1BLA  1 
(June  29,  1973)  80  I.D.  441 

STATE  LANDS 

The  Secretary  has  the  authority  to  withdraw  the 
reserved  minerals  in  lands  conveyed  to  the 
State  where  the  lands  are  used  by  the  State 
or  one  of  its  subdivisions  for  a  park. 

Authority  to  Make  a  Permanent  Withdrawal, 
M-36692  (July  21,    1966) 

State  of  Louisiana  v.   State  Exploration  Company, 
et  al,  A-30505     (May  12,    1966)       73  I.D.  148 and,  the  title  to  which  is  not  in  the  United 

States,  is  not  subject  to  leasing  under  the 
terms   of   the  Mineral   Leasing  Act. 

Where  the   Secretary  of   the   Interior   is   required   by 
the  Act   of  June   21,   1934,   upon  application  by  a 
state,    to   issue   a  patent   to   the  state  for   school 
lands  and  to  show  the  date  title  vested  and   the 
extent   to  which   the   lands  are   subject   to  prior 
conditions,   limitations,   easements,   or  rights, 

R.    E.    Puckett,    14    IBLA  128    (Dec.    28,    1973) 
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STATE  LAWS 

Civil  and  criminal  jurisdiction  over  the  persons 

and  private  (non-trust)  property  of  Indians 
within  Indian  country  granted  to  states  or 
assumed  by  states  under  Public  Law  280  (Act 
of  August  15,    1953,   67  Stat.    589,   as  amended, 
18  U.  S.  C.    sec.    1162  and  28  U.S.  C.    sec.    1360) 
does  not  include  authority  to  enforce  state  laws 
directly  or  indirectly  against  property  held  in 
trust  by  the  United  States  for  the  benefit  of 
Indians. 

The  act  of  February  15,    1929,   45  Stat.    1185,   as 
amended,   25  U.  S.  C.   sec.    231,  providing  for 
the  entry  of  agents  and  employees  of  a  state 

upon  Indian  tribal  lands,   reservations,   or  al- 
lotments for  the  purpose  of  enforcing  state 

sanitation  and  quarantine  regulations,   is  not 

self- executing  and  in  the  absence  of  implement- 
ing regulations  cannot  serve    as  a  source  of 

authority  to  enforce  state  health  and  sanitation 
laws. 

Applicability  of  Health  and  Sanitation  Laws  of  the 
State  of  California  on  Indian  Reservations, 

M-36768   (Feb.    7,    1969) 

Where  a  federal  statute  refers  to  "county  courts" 
in  regard  to  Oklahoma  state  jurisdiction  over 
designated  Indian  matters,   and  the  State  later 
changes  its  judicial  system  by  abolishing  county 
courts  and  vesting  their  former  jurisdiction  in 
district  courts  of  the  State,    the  federal  statute 

will  be  construed  as  continuing  state  jurisdic- 
tion in  its  district  courts  over  the  Indian 

matters  concerned. 

State  Court  Jurisdiction  Over  Certain  Indian 

Matters,    M-36775  (May  13.    1969) 

State  statutes  relating  to  partition  of  real  property 
are  not  applicable  to  lands  in  which  interest  are 
owned  by  Indians  subject  to  restraints  of  aliena- 

tion imposed  by  federal  statutes  unless  such  fed- 
eral statutes  authorize  application  of  such  state 

statutes  to  such  lands.     Therefore,  the  laws  relat- 
ing to  such  lands  in  Oklahoma  were  not  altered  by 

the  enactment,   on  March  2,    1970,   of  an  amend- 
ment,  ch.  40  (H.   B.  No.    1  609),  £1970/  Okla. 

laws  43,  to  Okla.  Stat,  tit.    12,  Section  1501 
(1961). 

Effect  of  Recent  Amendment  to  Oklahoma  Partition 
Statutes  on  Lands  in  Which  Undivided  Interests  are 
Owned  By  Indians  in  Trust  or  Restricted  Status, 
Pursuant  to  Federal  Statutes,  M-36806  (June  3, 
1970) 

Under  the  Act  of  August  8,    1968,    82  Stat.    663, 

which  allows  resale  to  "former  owners,"    both 
Indian  and  non-Indian,    of  lands  located  on  the 
Pine  Ridge  Indian  Reservation  that  were  taken 
by  the  United  States  in  1942  for  use  as  an  aerial 

STATE  LAWS— Continued 

gunnery  range  but  have  now  been  declared  ex. 
cess  to  the  needs  of  the  Department  of  the  Air 
Force,   it  was  contemplated  that  only  natural 
persons  would  qualify  under  the  act's  definition 
of  "former  owners. !'    A  county  of  South  Dakota 
is  not    a  "former  owner"  within  the  meaning  of that  act.  In  addition.  South  Dakota's  own  stat- 

utes contain  no  authorization  for  boards  of 
county  commissioners  to  purchase  land,    except 
to  condemn  private  property  for  public  purposes 

Application  of  Shannon  County,   South  Dakota.   To 
Purchase  Lands  Within  The  Pine  Ridge  AerTaT"   
Gunnery  Range,    Pursuant  to  the  Act  of  August  a   
1968.    82  Stat.    663,    M-36817(Jan.    12.    IQ7I1   R 

The  modification  of  the  Federal  Indian  liquor  laws 
permitting  the  introduction,  possession  and 
sale  of  intoxicating  beverages  on  the  reservation 
with  tribal  consent  (Act  of  August  15,    1953, 
67  Stat.   586,    18  U.  S.  C.   section  1161  (1964)) 
does  not  make  Montana  liquor  laws  applicable 
to  the  Chippewa  Cree  Tribe  or  tribal  members 

on  the  Rocky  Boy's  Reservation.     Rather,  this 
act  requires  the  state  liquor  laws  to  be  used  as 
the  standard  of  measurement  to  define  lawful 
arid  unlawful  activity  on  the  reservation.   Actions 
not  in  conformity  with  the  provisions  of  applica- 

ble state  law  would  subject  a  tribal  member  to 
prosecution  only  in  the  Federal  courts,   not  in 

state  courts.   Non-Indians  would  be  subject  to 
prosecution  in  the  Federal  and  state  courts, 
assuming  a  double  jeopardy  question  is  not  pre- seated. 

A  subordinate  tribal  entity  or  tribal  member  li- 
censed by  the  Chippewa  Cree  Tribe  to  operate 

a  liquor  establishment  on  the  Rocky  Boy's  Res- 
ervation does  not  have  to  obtain  a  state  liquor  li- cense. 

Applicability  of  the  Liquor  Laws  of  the  State  of 

Montana  on  the  Rocky  Boy's  Reservation,    M-36815 
(Feb.   3,    1971)  78  I.  D.  39 

Utah  game  laws  apply  to  non-Indians  who  hunt,  even 
with  the  tribe's  permission,    on  the  Uintah  and 
Ouray  Indian  Reservation.     Thus,   non-Indians 
cannot  hunt  on  the  reservation  without  procuring 

a  state  license,   even  though  they  may  be  licen«ei 
by  the  tribe  to  do  so. 

Criminal  Jurisdiction  of  Utah  Over  Non-Indians 
on  the  Uintah  and  Ouray  Reservation  in  Vio 

Hunting 

lation  of  State  Law,   M-36813(Mar.   29,    1971) 

78  I.  D.  101 
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STATE  LAWS— Continued STATE  SELECTIONS— Continued 

The  financial  responsibility  law  of  the  State  of  Wash- 
ington applies  to  Indians  involved  in  an  automobile 

accident  on  a  private  road  within  the  Yakima 
Indian  Reservation.     The  state,    in  requiring  the 
Indians  to  post  bond  under  the  authority  of  this  law, 
is  not  assuming  any  jurisdiction  over  Indians  on 
reservation  lands  greater  than  that  permitted 
under  RCW  37.  12.010  or  under  Public  Law  280 

(Act  of  August  15,    1953,   67  Stat.    588,   as  amended, 
18  U.S.  C.   sec.    1162  and  28  U.S.  C.    sec.    1360 
(1964)). 

Where  land  covered  by  a  prematurely  filed  State 
selection  is  described  in  notices  of  publication 
published  after  the  land  has  become  available 
for  selection,  the  notices  will  be  considered  as 

reassertions  of  the  State's  selection  and  will 
segregate  the  land  they  describe  from  all  ap- 

propriation by  application  or  settlement  so 
that  an  application  for  homestead  entry  filed 
thereafter  is  properly  rejected. 

John  Gonzales,  A-30604  (Sept.    26,    1968) 

Applicability  of  the  Financial  Responsibility  Law  of 
Washington  to  Indians  on  the  Yakima  Reservation, 
M-36829  (July  20,    1971) 

Title  to  accretion  to  federal   land  riparian  to 
the  navigable  waters  of  a  State   is  governed 
by  federal   law;    title   to  accretion   to   land 
patented  by   the  federal  government  riparian 
to  the  navigable  waters  of   a  State  is  gov- 

erned by  state   law. 

Forest  Oil  Corporation,   15   IBLA  33   (Feb.    28,   1974) 

Where  a  prematurely  filed  State  selection  is  a- 
mended  after  the  land  has  become  available  for 

selection  and  during  a  preference  period  grant- 
ed the  State,  the  amendment  will  be  considered 

a  reassertion  of  interest  in  the  lands  originally 

applied  for  and  will  be  considered  as  a  refiling 
of  the  original  application  and  will  segregate  the 
land  it  describes  from  all  appropriation  by  ap- 

plication or  settlement;  thus  an  application  for 
homestead  entry  filed  thereafter  is  properly 

rejected. 

Dell  M.    Husted.   A-30932  (Dec.    5,   1968) 

STATE  SELECTIONS 

(See  also  School  Lands, 
Swamplands) 

A  protest  made  by  a  public  sale  applicant  against 
the  classification  of  the  applied  for  land  for 
indemnity  school-land  selection  will  be  dis- 

missed,   even  though  the  public  sale  application 
was  filed  first,    where  it  is  determined  that 

the  land  is  more  suitable  for  indemnity  selec- 
tion,   pursuant  to  a  petition-application  sub- 

sequently filed  by  the  State  of  California, 
because  disposal  of  the  land  to  the  State  would 
assure  the  achievement  of  the  maximum  uses 
of  the  land  consistent  with  State  and  Federal 

programs  for  land  management. 

.nere  a  protest  is  filed  against  the  inclusion  of  a 
tract  of  land  in  an  application  for  State  selec- 

tion filed  by  the  State  of  Alaska  on  grounds 
that  the  protestant  has  aboriginal  or  possesso- 

ry rights  to  the  land,   and  where,  prior  to 
final  disposition  of  the  protest,  the  Depart- 

ment withdraws  all  unreserved  public  lands  in 
Alaska  from  selection,   settlement,   location 

and  entry  under  the  public  lands  laws  and  sus- 
pends action  on  pending  State  selection  appli- 

cations for  the  purpose  of  permitting  resolu- 
tion of  conflicts  between  native  claims  and 

State  selections,   action  on  the  protest  will  be 

suspended  until  such  time  as  the  State's  appli- cation is  considered  on  its  merits. 

Theodore  A.    Velanis,    A-30953  (Mar.    7,    1969) 

Julian  Lindsay,   State  of  California,   Sacramento 
063368,    079131  (Aug.   4,    1966) 

To  establish  the  mineral  character  of  lands  sought 
by  a  State,   either  in  exchange  for  other  lands 
or  as  indemnity  for  lost  school  lands,   it  must 
be  shown  that  known  conditions  are  such  as 
reasonably  to  engender  the  belief  that  the  lands 
contain  mineral  of  such  quality  and  in  such 
quantity  as  to  render  its    extraction  profitable 
and  justify  expenditures  to  that  end. 

State  of  California  v.   E.   O.    Rodeffer,  A-30611 

Where   a  State  has   received    title   to  a  school 
Indemnity  selection,    the  base   land   for  which 
the   indemnity   Is    taken  remains    in   federal 
ownership  and   where,    after   the  State  has 
received   such   indemnity   land,    it    issues   an 
Instrument  of   conveyance  for    the   base   land 
to  private   party  A,   who   conveys    it    to  B, 
who  conveys   it    to   the   United   States   as   base 
for  a   forest   lieu  selection,   which   is   satis- 

fied and   thereafter    the  United   States    issues 
an  indemnity  clear   list    to   the  State  for   the 

school   land    in   place    to  validate   the   State's 
purported   conveyance    to  A,    the   title   to   the 
school   land   in   place    inures    to   the   United 
States  under   the  doctrine  of   after-acquired 
title. 

(June  28,  15 75  I.  D.  176 
Roger  L.  Morehart.  4  IBLA  1  (Oct.  26,  1971) 

78  I.D.  307 
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STATE  SELECTIONS— Continued 

A  homestead  application  mist  be  rejected 
when  filed  at  a  time  when  the  Master  Title 
Plat  in  the  local  Bureau  of  Land  Management 
office  ahows  prima  facie  that  the  landa  are 
embraced  in  a  atate  selection  application 
and  the  aerial  reglater  sheet,  referred  to 

on  the  plat,  shows  that  tentative  approval 
has  been  given  to  the  state  selection  for 
those  landa. 

State  of  Alaska,  Kenneth  D.  Makepeace, 

'6  IBLA  58  (May  22,  1972)    79  I.D.  391 

Where  a  public  land  order  creates  a  temporary  prefer- 
ence in  the  State  of  Alaska  to  select  any  vacant, 

unreserved  and  unappropriated  public  land  in  the 

state,  and  where  the  State  timely  selects  a  partic- 
ular tract  of  land,  that  land  is  segregated  from 

appropriations  based  upon  application  or  settlement 
and  location  as  a  requirement  of  regulation,  and  a 

later-filed,  conflicting  application  for  homestead 
entry  must  be  rejected. 

Terry  W.  Olson,  13  IBLA  323  (Nov.  5,  1973) 

An  amendment  to  a  pending  blanket  state  selection 
will  not  be  construed  under  the  rule  of  Udall  v. 

Kalerak,  396  F.2d  764  (1968),  to  include  a  tract 
of  land  not  described  where  the  State  has 

specifically  excluded  that  tract  from  Its 
selection  and  never  reinstated  its  application 
as  to  it. 

Lloyd  D.  Sudder.  16  IBLA  1  (June  14,  1974) 

STATUTES 

Revised  Statutes  section  3733  (41  U.  S.  C.   sec.    12) 
which  prohibits  construction  contracts  binding 
the  Government  to  pay  a  larger  sum  of  money 
than  the  amount  appropriated  for  the  specific 
purpose  does  not  prohibit  the  use  of  operation 
and  maintenance  funds,   Wapato  project,  to 
finance  construction  of  certain  improvements 
in  view  of  the  statutory  provision  authorizing 
use  of  Wapato  project  operation  and  maintenance 
funds  for  repair  or  replacement. 

The  building  of  incidental  improvements  appurte- 
nant to  the  Wapato  irrigation  system  may  be 

paid  for  from  operation  and  maintenance  funds 
where  a  statute  permits  construction  costs  for 
repair  or  replacement  of  any  irrigation  works 
to  be  so  charged. 

Operation  and  Maintenance  Funds,  Wapato  Indian 

Irrigation  Project,  Washington,   M-36766 
(June  8,    1966) 

STATUTES— Continued 

Where  a  tribal  membership  classification  of  the 
Jicarilla  Apache  constitution  resulted  in  excludii 
illegitimate  persons  from  membership  or  deniec 
right  of  such  persons  to  claim  the  Jicarilla  Apach 
blood  of  their  acknowledged  or  putative  father,  si 
classification  was  not  based  upon  an  essential  re 
quirement  of  an  Indian  tribe,  served  no  rational 
purpose  and  abrogated  a  fundamental  right  of  raei 
bership  and  was  therefore  repugnant  to  the  equal 
protection  clause  of  Section  202,  subsection  (8), 
the  Civil  Rights  Act  of  April  11,  1 968,  82  Stat.  77 
25  U,  S,  C.  sec.  1302  and  void  and  of  no  effect 

Classification  of  Persons  as  Illegitimate  for  Purpo 
of  Exclusion  From  Tribal  Membership  Repugnant  ti 

Civil  Rights  Act  of  1  968  and  Therefore  Void,  M-367" (Dec.    10,    1969)  76  I.D.   353 

The  Act  of  June  1,   1910,   36  Stat.  455  providing  for 
sale  of  surplus  land  within  the  Fort  Berthold 
Indian  Reservation  and  further  providing  for  add 
tional  allotments  in  a  designated  portion  of  the 
area  did  not  diminish  the  reservation  and  change 
the  boundary  to  the  area  designated  for  addition* 
allotments;  other  provisions  of  the  act  manifeste 
an  intent  that  the  Indians  of  Fort  Berthold  Aeser 
vation  retained  a  substantial  interest  in  the  area 

opened  to  sale  and  provisions  for  donation  and  e> 
penditure  of  their  funds  and  property  were 
authorized  to  that  end.     Authorization  for  sale  of 
the  land  within  the  reservation  did  not  change  thi 
boundary  of  the  reservation  not  remove  the  sale 
area  from  reservation  status. 

Boundaries  of  the  Fort  Berthold  Indian  Reservation 

in  North  Dakota,   M-36802  (Mar.    13,    lt7&) 

The  authority  to  direct  the  employment  of  Federal 
employees  which  the  Secretary  of  the  Interior 
may  delegate  to  an  Indian  tribe  pursuant  to  the 
provisions  of  R.  S.  sec.  2072,  25  U.S.  C.  sec.  4 
(1964),  is  that  authority  related  to  the  direction 
of  employees  and  within  the  general  range  of  th( 
duties  of  their  employment. 

The  authority  to  direct  the  employment  of  Federal 
employees  which  the  Secretary  of  the  Interior 
may  delegate  to  an  Indian  tribe  pursuant  to  the 
provisions  of  R.  S.  sec.  2072,  25  U.S.  C.  sec.  4! 
(1964),   may  not  include  authority  to  employ,  pro 
mote,   or  evaluate  the  performance  of  employeei 
nor  authority  to  approve  the  alienation  of  right!  i 
trust  property,  nor  authority  over  Individual 
Indian  Money  accounts,  nor  authority  to  oxpend 
or  encumber  appropriated  Federal  funds;  nor 
authority  to  review  or  approve  tribal  actions,  no 
authority  which  would  abrogate  employee  right» 
granted  by  Executive  order  or  regulation,  nor 
authority  to  issue,  amend,  or  waive  Federal 

regulations. 
Authority 

of  the  Bureau  of  Indian  Affairs  to 
Transfer  To  An  Indian  Tribe  the  Direction  of 

Federal  Employees  Pursuant  to  the  Provisions 
of  R.S.   Sec.   2072,   25  U.S.  C.   Sec.   48,   M-36803 

(Apr.   3,    1970)  77  I.D. 49 
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STATUTES — Cont  inued 

Indian  tribes  generally  do  not  possess  criminal 
jurisdiction  over  Non-Indians  unless  there  still 
remains  in  force  a  treaty  provision  whereby  a 

tribe  acquired    "exclusive  jurisdiction  over  such 
offenses"  as  provided  by  section  1152,    Title  18, 
United  States  Code.     While  that  reference  to  ex- 

clusive tribal  jurisdiction  still  appears  in  sec- 
tion 1152,   it  is  doubtful  that  any  such  jurisdic- 
tion has  survived  since,    though  initially  some 

treaties  may  have  granted  criminal  jurisdiction 
over  Non-Indians,    later  treaty  provision* 
usually  required  the  tribes  to  seize  and  sur- 

render offenders  to  designated  Federal  officials. 

Criminal  Jurisdiction  of  Indian  Tribes  Over  Non- 
Indians,    M-36810  (August  10,    1970)     77I.D.113 

STATUTES— Continued 

The  financial  responsibility  law  of  the  State  of  Wash- 
ington applies  to  Indians  involved  in  an  automobile 

accident  on  a  private  road  within  the  Yakima 
Indian  Reservation.     The  state,    in  requiring  the 
Indians  to  post  bond  under  the  authority  of  this  law, 
is  not  assuming  any  jurisdiction  over  Indians  on 
reservation  lands  greater  than  that  permitted 
under  RCW  37.  12.  010  or  under  Public  Law  280 
(Act  of  August  15,    1953,    67  Stat.    588,    as  amended, 18  U.S.C.    sec.    1162  and  28  U.S.  C.    sec.    1360 (1964)). 

Applicability  of  the  Financial  Responsibility  Law  of 
Washington  to  Indians  on  the  Yakima  Reservation — 

M-36829  (July  20.    1971)  ~   — 

The  Secretary  of  Agriculture  is  not  authorized  or 
required  to  conduct  meat  inspection  programs 
on  Indian  reservations  under  the  provisions  of 
the  Wholesome  Meat  Act  of  1967,  81  Stat.  584, 

21  U.S.C.  sections  601-691  (Supp.  V.  1965- 

1969).' 
States  which  have  assumed  the  requisite  jurisdic- 

tion over  Indian  country  under  Public  Law  280 
(Act  of  August  15,    1953,   67  Stat.   588,   as  a- 
mended,    18  U.S.C.   section  1162  and  28  U.S.C. 
section  1360)  or  under  the  Civil  Rights  Act  of 
1968  (Act  of  April  11,    1968,   82  Stat.   77-81, 
25  U.S.C.   sections  1321-1322  (Supp.   V.. 
1965-1969))  are  required  by  the  Wholesome 
Meat  Act  of  1967  to  enforce  their  meat  inspec- 

tion laws  on  Indian  reservations  if  the  enforce- 
ment does  not  involve  the  regulation  of  property 

held  in  trust  by  the  United  States  for  the  benefit 
of  the  Indians.     States  which  have  not  assumed 
the  aforementioned  jurisdiction  over  Indian 
country  are  not  authorized  or  required  by  the 
Wholesome  Meat  Act  of  1967  to  enforce  their 

meat  inspection  laws  on  Indian  reservations  un- 
less the  Secretary  of  the  Interior  were  to  enact 

regulations  authorizing  such  enforcement  under 

the  authority    granted  him  by  the  Act  of  Febru- 
ary 15,    1929,   45  Stat.    1185,  as  amended. 

25  U.S.C.   section  231. 

Applicability  of  the  Wholesome  Meat  Act  of  1967 

on  Indian  Reservations,  M-36811  (Feb.    1,    1971) 78  1.  D.  18 

STATUTORY  CONSTRUCTION 

GENERALLY 

Congress  may  supersede  the  provision  of  a  basic 
act  by  appropriation  act  provisions  which  permit 
designated  persons  to  perform  acts  beyond  the 
scope  contemplated  in  the  basic  act,    in  that 
appropriations  made  with  knowledge  of  expanded 
plans  in  effect  ratify,    confirm,    and  approve  such 

plans. 
Site  of  John  F,    Kennedy  Center,    M-36685 

(Dec.    6,    1965)   

Land  grants  are  construed  in  favor  of  the  United 
States  and  therefore  any  doubts  as  to  the 
inapplicability  of  a  State  grant  to  lands  leased 
for  oil  and  gas  purposes  by  the  United  States 
as  Federal  lands,  which  would  necessitate  the 
cancellation  of  the  lease,   should  be  resolved 
in  favor  of  the  United  States. 

State  of  Louisiana  v.   State  Exploration  Company. 

et  al,    A-30505     (May  12,    1966)    73  I.  D.  148 

The  Winnebago  Tribe  has  the  power  through  its  in- 
herent right  to  govern  it6elf  and  implied  in  its 

Constitution  to  create  a  tribal  court  to  hear 

cases  involving  Indians  who  violate  the  tribal 
hunting  and  fishing  laws.     Public  Law  280  (Act 
of  August  15.    1953,    67  Stat.    588,   as  amended, 
18  U.S.C.   sec.    1162  and  28  U.S.  C.    sec.    1360) 
does  not  derogate  from  this  power  in  regard  to 
hunting  and  fishing. 

Power  of  the  Winnebago  Tribe  to  Create  a  Tribal 
Court  to  Hear  Cases  Involving  Indians    Who  Violate 

Tribal  Hunting  and  Fishing  Laws,    M-36821 
(Mar.    19,    1971) 

The  Wilderness  Act  was  not  intended  to  lower  the 

existing  standards  with  respect  to  units  of  the 
national  park  and  national  wildlife  refuge  systems. 

Designation  of  an  area  as  wilderness  by  act  of 
Congress  is  a  Congressional  withdrawal  of  the 
area  from  "public  land"  status  and  brings  into 
application  certain  sections  of  the  Wilderness 
Act  prohibiting,    inter  alia,    commercial  enter- prises and  permanent  roads. 

The  Wilderness  Act,   M-36702  (Feb.    24,    1967) 74  I.   D.   97 



992 

STATUTORY  CONSTRUCTION— Continued 

GENERALLY  — Continued 

Generally  a  proviso  in  a  statute  has  the  function 
of  excepting  from,   or  qualifying  and  re- 

straining,   the  generality  of  the  enacting  clause 
to  which  it  is  attached  and  preventing  misin- 
terpretation. 

Ernest  Alpers,  A-30627  (Mar.    10,    1967) 

The  term  "all  public  lands  and  reservations  of  the 
United  States"  as  used  in  the  Highway  Beautifi- 
cation  Act  of  1965  and  specifically  23  U.  S.  C. 

sec.   131  (h)(Supp.   l)(1965),   includes  Indian  reser- 
vations. 

Interpretation  of  "Reservations  of  the  United  States" 
as  Used  In  P.  L.    89-285,    Highway  Beautification 
Act  of  1965,    79  Stat.   1028,   M-36703  (Apr.    7,   1967) 

STATUTORY  CONSTRUCTION— Continued 

GENERALLY  — Continued 

Lands  within  the  Flathead  Indian  Reservation  re- 
served in  1909  under  a  provision  authorizing 

the  Secretary  to  reserve  from  all  appropriations 
lands  chiefly  valuable  for  power  or  reservoir 
sites,  which  lands  have  since  been  used  for  the 
Flathead  Indian  Irrigation  and  Power  Project, 
are  reserved  for  the  physical  works  and  facili- 

ties of  the  irrigation  and  power  systems  of  the 
Flathead  project  within  the  meaning  of  section 
5(b)  of  the  act  of  May  25,   1948  (62  Stat.   269). 
it  being  immaterial  that  the  1909  reservation 

withdrew  lands  valuable  for  a  power  or  reser- 
voir site  without  expressly  using  the  term 

"project.  " 

Enlargement  of  Kerr  Substation,   Flathead  Irriga- 
tion Project,   Montana,    M-36735  (Jan.   31,    1968) 

The  Classification  and  Multiple  Use  Act  of  Sept.  19, 
1964  (78  Stat.    986;  43  U.  S.  C.    sees.    1411-18) 
authorizes,   under  certain  circumstances,   the 
segregation  of  public  land  from  appropriation 
under  the  general  mining  laws,   but  it  does  not 
provide  authority  to  restrict  or  condition  the 
mining  activities  authorized  by  the  general 
mining  laws. 

Whether  Authority  To  Restrict  Or  Condition  Mining 
Activities  Is  Supplied  By  The  Classification  and 
Multiple  Use  Act  of  Sept.    19,    1964  (78  Stat.    986; 
43  U.S.  C.    sees.    1411-18),    M-36699  (.Time  19,   1967) 74  I.  D.    187 

The  first  clause  of  the  Leavitt  Act,  as  distinguish- 
ed from  the  first  proviso,   authorizes  the 

Secretary  to  adjust  reimbursable  charges  of 
the  United  States  which  are  debts  of  Indians  and 

Indian  tribes,   and  is  not  limited  to  irrigation 
charges  or  affected  by  the  type  of  interest  of 
Indians  in  their  lands. 

Construction  Charges,  Indian-Owned  Lands:    Wind 
River  Irrigation  Project,   Wyoming,   M-36708 
(July  18.    1967) 

The  language  of  the  acts  of  October  3,    1962  (76 
Stat.    698  and  704)  and  their  legislative  history 
indicate  that  only  trust  and  restricted  Indian 
interests  in  lands  of  the  Lower  Brule  and  Crow 
Creek  Indian  Reservations  were  compensable 
by  funds  appropriated  by  the  acts  for  the  taking 
of  such  interests.     Payment  for  the  taking  of 
non-trust  interests  must  be  authorized  by  Con- 

gress. 

Provision  for  Payment  for  the  Taking  of  Non- Trust 
and  Non- Restricted  Lands  on  Lower  Brule  and 
Crow  Creek  Indian  Reservations  for  Big  Bend 

Dam  Project,   M-36740  (Nov.    17,    1967) 

As  the  Klamath  Termination  Act  sets  no  time 
limitation  on  the  provision  authorizing  the 

Secretary  to  adjust,  eliminate,  or  cancel  ir- 
rigation costs  in  specified  circumstances,  the 

authority  continues  as  long  as  the  purpose  of 
the  statute  requires;  and  the  publication  of  the 
proclamation  declaring  the  termination  of  the 
Federal  trust  relationship  pursuant  to  section 
18  of  the  Termination  Act  is  not  a  bar  to  can- 

celing irrigation  charges  under  section  13(d) 
of  the  act  where  both  the  express  language  and 
the  sense  of  the  provisions  involved  support 
the  conclusion  that  the  jurisdiction  of  the 
Federal  Government  continues  after  the  termi- 

nation proclamation  for  this  purpose,   among others. 

Transfer  of  Modoc  Point  Unit,   Klamath  Indian 

Irrigation  Project,    Oregon,    M-36737 
(Apr.   26,    1968) 

With  respect  to  lands  and  minerals  under  the 

jurisdiction  of  the  United  States,  and  in  con- 
nection with  the  use  of  the  term  "lands"  in  the 

unit  segregation  provision  of  section  17(j)  of 
the  Mineral  Leasing  Act,  as  amended,  the  fact 
that  a  lesser  estate,  e.  g. ,  the  surface,  has 
been  carved  out  of  the  land  and  disposed  of 
does  not  make  that  which  is  left,  the  mineral 

estate,  any  the  less  "lands,  "  and,  it  follows 
that  if  the  mineral  estate  is  further  divided 
horizontally  into  two  or  more  parts,  each  part 

is'"  nevertheless  "lands.  " 

The  phrase  "area  covered  by  the  (unitj  plan"  in 
section  17(j)  of  the  Mineral  Leasing  Act,  as 
amended,  is  sufficiently  broad  to  be  construed, 
in  cases  where  horizontal  limits  are  included  in 
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the  unit  plan,  as  embracing  either  vertical  or 
horizontal  segregation  of  Federal  oil  and  gas 
leases. 

The  Segregative  Effect  Upon  a  Federal  Oil  and 
Gas  Lease  of  a  Partial  Unitization  Embracing 
Less  Than  all  Formations,  Horizons  or  Strata, 
or  Limited  to  a  Particular  Depth,  Interval  or 
Zone  within  the  Exterior  Boundaries  of  the  Lease, 

M-36776  (May  7.    1969) 

Where  a  federal  statute  refers  to  "county  courts" 
in  regard  to  Oklahoma  state  jurisdiction  over 
designated  Indian  matters,   and  the  State  later 
changes  its  judicial  system  by  abolishing  county 
courts  and  vesting  their  former  jurisdiction  in 
district  courts  of  the  State,    the  federal  statute 
will  be  construed  as  continuing  state  jurisdic- 

tion in  its  district  courts  over  the  Indian 
matters  concerned. 

Under  the  Act  of  August  8,    1968,   82  Stat.    663, 

which  allows  resale  to  "former  owners,  "  both 
Indian  and  non-Indian,    of  lands  located  on  the 
Pine  Ridge  Indian  Reservation  that  were  taken 
by  the  United  States  in  1942  for  use  as  an  aeria 
gunnery  range  but  have  now  been  declared  ex- 

cess to  the  needs  of  the  Department  of  the  Air 
Force,    it  was  contemplated  that  only  natural 

persons  would  qualify  under  the  act's  definition 
of  "former  owners.  V     A  county  of  South  Dakota 
is  not  a  "former  owner"  within  the  meaning  of 
that  act.     In  addition.   South  Dakota's  own  stat- 

utes contain  no  authorization  for  boards  of 

county  commissioners  to  purchase  land,    except 
to  condemn  private  property  for  public  purposes, 

Application  of  Shannon  County,    South  Dakota,    To 
Purchase   Lands   Within  The  Pine   Ridge  Aerial 
Gunnery  Range,    Pursuant  to  the  Act  of  August  8, 
1968,    82  Stat.    663.    M-36817  (Jan.    12,    1971) 

State  Court  Jurisdiction  Over  Certain  Indian 

Matters,   M-36775  (May  13,    1969) 

The  same  standard  of  construction  is  given  the 
June  21,    1906,   amendment  (Act  of  June  21,    1906, 
34  Stat.   325,    327,   25U.S.C.   sec.   410)  to  the 
General  Allotment  Act  of  1887  as  was  given  the 
General  Allotment  Act  of  1887  and  another  1906 
amendment  (Act  of  May  8,    1906,    34  Stat.    182)  in 

Squire  v.   Capoeman,    351  U.S.    1   (1956).     Con- 
sistent with  the  Capoeman  rule  and  the  compre- 
hensive legislative  arrangement  for  the  manage- 

ment of  trust  lands  and  funds  derived  directly 
therefrom,   funds  derived  directly  from  trust 
lands  are  not  subject  to  levy  by  the  Internal 
Revenue  Service  for  delinquent  taxes. 

Federal  Income  Tax  Levies  on  Individual  Indian 

Money  Accounts,   M-36782  (Sept.    10,    1969) 

A  right-of-way  within  the  meaning  of  Section  1  (7)  of 
the  Act  of  August  8,    1953,   67  Stat.  495,    16 
U.S.C.    1(7)  (1964)  which  authorises  the  Secre- 

tary of  the  Interior  to  acquire  lands  and  interests 
in  lands,   including  scenic  easements,   in  lands 
adjacent  to  a  road  right-of-way  located  within 
area  of  the  National  Park  System,   need  not  be 
limited  to  only  roads  open  to  vehicular  motor 
traffic.     The  towpath  of  the  Chesapeake  and  Ohio 
Canal  National  Monument  is  a  road  right-of-way 
within  the  meaning  of  that  act. 

Donation  and  Acceptance  of  "Scenic  Easements"  in 
the  Vicinity  of  the  Chesapeake  and  Ohio  Canal   
National  Monument,   M-36805  (May  12,    1970) 

77  I.D.  69 

Under  section  21  of  the  Mineral  Leasing  Act  of  1920, 
as  amended,   a  person,   association,    or  corpora- 

tion may  take  and  hold  directly  only  one  oil  shale 
lease,   which  shall  not  exceed  5,120  acres.      If   that 
lease  should  expire  or  terminate  for  any  reason, 
or  be  transferred,   the  lessee  would  not,    on  ac- 

count of  the  issuance  of  the  prior  lease,    be  barred 

from  acquiring  another  oil  shale  lease. 

Sections  21  and  27(e)(1)  of  the  Mineral  Leasing  Act  of 
1920,   as  amended,    must  be  read  together,   and, 
when  so  construed,   they  permit  a  person,   associa- 

tion,  or  corporation  to  take,    hold,   own,    or  control 
indirect  interests  in  oil  shale  leases  as  a   member 

of  associations  or  as  a  stockholder  in  corporations, 
each  holding  an  oil  shale  lease,    if  those  interests, 
together  with   acreage  directly  held,    owned,    or 
controlled  under  an  oil  shale  lease,   do  not  exceed 
in  the  aggregate  5,120  acres. 

Under  the  excepting  clause  of  section  27(e)(1)  of  the 
Mineral  Leasing  Act  of  1920,   as  amended,   where 
a  person  is  the  beneficial  owner  of  10  percent   or 
less  of  the  stock  or  other  instruments  of  ownership 
or  control  of  an  association  or  corporation  holding 
an  oil  shale  lease,   that  indirect  interest  would  not 

be  chargeable  against  his  aggregate  allowable  oil 
shale  lease  acreage  of  5,  120  acres. 

Limitations  on  Oil   Shale  Holdings.   M-36843 
(Nov.    12,    1971) 

It   is  an  elementary   rule  of  statutory  construc- 
tion  that   effect   must   be   given,    If   possible, 

to  every  word,   clause   and  sentence  of  a 
statute. 

Where   contemporaneous   and  practical   Inter- 
pretation of  a  statute  has   stood   unchallenged 
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for  soce  26  years,  it  will  be  regarded  as  of 
great  importance  in  arriving  at  the  proper 
construction  of  a  statute. 

Where  a  statute  recites  that  "(l)ands  .  .  . 
purchased  under  .  .  .  this  Act  shall  be  open 

to  mineral  locations  .  .  .  .",  the  statute 
contains  no  purchase  authority,  but  another 
section  of  the  statute  refers  to  laws  under 

which  such  purchases  have  been  made,  the 

phrase  quoted  will  be  construed  as  meaning 

"I Hands  .  .  .  purchased  under  .  .  .  the 
laws  set  forth  in  this  Act.  .  .  ." 

Ernest  Smith,  Ruth  Smith, 1971) 
4  IBLA  192  (Dec.  27, 

78  I.D.  368 

Congress  intended  that  the  automatic  termi- 
nation provision  of  30  U.S.C.  $  188  (1970) 

apply  to  the  regular,  annual  rental  pavment, 
the  necessity  for  which  a  lessee  had  con- 

tinuous notice  and  that  provision  was  not 
intended  to  apply  to  a  case  where  a  lessee 

had  no  way  of  knowing  that  the  obligation 
had  accrued. 

Husky  Oil  Company  of  Delaware.  Denco.  Inc., 
<,   IBLA  7  (Feb.  18,  197?) 79  I.D.  17 

Congress  intended  that  the  automatic  termi- 
nation provision  of  30  U.S.C.  5  18*  (1°70) 

apply  to  the  regular  annual  rental  payment, 
the  necessity  for  which  a  lessee  had  continuous 
notice.   That  provision  was  not  intended  to 
apply  to  a  case  where  a  lessee  had  no  wav  of 
knowing  that  the  obligation  had  accrued. 

Husky  Oil  Company  of  Delaware.  Depco.  Inc . , 
5  IBLA  16  (Feb.  18,  1972)         79  I.D.  21 

A  statute,  Act  of  February  25,  1920,  c.  85, 
41  Stat.  439,  30  U.S.C.  5  203  (1970)  which 
requires  that  lands  included  in  an  appli- 

cation for  modification  be  contiguous  to 
the  original  lease,  must  be  followed,  de- 

spite assertions  that  considerations  of 
public  interest  indicate  otherwise. 

The  Kemmerer  Coal  Company,  5  IBLA  319 
(Apr.  14,  1972) 

The  admission  of  Alaska  into  the  Union  did 

not  repeal  the  statutes  particularly 
applicable  to  that  state,  not  related 
to  its  former  territorial  government. 

Therefore,  sec.  11  of  the  Act  of  May  14, 
1898,  as  amended.  16  U.S.C.  f  615(a) 
[formerly  48  U.S.C.  S  421  (1958)]  is 
still  in  effect,  despite  the  existence 
of  the  general  timber  authorization  con- 

tained in  30  U.S.C.  §  601  (1970).  The 
latter  Act  is  deemed  to  be  inapplicable 
to  small  sales  of  timber  in  Alaska  since 
its  authority  is  limited  to  situations 
where  the  disposition  of  the  timber 

"*  *  *  i8  not  otherwise  expressly 
authorized  by  law." 

Andrew  W.  Miscovlch.  6  IBLA  100  (May  31,  1972) 

79  I.D.  410 
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The  .ict  of  April  29,  1950,  requiring  the 
filing  of  a  notice  of  location  or  a 

purchase  application  before  an  occu- 
pant of  a  trade  and  manufacturing  site 

can  be  given  credit  for  his  occupancy, 
does  not  work  an  unlawful  forfeiture 
of  an  occupancy  right. 

Kennecott  Copper  Corporation,  8  IBLA  21 
(Oct.  6,  1972)  79  I.D.  636 

There  is  a  well-established  rule  of  statutory 
construction  to  favor  Indians  in  case  of  doubt 

as  to  the  meaning  of  words  in  treaties  or 

legislation  in  their  behalf;  however,  the  rule 
is  not  inflexible  in  its  application  and  must 

give  way  where  such  action  is  warranted  by 

other  rules  of  construction  and  the  circum- 
stances of  the  case. 

To  determine  whether  any  Indian  occupancy  by  Navajo: 

outside  their  recognized  reservation  boundaries 
was  recognized  by  the  Utah  Enabling  Act  of  1894 

so  as  to  prevent  the  operation  of  the  grant  of 
lands  for  school  purposes  to  the  State,  the 
intent  of  Congress  must  be  ascertained  by  reading 

the  provisions  of  the  grant  and  the  disclaimer 

of  lands  "owned  or  held  by  any  Indian  or  Indian 

tribes"  together,  by  considering  the  usual 
meaning  of  the  words,  by  determining  the  overall 
purpose  of  the  Act ,  and  by  considering  the 
provisions  in  accordance  with  the  historical 
milieu  and  public  policy  of  that  time,  as  well 
as  any  court  interpretations  of  other  statutes. 

The  word  "held"  as  used  in  statutes  in  relation 

to  land  often  means  "owned",  but  as  there  is 
no  fixed  primary  or  technical  meaning,  its 

meaning  must  be  determined  by  the  context  in 
which  it  is  used  to  ascertain  the  legislative 
intent. 

Historical  differences  between  the  situation  in 
Alaska  and  the  other  states  afford  reasons  for 

different  interpretations  of  legislation  per- 
taining to  Alaska  natives  and  legislation 

pertaining  to  Indians  in  the  other  states. 
Therefore  section  8  of  the  Act  of  May  17,  1884 
regarding  the  occupancy  of  Alaska  natives  and 
others  upon  public  land,  is  not  in  pari  materia 
with  the  disclaimer  provision  in  section  3  of 
the  Utah  Enabling  Act  of  1894,  as  to  lands 

"owned  or  held  by  any  Indian  or  Indian  Tribes." 

The  Indian  Homestead  Acts  and  section  4  of  the 
General  Allotment  Act  are  settlement  acts  within 

the  framework  of  other  settlement  laws  pertaining 
to  the  public  lands,  and  the  practice,  rules 
and  decisions  regarding  white  settlers  on  the 
public  lands  have  been  applied  to  them  with 

certain  reasonable  modifications  taking  into 
account  Indian  habits,  character,  and  dis- 

position. 

By  the  Utah  Enabling  Act  of  1894,  Congress  did  not 
intend  the  grant  of  school  lands  to  the  State  of 
Utah,  effective  upon  survey  in  1900,  to  be  held 
in  abeyance  as  to  unreserved  public  lands  which 
may  have  been  within  a  wide,  undefined  perimeter 

of  use  by  a  proportionately  few  Navajo  families 
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outside  their  reservation  grazing  flocks  of 
sheep  with  transitory  encampments  in  an  area 

also  used  by  non-Indians  for  grazing  purposes 
and  wandered  over  by  Indians  from  other  tribes. 

Navajo  Tribe  of  Indians  v.  State  of  Utah.  12  IBLA  1 

(June  29,  1973)  80  I.D.  441 

The  Act  of  Apr.  29,  1950,  as  amended,  43  U.S.C.  *687a- 
1  (1970) ,  requiring  the  filing  of  a  notice  of  lo- 

cation or  a  purchase  application  before  an  occupant 
of  a  headquarters  site  can  be  given  credit  for  his 
occupancy,  does  not  work  an  unlawful  forfeiture  of 
an  occupancy  right. 

Ralph  Edmund  Marshall,  14  IBLA  233  (Jan.  24,  1974) 

Executive  orders  have  the  force  and  effect  of 
law  and  rules  of  statutory  construction 

apply  to  them. 

City  of  Phoenix  v.  Alvin  B.  Reeves,  et  al.. 
14  IBLA  315  (Feb.  1,  1974) 

A  decision  of  the  Area  Director,  Bureau  of 
Indian  Affairs,  will  not  be  disturbed  where 
the  appellant  fails  on  appeal  to  meet  his 
burden  of  pointing  out  specific  errors  of 
law  or  fact  in  the  decision  and  no  error  is 

apparent  in  the  decision. 

Administrative  Appeal  of  Lawrence  Thompson  v. 
Area  Director,  Aberdeen,  et  al.,  3  IBIA  209 
(Dec.  16,  1974) 

ADMINISTRATIVE  CONSTRUCTION 

The  Superintendent,  Osage  Agency,  has  the  author- 
ity and  jurisdiction  to  approve  the  will  of  an 

Osage  Indian  disinheriting  the  spouse  of  such 
Indian  where  such  spouse  fails  to  prove  her 

Indian  heritage  in  accordance  with  the  Act  of 
Feb.  27,  1925,  ch.  359,  sec.  7,  43  Stat.  1011, 

and  the  Act  of  Sept.  1,  1950,  ch.  832,  64  Stat. 
572. 

Although  there  may  be  no  general  rule  for 

distinguishing  between  mandatory  and  dir- 
ectory provisions,  a  statute  should  be 

construed  according  to  its  subject  matter 
and  the  purpose  for  which  it  was  enacted, 
and  the  intention  of  the  legislature 
should  be  controlling. 

To  deny  status  as  an  eligible  village  to 
persons  in  fact  entitled  to  that  status 
would  be  an  unjust  and  unfair  denial 
of  a  right  specifically  granted  by  Congress, 
as  evidenced  in  the  legislative  history. 

Authority  to  Determine  Eligibility  of  Native 

Villages  After  June  18,  1974,  M-36876 
(May  29,  1974)  81  I.D.  316 

Statutes  should  be  given  their  natural  meaning 
and  receive  a  fair  and  reasonable  interpre- 

tation with  respect  to  the  objects  and  pur- 
poses thereof. 

Jr.,  IA-T-21 

Estate  of  William  Bigheart, 

(Aug.   8,   1969) 

The  same  standard  of  construction  is  given  the 
June  21,    1906,    amendment  (Act  of  June  21,  1906, 
34  Stat.   325,   327,   25  U.S.C.   sec.   410)  to  the 
General  Allotment  Act  of  1887  as  was  given  the 
General  Allotment  Act  of  1887  and  another  1906 
Amendment  (Act  of  May  8,    1906,    34  Stat.    182)  in 

Squire  v.   Capoeman,    351  U.S.    1   (1956).     Con- 
sistent with  the  Capoeman  rule  and  the  compre- 
hensive legislative  arrangement  for  the  manage- 

ment of  trust  lands  and  funds  derived  directly 
therefrom,   funds  derived  directly  from  trust 
lands  are  not  subject  to  levy  by  the  Internal 
Revenue  Service  for  delinquent  taxes. 

Federal  Income  Tax  Levies  on  Individual  Indian 
Money  Accounts,   M-36782  (Sept.    10,    1969) 

Administrative  Appeal  of  Henry  Kocer  Garnett, 
OS-3667  v.   Area  Director,   Aberdeen,   and   All 
Other  Parties   in  Interest,    3  IBIA  180   (Dec.   5, 
1974)  81  I.D.    680 

Where  a  statute  directs   that  administrative 
action  be  taken  within  a  stated   time  frame, 
but  indicates  no  consequences  for   failure 
to  comply  with  the  time   limit  provided, 
it  is  necessary   to  distinguish  between 
the  action  and   the  time  frame. 

It  is  an  elementary  rule  of  statutory  construc- 
tion  that   effect  must   be  given,    if  possible, 

to  every  word,   clause  and  sentence  of  a 
statute. 

Where  contemporaneous  and  practical  Inter- 
pretation of   a  statute   has  stood  unchallenged 

for  some   26  years,    It  will  be   regarded  as   of 
great   Importance   in  arriving  et    the  proper 
construction  of  a  statute. 

The   timetable  set  forth  by  Congress   in  the 
Act  of  December  18,   1971,   is  at  best  an 
estimate  of    time  reasonable  enough   to 
accomplish  the  basic  purposes  of   the  Act. 

Authority   to  Determine  Eligibility  of  Native 
Villages  After   June   18,    1974,   M-36876 
(May  29,  1974)  81  I.D.  31 

V>-ere  a  statute  recites  that  "(l)ands  .  .  . 
purchased  under  .  .  .  this  Act  shall  be  open 

to  mineral  locations  .  .  .  .",  the  statute 
contains  no  purchase  authority,  but  another 

section  of  the  statute  refers  to  laws  under 

which  such  purchases  have  b»en  made,  the 
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phrase  quoted  will  be  construed  as  meaning 

"(ljands    .    .    .   purchased  under    .    .    .    the 
laws   set   forth   in   this  Act.    .    .    ." 

Ernest   Smith.    Ruth   Salth,   4  IBLA  192    (Dec.    27, 
1971)  78  l.D.    368 

STATUTORY  CONSTRUCTION— Continued 
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Act  (act  of  July  7,    1964;  78  Stat.   273),   intended 
that  the  Trustees  of  the  Center  were  not  to  be 
limited  to  the  original  area  but  rather,    by  reason 
of  and  in  accordance  with  information  supplied  to 

the  Congressional  committees,   were  to  be  per- 
mitted to  acquire  and  utilize  lands  beyond  such 

boundaries  for  the  purposes  of  the  Center. 

IMPLIED  REPEALS 

Repeal  by  Implication  Is  not  favored  and 
will  not  be  considered  unless  there  Is 
an  Irreconcilable  conflict  between  an 
earlier  and  a  later  statute. 

Peabody  Coal  Company.  4  IBLA  303  (*eb.  4,  1<»7?) 

The  admission  of  Alaska  into  the  Union  did 

not  repeal  the  statutes  particularly 
applicable  to  that  state,  not  related 
to  its  former  territorial  government. 
Therefore,  sec.  11  of  the  Act  of  May  14, 
1898,  as  amended,  16  U.S.C.  S  615(a) 
{formerly  48  U.S.C.  {  421  (1958)]  is 
still  in  effect,  despite  the  existence 

of  the  general  timber  authorization  con- 
tained in  30  U.S.C.  i   601  (1970).  The 

latter  Act  is  deemed  to  be  inapplicable 
to  small  sales  of  timber  in  Alaska  since 

Its  authority  Is  limited  to  situations 
where  the  disposition  of  the  timber 

"*  *  *  i8  not  otherwise  expressly 

authorized  by  law." 

Andrew  W.  Mlscovlch.  6  IBLA  100  (May  31,  1972) 

79  l.D.  410 

There  is  a  strong  presumption  against  implied  re- 
peal of  an  executive  order.   If  a  statute 

covers  the  same  area  as  an  executive  order  and 

they  are  not  absolutely  irreconcilable,  effect  will 
be  given  to  both.  A  statute,  authorizing  a 
patent  of  lands  to  a  city,  subject  to  a  reser- 

vation of  minerals  to  the  United  States,  did  not 
impliedly  revoke  an  Executive  Order  withdrawal  of 
the  lands  for  classification  and  in  aid  of 

legislation  to  grant  the  patent  to  the  city, 
which  withdrawal  closed  the  lands  to  non- 
metalliferous  location  under  the  mining  laws. 

City  of  Phoenix  v.  Alvln  B.  Reeves,  et  al.. 
14  IBLA  315  (Feb.  1,  1974)         81  l.D.  65 

LEGISLATIVE  HISTORY 

Notwithstanding  that  the  act  of  Sept.   2,    1958 
(72  Stat.    1698;  Pub.    Law  85-874)  prescribed 
general  boundaries  for  the  location  of  what  is  now 
the  John  F.    Kennedy  Center  for  the  Performing 
Arts  the  action  of  the  Congress,    in  making  ap- 

propriations for  the  site  in  the  Department  of 
the  Interior  and  Related  Agencies  Appropriation 

Site  of  the  John  F.    Kennedy  Center,    M-36685 
(Dec.    10,    1965) 

The  language  of  the  Wilderness  Act  and  its  legis- 
lative history  indicate  that  Congress  did  not 

intend  to  open  up  to  mining,    oil  and  gas  leasing, 
water  resource  projects,    and  other  commercial 
activities  areas  that  are  now  closed  to  such 

activities.      Regarding  areas  where  such  activ- 
ities now  occur,    proposed  legislation  recom- 

mending wilderness  status  to  an  area  open  to 
mining,    oil  and  gas  leasing,    water  resource 
projects  or  reclamation  authorizations  should 
contain  an  express  provision  terminating  or 
authorizing  these  activities,    since  the  Congres 
sional  intention  on  this  issue  is  not  clear. 

The  Wilderness  Act,    M-36702  (Feb.    24,    1967) 74  l.D.    97 

The  language  of  the  acts  of  October  3,    1962  (76 
Stat.    698  and  704)  and  their  legislative  history 
indicate  that  only  trust  and  restricted  Indian 
interests  in  lands  of  the  Lower  Brule  and  Crow 
Creek  Indian  Reservations  were  compensable 

by  funds  appropriated  by  the  acts  for  the  taking 
of  such  interests.     Payment  for  the  taking  of 
non-trust  interests  must  be  authorized  by  Con- 

gress. 

Provision  for  Payment  for  the  Taking  of  Non-Tru
st 

and  Non- Restricted  Lands  on  LoweiBrule  and 

Crow  Creek  Indian  Reservations  for  Big  Bend 

Dam  Project,    M-36740  (Nov.    17,    1967) 

The  Act  of  August  19,    1958,   72  Stat,    o..,  <*=> 
amended  by  the  Act  of  August  11,  1964,  78  Stat. 

390,  requires  the  preparation  of  a  plan  for  dis- 
tributing the  assets  of  California  rancher ias  or 

for  selling  such  assets  and  distributing  the  pro- 
ceeds, but  neither  the  amended  act  nor  its 

legislative  history  specify  or  restrict  the  man- 
ner of  sale. 

Proposed  Sale  of  Mission  Creek  Allotted  and  Tribal 
Trust  Lands,   M-36742  (Jan.    19,    1968) 

Under  the  provisions  of  section  7  of  the  Wild  and 
Scenic  Rivers  Act,  82  Stat.   906  (1968),  the 

licensing  jurisdiction  of  the  Federal  Power 
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Commission  under  the  Federal  Power  Act  of 
1935,  41  Stat.  1063,  as  amended,  16  U.  S.  C. 
sec.  791a,  has  been  suspended  with  respect  to 
new  projects  or  new  construction  on  existing 
projects,  whether  licensed  or  unlicensed,  on  the 
rivers  identified  in  section  3  and  section  5  of 
the  act. 

Section  7  of  the  Wild  and  Scenic  Rivers  Act, 
supra. ,  precludes  any  department  or  agency 
of  the  United  States  from  assisting  by  loan, 
grant,  license  or  permit  the  construction  of  a 
water  resource  project  on  the  rivers  listed  in 
section  3  and  section  5  of  the  act. 

A  "water  resource  project, "  as  the  term  is  used 
in  the  act,  is  any  type  of  construction  or  activi- 

ty which  would  result  in  any  change  in  the  free 
flowing  characteristics  of  a  river,  including 
dredge  and  fill  permits  issued  by  the  Corps  of 
Engineers. 

The  determination  as  to  whether  a  water  resource 

project  will  have  a  direct  and  adverse  effect 
on  a  river  listed  in  section  3  of  the  act  is  made 

by  the  agency  responsible  for  the  administration 
of  the  river  area,  and  on  a  river  listed  in  sec- 

tion 5  of  the  act  by  the  agency  responsible  for 
the  study  of  the  river,   rather  than  by  the  agency 
authorized  to  issue  the  license  or  permit. 

Act  of  October  2,   1 968.  Wild  and  Scenic  Rivers 

Act.    M-36777  (Feb.    7,    1969) 
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that  act.     In  addition,   South  Dakota's  own  stat- 
utes contain  no  authorization  for  boards  oi 

county  commissioners  to  purchase  land,    except 
to  condemn  private  property  for  public  purposes. 

Application  of  Shannon  County,    South  Dakota,    To 
Purchase   Lands   Within    The  Pine  Ridge  Aerial 
Gunnery  Range,    Pursuant  to  tne  Act  of  August  8, 
1968,    82  Stat.    663,    M-36817  (Jan.    12,    1971) 

The  prohibition  against  contracts  involving  the  employ  • 
ment  of  convict  labor  as  contained  in  Executive 

Order  325a  does  not  apply  to  those  cooperative 
agreements  entered  into  by  the  Bureau  of  Land 
Management  and  the  several  States  which  provide 

for  emergency  manpower  assistance  lor  the  sup- 
pression of  fires,    even  though,    the  States  may 

rely  in  part  upon  trained  convict  crews  for  such 
emergency  manpower  reserves. 

Use  of  State  Convicts  in  BLM  Fire-Suppression  Work, 
M-36832  (Aug.    13,    1971)  78  I.  D.    269 

An  application   for  a  quitclaim  deed  under   sec. 
6   of   the  Act   of  April   28,    1930,    43  U.S.C. 
S   872,   based  upon  a  conveyance   to   the  United 
States   of   land  as   a  basis    for  lieu  selection, 
which   conveyance  was   made   pursuant    to   the   Act 
of  June  4,    189  7,    30  Stat.    11,    36,    is   properly 
rejected  because   the  Act  of  July  6,    1960,    74 
Stat.    334,   precludes    the  Department    from 
utilizing   the   19  30   act   for   that  purpose. 

Masonic  Homes   of   California, 1971) 4   IBLA  23   (Oct.    27, 

78  I.D.312 
The  phrase  "area  covered  by  the  [unit]  plan"  in 

section  17(j)  of  the  Mineral  Leasing  Act,  as 
amended,  is  sufficiently  broad  to  be  construed, 
in  cases  where  horizontal  limits  are  included 
in  the  unit  plan,  as  embracing  either  vertical 
or  horizontal  segregation  of  Federal  oil  and 
gas  leases. 

The  Segregative  Effect  Upon  a  Federal  Oil  and 
Gas  Lease  of  a  Partial  Unitization  Embracing 
Less  Than  all  Formations,   Horizons  or  Strata, 
or  Limited  to  a  Particular  Depth,  Interval  or 
Zone  within  the  Exterior  Boundaries  of  the  Lease, 

M-36776  (May  7.    1969) 

Under  the  Act  of  August  8,    1968,   82  Stat.    663, 

which  allows  resale  to  "former  owners,"  both 
Indian  and  non-Indian,    of  lands  located  on  the 
Pine  Ridge  Indian  Reservation  that  were  taken 
by  the  United  States  in  1942  for  use  as  an  aerial 

gunnery  range  but  have  now  been  declared  ex- 
cess to  the  needs  of  the  Department  of  the  Air 

Force,    it  was  contemplated  that  only  natural 

persons  would  qualify  under  the  act's  definition 
of  l:former  owners.'.'     A  county  of  South  Dakota 
is  not  a  "former  owner"  within  the  meanine  of 

An  application  for  a  quitclaim  deed  under 
sec.   6  of  the  Act   of  April  28,   1930,  43 
U.S.C.    i  872,   based  upon  a  conveyance  to 
the  United  States  of  land  as  a  basis  for 

lieu  selection,  which  conveyance  was  made 
pursuant   to  the  Act  of  June  4,   1897, 
30  Stat.    11,   36,   is  properly  rejected 
because  the  Act  of  July  6,    1960,   74  Stat. 

334,  precludes   the  Department   from  utiliz- ing the  1930  Act   for  that  purpose. 

Frederick  Slemon,   6  IBLA  156   (June  8,   1972) 

An  application  for  a  quitclaim  deed  under  sec. 
6  of  the  Act  of  April   28,   1930,   43  U.S.C. 
i  872,  based  upon  a  conveyance  to  the  United 
States  of  land  as  a  basis   for  lieu  selec- 

tion, which  conveyance  was  made  pursuant  to 
the  Act   of  June  4,    1897,    30  Stat.    11,    36, 
is  properly  rejected  because  the  Act  of 
July  6,   1960,   74  Stat.    334,   precludes  the 
Department   from  utilizing  the  1930  Act   for 
the  purpose. 

Lester  J.   Gendron.   6   IBLA  288   (July   3,    1972) 

Lands  which  constitute   the  bed  or  bank  are 
situated  within  a  quarter  mile  of   any  river 
listed   in  sec.    5(a)    of   the  Wild  and  Scenic 
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Rivers  Act  as  a  potential  addition  to  the 
wild  and  scenic  river  system  are  open  to 

mineral  leasing,  subject  to  the  discre- 
tion of  the  Secretary  and  to  such  condi- 

tions as  he  may  impose. 

Signal  Oil  &  Gas  Co.,  8  IBLA  14  (Oct.  5,  1972) 

Lands  which  constitute  the  bed  or  bank  or  are 

situated  within  a  quarter  mile  of  the  bank 
of  any  river  listed  in  sec.  5(a)  of  the  Wild 
and  Scenic  Rivers  Act  as  a  potential  addi- 

tion to  the  wild  and  scenic  river  systems 
are  open  to  mineral  leasing,  subject  to  the 
discretion  of  the  Secretary  and  to  such  con- 

ditions as  he  may  impose. 

Signal  Oil  &  Gas  Co.,  8  IBLA  150  (Nov.  20,  1972) 

Since  $  9(d)  of  the  Wild  and  Scenic  Rivers  Act 
withdraws  from  mineral  location  only  lands 
which  constitute  the  bed  or  bank  or  are 
situated  within  one-quarter  mile  of  the  bank 
of  a  river  listed  in  $  5(a)  as  a  potential 
addition  to  the  wild  and  scenic  rivers  sys- 

tem, the  designation  pursuant  to  i   5(d)  of 
that  Act  of  a  river  area  as  one  which  fed- 

eral agencies  shall  evaluate  in  their  plan- 
ning reports  does  not  place  the  river  in 

the  category  of  a  potential  addition  to 
the  wild  and  scenic  rivers  system  or  with- 

draw the  bed  or  banks  of  the  river  or  lands 

within  one-quarter  mile  of  the  bank  of  the 
river  from  mineral  location. 

Ralph  Page,  8  IBLA  435  (Dec.  22,  1972) 

STOCK-RAISING  HOMESTEADS — Continued 

Surface   patentees   under   the   Stock -Raising 
Homestead  Act   of    1916  have   an   adverse   inter- 

est  sufficient    to  bring  a  private   contest 
against  allegedly  invalid  mining  claims 
which   threaten   to   destroy   the  value   of  the 
surface   of   their  patented   lands. 

Cabot   Sedgwick     et   al.  ,  (Contestants^  v.    B.   H. 
Callahan    (Contestee),    9    IBLA  216   (Jan.    31,    1973) 

The   owner  of   a   patented  stock-raising  homestead 
in  which   the  minerals   have   been   reserved   to 
the   United  States   or   of   a   grazing   lessee 
under  sec.    15,  Taylor  Grazing  Act,   has  a 
sufficient   adverse   interest   under   43  CFR 
4.450-1    (1972)    to   initiate  a  contest   against 
a  mining   claimant   alleging   lack  of   discovery 
of   valuable   minerals. 

Albert  Thomas  et  ux.  (Contestees)  v.  Sam  A. 
DeVilbiss.  et  ux.  (Contestants),  10  IBLA  56 
(Feb.    28,    1973) 

Since  one  who   locates  a  mining  claim  on  stock-raising 
homestead  lands   Implies   that  he  intends   to  reenter 
upon  the  land  and  that  he  has  made  a  discovery 
thereon,   he  is  no  longer  a  prospector  within  the 
purview  of   the   Stock-raising  Homestead  Act,    and 
in  the  absence  of  consent   of,   or  an  agreement 
with,   the  entryman  or  surface  owner,    the  mineral 
claimant   is  required  to  post   a  good  and  sufficient 
bond   to  assure  compensatory  protection  to  the 
surface  owner. 

et  al. 15  IBLA  151  (Mar.  20, 
81  I.D.  139 

To  deny  status  as  an  eligible  village  to  persons 
in  fact  entitled  to  that  status  would  be  an 

unjust  and  unfair  denial  of  a  right  specifically 

granted  by  Congress,  as  evidenced  in  the  legis- 
lative history. 

Authority  to  Determine  Eligibility  of  Native 

Villages  After  June  18,  1974,  M-36876  (May  29, 
1974)  81  I.D.  316 

Since  one  who  locates  a  mining  claim  on  stock-rais- 
ing homestead  lands  implies  that  he  Intends  to  re- 

enter upon  the  land  and  that  he  has  made  a  dis- 
covery thereon,  he  is  no  longer  a  prospector  with- 

in the  purview  of  the  Stock-raising  Homestead  Act 
and  in  the  absence  of  consent  of ,  or  an  agreement 
with,  the  entryman  or  surface  owner,  the  mineral 

claimant  is  required  to  post  a  good  and  sufficient 
bond  to  assure  compensatory  protection  to  the 
surface  owner. 

Smith  Land  Company,  15  IBLA  280  (May  1,  1974) 

STOCK-RAISING  HOMESTEADS 

Where  a  mineral  locator  seeks  to  carry  on  mining 
operations  on  a  claim  located  within  a  patented 
stock-raising  homestead  entry,   he  need  post  a 
bond  sufficient  to  cover  only  damage  to  crops, 
to  improvements,  and  to  the  value  of  the  land 
for  grazing  purposes  within  the  limits  of  the 
mining  claim  and  not  one  sufficient  to  cover 
damages  caused  by  a  disruption  of  the  surface 

owners'  entire  grazing  operation. 

L.  W.    Hansen,   Anthony  &  Betty  Bubany,  A-31029 
(Dec.    30,    1968) 

Since  one  who   locates  a  mining  claim  on  stock- 
raising  homestead  lands   implies   that  he  intends 
to  reenter  upon   the   land  and   that  he  has  made 
a  discovery  thereon,   he  is  no  longer  a  pros- 

pector within   the  purview  of    the   Stock-raising 
Homestead  Act  and   in   the  absence  of   consent   of, 
or  an  agreement  with,   the  entryman  or  surface 
owner,    the  mineral  claimant   is  required   to  post 
a  good  and  sufficient  bond   to  assure  compen- 

satory protection   to   the  surface   owner. 

Burton  0.   Barber,    15   IBLA  372    (May   15,    1974) 
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Where  a  surveyed  lot  of  public  land  riparian  to  a  non- 
navigable  body  of  water  is  leased  according  to  the 
plat  of  survey,    the  area  covered  by  the  original 
lot  remains  in  the  lease  even  though  part  of  the 
lot  is  thereafter  covered  by  water. 

Thomas  D.   Chace,   A-30262  (June  30,    1965) 
72  I.D.   266 

SURFACE   RESOURCES  ACT— Continued 

GENERALLY  — Continued 

A  mining  claim  is  subject  to  the  act  of  July  23,    1955, 
where  the  evidence  at  a  hearing  shows  only  that 
traces  or  an  insignificant  amount  of  gold  have  been 
found  on  the  claim. 

United  States  v.   Samuel  A. 
A-30313  (June  8,    1965) 

Haught,    Jr.   et  al. 

Where  a  surveyed  lot  of  public  land  riparian  to  a 
nonnavigable  body  of  water  is  leased  according  to 
the  plat  of  survey,    the  area  covered  by  the 
original  lot  remains  in  the  lease  even  though  part 
of  the  lot  is  later  covered  by  water. 

Sam  K.    Viersen,    Jr. A-30063  (June  30,    1965) 
72  I.  D.    251 

A  Government  mineral  examiner  investigating  a  min- 
ing claim  in  connection  with  a  proceeding  under  the 

act  of  July  23,    1955,    has  no  duty  to  test  a  claim  for 
discovery  beyond  examining  the  discovery  points 
made  available  by  the  mining  claimant. 

In  a  proceeding  under  sec.    5(c)  of  the  act  of  July  23, 
1955,    to  determine  the  rights  of  a  mineral 
claimant  to  the  surface  resources  of  his  mining 
claim,    the  claim  is  properly  subjected  to  the 
terms  and  limitations  of  sec.   4  of  that  act  unless 
it  is  shown  that  there  was  a  valid  discovery  within 
the  meaning  of  the  mining  laws  made  within  the 
limits  of  the  claim  at  the  date  of  the  act. 

SURFACE   RESOURCES  ACT 

GENERALLY 

A  Government  mineral  examiner  investigating  a 
mining  claim  prior  to  a  proceeding  under  the  act 
of  July  23,    1955,    has  no  duty  to  test  a  claim  for 
discovery  beyond  examining  the  discovery  points 
made  available  by  the  mining  claimant. 

In  a  proceeding  under  sec.    5(c)  of  the  act  of  July  23, 
1955,    to  determine  the  rights  of  a  mineral 
claimant  to  the  surface   resources  of  his  mining 
claim,    the  claim  is  properly  subjected  to  the  terms 
and  limitations  of  sec.    4  of  that  act  unless  it  is 
shown  that  there  was  a  valid  discovery  within  the 
meaning  of  the  mining  laws  made  within  the    limits 
of  the  claim  prior  to  the  date  of  the  act. 

United  State: 
(Mar.    26,    1965) 

Ford  M.    Converse,   A-30177 
72  I.D.    141 

Although  the  alienage  of  a  mining  claimant  may  not 
provide  a  ground  for  collateral  attack  upon  his 
possessory  title  by  other  claimants,    it  is  a  ground 
upon  which  the  United  States,    as  sovereign,    may 
reject  the  alien's  verified  statement  filed  under  the 
act  of  July  23,    1955,   asserting  surface  rights  to  a 
mining  claim,    because  the  mining  laws  authorize 
the  occupancy  and  purchase  of  public  lands  for 
their  minerals  only  by  United  States  citizens  or 
those  who  have  declared  their  intent  to  become citizens. 

Hugh  MacCallum  Woodworth,   A-30285  (May  5,    1965) 72  I.D.    233 

United  States  v.   Elizabeth  D.   Houston,   A-30395 
(Sept.    9,    1965) 

In  a  proceeding  under  sec.    5(c)  of  the  act  of 

July  23,    1955,    to  determine  the  rights  of  a  min- 
ing claimant  to  the  surface  resources  of  his 

claims  in  order  to  prevent  the  claims  from  being 
held  subjected  to  the  terms  and  limitations  of 
sec.    4  of  that  act,    it  must  be  found  that  there 
was  a  discovery  of  valuable  mineral  deposits 
within  the  claims  at  the  date  of  the  act  and  that 
the  claim  is  still  valuable  for  the  mineral  de- 

posits; after  the  Government  presents  evidence 
to  show  prima  facie  that  there  has  been  no  dis- 

covery,   the  burden  of  proof  shifts  to  the 
claimant  to  show  by  a  preponderance  of  the 
evidence  that  there  has  been  a  discovery,    and 
that  the  claims  are  valuable  for  their  mineral 
deposits. 

•When  in  a  proceeding  under  sec.    5(c)  of  the  act  of 
July  23,    1955,    the  Government  establishes  a 
prima  facie  right  to  the  surface  resources 
of  mining  claims  located  for  cinnabar  by  evi- 

dence that  Government  examiners  found  no  cinna- 
bar in  any  of  the  workings  that  could  be  examined 

and  sampled  so  far  as  the  examiners  could  as- 
certain from  advice  by  the  mining  claimant's 

representatives  and  from  their  inspection  of  the 
claims  hampered  by  insufficient  markings  of  the 
claims,    evidence  by  the  claimant  was  insuffic- 

ient to  sustain  its  burden  of  proving  with  a  pre- 

ponderance  of  the  evidence  a  discovery  on  each 
claim  where  it  simply  showed  that  conditions 
might  be  favorable  for  the  formation  of  cinnabar 
and  that  some  cinnabar  ore  was  found  in  the  past, 

but  which  primarily  shows  that  further  explora- 
tion and  development  of  the  claims  to  establish 

the  locus  of  ore -carrying  veins  has  been  recom- 
mended by  claimant's  mining  engineer  consultants, 
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and  there  is  no  probative  evidence  establishing 
the  existence  of  ore  bodies  of  sufficient  value  that 

would  justify  an  expectation  that  a  profitable  mine 
might  be  developed. 

United  States  v.   Independent  Quick  Silver  Company, 
A-30338  (Sept.   21,    1965)  72  I.  D.    367 

SURFACE  RESOURCES  ACT— Continued 
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determined  simply  to  be  subject  to  the  limita- 
tions and  restrictions  imposed  by  section  4  of 

the  Surface  Resources  Act  after  a  proceeding 

brought  under  that  act. 

Arthur  L.   Rankin.  A-30568  (Oct.   20,   1966) 73  I.   D.    305 

In  a  proceeding  under  sec.    5(c)  of  the  act  of  July  23, 
1955,   to  determine  the  rights  of  a  mineral 
claimant  to  the  surface  resources  of  his  mining 
claim,    the  claim  is  properly  subjected  to  the 
terms  and  limitations  of  section  4  of  that  act  un- 

less it  is  shown  that  there  was  a  valid  discovery 
within  the  meaning  of  the  mining  laws  made  within 
the  limits  of  the  claim  prior  to  the  date  of  the  act. 

A  Government  mineral  examiner  investigating  a 
mining  claim  prior  to  a  proceeding  under  the  act 
of  July  23,    1955,   has  no  duty  to  test  a  claim  for 
discovery  beyond  examining  the  discovery  points 
made  available  by  the  mining  claimant,   and  if  a 
working  on  a  claim  is  caved  and  not  subject  to 
examination,   it  is  proper  to  hold  that  a  discovery 
on  the  claim  has  not  been  proved  as  of  July  23, 
1955,   although  there  is  evidence  that  at  some  un- 

certain time  in  the  past  minerals  had  been  ex- 
tracted from  the  claim. 

United  States  v.    Pacific  Smelting  and  Refining 

Company  et  al.  ,    A-30439  (Nov.    30,    1965) 

A  mining  claim  is  subject  to  the  act  of  July  23, 
1955,    where  the  evidence  at  a  hearing  shows 
that  only  spotty  and  erratic  surface  mineraliza- 

tion has  been  found  on  the  claim;  geological 
inference  cannot  substitute  for  the  actual 

finding  of  substantial  values. 

United  States  v.    Lane  Minerals,   Inc.  ,   A-30497 

(Mar.    28,    1966)  ' 

A  request  by  a  mining  claimant  for  a  second 
hearing  in  a  mining  contest  case  is  properly 
denied  where  no  error  is  shown  in  the  first 

proceeding,  which  found  the  claim  to  be  null 
and  void  for  lack  of  a  discovery  of  a  valuable 
mineral  deposit,  and  where  there  is  no  sub- 

stantial equitable  basis  warranting  a  new 
hearing;  there  are  no  recognizable  equities 
in  the  claimant  simply  by  virtue  of  expendi- 

tures for  mining  purposes  or  by  virtue  of  his 

use  and  improvement  of  the  claim  for  other 
than  prospecting,   mining  or  processing 
operations  or  uses  incidental  thereto  since 
under  the  Surface  Resources  Act  of  1 955  a 
claimant  of  a  claim  located  thereafter  has  no 

right  to  use  the  surface  for  other  purposes 
prior  to  patent. 

United  States  v.    Lawrence  R.   Powell  et  al. , 
A-30614  <Nov.  21,   l%6| 

In  a  proceeding  under  section  5  of  the  act  of 
July  23,    1955,  to  determine  the  rights  of 
mineral  claimants  to  the  surface  resources  of 
their  mining  claims,  the  claims  are  properly 
subjected  to  the  terms  and  limitations  of 
section  4  of  that  act  unless  it  is  shown  that 

there  was  a  valid  discovery  within  the  meaning 
of  the  mining  laws  made  within  the  limits  of 
the  claims  prior  to  the  date  of  the  act. 

United  States  v.    Melvin  E.   fe  Mary  S.    Viles, 
A-30646  (Jan.    31,    1967) 

Because  Congress  expressly  limited  the  effect  of 
proceedings  under  the  Surface  Resources  Act, 
a  determination  under  that  act  that  a  mining 

claim  is  subject  to  the  limitations  and  restric- 
tions as  to  the  surface  resources  of  the  claim 

provided  in  section  4  of  the  act  because  of  a 
lack  of  a  valid  discovery  on  the  claim  does  not 
invalidate  his  claim  or  operate  as  res  judicata 

on  the  issue  of  discovery  in  the  event  of  con- 
test proceedings  initiated  by  the  United  States 

or  a  proceeding  brought  under  section  7  of  the 
Multiple  Mineral  Development  Act. 

Prospecting  permits  for  phosphate  may  be  allow- 

ed only  for  lands  in  any  "unclaimed,  undevelop- 
ed area";  therefore,  they  cannot  be  issued  for 

lands  covered  by  mining  claims  which  have  been 

Where  a  mining  claimant  files  a  verified  state- 
ment pursuant  to  a  proceeding  initiated  by  the 

Forest  Service  in  accordance  with  section  5 
of  the  Surface  Resources  Act  and  the  Forest 

Service  subsequently  recommends  the  initia- 
tion of  a  contest  proceeding  under  the  general 

mining  laws  to  determine  the  validity  of  the 
claim  (rather  than  a  proceeding  under  section 

5(c)  of  the  act  to  determine  the  Government's 
right  to  manage  the  surface  resources),  since 
the  responsibility  for  the  administration  of 
the  use  and  occupancy  of  the  national  forests 
is  vested  in  the  Department  of  Agriculture, 
this  Department  is  without  the  authority  to 
inquire  into  the  reasons  or  justifications  for 
the  initiation  of  such  a  proceeding  and  is 
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without  the  authority  to  change,   as  a  matter 
of  its  own  policy,  the  nature  of  the  proceeding 
from  the  one  recommended  by  the  Forest 
Service. 

United  States  v.    Ed.    Bergdal,  A-30752 
(Aug.    8,    1967)  74  I.  D.    245 

SURFACE  RESOURCES  ACT— Continued 

GENERALLY  — Continued 

A  mining  claim  is  properly  declared  subject  to 
the  act  of  July  23,  1955,   if  the  mining  claimant 
fails  to  show  the  existence,  within  the  limits 
of  the  claim,   of  a  valuable  mineral  deposit 
which  was  discovered  prior  to  the  date  of  the act. 

United  States  v.   Esther  R.   Smith,  A -30888 
(Mar.    29,    1968) 

In  a  proceeding  under  section  5  of  the  act  of 
July  23,    1955,    to  determine  the  rights  of  a 
mining  claimant  to  the  surfaces  resources  of 
his  mining  claims,  the  claims  are  properly 
subject  to  the  limitations  and  restrictions  of 
section  4  of  that  act  unless  it  is  shown  that 

there  was  a  valid  discovery  of  a  valuable  min- 
eral deposit  within  the  meaning  of  the  mining 

laws  within  the  limits  of  the  claims  prior  to 
the  date  of  the  act. 

United  States  v.   Raymond  H.   Taylor,  A- 3077 6 
(Oct.    6,    1967) 

In  a  proceeding  under  section  5  of  the  act  of 
July  23,  1955,  to  determine  the  rights  of  a 
mining  claimant  to  the  surface  resources  of 
his  mining  claim,  the  claim  is  properly  subject 
to  the  limitations  and  restrictions  of  section  4 
of  that  act  unless  it  is  shown  that  there  was  a 

valid  discovery  of  a  valuable  mineral  deposit 
within  the  meaning  of  the  mining  laws  within 
the  limits  of  the  claim  prior  to  the  date  of  the 
act. 

United  States  v.   C.  T.   Fredrickson, 
(Jan.   29,    1968) 

A-30848 

A  mining  claim  is  properly  declared  subject  to 
the  act  of  July  23.  1955,  if  the  claimant  fails 
to  show  the  discovery  of  a  valuable  mineral 
deposit  within  the  limits  of  the  claim. 

King,   A-30867 
United  States  v.   David  L. 

(Feb.   28,    1968) 

In  a  proceeding  under  section  5  of  the  act  of 
July  23,    1955,   to  determine  the  rights  of  a 
mineral  claimant  to  the  surface  resources  of 

his  mining  claims,  the  claims  are  properly 
subjected  to  the  limitations  and  restrictions  of 
section  4  of  that  act  unless  it  is  shown  that  a 

valid  discovery  within  the  meaning  of  the  mining 
laws  was  made  within  the  limits  of  each  claim 
prior  to  the  date  of  the  act. 

Since  Congress  limited  the  effect  of  a  proceeding 
under  section  5  of  the  Surface  Resources  Act  of 

July  23,    1955,  to  determine  the  rights  of  the 
Government  and  a  mining  claimant  as  to  the 
surface  resources  of  a  mining  claim,  a  claim 
is  not  declared  null  and  void  as  a  result  of  such 

a  proceeding  decided  in  favor  of  the  Govern- 
ment, and  the  claimant  may  continue  to  engage 

in  mining  activities  although  he  is  not  entitled 

to  the  use  and  management  of  the  surface  re- 
sources for  other  than  mining  purposes  prior 

to  issuance  of  patent  for  the  claim. 

In  a  proceeding  under  section  5  of  the  Surface  Re- 
sources Act  of  July  23,    1955,  to  determine  the 

rights  of  the  Government  and  a  mining  claimant 
as  to  the  surface  resources  of  a  mining  claim 

prior  to  patent,  the  Government  will  prevail  if 
it  is  shown  that  there  was  not  a  discovery  of  a 
valuable  mineral  deposit  as  of  the  date  of  the 
act  even  if  such  a  discovery  is  subsequently 
made,   and  it  will  also  prevail  if  a  discovery 
existed  as  of  the  date  of  the  act  but  it  is  deter- 

mined that  thereafter  a  valuable  mineral  deposit 
does  not  exist  within  the  claims  because  of  a 
change  in  conditions. 

A  mining  claimant  is  not  prejudiced  if  in  a  proceed- 
ing under  section  5  of  the  Surface  Resources  Act 

the  only  issue  stated  at  the  hearing  is  whether 
at  the  time  of  the  hearing,   rather  than  on 
July  23,    1955,  a  discovery  has  been  made  on  his 
claim  and  he  submits  evidence  on  that  issue. 

Mining  claims  containing  an  unknown  quantity  of 
low-grade  manganese  ore  are  properly  declared 
subject  to  the  limitations  under  section  4  of  the 
Surface  Resources  Act  of  July  23,    1955,  where 
the  evidence  shows  that  a  prudent  man  could  not 
now  expect  to  develop  a  valuable    mine  because 
there  is  no  market  for  the  ore,   regardless  of 
whether  under  more  favorable  market  conditions 
created  primarily  by  a  Government  stockpiling 

program  paying  incentive  prices  prior  to  the 
date  of  that  act  the  prudent  man  would  have  had 
more  basis  for  anticipating  that  such  ore  could 
be  mined  and  sold. 

United  States  v. 

(Nov.    29,    1968) 
A.   Speckert,  A-30917 

75  I.  D.  367 

United  States  v.   Adam  J.    Flurry,  A-30887 
(Mar.    5,    1968) 
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In  a  proceeding  under  section  5  of  the  Surface 
Resources  Act  of  July  23, 1955,  to  determine 
the  rights  of  the  Government  and  a  mining 
claimant  as  to  the  surface  resources  of  a  min- 

ing claim  prior  to  patent,  the  Government  will 
prevail  if  it  is  shown  that  there  was  not  a  dis- 

covery of  a  valuable  mineral  deposit  as  of  the 
date  of  the  act  even  if  such  a  discovery  is 
subsequently  made,  and  the  Government  will 
also  prevail  if  a  discovery  existed  as  of  the 
date  of  the  act  but  it  is  determined  at  the  time 

of  inquiry  that  no  discovery  exists  because  the 
evidence  of  mineralization  will  no  longer 
justify  the  expenditure  necessary  to  develop  a 

United  States  v.   Calhoun  and  Howell  of  Oregon, 

Ltd. ,   United  States  v.   Lee  Temple,  A- 3 1004 
(Aug.   29,   1969) 

A  decision  of  the  Director,   Bureau  of  Land  Manage- 
ment, affirming  a  decision  of  a  hearing  examiner 

declaring  mining  claims  to  be  subject  to  the 
limitations  imposed  by  section  4  of  the  act  of 
July  23,   1955,  will  not  be  disturbed  where  the 
claimant  fails  on  appeal  to  meet  his  burden  of 
pointing  out  specific  errors  of  law  or  fact  in  the 
decisions  but  merely  alleges  generally  and 
vaguely  that  they  are  erroneous,  and  no  error 
is  apparent  in  the  decisions. 

United  States  v.   Cascade  Calcium  Products,  Inc.  , 

A-31187  (Nov.   4,    1969) 

A  mining  claim  is  properly  declared  subject  to  the 
act  of  July  23,    1955,   if  the  claimant  fails  to  show 
the  discovery  of  a  valuable  mineral  deposit  with- 

in the  limits  of  the  claim. 

A  Government  mineral  examiner  investigating  a  min- 
ing claim  prior  to  a  proceeding  under  the  act  of 

July  23,    1955,   has  no  duty  to  test  a  claim  for  dis- 
covery beyond  examining  the  discovery  points 

made  available  by  the  mining  claimant. 

United  States  v.   Ruby  LaRose  Green  ,   A-31031 
(Mar.   25,   1970) 

In  a  proceeding  under  sec.    5  of  the  Surface  Re- 
sources Act  of  July  23,    1955,   to  determine  the 

rights  of  the  Government  and  a  mining  claimant 
as  to  the  surface  resources  of  a  mining  claim 
prior  to  patent,    the  Government  has  no  obliga- 

tion to  prove  that  the  claim  contains  either  sur- 
face resources  and/or  necessary  access  routes, 

but  only  to  present  a  prima  facie  case  that  a 
discovery  did  not  exist  on  the  claim  as  of 

SURFACE  RESOURCES  ACT-^Continued 
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July  23,    1955,   or  that  one  does  not  exist  at  the 
present  time.     When  the  Government  makes  such 
a  prima  facie  case  it  will  prevail  unless  the 

claimant  overcomes  the  Government's  case  by 
a  preponderance  of  the  evidence. 

In  a  proceeding  under  sec.    5  of  the  Surface  Re- 
sources Act  of  July  23,    1955,    to  determine  the 

rights  of  the  Government  and  a  mining  claimant 
as  to  the  surface  resources  of  a  mining  claim 
prior  to  patent,    the  Government  will  prevail  if  it 
is  shown  that  a  discovery  perhaps  existed  prior 
to  the  date  of  the  act  but  it  is  determined  there 

was  not  a  discovery  of  a  valuable  mineral  de- 
posit as  of  the  date  of  the  act,    and  the  Govern- 
ment will  also  prevail  if  it  is  shown  that  a  dis- 

covery perhaps  existed  prior  to,   or  as  of,   the 
date  of  the  act  but  it  is  determined  at  the  time 

of  inquiry  that  no  discovery  exists  because  the 
evidence  of  mineralization  will  no  longer  justify 
the  expenditure  necessary  to  develop  a  mine. 

United  States  v.   A.    P.    Jones,    2  IBLA  140 

(Apr.   8,    1971) 

In  a  proceeding  under  section  5  of   the  Surface 
Resources  Act   of  July   23,   1955,   to  determine 
the   rights   of   the  Government   and  a  mining 
claimant   as   to   the  use  and  management  of  the 
surface  and  its  resources  on  certain  gold 
mining  claims,    the   issue   is  whether  or  not 
there   is  presently  disclosed  within   the 
boundaries  of  each  claim  valuable  minerals 
of  sufficient   quantity,   quality,   and  value 
to  constitute  a  discovery,   and  evidence  to 
establish   that   the  discovery  was  made  prior 
to   the  effective   date  of   the  Act.      30  U.S.C. 

i  613. 

Under  section  5  of   the   Surface   Resources  Act 
of  July   23,    1955,    the  effect  of  a  decision 
that  no  mineral   discovery  has   been  shown   is 

to  permit   the  Government   to  manage   and  dis- 
pose  of   the  vegetative  and  other  surface   re- 

sources without   disturbing  claimant's   right 
to  develop  his   gold  mining  claim  by  using 
the  subsurface  and   surface   to  the  extent 
necessary   to  conduct  his  mining  operations. 
30  U.S.C.    t  613. 

United   States  v.    Fannie  E.    Lewis   Trussel, 
7   IBLA  225    (Sept.    11,    1972) 

Only  mining  claimants  who   file  the  verified 
statement   required  by  section  5(a)    of  the 
Act  of  July   23,    1955,   are  entitled  to  a 
notice  of  a  hearing  to  determine  rights   to 
the  surface   resources  of  a  mining  claim. 

United  States  v.   Leslie   R.   Godwin,   8   IBLA  258 
(Dec.    4,   1972) 

The  issuance  of  a  final  certificate  to  a 

mining  claim,  or  a  determination  of  the 
status  of  the  claim  under  section  5  of 

the  Surface  Resources  Act,  30  U.S.C. 
5  613  (1970),  does  not  preclude  the 
Department  from  challenging  the  validity 
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of   the   claim  in  a  subsequent  proceeding  on 
any   ground   It  may  deem  appropriate,    since 
until   the  moment   patent   is   issued   the 
Department   retains   jurisdiction,    after 
adequate  notice   and  upon  proper  oppor- 

tunity  for  hearing,    to   adjudicate  the 
validity   of  mining  claims   on  the  public 
lands. 

United  States   v.   Nettie   G.    Harper, 
8  IBLA  357    (Dec.    12,   1972) 

A  millsite,  located  prior  to  July  23,  1955,  for  an 
acreage  in  excess  of  the  allowable  five  acres,  is 
subject  to  the  limitations  of  sec.  4  of  the  act  of 
July  23,  1955,  unless  the  claimant  amends  his 
location  to  include  not  more  than  5  acres  of  the 

land  used  for  mining  and  milling  purposes  which 
was  embraced  in  his  original  location. 

United  States  v.   Amideus  Guidoni,    A-30414 

(Oct.   28,    1965)   

Where   proceedings    are  brought  by   the 
Government   under   the  Act   of  July   23, 
1955,    §    5,    30   U.S.C.    613   (1970),    to 
determine   the   rights    to  surface 
resources   on    lands   embraced  within 
mining   claims,    it   Is   incumbent   upon 
the  holder  of   a   claim   to   demonstrate 
a  discovery   of   a   valuable  mineral 
deposit  within  the   claim  as    of   the 
time   of   the  Act,    and   also   at    the 
time   of   the  hearing.      Where   a   con- 

test  is   initiated  by   the  Government 
against   a  mining   claim  on   the  ground 
of    lack   of   discovery,    it   is    like- 

wise  incumbent    upon   the  mining 
claimant    to   show   a   discovery   of   a 
valuable  mineral   deposit  within 
the  claim  at    the   time   of  hearing. 

The  issuance  of   a  final  certificate  to  a 
mining   claim,    or  a  determination  of  the 
status   of   the   claim  under  section  5  of 
the  Surface  Resources  Act,    30  U.S.C. 
S  613    (1970),   does  not  preclude   the 
Department   from  challenging   the   validity 
of   the   claim  In  a  subsequent  proceeding  on 
any   ground   it  may   deem  appropriate,   since 
until   the  moment   patent   is   issued  the 
Department   retains   jurisdiction,    after 
adequate  notice   and   upon  proper  oppor- 

tunity  for  hearing,    to  adjudicate  the 
validity  of  mining   claims   on  the  public 
lands. 

United  States  v.   Nettie   G.   Harper, 
8  IBLA  357    (Dec.    12,   1972) 

United  States   v.    Signa   Lauch     et   al . ,   9    IBLA  60 
(Jan.    15,    1973) 

HEARINGS 

In  a  proceeding  under  section  5  of  the  Surface  Re- 
sources Act  of  July  23,  1955,  to  determine  whether 

a  mining  claim  is  subject  to  the  limitations  and 
restrictions  of  section  4  of  the  Act,  the  issue  is 
whether  or  not  there  is  now  disclosed  within  the 

boundaries  of  each  claim  valuable  minerals  of  suf- 

ficient quantity,  quality,  and  worth  to  constitute 
a  discovery,  and  whether  the  discovery  was  made 

prior  to  the  effective  date  of  the  Act. 

Testimony  by  a  government  mineral  engineer  that  he 

examined  the  mining  claims  and  the  workings  there- 
on and  sampled  the  areas  recommended  by  the  claim- 
ant but  found  no  evidence  of  a  valuable  mineral 

deposit  which  would  have  in  the  past  or  present 
justified  a  person  of  ordinary  prudence  in  the 
further  expenditure  of  his  time  and  means  an  effort 

to  develop  a  valuable  mine,  is  sufficient  to  estab- 
lish a  prima  facie  case  of  absence  of  a  discovery 

so  as  to  subject  a  mining  claim  to  the  limitations 
imposed  by  section  4  of  the  Act  of  July  23,  1955. 

United  States 

(Dec.    12,    1973) 
Mineral   Ventures,    Ltd. ,    14    IBLA  82 

80   I. P.    792 

There  is  no  basis  for  ruling  that  a  hearing 
examiner  in  a  proceeding  to  determine  surface 
rights  to  mining  claims  under  the  act  of  July  23, 
1955,    was  personally  prejudiced  against  the 
mining  claimant  and  that  the  claimant  was  denied 
any  rights,    where  a  motion  for  a  change  of 
examiner  filed  under  sec.    7  of  the  Administrative 

Procedure  Act  was  not  timely  filed  and  the  accom- 
panying affidavit  alleging  bias  simply  asserted 

that  the  examiner  had  never  decided  a  case  in 

favor  of  mining  claimants  in  Oregon,    since  such 
an  assertion  is  insufficient  to  show  bias  by  the 
examiner  against  the  particular  claimant,    and 
further  where  there  is  nothing  in  the  record 
showing  any  evidence  of  bias  or  prejudice  by  the 
examiner. 

United  States  v.    Independent  Quick  Silver  Company, 
A-30338  (Sept.    21,    1965) 72  I.  D.    367 

A  request  for  a  hearing  before  the  Secretary  on 
the  issue  of  the  acceptability  of  a  mining 
claimant's  verified  statement  will  be  denied 
where  the  only  issue  to  be  considered  by  the 

Secretary  is  whether  or  not  the  evidence  sub- 
mitted by  the  claimant,   and  rejected  by  the 
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Bureau  of  Land  Management,   is  sufficient  to 
establish  a  basis  for  the  rights  asserted  by  the 
claimant. 

Weeds  Point  Mining  Company,  A-307S 
(Nov.   2.    1967) 

SURFACE  RESOURCES  ACT— Continued 

VERIFIED  STATEMENT  — Continued 

authorize  the  occupancy  and  purchase  of  public 
lands  for  their  minerals  only  by  United  States 
citizens  or  those  who  have  declared  their  intent 
to  become  citizens. 

Hugh  MacCallum  Woodworth,   A-30285  (May  5,    1965) 
72  I.D.    233 

Testimony  by  a  Government  mineral  examiner  that 
he  examined  a  mining  claim  and  the  workings 
thereon  but  found  no  evidence  of  a  valuable  min- 

eral deposit  is  sufficient  to  establish  a  prima 
facie  case  by  the  Government  as  to  its  right  to 
use  and  manage  the  surface  of  the  claim. 

United  St^ces  v.    A.    P.    Jones.    2   IBLA  140 
(Apr.    8,    1971) 

A  verified  statement  is  properly  rejected  where, 
in  a  subsequent  contest  proceeding  arising  out 
of  a  patent  application  for  the  mining  claim 
covered  by  the  statement,   it  is  determined 
that  the  claim  is  invalid. 

Edwin  R.   Saurers,  A-30607  (Oct.   31,    U 

New  evidence  submitted  subsequent  to  a  hearing 

held  pursuant  to  a  Surface  Resources  Act  pro- 
ceeding cannot  be  considered  in  deciding  the 

case  on  the  merits  but  can  only  be  considered 

to  determine  whether  a  further  hearing  is  war- 
ranted.  30  U.S.C.  S  613. 

United  States  v.  Fannie  E.  Lewis  Trussel. 
7  IBLA  225  (Sept.  11.  1972) 

A  hearing  under  section  5  of  the  Surface  Resources 

Act  of  July  23.  1955,  directed  only  to  a  portion  of 
a  claim  is  insufficient  to  establish  an  absence  of 
a  discovery  as  to  the  whole  claim  as  the  locator  may 
still  have  a  valuable  mineral  deposit  on  that  por- 

tion of  the  claim  not  challenged  by  the  Government. 

United  States  v.  Mineral  Ventures, 
(Dec.  12,  1973) 

Ltd. H  IBLA  82 

80  I.D.  792 

VERIFIED  STATEMENT 

A  verified  statement  required  under  the  act  of 
July  23,    1955,    is  properly  rejected  when  the  min- 

ing claim,    in  connection  with  which  it  was  filed, 
is  held  null  and  void  because  it  was  purportedly 
located  on  lands  withdrawn  from  mineral  location. 

John  H.    Lawrence  et  al. ,   A-30321   (Feb.    3,    1965) 

Although  the  alienage  of  a  mining  claimant  may  not 
provide  a  ground  for  collateral  attack  upon  his 
possessory    title  by  other  claimants,   it  is  a 
ground  upon  which  the  United  States,    as  sovereign, 
may  reject  the  alien's  verified  statement  filed 
under  the  act  of  July  23,    1955,   asserting  surface 
rights  to  a  mining  claim,    because  the  mining  laws 

Before  the  Bureau  of  Land  Management  concludes 
that  a  mining  claimant  has  withdrawn  a  timely 
filed  verified  statement  and  that  his  claims  are 
subjected  to  the  limitations  as  to  the  use  of 
surface  resources  of  the  claims  prior  to 
patent  pursuant  to  the  Surface  Resources  Act 
of  July  23,    1955,  it  should  hold  a  hearing  to 
determine  the  validity  of  the  withdrawal  where 
the  claimant  disputes  the  fact  that  he  signed 
the  withdrawal  or  did  so  knowingly  and  willingly. 

George  Avgeris,    A-30764  (July  27,    1967) 

Where,   within  the  150  days  required  by  the  act  of 
July  23,    1955,  a  verified  statement  was  timely 
filed  setting  forth  the  information  required  by 
the  act  in  connection  with  determining  rights 
to  surface  resources  on  unpatented  mining 
claims,   the  claimant  may  be  allowed,   after  the 

150-day  period  has  elapsed,   to  file  an  amended 
verified  statement  to  correct  erroneous  in- 

formation given  in  his  original  statement  but 
will  not  be  permitted  to  enlarge  upon  the  rights 

previously  asserted. 

Where  a  verified  statement  filed  pursuant  to  the 

act  of  July  23,    1955,   indicates  that  a  mining 
claim  was  located  at  a  time  when  the  land,   or 
a  part  of  the  land,   embraced  therein  was  with- 

drawn from  mining  location  by  virtue  of  a 
power  project  withdrawal,  and,   after  the  veri- 

fied statement  has  been  filed,  the  claimant 
asserts  that  the  claim  was  first  located  on  a 
date  when  the  land  was  open  to  mining  entry, 
the  Department  will  not  declare  the  claim  null 
and  void  for  having  been  located  on  land  with- 

drawn from  mineral  entry  without  a  hearing 
to  determine  the  correct  date  of  location,  but 
an  amended  verified  statement  purporting  to 
show  the  correct  date  of  location  will  be  ac- 

cepted only  if  the  claimant  is  able  to  show  to 
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VERIFIED  STATEMENT  — Continued 

the  satisfaction  of  the  Department  that  the 
rights  which  he  attempted  to  assert  under  the 
invalid  location  are,  in  fact,   rights  to  which 
he  is  entitled  under  the  prior  valid  location  of 
the  same  land. 

Weeds  Point  Mining  Company,  A-30799 
(Nov.    2,    1967) 

Where  after  a  mineral  claimant  has   filed  a  veri- 
fied statement   pursuant   to  section  5  of   the 

Surface  Resources  Act ,    the  mining  claim  is 
declared  null  and  void   in  a  separate   contest 
proceeding,    the   right  of   the   claimant   to   the 
surface  resources   is  extinguished,-  and   there 
Is  no  necessity   for  a  separate  proceeding 
under  section  S  of   the  act. 

Dnlted  States  v.   J.    S.   Devenny.   3  IBLA  185 
(Sept.    3,    1971) 

verified  statement   filed  by  a  mining 
claimant  pursuant  to  section  5  of  the  Act 
of  July  23,   1955,   30  U.S.C.    $  613  (1970), 
asserting  rights  to  the  surface  resources 
on  its  mining  claim  Is  properly  rejected 
where  the  statement   Is  filed  more  than 
150  days  from  the  first  date  of  the  pub- 

lication of  notice  to  miners  under  section 
5(a)   of  the  Act. 

SURPLUS  PROPERTY 

(See  also  Federal  Property 
and  Administrative  Services 
Act) 

Where  the  United  States  does  not  claim  to  have  re- 
tained any  interest  in  the  minerals  in  acquired 

lands  later  disposed  of  as  surplus  property, 

except  those  minerals  reserved  to  the  United 
States  by  the  original  patents  for  the  lands,    this 
Department  has  no  authority  to  issue  prospecting 
permits  for  vanadium  in  those  disposed  of  lands. 

Ruby  Company,   A-29911  (June  29,    1965) 

Withdrawn  public  domain  lands  do  not  become 

"surplus"  within  the  meaning  of  the  Federal 
Property  and  Administrative  Services  Act, 
40  U.S.  C.   sec.   471  et  seq.  ,   until  after  a  de- 

termination by  the  Secretary  of  the  Interior  and 
concurred  in  by  the  Administrator  of  General 
Services,  that  the  lands  are  not  suitable    for 
return  to  the  public  domain. 

Proposed  Sale  of  Withdrawn  Land  by  the  Corps  of 

Engineers,   M-36749  (Aug.    21,    1968)     75  I.  D.    245 

St.   Anthony  Mines.   Inc. 
(June  14,  1972> 

6  IBLA  159 

A  verified  statement  required  under  the  Act 

of  July  23,  1955,  is  properly  rejected  to 
the  extent  a  mining  claim,  in  connection 
with  which  it  was  filed,  is  held  null  and 

void  because  it  was  located  on  land  with- 
drawn from  mineral  location. 

Estate  of  Thomas  S.  Williams,  Deceased 
Mrs.  Lucille  Williams,  10  IBLA  138  (Mar.  19,  1973) 

Where  a  verified  statement  filed  pursuant  to  the  Sur- 
face Resources  Act  of  July  23,  1955,  fails  to  set 

forth,  as  required  by  section  5(a)(3)  of  the  Act, 

all  of  the  sections  of  public  land  which  are  em- 

braced within  each  of  the  claimant's  reining  claims, 
the  statement  is  defective  as  to  an  inadequately 

described  claim  and  said  claim  is  subject  to  the 
limitations  and  restrictions  of  the  Act. 

United  States  v.  Mineral  Ventures, 
(Dec.  12,  1973) 

Ltd. 14  IBLA  82 
80  I.D.  792 

SURVEYS   OF  PUBLIC  LANDS 

GENERALLY 

A  tract  of  land  which  lies  within  the  limits  of  a 

surveyed  township,    as  determined  by  establish- 
ed corners,    is  included  in  the  legal  subdivisions 

of  the  township  and  is  surveyed  land  even  though 
the  official  survey  plat  does  not  show  the  tract 
as  it  is  located  on  the  ground,    and  an  oil  and 

gas  offer  for  such  tract  which  describes  it  by 
metes  and  bounds  as  unsurveyed  land  is  prop- 

erly rejected. 

When  the  locations  of  corners  established  by  an 

official  Government  survey  are  identified,   they 

are  conclusive,   and  the  corner  of  a  Governme
nt 

subdivision  is  where  the  United  States  surveyor 

in  fact  established  it,   whether  such  location  is 
right  or  wrong. 

In  matters  of  boundaries  it  is  a  general  rule  that 

monuments,   natural  or  artificial,   prevail  over 

calls  for  course,   distance,   or  quantity. 

Texaco  Inc..   A-30290  (Apr.   29,    1965) 
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SURVEYS  OF  PUBLIC  LANDS 
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GENERALLY  — Continued 

A  patent  of  land  from  the  United  States  conveys  only 
land  which  is  surveyed,    and  when  the  surveyors 
have  carried  a  survey  only  to  a  certain  line,    a 
grantee  may  not  challenge  the  correctness  of 
their  action  or  claim  land  beyond  that  line  under 
a  patent  issued  in  accordance  with  that  survey. 

Generally,  meander  lines  are  not  to  be  treated  as 
boundaries,    and  when  the  United  States  conveys 
a  tract  of  land  which  is  shown  by  the  official 
plat  of  survey  to  border  on  a  navigable  river  the 
purchaser  takes  title  up  to  the  water  line,    but 
if  facts  and   circumstances  disclose  an  intention 
to  limit  the  grant  to  actual  traverse  lines  these 
must  be  treated  as  definite  boundaries,    and  it  does 
not  necessarily  follow  from  the  presence  of 
meander  lines  that  a  tract  of  land  borders  a  body 
of  water  and  that  a  patent  thereto  conveys  riparian 
rights. 

The  Secretary  of  the  Interior  is  authorized,    and  is 
under  a  duty,    to  consider  and  determined  what 
lands  are  public  lands,    what  public  lands  have 
been  or  should  be  surveyed,    and  what  public  lands 
have  been  or  remain  to  be  disposed  of  by  the 
United  States,    and  he  has  the  authority  to  extend 
or  correct  the  surveys  of  public  lands  as  may 
be  necessary,    including  the  surveying  of  lands 
omitted  from  earlier  surveys. 

When  in  the  course  of  a  survey  the  banks  of  a  river 
are  meandered,    the  area  within  the  meander 
lines  is  segregated  from  the  survey  and  an  island 
within  the  meander  lines,    otherwise  unsurveyed, 
is  not  surveyed  public  land. 

Bernard  J.   and  Myrle  A.    Gaffney,    A-30327 
(Oct.   28,    1965) 

A  metes  and  bounds  description  of  a  tract  of  land  in 
an  oil  and  gas  lease  offer  must  be  connected  to  an 
official  corner  of  the  public  land  surveys,    which 
term  includes  township  corners,    section  corners, 
quarter -section  corners  and  meander  corners  and 
excludes  quarter -quarter  section  corners  and  lot 
corners  established  by  protraction,    but  an  offer 

is  not  to  be  rejected  for  failure  to  tie  the  de- 
scription to  an  official  corner  where  the  point  of 

beginning  for  the  description  is  a  lot  corner  which 
is  also  a  meander  corner. 

John  Snyder,   State  of  Montana,   A-30462  (Dec.    3,    1965)   ~  72  I.D.    527 

An  island  in  existence  in  a  navigable  river  on  the 

date  that  a  State  is  admitted  to  the  Union  re- 

mains public  land  of  the  United  States  until 

disposed  of  by  the  United  States. 

The  Secretary  of  the  Interior  is  authorized  to 
survey  islands  in  a  navigable   river  in  existence 
when  a  State  was  admitted  to  the  Union  where 

it  appears  that  they  were  omitted  from  the 
original  survey  of  the  township. 

Giles  R.    and  Juanita  Leonard,    A-30503 

"(Mar.   23,-  1966) 

SURVEYS  OF  PUBLIC  LANDS 
— Continued 

GENERALLY  — Continued 
A  description  of  public  land  is  legally  sufficient 

if  the  land  is  adequately  and  accurately  identi- 
fied in  accordance  with  the  public  land  survey 

system,   even  though  the  county    in  which  the 
land  is  situated  is  incorrectly  designated. 

Leo  J.    Kottas,   Earl  Lutzenhiser,  A-30554 
(Apr.    19,    1966)  73  I.  D.123 

Erroneous  determinations  made  by  personnel  of 
the  Bureau  of  Land  Management  that  a  tract  of 
land  is  adequately  surveyed  to  permit  its  sale 
under  the  Small  Tract  Act  do  not  preclude  a 
subsequent  determination  that  the  land  is  not 
surveyed  and  not  subject  to  sale. 

A  mineral  segregation  diagram  which  has  not  been 
officially  approved  and  accepted  for  filing  does 
not  constitute  a  survey  of  public  land. 

Rasmus  P.   Nielsen,  Jim  H.   Snipes,  A-30478 
(July  21,    1966) 

The  Secretary  of  the  Interior  is  authorized,  and 
is  under  a  duty,   to  consider  and  determine 
what  lands  are  public  lands,  what  public  lands 
have  been  or  should.be  surveyed,  and  what 
public  lands  have  been  or  remain  to  be  disposed 
of  by  the  United  States,  and  he  has  the  authority 
to  extend  or  correct  the  surveys  of  public  lands 
as  may  be  necessary,   including  the  surveying 
of  lands  omitted  from  earlier  surveys. 

Generally  meander  lines  are  not  to  be  treated  as 
boundaries,  and  when  the  United  States  conveys 
a  tract  of  land  which  is  shown  by  the  official 
plat  of  survey  to  border  on  a  navigable  river 
the  purchaser  takes  title  up  to  the  water  line, 
but  where  it  is  shown  that  the  meander  line 
shown  on  the  plat  did  not  approximate  the 
course  of  the  meandered  river  and  that  sub- 

stantial areas  of  land  remained  unsurveyed 
because  of  error  on  the  part  of  the  surveyor, 
the  purchaser    may  be  limited  in  his  con- 

veyance to  those  lands  lying  outside  the 
meander  line,    as  shown  on  the  official  plat 
of  survey,    and  lands  lying  between  the  original 
meander  line  and  the  bank  of  the  river  may  be 
surveyed  as  public  lands  of  the  United  States. 

irt  A.    Wackerli,    et  al. 30576  (Sept.    27,   1966) 

73  I.    D.  280 

Where  a  hiatus  of  public  land  is  alleged  to  exist 
upon  the  assumed  existence  of  two  township 
corners,  the  township  corner  established  by 

the  first  and  only  survey  charged  with  estab- 
lishing it  and  reestablished  by  several  later surveys  will  be  considered  as  controlling  the 

later  subdivision  of  adjoining  land  although  the 
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later  plats  of  surveys  and  field  notes  cannot  be 

completely  reconciled,  particularly  where  the 

adjoining  public  land  has  long  since  been 
patented  and  the  alleged  hiatus  is  not  extensive. 

MMW  Land  Company  et  al.  ,   A-30544 
(Jan.    17,    1967) 

A-  surveyor  instructed  to  follow  the  southern  edge 

of  a  mesa  "as  near  as  practicable"  in  establish- 
ing the  northern  boundary  of  an  Indian  reserva- 
tion did  not  commit  a  gross  error  requiring 

resurvey  when  he  was  forced  by  mountainous 
terrain  to  follow  a  nearby  hydrologic  divide. 

Instructions  requiring  a  surveyor  to  follow  the 

southern  edge  of  a  mesa  "as  near  as  practica- 
ble" in  establishing  the  northern  boundary  of 

an  Indian  reservation  allowed  the  surveyor  con- 
siderable leeway  in  his  field  operations,   and 

gross  error  was  not  committed  when  because  of 
mountainous  terrain  it  was  necessary  to  follow 

a  nearby  hydrologic  divide  as  part  of  the  bound- ary. 

Boundary  Dispute  Fort  Apache  Indian  Reservation, 

M-36762  (June  12,    1967) 

SURVEYS   OF  PUBLIC  LANDS 
— Continued 

GENERALLY  — Continued 

Where  an  island  which  was  once  public  land 

owned  by  the  United  States  is  gradually  eroded 

away  in  its  entirety  by  the  force  of  the  river 

in  which  it  lay  and  then  fast  land  is  formed  on 

the  site  formerly  occupied  by  the  island  by  the 
process  of  accretion  to  a  bank  of  the  river 

which  is  privately  owned,  the  United  States 

can  not  assert  title  to  such  land  as  public  land. 

J.  M.   Jones  Lumber  Company  et  al. ,  A-30761 
(Dec.   28,    1967)  74  L  D.    417 

Where,    subsequent  to  the  issuance  of  patent  to  sec. 

33,    T.    28  S.  ,    B.    34  E.  ,    a  resurvey  was  made which  resulted  in  a  determination  that  the  area 

so  patented  lay  within  the  limits  of  a  different 

township  and  in  the  designation  of  a  different 
area  as  sec.    33,  T.  28  S.  ,  R.  34  E.  ,  and  where 

the  jurisdiction  of  the  United  States  over  a  part 

of  the  land  now  designated  as  section  33  is 

challenged  on  the  premise  that  title  to  the  area 

in  question  passed  from  the  United  States  by 

virtue  of  the  patent,   the  lack  of  jurisdiction 

over  the  land  can  be  demonstrated  only  by  show- 
ing that  the  disputed  area  is  within  the  limits 

of  the  original  section  33  as  it  was  surveyed  on 

the  ground,   and  any  showing  of  error  in  either 

the  original  plat  of  survey  or  the  plat  of  re- 
survey is  immaterial  if  it  fails  to  establish  that fact. 

A  phosphate  prospecting  permit  application  is 

properly  rejected  as  to  surveyed  lands  which 
although  conforming  to  the  original  plat  of 

survey,   are  not  described  in  conformity  with 
the  most  recent  plat  of  survey,   which  must 

govern  as  to  applications  for  public  lands 
filed  after  it  is  approved. 

J.    D.   Archer,   A-30751  (June   14,    1967) 

A  description  in  an  acquired  lands  oil  and  gas 

lease  offer  of  a  paroel  of  land  smaller  than  a 

quarter-quarter  section  embraced  within  a 

public  land  survey  and  purportedly  in  con- 
formity with  it  must  describe  the  subdivisions 

of  the  quarter-quarter  section  in  the  same 
manner  as  larger  subdivisions  of  a  section  and 

quarter-section  would  be  described,   and  can- 
not merely  give  a  proportionate  ratio,  such  as 

the  "E3/4"  of  the  quarter-quarter  section,   un- 
related to  the  quadrant  method  upon  which  the 

public  land  surveys  are  based  and  understood. 

Jacob  N.   Wasserman,  A- 30802  (Nov.   22,   1967) 
74  1.  D.    392 

A  survey  of  public  lands  creates,   and  does  not 

merely  identify,   the  boundaries  of  sections  of 

land,   and  public  land  cannot  be  described  or 

conveyed  as  sections  or  subdivisions  of  sections 
unless  the  land  has  been  officially  surveyed. 

When  the  locations  of  corners  established  by  an 

official  Government  survey  are  identified,  they 

are  conclusive,  and  the  corner  of  a  Government 

subdivision  is  where  the  United  States  sur- 
veyors in  fact  established  it,  whether  such 

location  is  right  or  wrong. 

A  patentee  of  public  land  takes  according  to  the 

actual  survey  on  the  ground,   even  though  the 

official  survey  plat  may  not  show  the  tract  as 
it  is  located  on  the  ground,   and  the  Federal 
Government  is  without  power  to  affect,  by  means 

of  any  subsequent  survey,  the  property  rights 

acquired  under  an  official  survey. 

United  States  v.   Sidney  M.  and  Esther  M.  Heyser, 

A-30810  (Jan.    24,    1968)  75  1.  D.  14 

Locations  of  corners  established  by  an  official 

Government  survey  are  conclusive,  and  the 
corner  of  a  Government  subdivision  is  where 

the  United  States  surveyors  in  fact  established 
it,  whether  such  location  is  right  or  wrong. 
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A  resurvey  of  public  land  by  the  United  States  can- 
not alter  or  change  property  rights  of  private 

persons  which  have  become  vested  and  fixed  by 
virtue  of  patents  issued  by  the  United  States. 

In  making  a  retracement  or  dependent  resurvey  of 
public  lands,    the  corners  established  by  the 
original  survey  should  be  located  if  possible  by 
considering  all  relevant  evidence  and  not  simply 
one  or  two  factors. 

In  determining  whether  original  survey  corners 
were  properly  identified  by  an  official  dependent 
resurvey  of  public  lands,    the  fact  that  the 
measured  distance  between  two  identified  origi- 

nal corners  as  determined  by  the  resurvey  differs 
somewhat  from  the  measurement  given  in  the 
original  survey  is  not  sufficient  alone  to  disprove 
the  identification  of  the  corners  as  discrepancies 
between  measurements  in  old  and  more   recent 

surveys  are  not  uncommon. 

A  protest  by  private  parties  against  the  acceptance 
of  a  plat  of  a  dependent  resurvey  of  an  area  of 
public  land  is  properly  dismissed  where  the 

evidence  supports  a  determination  that  an  origi- 
nal quarter  section  corner  in  dispute  was  actu- 
ally found  by  Government  surveyors  rather  than 

by  a  private  surveyor,   contrary  to  the  protes- 
tants'  contentions. 

Rubicon  Properties,  Inc.    et  al. 
(May  6,    1968) 

A-30748 

Where  the  Bureau  of  Land  Management  has  found 
that  an  applicant  to  purchase  a  trade  and  manu- 

facturing site  is  entitled  to  only  a  portion  of  the 
surveyed  lot  applied  for  by  reason  of  his  occu- 

pancy and  improvement  of  the  land,    the  appli- 
cant may  properly  be  required  to  furnish  a 

deposit  to  cover  the  estimated  costs  of  a  sup- 
plemental survey  and  plat  to  segregate  the 

allowable  portion  of  the  lot. 

George  Mor,   A-30914  (May  27,    1968) 

SURVEYS  OF  PUBLIC  LANDS — Continued 

GENERALLY  — Continued 

The  holding  in  Boundary  of  San  Carlos  Indian 
Reservation,    55  I.  D.    560,    that  an  Indian  Reser- 

vation boundary  description  which  has  been 
uniformly  interpreted  by  the  Department  for 
many  years  will  be  considered  controlling,   is 
not  applicable  when  the  exact  location  of  the 
boundary  has  never  been  indicated  on  a  map 
prepared  for  that  purpose  or  officially  surveyed 
and  established  upon  the  ground. 

Boundary  of  the  Salt  River  Indian  Reservation, 
Arizona,    M-36770  (Jan.    17,    1969) 

An  oil  and  gas  offer  for  unsurveyed  land  in  an 
alleged  hiatus  lying  between  the  east  line  of  two 
townships  and  the  west  line  of  two  adjoining 
townships  to  the  east  is  properly  rejected  where 
the  existence  of  the  hiatus  is  predicated  solely 
upon  distances  and  acreages  shown  on  the  plats 
of  survey  of  the  two  eastern  townships  whereas 
in  fact  the  survey  records  show  that  the  west 
line  of  those  townships  was  surveyed  on  the 
ground  as  coincident  with  the  east  line  of  the 
two  western  townships. 

The  Signal  Companies,  Inc. 

(May  27,   1969) 

A-31020 

Generally  meander  lines  are  not  to  be  treated  as 
boundaries,    and  when  the  United  States  conveys  a 
tract  of  land  which  is  shown  by  the  official  plat. of 
survey  to  border  on  a  navigable  river  the  patent- 

ee takes  titie  up  to  the  water  line,   but  where  it  is 
shown  that  the  meander  line  shown  on  the  plat  did 
not  approximate  the  course  of  the  meandered 
river  and  that  substantial  areas  of  land  remained 
unsurveyed  because  of  error  on  the  part  of  the 
surveyor,   the  patentee  may  be  limited  in  his  con- 

veyance to  those  lands  lying  outside  the  meander 
line,  as  shown  on  the  official  plat  of  survey,   and 
lands  lying  between  the  original  meander  line  and 
the  bank  of  the  river  may  be  surveyed  as  public 
lands  of  the  United  States. 

William  P.  Surman  et  al,  ,   A-31010  (Dec.    1,    1969) 

Where  in  the  course  of  a  dependent  resurvey  a  mound 
of  stone  is  found  in  a  position  consistent  with  that  of 
the  original  corner  which  is  reasonably  well  cor- 

related with  other  original  corners  found  in  the  town 
ship,  it  will  be  accepted  as  the  original  corner  in 
preference  to  a  more  remote  corner  despite  the 
fact  that  the  latter  appears  to  have  been  used  as  a 
corner  in  the  positioning  offences  built  many  years 
ago  and  accepted  as  the  boundary  by  some  land- 

owners in  the  area. 

Gilbert  and  Logie  Nolan,  A-30905  (Aug.    8,    1968) 

In  a  township  where  the  interior  section  corner 
monuments  cannot  be  found,   the  proper  method 
of  determining  what  land  passed  from  the  Gov- 

ernment by  patent  is  by  proportionate  measure- 
ment between  existing  and  properly  restored 

corners  on  the  township  boundaries. 

In  determining  whether  original  survey  corners 
were  properly  reestablished  by  an  official  de- 

pendent resurvey  of  public  lands,   the  fact  that 
the  measured  distance  and  bearing  between 
two  section  corners  as  determined  by  the  re- 

survey differs  somewhat  from  the  measurement 
and  bearing  given  in  the  original  survey  is  not 
sufficient  alone  to  disprove  the  reestablishment 



1009 

SURVEYS  OF  PUBLIC  LANDS 
— Continued 

GENERALLY  — Continued 

SURVEYS  OF  PUBLIC  LANDS 
— Continued 

GENERALLY  — Continued 

of  the  corner,   as  discrepancies  between 
measurements  and  bearings  in  old  and  more 
recent  surveys  are  not  uncommon. 

Alfred   Stelnhauer.   1   IBLA  167    (Dec.    15,   1970) 

Surveys  of  the  United  States,   after  acceptance, 
are  presumed  to  be  correct,    and  will  not  be 
disturbed,    except  upon  clear  proof  that  they 
are  fraudulent  or  grossly  erroneous.     Where  a 
public  land  applicant  challenges  the  validity  of 
a  dependent  resurvey  he  must  establish  by  clear 
and  convincing  evidence  that  the  resurvey  is 
not  an  accurate  retracement  and  reestablish- 
ment  of  the  lines  of  the  original  survey  in  order 
to  sustain  his  position. 

Nina  R. Levlnson  and  Clare  R.  Slgfrld, 
1  IBLA  252  (Feb.  2,  1971) 78  I.D.  30 

In  determining  what  land  Is  conveyed  under 
patents  or  grants  of  public  land  bordering 
on  a  meandered  body  of  water,  the  general 
rule  is  that  the  waterline  itself,  not  the 
meander  line,  constitutes  the  boundary 
except  where  there  is  fraud  or  gross  error 
shown  in  the  survey  of  the  lines  or  where 
the  facts  and  circumstances  disclose  an 

intention  to  limit  a  grant  or  conveyance 
to  the  actual  traverse  lines. 

The  Secretary  of  the  Interior  is  authorized, 
and  is  under  a  duty,  to  consider  and 
determine  what  lands  are  public  lands  and 

to  extend  or  correct  the  surveys  of  pub- 
lic lands,  as  necessary,  to  Include  lands 

omitted  from  earlier  surveys. 

The  action  or  inaction  of  Department  employees 
cannot  under  the  doctrines  of  estoppel  or 
laches  bar  the  Secretary  of  the  Interior 
and  his  delegates  from  discharging  their 

duty  to  determine  if  public  lands  have  been 
omitted  from  an  original  survey  and  to  sur- 

vey those  lands  found  to  have  been  omitted. 

In  surveying  a  boundary  line  created  by  a  metes 

and  bounds  description  in  a  private  conveyance 
of  land,  calls  to  landmarks  or  monuments  are 

pre-eminent,  calls  to  boundaries  are  of  sec- 
ondary importance,  calls  of  courses  will 

prevail  over  calls  of  distances,  and  the 

recital  of  the  quantity  or  area  of  land  con- 
veyed will  be  least  influential. 

The  Coast  Indian  Community, 3  IBLA  285  (Oct.  5,  1971) 

Reservoir  right-of-way  applications  are 

properly  rejected  where  the  lands  applied 
for  are  within  public  land  surveyed  meander 
lines  of  the  Creat  Salt  Lake  and  have  been 

conveyed  to  the  State  of  Utah  by  the  United 
States  in  accordance  with  the  Act  of  June  3, 

1966,  and  they  will  not  be  suspended  to 
await  possible  reversion  of  the  land  to  the 

united  States  if  certain  contingencies  pre- 
scribed by  the  act  should  transpire. 

William  J.  Colman,  3  IBLA  322  (Oct.  8,  1971) 

Although  there  Is  no  right  to  a  formal  hearing 
on  a  protest  against  an  omitted  lands  survey, 

the  Board  of  Land  Appeals  may,  in  its  dis- 
cretion, order  a  hearing  on  the  factual 

Issues  where  warranted  by  the  circumstances. 

Utah  Power  and  Light  Company.  6  IBLA  79 
(May  22,  1972)  79  I<D.  397 

The  Department  is  authorized  to  correct  prior 
surveys  where  fraud  or  gross  error  has  occur- red. 

Where  a  government  resurvey  is  challenged  by  an 

appellant,  he  has  the  burden  of  establishing 
that  the  resurvey  is  erroneous  and  of  iden- 

tifying specifically  reversible  error  in  the 
decision  appealed  from.   An  appellant  cannot 
expect  the  Department  to  assume  his  burden 
of  searching  the  record  and  the  law  in  an 
effort  to  find  some  reversible  error  in  the 

decision  appealed  from. 

In  the  interpretation  of  a  patent  for  a  Mexican 
prlvste  land  grant  in  which  the  bank  of  a 
river  is  designated  as  one  of  the  boundaries, 
the  rule  will  be  applied  that  where  a  call 
Is  from  one  point  in  s  continuous  object, 
natural  or  artificial,  to  another  point  In  the 
same  object,  the  line  between  and  connecting 
the  two  points  follows  the  sinuosities  of 
such  object ,  rather  than  a  straight  line 
connecting  these  points.  The  call  for 
courses  and  distances  In  a  Government  survey 

made  subsequent  to  a  Mexican  private  land 
grant  which  Is  at  variance  with  sinuosities 
of  a  river  bank  must  yield  in  case  of  doubt 
to  the  superior  call  to  the  natural  monuments 
referred  to  as  constituting  the  boundary 
of  the  claim. 

Clarence  H.  Hunt.  Mamie  M.  Hunt.  5  IBLA  3R9 
(May  4.  1972) 

Mrs.  J.  W.  Moore.  8  IBLA  261  (Dec.  5,  1972) 

The  Secretary  of  the  Interior  is  authorized  and  Is 
under  duty,  to  consider  and  determine  what  lands 
are  public  lands,  what  public  lands  have  been  or 
should  be  surveyed,  and  what  public  lands  require 

extension  or  correction  of  surveys  of  the  public- 
lands  as  may  be  necessary,  including  the  surveying 
of  lands  omitted  from  earlier  surveys. 

Where  one  who  protests  the  performance  and  acceptance 
of  a  survey  of  land,  identified  by  the  cadastral 
engineer  making  the  survey  as  public  domain  land, 
offers  probative  evidence  that  the  land  is  not  in 
fact  federally  owned,  a  hearing  will  be  ordered  to 
receive  and  consider  such  evidence  and  to  ascertair 
the  facts. 

Stanley  G.  West,  14  IBLA  26  (Nov.  28,  1973) 
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When  lands  have  been  granted  according  to  an  official 
plat  of  survey  and  for  a  total  area  equal  to  that 
shown  on  a  duly  returned  and  approved  plat  of  sur- 

vey and  when  no  question  has  been  raised  about  the 
situs  of  any  survey  monument  delineating  the 
boundaries  of  the  sections  involved,  there  is  no 
hiatus  within  these  sections  and  homestead  entry 
application  premised  on  the  existence  of  such  a 
hiatus  is  properly  rejected. 

William  L.  Short,  Jr..  14  IBLA  229  (Jan.  24,  1974) 

The  amendment  of  the  land  description  in  a  home- 
stead entry,  three  years  into  the  entry,  to 

comport  with  the  newly  filed  survey  plat  for 
the  township  does  not  constitute  the  filing 
of  a  new  entry  running  from  the  date  of  the 
amendment. 

Flonie  Thomas,  18  IBLA  7  (Nov.  7,  1974) 

Where  a  surveyed  lot  of  public  land  riparian  to 
nonnavigable  body  of  water  is  leased  for  oil 

and  gas  according  to  the  plat  of  survey,  the 
area  covered  by  the  original  lot  remains  in 
the  lease,  even  though  part  of  the  lot  is 

thereafter  covered  by  water,  so  long  as  the 
United  States  retains  title  to  the  riverbed. 

Nllsen,  15  IBLA  187 James  L.  Harden,  Carl  A. 

(Mar.  29,  1974) 

The  State  of  Wyoming  does  not  lose  its  vested 
rights  to  a  school  section  which  passed  to  it 

upon  Its  admission  into  the  Union  upon  resur- 
vey  under  the  Act  of  May  29,  1908,  35  Stat. 
465,  unless  the  state  elects  to  accept  the 
resurveyed  section  and  to  waive  its  claim  to 
the  school  section  as  originally  surveyed. 

State  of  Wyoming,  15  IBLA  194  (Mar.  29,  1974) 

A  meander  line  is  not  a  line  of  boundary,  although 
it  may  be  given  that  effect  by  a  withdrawal, 
exception,  reservation  or  relinquishment  of 
lands  which  border  thereon. 

David  A.  Provlnae.  15  IBLA  387  (May  28,  1974) 
81  I.D.  300 

The  rule  of  priority  in  resolving  an  Internal 
inconsistency  on  the  face  of  the  official 
plat  of  survey  is  that  the  more  reliable 

calls  for  distance  prevail  over  the  compu- 
tation of  acreage. 

Where  the  extent  of  an  Oregon  Donation  Claim 

was  determined  in  the  issuance  of  the  certif- 
icate and  patent  by  the  correct  choice  between 

the  inconsistent  distance  calls  and  acreage 
computation  on  the  official  plat  of  survey, 

the  action  was  proper  and  did  not  constitute  a 
resurvey  of  the  claim. 

When  a  patent  was  issued  in  conformity  with  the 
duly  approved  survey  at  the  time  of  the  grant, 
the  rights  of  patent  amendment  applicants  are 

not  altered  or  enlarged  by  the  acreage  returns 
In  a  subsequent  private  resurvey. 

Hudson  Investment  Company,  et  al. 

(Sept.  13,  1974) 

17  IBLA  146 
81  I.D.  533 

AUTHORITY  TO  MAKE 

The  Secretary  of  the  Interior  is  authorized,    and  is 
under  a  duty,    to  consider  and  determine  what  lands 
are  public  lands,    what  public  lands  have  been  or 
should  be  surveyed,    and  what  public  lands  have 
been  or  remain  to  be  disposed  of  by  the  United 
States,    and  he  has  the  authority  to  extend  or  cor- 

rect the  surveys  of  public  lands  as  may  be  neces- 
sary,   including  the  surveying  of  lands  omitted  from 

earlier  surveys. 

Bernard  J.    and  Myrle  A.    Gaffney,    A-30327 
(Oct.   28,    1965) 

The  Secretary  of  the  Interior  is  authorized,  and 
is  under  a  duty,  to  consider  and  determine 
what  lands  are  public  lands,   what  public  lands 
have  been  or  should  be  surveyed,  and  what 
public  lands  have  been  or  remain  to  be  disposed 
of  by  the  United  States,  and  he  has  the  authority 
to  extend  or  correct  the  surveys  of  public  lands 
as  may  be  necessary,   including  the  surveying 
of  lands  omitted  from  earlier  surveys. 

Burt  A.    Wackerli,  etal.  ,   A-30576  (Sept.  27,  1966) 

73  I.  D.  280 

■Vhere  an  oil  and  gas  lease  is  issued  for  an  un- 
surveyed  island  located  in  a  navigable  bayou  in 
Louisiana  and  the  island  is  subsequently  sur- 

veyed, the  boundaries  of  the  lease  extend  only 
to  the  line  of  mean  high  water  as  surveyed,  even 
though  the  United  States  may  own  the  island 
down  to  the  line  of  mean  low  water,  because 
the  Mineral  Leasing  Act  applies  only  to  public 

lands  and  the  term  "public  lands"  applies  only 
to  lands  adjacent  to  navigable  waters  which  lie 
above  the  line  of  mean  high  water;  consequently 

there  is  no  occasion  to  survey  the  area  be- 
tween the  high  and  low  water  marks  and  to 

delay  the  adjustment  of  the  acreage  of  the 
lands  in  the  lease  in  accordance  with  the survey. 

Charles  J.    Babington,    A-30653  (Jan.   24,    1967) 
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The  subdivision  of  acquired  lands  of 
the  United  States  Into  a  rectangular 
system  having  aliquot  parts  similar  to 
those  employed  in  the  public  land  surveys 
does  not  make  the  lands  so  designated 

"surveyed"  within  the  ambit  of  the  reg- 
ulations under  the  Mineral  Leasing  Act 

for  Acquired  Lands  when  the  plat  of  the 
survey  has  not  been  approved  by  the 
Director,  Bureau  of  Land  Management. 

Arthur  E.  Meinhart,  Irwin  Rubensteln,  Appel- 
lants. Bruce  Anderson,  Appellee.  6  IBLA  39 

(May  12,  1972)        

The  Secretary  of  the  Interior  is  authorized, 
and  is  under  a  duty,  to  consider  and 
determine  what  lands  are  public  lands  and 

to  extend  or  correct  the  surveys  of  pub- 
lic lands,  as  necessary,  to  include  lands 

omitted  from  earlier  surveys. 

Utah  Power  and  Light  Company.  6  IBLA  79 

(May  22,  1972)  79  I#D.  397 

The  Department  is  authorized  to  correct  prior 

surveys  where  fraud  or  gross  error  has  occur- 
red. 

Mrs.  J.  W.  Moore.  8  IBLA  261  (Dec.  5,  1972) 

The  subdivision  of  acquired  lands  of  the  United 

States  into  a  rectangular  system  having  aliquot 
parts  similar  to  those  employed  in  the  public 
land  surveys  does  not  make  the  lands  so 

designated  "surveyed"  within  the  ambit  of  the 
regulations  under  the  Mineral  Leasing  Act  for 

acquired  Lands  when  the  plat  of  the  survey'has 
not  been  approved  by  the  Director,  Bureau  of 
Land  Management. 

Arthur  E.  Meinhart,  Irwin  Rubensteln,  Appellants, 

Homer  Lynn,  Appellee,  11  IBLA  129  (June  7,  1973) 

The  Secretary  of  the  Interior  is  authorized,  and  is 
under  duty,  to  consider  and  determine  what  lands 
are  public  lands,  what  public  lands  have  been  or 
should  be  surveyed,  and  what  public  lands  require 
extension  or  correction  of  surveys  of  the  public 
lands  as  may  be  necessary,  including  the  surveying  of 

lands  omitted  from  earlier  surveys. 

Stanley  G.  West,  14  IBLA  26  (Nov.  28,  1973) 

SURVEYS   OF  PUBLIC   LANDS 
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DEPENDENT  RESURVEYS  — Continued 

meander  line  shown  on  the  earlier  survey,    the 
boundary  of  the  government  lot  is  the  meander  line 
and  not  the  actual  shore  line  and  a  conveyance  of  the 
tract  which  describes  the  tract  simply  as  lot  5  does 
not  constitute  color  of  title  to  the  omitted 
land  lying  between  the  meander  line  and  the 
shore  line. 

William  F.    Trachte,    A-30291   (June  8,    1965) 

Where  a  resurvey  of  land  as  public  land  is  pro- 
tested on  the  ground  that  the  land  does  not  be- 

long to  the  United  States,  the  facts  and  law  must 
be  considered  to  determine  whether  they  support 
a  claim  by  the  United  States  of  title  to  the  land 
so  that  there  is  authority  for  extending  or 
correcting  the  original  survey. 

William  R.  Mills  et  al.  .  A- 307 10  (Feb. 
28,    1968) 

In  making  a  retracement  or  dependent  resurvey  of 
public  lands,  the  corners  established  by  the 
original  survey  should  be  located  if  possible  by 
considering  all  relevant  evidence  and  not 
simply  one  or  two  factors. 

In  determining  whether  original  survey  corners 
were  properly  identified  by  an  official  dependent 
resurvey  of  public  lands,  the  fact  that  the 

measured  distance  between  two  identified  origi- 
nal corners  as  determined  by  the  resurvey 

differs  somewhat  from  the  measurement  given 
in  the  original  survey  is  not  sufficient  alone  to 
disprove  the  identification  of  the  corners  as 
discrepancies  between  measurements  in  old  and 
more  recent  surveys  are  not  uncommon. 

A  protest  by  private  parties  against  the  acceptance 
of  a  plat  of  a  dependent  resurvey  of  an  area  of 
public  land  is  properly  dismissed  where  the 

evidence  supports  a  determination  that  an  origi- 
nal quarter  section  corner  in  dispute  was  actu- 
ally found  by  Government  surveyors  rather  than 

by  a  private  surveyor,  contrary  to  the  protes- 
tants'  contentions. 

Rubicon  Properties,  Inc.   et  al.  ,   A-30748 
(May  6,    1968) 

DEPENDENT  RESURVEYS 

Where  an  earlier  survey  showing  a  government  lot  5  as 
bounded  by  a  lake  is  shown  by  a  later  dependent  re- 

survey to  have  been  grossly  in  error  in  that  the  lake 
shore  for  some  distance  is  nowhere  near  the 

Where  in  the  course  of  a  dependent  resurvey  a 
mound  of  stone  is  found  in  a  position  consistent 

with  that  of  the  original  corner  which  is  reason- 
ably well  correlated  with  other  original  corners 

found  in  the  township,   it  will  be  accepted  as  the 
original  corner  in  preference  to  a  more  remote 
corner  despite  the  fact  the  the  latter  appears 
to  have  been  used  as  a  corner  in  the  positioning 
of  fences  built  many  years  ago  and  accepted  as 
the  boundary  by  some  landowners  in  the  area. 

Gilbert  and  Logie  Nolan,  A-30905  (Aug.   8,   1968) 
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In  a  township  where  the  interior  section  corner 
monuments  cannot  be  found,    the  proper  method 

of  determining  what  land  passed  from  the  Gov- 
ernment by  patent  is  by  proportionate  measure- 

ment between  existing  and  properly  restored 
corners  on  the  township  boundaries. 

SWAMPLANDS — Con t  inued 

surveyors,    and  where  the  Bureau  of  Land 

Management  has  rejected  the  State's  claim 
without  holding  a  hearing,    upon  the  State's 
request  for  a  hearing  on  the  issue,    the  case 
will  be  remanded  to  the  Bureau  for  such  a 
hearing. 

State  of  California,   A-30387  (Jan.    18,    1966) 

In  determining  whether  original  survey  corners 
were  properly  reestablished  by  an  official  de- 

pendent resurvey  of  public  lands,    the  fact  that 
the  measured  distance  and  bearing  between 
two  section  corners  as  determined  by  the  re - 
survey  differs  somewhat  from  the  measurement 
and  bearing  given  in  the  original  survey  is  not 
sufficient  alone  to  disprove  the  reestablishment 
of  the  corner,    as  discrepancies  between 
measurements  and  bearings  in  old  and  more 
recent  surveys  are  not  uncommon. 

Alfred   Stelnhauer.   1   IBLA  167    (Dec.    15,   1970) 

In  making  a  retracement  or  dependent  resurvey,    the 
corners  established  should  be  located  if  possible 
by  considering  all  the  relevant  evidence  and  not 
simply  one  or  two  factors. 

A  protest  against  an  accepted  plat  of  a  dependent 
resurvey  is  properly  dismissed  where  the  de- 

pendent resurvey  is  based  on  a  detailed  evalua- 
tion of  the  physical  evidence  of  a  disputed 

corner  and  of  the  corners  of  that  and  other  sur- 

veys while  the  protestant  relies  upon  one  call 
from  one  feature,   which  the  U.S.    surveyors 
could  not  find,    to  establish  the  rest  of  the  sur- 

vey by  courses  and  distances  without  reference 
to  any  other  features  described  in  the  field  notes 
or  other  recovered  corners. 

Orion  L.   Fenton,    1   IBLA  203  (Jan.    4.    1971) 

A  selection  made  in  behalf  of  the  State  of 
Louisiana  under  the  Internal  Improvement 
Act  of  September  4,    1841,  prior  to  the  Swamp 
Land  Act  of  March  2,    1849,  but  approved 
thereafter,   is  considered  as  appropriating  the 
land  and  precluding  the  grant  of  swamplands 
to  the  State  under  the  1849  act,   and  a  sub- 

sequent relinquishment  of  the  State's  claim 
under  the  1841  act  many  years  later  cannot 
effectuate  the  grant  under  the  Act  of  1849  or 
the  general  Swamp  Land  Act  of  September  28, 
1850,  since  they  are  grants  in  praesenti 
operating  upon  facts  as  of  their  dates  of  the 
enactment,   and  do  not  apply  to  facts  which  have 
changed  after  their  enactment. 

Where  the  Bureau  of  Land  Management  has  re- 
quired a  State,   which  filed  a  swampland  select- 

ion, to  contest  a  Federal  oil  and  gas  lease  by 
establishing  evidence  at  a  hearing  as  to  the 
character  of  the  land  at  the  date  of  the  Swamp 
Land  Act,  the  Department  is  not  limited  in  its 
consideration  of  the  State's  application  to  the 
sole  question  of  the  character  of  the  land  at 
the  date  of  the  Swamp  Land  Act,  but  may  also 
resolve  any  legal  issues  which  will  determine 
whether  title  should  be  approved  in  the  State. 

State  of  Louisiana  v.   State  Exploration  Company 
et_aL_  A-30505     (May  12,    1966)    73  I.  D.  148 

In  the  performance  of   a  dependent   resurvey 
in  order   to   find  a  boundary   line   described 
by   metes   and  bounds,    the   grant   boundary 
method  of   distributing  any  error   along 
the  entire   length  of   the   line   cannot  be 
utilized  where   the   apportionment  depends 
on  locating  and   fixing   the   terminus   of 
the  line  by   accepting  one   record  distance 
call  and  allowing  that   distance   to   control 
the  alteration  of   all  of   the  other   courses 
and  distances   recited   in   the   record   descrip- 

tion of   the  boundary. 

The  Coast   Indian  Community.    3   IBLA  285    (Oct.    5,    1971) 

SWAMPLANDS 

Where  the  State  of  California,    under  Rev.   Stat. 
2488,    claims  as  swamp  and  overflowed  land  an 
area  not  shown  to  be  of  such  character  by  the 
official  plat  of  survey  or  by  the   returns  of  the 

Where  a  State  applies  for  land  under  the  provisions 
of  the  Swamp  Land  Act,    and  after  hearing  the 
examiner  holds  that  certain  lands  are  subject 

to  grant  under  the  act,    and  where,    after  the  de- 
cision of  the  hearing  examiner  is  appealed  by 

the  Regional  Solicitor  on  behalf  of  the  State  Di- 
rector,   Bureau  of  Land  Management,    the  Bureau 

of  Indian  Affairs  files  a  petition  to  intervene 
for  itself  and  on  behalf  of  an  Indian  Tribe,   the 

petition  will  be  denied,    since  all  bureaus  and 
agencies  of  the  Department  are  represented  in 
adjudicative  proceeding  within  the  Department 
by  the  Office  of  the  Solicitor  and  are  not  per- 

mitted to  independently  participate. 

In  the  Matter  of  Land  Classification  State  of 

California,   Applicant,   A-31022  (Aug.    14.    1968) 
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Under  the  Swampland  Act  of  1850,  43  U.  S.  C.  sec. 
982-984  (1964),  as  amended,  43  U.  S.  C.   sec. 
987  (1964),  the  Secretary  of  the  Interior  has  no 
authority  to  determine  conflicting  claims  to 
land  claimed  by  a  state;  his  sole  function  under 

the  act  being  to  determine  the  physical  charac- 
ter of  the  land  and  whether  the  land  applied  for 

was  in  esse  at  the  later  of  the  date  of  the  act 

or  the  date  of  the  state's  admission  to  the  Union. 

In  the  Matter  of  Land  Classification,  State  of 

California,  Applicant,  A-31022  (Oct.    14,    196! 

In  the  Matter  of  Land  Classification,  State  of 

California,   Applicant,  A-31022  (Amended) 
(Oct.    27,    1969) 

The  burden  of  proof  as  to  character  of  lands 
applied  for  under  the  Swamp  Land  Act  falls 
upon   the   applicant   State. 

Land  not   i_n  esse  within  the  State  of 
California  on  September  28,    1850,    is  not 
subject   to   application  by  the  State  of 
California  under  the  Swamp  Land  Act. 

Land  subject   to  periodic  overflow  of   a   tempo- 
rary nature   is  not    "swamp   and   overflowed 

land"  within   the  meaning  of   the  Swamp  Land Act. 

GENERALLY  — Continued 

From  the  latter  part  of  the  19th  century  to  the 
Taylor  Grazing  Act  of  June  28,  1934,  there  was 
a  general  policy  of  the  federal  government  to 
permit  acquisition  of  title  to  open,  unreserved 

public  lands  by  individuals  settling  upon  the 
land,  Including  Indians,  but  vested  rights  were 
obtained  to  the  lands  only  upon  compliance  with 
a  specific  act  of  Congress,  and  only  for  the 
maximum  acreage  allowable  under  that  law. 

Navalo  Tribe  of  Indians  v.  State  of  Utah.  12  IBLA  1 
(June  29,  1973)  80  I.D.  441 

Land  which  might  be  mineral  In  character  may  be 
•elected  for  a  private  exchange  under  sec.  8(b) 

of  the  Taylor  Grazing  Act,  43  U.S.C.  *  315g(b) 
(1970),  without  a  mineral  reservation,  if  the 
public  interest  is  served  and  the  values  of  the 
selected  lands  are  not  less   than  the  offered 

lands.   A  protest  against  such  an  exchange  Is 
properly  denied  where  no  conflicting  right     > 
to  the  selected  land  Is  shown. 

Essex  International.  Inc.,  15  IBLA  232  (Apr.  16, 
1974)  81  I.D.  187 

State  of  California,  8  IBLA  164  (Nov.  24,  1972) 
CLASSIFICATION 

Lands    in   Louisiana  which   are   located  between 
the    low-   and  high-water  mark   of   a  navigable 
river   are  known  as  batture    lands   and   consid- 

ered  to  he  part   of   the   riverbed,    title   to 
which   vested   in   the  State   upon   its    admission 

to   the   Union   in   1812,    thus*  making  them  una- 
vailable   for  selection   under   the  Swamp   Lands 

Acts   of    1849   and    1850. 

State   of   Louisiana,    10   IBLA  283   (Apr.    17,    1973) 

An  application  for  a  homestead  entry  of  a  tract  of 
land  near  a  growing  city,   which  subsequently 
is  annexed  by  the  city,   is  properly  rejected  in 

the  exercise  of  the  Secretary  of  the  Interior's 
discretionary  authority  to  classify  lands  under 
the  Taylor  Grazing  Act  where  the  land  is  not 
suitable  for  economical  agricultural  develop- 

ment because  of  several  adverse  factors  and  is 

principally  valuable  for  residential  subdivision 

purposes. 

Edwin  H.    Richardson,    A-30639  (Aug.    31,    1967) 

TAYLOR  GRAZING  ACT 

GENERALLY 

Section   1   of  the  Taylor  Grazing  Act  provides  that 
lands  withdrawn  for  a  stock-driveway  may  be 
added  lo  a  grazing  district  and  made  subject  to 
the  Taylor  Grazing  Act. 

In  determining  what  land  is  to  be  classified  under 
section  7  of  the  Taylor  Grazing  Act  and  the 

act  of  August  31.    1964,  as  suitable  for  the 

satisfaction  of  scrip,   including  soldiers'  ad- 
ditional homestead  rights,   the  Secretary  may 

fix  a  maximum  value  per  acre  as  one  of  the 

factors  to  be  considered  and  reject  applica- 
tions for  lands  whose  per  acre   value  is  in 

excess  of  the  maximum  limitation. 

Zella  Hamlin,   A-30689  (Nov.    30,    1967) 
74  I.    D.  400 

B. M.    Williamson  et  al.  ,    A-30322  (Aug.    24,    1965) 
72  I.D.    3S2 

Prior   to  the  Taylor   Crazing  Act    of   June   28,    1934, 
generally  open,   unreserved   public   lands   could 
be   grazed   upon  without    federal   governmental 
Interference   or   regulation,   but    subject    to 
certain   state   laws. 

The  classification  of  land  under  the  Taylor  Graz- 
ing Act  as  suitable  for  disposal  under  the 

Recreation  and  Public  Purposes  Act  precludes 

the  appropriation  of  the  land  under  any  other 
public  land  law,    including  the  mining  laws. 

Raymond  P.   Heon,   A-31096(Nov.    18.    .769) 
  '  7B  I.D.  290 
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TIDELANDS 

Tidclands  are  not  subject  to  leasing  for  oil  and 
gas  under  the  Mineral  Leasing  Act. 

Sarah  Ann  Christie,  3  1BLA  7  (July  6,  1971) 

TIMBER  SALES  AND  DISPOSALS 
— Continued 

value,  an  appraisal  so  made  will  be  accepted 
where  the  purchaser  fails  to  demonstrate  error 
either  in  the  stumpage  value  or  volume  of  re- 

maining timber  fixed  by  the  appraisal. 

William  Hoornbeek,   A-30900  (Apr.    29, 

TIMBER  SALES  AND  DISPOSALS 

The  general  principles  of  compensatory  damages 
will  be  applied  in  determining  damages  to 
the  Government  resulting  from  a  breach  of 
a  contract  for  the  sale  of  timber  where  the 
contract  contains  no  express  provision  for 
the  determination  of  a  credit  value  of  timfcer 

remaining  on  the  contract  area  upon  ex- 
piration of  the  contract. 

Buell  Brothers,  A-30679  (Mar.    29,    1967) 

A  request  for  an  extension  of  a  timber  sales 

contract,   which  is  based  on  depressed  econom- 
ic conditions  in  the  industry,   is  properly 

denied  in  view  of  a  Departmental  regulation 
stating  that  market  fluctuations  are  not  a  cause 
for  consideration  of  contract  extensions;  it  is 
immaterial  that  ti.o  regulation  was  adopted 
after  execution  of  the  contract  since  the  grant 
of  an  extension  is  discretionary. 

Timber  Access  Industries  Company,   A-30834 
(Dec.    28,    1967) 

When  under  a  timber  sales  contract  the  purchaser 
is  liable  for  the  full  purchase  price,  he  must 

pay  that  amount  even  though  he  does  not  re- 
move all  the  timber  or  the  amount  of  the  timber 

available  to  him  under  the  contract  does  not 
come  up  the  estimated  volume;  he  is,  however, 
to  be  given  credit  for  the  amount  he  has  paid 
and  the  value  of  the  timber  remaining  uncut 
less  the  costs  of  conducting  a  resale.     He  is 
also  liable  for  the  fixed  amount  he  agreed  to 
pay  the  United  States  for  rehabilitation  work 
in  lieu  of  doing  such  work  himself. 

Leslie  G.    Caughman,   A-30890  (Feb.    21,    1968) 

Where  under  a  Bureau  of  Land  Management  timber 
sales  contract  and  the  regulations  an  extension 
of  the  contract  time  to  remove  the  timber  from 

the  contracj  area  may  be  made  with  payment  of 
the  price  of  the  remaining  timber  reappraised 

according  to  the  Bureau's  prescribed  appraisal 
procedures  for  determining  the  stumpage 

Where  an  amendment  to  a  Departmental  regula- 
tion would  authorize  relief  to  a  purchaser 

under  a  timber  sales  contract  from  a  rigid 

requirement  imposed  by  the  terms  of  the  con- 
tract and  the  regulations  in  effect  at  the  date 

of  execution  of  the  contract  that  payment  in 
full  of  the  contract  purchase  price  be  made 
prior  to  the  expiration  date  of  the  contract  as 
a  condition  to  the  granting  of  an    extension  of 
time  for  the  cutting  and  removal  of  timber,  the 

benefit  of  the  amended  regulation  may  be  ex- 
tended to  the  purchaser  if  it  does  not  adversely 

affect  the  rights  of  others  and  is  not  detrimen- 
tal to  the  interests  of  the  United  States. 

Forrest  Industries,  Inc.  ,   A-31001  (July  30.    1968) 

Acts,    as  well  as  words,   are  to  be  considered  in 
determining  whether  or  not  an  offer  has  been 
accepted,   and  where,   after  an  oral  agreement 
has  been  made  for  the  sale  of  timber,   the 
purchaser  indicates  dissatisfaction  with  some 
terms  imposed  by  the  vendor  but,   nevertheless, 
cuts  and  removes  the  timber,   the  purchaser's 
actions  are  more  reasonably  construed  as  acts 
in  the  performance  of  a  contract  than  as  the  re- 

pudiation of  the  oral  agreement  and  the  tortious 
taking  of  the  timber. 

A  provision  in  a  timber  sale  contract  requiring  ad- 
vance payment  for  and  the  securing  of  written 

permission  to  cut  additional  timber,   not  included 
in  the  original  contract,   which  the  Government 
has  agreed  to  sell,   in  the  absence  of  language 
clearly  indicating  such  intent,   will  not  be  con- 

strued as  imposing  a  condition  precedent  to  the 
formation  of  a  contract;  where,   after  it  has  been 
agreed  by  representatives  of  the  Bureau  of  Land 
Management  and  the  purchaser  under  such  a 
contract  that  designated  additional  timber  should 
also  be  cut,   the  purchaser  cuts  and  removes  the 
timber  prior  to  making  payment  therefor  and 
prior  to  receiving  permission  to  cut,   his  actions 
constitute  a  violation  of  the  terms  of  the  con- 

tract for  which  the  Government  is  entitled  to 
recover  compensatory  damages,    but  they  do  not 
constitute  trespass. 

Where  a  timber  sale  contract  provides  that  the  risk 
of  loss  shall  be  borne  by  the  purchaser  after  the 
timber  is  cut,  the  purchaser  is  not,  in  the  ab- 

sence of  an  express  modification  of  the  contract 
provision,  entitled  to  compensation  for  loss 
occasioned  by  the  staining  of  timber  between  the 
time  of  cutting  and  harvesting,    even  though  the 
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cutting  of  the  timber  may  have  been  done  at  a 
particular  time,   in  part  at  least,    to  accommo- 

date   the  Bureau  of  Land  Mangement. 

An  adjustment  in  the  price  paid  under  a  timber  sale 
contract  will  not  be  made  because  the  volume  of 
timber  conveyed  is  less  than  that  called  for  in  the 
contract  where  the  contract  provides  that  the 
purchaser  shall  be  liable  for  the  total  purchase 
price  regardless  of  whether  the  quantity  is  less 
than  estimated. 

Forest  Management,   Inc.,   A-31045  (Feb.    6,    1970) 

A  timber   sale  contract  will   be  considered   as 
modified    by    the    Bureau   of    Land   Management 
and    the   purchaser    thereunder   where    the 
record   produced   at    a   hearing   provides   a 
reasonable  basis   for    finding   that    the 
parties   agreed    to   a   substituted   change    in 
the   road    rocking   obligations   of    the    purchaser; 
however,    the   purchaser  will   not   be   found    to   be 
In  default   under    the  modified    terms   of    the  con- 

tract   if    the   record    fails    to   substantiate    the 

Bureau's   charge    that    the   purchaser   breached    its 
obligations. 

Parker    Industries, 1971) Inc.,    4   IBLA  117    (Nov.    30, 

Where  the  purchaser  under  a  timber  sale  contract 
is  charged  by  the  Bureau  of  Land  Management 
with  a  breach  of  contract  requirements  pertain- 
ing  to  the  surfacing  of  roads  and  the  purchaser 
contends  that  the  requirements  were  orally 
modified  by  the  parties  and  that  it  met  the  mod- 

ified requirements,   a  hearing  will  be  ordered  to 
resolve  the  dispute  as  to  the  modification  and  the 
performance;  however,   if  the  purchaser  does  not 
wish  a  hearing  and  none  is  held,   the  determina- 

tion that  it  breached  the  contract  will  stand 

since  it  has  the  burden  of  proving  that  the  con- 
tract was  orally  modified. 

A  timber  purchaser  will  be   released    from  the 
harsh   consequences   arising   from  his   con- 

tractual  obligation  where   the   decision   to 
compel  him  either  to  perform  or   to  pay 
damages  was   premised  on  a  misconception 
of   the   latitude   afforded   the   authorized 
officer  by  delegated  authority,   and  where 
that  decision  was  made   in  disregard  of   the 
best   interests   of  the  United   States,   con- 

trary  to   the  policy  of   this  Department. 

Irvln  P^a£ce_d/b/a_Pearce_Brp8^,    5  IBLA  373 

(Tpr.    24,   1972T" Parker  Industries,   Inc.,   A-31018(Feb.    6,    1970) 

A  request  for  extension  of  timber  sale  contracts, 
based  on  a  general  repression  in  the  national 
economy,   may  be  granted  where  it  appears  that 
such  action  will  benefit  the  public  interest. 

Oregon  Alder- Maple  Company.    1  IBLA  241 
(Jan.    26,   1971) 

A  request    for  extension  of   a   timber  sale  contract 
is   properly   denied  where    the   purchaser  has   not 
shown   that   its   delay   in   cutting  and   removal 
was   due    to   causes   beyond    its   control. 

Nordic  Veneers,    Inc.,    3  IBLA  86,    (Aug.    2,    1971) 

A  request   for  extension   of    a   timber  sale 
contract   is   properly   denied  where    the 
purchaser  has   not   shown    that   its   delay 
In  cutting  and   removal  was   due   to   causes 
beyond   its  control. 

Clark   Canyon  Lumber   Company.    3   IBLA   247 
(Sept.    13,    1971) 

Where   a   Bureau   of    Land   Management    timber    sale 
contract   required    the    purchaser    to   rock  a 
designated   rond    under    certain   specifications, 

in    the   absence   of    a   "change"   clause    in    the 
contract,    Bureau    personnel   could    not   unilater- 

ally  require    the    purchaser    to   rock   another   road 
instead;    nevertheless,    the   parties   could   agree 
to  a   modification   of    the   original   contract. 

The  Secretary  of  the  Interior  is  authorized 
under  sec.    11  of  the  Act  of  May  14,   1898, 
as   amended,   16  U.S.C.    f  615(a)    (1970) 
[formerly  48  U.S.C.    I  421   (1958)],   to 
promulgate  regulations  governing  small 
sales  of  timber  in  Alaska  which  provide 
for  competitive  bidding.     However,  where 
regulations  specifically  provide   for 
exclusively  noncompetitive  procedures   for 
such  sales,   the  general   timber  regula- 

tions, based  upon  30  U.S.C.    I  601   (1970) 
will  be  deemed  not  applicable. 

The  admission  of  Alaska  into  the  Union  did 
not  repeal  the  statutes  particularly 
applicable  to  that  state,  not   related 
to  its   former  territorial  government. 
Therefore  sec.    11  of  the  Act  of  May   14, 
1898,   as  amended,    16  U.S.C.    I   615(a) 
[formerly  48  U.S.C.    J  421   (1958)]   is 
still   in  effect,   despite  the  existence 
of  the  general  timber  authorization  con- 

tained  in  30  U.S.C.    i  601   (1970).     The 
latter  Act  is  deemed  to  be  inapplicable 
to  small  sales  of  timber  in  Alaska  since 
its  authority  is  limited  to  situations 

where   the  disposition  of  the  timber "*  *  *   is  not  otherwise  expressly 

authorized  by   law." 

Andrew  W.   Mlscovlch,   6  IBLA  100   (May   31,    1972) 

A  request  for  extension  of  a  timber  sale  con- 
tract is  properly  denied  where  the  purchaser 

has  not  shown  that  its  delay  in  cutting  and 
removal  was   due   to   causes   beyond   its   control. 

Doyle  Hilling  Company, 
(June   19,    1972) 

Inc.,    6   IBLA  190 
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A  request  for  extension  of  a  timber  sale  con- 

tract will  not  be  granted  where  it  appears 

that  the  purchaser  was  not  delayed  in  cut- 

ting or  removal  through  causes  beyond  his 

control  and  without  his  fault  or  negligence. 

Andrew  W.  Miscovlch,  6  IBL*  265  (June  29,  1972) 

A  timber  sale  is  a  lump-sum  sale  where  the 

purchase  price  Is  not  contingent  on  the 
volume  of  timber  to  be  recovered.   Where 

a  timber  sale  contract  provides  for  a 

lump-sum  payment  for  removal  of  all  trees 

marked  with  blue  paint  within  a  desig- 

nated area,  liability  for  payment  may 

not  be  adjusted  to  the  volume  of  the 

timber  so  designated  and  sold. 

Where  the  BLM  timber  sale  contract  specifi- 

cally disclaims  the  warranty  as  to  volume, 
none  arises. 

An  owner  of  land.  Including  a  governmental 

unit,  may  remove  timber  from  his  land  as  an 

incident  to  the  ownership  of  the  ground.   Ho 

would  not  be  responsible  in  damages  to  an 

adjoining  land  owner,  unless  he  committed 

some  negligent  act  while  removing  the  same. 

This  doctrine  holds  even  though  the  adjoin- 

ing property  might  be  damaged  as  a  result 

of  the  timber  removal. 

A  decision  by  a  District  Office  to  proceed  with 

a  proposed  timber  sale,  which  was  made  after 
consideration  of  all  relevant  facts,'  and 
which  decision  is  supported  by  the  record, 

will  not  be  disturbed  in  the  absence  of  a 

showing  that  the  decision  is  clearly  in 

error. 

Crooks  Creek  Commune.  10  IBLA  24  3  (Api 

A  disclaimer  of  warranty  of  quantity  in  a 

BLM  timber  sale  contract  is  not  uncon- 

scionable pursuant  to  §  2-302  of  the 
Uniform  Commercial  Code. 

John  D.  Huffman,  7  IBLA  190  (Sept.  7,  1972) 
79  I.D.  567 

Upon  request  of  the  State  Director,  a  District 

Manager,  Bureau  of  Land  Management,  who  has 

authority  to  enter  into  timber  sale  contracts 

also  has  authority  to  terminate  such  contracts 

when  to  do  so  would  hi'  in  the  best  interest 
of  the  Government . 

Where  the  high  bidder  at  a  timber  sale  fails  to  exe- 

cute the  contract,  supply  a  bond,  or  pay  the  bal- 

ance of  the  first  installment  within  30  days  after 

his  receipt  of  the  contract,  and  where,  during 

such  period,  he  has  not  made  written  request  for 

as  extension  of  the  time  for  compliance,  the  gov- 

erning regulation  requires  that  the  bid  deposit 

shall  be  retained  as  liquidated  damages,  and  the 

high  bidder  will  lose  his  right  to  receive  the 

contract . 

Kenneth  C.  Brady  (D/B/A) ,  1 

13  IB'LA  10  (Aug.  29,  1973)" 

L.  Logging, 

Section  1  of  the  Act  of  July  31,  1947,  as_ 

amended ,  30  U.S.C.  5  601  (1970)  gives  the 

Secretary  the  power  to  dispose  of  timber 

on  the  public  lands  if  to  do  so  would  not 

be  detrimental  to  the  public  interest. 

In  accordance  with  guidelines  provided  by  the 

Council  on  Knvi ronmental  Quality,  36  K.K. 

7724,  detailed  environmental  statements  are 

not  required  under  section  102(2) (0)  of  the 

National  Knvi  ronmental  Pol  ley  Act  of  19b9, 

42  U.S.C.  §  43J1(2)(C)  (1970),  in  connection 

with  the  cancellation  of  a  timber  sale  con- 

tract where  it  Is  not  reasonable  to  antici- 
pate a  cumulal ively  s i gn i  i  f •fleet 

'I  ronmen  t  . 

irk  Canyon .umber  Comn II A  347  (Feb. 
80  I.I).  202 

Unless  approval  of  an  assignment  of  a  timber  sale 

contract  is  given  by  the  contracting  officer, 

the  purchaser  remains  liable  on  the  contract. 

A  contracting  officer  is  not  authorized  to  approve 

an  assignment  of  a  timber  sale  contract  unless 

the  contract  provisions  regarding  assignment 
are  met. 

Where  a  timber  sale  contract  and  applicable  regu- 

lations define  '"timber"  to  include  downed  trees 
or  logs  capable  of  being  measured  in  board  feet, 

as  well  as  standing  trees,  and  the  purchaser  Is 

to  receive  a  credit  for  "timber  remaining  on  the 

contract  area,"  it  is  error  to  compute  this 
credit  without  including  the  value  of  such 

downed  trees  or  logs  not  removed  from  the  con- 
tract area. 

Cold  Springs  Lumber  Company, 
1973) 

13  IBLA  49  (Sept. 

ie  Oregon  and  California  Revested  Lands  Act 
of  August  28,  1937,  as  amended,  43  U.S.C. 

§§  1181a-118lf  (1970), '  provTd'ing  for  sus- tained yield  management  of  timber  resources, 

and  16  U.S.C.  §§  594,  594-1  (1970),  which 
direct  a   policy  of  preserving  forest 
resources  from  insect  infestation  and  damage, 

envisage  that  the  Department  is  under  an 
obligation  to  protect  timber  from  such 
ravages,  i nc  hiding  w i thout  limitation,  the 
sale  of  timber  so  affected. 

It  is  proper  for  the  Bureau  of  Land  Management 

to  reserve  or  "set  aside"  timber  for  sale 
exclusively  to  qualifying  small  business  con- 

cerns pursuant  to  the  Small  Business  Act  to 
ensure  that  such  concerns  are  able  to  obtain 

their  proportionate  share  under  a  reasonable 
formula,  and  such  sales  are  not  rendered 
invalid  merely  because  another  federal  agency 
utilizes  a  somewhat  different  formula,  or 
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because  plans  to  conduct  such  sales  were  not 

announced  at  the  beginning  of  the  fiscal  year, 

or  because  an  appropriate  delineation  of 

marketing  areas  for  the  purpose  of  Imple- 
menting the  Act  resulted  In  the  Inclusion  of 

two  timber  units  In  the  same  marketing  area. 

Medford  Corp.  (Appellant).  Olson-Lawyer  Lumber 
Co.  and  Eugene  P.  Burrlll  Lumber  Co.  (Appellees) , 
16  IBLA  321  (Aug.  14.  1974)        ° 

determine  whether  payment  for  the  additional 
trees,  at  the  value  when  cut,  i^ay  be  obtained 
as  a  compromise  under  4  CFR  103.5  and  BLM 
Manual  5481.12  B  and  9230.61. 

The  Government's  resale  expense  should  be  deducted from  the  credit  granted  the  vendee  of  a  timber 
sale  contract  for  timber  remaining  in  place 
after  abatement  of  the  contract. 

^loyd  L.  Clark.  17  IBLA  201  (Sept.  17,  1974) 
81  I.D.  546 

A  decision  by  a  BLM  District  Office  to  proceed 
with  a  proposed  timber  sale,  which  was  made 
after  consideration  of  all  relevant  facts, 

and  which  decision  Is  supported  by  the  record, 
will  not  be  disturbed  In  the  absence  of  a 

showing  that  the  decision  is  clearly  in  error. 

Terry  Cain,  et  al..  16  IBLA  342  (Aug.  14,  1974) 

"Cruise  sale  contract."   Form  5430-3  (1966), 
"Contract  for  the  Sale  of  Timber,  Cruise  Sale," 
is  a  lump-sum  contract  for  a  designated  lot  of 
timber  In  a  described  area,  and  the  contract 
price  does  not  vary  with  the  quantity  or 
quality  of  timber  actually  located  therein. 

In  legal  effect,  a  vendor's  estimate  of  quantity 
or  quality  of  a  specific  lot  of  In-place  dead 
or  down  timber  is  sul  generis  because  certainty 
cannot  be  determined  except  by  harvesting  and, 

even  then,  there  Is  room  for  disagreement  as 
to  whether  all  merchantable  timber  was  har- 

vested by  vendee. 

Where  there  has  been  a  specific  disclaimer  of 

warranty  by  vendor-Government  as  to  quality 
and  quantity  of  specified  dead  trees  in  a 
timber  cruise  sale  contract,  the  parties  are 
deemed  to  have  contracted  on  the  assumption 
there  was  a  doubt  as  to  such  quality  and 
quantity  and  the  risk  with  regard  to  such 
factors  must  be  considered  to  have  been 
assumed  be  vendee  as  one  of  the  elements 

of  the  bargain. 

Where  warranty  as  to  quality  and  quantity  is 
specifically  disclaimed  by  the  Government- 
vendor  in  a  timber  cruise  sale  contract, 

only  good  faith  is  required  of  the  Govern- 
ment in  naming  an  estimated  amount. 

Where  warranty  as  to  quality  and  quantity  Is 
specifically  disclaimed  by  the  Government 
in  a  lump-sum  cruise  timber  sale  contract, 
the  vendee  is  not  Justified  in  relying  on 

the  Government's  estimate  of  quantity  or 
quality  for  the  parties  did  not  intend 
the  estimate  to  be  a  basic  assumption 
of  the  ultimate  agreement. 

Where  a  Government  estimate  in  a  sale  of  timber 

by  lot  is  grossly  excessive  as  to  quantity  of 
board  feet  sold,  and  cutting  of  additional 
timber  Is  authorized  in  error  by  a  Government 
timber  manager,  the  Department  position  as  to 
damages  for  trespass  should  be  reexamined  to 

"Market  value  of  the  timber  remaining."   In  sec. 
11  of  Form  5430-3  (1966)— Contract  for  the 

Sale  of  Timber,  "Cruise  Sale"~the  above 
phrase  refers  to  a  single  market  value  for 
the  entire  remaining  timber. 

Upon  expiration  of  time  for  cutting  and  removing 
timber  under  a  Form  5430-3  (1966)  lump  sum 
timber  sale  contract,  the  purchaser  is  en- 

titled to  a  credit  against  the  amount  due, 

such  credit  being  in  the  amount  of  the  market 
value  of  the  timber  remaining  on  the  contract 
area,  or  its  pro  rata  contract  price,  whichever 
is  less,  computed  on  a  lump  sum  rather  than 
a  per  species  basis. 

Doyle  Milling  Co..  Inc..  17  IBLA  270  (Sept.  27, 
1974)  81  I.D.  605 

TITLE 

GENERALLY 

The  Secretary  of  the  Interior  has  the  authority 

and  the  duty  to  determine  what  lands  are  pub- 
lic lands  of  the  United  States,  Including  the 

authority  to  determine  navigability  of  a  lake 

to  ascertain  whether  title  to  the  land  under- 
lying the  lake  remains  in  the  United  States 

or  whether  title  passed  to  a  State  upon  its 
admission  into  the  Union. 

§_L; ' l JL  "f  Mt'ntan; 

1  IBLA  3  (May  17,  19  73) 
80  I.D.  312 

Reliance  on  erroneous  notations  in  federal  and 
county  land  records  can  neither  serve  to  divest 
the  United  States  of  title  to  land,  nor  estop 

the  United  States  from  denying  that  title 
passed  or  from  concluding  that  a  patent  cannot 
be  amended  to  include  certain  land. 

Hudson  Investment  Company,  et  al. 

(Sept.  13,  1974) 

17  IBLA  146 

81  I.D.  533 
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REAL   PROPERTY 

For  the  purposes  of  the  Federal-Aid  Highway  Act  of 
1958,   23U.S.C.    sec.    120  (Supp.   V,   1969)  those 
lands  selected  by  the  State  of  Alaska  pursuant  to 
the  Alaska  Statehood  Act  of  1958  (72  Stat.    339) 
remain  public  lands  until  such  time  as  a  final 
patent  has  been  issued  to  the  State. 

Distribution  of  Funds  for  Federal  Aid-Highways 
.Based  on  Area  of  Lands  in  Federal  Ownership  in 
Alaska.  M-36834  (Aug.   27,    1971) 

TORTS   EXCEPTED   FROM  ACT 

An  allocation  of  grazing  privileges  consti- 
tutes an  act   In  performance  of  a  discre- 

tionary  function   for  which  the  federal 
government   is   immune   from  suit   under  the 
Federal  Tort  Claims  Act,   28  U.S.C.    i  2680(a) 

(1970). 

Eldon  L.   Smith.   6   IBLA  166   (June   K,   1972) 

TOWNSITES 

TORTS 

GENERALLY 

An  allocation  of  grazing  privileges  consti- 
tutes an  act  in  performance  of  a  discre- 

tionary function  for  which  the  federal 

government  is  immune  from  suit  under  the 

Federal  Tort  Claims  Act,  28  U.S.C.  I  2680(a) 
(1970). 

Eldon  I.  Smith.  6  IBLA  166  (June  14,  1972) 

CONTRIBUTORY  NEGLIGENCE 

From  the  mere  fact  that  a  claimant  was  hurrying 
at  the  time  of  the  accident,   it  cannot  be  con- 

cluded that  the  claimant  was  contributorily 
negligent,   and  not  reasonably  careful. 

A  settler  residing  on  a  lot  within  a  townsite  who  is 
otherwise  eligible  to  make  a  preemption  entry  is 
not  to  be  denied  his  preference  right  on  the 
ground  that  his  entry  is    within  a  flood  plane  where 
the  order  opening  the  townsite  to  disposition  made 
no  reference  to  the  exclusion  of  lots  from  dispo- 

sition for  that  or  any  other  reason. 

Don  Holzhey,   A-31070  (Jan.    28,    1970) 

An  appellant  asserting  a  preference  right  to  pur- 
chase a  lot  in  Zortman  Townsite,   Montana,    must 

show  that  he  had  maintained  on  the  lot  an  actual 

residence  in  which  he  was  residing  on  the  date  of 
final  proof;  the  use  of  a  house  on  a  lot  for  occa- 

sional weekends  and  vacation  purposes  does  not 
constitute  "actual  residence.  " 

Marjie  I.  Kalal,   A-31116(Mar.    3,    1970) 

Claim  of  Frances  McGregor,   T-1436-5-65 
(Aug.    9.    1965)  72  I.  D.    348 

LICENSEES  AND   INVITEES 

TRESPASS 

GENERALLY 

In  the  District  of  Columbia,   those  using  the 
public  parks  and  adjoining  sidewalks  which 
are  under  the  jurisdiction  of  the  United  States 
arc  doing  so  at  the  invitation  of  the  Government, 
and  therefore,    are  licensees  by  invitation.     The 
duty  owed  to  licensees  by  invitation  by  the 
Government  is  to  use  reasonable  and  ordinary 
care  for  their  safety  and  to  provide  reasonably 
safe  premises,   and  to  protect  them  or  warn 

them  against  any  danger  known  to  the  Govern- 
ment which  a  careful  person  might  not  discover. 

The  duty  owed  by  the  Government  to  a  licensee 
by  invitation  in  the  District  of  Columbia 
includes  the  duty  to  warn  of  obstructions  on 
sidewalks  adjoining  public  parks  on  United 
States  Reservations. 

Claim  of  Frances  McGregor,   T-1436-5-65 
(Aug.    9,    1065)  72  I.  D.    348 

No  rights  arc  initiated  under  the  Small  Tract  Act 
by  occupying  or  by  making  improvements  upon 
land  prior  to  receiving  authorization  to  do  so, 
and  if,  pursuant  to  a  small  tract  application,  the 
land  occupied  is  classified  as  suitable  for  that 
purpose,  trespass  charges  will  be  assessed  as 
a  prerequisite  to  the  issuance  of  a  small  tract lease. 

Fred.J.    Rand.    Earl  E.    Cook,   A-30228 
(Mar.    26,    1965) 

Gene's  Auto  Service,  Inc.  ,   Bridie  C.   Immel, 
A-30360  (June  30,    1965) 

The  cutting  and  removing  of  timber  which  has  not 
been  designated  for  cutting  constitutes  trespass 
for  which,   in  the  absence  of  a  finding  that  the 
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trespasser  acted  willfully  or  maliciously,    double 

damages  are  properly  imposed  in  the  State  of 
California. 

A  provision  in  a  timber  sale  contract  requiring  ad- 
vance payment  for  and  the  securing  of  written 

permission  to  cut  additional  timber,  not  included 
in    the  original  contract,   which  the  Government 

has  agreed  to  sell,   in  the  absence  of  language 

clearly  indicating  such  intent,   will  not  be  con- 
strued as  imposing  a  condition  precedent  to  the 

formation  of  a  contract;  where,   after  it  has  been 

agreed  by  representatives  of  the  Bureau  of  Land 

Management  and  the  purchaser  under  such  a  con- 
tract that  designated  additional  timber  should 

also  be  cut,   the  purchaser  cuts  and  removes  the 
timber  orior  to  makine  oavment  therefor  and 

prior  to  receiving  permission  to  cut,  his  actions 
constitute  a  violation  of  the  terms  of  the  contract 
for  which  the  Government  is  entitled  to  recover 

compensatory  damages,   but  they  do  not  consti- 
tute trespass. 

Forest  Management,   Inc. .   A-31045  (Feb.    6,    1970) 

Grazing  livestock  on  federal  public  lands 
In  excess   of    the   authorized  permit   use, 
or  without   an  appropriate   license  or 

permit,    constitutes   trespass    for  which 
damages  may   properly  be  assessed. 

Where  an  applicant  for  grazing  privileges 
has  failed  to  pay  damages  assessed  by 
the  Secretary  of  the  Interior  for  a 

grazing  trespass,  a  district  manager 
properly  conditioned  approval  of  the 

applicant's  application  upon  payment 
of   his  outstanding   trespass   damages. 

Where   an   applicant   has   been  denied  grazing 
privileges   because  he  has    failed   to  pay 
trespass   damages   assessed  by   the   Secre- 

tary  of   the   Interior  but,   despite   re- 
peated warnings   by  Bureau  of   Land  Manage- 

ment  personnel,   he  willfully  and   repeated- 
ly  grazed  his   livestock   in   trespass,    an 

Administrative   Law   Judge,    following   a 
hearing  on  a  show   cause   notice,   properly 
assessed   trespass   damages   and  suspended 

the   applicant's   grazing  privileges   until 
three  years   after  payment  of   the   damages. 

A  grazing  trespass  will  not  be  deemed  clearly  willful 

where  the  licensee's  conduct  in  committing  the 
trespass  is  consistent  with  his  view  of  the  date  on 

which  the  ranee  had  been  opened  to  grazing,   and 

the  evidence  that  he  knew  the  correct  date  is  not 

persuasive. 

Lawrence  F.    Bradbury,  2  IBLA  116  (Apr.    5.    1971) 

Eldon  L.    Smith,   8   IBLA  86    (Nov.    3,   1972) 

Where   a   grazing   licensee  with  a   record  of 
ten   trespass  violations   over  a  period   of 

three  years   commits   additional  violations, 
all  of  which   are   deemed  to  be  repeated 

trespasses,    a  reduction   in  grazing  privi- 
leges may  be  imposed   and  a   20-percent 

reduction   of    two  years   is   Justified. 

A  grazing   trespass  will  not  be   deemed   clearly 

willful  where   two  separate,   almost   simulta- 
neous  violations   of   short   duration  have 

occurred   followed  by   an  admittedly  willful 
violation   involving  only  one   cow   for  one   day. 

State  Director    for  Utah  v.    Edgar  Dunham. 

3  IBLA  155      (Aug.    31,    1971),  73  I.  D.    272 

Where  a  grazing   licensee   committed  eleven   grazing 
violations   during   the  period    1956-62   and   six 
violations   during   1967  and    1968,    the   six  vio- 

lations,   although   not    found    to   be   clearly   willful 
or  grossly   negligent,    constitute   repeated    tres- 

passes   for  which   a   reduction   in   grazing  priv- 
ileges  may   be    imposed   and   a    102   reduction    tor 

one  year   is   justified. 

John  Cribble. IBLA  134  (Dec.  3,  1971) 

Where  an  assertion  Is  made  that  unauthorized 
uses  of  public  lands  are  being  made,  such 
an  assertion,  even  if  true,  cannot  vest 
in  an  applicant  any  right  not  authorized 
by  law. 

Lcroy  Mart: IBLA   160    (Dec.    17,    1<>71) 

John  E.   Walton,    8   IBLA   237    (Nov.    29,    1972) 

Where   residential    owner-occupants   of 

improvements   of   a  mining   claim  volun- 
tarily   relinquish    the   claim  pursuant 

to   the    filing  of   an   application   under 

the  Mining   Claim  Occupancy   Act    and   they 

are    found  not    to  be   qualified   applicants 
under   the  Act,    their   continued   occupancy 
thereafter   Is    technically   a   trespass, 

for  which   the   United  States   may   seek   and 
collect    damages    unless    the   occupancy   Is 
regularized   under  some   other  provision 
of    law. 

Richard  0.    and   Marga 

Morg 

an,    10    IBLA   141 
23,    1973) 

As   the  Mining  Claims   Occupancy  Act  was 
intended   to  be   remedial    for   those  bona   fide 
occupants   of   mining  claims  which   could  not 
be   taken   to  patent,   no   trespass   damages 

should  be   assessed  where   the   improvements 
were   originally   constructed  on   the   land 
before   it  was  withdrawn   from  settlement 
or   location. 

Rulon   Stephen  Scott,    11   IBLA  287    (June   28, 1973) 
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The  Superintendent,  as  a  representative  of  the 
Secretary,  owes  a  duty  to  protect  the  land  of 
a  competent  Crow  Indian  against  livestock 
trespass  so  long  as  the  land  remains  in  trust 
status  and  is  unleased. 

Administrative  Appeal  of  Juanita  Humphrey  Michalek 
(Crow  Allottee  No.  3292)  v.  Area  Director,  Billings, 
et  al.,  2  IBIA  175  (Feb.  26,  1974)      81  I.D.  90 

Where  licensee  grazed  cattle  without  permission 
or  clearance  in  a  certain  pasture  as  a  result 
of  extenuating  circumstances,  such  act  is  held 
to  constitute  technical  trespass  and  licensee 
is  liable  for  single  damages  of  $2  per  AUM  and 
is  not  otherwise  subject  to  disciplinary  action. 

State  Director  for  Utah  v.  Chynoweth  Brothers, 
17  IBLA  113  (Sept.  11,  1974) 

Where  a  Government  estimate  in  a  sale  of  timber 

by  lot  is  grossly  excessive  as  to  quantity  of 
board  feet  sold,  and  cutting  of  additional 
timber  is  authorized  in  error  by  a  Government 
timber  manager,  the  Department  position  as  to 
damages  for  trespass  should  be  reexamined  to 
determine  whether  payment  for  the  additional 
trees,  at  the  value  when  cut,  may  be  obtained 
as  a  compromise  under  4  CFR  103.5  and  BLM 
Manual  5481.12  B  and  9230.61. 

Lloyd  L.  Clark,  17  IBLA  201  (Sept.  17,  1974) 

81   l.D. 546 

Where    it   has   been  determined   that   a  grazing 
trespass   on    the   Federal    range,   while   not 
clearly  willful  or  grossly  negligent,    is 
repeated,    the    regulation    requires    that    the 
forage   value   shall   be   computed   and   assessed 
at   $4  per   animal   unit  month   or   twice    the 
commercial    rate    if   such   amount   is   higher. 
When  the   commercial   rate   is   $4,   the   assess- 

ment  of   damages    at    $8  per  animal  unit   month 
for  repeated   trespasses  will  be  affirmed. 

Where   a  grazing   licensee   committed  eleven  grazing 
violations   during   the   period    1956-62   and   six 
violations   during    1967   and    1968,    the   six   vio- 

lations,   although   not    found   to  be   clearly  willful 

or  grossly  negligent,    constitute   repeated   tres- 
passes   for  which   a   reduction   in   grazing  priv- 
ileges may  be   imposed  and  a   102  reduction   for 

one  year  is   justified. 

John  Gribble,   4   IBLA  134   (Dec.    3,   1971) 

Where   it  has  been  determined   that   a   grazing 
trespass   on   the  Federal   range   is    repeated 
or   clearly  willful,    the  value   of    the   for- 

age  consumed  shall  be  computed   and  assessed 
at    $4  per  animal-unit  month,    or   twice    the 
commercial   rate   if  such   amount   is  higher. 
Where    the   commercial  rate   is   $4,    the  assess- 

ment  of   damages   shall  be  at   the  rate   of   $8 
per   animal-unit  month. 

MEASURE  OF  DAMAGES 

Considerations  such  as  the  willfulness  or  innocence 
of  the  trespasser  which  may  be  applicable  in 
measuring  the  damages  in  an  ordinary  tort 
trespass  case  may  not  be  pertinent  where 
damages  for  the  unauthorized  removal  of  sand 
and  gravel  from  Federal  lands  are  assessed 
pursuant  to  a  liquidated  damages  provision  in  a 
contract  under  the  Materials  Act  providing  for 
the  sale  of  a  specified  amount  of  sand  and 

gravel. 

Santa  Fe  Sand  and  Gravel  Co. , 

(Apr.   25,   1967) 
Inc..  A -306 57 

In  calculating  damages  for  trespass  on  the 
Federal  range  based  upon  the  amount  of 
forage  consumed,  whenever  fractional 
animal-unit  months  are  involved,  their 
sum  must  be  rounded  upward  to  arrive  at 
the  total  number  of  animal-unit  months 
for  which    the  damages   are    to  be  assessed. 

John  E.   Walton,    8  IBLA  237   (Nov.    29.   1972) 

UNIFORM  RELOCATION  ASSISTANCE  AND  REAL 
PROPERTY  ACQUISITION  POLICIES  ACT  OF 
1970 

The  cutting  and  removing  of  timber  which  has  not 
been  designated  for  cutting  constitutes  trespass 
for  which,   in  the  absence  of  a  finding  that  the 
trespasser  acted  willfully  or  maliciously,  double 
damages  are  properly  imposed  in  the  State  of 
California. 

Forest  Management,   Inc. ,   A-31045(Feb.    6,    1970) 

GENERALLY 

A  claim  for  the  allowance  of  interest  on 

funds  received  for  real  property  acquired 
by  the  United  States  and  for  relocation 
assistance  benefits  is  properly  denied 
on  the  basis  that  the  Act  and  implementing 
regulations  do  not  provide  for  such  interest 

payments. 
Uniform  Relocation  Assistance  Appeal  of 
Mr.  and  Mrs.  Theodore  M.  Tusslng,  1  OHA  46 

(Mar.  6,  1974) 
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UNIFORM  RELOCATION  ASSISTANCE  AND  REAL 

PROPERTY  ACQUISITION  POLICIES  ACT  OF 

1970 — Continued 

UNIFORM  RELOCATION  ASSISTANCE  AND  REAL 

PROPERTY  ACQUISITION  POLICIES  ACT  OF 

1970— Continued  
~~~ 

GENERALLY  — Continued 

Payments  and  benefits  provided  by  Title  II 
and  Section  303  of  the  Act  are  made  adminis- 

tratively by  the  acquiring  agencies  in  accor- 
dance with  administrative  regulations  and 

procedures  established  under  provisions  of 
the  Act  and  are  transactions  separate  and 

apart  from  land  purchase  contracts  involv- 
ing negotiations  and  agreement  between  the 

parties;  accordingly,  the  amounts  payable 
for  relocation  assistance  benefits  and  for 

property  acquisitions  are  not  affected  one 
by  the  other. 

Uniform  Relocation  Assistance  Appeal  of   

Mrs.  Daisy  Tucker,  1  OHA  58  (July  15,  1974) 

UNIFORM  REAL   PROPERTY  ACQUISITION POLICY— Continued 

E_X£enses_Incide^n^ajL  to_Transf_e_r  of 
litle  lo_the_Unlfce|  States  --Continued 

Expenses  incidental  to  transfer  of  title  to  the 
United  States,  reimbursable  under  §  303(1)  of 
the  Act  and  implementing  regulations,  do  not 
include  fees  for  legal  services  involved  in 
examination  and  review  of  documents,  calcu- 

lation and  verification  of  closing  costs,  and 
other,  general  representation  of  the  sellers 
in  the  closing  of  the  transaction. 

Uniform  Relocation  Assistance  Appeal  of  Mr.  and 
Mrs.  Donald  H.  Temme,  1  OHA  74  (Nov.  21,  1974) 

A  claim  for  reimbursement  of  increased  interest 

costs  with  respect  to  a  replacement  farm 

property,  lawyer's  fees  for  the  preparation 
of  the  purchase  contract  involving  the  replace- 

ment farm  property,  and  fees  for  recording 
the  deed  to  the  replacement  farm  property, 
is  properly  denied  on  the  basis  that  the 

Act  and  implementing  regulations  do  not  pro- 
vide for  such  payments. 

Uniform  Relocation  Assistance  Appeal  of 
Mr.  Walter  S.  Ankney,  1  OHA  67  (Aug.  1,  1974) 

UNIFORM  REAL  PROPERTY  ACQUISITION 
POLICY 

Ex£ense_s_InciLd£n_tal^  Jto_Transfe_r  £f 
Title  to  the  United  States 

UNIFORM  RELOCATION  ASSISTANCE 

Mo  v  i_ng_a  nd_R  el  a_t  ed_E  xp  ens  es 
Generally 

Benefits  under  the  Act  and  implementing  regul.it ions  do 

not  include  reimbursement  for  moving  and  related  ex- 
penses in  removing  a  cowshed  from  the  acquired  lands 

where  that  structure  was  purchased  as  part  of  the 

realty  acquired  by  the  United  States  and  it  was  re- 
moved under  authority  of  a  provision  in  the  deed  of 

conveyance  which  reserved  to  the  grantor,  for  a  cer- 
tain term,  the  right  to  remove  all  improvements  re- 

movable from  the  land  without  damage  to  the  land 
itself. 

Uniform  Relocation  Assistance  Appeal  of  John  Robert 

Maytag,  1  OHA  50  (May  17,  1974)  81  l.D.  290 

Expenses  incidental  to  transfer  of  title 
to  the  United  States,  such  as  the  pro 
rata  portion  of  real  property  taxes 
paid  which  are  allocable  to  a  period 
subsequent  to  the  date  of  vesting  title 
in  the  acquiring  agency,  are  reimbursable 
to  the  vendors  to  the  extent  deemed  fair 
and  reasonable. 

Uniform  Relocation  Assistance  Appeal  of  Dean  A. 
and  Janet  C.  Lund,  1  OHA  43  (Feb.  6,  1974) 

Expenses  incidental  to  transfer  of  title  to  the 
United  States,  reimbursable  under  $  303(1)  of 
the  Act  and  implementing  regulations,  do  not 

include  personal  expense  items  such  as  tele- 
phone calls,  postage,  mileage,  motel  and  meals, 

or  fees  for  legal  services  or  for  costs  in- 
volved in  the  preparation  and  obtainment  of 

documents  for  recording. 

Moving  Expense  Allowance 

,/here  qualified  persons  displaced  from  their  dwelling 
elect  to  receive  a  moving  expense  allowance  under 

subsection  202  (b)  of  the  Act,  the  payment  is  prop- 

erly based  on  the  schedule  established  for  such  pur- 
pose by  the  Bureau  head  in  accordance  with  moving 

allowance  schedules  maintained  by  the  State  highway 

department  of  the  State  in  which  the  displacement 

occurs. 

Uniform  Relocation  Assistance  Appeal  of  Earl  C.  May, 

1  OHA  27  (Nov.  7,"  1973)  80  l.D.  718 

Uniform  Relocation  Assistance  Appeal  of  Mrs. 
William  M.  Shenton,  1  OHA  70  (Oct.  11,  1974) 
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UNIFORM  RELOCATION   ASSISTANCE  AND   REAL 

PROPERTY   ACQUISITION   POLICIES   ACT   OF 

1970—Continued 

UNIFORM  RELOCATION  ASSISTANCE:  — Continued 

Ko  vi£g_and_Re  1  a  t^d_  E  xp  ense£ — Con  t  inu  ed 

Moving  Expense  Allowance    — Continued 

Payment   fcr  Moving   Expenses 

Generally 

claimed  loss  in  appraised  value  of  a  dwelling 

property  which  serves  as  the  headquarters  for  a 

farm  operation,  and  the  expense  incurred  in  ob- 
taining the  appraisal,  being  unrelated  to  the 

transaction  in  which  the  United  States  acquired 
one  of  two  disconnected  tracts  comprising  the 

farm  operation,  one  of  which  was  situated  ap- 
proximately 8  miles  north  of  the  dwelling  site 

property  and  the  other  approximately  5-3/4  miles 
southwest  of  it,  are  properly  disallowed  as  not 
compensable. 

Uniform  Relocation  As? 

and  Ceraldine  Easley , 
•J  stance  Appeal  of  Maldrus 
1  OHA  18  (Aug.  3, 

1973) 

I.D.  554 

Payments  in  Lieu  of  Moving  and 
Related  Expenses 

Fixed  Payment 

Partial  Taking  of  Farm  Operation 

claim  for  a  fixed  payment  in  lieu  of  actual 
moving  and  related  expenses  is  properly  dis- 

allowed in  the  case  of  a  partial  acquisition  of  i 
farm  operation  where  the  farm  met  the  defini- 

tion of  a  farm  operation  prior  to  the  acquisi- 
tion and   the  property  remaining  after  the 

acquisition  also  meets  that  definition. 

Uniform  Relocation  Assistance  Appeal  of  Maldrus 
and  Ceraldine  Easley.  1  OHA  18  (Aug.  3,  1973) 

8n  i.d.  554 

1  Taking  of  Farm  Operation 

In  computing  average  annual  net  earnings  of  a  farm  op- 
eration for  purposes  of  determining  the  amount  of  the 

fixed  relocation  payment  to  which  the  claimants  are 

entitled  under  subsection  202  (c)  of  the  Act,  by 
reason  of  displacement  from  their  farm  operation,  the 

utilization  by  the  Bureau  of  a  four-year  period  which 
is  more  equitable  for  establishing  such  earnings 

than  the  two-year  period  which  would  otherwise  be 
applicable,  will  be  upheld  as  a  reasonable  exercise 
of  the  discretionary  authority  delegated  to  the 
Bureau  for  such  purpose  under  pertinent  Departmental 

regulation. 

In  computing  average  annual  net  earnings  of  a  farm  op- 
eration for  purposes  of  determining  the  amount  of  the 

UNIFORM  RELOCATION  ASSISTANCE  AND  REAL 

PROPERTY  ACQUISITION  POLICIES  ACT  OF~~" 

1970—Continued  
'  ' 

UNIFORM  RELOCATION  ASSISTANCE  — Continued 

Movi  ng_a  nd_Rc  1  a  t  ed_E  xp  e. nse£  — Continued 

Payments    in  Lieu  of   Moving  and 
Related   Expenses — Continued 

Fixed  Payment  — Continued 

Taking  of  Farm  Operation  — Continued 

fixed  relocation  payment  to  which  the  claimants  are 
entitled  under  subsection  202  (c)  of  the  Act,  charges 
for  use  of  the  lands  on  a  rental  basis  may  not  be 

deducted  from  net  earnings  which  are  reported  and 
recognized  for  income  tax  purposes  of  the  owner  of 
the  farm  operation. 

Uniform  Relocation  Assistance  Appeal  of  Earl  C.  May, 
1  OHA  27  (Nov.  7,  1973)  80  I.D.  718 

In  computing  average  annual  net  earnings  of 
a  farm  operation  for  purposes  of  deter- 

mining the  amount  of  the  fixed  relocation 
payment  to  which  the  claimant  is  entitled 

under  subsection  202(c)  of  the  Act,  by 

reason  of  displacement  from  the  farm  opera- 
tion, the  utilization  by  the  Bureau  of  a 

three-year  period  which  is  more  equitable 
for  establishing  such  earnings  than  the 

two-year  period  which  would  otherwise  be 
applicable,  will  be  upheld  as  a  reasonable 
exercise  of  the  discretionary  authority 
delegated  to  the  Bureau  for  such  purpose 

under  pertinent  Departmental  regulation. 

Uniform  Relocation  Assistance  Appeal  of 
Mrs.  Daisy  Tucker,  1  OHA  58  (July  15,  1974) 

Replacement  Hous  ing.  Paymervt  f. o_r 
Homeowners 

Where  it  appears  that  the  replacement  housing  payment 
authorized  by  the  Bureau  under  subsection  203(a)(1) 
(A)  of  the  Act  represents  an  amount  which,  when 

added  to  the  acquisition  cost  of  the  dwelling  ac- 
quired, meets  the  reasonable  cost  of  the  comparable 

replacement  dwelling  which  is  decent,  safe  and  sani- 
tary, and  adequate  to  accommodate  the  displaced 

persons,  the  Bureau  determination  will  be  affirmed. 
In  determining  such  amount,  it  is  proper  to  add  to 

the  total  appraisal  of  the  acquired  dwelling,  the 

proportionate  amount  of  the  total  acquisition  costs 
in  excess  of  appraised  valuation  of  the  acquired 

property  which  is  allocable  to  the  acquisition  cost 
of  the  acquired  dwelling. 

Uniform  Relocation  Assistance  Appeal  of  Earl  C.  May, 

1  OHA  27  (Nov.  7,  1973) 80  I.D.  718 
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UNIFORM  RELOCATION   ASSISTANCE   AND   REAL         VOTING 
PROPERTY   ACQUISITION   POLICIES   ACT   OF 

1970 — Continued 

UNIFORM  RELOCATION'  ASSISTANCE  —Continued 

Replacement  Housing  P  avment  for 
Home£wne_rs  — Continued 

Where   it   appears   that    the   replacement   housing 
differential   payment   authorized   by   the 
Bureau  under   subsection   203(a)(1)(A)   of 
the  Act   represents   an  amount  which,   when 
added   to   the  acquisition  costs  of   the 
dwelling  acquired,   meets   the   reasonable 
cost   of   a  comparable   replacement   dwell- 

ing   which   is  decent,    safe  and   sanitary, 
and  adequate   to  accommodate   the  displaced 
person,    the   Bureau  determination  will   be 
affirmed . 

Uniform  Relocation  Assistance  Appeal  of 

Mrs.    Daisy  Tucker,    1   OHA  58    (July   15,    1974)  WAIVER 

The  Twenty-Sixth  Amendment  to  the  Constitution, 

providing,    inter  alia,    that  "the  United  States" 
shall  not  deny  or  abridge  the  right  of  ci^hteen- 

year-olds  to  vote,    applies  to  Indian  tribes'  elec- 
tions called  by  the  Secretary  pursuant  to  the 

Indian  Reorganization  Act  or  other  act,    but,    be- 
cause of  the  fundamental  right  of  a  tribe  to  govern 

itself,   the  amendment  docs  not  apply  to  Indian 
tribes  in  purely  tribal  elections. 

The  Eighteen-Year-Old  Vote  Amendment  as  Applied 
to  Indian  Tribes,    M-36840  (Nov.    9,    1971)     78   I.D.    349 

Where  during    the   pendency  of   an  appeal   the 
acquiring  agency  reports   that   an  over- 

payment was  made  on  a   replacement  housing 
supplement   claim  of    the   appellants,   an 
issue   not   raised  by   the  appellants,    the 
record  will  be   remanded   for   further   con- 

sideration and  determination  of    this   issue 
on   its  merits,    subject   to   the   further 
right  of    the   claimants    to   appeal    if    they 
are  aggrieved  by   the  determination  made. 

Uniform  Relocation  Assistance  Appeal   of 
Mr.   and  Mrs.    Theodore  M.    Tusslng,    1   OHA  46 
(Mar.   6,    1974) 

Where   the   record   shows   replacement  housing   supple- 
ment benefits  were  allowed  upon  a  relocation 

assistance  claim   in  excess  of    the   maximum  author- 
ized by   law,    the   claimants   are  properly   required 

to  repay   the  excess   amount   to   the  United   States. 

Uniform  Relocation  Assistance  Appe al   of  Mr.    and 

Mrs.   Theodore  M.    Tussing,    1   OHA   55*  (June   17,    1974) 

The  holder   of   a  mining   claim  who   fails    to 
file  notice  of   his   adverse   claim  against 
a  conflicting  mineral   patent   application 
in  accordance  with   30  U.S.C.    §    29    (1970), 
may   not    thereafter  assert   his   claim  as  a 
bar   to   the   issuance   of    the  mineral   patent, 
but  he  may  assert  his   claim   in  a   protest 
against   a   subsequent   private   exchange 
application   for   the   same   conflicting 
lands . 

Essex   International,    Inc.,    15   IBLA   232 
(Apr.    16,    1974)  Gi   I.D.    18 

The   Department   of   the   Interior   is  not   estopped 
from  requiring  the   operator  of  an  oil   and 
gas   unit   agreement    to   submit   corrected   reports, 
to   recalculate   royalty  payments,    and   to  pay 
additional  money  owed   the   government   even 
though   it   accepted   lower  payments   in   the   past 
where   the   lower  payments  were  unauthorized. 

Marathon  Oil   Company,    16   IBLA  298   (Aug.    14,    1974) 
81   I.D.    447 

UNITED  STATES 

The  Twenty-Sixth  Amendment  to  the  Constitution, 

providing,    inter  alia,   that  "the  United  States" 
shall  not  deny  or  abridge  the  right  of  eighteen- 
year-olds  to  vote,   applies  to  Indian  tribes*  elec- 

tions called  by  the  Secretary  pursuant  to  the 
Indian  Reorganization  Act  or  other  act,    but,    be- 

cause of  the  fundamental  right  of  a  tribe  to  govern 
itself,   the  amendment  does  not  apply  to  Indian 
tribes  in  purely  tribal  elections. 

The  Eighteen-Year-Old  Vote  Amendment  as  Applied 
to  Indian  Tribes,   M-36840     (Nov.    9,    1971)78   I.D.    349 

Acceptance  of   rentals   by   the   lessor   subsequent 
to  default   on  specific   provisions   of   the   lease 
by  the   lessee   does  not   constitute  waiver  of 
the   items   in   default   in   the   absence  of  showing 
that   the   lessor  voluntarily  and  intentionally 
waived   the   requirements   under   the   lease. 

Administrative  Appeal   of   Sunny   Cove   Development 
Corporation  v.    Flora   Cruz,    a/k/a  Florida  Patencio, 
Lessor,    3   IBIA  33    (Aug.    27,    1974) 

81   I.D.    465 

Acceptance  of  rentals  by  the  lessor  subsequent 
to  default  on  specific  provisions  of  the  lease 
by  the  lessee  does  not  constitute  waiver  of 
items  in  default  in  the  absence  of  showing  that 

lessor  voluntarily  or  intentionally  waived  -' 
requirements  under  the  lease. 

Administrative  Appeal  of  Sessions,  Inc.  (A  Cali- 
fornia Corporation)  v.  Vyola  Olinger  Ortner  (Lessor) 

Lease  No.  PSL-33,  Joseph  Patrick  Patencio  (Lessor) 
Lease  No.  PSL-36,  Larry  Olinger  (Lessor)  Lease  No. 
PSL-41,  3  IBIA  145  (Nov.  12,  1974) 

81  I.D.  651 
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WATER  COMPACTS  AND  TREATIES 

The  Secretary  of  the  Interior  and  all  other  Federal 
officers  and  agencies  are   required  by  sec.    601(c) 
of  the  Colorado  River  Basin  Project  Act  (P.  L. 
•90-537)  to  comply  with  the  Upper  Colorado  River 
Basin  Compact,    including  the   restriction  against 
use  for  any  purpose  of  Upper  Basin  water  in 
Arizona  in  excess  of  50, 000  acre -feet  a  year. 

To  the  extent  that  there  are  Indian  reserved  water 
rights  in  the  Colorado  River  for  use  in  the  Upper 
Basin  portion  of  Arizona,    those   rights  must  be 
satisfied  out  of  the  50,000  acre -feet  a  year 
apportioned  to  Arizona  by  the  Upper  Colorado 
River  Basin  Compact. 

WATER  AND  WATER  RIGHTS 
— Continued 

GENERALLY  — Continued 

Having  lawfully  acquired  Gila  River  Water,    the 
United  States  can,    at  the  direction  of  Congress, 
dispose  of  the  water,    through  exchange,    as  part 
of  a  federal  reclamation  project. 

Lower  Colorado  River  Basin  Project- -Effect  of 
Proposed  Amendments  to  H.  R.    4671    Requiring 
Exchange  of  Gila  River  Water  For  Mainstream 
Colorado  River  Water,    M-36694(Aug.    19,    1966) 

73  I.  D.    252 

Upper  Colorado  River  Basin  Compact  --  Restrictio 
on  Use  of  Upper  Basin  Water  in  Arizona,  M-36799 
(Dec.    10,    1969)  76  I.D.  357 

WATER  AND  WATER  RIGHTS 

GENERALLY 

The  Department  will  not  deny  an  application  for  a 
right-of-way  to  transport  water  from  a  mill 
site  for  use  on  a  mining  claim  upon  the  basis  of 
a  protest  that  the  use  of  the  water  will  deplete 
the  underground  water  available  to  agricultural 
users  of  such  water  where  it  appears  that  under 
the  water  law  of  the  State   (California)  the 
agricultural  users  have  a  remedy  at  law  to  pro- 

tect their  interests,   the  Department  will  not 
adjudicate  the  water  rights  of  the  parties. 

It  is  proper  to  reject  an  application  for  a  right-of- 
way  for  a  pipeline  to  transport  water  from  a 
spring  on  public  land  to  private  land  for  private 
use  where  the  public  land  has  high  resource 
value  to  the  development  of  which  the  water  may 
be  vital. 

William  A.    Lester,    Executor  of  the  Estate  of 

Fred  W.   Sprung,    2  IBLA  172  (Apr.    19.    1971) 

Federal  laws  govern  the  rights  a  holder  of  a 

state  water  right  has  to  inundate  federal  lands 
for  a  portion  of  a  reservoir. 

Zelph  S.  Calder, 16  IBLA  27  (June  20,  1974) 

81  I.D.  339 
Howard  C.    Brown,    A-30536  (May  31 ,    1966) 

73  I.D.  172 

A  provision  in  an  act  of  Congress  giving  the 
Secretary  power  to  direct  an  exchange  of 
mainstream  Colorado  River  water  for  Gila 
River  water  with  Arizona  users  and  to  offer 
the  Gila  River  water  so  obtained  to  New  Mex 
users  would  not  be  in  conflict  with  rights  of 
Arizona  and  New  Mexico  as  fixed  in  Arizona 
v.    California. 

While  New  Mexico  may  not  divert  water  from 
the  Gila  River  in  excess  of  the  quantities 
decreed  thereby  without  violating  the 
Arizona  v.   California  Decree,   the  United 
States  is  not  restrained   by  that  decree  from 
acquiring  and  disposing  of  such  water. 

The  Congress  possesses  constitutional  power  to 
authorize  a  reclamation  project  involving  the 
allocation  and  apportionment  of  tributary 
water  of  the  Colorado  River  as  well  as  of  the 
mainstream  of  that  river. 

Except  where   the  United   States   itself   asserts 
an   interest,    the  Department   does   not   adjudi- 

cate water   rights  and  will  not   deny  an  appli- 
cation for   right-of-way   to   transport  water 

to  a  millsite  upon   the  basis  of   a   protest 
of    the  amount   of   water   to  be  used   under  a 
State  water   permit   or   on   the  basis  of   an 

alleged   conflict  with   the  protestant's  own 
water   rights  where   it   appears   the  pro- 
testant   has  a   remedy  at   law   to  protect    its 
interests. 

U.S.    Tungsten  Corporation, 1974) 17  IBLA  241  (Sept.  23, 

It  is  within  the  discretion  of  the  Bureau  of 
Land  Management  to  reject  an  application 

for  a  right-of-way  for  a  pipeline  to  trans- 
port water  from  a  spring  on  public  land  to 

private  land  for  private  use,  where  the 

public  land  is  retained  for  wildlife  pur- 
poses and  the  spring  is  essential  to  the 

wildlife  because  of  critical  summer  water 
shortages. 

Scott  Hampson,  18  IBLA  230  (Dec.  31,  1974) 
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WATER  AND   WATER  RIGHTS 

— Continued 

RECLAMATION   FROJECTS 

Fj^udul_ent_Repr_esentat^on. 

To  support  a  finding  of  "fraudulent  repre- 
sentation," based  upon  a  failure  to  dis- 

close to  the  Government  the  "true  con- 
sideration" for  the  sale  of  excess  land, 

the  evidence  must  clearly  show  that  the 
alleged  fraud  feasor  intended  to  deceive 
and  that  there  was  reliance  upon  such 
representation.   43  U.S.C.  §  423(e)  (1970). 

WATER  POLLUTION  CONTROL 
— Continued 

ENFORCEMENT  MEASURES   AGAINST  POLLUTION 
OF   INTERSTATE  WATERS 

Where  there  has  been  a  violation  of  water  quality 
standards,    and  cause  and  effect  of  such  viola- 

tion,   or  pollution,    occurs  solely  within 
boundaries  of  a  single  State,    although  in  inter- 

state waters,    Secretary  must  have  written 
consent  of  Governor  of  that  State  to  bring 
abatement  action  under  section  10(g)(2)  of 
Federal  Act. 

Diedrlch  Bros.,et   al.    v.    Bureau  of   Reel; 
OHA  72-BR-l    (July   12,    1974)  81   I 

Clarification  of  Provisions  for  Enforcement  of 
Interstate  Standards  Under  the  Federal  Water 
Pollution  Control  Act,    as  Amended,    M-36718 
(Mar.    6,    1967) 

Re sidenc e_  Recju i^r ements 

Where  the  record  does  not  contain  evidence  or 

findings  as  to  the  residence  of  the  holder 

of  federal  water  rights,  it  will  be  re- 
manded for  completion.   43  U.S.C.  §  431  (1970). 

Diedrlch  Bros.,et  al.  v.  Bureau  of  Reclamation, 

OHA  72-BR-l  (July  12,  1974)  81  I.D.412 

True  Consideration 

The  term  true  consideration  in  section  46 

of  the  Omnibus  Adjustment  Act  of  1926  means 
the  actual  benefit  or  detriment  or  combina- 

tion thereof  accepted  by  the  holder  of 

excess  land  as  the  inducement  for  an  agree- 
ment to  sell.   43  U.S.C.  §  423(e)  (1970). 

Diedrlch  Bros., et  al.  v.  Bureau  of  Reclamation, 

OHA  72-BR-l  (July  12,  1974) 

GRANTS  FOR  FACILITIES  CONSTRUCTION  AND 
STORMWATER  SEPARATION  DEMONSTRATIONS 

Generally 

Where  Sec.  8(b)(6)  and  Sec.  8(b)(7)  of  the  Federal 
Water  Pollution  Control  Act,  as  amended, 
(33  U.S.C.    sec.  466  et.  seq.  ),   speak  in  terms 
of  State  agreement  to  pay  stated  percentage 
of  the  estimated  reasonable  cost  of  all  projects 
for  which  Federal  Grants  are  to  be  made  in 

order  to  qualify  the  State  for  increased  in- 
centive grants,   the  Act  intends  a  nonreim- 

bursable payment  by  the  State  to  the  munici- 
pality; loan  to  be  repaid  by  municipality  will 

not  qualify. 

State  Financial  Participation  Under  Sec.  8(b)(6) 
of  the  Federal  Water  Pollution  Control  Act, 
M-36719  (Apr.    10,    1967) 

WATER  POLLUTION  CONTROL 

COOPERATION  TO  CONTROL  POLLUTION 
FROM  FEDERAL  INSTALLATIONS 

Although  Federal  agencies  are  required,   pur- 
suant to  section  11  of  the  Federal  Water  Pol- 
lution Control  Act,    as  amended,    33  U.S.C. 

sec.  466h,  to  cooperate  with  any  State,   inter- 
state agency  or  municipality  having  jurisdic- 

tion over  waters  into  which  a  Federal  facility 
discharges  effluent,   such  authority  does  not 
permit  Federal  consent  to  State,   interstate 
or  municipal  licensure. 

Tennessee  State  Permit  for  Headquarters 

Sewage  Disposal  System- -Great  Smoky  Moun- 
tains National  Park,    M-36721  (July  11,    1967) 

WATER  QUALITY  STANDARDS 

£enerall£ 

Water  Quality  Act.  October  2,  1965,  79  Stat.    903, 
which  amends  the  Federal  Water  Pollution 
Control  Act,   July  9,  1956,  70  Stat.   498,     as 
amended,   33  U.S.C.    466  et.  seq.  ,   provides  a 
first  option  to  the  States  to  establish  water 
quality  standards  prior  to  June  30,    1967. 

After  June  30,    1967,   the  States  and  the  Secretary 
have  authority  to  initiate  action  toward  the 
establishment  of  water  quality  standards. 

The  Secretary,  pursuant  to  section  10(c)(1)  of 
the  Federal  Water  Pollution  Control  Act,   as 

amended,   33  U.S.C.    466g»  has  authority  to 
determine  that  a  portion  of  water  quality 
standards  established  by  a  State  meets  the 
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WATER  POLLUTION  CONTROL 
— Continued 

WATER  QUALITY  STANDARDS  — Continued 

Generally  — Continued 

criteria  of  section  10(c)(3)  of  that  Act,   while 
determining  the  remainder  of  such  water 
quality  standards  fail  to  meet  such  criteria. 

Procedures  Involved  With  Submission  and  Ap- 
proval or  Disapproval  of  Water  Quality  Standards, 

M-36720  (June  26,    1967)  74  I.  D.    409 

WATER  RESOURCES  PLANNING  AND 

RESEARCH       " 
Funds  contributed  by  States  for  the  Geological 

Survey's  cooperative  program  for  topographic 
mapping  or  water  resources  investigations  are 

not  regarded  as  "matching"  a  Federal  "grant" 
and  therefore  may  be  counted  as  part  of  the 

State's  expenditures  required  to  match  planning 
grants  from  the  Water  Resources  Council  under 
Title  III  of  the  Water  Resources  Planning  Act, 
42  U.S.C.    1962c. 

Water  Resources  Council  Planning  Grants  —  Contri- 
butions to  Geological  Survey  Cooperative  Investiga- 

tions,   M-36795  (Nov.    25,    1969) 

Water  quality  standards,   pursuant  to  section 
10(c)  of  the  Federal  Water  Pollution  Control 
Act,   as  amended,   33  U.S.C.   sec.  466g,  for 
waters  of  Rock  Creek  flowing  through  Rock 
Creek  Park  in  the  District  of  Columbia,   are 
to  be  established  by  the  Director  of  the  Nation- 

al Park  Service. 

Congress,  legislating  for  the  District  of  Columbia, 
acts  as  a  State  legislature.     In  the  exercise 
of  that  function,   Congress  has  delegated 
authority  to  the  Director  of  the  National  Park 
Service  to  establish  water  quality  standards 
for  Rock  Creek. 

Water  quality  standards  established  by  the 
Director  of  the  National  Park  Service  for 
Rock  Creek  are  State  standards  for  purposes 
of  section  10(c)  of  the  Federal  Water  Pollution 
Control  Act,  as  amended,   33  U.S.C.   sec. 
466g. 

Authority  to  Establish  Water  Quality  Standards- - 
Rock  Creek,    District  of  Columbia,   M-36723 
(Oct.    30,    1967) 

The  ten-year  prohibition  in  sec.   201  of  the 
Colorado  River  Basin  Project  Act,    43  U.S.C. 
1511,    against  reconnaissance  studies  of  any 
plan  for  the  importation  of  water  into  the 
Colorado  River  Basin  represents  an  express 

Congressional  limitation  on  the  "mission"  of 
the  Department  of  the  Interior  as  that  term  is  used 
in  sec.  200  (a)  of  the  Water  Resources  Research 
Act  of  1964,    42  U.S.C.    1961(b)(a),    and  there- 

fore precludes  the  Secretary  from  approving, 
during  the  moratorium  period,    financial 
assistance  under  the  latter  section  for  a 

research  proposal  having  as  a  central 
feature  the  study  of  augmenting  the  water 
resources  of  the  Colorado  River  Basin  by 
regional  water  transfers  from  Canada. 

Research  Proposal  on  Regional  Water  Transfers 
From  Canada  into  the  Colorado  River  Basin, 

M-36830  (June  29.    1971)  " 

WILD  AND  SCENIC  RIVERS  ACT 

The  determination  of  use  of  a  waterway  is  an  integral 
part  of  the  establishment  of  water  quality  standards, 
pursuant  to  section  10(c)  of  the  Federal  Water 
Pollution  Control  Act,    as  amended,    33  U.S.C. 
sec.    466g,    which  determination  is  initially  for  the 
States. 

The  Secretary  has  authority  under  section  10(c)of  the 
Federal  Water  Pollution  Control  Act,  as  amended, 

33  U.  S.  C.  sec.  466g,  to  revise  water  quality  standards 
by  initiating  a  standards  -  setting  conference.    Such 
authority  includes  redetermination  of  water  use. 

Determination  of  Beneficial  Use  is  Integral  Part 

of  Setting  Water  Quality  Standards,    M-36722 
(Oct.    6,    1967) 

Lands  which   constitute   the  bed  or  bank  or   are 
situated  within  a  quarter  mile  of   any   river 
listed   in  Sec.    5(a)    of   the  Wild  and   Scenic 
Rivers   Act   as   a  potential   addition   to   the 
wild   and  scenic   river  system  are   open  to 
mineral   leasing,    subject   to   the  discretion 
of   the  Secretary   and   to  such  conditions  as 
he  may   impose. 

Signal   Oil   &   Gas   Co.  ,    8  IBLA  14    (Oct.    5, 

1972) 

Lands  which  constitute  the  bed  or  bank  or  are  situated 

within  a  quarter  mile  of  the  bank  of  any  river  listed 
in  Sec.  5(a)  of  the  Wild  and  Scenic  Rivers  Act  as  a 

potential  addition  to  the  wild  and  scenic  river  sys- 
tems are  open  to  mineral  leasing,  subject  to  the 

discretion  of  the  Secretary  and  to  such  conditions 
as  he  may  impose. 

Signal  Oil  &  Gas  Co.,  8  IBLA  150  (Nov.  20,  3972) 
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WILD  AND  SCENIC  RIVERS  ACT 
— Continued 

Since  §  9(d)  of  the  Wild  and  Scenic  Rivers  Act 

withdraws  from  mineral  location  only  lands 
which  constitute  the  bed  or  bank  or  are 

situated  within  one-quarter  mile  of  the  bank 
of  a  river  listed  in  §  5(a)  as  a  potential 

addition  to  the  wild  and  scenic  rivers  sys- 
tem, the  designation  pursuant  to  §  5(d)  of 

that  Act  of  a  river  area  as  one  which  fed- 

eral agencies  shall  evaluate  in  their  plan- 
ning reports  does  not  place  the  river  in 

the  category  of  a  potential  addition  to 
the  wild  and  scenic  rivers  system  or  with- 

draw the  bed  or  banks  of  the  river  or  lands 

within  one-quarter  mile  of  the  bank  of  the 
river  from  mineral  location. 

Ralph  Page,  8  IBLA  435  (Dec.  22,  1972) 

Where  the  Secretary  of  the  Interior  has  decided 

that  an  application  for  a  right-of-way  across 
land  which  is  a  component  of  the  wild  and 
scenic  rivers  system  is  to  be  rejected,  the 
application  will  be  rejected  by  the  Board. 

Molybdenum  Corporation  of  America,  12  IBLA  339 
(Aug.  15,  1973) 

An  oil  and  gas  offer,  ecbracif-2  laii'ia  within  an  areo 
under  consideration  as  a  potential  wild  and  scenic 
river  area  under  sec.  5(d)  of  tl.e  Wile  and  Scenic 
Rivers  Act,  16  U.S.C.  1276(d)  (1970),  is  properly 

rejected  in  the  exercise  of  the  Secretary's  dis- 
cretion in  leasing.  An  offer  by  appellant  to 

stipulate  to  no  surface  occupancy  does  not  vitiate 
the  propriety  of  the  action. 

Dean  W.  Rowell,  13  IBLA  249  (Oct.  12,  1973) 

An  oil  and  gas  offer,  embracing  lands  within  an  area 
under  consideration  as  a  potential  wild  and  scenic 
river  area  under  sec.  5(d)  of  the  Wild  and  Scenic 

Rivers  Act,  16  U.S.C.  1276(d)  (1970),  is  properly 

rejected  in  the  exercise  of  the  Secretary's  discre- 
tion in  leasing.   An  offer  by  appellant  to  stipu- 
late to  no  surface  occupancy  does  not  vitiate  the 

propriety  of  the  action. 

Sheridan  L.  McGarry,  14  IBLA  23  (Nov.  27,  1973) 

WILDLIFE  REFUGES  AND  PROJECTS 
— Continued 

annual  rental  to  a  lump-sum  charge  and  there 
is  sharp  controversy  as  to  the  basis  for  deter- 

mining the  lump-sum  payment. 

Transcontinental  Gas  Pipe  Line  Corporation  et.  al. 
A-30622  (Jan.    29,    1963) 

GENERALLY 

Lands  in  wildlife  refuges  are  closed  to  non- 
competitive oil  and  gas  leasing  by  43  CFR 

3101.3-3(a)(l) ;  so  a  lease  erroneously 
issued  for  any  such  lands  is  a  nullity. 

Oil  Resources  Incorporated,  14  IBLA  333 

(Feb.  5,  1974) 

WITHDRAWALS   AND   RESERVATIONS 

GENERALLY 

When  land  is  held  by  a  Federal  Government 
agency  under  a  special  land  use  permit,   this 
does  not  constitute  a  withdrawal  of  the  land 
or  prohibit  mineral  leasing  of  the  land  if  the 
Government  decides  to  lease  it. 

Raymond  J.    Hansen,    Mrs.    Louise  Safarik, 
A-30412  (Aug.    27,    1965) 

A   selection  filed  by  the  State  of  Alaska  for  lands 

granted  to  it  by  the  Statehood  Act  which  is 
accepted  by  the  land  office  and  posted  on  the 
public  land  records  segregates  the  land  from 
all  appropriations  based  on  settlement  and 
location  so  long  as  it  remains  of  record, 
despite  the  fact  that  the  selected  land  was  in  a 
withdrawal  at  the  time  the  State  filed  its 
selection. 

State  of  Alaska,  Andrew  J.    Kalerak,    Ji 
A-30518  (Jan  20,    1966)  73  I. 

WILDLIFE  REFUGES  AND  PROJECTS 

The  determination  of  whether  to  hold  a  hearing  on 
an  issue  of  fact  before  a  field  commissioner 
abides  in  the  discretion  of  the  Director  of  the 
Bureau  of  Land  Management  and  an  appellant 
from  a  land  office  decision  fixing  or  revising 

a  rate  charge  for  a  right-of-way  over  Govern- 
ment lands  is  not  entitled  to  one  as  a  matter  of 

right,  but  the  Director  (or  Secretary)  may 
order  that  one  be  held  if  he  deems  it  advisable. 

Such  a  hearing  will  be  ordered  where  it  is  pro- 
posed to  change  a  charge  for  a  revocable  right- 

of-way  across  wildlife  refuge  lands  from  an 

The  development  of  hot  spring  systems  c 
ontained   in 

the  public  lands  by  drilln 

tion  of  geothe*--  :eam 
E.O.    5389  of  July  7,    1930. 

/ells  for  the  produc- 
s  within  the  scope  of 

Joseph  I.    O'Neill,    Jr.,    A-30488    (Api 
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WITHDRAWALS  AND  RESERVATIONS 
— Continued 

GENERALLY  — Continued 

Lands  in  Alaska  withdrawn  "in  connection  with  the 
administration  of  native  affairs  in  the  vicinity 
of  Eklutna"  was  for  the  benefit  of  the  Alaska 
natives  at  Eklutna  and  may  be  leased  by  the 
Secretary  of  the  Interior  for  uses  that  will 
promote  the  purposes  of  the  withdrawal,   but 
rents  must  be  covered  into  the  Treasury  of  the 
United  States  and  cannot  be  paid  to  the  natives. 

Leasability  of  Lands  in  the  Vicinity  of  Eklutna 
Withdrawn  by  Public  Land  Order  No.    2427, 
M-36761  (May  1,    1967) 

Where,    subsequent  to  survey,    lands  have  formed 
by  accretion  in  front  of  lots  which  are  part  of 
an  area  withdrawn  from  entry  under  the  public 
land  laws  and  placed  under  the  administrative 
jurisdiction  of  an  agency  of  the  Federal 
Government,  the  administering  agency  acquires 
jurisdiction  over  the  accreted  lands,   and  the 
lands  become  subject  to  the  same  restricted 
usage  as  the  Lands  to  which  they  are  accreted. 

David  W.    Harper  et.    al. A-30719  (May  15.    1967) 
74  I.  D.    141 

A  withdrawal  of  all  lands  within  one  half  mile  of 

a  river  is  not  so  vague  and  indefinite  as  to 
preclude  its  being  effective  against  mining 
claims  thereafter  located  within  the  withdrawn 
area. 

Armin  Speckert,   A-30854  (Jan. 

L0, .968) 

Lands  within  the  Flathead  Indian  Reservation  re- 
served in  1909  under  a  provision  authorizing 

the  Secretary  to  reserve  from  all  appropriations 
lands  chiefly  valuable  for  power  or  reservoir 
sites,   which  lands  have  since  been  used  for  the 
Flathead  Indian  Irrigation  and  Power  Project, 

are  reserved  for  the  physical  works  and  facili- 
ties of  the  irrigation  and  power  systems  of  the 

Flathead  project  within  the  meaning  of  section 

5(b)  of  the  act   of  May  25,    19*48  (62  Stat.    269), 
it  being  immaterial  that  the  1909  reservation 
withdrew  lands  valuable  for  a  power  or  reser- 

voir site  without  expressly  using  the  term 

"project.  " 

Enlargement  of  Kerr  Substation,    Flathead  Irriga- 
tion Project,    Montana,    M-36735  (Jan.    31,    1968) 

As  land  reserved  for  the  use  of  the  Pala,   Pauma, 

and  Warner's  Ranch  Indians  is  under  the  ad- 
ministrative control  of  the  Bureau  of  Indian 

Affairs,   rights-of-way  over  such  land  are 

governed  by  regulations  of  the  Bureau  of  Indian 

Affairs,   not  those  of  the  Bureau  of  Land  Man- 
agement,  ar.d  income  from  land  so  reserved  is 

not  subject  to  disposition  as  if  the  land  were 

public  land. 
Jurisdiction  of  Lands  Withdrawn  for  the  Benefit 
of  Certain  Groups  of  Mission  Indians,   California-- 
Patent  of  Land  Under  the  Act  of  March  1      1907 

M-36756  (Oct.    8,    1968)    
''   ' 

Mining  claims  are  properly  declared  to  be  null  and 
void  ab  initio  where  the  land  in  the  claims  had 

at  the  time  of  location  been  included  in  an  ap- 
plication for  withdrawal  which  was  noted  on  the 

records  of  the  land  office. 

Albert  Gardini,   John  Baldrica,   A-30958 
(Oct.    16,    1968) 

Where  public  lands  have  been  withdrawn    or  reserved 
for  a  special  purpose  and  have  been  placed  under 
the  administrative  jurisdiction  of  another  govern- 

mental agency,    this  Department  will  not  ordinar- 
ily issue  a  mineral  lease  or  prospecting  permit 

for  such  lands  without  the  consent  of  the  admin- 
istering agency;  however,    the  discretion  to  lease 

or  to  refrain  from  leasing  lands  which  are  sub- 
ject to  the  Mineral  Leasing  Act  is  committed  to 

the  Secretary  of  the  Interior,    and  it  is  proper 
for  this  Department,    if  it  deems  it  necessary, 
to  order  a  hearing  for  the  purpose  of  determining 
whether  the  issuance  of  a  phosphate  prospecting 
permit  for  such  land  would  be  in  the  public 
interest  and,    upon  determining  that  the  issuance 
of  such  permit  would  not  have  a  substantial  or 
listing  adverse  effect  on  the  operations  con- 

ducted by  the  administering  agency,    to  issue  a 
permit  notwithstanding  the  objection  of  that 
agency. 

Agricultural  Research  Service,   Northern  Investment 
Company  ,    A-31033    (Jan.    17.    1969) 

The  Antiquities  Act  of  June  8,    1906,   which  author- 
izes the   reservation  by  Presidential  proclama- 

tion of  public  lands  containing  historic  land- 
marks,   historic  and  prehistoric  structures  and 

other  objects  of  historic  or  scientific  interest 
and  which  authorizes  the  issuance  of  permits 
for  archaeological  exploration  does  not  itself 
effect  a  withdrawal  of  any  lands  from  the 
operation  of  the  public  land  laws,    and  the  fact 

objects  of  possible  historical 
ided 

the  land  conl 
or  scientific   inl 
mit  does  not  create  a  withdrawal  of  the  land 

which  constitutes  a  proper  basis  for  refusing 

to  accept  for  recordation  a  notice  of  location 

of  a  homesite  claim  on  such  land  in  Alaska. 

Vernard  E.   Jones.   A-30975  (June  30,    I960) 
   76  1.  D.  133 
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The  general  rule  governing  changes  in  reservation 
boundaries  is  that  when  Congress  has  once  estab- 

lished a  reservation  all  tracts  included  within  it 
remain  a  part  of  the  reservation  until  separated 
therefrom  by  Congress;  no  authority  exists  for  an 
administrative  change  in  reservation  boundaries. 
Whether  Congress  intended  to  change  a  reserva- 

tion boundary  by  an  act  would  be  reflected  prima- 
rily by  the  act  itself  and  its  legislative  history. 

Sale  of  land  within  the  boundaries  of  the  Fort 
Berthold  Indian  Reservation  pursuant  to  Congres- 

sional authority  did  not  change  the  boundaries  nor 
remove  the  land  from  reservationstatus. 

Boundaries  of  the  Fort  Berthold  Indian  Reservation 

Tn~NcTth~"DakoTaT  M- 36802    (Mar.    13,    1970) 

Where    there   has   been   no  Governmental 
recognition   of   proprietary   rights  in 
lands   occupied  by   Alaska  natives,  the 
United   States  may  withdraw  such    lands 
from  disposition   under   the   public  land 
laws,    including   the  Alaska  Native  Allot- 

ment  Act. 

The   strong  Congressional  policy   of  protecting 
the  naval   petroleum  reserves   compels    the 
rejection   of   native   allotment   applications 
for    lands  within   Naval  Petroleum  Reserve 
No.    4   in   Alaska   in   the   exercise   of    the 

Secretary   of    the   Interior's   discretion   under 
the   Alaska  Native  Allotment   Act,   regardless 

of  whether   asserted    Inchoate   occunancy   pref- 
erence  rights   under   that   Act   are   deemed   un- 

affected  or  precluded  bv    the    reserve   and 
subsequent  withdrawals. 

Terza  Hopson  et   al. ,    3   IBLA   134    (Aug.    20,    1971) 

The  regulation  of  the  Department  providing  that 
the  notation  of  the  filing  of  an  application 
for  withdrawal  shall  segregate  the  land  from 
disposal  under  the  United  States  mininp  laws 
to  the  extent  that  the  proposed  withdrawal 
would  is  a  reasonable  regulation  which  is 
essential   to   effectuate  withdrawals. 

Kelly  B.   Hall,    George   I.   Hackford.  Thomas   V. 
Reynolds.    4   IBLA   329    (Feb.    14,    1972) 

Where,    by    the   alteration  of   a   river   channel, 
the  private   land  along   the   south  bank  was 
eroded   away   and    the  withdrawn   federal 
land   on   the   north  bank  was   Increased  by 
accretion   and,    subsequently,    the   river 
made   an   avulsive   return   to   Its   approx- 

imate  original   position,    a   class    1  appli- 
cation  to   purchase   the   accreted   land  under 

the  Color-of-Title  Act   is   properly    rejected 
because    the   accreted    land   came   under   the 
influence  of   the  withdrawal   as    it   formed 
against    the  withdrawn   land,    and  withdrawn 
land   is   not   subject   to   the  Color-of-Title 
Act. 

Margaret  C.   More.    5   IBLA   252    (Mar.    23,    1972) 

Equitable  adjudication  may  be   invoked   to 
permit  consideration  of  a  homesite  pur- 

chase  application  which  was  not    filed 
within  the   time   required,  where  substan- 

tial  compliance  with   the   law  has  been 
alleged,    and   the   claim  was   initiated 
before   the   land  was  withdrawn  by  Public 
Land  Order  No.    4582. 

Herbert  W.    Slums,    7   IBLA  51    (Aug. 

1972) 

Public  Land  Order  45B2,  as  amended,  does  nor 

bar  the  reinstatement  of  a  homestead  entry 
where  the  record  shows  asserted  valid 

settlement  prior  to  December  14,  196ft. 

Juanlta  J.  Anderson.  4  IBLA  170  (Dec.  23,  1971) 

An  attempt  to  locate  a  mining  claim  made  while 
the  land  is  Included  in  an  application  to 
withdraw  the  land  from  location  or  entrv 
for  metalliferous  minerals  under  United 
States  mining  laws  is  Invalid  since  the 

notation  of  the  filing  of  the  application 
on  the  land  office  records  segregates  the 
land  from  lands  available  for  disposal 
under  the  mining  laws  to  the  extent  that 
the  proposed  withdrawal  would. 

Lands  which  are  known  to  be  underlain  by  deposits 
of  oil  shale  are  withdrawn  from  operation  of 
the  United  States  mining  laws  by  Executive 

Order  5327  of  April  15,  1"30,  as  supplemented 
by  Public  Land  Order  4522  of  September  13, 
1968. 

A  claimant's  occupancy  of  a  trade  and 
manufacturing  site  prior  to  a  with- 

drawal does  not  establish  a  "valid 

existing  right"  excepted  by  the  with- 
drawal where  credit  for  his  occupancy 

prior  to  the  withdrawal  cannot  be 
given  under  the  Act  of  April  29,  1950, 
because  the  claimant  did  not  file  a 

notice  of  location  or  purchase  appli- 
cation prior  to  the  withdrawal. 

Kennecott  Copper  Corporation,  8  IBLA  21 

(Oct.  6,  1972)   ~  79  I.D.  636 

Equitable  adjudication  may  be  invoked  to 
permit  consideration  and  reinstatement 

of  a  headquarters  site  purchase  appli- 
cation where  a  survey  deposit  was  not 

paid  within  the  time  required,  but 
substantial  compliance  of  the  law 
otherwise  has  been  alleged,  and  the 
claim  was  initiated  before  the  land  was 

withdrawn  by  Public  Land  Order  No.  4582. 

Beverly  J.  Hayes,  8  IBLA  287  (Dec.  6,  1972) 
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The  Department  of  the  Navy  >.as  exclusive  juris- 
diction over  the  petroleum  resources  within 

Naval  Petroleum  Reserve  No.  4,  and  the  Secre- 

tary is  not  authorized  to  issue  oil  and  gas 

leases  on  lands  embraced  within  the  Reserve. 

Chris  Palzei :t  al.  , [BLA  299  (Dec. 

1972) 

Since  §  9(d)  of  the  Wild  and  Scenic  Rivers  Act 

withdraws  from  mineral  location  only  lands 

which  constitute  the  bed  or  bank  or  are 

situated  within  one-quarter  mile  of  the  bank 

of  a  river  listed  in  §  5(a)  as  a  potential 

addition  to  the  wild  arid  scenic  rivers  sys- 

tem, the  designation  pursuant  to  i   5(d)  of 

that  Act  of  a  river  area  as  one  which  fed- 

eral agencies  shall  evaluate  in  their  plan- 
ning reports  does  not  place  the  river  in 

the  category  of  a  potential  addition  to 

the  wild  and  scenic  rivers  system  or  with- 
draw the  bed  or  banks  of  the  river  or  lands 

within  one-quarter  mile  of  the  bank  of  the 
river  from  mineral  location. 

There  is  a  strong  presumption  against  implied  re- 
peal of  an  executive  order.   If  a  statute 

covers  the  same  area  as  an  executive  order  and 

they  are  not  absolutely  irreconcilable,  effect  will 

be  given  to  both.   A  statute,  authorizing  a 

patent  of  lands  to  a  city,  subject  to  a  reser- 

vation of  minerals  to  the  United  States,  did  not 

impliedly  "revoke  an  Executive  Order  withdrawal  of 
the  lands  for  classification  and  in  aid  of 

legislation  to  grant  the  patent  to  the  city, 
which  withdrawal  closed  the  lands  to  non- 

metalliferous  location  under  the  mining  laws. 

City  of  Phoenix  v.  Alvin  B.  Reeves,  et  al.. 

14  IBLA  315  (Feb.  1,  1974)  81  I.D.  65 

The  requirements  of  43  CFR  2351.2(b)  are  manda- 

tory and  all  applications  seeking  withdrawals 

of  land  must  contain  the  information  requested 

before  such  applications  may  be  granted; 

applications  which  are  incomplete  are  never- 

theless properly  noted  on  public  records. 

Ralph  Page,  8  IBLA  435  (Dec.  22,  1972) 

united  States  v.  Harlan 

(Feb.  28.  1974)   

Foresyth,  15  IBLA  43 

Where  land  has  been  withdrawn  for  state 

management  as  a  wildlife  area  under 
the  Fish  and  Wildlife  Coordination 

Act,  the  Bureau  of  Land  Management 

must  consider  the  recommendations  of 

the  state  and  of  the  Bureau  of  Sport 

Fisheries  and  Wildlife  to  assure  con- 

servation of  the  fish  and  wildlife 

before  approving  a  right-of-way  appli- 
cation under  the  Act  of  March  3,  1891, 

for  a  pumping  site  and  irrigation  sys- 

Where  a  Public  Land  Order  which  closed  certain  lands 

to  all  entry  under  the  mining  laws  is  amended  to 

show  that  such  lands  are  open  to  location  for 

metalliferous  minerals,  a  mining  claim  located 

thereafter,  for  gold  and  other  metals  may  not  be 

declared  null  and  void  ab  initio  without  a  hearing. 

Jerry  Bellezza,  et  al.,  15  IBLA  64  (Mar.  5.  1974) 

Rlmrock  Canal  Company,  9  IBLA  333  (Feb.  14,  1973) 

80  I.D.  197 

A  claimant's  occupancy  of  a  headquarters 

site  prior  to  a  withdrawal  does  not  estab- 

lish a  "valid  existing  right"  excepted  by 
the  withdrawal  where  credit  for  his  occu- 

pancy prior  to  the  withdrawal  cannot  be 

given  under  the  Act  of  April  29,  1950, 

because  the  claimant  did  not  file  a  notice 

of  location  or  purchase  application  prior 

to  the  withdrawal. 

Ralph  Edmund  Marshall,  14  IBLA  233  (Jan.  24,  1974) 

The  United  States  can  at  any  time  withdraw  its  con- 
sent to  occupancy  of  public  land  under  the  mining 

laws  by  withdrawal  of  the  land  and  if  the  claimant 

cannot  show  that  the  millsite  is  being  occupied 

or  used  for  mining  or  milling  purposes  as  of  the 

date  of  withdrawal,  the  claim  is  properly  de- 
clared invalid. 

United  States  v.  Dora  M.  Werry  and  Henry  Hlrschman, 

14  IBLA  242  (Jan.  28,  1974)  81  I.D.  44 

Negotiations  between  the  National  Park  Service 

and  a  millsite  claimant  resulting  in  a  res- 
toration of  certain  lands  from  a  withdrawal, 

and  the  relinquishment  and  amendment  of  mill- 
site  claims  to  conform  to  the  new  boundary  of 

the  withdrawal,  did  not  bind  the  United  States 

under  any  contract  or  estoppel  theory  from  ever 

contesting  the  amended  millsite  claims  to  de- 

termine their  validity.   The  Department  of  the 

Interior  has  authority  to  contest  millsite 

claims  even  in  the  absence  of  a  patent 

application. 

United  States  v.  Leland  J.  Cuneo,  et  al.,  15  IBLA 
304  (May  10,  1974) 

81  I.D.  262 

A  decision  rejecting  an  Alaska  Native  allotment 

application  because  the  land  was  withdrawn  and 
the  applicant  did  not  initiate  and  complete 

substantial  use  and  occupancy  for  a  five-year 

period  prior  to  the  withdrawal  or  reservation, 
will  be  affirmed  where  the  decision  accords 

with  the  Secretarial  Instructions  of  October  16 

1971. 

Christian  G.  Anderson, 

(June  24,  1974) 
et  al.,  16  IBLA  56 
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An  Alaska  Native  allotment  application  will 

be  rejected  where  the  land  In  the  applica- 
tion has  been  closed  to  entry  during  the 

entire  period  the  applicant  alleges  occupancy. 

Mary  Gallagher,  16  IBLA  294  (Aug.  9,  1974) 

Under  43  CFR  2091.1,  2322.1  and  2520.0-8, 
an  application  for  desert  land  entry  which 
covers  land  withdrawn  for  reclamation  pur- 

poses must  be  rejected  pro  tanto  and  will 
not  be  held  in  suspense  pending  restoration 
of  the  land  from  withdrawal. 

A  claimant  s  occupancy  of  a  trade  and  manufacturing 
site  more  than  90  days  prior  to  the  filing  a 
valid  notice  of  location  vests  the  claimant  with 

no  "valid  existing  right"  when  the  land  is  with- 
drawn from  appropriation  prior  to  the  vesting 

of  any  rights. 

Edith  0.  Fisher.  17  IBLA  258  (Sept.  25,  1974) 

AUTHORITY   TO  MAKE 

The   failure   of   a   trade   and  manufacturing  site 
claimant    to  meet    the  requirements    of   the   Act 

of  April   29,    1950,   43  U.S.C.    5  687a-l    (1970), 
requires    the   denial   of   consideration   of   any 

occupancy  which  occurred  more   than   90   days  prior 
to   the    filing  of   a  notice  of   location   or  appli- 

cation  to   purchase. 

Where   none   of   several   notices   of   location  was 

free   of  defect,    the   failure   to   file   an   appli- 
cation  to  purchase  within   any  of   the    five-year 

periods   thus   possibly   Initiated  bars   consider- 
ation of   any  occupancy  more   than   90  days   prior 

to  the  filing  of  a  valid  notice  of   location 
or  of  a  valid  application  to  purchase. 

Edwin  William  Seller,    16   IBLA  352    (Aug.    16,    1974) 

A  notice  of   location  of  a  headquarters  site 
or  a   trade  and  manufacturing  site   filed   less 
than   90   days   after   the    land  has   been  with- 

drawn  from  entry   should   be   accepted   if 
occupancy  and   construction  of   Improvements 
had   occurred  before    the  withdrawal   and  within 

the   90-day  period   preceding   the   filing  of   the 
notice   of   location   required  by   the   Act   of 
April   29,    1950,   as  amended,   43  U.S.C.    { 
687a-l    (1970). 

Notices  of  location  must  be  accepted  for  filing 
by  the  authorized  land  office  if  the  land  has 

been  subject  to  location  during  the  preceding 
90  days.  In  such  cases,  any  notice  of  location 
which  has  been  tendered  but  not  accepted  for 
filing  will  be  deemed  filed  as  of  the  date  of 
tender. 

James   Milton   Cann.    16    IBLA   374    (Aug.    16,    1974) 

The  Secretary  has  been  delegated  the  Presi- 
dent's inherent  authority  to  make  a  permanent 

withdrawal. 

Whenever  a  withdrawal  is  intended  to  permit  the 
fulfillment  of,   or  to  prevent  damage  to,   any 

Federal,   State,   or  local  governmental  program 
which  is  intended  for  the  use  or  benefit  of  the 

inhabitants  of  an  area,   or  a  substantial  segment 

of  the  public,   the  withdrawal  is  for  a  "public 

purpose 
Whenever  a  proposed  withdrawal  is  intended  to 

permit  the  fulfillment  of,  or  to  prevent  damage 

to,  a  proposed  activity  by  a  non- governmental 
entity,  there  should  be  certainty  that  the  propos 
ed  activity  is  actually  for  the  use  and  benefit  of 

the  public  at  large  and  not  just  for  the  profit  or 
benefit  of  an  individual  or  a  small  select  group. 

The  Secretary  has  the  authority  to  withdraw  the 

reserved  minerals  in  lands  conveyed  to  the  State 
where  the  lands  are  used  by  the  State  or  one  of 
its  subdivisions  for  a  park. 

Authority  to  Make  a  Permanent  Withdrawal, 
M-36692  (July  21,    1966) 

The   authority    to  withdraw  "public   lands,"   granted 
by   the  Pickett   Act,    43  U.S.C.    5§    141-142 
(1964),    permits    the   withdrawal    of    lands 
already    in   a  national   forest    for    power   site 

purposes. 
Donald   E.    Miller,    2    IBLA   309    (May   26,    1971) 

Where   a   state  agency  holds   a   Forest   Service   free 
use   permit    to   remove  mineral  materials   from 
designated   public    land    this  does   not   constitute 
a  withdrawal   or   serve   to   segregate   the   land 
from  appropriation  under   the  mining   laws,    as 

does  a  material   site   right-of-way   issued   pur- 
suant   to   the   Federal-Aid   Highway  Act. 

United  States  v.   Kenneth  McClarty.    17   IBLA  20 

(Aug.    29,   1974)  81  i.D.    472 

EFFECT  OF 

1  enlarged  homestead  application  is  properly 

rejected  when  at  the  time  of  application  the 
land  applied  for  has  been  withdrawn  for 
reclamation  purposes  from  all  forms  of 

appropriation  under  the  public  land  laws. 
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Where  land  included  in  a  desert  land  entry  is 
described  among  lands  withdrawn  by  a 
withdrawal  order  issued  under  the  Reclamation 
Act,   the  withdrawal  attaches  to  the  land  upon 
cancellation  of  the  desert  land  entry. 

Philip  Rex  Kleitz,   A-30315  (June  8,    1965) 

The  Mining  Claims  Rights   Restoration  Act  of 
1955  did  not  open  to  mining  location  land  which 
was  previously  withdrawn  or  reserved  for 

"investigation  and  classification  in  connection 
with  irrigation  and  power  uses.  " 

Sierra  Natural  Slab  Granite  Company,    A-30632 
(Dec.    15,    1966) 

Mining  claims  located  on  land  withdrawn  from 
such  entry  are  null  and  void   ab  initio  and  will 
not  be  validated  by  the  modification  or  revoca- 

tion of  the  order  of  withdrawal  to  open  the  land 
thereafter  to  mineral  entry. 

Lands  to  which  have  been  withdrawn  from  entry 

under  some  or  all  of  the  public  land  laws  re- 
main so  withdrawn  until  the  revocation  or 

modification  of  the  order  of  withdrawal,   and 
it  is  immaterial  whether  the  lands  are  presently 
being,    or  have  ever  been,    used  for  the  purpose 
for  which  they  were  withdrawn. 

David  W.    Harper  et     al.  , A-30719  (May  15,    1967) 
74  I.  D.    141 

Mining  claims  are  properly  declared  to  be  null 
and  void  ab  initio  where  they  were  located  on 
lands  withdrawn  for  reclamation  purposes; 

the  withdrawal  cannot  be  deemed  to  have  ex- 
pired merely  because  it  was  stated  to  be  for 

a  temporary  purpose  and  more  than  19  years 
had  elapsed  before  the  first  of  the  claims  was 
located. 

Grace  Kinsela,   A-30863  (Nov.    16.    1967) 

74  1.  D.    386 

Applications  for  phosphate  permits  are  properly 
rejected  upon  a  determination  that  the  lands 
applied  for  are  withdrawn  by  Executive  Order 
No.    5327  of  April  15,    1930;  any  subsequent 
modification  of  the  order  to  permit  the  issuance 
of  phosphate  permits  and  leases  would  not 
benefit  the  applications. 

Euge 
ne  V.   Si A-30993  (Mar.    3,    li 

Since  a  withdrawal  made  by  Public  Land  Order  4582 

is  subject  to  "valid  existing  rights,  "  a  successful 
contestant  of  a  homestead  entry  may  exercise  the 
preference  right  he  had  earned  upon  the  cancella- 

tion of  the  contested  entry,    although  it  had  not 
been  actually  awarded  prior  to  the  withdrawal; 
however,    an  application  filed  by  him  prior  to  no- 

tation of  the  cancellation  is  premature  and  must 
be  rejected. 

Louis  J.    Hobbs,A-31051  (Jan.  15,    1970) 

77  1.  D.    5 

Lands  within   Naval   Petroleum   Reserve    "o.    4    in 
Alaska  withdrawn   from  entrv   bv   Puhlic   Land 
Order  No.    82   were   express lv   precluded    from 
being   opened    to   entry   by   Public    Land   Order 
No.    2215,   which    revoked   Public    Land   Order 
No.    82;    therefore,    the  withdrawal    bv   Public 
Land   Order   No.    82    remains    in   effect    as    to 
such   lands   and  precludes    the   allevance  of 
native   allotment    applications    for    such 
lands   unless    the    lands   applied    for  were 
otherwise   executed   from   the  withdrawal   or 
unless    riRhts   had   attached. 

Terza   Hopson   et   al. .    3   IBLA   134      (Aug.    20, 

1971) 

No   rights   are   acquired   under    the  Alaska   Native 
Allotment   Act,    48   U.S.C.    §§    357,    357a,    357b 
(1958)    by   a   native   who   purportedly    commenced 
his   occupation   of    the    land   at    a   time  when 
the   land  was  withdrawn    from  all    forms   ot 

appropriation   and   where   after    the   withdrawal 
was    revoked,    the    land  was    opened   only    for 
the    filing   of   State   selection   applications. 

Harold   J.    Kaughton,    3   IBLA   237 

(Sept.    13,    1971),        78  I.  D.    300 

Lands  temporarily  reserved  for  the  use  of  the 

Pala,    Pauma,   and  Warner's  Ranee  Mission 
Indians  of  California  remain  reserved  until  the 
withdrawal  order  is  revoked. 

Jurisdiction  of  Lands  Withdrawn  for  the  Benefit  of 

Certain  Groups  of  Mission  Indians.   California- - 
Patent  of  Land  Under  the  Act  of  March  1,    1907. 
M-36756  (Oct.    8,    1968) 

An  Executive  Order  which  merely  segregated  lands 
until  a  determination  could  be  made  as  to  whether 

such  lands,    or  part  of  them,    oucht  to  be  set  aside 
for  Indian  purposes  is  not  sufficient  to  remove 
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such  lands  from  the  jurisdiction   of  the  General 
Land  Office  and  its  successor,    the  Bureau  of  Land 
Management. 

Authority  to  Issue  Trust  Patents  for  the  Benefit  of 
Certain  Groups  of  Mission  Indians  ot  California 
Pursuant  to  the  Act  of  March  1,    1907,   for  Parcels 

of  Land  Within  the  "Mission  Reserv 
(Nov.    18,    1971) 

M- 36756  (Supp. 

Public  Land  Order  4582,  as  amended,  does  not 
bar  the  reinstatement  of  a  homestead  entry 
where  the  record  shows  asserted  valid 

settlement  prior  to  December  14,  1968. 

Juanlta  J.  Anderson,  4  IBLA  170  (Dec.  23,  1971) 

An  application  filed  pursuant  to  the  Act  of 
September  26,  1968  (82  Stat.  870,  43  U.S.C. 

§§  1431-1435  (1970)),  for  public  sale  of 
land  included  in  a  power  site  reserve  is 
properly  rejected  as  the  land  affected 
by  the  withdrawal  is  not  subject  to 
appropriation  or  disposal  until  the  with- 

drawal is  revoked  and  the  land  restored to  entry. 

Lands  which  have  been  withdrawn  from  entry under  some  or  all  of  the  public  land  laws 
remain  so  withdrawn  until  the  revocation 
or  modification  of  the  withdrawal  order, 
and  it  is  immaterial  whether  the  lands 
are  presently  being,  or  have  ever  been, 
used  for  the  purpose  for  which  they  were withdrawn. 

Rowe  M.  Bolton. 5  IBLA  226  (Mar.  22,  1972) 

Mining  claims  located  on  land  withdrawn  from 
mineral  entry  are  null  and  void  ab  initio. 

Where  the  mineral  claimant  asserts  that  his  claim 
is  not  located  on  land  withdrawn  from  entrv 
under  the  mining  laws,  and  the  record  indicates 

that  part  of  the  claim  is  not  on  withdrawn  land, 
the  claim  cannot  be  declared  null  and  void 
ab  initio  for  having  been  located  on  land 
withdrawn  from  mineral  entry  without  a  hearing 
to  determine  the  facts. 

Wesley  Laubscher.  4  IBLA  246  (Jan.  12,  1972) 

Where,  by  the  alternation  of  a  river  channel, 
the  private  land  along  the  south  bank  was 
eroded  away  and  the  withdrawn  federal  land 
on  the  north  bank  was  increased  by  accretion 

and,  subsequently,  the  river  made  an 
avulslve  return  to  its  approximate  original 
position,  a  class  1  application  to  purchase 
the  accreted  land  under  the  Color-of-Title 
Act  is  properly  rejected  because  the 
accreted  land  came  under  the  Influence  of 

the  withdrawal  as  it  formed  against  the 
withdrawn  land,  and  withdrawn  land  is  not 

subject  to  the  Color-of-Title  Act. 

An  oil  and  gas  lease  offer  filed  for  lands 
which  are  at  that  time  withdrawn  for  Indian 
purposes  by  an  Executive  Order  is  pronerlv 
rejected.   Such  an  offer  is  nugatorv  and 

cannot  be  given  life,  even  by  a  subsequent 
restoration  of  the  lands. 

F.  Trask,  4  IBLA  252  (Jan.  13,  197?) 

Lands  which  have  been  withdrawn  from  entry  under 

some  or  all  of  the  public  land  laws  remain  so 
withdrawn  until  there  is  a  formal  revocation 
or  modification  of  the  order  of  withdrawal,  and 
it  is  immaterial  whether  the  lands  are  presently 

being  used  for  the  purpose  for  which  they  were 
withdrawn. 

Oliver  and  Robert  A.  Rees.e,  Silver  Associates .  Inc. 
4  IBLA  261  (Jan  21,  1972) 

Margaret  C.  More,  5  IBLA  252  (Mar.  23,  1972) 

An  application  for  a  right-of-way  on  land  under 
•  forn  of  withdrawal  which  precludes  the 
granting  of  such  applications  Is  nugatory 
and  cannot  be  given  life  after  its  date  of 
filing,  even  by  a  restoration  of  land 
during  pendency  of  an  appeal  from  its 

rejection. 

Public  Land  Order  4582,  as  modified,  was 
revoked  and  the  withdrawal  Imposed  thereby 

terminated  by  the  Alaska  Native  Claims 
Settlement  Act  of  December  18,  1971  (85  Stat. 688). 

Communication  Equlpmen t  and  Se rv ic :es _,_ Inc_. , 
6  IBLA  44  (May  12,  1972) 

Public  Land  Order  4582,  as  modified,  did  not 

bar  the  granting  of  an  application  to  pur- 
chase a  trade  or  manufacturing  site  where 

the  record  shows  the  claim  was  Initiated 
prior  to  December  14,  1968.   43  U.S.C. 
i  687a  (1970). 

The  withdrawal  inprsed  by  Public  Land  Order 
4582,  as  modified,  terminated  with  the 
enactment  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18,  1971.  85 
Stat.  68P.. 

The  withdrawal  imposed  by  Public  Land  Order 
4582,  as  modified,  terminated  with  the 
enactment  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18,  1971,  85 
Stat.  688. 

Richard  Lee  Farrens,  7  IBLA  133  (Aug.  25,  1972) 

The  withdrawal  imposed  by  Public  Land  Order 
4582,  as  modified,  terminated  with  the 

C.  Rick  Houston,  5  IBLA  71  (Mar.  1,  1972) 



1034 

WITHDRAWALS   AND  RESERVATIONS 
— Continued 

EFFECT  OF  — Continued 

WITHDRAWALS   AND  RESERVATIONS 
— Continued 

EFFECT  OF — Continued 

enactment  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18,  1971, 
85  Stat.  688. 

whether  the  lands  are  presently  being,  or 
have  ever  been,  used  for  the  purpose  for 
which  they  are  withdrawn. 

Alvin Aspelund,  7  IBLA  165  (Aug.  31,  1972) John  C.  Amonson,  8  IBLA  346  (Dec.  11,  1972) 

The  withdrawal  imposed  by  Public  Land  Order  4582,  as 
modified,  terminated  with  the  enactment  of  the 

Alaska  Native  Claims  Settlement  Act  of  December  18, 
1971,  85  Stat.  688. 

Carla  D.  Botner,  7  IBLA  335  (Sept.  26,  1972) 

A  petition  for  reinstatement  of  a  homesite 
claim  will  be  denied  where  the  record  clearly 
establishes  that  the  homesite  claim  settlement 

was  initiated  at  a  time  when  the  land  was  with- 
drawn from  appropriation. 

Leon  A.  Webster,  7  IBLA  333  (Sept.  26,  1972) 

While  land  is  withdrawn  from  mineral  location 

no  rights  to  the  land  may  be  gained  under 
mining  claims  located  during  the  withdrawal 

period. 

Gardner  C.  McFarland,  8  IBLA  56  (Oct.  13,  1972) 

Lands  withdrawn  from  all  forms  of  appro- 
priation under  the  public  land  laws, 

including  the  mining  and  mineral  leasing 
laws,  and  reserved  for  selection  by  a 
Regional  Corporation  pursuant  to  the 
Alaska  Native  Claims  Settlement  Act  are 
not  available  for  leasing  under  the 
Mineral  Leasing  Act  of  1920  and  an  oil 

and  gas  lease  offer  for  such  land  is 

properly  rejected  although  filed  prior 
to  the  withdrawal. 

James  D.  Johnson,  et  al.,  8  IBLA  348 
(Dec.  11,  1972) 

Mining  claims  located  after  the  land  has 
beeo  segregated  from  appropriation  undei 
the  mining  laws  by  notice  of  proposed 
classification  under  the  Classification 

and  Multiple  Use  Act  of  1964,  43  U.S.C. 

§§  1411-18  (1970),  published  in  the 
Federal  Register  are  properly  declared 
null  and  void  ab  initio. 

An  application  for  a  coal  prospecting  permit 

is  properly  rejected  upon  a  determination 
that  the  lands  applied  for  are  withdrawn 
by  Executive  Order  5327  of  April  15,  1930. 

John  R.  Shelburne,  8  IBLA  115  (Nov.  14,  1972) 

An  oil  and  gas  lease  offer  filed  for  lands 

which  at  the  time  of  filing  have  been  with- 
drawn for  Indian  purposes  by  an  Executive 

Order  is  properly  rejected. 

Rudolph  Chase  and  Raymond  W.  Voss ,  8  IBLA  351 
(Dec.  11,  1972) 

An  application  for  a  coal  prospecting  permit 
is  properly  rejected  upon  a  determination 
that  the  lands  applied  for  are  withdrawn  by 
Executive  Order  5327  of  April  15,  1930. 

Heath  B.  Fowler,  8  IBLA  376   (Dec.  12,  1972) 

Lands  which  have  been  withdrawn  from  entry 
under  some  or  all  of  the  public  land  laws 
remain  so  withdrawn  until  there  is  a  formal 
revocation  or  modification  of  the  order  of 

withdrawal,  and  it  is  immaterial  whether  the 
lands  are  presently  being  used  for  the 
purpose  for  which  they  were  withdrawn. 

Tenneco  Oil  Co.,  8  IBLA  282  (Dec.  6,  1972; 

An  application  filed  pursuant  to  the  Act 
of  September  26,  1968,  82  Stat.  870,  43 

U.S.C.  §§1431-1435  (1970),  for  public 
sale  of  land  included  in  a  power  site 
reserve  is  properly  rejected  as  the  land 
affected  by  the  withdrawal  is  not  subject 
to  appropriation  or  disposal  until  the 
withdrawal  is  revoked  and  the  land  re- 

stored to  entry. 

Lands  which  have  been  withdrawn  from  entry 
under  Executive  Order  remain  so  withdrawn 
until  the  revocation  or  modification  of 

the  withdrawal  order,  and  It  is  immaterial 

The  portion  of  a  homestead  settlement  located 
on  lands  under  power  project  withdrawals  is 
null  and  void  and  such  lands  remain  reserved 
from  entry,  location  or  other  disposal  under 

the  public  land  laws  until  the  withdrawal  is 
vacated. 

The  right  of  a  homesteader  to  equitable  adjudi- 
cation is  determined  as  of  the  date  on  which 

he  has  substantially  complied  with  the  home- 
stead law,  and  this  right  is  not  affected  by 

a  subsequent  withdrawal  under  the  Alaska 
Native  Claims  Settlement  Act,  43  U.S.C. A. 
§  1610  (1972). 

Francis  I.  Hunt,  8  IBLA  390  (Dec.  19,  1972) 

Subsequent  modification  or  revocation  of  an 
order  withdrawing  lands  from  mineral  entry 
does  not  validate  a  claim  located  while 
the  lands  were  closed  to  location. 

Ralph  Page,  8  IBLA  435  (Dec.  22,  1972) 
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nless  a  withdrawal  or  reservation  of 

public  domain  land  specifically  pro- 
vides otherwise,  the  withdrawn  or 

reserved  land  is  presumed  to  be  avail- 
able for  oil  and  gas  leasing  under  the 

Mineral  Leasing  Act.   However,  issuance 
of  any  oil  and  gas  lease  under  the 
.Mineral  Leasing  Act  Is  discretionary 
with  the  Secretary  of  the  Interior,  so 
no  oil  and  gas  lease  will  be  issued 
where  such  action  will  be  Inconsistent 

with  or  materially  Interfere  with  the 
purposes  for  which  the  land  is  with- 

drawn or  reserved. 

Where  all  the  lands  described  in  an  oil  and 

gas  lease  offer  are  withdrawn  from  all 
forms  of  appropriation  under  the  public 
land  laws,  including  the  mineral  leasing 

laws,  pursuant  to  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
11(a)(3)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18,  1971,  the 

offer  will  be  rejected  although  filed 
prior  to  the  withdrawal. 

Vance  W.  Phillips, Aellsa  A.  Burnham,  10  IBLA 

(Mar.  15,  1973)   
Joseph  C.  Manga,  Azel  I..  Crnndall  ,  9  IB1.A  319 
(Feb.  13,  1973) 

Lands  withdrawn  from  all  forms  of  appro- 
priation under  the  public  land  laws, 

including  the  mining  and  mineral  leasing 
laws,  pursuant  to  the  Alaska  Native 
Claims  Settlement  Act  are  not  available 

for  leasing  under  the  Mineral  Leasing 
Act  of  1920  and  an  oil  and  gas  lease 
offer  for  such  land  is  properly  rejected 
although  filed  prior  to  the  withdrawal  . 

Wi 
P.  Sexton   et  al  ■  ,  9  IBLA  316  (Feb.  13,  1973) 

Offers  which  incorporate  curable  defects  can 
earn  priority  only  from  the  date  the  defects 
are  cured.   Where,  prior  to  filing  of  an 
amended  offer  or  other  curative  material  the 

land  L/i  withdrawn  from  leasing,  the  question 

is  foreclosed,  since  priority  to  lease  can- 
not be  established  after  the  land  Is  closed 

to  leasing. 

Carpenter 9  IBLA  380  (Pel 

L1). 

1973) 

A  mining  claim  is  properly  declared  null  and 
void  ab  initio  to  the  extent  it  has  been 
located  on  .Lands  withdrawn  from  mineral 

location  by  a  power  project  classification. 

Estate  of  Thomas  S.  Williams,  Deceased 

Mrs.  Lucille  Williams,  10  IBLA  138  (Mar.  19,  1973) 

Where  a  mining  claim  occupies  land  that  has 
subsequently  been  withdrawn,  the  validity 
of  .the  claim  must  be  tested  by  the  value 
of  the  mineral  deposit  as  of  the  date  of 
the  withdrawal  as  well  as  at  the  date  of 

determination.   If  the  claim  was  not  sup- 
ported by  a  qualifying  discovery  of  a 

valuable  mineral  deposit  at  the  time  of 
withdrawal,  the  land  embraced  within  its 

boundaries  would  not  have  been  excepted 
from  the  effect  of  the  withdrawal,  and 
the  claim  could  not  thereafter  become 

valid  even  though  the  value  of  the 
deposit  subsequently  increased  due  to 
a  change  in  the  market  value  of  the 
mineral . 

United  States  v.  Clara 

(Apr.  2,  1973) 

Henry  et  al . ,  10  IBLA  195 

Land  included  i 
which  has  bee 
some  or  a 

power  site  classification 
thdrawn  from  entry  under 

1  ot  the  public  land  laws  remains 

so  withdrawn  until  the  revocation  or  mod- 

ilication  of  the  withdrawal  order;  therefore, 
public  sale  applications  filed  for  the  land 

covered  by  the  classification  must  be  rejected, 
and  it  is  impermissible  under  43  CFR  2091-1 
to  hold  the  application  in  suspense  until  the 
land  may  become  available. 

S  &  S  Land  &  Cattle  Co. SLA  40  (Feb.  26,  1973) 

An  oil  and  gas  lease  offer  is  properly  rejected 

where  the  land  applied  for  lies  within  a  wild- 
life range  and  the  Bureau  of  Land  Management 

and  the  Fish  and  Wildlife  Service  have  not 

entered  into  an  agreement,  required  by  the 
pertinent  regulation  as  a  prerequisite  to 
leasing,  designating  which  part  of  the  range 
is  open  to  mineral  leasing  and  which  is  not. 

Harold  L.  Anderson,  10  IBLA  293  (Apr.  19,  1973) 

Oil  and  gas  offers  are  properly  rejected 
when  one  of  the  offerors  cannot  be  iden- 

tified from  the  face  of  the  offer  form 

because  his  name  is  represented  only  by 
an  illegible  signature,  and  at  the  time 
curative  material  is  filed  to  remedy 
the  defect,  the  lands  have  been  withdrawn. 

Donald  Burnett   et  al.  ,  10  IBLA  76  (Mar.  5,  1973) 

A  mining  claim,  located  at  a  time  when  the 
land  is  withdrawn  from  mineral  entry,  is 
null  and  void  ab  initio  and  may  be  so 
declared  without  a  hearing. 

Where  a  mineral  claimant  asserts  that  his 
claim  was  not  located  on  land  withdrawn 

from  entry  under  the  mining  laws,  and  the 

record  indicates  that  part  of  the  claim  was 
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not  located  on  withdrawn  land,  the  entire 
claim  cannot  be  declared  null  and  void  ab 

initio  without  contest  proceedings. 

Brace  C.  Curtiss,  11  IBLA  30  (May  22,  1973) 

Where  Indian  aboriginal  rights  are  terminated  by 
abandonment  or  relinquishment  by  a  treaty  with 
the  United  States,  a  state  may  take  a  grant  of 
lands  unencumbered  by  any  occupancy  claims  in 

the  Indians,  and  where  the  state's  title  has 
vested,  subsequent  action  by  Congress  setting 
the  lands  apart  as  a  reservation  for  the  Indians 

cannot  affect  the  state's  title.   However,  if 
a  reservation  has  been  created  prior  to  the 

grant,  the  state's  title  cannot  vest  until  the 
reservation  is  extinguished. 

Navajo  Tribe  of  Indians  v.  State  of  Utah,  12  IBLA  1 
(June  29,  1973)  80  I.D.  441 

a   mineral  leasing,  a  petition 
if  the  lease  must  be  rejected. 

43  CFR  3108.  2-1  (c)(3). 

Robert  F.  K  impel,  13  IB1.A  286  (( !5,  1973) 

An  oil  and  gas  lease,  terminated  for  failure  to  pay 

timely  rental,  cannot  be  reinstated  where  the  feder- 
al oil  and  gas  interests  in  the  lands  are  shown  by 

the  records  to  have  been  withdrawn.   43  CFR  3108. 2-l(c)0). 

}Jy 

L.  Craven,  13  IBLA  292  (Oct.  29,  1973) 

Where  a  public  land  order  creates  a  temporary  prefer- 
ence in  the  State  of  Alaska  to  select  any  vacant, 

unreserved  and  unapprapria ted  public  land  in  the 

state,  and  where  the  State  timely  selects  a  partic- 
ular trad  of  land,  that  land  is  segregated  from 

appropriations  based  upon  application  or  settlement 
and  location  as  a  requirement  of  regulation,   nd  a 

later-filed,  conflicting  application  for  homestead 
entry  must  be  rejected. 

An  application  under  the  Color  of  Title  Act  is 

properly-  rejected  when  the  land  applied  for 
was  either  patented  or  withdrawn  as  part  of 

a  national  forest  at . the  time  the  purported 
color  of  title  claim  was  initiated. 

Clarence  E.  Leseberg  and  Louis  D.  Tucker, 

12  IBLA  189  (July  16,  1973) 

Where  the  mineral  claimant  asserts  that  his  claiir 

is  not  located  on  land  withdrawn  from  entry 
under  the  mining  laws,  or  the  record  indicates 

that  part  of  Liu-  claim  is  not  on  withdrawn  land 
the  claim  cannot  be  declared  null  and  void 

ah  initio  for  having  been  located  on  land  with- 
drawn from  mineral  entry  without  a  hearing  to 

determine  the  facts. 

Terry  W.  01 
13  IBLA  323  (Nov.  5,  1973) 

:■',!  Hni 
2  IBLA  2br~.    (July  27,  1973) 

A  Public  Land  Order  which  withdrew  public  lands,  sub- 
ject to  valid  existing  rights,  from  all  forms  of 

disposition  under  the  public  land  laws  foreclosed 
any  disposal  of  the  land  unless  in  furtherance  of 

a  valid  right  existing  at  the  time  of  the  with- 
drawal . 

Where  an  oil  and  gas  lease  is  terminated  by  operation 
of  law  and  the  lands  involved  are  withdrawn  from 

mineral  leasing  either  before  or  after  such  termina- 
tion, a  petition  for  reinstatement  of  the  lease 

must  be  rejected,  notwithstanding  a  finding  of 
reasonable  diligence,   43  CFR  3108 . 2-1 (c) (3) . 

Usibelli  Coal  Mine,  Inc.  ,  13  IBLA  365  (Nov.  19,  1973) 

Where  land  included  in  a  homestead  entry  is 
described  among  lands  withdrawn  subject  to 
valid  existing  rights,  the  withdrawal  attaches 

to  the  land  upon  cancellation  of  the  homestead entry. 

Public  lands  which  are  withdrawn  from  all  forms 

of  appropriation  under  the  public  land  laws, 
except  locations  for  metalliferous  minerals 
under  the  mining  laws,  are  not  subject  to  entry 
under  the  homestead  laws. 

Paxton  J.  Sullivan,  14  IBLA  120  (Dec.  28,  1973) 80  I.n.  810 

Potter,  13  IBLA  131  (Sept.  25,  1973) 

ids  withdrawn  from  all  forms 

under  the  public  land  laws, 
and  mineral  leasing  laws,  pt 
Native  Claims  Settlement  Act 

>f  appropriation 
Including  the  mining 
rsuant  to  the  Alaska 
are  not  available 

leasing  and  an  oil 
land  is  properly 

ind  gas  lease  offer  for 
• jec  ted . 

Kenneth  _E.  Si  tes  and_C.  Burg_Hnt  13  IBLA  276 

(Oct.  24," 1973)  " 

Land  included  in  a  power  site  classification 
which  has  been  withdrawn  from  entry  under 
some  or  all  of  the  public  land  laws  remains 

bo  withdrawn  until  the  revocation  or  modi- 
fication of  the  withdrawal  order;  therefore 

public  sale  applications  filed  for  the  lands 

covered  by  the  classification  must  be  rejected, 
and  it  is  Impermissible  under  43  CFR  2091.1 
to  hold  the  application  in  suspense  until  the 
land  may  become  available. 

Juan Menchaca,    14   IBLA   212    (Jan.    22,    1974) 

Where   an   oi I    an 

opernt  ion    of 

"ininated   by 

involved    hi 



1037 

WITHDRAWALS  AND  RESERVATIONS 
— Continued 

EFFECT  OF — Continued 

Where  an  oil  and  gas  lease  Is  terminated 
by  operation  of  law  and  the  lands 
involved  are  withdrawn  from  mineral 
leasing  either  before  or  after  such 
a  termination,  a  petition  for  rein- 

statement of  the  lease  must  be  relected. 

notwithstanding  a  finding  of  justifi- 
able delay.   43  CFR  3108.2-l(c) (3) . 

Margaret  S.  Decker.  14  IBLA  215  (Jan.  23,  1974) 

A  claim  under  the  Color  of  Title  Act,  43  U.S.C. 
$  1068  et  seq.  (1970),  may  not  be  based  upon 
a  claim  initiated  on  withdrawn  or  reserved  lands. 

WITHDRAWALS   AND  RESERVATIONS 
— Continued 
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Withdrawn  lands  and  lands  otherwise  closed  to  non- 
mineral  entry  are  not  open  to  appropriation 
under  the  Alaska  Native  Allotment  Act. 

Arthur  C.  Nelson  (On  Reconsideration),  15  IBLA  76 
(Mar.  11,  1974) 

Where  land  included  in  a  homestead  entry  of  record 

is  included  among  lands  withdrawn  "subject  to 
valid  existing  rights,"  the  withdrawal  attaches, 
as  of  the  date  of  the  withdrawal,  to  all  land 
described  including  the  homestead  land;  as  to 
the  homestead  land  the  withdrawal  becomes 
effective  eo  instantl  upon  termination  of  the 
homestead  entry. 

Alva  M.  Knorr,  14  IBLA  237  (Jan.  25,  1974) 
notice  of  location  filed  pursuant  to  the  home- 

stead laws  but  embracing  land  covered  by  a 
withdrawal  is  unacceptable  for  recordation. 

Under  the  Alaska  Native  Allotment  Act,  43  U.S.C. 

§§  270-1  to  270-3  (1970),  no  rights  were  acquired 
by  an  applicant  who  asserted  commencement  of  settle- 

ment on  land  when  it  was  included  in  a  grazing 
lease  issued  under  the  Alaska  Grazing  Act  of 
Mar.  4,  1927,  as  amended,  43  U.S.C.  S§  316, 

316a-o  (1970),  because  the  land  was  segregated 
from  adverse  appropriation  until  the  Department 
acted  to  exclude  the  land  sought  from  the  grazing 
lease. 

Helena  M.  Schwiete,  14  IBLA  305  (Feb.  1,  1974) 

Jack  Z.  Boyd  (On  Reconsideration),  15  IBLA 
(Mar.  27,  1974)  81  I.D. 

Where  a  Public  Land  Order  withdraws  public  lands 
and  reserves  them  for  selection  by  a  Native 

Village  Corporation,  subject  to  valid  existing 
rights,  the  sale  of  such  lands  under  the  Small 

Tract  Act,  as  amended,  43  U.S.C.  §§  682a-e  (1970), 
is  foreclosed  unless  in  furtherance  of  a  valid 
right  existing  at  the  time  of  the  withdrawal. 

A  mining  claim  located  on  land  closed  to  mineral 
entry  is  void. 

City  of  Phoenix  v.  Alvln  B.  Reeves, et  al.. 
14  IBLA  315  (Feb.  1,  1974)         81  I.D.  65 

Where  a  Public  Land  Order  withdraws  public  lands 
and  reserves  them  for  selection  by  a  Native 

Village  Corporation,  subject  to  valid  existing 
rights,  the  holder  of  a  pre-existing  small  tract 
lease,  covering  a  portion  of  the  lands,  may  be 
granted  a  renewal  lease  pursuant  to  43  U.S.C. 
§  1621(i)  (Supp.  II,  1972)  and  43  CFR  Subpart 
2650. 

Emil  I.  Stadler.  15  IBLA (Mar.  27,  1974) 

The  requirments  of  43  CFR  2351.2(b)  are  manda- 
tory and  all  applications  seeking  withdrawals 

of  land  must  contain  the  information  requested 
before  such  applications  may  be  granted; 

applications  which  are  Incomplete  are  never- 
theless properly  noted  on  public  records. 

The  filing  of  a  withdrawal  application  by  the 
National  Park  Service  segregates  the  land 

from  mining  location,  and  in  a  contest  against 
millsites  within  the  segregated  area  requires 
a  claimant  to  show  that  millsite  claims  are 

valid  as  of  the  application  date. 

The  notation  on  public  records  of  a  request  for 

withdrawal,  even  though  the  request  is  in- 
complete on  Its  face,  has  a  segregative  effect 

on  land  Included  in  a  mining  location  already 
made  and  on  which  there  are  ongoing  operations 
looking  toward  the  establishment  of 
a  discovery  of  a  valuable  mineral  deposit, 
since  such  a  request  Is  an  application  within 
the  ambit  of  43  CFR  2091.1.  However,  such 

segregation  does  not  preclude  the  taking  of 
samples  of  existing  exposures  in  order  to 
demonstrate  validity  of  the  claim. 

United  States  v.  Harlan  H.  Foresyth,  15  IBLA  43 
(Feb.  28,  1974) 

United  States  v.  Leland  J.  Cuneo,  et  al.,  15  IBLA 
304  (May  10,  1974)  81  I.D.  262 

A  claimant's  occupancy  of  a  trade  and  manufac- 
turing site  prior  to  a  withdrawal  does  not 

establish  a  "valid  existing  right"  excepted  by 
the  withdrawal  where  occupancy  prior  to  the 
withdrawal  cannot  be  given  credit  under  the 

Act  of  April  29,  1950,  43  U.S.C.  §  687a-l  (1970), 
because  the  claimant  did  not  file  a  notice  of 

location  or  purchase  application  until  three 
years  after  the  withdrawal. 

A  notice  of  location  for  a  trade  and  manufac- 

turing site  claim  is  not  proper  for  recorda- 
tion, and  an  application  to  purchase  a  trade 
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and  manufacturing  site  is  properly  rejected, 
when  the  land  applied  for  is  withdrawn  from 
disposal . 

Eugene  M.  Witt,  15  IBLA  378  (May  17,  1974) 

Where  a  valid  class  1  color  of  title  claim  has  been 
initiated  before  the  withdrawal  of  lands  involved, 
the  withdrawal  will  not  preclude  the  perfecting  of 
the  claim. 

Myles  Stephenson,  16  IBLA  252  (July  22,  1974) 

.S.  2332,  30  U.S.C.  §  38  (1970),  is  not  an 
independent  adverse  possession  statute.   It 
is  part  of  the  general  mining  laws,  and 
necessarily  assumes  that  any  lands  claimed 
under  that  statute  were  open  to  entry  and 

patent  under  the  mining  laws.   It  has  no 
application  to  a  trespass  on  land  which  is 
closed  to  mineral  entry  by  withdrawal  or 
reservation,  and  compliance  with  the  terms 

of  the  statute  will  not  "cure"  the  invalidity 
of  a  mining  claim  located  on  land  which  was 
not  open  to  entry  and  appropriation  under 
the  mining  laws. 

Where  the  revocation  of  a  withdrawal  order  provides 

that  "(t]he  lands  released  from  withdrawal  by  this 
order  shall  not  be  subject  to  application,  location, 
settlement,  entry  or  other  forms  of  appropriation 
under  the  public  land  laws  until  further  order  of  an 

authorized  officer  of  the  Bureau  of  Land  Management," 
land  affected  by  the  revocation  is  not  opened  to 
settlement  under  the  Alaska  Native  Allotment  Act  of 

May  17,  1906,  by  an  order  opening  the  land  for  State 
selection. 

Mary  Gallagher,  16  IBLA  294  (Aug.  9,  1974) 

Where  a  claimant  does  not  have  a  discovery  on  a  min- 

ing claim  at  the  time  of  a  hearing  on  lands  pre- 
viously withdrawn  from  location,  it  is  not  essential 

for  the  government  to  show  a  lack  of  discovery  at  the 
date  of  the  withdrawal. 

United  States 

mgg. 

:t  al. 

385  (Aug.  21,  1974) 

United  States  v.  Mike  Guzman,  Sr.  and  Mike 
Guzman,  Jr.,  18  IBLA  109  (Dec.  5,  1974) 

POWER    SITES 

A  mining  claim  which  is  null  and  void  at  its  in- 
ception because  the  land  is  embraced  within 

a  power  site  reserve  cannot  be  subsequently 
validated  as  of  the  date  of  the  original  location 

by  a  proceeding  to  reopen  the  land  to  mining 
location  under  section  24  of  the  Federal  Power Act. 

Dorothy  L.    Benton,   A-30729  (May  31 ,    1967) 

Where   a  millsite   or  mining  claim   is   situated   on   land 
that   is   subsequently  withdrawn,    the  validity  of    the 
claim  must  be   tested  as  of   the  date  of   the  withdrawa 
as  well  as  at    the  date  of   determination. 

United   States  v.    Leonard   Almgren,   et   al.,    17    IBLA  295 
(Sept.  30,  1974) 

A  mining  claim  located  before  August  11,  1955, 

on  land  within  an  existing  powersite  classifi- 
cation is  null  and  void  because  the  land  was 

then  unavailable  for  mining  location. 

Armin  Speckert,  A-30854  (Jan.  10,  1968) 

No  matter  what  an  entryman  Intended  when  he  filed 
an  amended  land  description  after  erroneously 

residing  and  working  on  other  lands,  such  fil- 
ing could  not  have  been  considered  a  new  filing 

since  the  lands  described  were  withdrawn  from 
entry  between  the  time  of  the  original  filing 
and  the  time  of  the  filing  of  the  amended 
description . 

Flonie  Thomas,  18  IBLA  7  (Nov.  7,  1974) 

A  mining  claim  located  on  land  withdrawn  at  the 
time  of  location  is  void  ab  Initio.   Such  a 

location,  and  the  decision  declaring  such  a 
location  void,  do  not  affect  the  status  of 
any  location  of  the  same  land  made  prior  to  the 
withdrawal;  nor  can  such  a  location,  made  by 
a  party  with  an  interest  in  the  prior  location, 
reestablish  or  protect  rights  to  the  prior 
claim. 

C.  Jim  Townsend, IBLA   100    (Nov.    27,    1974) 

Lands  which  were  reserved  from  mining  location 
by  reason  of  inclusion  in  an  application  for  a 
power  project  filed  prior  to  August  11,  1955, 
and  which  were  opened  to  location  by  section 
2  of  the  act  of  August  11, 1955,  become  closed 

to  location  thereafter  if  they  come  under  exam- 
ination and  survey  by  a  prospective  licensee 

holding  an  uncanceled  preliminary  permit 
issued  by  the  Federal  Power  Commission  after 
August  11,  1955,  and  mining  claims  on  such 
lands  located  thereafter  are  void  ab  initio. 

A.    L.   Snyder  et    al. A-30880  (Feb.    14,    1! 
75  I.  D.  33 

A  mining  claim  located  before  Aug.    11,    1955,  on 
land  within  an  existing  powersite  withdrawal  is 
null  and  void  because  the  land  was  then  un- 

available for  mining  location. 

Leslie  G.   and  Rita  M.   Folwell,  A-31104 
(Aug.    18,    1969) 
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A  mining  claim  located  before  August  11,  1955,  on 

land  partly  within  an  existing  powersite  with- 
drawal is  null  and  void  ab  initio  as  to  that  land. 

T.  L.  and  George  F,  Bruckner,  A-31105 
(Mar.  25,  1970) 

Public  lands  which  are  withdrawn  by  a  power 

■lte  classification  arc  not  subject  to 

appropriation  under  the  desert  land  laws. 

declare  that  mining  claims  were  null  and 
void  ab  initio  when  they  were  located  while 
land  was  within  a  power  site  withdrawal  and 
no  rights  therein  could  be  based  upon  the 

original  locations.   However,  such  a  find- 
ing does  not  determine  the  validity  of 

claims  located  after  the  lands  were  opened 
to  mineral  location  by  the  Mining  Claims 

Rights  Restoration  Act  or  held  thereafter 
for  the  period  prescribed  by  30  U.S.C. 
§  38  (1970). 

Gardner  C.  McFarland,  8  IBLA  56  (Oct.  13,  1972) 

Leroy  Martin.  4  IBI.A  K<0  (Hoc.  17,  1971) 

Patents  cannot  convey  what  the  law  reserves, 
therefore,  patents  issued  after  the  Federal 
Power  Commission  had  granted  a  license  for  a 

transmission  line  are  subject  to  the  reserva- 
tion prescribed  by  section  24  of  the  Federal 

Power  Act  regardless  of  whether  or  not  the 
reservation  was  stated  in  the  patent. 

An  application  filed  pursuant  to  the  Act 
of  September  26,  1968,  82  Stat.  870,  43 
U.S.C. §§  1431-1435  (1970),  for  public 
sale  of  land  included  in  a  power  site 
reserve  is  properly  rejected  as  the  land 
affected  by  the  withdrawal  is  not  subject 

to  appropriation  or  disposal  until  the 
withdrawal  is  revoked  and  the  land  re- 

stored to  entry. 

John  C.  Amonson,  8  IBLA  346  (Dec.  11,  1972) 

Arizona  Public  Service  Company,  5  IBI.A  1 37 
(liar!  13,  1972)  79  I.D.  67 

An  application  filed  pursuant  to  the  Act  of 
September  26,  1968  (82  Stat.  870,  43  U.S.C 

§§  1431-1435  (1970)),  for  public  sale  of 
land  included  in  a  power  site  reserve  is 

properly  rejected  as  the  land  affected  by 
the  withdrawal  is  not  subject  to  appro- 

priation or  disposal  until  the  with- 
drawal is  revoked  and  the  land  restored 

to  entry. 

Rowe  M.  Bolton,  5  IBLA  226  (Mar.  22,  1972) 

Under  the  Mining  Claims  Rights  Restoration 

Act  of  1955,  public  land  within  a  pre- 
liminary permit  issued  by  the  Federal 

Power  Commission  under  the  Federal 
Power  Act  is  not  open  to  entry  under 
the  mining  laws;  a  mining  claim  located 
after  the  permit  has  issued  is  properly 
declared  void  ab  initio  without  a  hearing. 

Land  included  in  a  power  site  classification 
which  has  been  withdrawn  from  entry  under 

some  or  all  of  the  public  land  laws  remains 

so  withdrawn  until  the  revocation  or  mod- 
ification of  the  withdrawal  order;  therefore, 

public  sale  applications  filed  for  the  land 
covered  by  the  classification  must  be  rejected, 

and  it  is  impermissible  under  43  CFR  2091-1 
to  hold  the  application  in  suspense  until  the 
land  may  become  available. 

S  &  S  Land  &  Cattle  Co.,  10  IBLA  40  (Feb.  26,  19  7  3) 

The  Mining  Claims  Rights  Restoration  Act  did 
not  retroactively  validate  mining  claims 

located  prior  to  the  Act  while  the  land 
was  within  a  power  withdrawal. 

Foster  Mining  and  Engineering  Company,  7  IBLA  299 
(Sept.  22,  1972)  79  T.D.  599 

Estate  of  Thomas  S.  Williams,  Deceased 
Mrs.  Lu 

:ille  Williams,  10  IBLA  138  (Mar.  19,  1973) 

Where  lands  within  power  site  withdrawals 
were  restored  to  mineral  location  by  the 
Mining  Claims  Rights  Restoration  Act,  they 
will  subsequently  be  closed  to  such  loca- 

tion when  and  so  long  as  such  lands  are 
within  a  preliminary  permit  issued  by  the 
Federal  Power  Commission  or  an  application 
for  a  license  for  a  project  filed  by  the 
permittee  while  the  permit  is  in  effect. 

The  Mining  Claims  Rights  Restoration  Act  did 
not  retroactively  validate  mining  claims 
located  prior  to  the  Act  while  the  land 
was  within  a  power  site  withdrawal. 

The  Bureau  of  Land  Management,  without  hold- 
ing an  evidentiary  hearing,  may  properly 

A  mining  claim  located  before  August  11,  1955,  on 

land  within  an  existing  power  site  withdrawal 

is  null  and  void  because  the  land  was  then  un- 
available for  mining  locations. 

The  Bureau  of  Land  Management,  without  holding  an 

evidentiary  hearing,  may  properly  declare  that 
a  mining  claim  was  null  and  void  ab  initio  when 
it  was  located  while  the  land  was  within  a  power 
site  withdrawal  and  no  rights  therein  could  be 

based  upon  the  original  locations.   However, 
such  a  finding  does  not  determine  the  validity 
of  claims  located  after  the  lands  were  opened 
to  mineral  location  by  the  Mining  Claims  Rights 
Restoration  Act  or  held  thereafter  for  the  period 

prescribed  by  30  U.S.C.  §  38  (1970). 

Ed  Wuilliez,  12  IBLA  265  (July  27,  1973) 
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Mining  claims  are  properly  declared  to  be  null 
and  void  ab  initio  where  they  were  located  on 
lands  withdrawn  for  reclamation  purposes; 
the  withdrawal  cannot  be  deemed  to  have  ex- 

pired merely  because  it  was  stated  to  be  for 
a  temporary  purpose  *nd  more  than  19  years 
had  elapsed  before  the  first  of  the  claims  was located. 

Grace  Kir A-30863  (Nov.    16,    1967) 
74  L.D.  386 

Vernon   J.    Johnson,    Inc. ,    14    IBLA   59    (Dec.    5,    1973) 
Land  in  a  second  form  reclamation  withdrawal  re- 

mains open  to  mineral  location. 

The  authority  to  classify  "public  lands,"  granted 
to  the  Director  of  the  Geological  Survey  by  the 
Act  of  Mar.  3,  1879,  43  U.S.C.  §  31  (1970),  per- 

mits the  classification  for  power  site  purposes 
of  lands  withdrawn  for  a  national  forest. 

A  petition  for  classification  of  land  already 
classified  for  power  site  purposes,  submitted 
as  part  of  an  Indian  allotment  application  filed 
under  25  U.S.C.  §§  334,  337  (1970),  does  not  ful- 

fill the  requirements  for  a  restoration  petition 
under  43  CFR  2344.3  where  the  petition  is  not 
accompanied  by  payment  of  the  required  charge. 

Robert  P.  Starr itt,  14  IBLA  270  (Jan.  30,  1974) 

Prom  the  effective  date  of  the  Mining  Claims 
Rights  Restoration  Act  of  August  11,  1955, 

69  Stat.  §§  682-683  as  amended,  30  U.S.C. 
SS  621-625  (1970),  all  lands  included  in 
an  application  to  the  Federal  Power  Com- 

mission for  either  a  preliminary  permit 
or  a  license,  where  no  permit  has  been 
issued,  are  open  to  mineral  entry,  absent 
other  impediments. 

The  mere  filing  of  applications  for  a  license 
or  a  preliminary  permit  for  a  power  project 
since  the  date  of  the  Mining  Claims  Rights 
Restoration  Act  does  not  preclude  the  operation 
of  the  U.S.  mining  laws  as  to  those  lands. 

Sam  Rosetti,  15  IBLA  288  (May  6,  1974)  81  I.D.  251 

reclamation  withdrawals 

Where  land  included  in  a  desert  land  entry 
is  described  among  lands  withdrawn  by 
a  withdrawal  order  issued  under  the 
Reclamation  Act,  the  withdrawal  attaches 
to  the  land  upon  cancellation  of  the  desert 
land  entry. 

Philip  Rex  Kleitz,   A-30315  (June  8,    1965) 

G.    Johnson,   2  IBLA  106  (Apr.    5,    1971) 

78  I.D.  107 
Land  within  a  desert  land  entry  included  in  an  irri- 

gation district  does  not  become  subject  to  a  later 
reclamation  withdrawal  so  long  as  the  entry  subsists. 

C.  Arden  Gingery.  Mlchiko  Shiota  (Gingery), 

2  IBLA  351  (June  23,  1971)      78  I.D.  218 

Land  within  a  first  form  reclamation  withdrawal 

Is  not  subject  to  desert  land  entry:  there- 
fore, applications  to  enter  the  withdrawn 

land  must  be  rejected,  regardless  of  the 

applicants'  objections  to  the  withdrawal. 

McCain  et  al.,  4  IBLA  188  (Dec.  27, Juanlce  H. 
1971) 

desert  land  application  filed  for  lands  which 
are  withdrawn  for  reclamation  purposes  at  the 
time  of  the  filing  of  the  application  must  be 
rejected.  It  cannot  be  suspended  pending  the 
lifting  of  the  withdrawal.  Even  where  the 
purpose  of  a  withdrawal  cannot  be  met, 
withdrawal  is  nevertheless  effective  I 

the  disposal  of  the  land. 

t  he 

Ralph  J.  Mellin, 6  IBLA  193   (June  19,  1972) 

An  application  under  the  Act  of  April  23, 

1932,  43  U.S.C.  §  154,  for  restoration  to 

mineral  location  and  entry  of  reclamation 

withdrawn  lands  will  ordinarily  be  rejected 

when  the  Bureau  of  Reclamation  has  recom- 
mended against  it  where  there  remains  a 

possibility  of  the  location  of  project 

features  in  the  future,  even  though  there 

are  no  project  features  on  the  land  at  the 
time  of  filing  the  petition  for  restoration. 

Where  an  applicant  under  the  Act  of  April  23, 

1932,  43  U.S.C.  5  154,  for  restoration  to 
mineral  location  and  entry  of  reclamation 

withdrawn  lands  alleges  that  the  lands  con- 
tain valuable  minerals,  which  can  be  removed 

before  a  proposed  dam  is  completed,  and 

that  it  is  willing  to  operate  in  any  way 
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as  directed  for  the  protection  of  the 
interest  of  the  United  States,  the  case 
will  be  remanded  for  a  mineral  examination 

and  report  to  determine  whether  the  alleged 
mineral  deposits  are  of  sufficient  value  to 
make  mininp  operations  profitable. 

Surprise  Venture  Associates,  7  IBLA  44 
(Aug.  1,  1972) 

Where  applications  for  a  mineral  lease  pursuant 
to  the  Act  of  October  8,  1964,  16  U.S.C.  §  460(n) 
(1970),  and  alternatively,  for  the  restoration 
of  a  portion  of  the  same  land  from  the  first 
form  of  reclamation  withdrawal  to  mineral  entry 
and  location  pursuant  to  the  Act  of  April  23, 
1932,  43  U.S.C.  §  154  (1970),  are  both  rejected 
on  the  basis  of  adverse  recommendations  by  the 
Bureau  of  Reclamation,  the  decision  will  be 

affirmed  where  it  appears  that  it  was  predicated 
upon  a  due  regard  for  the  public  interest  and 
constituted  a  proper  exercise  of  discretionary 
authority. 

George S.  Miles,  Sr.,  7  IBLA  372  (Sept.  29,  1972) 

A  homestead  application  filed  for  lands  which 
are  withdrawn  for  reclamation  purposes  and 

segregated  by  a  classification  to  retain 
the  land  for  multiple-use  management  must 
be  rejected. 

Curtis  Wheeler,  Billy  J.  Wheelei 
(Nov.  16,  1972) 

IBLA 

Mining  claims  located  on  lands  within  a 
reclamation  withdrawal  which  were  not  open 
to  mineral  entry  are  properly  declared  null 
and  void  ab  initio. 

Ralph  Page,  8  IBLA  435  (Dec.  22,  1972) 

Under  43  CFR  2091.1,  2322.1  and  2520.0-8  an  application 
for  desert  land  entry  which  covers  land  withdrawn  for 
reclamation  purposes  must  be  rejected  pro  tanto  and 
will  not  be  held  in  suspense  pending  restoration  of 
the  land  from  withdrawal. 

Edith  0.  Fisher.  17  IBLA  258  (Sept.  25,  1974) 

An  application  to  make  homestead  entry  on  la 
embraced  in  a  first-form  reclamation  with- 

drawal is  properly  rejected. 

Qual 

[BLA  83  (Nov.  26, 

It  is  proper  to  declare  mining  locations  null 
and  void  a_b  initio  where  the  locations  were 
not  perfected  by  performance  of  the  condition 
precedent  set  forth  in  the  order  opening 
lands  in  a  reclamation  withdrawal  to  mineral 
location  and  entry  pursuant  to  the  Act  of 
April  23,  1932,  43  U.S.C.  §  154  (1970). 

Vearl  Martin  and/or  Apollo  Minerals  Corporation, 
18  IBLA  234  (Dec.  31,  1974) 

revocation  and  restoration 

Where  an  order  revoking  a  withdrawal  and  re- 
storing land  to  entry  specifies  that  it  is  to  be 

effective  on  a  future  date  the  status  of  the  land 

remains  unchanged  until  that  date,   and  the 
land  remains,    during  the  interval  between 
issuance  of  the  order  and  the  effective  date 
provided  therein,    closed  to  the  types  of  entry 
from  which  it  has  been  withdrawn. 

David  W.    Harper  et     al.  , 

.ning   claims    located   on    land   in    a   first    form 
reclamation   withdrawal    are    properly   declared 
to   be   null    and    void    ab    initio,    and    the    sub- 

sequent   restoration   of    the   lands    to   mineral 
location   pursuant    to   the   Act    of   April    23, 
1932,    43   U.S.C.    §    154    (1970),    will   nor 
breathe    life    into    the    invalid   mining 
locations . 

:    is    proper    to   declare   mining   locations   null 
and    void    ab    initio   where   the   locations   were 
not    perfected   by   performance   of   the   condi- 

tion   precedent    set    forth   in   an   order   openir.", 
lands    in   a   reclamation   withdrawal    to   mineral 
location   and   entry    pursuant    to   the   Act    of 
April    23,    1932,   43   U.S.C.    §    154    (1970). 

rink   Zappi 
10   Il'.LA   178    (Apr.    2,    197' 

•30719  (May  15,    1967) 

74  I.  D.     141 

Under  an  order  issued  under  section  3  of  the 

Indian  Reorganization  Act  of  1934  (48  Stat.    984, 
25  U.S.C.    sec.    463(a)),    restoring  surplus 

lands  to  the  San  Carlos  Apache  Tribe  but  ex- 

cluding from  restoration  "any  patented  lands 
or  any  interest  in  any  patented  lands  (including 
subsurface  interests  in  such  land6)  located 

within  the  Mineral  Strip,  "  title  to  the  subsurface 
interest  in  patented  lands  was  not  restored  to 
the  tribe  but  remained  in  the  United  States  in 
trust  for  the  Indians. 

A  mining   claim   located   upon   land   subject    to   first    form 
of   reclamation  withdrawal  and   not   open   to  mineral 
entry   is  void  ab   initio. 

Russ   Journlgan,    16   IBLA  79    (June   26,    1974) 

Ownership  of  Minerals  Beneath  Certain  Patented 
Lands  in  San  Carlos  Mineral  Strip,    M-36767 
(Nov.    1,    1967) 
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WITHDRAWALS  AND  RESERVATIONS 
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REVOCATION  AND  RESTORATION  — Continued 

Where  an  area  of  "land  and  water"  is  withdrawn 
in  terms  of  an  area  lying  within  a  described 
perimeter  and  subsequently  the  boundaries  of 
the  withdrawn  area  are  modified  by  modifying 
the  description  of  the  perimeter,  the  fact  that 
the  order  of  modification  states  that  an  effect 

of  the  order  is  to  exclude  certain  "lands"  from 
the  withdrawal  is  not  to  be  interpreted  as  re- 

taining in  the  withdrawal  the  bed  of  a  river 
running  through  the  excluded  lands  outside  of 

the  modified  perimeter. 

Charles  Schraier,   Robert  Schulein  et  al. 
A-30814.   A-30816  (Nov.    21,    1967) 

WITHDRAWALS  AND  RESERVATIONS 
— Continued 

REVOCATION  AND  RESTORATION  — Continued 

Lands  within  Naval   Petroleum  Reserve  No.    4    in 
Alaska  withdrawn    from  entry  by   Public   Land 
Order  No.    82  were   expressly   precluded    from 
being  opened   to  entry  by   Public   Land  Order 
No.    2215,   which   revoked  Public   Land   Order 
No.    82;    therefore,    the  withdrawal  by   Public 
Land   Order  No.    82    remains    in  effect   as    to 
such   lands   and   precludes    the   allowance   of 
native   allotment   applications   for  such 
lands   unless    the    lands   applied    for  were 
otherwise   excepted   from   the  withdrawal  or 
unless    rights   had   attached. 

Terra  Hopson  et  al.,    3  IBLA  134    (Aug.    20,    1971) 

Land  in  a  stock-driveway  withdrawal  is  not  sub- 
ject to  petition- application  under  the  enlarged 

homestead  law;  a  petition-application  for  such 
land  is  properly  rejected  and  will  gain  the 
applicant  no  rights  or  preference  even  if  the 
withdrawal  is  later  revoked. 

Reed  F.    Adams,   A-30950  (Oct.    16,    1968) 

Applications  for  phosphate  permits  are  properly 
rejected  upon  a  determination  that  the  lands  applied 
for  are  withdrawn  by  Executive  Order  No.  5327  of 
April  15,    1930;  any  subsequent  modification  of  the 
order  to  permit  the  issuance  of  phosphate  permits 
and  leases  would  not  benefit  the  applications. 

Eugene  V.   Simons,    A-30993  (Mar.    3,    1969) 

An   application   under   the   Act   of   April   23, 
1932,    A3   U.S.C.    §    154,    for    restoration    to 
mineral   location   and  entry  of   reclamation 
withdrawn   lands  will   ordinarily  be   rejected 
when    the   Bureau   of   Reclamation  has    recom- 

mended   against    it   where   there    remains   a 
possibility  of   the    location  of  project 
features   in   the    future,    even   though   there 
are   no  project    features   on   the    land   at   the 
time  of    filing   the   petition   for  restoration. 

Where   an  applicant   under   the  Act   of   April   23, 
1932,   43  U.S.C.    S   154,    for   restoration   to 
mineral    location   and  entry   of   reclamation 
withdrawn    lands   alleges   that   the   lands   con- 

tain valuable  minerals,   which    can  be   removed 
before   a  proposed   dam   is   completed,    and 
that   it   is  willing   to  operate   in   any  way 
as   directed    for   the   protection  of   the 
interest   of   the   United  States,    the    case 
will  be   remanded   for   a  mineral   examination 
and   report   to   determine  whether   the   alleged 
mineral   deposits   are  of   sufficient   value   to 
make  mining  operations  profitable. 

The  general  rule  governing  changes  in  reservation 
boundaries  is  that  when  Congress  has  once  estab- 

lished a  reservation  all  tracts  included  within  it 

remain  a  part  of  the  reservation  until  separated 
therefrom  by  Congress;  no  authority  exists  for  an 
administrative  change  in  reservation  boundaries. 
Whether  Congress  intended  to  change  a  reserva- 

tion boundary  by  an  act  would  be  reflected  prima- 
rily by  the  act  itself  and  it3  legislative  history. 

Sale  of  land  within  the  boundaries  of  the  Fort 
Berthold  Indian  Reservation  pursuant  to  Congres 
sional  authority  did  not  change  the  boundaries  nor 
remove  the  land  from  reservationstatus. 

Boundaiies  of  the  Fort  Berthold  Irdian  Reservation 

in  North  Dakota/M- 36802    (Mar.    13,    1970) 

Surprise   Venture  Associates,    7    IBLA  44 
(Aug.    1,    1972) 

Where   applications    for  a   mineral    lease   pursuant 
to   the  Act   of   October  8,    1964,    16   U.S.C.    §   460(n) 
(1970),    and  alternatively,    for   the   restoration 
of  a   portion  of   the   same   land   from  the   first 
form  of   reclamation  withdrawal   to  mineral   entry 
and   location  pursuant    to   the  Act   of  April  23, 
1932,    43  U.S.C.    §   154    (1970),    are  both  rejected 
on   the   basis   of   adverse   recommendations    by   the 
Bureau  of   Reclamation,    the   decision  will   be 
affirmed   where    it    appears    that    it   was   predicated 
upon  a   due   regard   for   the  public   interest   and 
constituted  a   proper  exercise  of  discretionary 
authority. 

George    S.    Miles,    Sr.,    7    IBLA   372    (Sept.    29,    1972) 

Where   the   Federal  Power  Commission  dismissed  a 
Federal   Power   Project   application   in   1931, 
and    the    lands   have   not   been   restored    to 
entry   in   conformity  with   sec.    24  of    the 
Federal   Power   Act,    16  U.S.C.    i   818    (1964), 
the    lands   are   not   subject   to   appropriation 

or  disposition   under   the   public   land   laws. 

Donald   E.   Miller,    2   IBLA  309    (May  26,    1971) 

An  application   for  a  right-of-way  on   land  under 
a  fora  of  withdrawal  which  precludes   the 
granting  of  such   applications   is  nugatory 

and   cannot  be   given   life  after   its   date  of 
filing,   even  by  a  restoration  of   land 
during  pendency  of  an  appeal   from  its 
rejection. 

Communication  Equipment  and  Services,   Inc., 
6   IBLA  44   (May   12,    1972) 
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REVOCATION  AND  RESTORATION  — Continued 

WITHDRAWALS   AND  RESERVATIONS 
—Continued 

STOCK-DRIVEWAY . WITHDRAWALS 

Mining   clains    located   on   land    in   a   first    form 
reclamation   wi  thdrawal   are   properly   declared 
to   bt'   null    and    void    ab    initio,    and    the    sub- 

sequent   restoration   of   the   lands   to   mineral 
location    pursuant    to    the    Act    of   April    23, 
1932,    43   U.S.C.    §    154    (1970),   will    not 
breathe    life    into    the    invalid   inning 
locations. 

It    is   proper   to   declare   mining   locations   null 
and   void   ab    initio  where    the   locations  were 
not    perfected    by    perfurmai.ce   of    the   condi- 

tion   precedent    set    forth    in   an   order   opening 
lands    in   a   reclamation   withdrawal    to   mineral 
location    and   entry   pursuant    to    the   Act    of 
April    23,    1932,    43   U.S.C.    S    154    (1970). 

Frank   Zaupia.    10    1 1SLA   178    (Apr.    2,    1973) 

A  mining   claim  located   on   land   closed    to  mineral 
entry  is  void. 

City  of  Phoenix  v. Reeves,   et   al 
315    (Feb.    1,    1974) 

It   Is  proper   to  declare  mining   locations  null 
and  void  ab   initio  where   the  locations  were 
not   perfected  by  performance  of   the   condition 
precedent   set   forth   in  the  order   opening 
lands   in  a  reclamation  withdrawal   to  mineral 
location  and  entry  pursuant  to   the  Act  of 
April  23,   1932,   43  U.S.C.    5   154   (1970). 

Vearl  Martin  and/or  Apollo  Minerals  Corporation, 
18   IBLA  234    (Dec.    31,    1974) 

The  Secretary  of  the  Interior  may  revoke  a 
stock- driveway  withdrawal  or  reduce  its 
dimensions  when  the  conditions  which 

justified  its  establishment  cease  to  exist. 

Section  1  of  the  Taylor  Grazing  Act  provides 
that  lands  withdrawn  for  a  stock-driveway 
may  be  added  to  a  grazing  district  and  made 
subject  to  the  Taylor  Grazing  Act. 

No  formal  evidentiary  type  hearing  is  required 
by  statute  prior  to  a  reduction  in  the  size  of 
a  stock-driveway,  but  if  a  formal  or  informal 
hearing  is  held;  the  Secretary,  in  whom  the 
final  authority  rests,  may  make  such  use  of 
it  as  he  desires. 

A  stock-driveway  is  to  be  reduced  in  length  and 
width  where  the  use  of  it  for  trailing  purposes 
has  decreased  so  substantially  that  only  7  per- 

cent of  the  available  forage  is  used  for  that 
purpose  and  48  percent  for  a  type  of  winter 
grazing  under  a  local  practice;  a  driveway 
which  allows  4  times  the  forage  consumed  in 
trailing  and  which  provides  adequate  wictyh 
for  the  current  use  is  sufficient  even  though 
it  is  greatly  reduced  in  length  and  width. 

S.  M.   Williamson  et  al.  ,   A-30322  (Aug.    24,    1965) 
72  I.  D.    352 

Land  in  a  stock-driveway  withdrawal  is  not  sub- 
ject to  petition-application  under  the  enlarged 

homestead  law;  a  petition-application  for  such 
land  is  properly  rejected  and  will  gain  the 
applicant  no  rights  or  preference  even  if  the 
withdrawal  is  later  revoked. 

SPRINGS  AND  WATERHOLES Reed  F.    Adams,   A-30950  (Oct.    16,    1968) 

The  fact  that  an  application  for  a  water  pipe- 
line was  filed  prior  to  an  official  deter- 

mination that  the  legal  subdivision  in  ques- 
tion contains  a  spring  of  the  type  intended 

by  the  Executive  Order  of  April  17,  1926, 
which  created  Public  Water  Reserve  No.  107, 

does  not  render  the  Executive  Order  inoper- 
ative as  to  such  land,  since  the  withdrawal 

order  covered  all  subdivisions  of  that 
character,  and  the  subsequent  designation 
merely  constitutes  an  official  finding  that 
the  land  is  of  that  character  and  has  the 
status  defined  in  the  withdrawal  order  and 

is  subject  thereto. 

John  V.  Hyrup,  15  IBLA  412  (June  12,  1974) 

A  desert  land  application  filed  for  lands 
which  are  withdrawn  for  stock-driveway  pur- 

poses at  the  time  of  the  filing  of  the 

application  must  be  rejected.   It  cannot  be 

suspended  pending  the  lifting  of  the  with- 
drawal.  Even  where  the  purpose  of  a  with- 

drawal cannot  be  met,  the  withdrawal  is 
nevertheless  effective  to  bar  the  disposal 
of  the  land. 

Robert  M.  Ford,  4  IBLA  321  (Feb.  11,  1972
) 
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TEMPORARY  WITHDRAWALS 

Mining  claims  are  properly  declared  to  be  null 
and  void  ab  initio  where  they  were  located  on 
lands  withdrawn  for  reclamation  purposes; 
the  withdrawal  cannot  be  deemed  to  have  ex- 

pired merely  because  it  was  stated  to  be  for 
a  temporary  purpose  and  more  than  19  years 
had  elapsed  before  the  first  of  the  claims  was 
located. 

Grace  Kinsela,   A-30863  (Nov.    16,    1967)74  I.  D.    386 

WORDS  AND  PHRASES— Continued 

"Area  covered  by  the  plan.  "    The  phrase  "area 
covered  by  the  [unit]  plan"  in  section  17(j)  of 
the  Mineral  Leasing  Act,   as  amended,   is  suf- 

ficiently broad  to  be  construed,  in  cases  where 
horizontal  limits  are  included  in  the  unit  plan, 
as  embracing  either  vertical  or  horizontal 
segregation  of  Federal  oil  and  gas  leases. 

The  Segregative  Effect  Upon  a  Federal  Oil  and 
Gas  Lease  of  a  Partial  Unitization  Embracing 
Less  Than  all  Formations,   Horizons  or  Strata, 
or  Limited  to  a  Particular  Depth,  Interval  or 
Zone  within  the  Exterior  Boundaries  of  the  Lease, 
M-36776  (May  7,    1969) 

A  temporary  withdrawal   of   lands    containing  oil 
shale   deposits  will   continue   in  effect   until 
revoked  by  the  President   or  by  an   act   of 
Congress. 

John   R.    Shelburne,    8   IBLA  115    (Nov.    14,    1972) 

A   temporary   withdrawal   of    lands    containing   oil 
shale   deposits  will   continue   in   effect   until 
revoked  by    the   President   or  by   an   act    of 
Congress  . 

Heath   B.    Fowler,    8   IBLA   376      (Dec.    12,    19  72) 

"As  near  as  Practicable.  "    Instructions  requiring 
a  surveyor  to  follow  the  southern  edge  of  a 

mesa  "as  near  as  practicable"  in  establishing 
the  northern  boundary  of  an  Indian  reservation 
allowed  the  surveyor  considerable  leeway  in 
his  field  operations,   and  gross  error  was  not 
committed  when  because  of  mountainous  terrain 

it  was  necessary  to  follow  a  nearby  hydrologic 
divide  as  part  of  the  boundary. 

Boundary  Dispute  Fort  Apache  Indian  Reservation, 
M-36762  (June  12,    1967) 

WORDS   AND  PHRASES 

"Acquired  Lands  ■"  Lands  set  apart  as  a  military 
reservation  from  an  Indian  reservation  pur- 

suant to  an  executive  order  are  not  "acquired 
lands"  within  the  meaning  of  the  Mineral  Leas- 

ing Act  for  Acquired  Lands.   The  term  "acquired 

lands"  generally  means  lands  in  federal  owner- 
ship which  are  not  public  lands,  having  been 

obtained  by  the  Government  by  purchase,  con- 
demnation, or  gift,  or  by  exchange  for  such 

purchased,  condemned,  or  donated  lands  or 
for  timber  on  such  lands. 

Phillips  Petrols Co. 10    IBLA   275    (Apr.    13,    1973) 

"Assignment.  "    The  term  "assignment"  as  used 
in  the  act  of  Mar.    28,    1908,   applies  to  a 
transfer  to  a  corporation  of  the  rights  of  a 
desert  land  entryman  to  enter  upon  the  lands 
and  remain  in  exclusive  possession  thereof  and 
to  grow  and  harvest  crops  thereon  for  the 
primary  benefit  of  the  corporation. 

The  terms  "assignment,  "  "hold"  and  "otherwise as  used  in  section  7  of  the  act  of  Mar.    3, 
1891,  are  words  of  broad  signification  and 

their  precise  meanings  depend  on  the  context 
in  which  they  are  used. 

A  corporation  which  has  acquired  actual  posses- 
sion or  the  right  of  actual  possession  to  more 

than  320  acres  of  desert  land  "holds"  such 
acreage  within  the  meaning  of  the  prohibition 
of  section  7  of  the  act  of  Mar.    3,    1891. 

All  Public  Lands  and  Reservations  of  the  United 

States.  "    The  term  "all  public  lands  and 
reservations  of  the  United  States"  as  used  in 
the  Highway  Beautification  Act  of  1965  and 
specifically  23  U.S.  C.    sec.    131(h)  (Supp.  I) 
(1965),   includes  Indian  reservations. 

Interpretation  of  "Reservations  of  the  United  States" 
as  Used  In  P.  L.    89-285,   Highway  Beautification 
Act  of  1965,   79  Stat.    1028,   M-36703  (Apr.    7,    1967) 

Idaho  Desert  Land  Entries--lndian  Hill  Group, 
M-36680  (Apr.    5,    1965)  72  I.  D.    156 'Assig 

"    The   term  "assignment"  as  used 
in  the  act  of  March  28,    1908,    applies  to  a 
transfer  to  a  corporation  of  the   rights  of  a 
desert  land  entryman  to  enter  upon  the  lands 
and  remain  in  effective  control  thereof  and  to 

grow  and  harvest  crops  thereon  for  the  benefit  of 
the  corporation. 
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The  terms  "assignment,"  "hold"  and  "otherwise" 
as  used  in  section  7  of  the  act  of  March  3,    1891. 
are  words  of  broad  signification  and  their 
precise  meanings  depend  on  the  context  in  which 
they  are  used. 

A  corporation  which  has  acquired  actual  possession 
or  the   right  of  actual  possession  to  more  than 

320  acres  of  desert  land  "holds"  such  acreage 
within  the  meaning  of  the  prohibition  of  section 
7  of  the  act  of  March  3,    1891. 

United  States  of  America  v.   Ollie  Mae  Shearman 

et  al.  --  Idaho  Desert  Land  Entries--  Indian  Hill 
Group,    A-30759  (Dec.    30,    1966)  73  I.  D.    386 

"Batture"  or  "batture  lands"  are  lands  situ- 
ated between  the  low-water  and  high-water 

mark  of  a  river,  and  are  considered  to  be 
part   of   the    riverbed. 

State   of   Louisiana,    10   IBLA  283   (Apr.    17,    1973) 

"Color   of    title."     Land  occupied  by   one   purportedly 
claiming   under  color  of   title,   but  who  does  not 
establish   that   the   land   in   issue  was   conveyed   to 
him  by    an   instrument  which  on   its    face  purported 
to   convey   the   land   in   issue,    is   not    thereby 
removed   from   the   category   of   "vacant"   public 
lands. 

S.    V.    Wantrup.   Wallace  Hardin.    5   IBLA   286    (Apr.    13. 

1972)    "Community  Property."     With   respect    to  un- 
patented mining  claims   in  states    recognizing 

community   property   laws,    the  husband   repre- 
sents  the  community   interest  of  himself  and 

also  his  wife,    and   as   to  such   interest   the 
wife   is   considered   to  be   in  privity  with  her 
husband,   and  where   a  government   contest   is 
brought   against   such   an   unpatented  mining 
claim  with  only   the  husband  named   in   the 
notice   of   contest   and   complaint,    the  wife   is 
represented   in  said   cause  as    though   she  had 
been  expressly  made   a  party   thereto. 

United  States   v.   Melvln  McCormick,    5   IBLA  382 
(Apr.    28,    1972)  79  I.D.    155 

"Building   stone,    chiefly  valuable   for."     Build- 
ing stone  as   used   in   the  Act   of   Aug.    4,    1892, 

30  U.S.C.    $   161    (1970),   includes   stone  used 
for  building,    for  structural  work  and   for 
other  similar  commercial  purposes,   but   land 
chiefly  valuable   for   the  supply   of   stone   to 
be  manufactured   into  artifacts   is  not   chief- 

ly valuable   for  building   stone  under   the  Act. 

United   States  v.   Byron  N.   Gardner, et  al.,    14  IBLA  276 
(Jan.    30,    1974)  81  I.D.    58 

"Community  property."     Under   the   law  of 
New  Mexico,  when  an  Interest  in  a  mining 
claim  is  acquired  by  a  husband  and  wife 
by  a  deed  in  which   they  are  so  designated, 
there  is  a  presumption  that  such  Interest 
is  community  property. 

"Community  property."  Where  the  Government 
contests  an  unpatented  mining  claim  held 
as  community  property,  only  the  naming  of 
the  husband  is  essential  to  the  notice  of 
contest  and  complaint  and  the  interest  of 
the  wife  is  determined  Just  as  if  she  had 
been  expressly  made  a  party. 

"Calendar  year  or  fraction  thereof.  "     Calendar 
year  or  fraction  thereof   as   that  term  is  em- 

ployed by  the  act  of  Dec.    11,    1928,    refers  to  a 
period  beginning  on  Jan.    1  and  ending  on  Dec.  31, 
of  the  same  year,   both  dates  inclusive. 

Southwest  Salt  Company,    2  IBLA  81       (Mar.  24, 
l'71>  78I.D.82 

United  States  v.  Catherine  R.  Blythe, 
16  IBLA  94  (June  28,  1974) 

"Competitive  Bidding."   Competitive  bidding 
does  not  require  that  more  than  one  bid 

be  submitted  before  the  authorized  offi- 
cer, but  only  that  the  officer,  by  due 

advertisement,  give  opportunity  for 
everyone  to  bid. 

Tipperary  Land  &  Exploration  Corporation, 
7  IBLA  270  (Sept.  19,  1972)      79  I.D.  596 

"Causes  beyond  his  control ."   The  term  "causes 
beyond  his  control"  does  not  encompass  lack 
of  economic  feasibility  in  that  compliance 
with  contractual  terms  would  render  an 

operation  unprofitable.   It  encompasses 
those  things  which  might  arise  in  the  future 
and  cannot  include  causes  in  existence  at 
the  time  of  the  execution  of  the  contract. 

The  term  only  encompasses  those  things  which 
directly  and  of  themselves  prevent  compliance 
with  contractual  obligations. 

Andrew  W.  Miscovich.  6  IBLA  265  (June  29,  1972) 

"Contiguous."  The  word  "contiguous,"  used  in  relation 
to  the  public  land  laws,  means  directly  abutting  or 

adjoining.   Lands  which  merely  corner  each  other, 

or  which  do  not  touch  at  any  point,  are  not  "contig- 

uous ." 

The  Kemmerer  Coal  Company,  5  IBLA  319 

(Apr.  14,  1972) 

'County  Courts"  Where  a  federal  statute  refers  to 

"County  courts"  in  regard  to  Oklahoma  state 
jurisdiction  over  designated  Indian  matters,  and 
the  State  later  changes  its  judicial  system  by 
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abolishing  county  courts  and  vesting  their  for- 
mer jurisdiction  in  district  courts  of  the  State, 

the  federal  statute  will  be  construed  as  continu- 
ing btc^U  jurisdiction  in  its  district  courts  over 

the  Indian  matters  concerned. 

State  Court  Jurisdiction  Over  Certain  Indian 
Matters.    M-36775  (May  13,    1969) 

WORDS  AND  PHRASES— Continued 

"Disinterested  witnesses."  As  used  in  Alaska 
Tovmlot  Deed  Application  Form  2242-2,  the 
term  "disinterested  witnesses"  refers  to  a 
person  who  has  no  interest  in  the  tract 
applied  for  and  who  is  not  related  to  the 
applicant.   Employees  of  a  city  are  not,  by 
the  fact  of  their  employment,  prevented  from 

being  "disinterested  witnesses"  for  a  townlot 
application  made  on  behalf  of  the  city. 

Richard  Whlttaker,  et  al.,  16  IBLA  12  (June  18,  1974) 

"Cruise  sale  contract."  Form  5430-3  (1966), 
"Contract  for  the  Sale  of  Timber,  Cruise  Sale," 
is  a  lump-sum  contract  for  a  designated  lot  of 
timber  in  a  described  area,  and  the  contract 

price  does  not  vary  with  the  quantity  or 
quality  of  timber  actually  located  therein. 

Lloyd  L.  Clark,  17  IBLA  201  (Sept.  17,  1974) 

81  I.D.  546 

"Delegation.    The  use  of  the  term  "delegation"  in 
Solicitor's  Opinion,  M-36803  (Apr.  3,  1970),  77 
I.D.  50,  interpreting  25  U.S.C.  §  48  allowing 

Indian  tribes  to  "***  be  given  ***"  direction 
over  Federal  employees,  does  not  add  substances 
to  the  argument  that  the  statute  is  an  uncon- 

stitutional delegation  of  authority  prohibited 
by  Schechter  Poultry  v.  United  States,  295  U.S. 
495  (1935). 

Use  of  Term  "Delegation"  in  Opinion  M-36803, 
77  I.D.  50  (1970),  M-36803  (Supp.)  (Feb.  22,  1973) 

80   I.D.    218 

Entered."     The   grant    under   the   soldiers'    addi- tional  homestead   provision  of   43  U.S.C.    $    274 
(1964)    to   soldiers  who,    under   the   homestead 
laws,    "entered"   a  quantity   of    land   less    than 
160   acres    does   not   operate    to  create   any 
rights    under    that   section  where    the   solulcr, 
under    the   basic   homestead   laws,   had   made   a 
homestead   entry    for   160   acres,    even   though 
such   entry  was   subsequently   canceled,    and 
also  made    a   later   entry    for  40   acres    at    a 
time  when    no   law   authorized    the   making   of   a 
second     homestead  entry. 

E.    L.    Cord.    3   IBI.A   11      (July    7,    1971) 

'Exploration"    is    the   process   of   searching   for 
a  valuable   mineral   deposit.      The    finding 
of  mineralization   of   sufficient   value    to 
encourage    further   exploration  does   not 
successfully   conclude    the   exploratory 
process   or  constitute  a  discovery. 

"Dependent  Indian  Communities.  "  The  phrase 
'dependent  Indian  communities"  18  U.S.C.   sec. 
1151  (1964  ed.  ),     as  it  applies  to  Alaska  in- 

cludes but  is  not  limited  to  those  native  com- 
munities which  are  organized  under  the  Indian 

Reorganization  Act  of  June  18,  1934  (25  U.  S.  C. 
sees.   476,   479  (1964  ed.  )). 

The  Arctic  Slope  Native  Association  cannot  be  con- 

sidered a  "community.  " 

Liquor  Control,   Indian  Communities,   Alaska 

M-36712  (Supp.  )  (Jan.    15,    1968) 

Dictum:      With   regard    to   cancellation  of   an 

oil  or  gas    lease,    the   terms    "known  geologic 
structure"   and   "known    to   contain  valuable 
deposits   of   oil   or  gas"   could  be   distin- 

guished  on   the  basis    that    the  presumptive 
productivity   referred   to  in   the   definition 
of   known   geologic   structure  may  be   a  matter 

of   expert   opinion,   whereas    the   words    "known 
to  contain  valuable  deposits"   connote 
matters   of  actual   fact.      43  CFR  3100.0-5 
and   3108.3. 

James  W.    Smith,   6   IBLA   318    (July   13,    1972) 
79  I.D.  439 

Discovery"  occurs  upon  the  finding  of  a 
mineral  deposit  revealed  to  be  of 

sufficient  qualitative  and  quantitative 
value  to  warrant  the  expenditure  of  effort 
to  develop  a  mine  in  the  reasonable 
anticipation  that  a  profitable 

mining  operation  will  result. 

'Development"  refers  to  the  physical  work 
incident  to  the  excavation  of  a  mine  for 
the  extraction  of  the  mineral  values 

discovered.   After  discovery,  certain 

exploratory  activities  incident  to  the 
actual  production  of  the  minerals  are 

regarded  as  "development"  rather  than 
as  "exploration".   These  would  include 
the  blocking  out  of  the  ore  body, 
testing  for  engineering  feasibility, 
determining  the  strike  and  dip  of 
the  vein  beyond  the  extent  of  the 

qualifying  knowledge,  and  related 
activities . 

United  States 
3  IBLA  101   (Aug.  18,  1971) 

"Grantor."   The  word  "grantor"  as  used  in  the 
Color  of  Title  Act,  45  Stat.  1069  (1928), 

as  amended,  43  U.S.C.  §  1068  (1970),  means 

a  person  by  whom  a  grant  is  made,  grant 

being  a  generic  term  applicable  under  the 
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statute  to  all  transfers  of  real  property, 

including  devises  and  transfers  by  opera- 
tion of  law. 

Asa  V.    Perkes.    9 IBLA   363    (Feb.    14,    1973) 
80   l.D.    209 

"Improvements  . "     The   term   "improvements"    includes 
any   structures    of   a   permanent  nature   placed 
upon   land  which    tend   to   increase   the  value   of 
land  but   excludes   a  housetrailer  or   other 

mobile   property  which    is   not    permanently 
affixed   to   the    land. 

"Habitable   house."     The   term  "habitable 

house",    as   used   in   43  U.S.C.    §    164    (1970), 
does   not    include    a  structure    in  Alaska 

with   a   leaky    roof,    torn   insulation,    and 
devoid   of   electric   power   and  heating 
facilities. 

United   States  v.    Leonard   F.    Nelson.    8   IBLA  294 (Dec.    6,    1972) 

"Headquarters."     The   term  "headquarters"  as  used 
in  the  Act  of  May   14,    1898,   as  amended,   43  U.S.C. 
§   687a    (1970),   means   the  usual  place  of   business, 
principal  office  or  administrative  center  used 
in  connection  with  a   trade,  manufacture  or  other 
productive  industry. 

Vernon  L.   Nash,    17   IBLA  332    (Oct.   21,   1974) 

'Held."     The  word   "held"   as   used   in  statutes   in 
relation   to   land   often  means   "owned,"  but   as 
there   is   no   fixed   primary  or    technical  meaning, 
its  meaning  must  be   determined   by   the   context 
in  which   it   is  used   to  ascertain   the   legisla- 

tive  intent. 

Brace   C.    Curtiss,    11   IBLA   30    (May   22,    1973) 

Including."      In  construing  contracts,    "including" 
is  a  word   of   enlargement   used  when   it    is  desired 
to  eliminate  any  doubt   as   to   the   inclusion   in  a 
larger  class  of   the  particular   class   specially 
mentioned . 

Marathon  Oil   Company.    16   IBLA  298    (Aug.    14,   1974) 
81   l.D.    447 

"Indian  Country.  "    The  Act  of  August  8,    1958 
(72  Stat.  545,  18  U.S.C.  sec.  1162,  28  U.  S.  C. 

sec.  1360  (1964  ed.  )),  recognizes  the  existence 

of  "Indian  country"  in  Alaska. 

The  term  "Indian  country,  "  as  defined  in  18  U.  S.  C. 
sec.    1151  (1964  ed.  ),   applies  to  the  Congres- 

sional,  Secretarial  and  Executive  Order  native 

reservations  in  Alaska  and  to  dependent  native 
communities  organized  under  the  act  of  June  18, 

1934  (25  U.S.  C.    sees.    476,  479  (1  964  ed.  )). 

Liquor  Problems  in  "Indian  Country"  in  Alaskr. 
M-36712  (Sept.    26,    1067) 

Navajo  Tribe  of   Indians 
(June   29,    1973) 

State   of  Utah,    12 

80   1. 1 

[BLA 

.    441 

"Homestead  Entry.  "    The  term  "homestead  entry," 
as  used  in  section  3  of  the  Oregon-California 
Railroad  Grant  Act  of  1937,   50  Stat.    875;  43 

U.S.C.   sec.    1181c  (1964),   is  a  technical 

term  meaning  entry  of  land  pursuant  to  the 
provisions  of  the  homestead  laws  set  forth  in 

Chapter  7  of  Title  43  of  the  United  States  Code 
(1964  edition). 

Indian  Allotments  on  O  and  C  Lands,    M-36697 
(Oct.    7,    1966) 

"Indian  Country.  "    The  Act  of  August  8,    1958.72 
Stat.    545,    18  U.  S.  C.  sec.    1162,   28  U.  S.  C.    sec. 

1360  (1964  ed.  ),    recognizes  the  existence  of 

"Indian  country"  in  Alaska. 

The  term  "Indian  country,  "  as  defined  in  18  U.  S.  C. 

sec.    1151  (1964  ed.  ),   applies  to  the  Congres- 
sional,  Secretarial  and  Executive  Order  native 

reservations  in  Alaska  and  to  dependent  native 
communities. 

Liquor  Control,   Indian  Communities,   Alaska, 

M-36712  (Supp.  )  (Jan.    15.    1968) 

"Improvements.  "    The  term  "improvements"  in- 
cludes any  structures  of  a  permanent  nature 

placed  upon  land  which  tend  to  increase  the 
value  of  land  but  excludes  a  house  trailer  or 

other  mobile  property  which  is  not  permanently 
affixed  to  the  land. 

Stanley  C.    Haynes,   A-30630  (Dec.    2,    1966) 
73  I.  D.    373 

'Irrigation  Work9.  "    For  the  purpose  of  deter- 
mining whether  entered  but  unpatented  land 

can  be  disposed  of  pursuant  to  sec.    6  of  the 

Smith  Act  of  Aug.    11,    1916,    the   "irrigation 
works"   referred  to  in  that  section  are  not 

those  necessary  on  an  individual  entry  to 

carry  out  irrigation  but  refer  to  facilities 
that  serve  the  irrigation  district  in  general, 

and  "water  of  the  district  available  for  such 

land"  means  only  that  the  entryman  has  a 

legally  enforceable  claim  to  available  water 

even  though  access  to  it  is  barred  by  a  De- 
partmental regulation. 

C.    Arden  Gingery,    Michiko  Shiota  (Gingery). 

2  IBLA  351   (June  23.    1971)  78  l.D.    211 
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"Isolated   or  disconnected   tract."     An   "isolated 
or  disconnected   tract"   of   public   land  within 
the  context  of  R.S.    2455;   43  U.S.C.    S   1171 
(1970),    refers   to  an  entire   tract   of  public 
domain  which   is   completely  surrounded   by   land 
held   in  nonfederal   ownership.      The   term  does 
not  include  a  portion  of  such  a  tract  which 

is   "isolated"  by  terrain  features   such  as  high- ways and  cliffs. 

Juan  N.   Menchaca.    14   IBLA  212    (Jan.    22,    1974) 

"Known   geologic    siructurc. "      The    term  "knoi-m 
geologic    structure   of   a   producing  oil  or    »is 

field,"   as  used    in   43  CFR  5   3125.1(b)    (1"70), 
now  43   CFT*   3103.3-2(b)    (1971)   has  been 
defined   as   the   trap,   whether   structural   or 
stratigraphic ,    in  which   an   accumulation  of   oil 
and  gas  has   taken  place,    and    in  which  therf 
has   been  production.      It   includes   all 
acreage    that    is   presumptively   productive. 

HcClure   Oil   Company.    4    IBLA  255    (Jan.    13,    1972) 

'Lands.  "    The  term  "lands"  can  be  construed  as 
covering  mineral  interests  constructively 
severed  from  the  surface  interest. 

Native  allotments  granted  under  the  act  of 
May  17,    1906,   34  Stat.    197,   as  amended,   act 
of  August  2,    1956,   70  Stat.    954. 

Condemnation  of  Alaska  Native  Allotments  and 
Native  Townsite  Lots  Under  25  IT  s   r     o„~     ?q7 

11964),    M-36763  (Apr.    28,    1967)   ~   :   

"Lawful"  and  Lawfully.  "    The  terms  "lawful"  and 

'lawfully     usually  apply  to  an  activity  or  con- 
dition authorized  by  law,   or  not  contrary  to, 

or  forbidden  by  the  law;  therefore,   as  use  of 
Federal  public  lands  prior  to  issuance  of  a 

special  land  use  permit  is  prohibited  by  De- 
partmental regulations,   advertising  signs 

erected  and  maintained  in  trespass  along  a 
primary  highway  cannot  be  considered  to  be 

"lawfully  in  existence"  within  the  meaning  of 
section  131(e)  of  the  Highway  Beautification 
Act  of  1965  prescribing  that  nonconforming 
signs  need  not  be  removed  until  a  specified time. 

Snarr  Advertising,   Inc.  ,   A-30972  (Apr.    18,    1969) 

Jurisdiction  of  Coal  Reserved  for  Benefit  of  Indians 

Belonging  to  and  Having  Tribal  Rights  on  the  Fort 
Berthold  Indian  Reservation,    M-36745 
(Apr.    19, 

"Lands.  "   With  respect  to  lands  and  minerals 
under  the  jurisdiction  of  the  United  States,   and 

in  connection  with  the  use  of  the  term  "lands" 
in  the  unit  segregation  provision  of  section 
17(j)  of  the  Mineral  Leasing  Act,  as  amended, 
the  fact  that  a  lesser  estate,   e.  g.  ,  the  surface, 
has  been  carved  out  of  the  land  and  disposed 
of  does  not  make  that  which  is  left,  the  mineral 

estate,  any  the  less  "lands,  "  and,  it  follows 
that  if  the  mineral  estate  is  further  divided 
horizontally  into  two  or  more  parts,  each  part 

is  nevertheless  "lands,  " 

The  Segregative  Effect  Upon  a  Federal  Oil  and 
Gas  Lease  of  a  Partial  Unitization  Embracing 
Less  Than  all  Formations,  Horizons  or  Strata, 
or  Limited  to  a  Particular  Depth,  Interval  or 
Zone  within  the  Exterior  Boundaries  of  the  Lease, 
M-36776  (May  7,    1969) 

"Lands  Allotted  in  Severalty  to  Indians.  "  The  term 
"lands  allotted  in  severalty  to  Indians"  as  used 
in  the  act  of  March  3,  1901,  31  Stat.  1084,  25 

U.S.C.  sec'  357(1964),  authorizing  State  con- 
demnation of  Indian  allotments,  includes  town- 

site  lots  granted  to  Alaska  Natives  under  the 
act  of  May  25,    1926,   44  Stat.    629,   and  Alaska 

Lands  or  Other  Property  Owned  or  Controlled  by 

the  United  States  or  any  of  its  Agencies.  "  The 
phrase  lands  or  other  property  owned  or  con- 

trolled by  the  United  States  or  any  of  its  agen- 
cies, "  as  used  in  the  act  of  Aug.  31,  1954, 

include  lands  upon  which  a  coal  lease  has  been 
issued  under  the  Mineral  Leasing  Act  of  1920. 

Control  of  Coal-Mine  Fires  for  Protection  of 
"Lands  or  Other  Property  Owned  or  Controlled 

By  the  United  States  or  Any  of  Its  Agencies" -- 
Act  of  August  31,    1954  (30  U.S.C.    551-558). 
M- 36695  (Sept.    2,    1966) 

"Legal  Subdivision,  "     It  is  not  proper  to  reject 
an  oil  and  gas  lease     offer  which  describes 
land  in  one  section  as  the  NW1/4  and  land  in 
another  section  as  the  Nl/2,   where  each  sec- 

tion is  irregular  and  the  NW1/4  of  one  has  been 
subdivided  wholly  into  lots  and  the  Nl/2  of  the 
other  has  been  partially  subdivided  into  lots, 
on  the  ground  that  the  offer  failed  to  describe 

the  land  by  "legal  subdivision"  in  accordance 
with  the  latest  plat  of  survey,  where  that  term 
has  been  used  to  include  fractional  as  well  as 

regular   subdivisions. 

Robert  P.    Kunkel,   A-30792  (Nov.    7,    1967) 74  I.  D.    373 
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"Legal  Subdivision.  "  The  term  "legal  subdivision" 
as  used  in  the  proviso  to  section  30(a)  of  the 

Mineral  Leasing  Act  means  a  quarter -quarter 
section.  Consequently,  the  Secretary  may  not 
disapprove  an  assignment  of  a  quarter-quarter 
section  on  the  grounds  that  it  is  an  assignment 
of  only  part  of  a  legal  subdivision. 

Partial  Assignments  Under  Section  30(a)  of  the 
Mineral  Leasing  Act,   M-36778  (June  23,    1969) 

76  I.  D.  108 

'Primary  term.    An  oil  and  gas  lease  which  has 
been  extended  and  has  vitality  only  by  reason 
of  its  inclusion  in  a  producing  unit  is  not 

within  its  "primary  term"  within  the  ambit 
of  30  U.S.C.  §  226-l(d)  (1970). 

'Primary  term"  in  that  context  includes  all 
definite  and  finite  periods  of  extension 
fixed  by  law.   It  does  not  include  any 
period  of  time  whose  termination  depends 
upon  the  occurrence  or  nonoccurrence  of 
a  contingency,  e.g. .  the  cessation  or  con- 

tinuation of  production. 

"Market  value  of  the  timber  remaining."  In  sec. 
11  of  Form  5430-3  (1966)~Contract  for  the 

Sale  of  Timber,  "Cruise  Sale" — the  above 
phrase  refers  to  a  single  market  value  for 
the  entire  remaining  timber. 

Doyle  Milling  Co. 
1974) 

Inc. 17   IBLA  270    (Sept.    27, 
81   I.D.    605 

'Mine.  "    The  term  "Mine"  as  used  in  Federal  Metal 
and  Nonmetallic  Mine  Safety  Act  includes  mills, 
but  does  not  include  smelters  and  refineries. 

Applicability  of  Federal  Metal  and  Nonmetallic 
Mine  Safety  Act  (Act  of  September  16,    1966;  80 
Stat.    772;  30  U.  S.  C.    721-740,   Supp.    111(1968)), 
M-36750  (Aug.    30,    1968) 

Ashland   Oil,    Inc. 1972) etal. 7    IBLA   58    (Aug.    9, 

79   I.D.    532 

"Procured   the   cancellation   of   *   *   *■"     A  pref- 
erence-right  applicant  will  be  deemed   to 

have    "procured   the   cancellation   of   *   *   *" 
a  homestead  entry,   within   the  meaning  of 
43  U.S.C.    §    185    (1970),   where  he  has    alleged 
and  proved   facts,   which   are   admittedly  not 
a  matter   of  public   record,    sufficient   to 
cancel   a  homestead  entry,    even   though   the 
Department  has   alleged   and  proved   other 
facts  which  would  be   sufficient    to   cancel 
a  homestead  entry,    provided   that    the  pref- 

erence-right  applicant   initiated   the   con- 
test  of   the  homestead  entry   prior   to   any 

action  by   the   Department    to   cancel    the  entry. 

Paul   Unruh,    8   IBLA  231    (Nov.    29,    1972) 

'Mineral-Land  Laws."     Mineral-land  laws  are  those 
laws  governing  the  exploration,    occupancy,    and 
disposal  of  lands  of  the  United  States  containing 
known  deposits  of  coal  and  other  minerals. 

Ownership  of  Minerals  Beneath  Certain  Patented 
Lands  in  San  Carlos  Mineral  Strip,    M-36767 
(Nov.    1,    1967) 

'Producible.  "    Lands  within  coal  leases  are  con- 

sidered to  be  "producible"  within  the  meaning 
of  Rev.  Stat.   sec.   2276,  as  amended,  where 
there  is  a  well-defined  and  large  deposit  of 
coal  outcropping  on  the  land  which  can  be 
easily  strip- mined  from  the  outcrops.     State 
indemnity  selections  for  such  lands  or  for  any 

other  "lands  included  in  the  leases  are  properly 

rejected. 

"Or."     The  word   "or"   is   to  be   given   its  normal 
disjunctive  meaning,   unless   such  a  construction 
renders   the   provision   repugnant   to  other  pro- 

visions  in  the   instrument. 

"Average  value."  The  term  "average  value"  means 
average  fair  market  value  where  the  context  so 
requires. 

The   Superior  Oil   Company.   Transocean  Oil   Inc. 
12   IBLA  212    (July   18,    1973) 

"Owner."      Under   the  Mining   Claims  Occupancy 
Act   the  words   "a   residential   occupant-owner" 
may    denote  a   buyer    in   possession  of    improve- 

ments   under   a   conditional   sales   agreement 
who  has   not   yet    received   legal   title   to  the 
improvements.      30   U.S.C.    §    702    (1970). 

Frank  0.    and  Dorothy   B.   O'Mea,    10   IBLA  187 
(Apr.    2,    1973) 

State  of  Utah,   A-30266,   A-30333  (July  11,    1966)    73  1.  D.   207 

'Producible  Well.  "    The  term  "producible  well" 
means  the  same  as  "well  capable  of  producing 

in  paying  quantities"  which,   as  applied  to  a  gas 
well,   is  a  well  which  at  the  very  least  is  capable 
of  producing  in  sufficient  quantity  to  pay  the 
lessee  a  profit,  though  small,   over  operating 
and  marketing  expenses,   although  it  may  never 
repay  the  cost  of  drilling  the  well. 

The  term  "cost  of  production,  "  as  used  in  a  partic- 
ular unit  agreement  and  as  applied  to  a  gas  well, 

includes  the  cost  of  pipe  line  construction  and 
well  connection  which  are  required  before  the 
well  can  be  produced. 

Kerr-McGee  Oil  Industries,   Inc.    et  al.  ,   A-30481 
(Apr.    14,    1966)  73  I.  D.  U0 
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"Products   of   Indian   industry."     As   that    phrase    is 
used    in    section  23  of   the   Act   of  June   25,    1910, 
36   Stat. 861,    25   U.S.C.    §   47    (1970),    conveniently 

referred   to  as   the   "Buy   Indian"   Act,    includes   the 
end   product   of  physical    labor  or   intellectual 
effort   and   requiring   skill   or  diligence   of,    by, 
and   from  Indians.      This  would   include   construction 
and   repair   of   roads,    bridges,    buildings,    and 
similar   things,    as  well   as   supplies   and   services. 

Negotiability  of   Construction   Contract    Under   the 

"Buy   Indian"   Act   of   June   25.    1910.    M-36856 
(Feb.    22,    1973) 

"Public  Agency.  "    Indian  tribes  organized  to 
govern  themselves  and  to  carry  on  the  functions 
of  a  municipal  government  may  qualify  as 

"public  agencies"  eligible  to  receive  financial 
assistance  under  the  Land  and  Water  Conser- 

vation Fund  Act  of  1965,   Act  of  September  3, 
1964,   78  Stat.    897. 

Eligibility  of  Indian  Tribes  to  Participate  in  the 
Land  and  Water  Conservation  Fund  Program, 

M-36709  (Aug.    1,    1967) 

"Public   land."     The   term   "public   land,"  as  used    in   the 
Color   of   Title  Act,    43  U.S.C.    $    1068    (1970),   does 
not    include   land   purchased   by   the  Government.      That 
term  does  not    include   land  which  has   been   set   aside 
by  Executive  Order   for    the  benefit   of    the   Indians. 

James  E.    Smith.    13   IBLA  306    (Oct.    31,   1973) 

'Public  Lands."     The  term  "public  lands' 

t.D.    702 

often  means  such  land  as  is  subject  to  sale 
or  disposition  under  the  general  public  land 
laws,   and  not  such  as  is  reserved  for  any 

purpose.     The  term's  meaning  depends  upon 
the  context  in  which  used. 

The  term  "public  lands"  as  used  in  the  Pickett 
Act,   43  U.S.C.    sees.    141 -1  42  (1  964),and  in 
the  Executive  Order  of  Apr.    13,    1912, 
creating  Powersite  Reserve  No.    258  in- 

cludes rese-rved  lands  not  otherwise  ap- 

propriated. 

Donald  E.    Miller,    2  IBLA  309  (May  26, 1971) 

"Public  Corporations  or  Agencies.  "  The  Assini- 
boine  and  Sioux  Tribes  of  the  Fort  Peck  Indian 
Reservation  and  other  tribes  which  function  as 

local  governments  are  "public  corporations  or 
agencies"  within  the  meaning  of  the  preference 
customer  provisions  of  section  9(c)  of  the 
Reclamation  Project  Act  of  1939. 

Indian  Tribes  as  Preference  Customers  Under 

Section  9(c)  of  the  Reclamation  Project  Act  of  193£ 
M-36771  (July  25,    1967) 

"Public   lands."     The  meaning  and  effect  of   the  term 
"public   lands"   should  be  determined   from   the  context 
in  which   that   term  is  used.     The  term  "public   lands" 
often  means   land  subject   to  sale  or  disposition 
under   the  general   public    land    laws   and,    conse- 

quently,  excludes   lands   reserved   from  such 
disposition;   yet  within   the   context  of    the 
Pickett  Act,    the    term  "public   lands"   includes 
lands  reserved  from  sale  or  disposition  which 
have  not  been  previously  appropriated. 

Everett  E.   Wilder.    15   IBLA   336    (May   13,    1974) 

"Public  debt  obligations.  "    The  phrase  "Public 
debt  obligations'    includes  only  bonds  issued 
by  the  United  States  Treasury;  "bonds,  notes, 
or  other  obligations  which  are  unconditionally 
guaranteed  as  to  both  principal  and  interest 

by  the  United  States"  includes  obligations 
fully  or  unconditionally  guaranteed  or  insured 
by  a  Government  agency  pursuant  to  a  con- 

gressional grant  of  authority  for  a  constitu- 
tional purpose. 

Investment  of  Indian  Tribal  Trust  Funds, 

M-36732  (May  3,    1968) 

'Public  Land.  "    A  color  of  title  claim  cannot  be 
initiated  on  land  withdrawn  pursuant  to  a  statute 

granting  land  in  aid  of  construction  of  a  rail- 

road; such  land  is  not  "public  land"  within  the 
meaning  of  the  Color  of  Title  Act. 

Hamel,   A-30745  (May  8,    1967) 
74  I.  D.    125 

Range   land."     A  person  who  owns   lands   con- 
tiguous   to  public   lands,   but  who  has    leased 

all  of  his   "range   land"   in   the   county   In 
question,   excluding  "the  approximately   51 
acres   comprising   the  home   place"   to  another, 
under  which  agreement  such  other  pays   to 
his    lessor   $9,000  per  annum;    runs   a  graz- 

ing operation  on  such   lands;   utilizes  his 
lessor's    livestock;    acquires   title   to   the 
natural   Increase  of  such  livestock,   is 

entitled   to  proceeds   from   the  sale  of   re- 
placed  livestock  and  of   calves,   except 

for  the  proceeds  of  bulls,   and  pursuant 
to   the  agreement   the   lessor  divests  him- 

self of   the   right  of   entry   and  possession 
of   the   leased   land,    Is   not   a  qualified 
preference-right   claimant  since  he   is  not 
a  "lawful  occupant  of   contiguous   private 
land"  within   the   ambit  of   43  U.S.C. 
$   315(m)    (1970)   and  43  CFR  4121.2-l(c) (1) 
(1972) . 

'Lawful  occupant  of   contiguous   lands. "     The 
term  "lawful   occupant  of   contiguous   lands," as  used  In  43  U.S.C.    $  315 (m)    (1970)   does 
not   include   the   owner  of   such   lands  where, 
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by  contract,  he  has  divested  himself  of 
control   over   the  grazing  operation  conducted 
on  such  private  lands. 

Laurence  A.   And r en,   Appellant,   William  J. 
Greenwald,   Appellee,    7   IBLA  14    (July   24,    1972) 

"Royalty.  "    The  term  "royalty"  as  used  in  25  CFR 
172.  16  and  standard  oil  and  gas  leases  of 

Indian  lands  encompasses  so-called  compensa- 
tory royalties,  that  is,  payments  made  to 

compensate  the  lessor  for  loss  of  royalty  re- 
sulting from  drainage  of  the  leasehold  by  wells 

on  adjoining  land,   as  well  as  production. 

Range  management   practices."     The   term 
"range   management   practices"   encompasses 
multiple   use    considerations,    including 
recreation   and  wildlife. 

Pan  American  Petroleum  Corp.  ,   IA-1578 
(Feb.    29,    1968) 

Mary  A.    Van  Alen ,    8   IBLA   77    (Oct.    27,    1972) 

"Reasonable   Diligence."     As   used    in   P.L.    91-245, 
and   in   43   CFR  3108. 2-1 (c) (2)    "reasonable 
diligence"   in   transmitting   timely   a   rental 
payment   for   an  oil   and   gas   lease    is    inter- 

preted  as  meaning   posting   the   payment    through 
the   United   States  mail  at  no   later  date   than 
that   on  which   letters  mailed   thereon   would, 
despite  normal   delays    in   the   collection, 
transmittal,    and   delivery   of   mail,    be   delivered 
to   the  appropriate   land  office  on  or  before 
the   due  date   of    the   rental. 

"Justifiable    Delay."     As   used    in   P.L.    91-245, 
justifiable   delay"   in  making  an  oil   and 

gas   lease   rental   payment   will   be   recognized 
only  where   sufficiently  extenuating   circum- 

stances  are  present   so   as   to   affect   the 
lessee's   actions. 

"  Shut-in  well."     A  "shut-in  well"  includes  a  produc- 
ing well   that  has  been  closed  down  temporarily  for 

repairs,   cleaning  out,   building  of  pressure,    lack 
of  market,    etc. 

Robert   D.    Snyder   et   al.,    13   IBLA  327    (Nov.    8,    1973) 

"Signed  and  Fully  Executed."     The  term  "signed 
and   fully  executed"  as  used  in  43  CFR  3112.2-l(a) 
(1971)    does  not    interdict   the   use  of   a   rubber 
•tamp  to  affix  a  signature   to  a  drawing  entry 

card,   provided   that    it   is   the  applicant's Infection   that   the  stamp  be  his  signature. 

Mary   X.   Arata.   4  IBLA  201   (Dec.    30,    1971) 
78  X.D.   397 

Louis   Samuel,    et   al. ,    8   IBLA  268    (Dec.    6,    1972) 

'Reasonable   Diligence."     As   used   in   P.L.    91-245, 
and   in   43   CFR  3108. 2-l(c) (2)  ,    "reasonable 
diligence"   in   timely   transmitting  a   rental 
payment    for   an   oil   and   gas    lease  means   posting 
the   payment    through   the   United   States  mail   at 
no   later   date   than   that   on  which   letters  mailed 
thereon  would,    despite   normal   delays    in   the 
collection,    transmittal,    and  delivery  of  mail, 
be   delivered   to   the   appropriate   land  office 
on   or  before   the   due   date   of   the   rental. 

"Signed   and   Fully   Executed."     The   term   "signed 
and  fully  executed"   as   us«>d    in  41  CFR   U12.2-l(a) 
(1971)    allows   the   use   of    rubber  stnmn    to   affix 
a  signature   tn   a   driwlnf  entrv   card,    provided 

thnt    it    Is   the   applicant's    intention   th.it    the 
st.Tip   bo  his   signature. 

Louis   Alford.    Prescott   A.    Sherman.    4    IBLA   277 
(Jan.    27,    1972) 

Norman   K.    Husted,    12    IBLA   341    (Aug.    15,    1973) 

"Review"  and  "Approval.  "    The  distinction  between 
Indian  tribal  actions  subject  to  "review"  and 
those  subject  to  "approval"  is,   generally,   that 
the  requirement  of  review  is  imposed  by  the 
tribal  constitution  while  the  requirement  of  ap- 

proval is  mandated  by  statute  or  regulations. 

Discrimination  Against  Oglala  Sioux  Tribal  Mem- 
bers of  Less  Than  One-Quarter  Indian  Blood  and 

Against  Female  Members  Married  to  Non-Members, 
IA- 1654  (on  Reconsideration)  (Nov.    2,    1967) 

"Subject   to  valid  existing  rights."     Where  land 
included   in  a  homestead   entry  of   record   is 

included   among   lands  withdrawn  "subject   to 
valid  existing  rights,"   the  withdrawal  attaches, 
as  of  the  date  of  the  withdrawal,    to  all   land 
described   Including  the  homestead   land;    as   to 
the   homestead   land   the  withdrawal  becomes 
effective  eo   instant!  upon   termination  of   the 
homestead  entry. 

Jack  Z.    Boyd    (On   Reconsideration),    15   IBLA   174 
(Mar.    27,    1974)  81   I.D.     150 
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"Substantial  use  and  occupancy,"  as  contemplated 
by  the  Alaska  Native  Allotment  Act  must  be  by 
a  Native  as  an  Independent  citizen  for  himself 
or  the  head  of  a  household  and  not  as  a  minor 
child  occupying  or  using  land  in  company  with 
his   parents. 

Natalia  Wassllliey,    17   IBLA  348   (Oct.   29,   1974) 

"Valid  Existing  Rights.  ••    Since  a  withdrawal 
made  by  Public  Land  Order  4582  is  subject  to 
"valid  existing  rights,  "  a  successful  contestant  of 
a  homeicead  entry  may  exercise  the  preference 
right  he  had  earned  upon  the  cancellation  of  the 
contested  entry,    although  it  had  not  been  actually 
awarded  prior  to  the  withdrawal;  however,    an 
application  filed  by  him  prior  to  notation  to  the 
cancellation  is  premature  and  must  be  rejected. 

Louis  J.   Hobbs,   A-31051  (Jan.    15,    1970) 77  I.  D.    5 

"Two  consecutive  years."  The  term  "two  con- 
secutive years"  in  43  CFR  4115.2-l(e) (9) (i) 

means  two  consecutive  application  years  and 

not  two  growing  seasons. 

William  H.  Casey,  G.  N.  and  M.  Sharp,  A 
Partnership,  Intervenor,  9  IBLA  163 
(Jan.    26,    1973)  80   I.D.    18 

aluable.  "       The  term  "valuable"    as    used 
in   the  phrase  "valuable    mineral   deposits' 
in  the    mining  statutes  and   as    it  is   used 

in   the  phrase  "valuable    mine"  in    the 
"prudent   man"  test  of  discovery   means 
economically  valuable. 

United  States  v.   Kathryn  R.    Fitzgerald, 
A-30973    (July   25,    1969) 

"Use  and  occupancy."  "Use  and  occupancy"  under 
the  Alaska  Native  Allotment  Act   contemplates 
possession  at   least  potentially  to  the  exclu- 

sion of  others  and  not  mere   intermittent  use. 
However,   consideration  must  be  afforded  to 
native  customs  and  mode  of   living,   climate 
and  character  of   land;   and  permanent   improve- 

ments  indicating  use  may  not  be  a  prerequisite 
in  appropriate  circumstances  where   the  claim 
is  supported  by  sworn  statements  of  credible 
witnesses  with  first  hand  knowledge  of   the  facts, 
and  where   there  are  no  conflicting  adverse 

parties. 

John  Nanalook,    17   IBLA  353   (Oct.   29,    1974) 

'Water  of  the  District  Available  for  Such  Land" 
For  the  purpose  of  determining  whether  entered 
but  unpatented  land  can  be  disposed  of  pursuant 
to  sec.    6  of  the  Smith  Act  of  Aug.    11,    1916, 

the  "irrigation  works"  referred  to  in  that  sec- 
tion are  not  those  necessary  on  an  individual 

entry  to  carry  out  irrigation  but  refer  to 
facilities  that  serve  the  irrigation  district  in 

general,   and  "water  of  the  district  available 
for  such  land"  means  only  that  the  entrym.in 
has  a  legally  enforceable  claim  to  available 

water  even  though  access  to  it  is  barred  by 
a  Departmental  regulation. 

C.    Arden  Gingery,    Michiko  Shiota  (Gingery), 
2  IBLA  351  (June  23,    1971)  78  I.  D.    21« 
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